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INTRODUCTION


FEW PEOPLE WOULD want to establish air pollutant limits or workplace safety conditions by popular vote. Instead, most people prefer to trust experts with specialized knowledge to set policies based on studies of what maximizes public safety and an analysis of the costs and benefits of different courses of action. This is now the well-established path for just about every public health and safety area in American life because we recognize that the typical voter lacks the requisite data and knowledge to make the best decisions in these areas. We understand that we would get inferior outcomes if instead we relied upon the emotional preferences of the body politic or politicians’ intuitive guesses about what is likely to work.

Yet that is precisely what we do when it comes to decisions about public safety and crime control. We do not rely on experts or use studies and rational assessment to minimize crime. Instead, criminal justice policy in the United States is set largely based on emotions and the gut reactions of laypeople. We have been doing this for decades, with the public and politicians reacting to stories or panics about crime with ill-informed laws and punitive policies that extend far beyond the high-profile event that sparked them and without much thought about whether the response will promote public safety. Donald Trump’s rise to the presidency follows this tradition and provides a vivid example of how public fear based on misinformation translates into policy. Trump campaigned on the false idea that we have record-high homicide rates and that crime is rampant throughout America, with violent gangs of illegal immigrants roaming the streets and torturing innocent citizens. He misleadingly described inner-city neighborhoods in places like Chicago as areas where people cannot walk down the street without being shot. This rhetoric, with its racist overtones, appeals to voters who are already prone to punitive approaches, and it primes others to support harsh punishments and tactics—and the candidates who endorse them—because the public is ill-informed about actual crime rates or what works to prevent crime. Voters assume incorrectly that violent crime is rising, even as it has plummeted. Politicians eager for votes therefore pursue ever-tougher policies.1

We have seen this kind of tough-on-crime rhetoric for decades, by both Republicans and Democrats. Bill Clinton spoke in similarly sweeping and ill-informed tones about drug dealers and sought to create a tough-on-crime image for himself, going out of his way to return to Arkansas from the campaign trail to be present in the state for the execution of an intellectually impaired man. Every recent president has spoken of the need to take a harsh approach to violent crime and criminals. The story has been largely the same at the local level.

The result is that jurisdictions throughout America have produced the highest incarceration rate in the world among major nations, with more than 2.2 million people incarcerated in prisons and jails, and with 1 in 3 adults in America possessing a criminal record.2 Millions more are on probation or parole and living with onerous supervision conditions.3 Our policies are unquestionably tough on budgets, tough on individuals, and tough on communities, but are they really tough on crime itself? Is our current approach the best way to reduce crime and improve public safety? Politicians and members of the public who support the most punitive approaches intuitively think that they work and make us safer, thus justifying their human and economic costs.

In fact, many of America’s criminal justice policies have little to no effect on crime.4 They take limited public funds that could be better spent on more effective measures for improving public safety. Even worse, many of our crime policies increase the risk of crime instead of fighting it—all while producing racially discriminatory outcomes and devaluing individual liberty. Unfortunately, counterproductive policies like these are not rare; they abound in every jurisdiction in the United States.

If we want better outcomes that will improve public safety, we need to change the institutional framework we currently use to make criminal justice policy. Instead of policies designed to appeal to the emotions of voters who lack basic information about crime, we need to create an institutional structure that creates a space for experts who look at facts and data to set policies that will improve public safety outcomes, even if they are not easily reduced to sound bites or fail to provide emotional appeal.

This institutional model is a well-traveled path for better outcomes. Indeed, this is the model we use in most other areas of governance, from fiscal policy to environmental regulation. We do not have our elected officials set policies based on their intuitive reactions to outlier stories that make the news and arouse the public. We do not, for instance, jettison a therapeutic drug based on one bad outcome. We do not abolish all air travel because of one accident. Instead, we rely on expert agencies to set policies based on the best data available to minimize risks and achieve the greatest benefits at the lowest costs. But all too often crime policy in America is based on a reaction to a single crime without any evaluation of overall programs or approaches. People who care about reducing mass incarceration and want to improve criminal justice thus need to push for a model of criminal justice decision-making that looks more like the way we make policy in other regulatory areas where expertise plays a more significant role.

This is not to say that a shift from policy by populism to expertise will be easy or completely transformative. There is an anti-elite, anti-expert sentiment in America, and large segments of the public are likely to be particularly resistant to the idea that crime policy is something for experts instead of the regular man or woman on the street.5 If criminal justice were just a matter of achieving retributive justice—of determining what someone morally deserves as punishment for a crime—then a model that relies on the public’s emotional reaction might make more sense. But that is not the only goal of criminal punishment. The public and policy-makers often emphasize that the aim of criminal justice policy is the utilitarian goal of maximizing public safety and making the most of limited resources; to the extent that is the goal, we could be doing much better. We have data and evidence about better approaches that would give us better safety outcomes with our limited resources and that would result in less human suffering by individuals currently facing excess punishments. We know that policies that satiate punitive desires in the short term sometimes come with longer-term hits to public safety. If that is the trade-off we want to make as a society, we should be doing so explicitly, instead of often incorrectly assuming that the toughest responses that feel good in the here and now are also the best strategies for long-term public safety. If it turns out that the harsh collateral consequences of convictions or longer terms of confinement make reentry too difficult, thus prompting people to commit more crimes when they finish serving their sentences, we should decide openly whether it is worth paying that price in exchange for whatever retributive impulse those policies are serving. But we cannot evaluate that trade-off if we do not even know that we are making it. And that is often the case right now, because no one is paying attention to the costs and benefits of different policy options. The key to making better decisions about public safety and the use of our limited resources is to create a decision-making structure where we no longer ignore evidence about what does and does not work and at what cost.

To be sure, a new institutional model for making decisions about criminal justice policies will not be the answer to everything that ails criminal justice policy-making in America. Experts do not have all the answers about criminal justice and sometimes disagree among themselves about the best approach. There are limits to what data can tell us about reducing crime and promoting public safety, so policy calls sometimes have to be made on the best evidence available, even if it is incomplete. Any effort at crime control must also be cabined not only by rational analysis of the data but also by what would be retributively just. No one should get more than their just deserts no matter what the data says. And there will be times, perhaps not infrequently, when the public’s moral and retributive desires will outweigh utilitarian goals and lead to longer sentences or harsher policies than the utilitarian framework would yield. That is, even if a particular punishment is likely to produce long-term negative effects on public safety, and that is made clear to the public, the public may nevertheless prefer it because of the immediate emotional satisfaction it brings. Sometimes public emotions will be so strong that they will overcome whatever institutional architecture is in place for expert judgment. And of course many of the worst policies in criminal law stem from racism and bias, and it would require sweeping changes in cultural attitudes to get at those root causes.6 Experts cannot lead a cultural revolution. Moreover, criminal law itself can only do so much to prevent and minimize crime. Other social policies, from education to health care to employment programs, may do more to prevent crime than crime policies themselves. As author James Forman Jr. puts it in his terrific book, Locking Up Our Own, we should adopt an all-of-the-above approach to crime prevention and not just rely on a criminal justice response.7 These are important caveats to what a model grounded in rational decision-making can achieve.

But change must always start somewhere, and there is no more important place to start when it comes to criminal justice reform than with the flawed institutional architecture for making criminal justice policy decisions that got us to where we are today. If the definition of insanity is doing the same thing over and over again but expecting different results, it would seem to be insane to rely on our current political system and institutional structures to meaningfully address problems with criminal justice and mass incarceration in America. Laypeople will always have a visceral reaction to particular high-profile crimes that will prompt them to support an ever-more-punitive response without sufficient attention to details. Politicians, for their part, will consistently seek to gain an electoral advantage by catering to these instincts and pandering to public anxiety and intuitions with ever-more-severe policies instead of pursuing policies that would be more effective at maximizing public safety.8 Criminologists have labeled this setting of policy based on the emotional response of the public “penal populism,” and it is an embedded feature of U.S. politics.9 Penal populism, like populism more broadly, rests on the “disenchantment and disillusionment” with established experts.10 The public is moved by “feelings and intuitions” rather than evidence, and “the authority and influence of the criminal justice expert has been decried and reduced.”11 The unfortunate result of a process fueled by ignorance of data and analysis is an excessive reliance on incarceration that is counterproductive instead of employing better strategies for reducing crime and protecting the public.

Indeed, it is one of the great tragedies of American domestic policy that many of our strategies for combating crime ruin lives but are not necessary to improve public safety, and in many cases, we adopt policies that actually increase the risk of crime instead of fighting it. We are wasting billions of dollars on too many practices that achieve the worst of both worlds: they do not protect victims or increase public safety, while at the same time they have catastrophic effects on millions of individuals and entire communities, especially poor people of color. One could say our approach to crime is a failed government program on an epic scale, except for the fact it is not a program at all. It is the cumulative effect of many isolated decisions to pursue tough policies without analyzing them to consider whether they work or, even worse, are harmful.

We have these ill-considered policies because we have a pathological political process that caters to the public’s fears and emotions without any institutional safeguards or checks for rationality to make sure these policies work or are the best approach to combating crime.12 Although one might think the public is attuned to public safety outcomes and not simply rhetoric about being tough, the reality is different. Voters are susceptible to symbolic gestures that yield less than optimal results because the public is not well informed about crime in America. Voters tend to hear only about the worst crimes, priming them emotionally for responses that sound as tough as possible because they want to satiate their desire for vengeance and justice in the here and now. The public often has little if any knowledge of crime rates or the sentences attached to different crimes. Indeed, many people in America are completely unaware that almost every person in prison is ultimately released and that roughly ten thousand people return to society from a term of incarceration every week in the United States. But because this regular return of citizens is not news, the public has little interest in whether or how these individuals have been prepared to reenter society or whether their time in prison has made them more likely to commit crimes.

The political process is also not equipped to discuss these issues in a reasoned way. Any discussion about overall strategies or long-term responses and results can be derailed with a single story. All it takes to kill a reform proposal’s chances is one example of an individual convicted of a violent crime who would benefit from the proposed change. That one person ends up being the public’s image of the reform, and if it looks like the law is going to coddle that individual, the public will resist, no matter what the overall benefits are.

Politicians know this dynamic well, at least since George H. W. Bush ran a successful campaign ad against former Massachusetts governor Michael Dukakis featuring Willie Horton, an individual on a furlough program in Massachusetts who committed a brutal rape and assault. Even though the furlough program in Massachusetts had a success rate greater than 99%, the public focused only on Horton’s case. Bush defeated Dukakis, and no politician since has wanted to risk having their own Willie Horton moment. So even if a reform will bring more benefits than costs, including benefits in violent-crime reduction, politicians won’t risk supporting it if their opponents can trot out a story of an individual who previously committed a violent act who would be let out early as a result of the change in policy.13 We saw this dynamic play out in Arkansas where the populist response to a single crime upended their entire parole program without any consideration of the program’s overall costs and benefits. After a high-profile murder by a man with a history of parole violations, the state made sweeping changes to its parole practices, including revoking parole for technical violations. Predictably, the state’s incarceration rates ballooned in the wake of the changes, but they did nothing to lower crime in the state and instead funneled tens of millions of dollars into incarceration costs when that money could have been spent on more valuable crime-fighting measures.

We unfortunately lack experts in our system who can keep an eye on decisions like these to make sure we are making the right calls to maximize public safety and are spending our limited resources most effectively. On the contrary, those responsible for law enforcement—the people who should be among the leading experts on public safety—often fail to advocate for policies that would benefit the overall public interest because their professional self-interest clouds their judgment. Soft-on-crime charges leveled at would-be reformers often come from those inside the law enforcement community—particularly prosecutors—because they benefit from the existing set of laws and practices and are all too willing to use high-profile cases to advance their agenda, even if it is not tied to proven public safety outcomes. Prosecutors control the vast architecture of criminal law administration in the United States, and they benefit from the existing stable of broad laws with severe sentences because of the leverage it gives them to process their cases.14 They are often the first to complain about efforts to reform the system in ways that undermine their power, even if those reforms would better allocate limited resources and not increase crime. Nebraska prosecutors, for instance, ardently opposed a Nebraska law enacted in 2015 that reduced many maximum sentences for both violent and nonviolent crimes. “It’s nothing but being soft on crime,” said one career prosecutor, angry about losing the leverage that “will help you wrap up a case.”15 In Louisiana, local prosecutors soundly defeated a 2014 bill that would have reduced Louisiana’s draconian marijuana possession laws, under which a second possession charge is a felony and the third can land an individual up to 20 years in prison.16 A few years later, Louisiana passed criminal justice reforms with bipartisan support, but with one notable exception: the Louisiana District Attorneys Association.17 The organization actively lobbied against almost every suggestion.18 To take another example, the Indiana Prosecuting Attorneys Council lobbied against a bill that reduced the radius of drug-free school zones from 1,000 to 500 feet, despite evidence that the current law disproportionately impacted minorities living in urban areas by essentially encompassing entire regions of large cities like Indianapolis under the sentence enhancement.19 One prosecuting attorney argued that the 1,000-foot buffer was an “important tool” that makes prosecutors’ cases “easier to prove.”20 At the national level, the National Association of Assistant United States Attorneys (NAAUSA), a group that represents federal prosecutors, sent an open letter to Attorney General Eric Holder expressing opposition to the 2013 Smarter Sentencing Act, which would have, among other things, reduced mandatory minimums for those convicted of nonviolent drug offenses.21 NAAUSA was explicit that its opposition was based on the fact the law would make their jobs more difficult because it would “prevent[] the government from obtaining benefits gained through concessions during bargaining.”22

Prosecutors typically claim they are the guardians of public safety when they advocate for longer sentences to stay on the books, even though longer sentences are not always best for public safety.23 If prosecutors cared mainly about public safety instead of what made their professional life easier, they would be just as vocal about other issues that affect the successful reentry or reform of individuals who have committed crimes. But with the exception of a small cluster of prosecutors elected since 2016 who ran on a reform agenda, most prosecutors have instead been silent on these issues and have spoken out only on those issues that would affect the ease with which they do their day-to-day jobs. NAAUSA, for example, has repeatedly provided congressional testimony and issued myriad press releases, open letters, and policy statements resisting even modest reductions in federal sentences, but it has not weighed in on the debate on collateral consequences or prisoner rehabilitation programming despite the importance of those issues for public safety.24 In 2015, for example, the Obama administration announced the creation of the Second Chance Pell pilot program, which allowed some prisoners to obtain grants for postsecondary education. There was widespread and diverse support for the program, as well as for legislation that would reverse a 1994 law that made prisoners ineligible for Pell Grant funding (a law, it should be noted, that was itself the product of irrational tough-on-crime politics and was spearheaded by congressional Democrats and President Bill Clinton). The American Bar Association passed a formal resolution encouraging Congress to restore Pell funding.25 Yet neither NAAUSA nor the National District Attorneys Association, the two leading prosecutor organizations in the country, released press reports or made any type of public showing in support of the policy.

Why are most prosecutors vocal about maintaining longer sentences even though studies show they fail to deter crime and at a certain point could even promote crime by making it more difficult for individuals to reenter society after serving their sentences? And why are prosecutors silent when it comes to a range of other policies that have been proven to promote public safety? A big part of the answer to these questions is that keeping sentences long and mandatory makes prosecutors’ jobs easier because it gives them the leverage they need to get guilty pleas and avoid trials, and they believe they are achieving better outcomes with this power because they do not necessarily know about the trade-offs to their approach. Prosecutors may be unaware of other measures that have been shown to reduce recidivism, and they lack the incentives to focus on them because they do not get credit for doing so in the current political environment. Elected prosecutors have also resisted reforms that would lower sentences to forestall having political opponents attack them for being soft on crime. The result is that we lack influential forces to lobby for measured approaches that balance both the costs and the benefits of longer sentences, and we have a powerful prosecutor and law enforcement lobby that stands in the way of all but the most modest sentencing reforms.

This, in a nutshell, is the political dynamic that brought us to the state of mass incarceration and criminalization that we have now, which leaves so much human misery and racial injustice in its wake. Elected leaders fear being labeled as soft on crime, so they aim to appear as tough as possible, even if there is no empirical grounding for the approaches they endorse. Members of the public respond positively to this posture because they do not understand the ways in which these various policies can backfire in the long run and make us less safe. And law enforcement officials stand ready to fight any significant changes that would undermine their almost complete discretion to operate this system to their own advantage. No one, it seems, is minding the store in the name of tangible public safety results and less costly options, so we have countless policies that undermine them.

If there is any good news in this grim picture, it is that a sizable number of people are finally paying attention to the fact that our approach to crime is misguided, and engaged and active citizens are fighting for change. Politicians across the political spectrum are also beginning to see that we need to do something to address the mass incarceration of Americans and the expansive reach of the criminal justice system.26 This is thus the ideal time to pursue the kind of lasting institutional change that will produce better outcomes, and this book outlines the key institutional shifts that are necessary.

One key pillar of reform is to institute greater checks on prosecutors. Prosecutors have taken over large swaths of criminal justice decision-making even though they are not well suited to make policies across a range of issues because of their professional conflict of interest. They should not be in charge of policies related to forensics or prisons or clemency because prosecutors have a stake in those decisions that is not in line with the public interest. Prosecutors also need to face a check on their decisions related to charging and sentencing, which means judges must have the discretion to make sentencing decisions without having prosecutors tie their hands. Mandatory sentencing guidelines and mandatory minimum laws create an imbalance of power in favor of prosecutors that leads to unchecked abuses. It is also important for prosecutors’ decisions to be reevaluated because our knowledge about individuals and criminal behaviors grows over time, and our criminal justice policies should account for new information. That means it is important to take second looks at sentences, whether through parole or a robust clemency process. It is also important to give prosecutors the right incentives to make the most of limited resources. We need to put in place caps on the resources prosecutors can use so that they do not overuse state prisons when cheaper options would produce the same or better results. We can use a variety of other checking mechanisms as well, from the elimination of cash bail (to avoid having prosecutors seek excessive pretrial detention) to organizational changes within prosecutors’ offices that will ensure greater compliance with ethical rules. We can also employ better metrics for assessing prosecutors than simply looking at conviction rates or outcomes in high-profile cases. Instead, we should be asking prosecutors to find ways to lower crime and incarceration rates (which we know can be done together because jurisdictions have done it), to minimize pretrial detention, to adopt better reentry practices so that people leaving prisons are less likely to recidivate, and to divert cases from the criminal justice realm when there are better options. As highly-mobilized and better informed voters in some communities are paying closer attention to prosecutor elections, these metrics can help them identify prosecutors who are truly committed to results and distinguish them from those who speak the rhetoric of reform but continue with the same failed policies of their predecessors.

While demanding more from prosecutors is a necessary step in achieving greater public safety and real reform, it is not sufficient. Prosecutors are powerful, but they do not control all criminal justice policies. The second critical avenue of institutional reform is to create expert agencies and commissions that are charged with using data and facts to make and recommend policies that maximize public safety. Critically, we need to design these agencies so they do not become tools of politicians and end up being used as just another avenue for instituting harsh policies that are not based on data or rational assessment. There are ways to set up agencies so that they can better withstand political pressures if they adopt policies that, on the surface, do not seem sufficiently tough. For example, these agencies should be subject to statutory requirements to stay within certain prison population caps and expenditure limits, which in turn will give these agencies the ability to produce better outcomes and push back against ill-informed populist impulses when those impulses would balloon the prison population or cost too much. These agencies should also be required to have diverse members who are attuned to all the relevant interests in criminal justice administration and who are well connected to key legislators so that their policies will have political support. Of course agencies will still be susceptible to some populist pressures, but these design traits will maximize their ability to resist them. Indeed, we know from the experience of expert criminal justice agencies that already exist that they can and have been successful in making fundamental changes to criminal justice policies that have resulted in better public safety outcomes, lower incarceration rates, cost savings, and far less human misery. The U.S. Sentencing Commission, for example, is not particularly well designed to resist political pressures and has often been used by Congress as just another avenue for increasing punishments. But even that agency was able to reduce more than 30,000 drug sentences retroactively based on its evaluation of data and recidivism studies. Those sentencing reductions caused the federal prison population to drop considerably and freed up resources for other public safety initiatives. And it was possible because the Sentencing Commission is at least somewhat insulated from political pressures and is designed to rely on data and studies. It could have been even more effective with a better design, as we have seen in states that have more successful sentencing commissions. We need to empower more agencies to make important criminal policy decisions and design them so that their expertise, not ill-informed emotional responses, guides their policy-making.

The use of commissions and so-called managerial justice has a bad reputation in some circles because it has been associated with more punitive sentences, but the use of the agency model per se has not been the problem; the problem has been the politics that have overwhelmed these agencies. All too often agencies have been poorly designed to withstand political pressure, and politics overpowered them. It is possible to create better models and achieve better results. We can require agencies to demonstrate that their policies are cost-benefit justified and represent the best options for achieving public safety. And we can and should insist that the agencies responsible for criminal justice policy-making, like other regulatory agencies, face judicial review of their decisions to make sure they are consistent with a statutory mandate to promote public safety and are not arbitrary and capricious. This is the standard model for other regulatory agencies, and it should be used for criminal justice agencies as well. Indeed, it is all the more important to use it in an area where so much is at stake.

That brings us to the third key avenue of reform: the courts. Courts are critical checks on criminal law excess. Judges should be policing prosecutors and criminal justice agencies to make sure they are complying with their statutory mandates and the Constitution. It is critical to have a bench up to the task. If you care about criminal justice reform, you must pay attention to who occupies the bench, and you must support the election and appointment of judges who are committed to reinvigorating constitutional protections that have largely been ignored. The biggest drop in incarceration at the state level—California’s reduction in prison population—came about because of a Supreme Court decision that finally put some teeth into the Eighth Amendment in a context outside of the death penalty, where the Court has devoted almost all its Eighth Amendment oversight. Supreme Court appointments matter greatly for the fate of criminal justice reform, but all too often voters and criminal justice groups concerned about those issues have ignored those appointments and what they mean for mass incarceration. Other judges—federal and state—matter, too, because they are guardians of constitutional protections and because their discretionary decisions (especially on sentencing) affect millions of cases and lives.

If we are serious about achieving better criminal justice policies and addressing mass incarceration, we must pay attention to these key aspects of institutional change. If we keep the existing decision-making structure in place—with traditional tough-on-crime politicians and prosecutors setting our policies—we will achieve little more than token reforms that only tinker around the edges of bad policies. At most, the existing political process is capable of producing only modest changes, focused predominantly on the harshest punishments for nonviolent drug and property offenders who do not have much in the way of a criminal record. These are the types of reforms we have seen thus far. For example, jurisdictions have repealed certain mandatory minimum sentences for nonviolent offenses, as South Carolina did in 2010 when it eliminated mandatory minimums for first-time drug convictions, including the 10-year minimum for selling drugs within a half-mile radius of a school, park, or playground.27 Only Alabama had defined “school zone” more broadly, so curbing this mandatory minimum in South Carolina was hardly revolutionary.28 Other jurisdictions have reduced sentences for low-level felonies, such as Missouri, which changed its maximum for low-level felonies from 5 years to 4 years, or Iowa, which reduced sentences for burglaries of cars and boats.29 Some states have touted alternatives to incarceration, such as drug treatment programs for nonviolent drug offenders or those convicted of DUIs.30 States that passed tough three-strikes laws have modified them to allow those whose strikes consisted of property and drug crimes to earn good-time credits in prison for earlier release, but the core of those three-strikes laws otherwise remained unchanged. For example, in response to some high-profile examples of egregiously long sentences for minor misconduct—one man received a sentence of 25 years to life for stealing videotapes worth $150, and another received the same sentence for stealing one pair of socks—California passed a law to remove the mandatory 25-year sentence for those whose third strike is not deemed “serious or violent.”31 But even while it made that change, California still permitted the 25-years-to-life penalty if the third strike was for “certain non-serious, non-violent sex or drug offenses or involved firearm possession.”32

Reforms like these are laudable and important, and I do not mean to suggest we should not keep striving to achieve more like them. But efforts like these, which are representative of the kinds of changes we are seeing in the name of criminal justice reform these days, will not make much of a dent in the overall sweep of incarceration or criminal punishment in the United States. As the Sentencing Project recently documented, at our current pace of reform and decarceration, it will take 75 years to cut the prison population in half.33

This is largely the state of criminal justice reform right now, to the extent it exists at all: modest efforts that improve the status quo, mostly focused on drug sentencing and minor property crimes. Individuals serving time for drug convictions make up only 15% of those in prison.34 Even if reformers expanded their efforts to include a rollback of sentence lengths for additional nonviolent offenses, that still would cover a fraction of the people who are incarcerated.35 And the reforms we have seen thus far for even these groups of people are incremental, not sweeping. Jurisdictions still impose substantial punishments on these offenses, typically resulting in time in jail and prison. Very few people are diverted outright from the criminal justice system. Instead, many churn in and out of the system repeatedly, such that even when incarceration rates fall, prison admission rates in many places are rising.36 None of these reforms should be mistaken for reforms that will address mass incarceration and criminalization in any meaningful way or that represent a wholesale evaluation of policies to maximize public safety and make the best use of limited resources. But these are the only kinds of reforms that will pass, given the populist politics of criminal law. If anyone suggested rolling back the punishment or collateral consequences for offenses involving violence, for example, they would likely be voted out of office. So the reform proposals remain modest because that is, at best, all the current system is capable of producing.

Even more discouraging is that, even as this process gives modestly with one hand, it takes away with the other. Despite the rhetoric of bipartisan agreement to roll back mass incarceration, we continue to see the proposal and passage of new criminal laws and the extension of criminal sentences to address whatever the latest public panic happens to be, whether it is campus rape, sex offenses against children, the scourge of opioids and fentanyl, a new fraudulent scheme or practice, or crimes committed by undocumented immigrants. Prison populations have been growing in about half the states, even while they have declined in the other half.37 If we continue to pursue substantive policy changes directly from elected officials, the results will continue to disappoint because populist political dynamics will take hold once anything moves beyond the most modest of changes.

Some politicians have tried to shift the rhetoric from “tough on crime” to “smart on crime,” but that rhetoric often means only minor changes to a small subset of crimes involving no violence or risk of violence. If these elected officials really want to get smart on crime, they need to create a space for the people who have actual knowledge and expertise to make key policy decisions. Put another way, if we want to be smart about public safety, we need to seek changes to the decision-making structure responsible for getting us to the sorry state we are in now—with emotional responses to high-profile crime stories all too often setting policy instead of data and studies about what works best. If we are serious about tackling mass incarceration and preserving public safety, we need to minimize the direct role of politics in crime policy and create incentives for key decision-makers to be accountable for real results and not simply high-profile stories.

The path to better results requires us first to identify those policies that need to be fixed and would be changed if we had a better institutional architecture for making decisions. Part One thus begins by providing a range of specific illustrations to prove the point that many laws and policies generated by the current approach to crime are not achieving better public safety outcomes, use limited resources inefficiently, lead to unnecessary confinement, and produce gross disparities and disproportionate punishments that are not tied to culpability or risk. While the list is lengthy, it is not exhaustive. But it should provide enough of a flavor of the kinds of policies produced by populist pressures instead of rational reflection. These are the kinds of policies we can and should change and that would both lower incarceration rates and make us safer. They include, for example, our tendency to group together people of different culpability for the same punishment because we define a crime based on an outlier case that received media attention and did not focus on who would actually be affected by a change in the law. It also includes our reliance on long sentences without recognizing the trade-offs of this approach, and the fact that people coming out of prison from lengthy terms of incarceration have a much harder time adjusting, thus increasing their risks of recidivism. We make the same mistake with pretrial detention, holding people unnecessarily before their trials, even though doing so often means they lose jobs, child care, and other support mechanisms, which in turn places them at a greater risk of committing crime. We fail to pay attention to what happens to people while they are incarcerated, which often means they come out worse off than when they came in because they received no programming, even though we know that cognitive behavior therapy, vocational training, drug treatment, and educational offerings in prison all reduce crime later. We often fail to reevaluate sentencing and policy decisions, leading us to continue on ill-considered paths even when evidence becomes clear that we should be pursuing different sentences for individuals and types of crimes. And we impose harsh collateral consequences on people with criminal records that make it harder for them to successfully reenter society, again increasing the risk they will commit more crimes.

Part Two explains in greater detail the dysfunctional political and institutional dynamics that produce the failed policies outlined in Part One. These political forces explain why state after state, along with the federal government, all end up reaching the same irrational decisions, even though jurisdictions have vastly different cultures and ideologies. It also explains the persistence of these policies, even when better approaches exist. It is critical to understand the mechanisms that create irrational policies because better policy-making will require us to move away from this failed paradigm.

Part Three outlines the institutional changes for prosecutors, expert agencies, and courts that will help break the hold of populism and this cycle of irrationality. The key is to create and foster an institutional framework that prioritizes data, not stories, to drive decision-making. The actors responsible for making criminal justice decisions must be held accountable for improving public safety and not simply using tough rhetoric. More attention needs to be paid to the costs and benefits of different policy approaches to find the approaches that minimize risk overall, and courts must insist on reasoned decision-making and actively police constitutional boundaries.

Change will not be easy because criminal justice policy-making cannot be completely removed from politics and the populist desire for severe responses to high-profile crimes. But there is a growing bipartisan consensus that we have gone off the rails in criminal law, and more and more people are focusing on criminal justice reform, so this is the best opportunity we have had in decades for real change. We have so many policies that are lose-lose for everyone: policies that are not necessary for and often undermine public safety and that lead to grave individual injustice and discriminatory effects. Rational reflection will lead to the conclusion that these approaches need to change, so we just need to get the institutional architecture in place that allows for that rational reflection to take hold instead of continually getting swept away by populist emotions that ultimately lead to decisions that undermine the very public safety goals that the public so urgently wants to achieve. We have recognized the need to defer to experts in other areas. We live longer and more productive lives because we recognize experts can set better policies than we could using our own gut instincts. This model is consistent with democracy because these experts are pursuing the goals set by the public. They are just using their expertise to identify the best strategies for achieving those goals. It is long past the time we recognized this same model is preferable when it comes to criminal law and policy. Here, too, we can get better outcomes if we think about the long-term goal of public safety, instead of short-term emotional catharsis, and if we let experts look at the entire set of crimes and people committing them, instead of just focusing on the grisliest crimes that make headlines. We can get better results if we consider costs and benefits of different options and balance the risks of different strategies. This is that rare policy public space where we can achieve better outcomes across the board—those that make us safer, save money, reduce racial disparities, and bring families and communities closer together instead of tearing them apart. It is thus in all of our interest to demand more out of our criminal justice policies. One of the government’s primary functions is keeping us safe, and we should make sure we are getting results and not rhetoric from our leaders. If we demand real accountability, the need for institutional reform will necessarily follow because that is the only way it will be achieved.







 


PART ONE


ALL TOO OFTEN, people discussing criminal justice policies in the United States speak in general terms: we are too tough or not smart enough on crime. We hear vague calls to end mass incarceration but get no specifics on who should be released from prison or what sentences should change. Or we might get anecdotes about particularly egregious cases. But real reform requires specifics. That might not be as interesting as emotional stories or rhetorical flourishes, but one of the reasons we have so many ill-functioning criminal justice policies is lack of attention to detail.

In the next five chapters, I will explore some of the most important criminal justice policies and approaches that fail to promote public safety and lead to unnecessary confinement, the misallocation of resources, and have a disproportionate impact on poor and minority communities.

Chapter 1 begins as any criminal case has to begin: with how we define crimes in the first place. All too often, criminal laws sweep far more broadly than the target problems that prompted their passage, or they lump together offenders of widely varying culpability. These laws then place misleading labels on the people who violate them, which in turn causes the public to believe they are far more dangerous or blameworthy than their actual criminal behavior warrants. The problem with these misleading labels is exacerbated by the fact that laws often mandate punishments designed for the very worst offender in a category.

Chapter 2 turns to sentencing and highlights the ways in which criminal punishments undermine public safety. The criminology research is clear that would-be offenders are deterred when they believe they will be caught, and the odds of detection matter far more than possible prison sentences in the decision whether to commit a crime. We also know that the more time an individual spends in prison, the harder his or her reentry will be and therefore the more likely he or she is to reoffend upon release. A rational approach to criminal justice would therefore recognize the costs related to long sentences and would make sure the public safety benefits associated with the time the individual spends in prison and off the streets—the time he or she is incapacitated—are worth the costs to reentry later. In fact, however, Chapter 2 shows that politicians almost never recognize the downsides to longer sentences and therefore rely excessively on them, to the detriment of deterrence and public safety.

The problems outlined in Chapters 1 and 2 are exacerbated by the fact that American jails and prisons do almost nothing to rehabilitate offenders, as Chapter 3 explains. Most correctional facilities offer minimal to no programming; instead, their primary function is to warehouse offenders until their release date. Without programming to counterbalance the negative effects of being housed with other individuals struggling with a range of problems, the psychological damage from social isolation, and the inability to receive treatment for a variety of mental and physical needs, our jails and prisons release individuals who are often more damaged at the end of their sentences than when they went in.

Chapter 4 explores the disuse of so-called second-look mechanisms to correct errors in the system and to adapt sentences as more information about individuals and crimes becomes available over time. Specifically, although people and social conditions can change dramatically over time, our criminal justice process in the United States all too often takes the view that a punishment determination is a one-time event, never to be reconsidered with new knowledge or updated data. Increasingly, jurisdictions have abandoned parole or other second-look mechanisms that would allow them to recalibrate their approaches based on new knowledge. The result is that bad initial decisions remain in place, and decisions that may have made sense at one point but no longer do similarly stay entrenched.

Unfortunately, irrationality in policy-making does not end when a person’s sentence does. The same political imbalances and lack of adequate checks in the system that corrupt decisions about how to define and punish crime also infect the process for deciding what should happen to people after they have served their time. Chapter 5 explores the legions of collateral consequences that attach to felony and other convictions that undermine an individual’s ability to reenter society and therefore increase the risk that he or she will reoffend. All too often, policies are set in angry response to a caricature of who an offender is or as a reflexive reaction to a particularly heinous offense. But these consequences end up applying automatically to almost everyone with a felony conviction. No actor in the system has the ability to make exceptions once the collateral consequences are triggered by a charge, and few avenues exist to get these consequences lifted even after it is clear they are undermining reentry and thus public safety.

It is a sad irony that a political process that obsessively uses the rhetoric of public safety ends up producing so many policies that in fact undermine it. But that is the outgrowth of the institutional arrangement we have now, as these chapters will document.
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MISLEADING MONIKERS


“DO THE CRIME, DO THE TIME.” Read any news story about efforts to reform criminal justice policy in the United States, and it is almost guaranteed you will see someone offering a comment along these lines as the basis for opposing whatever reform is on the table. This populist rallying cry assumes that we have a rational system for defining crimes and assigning punishment for them and that if people would just avoid criminal behavior, we would not have a mass incarceration problem. But the central premise of this line of argument is false, because we do not have a rational system of defining crimes and assigning punishments to them. What a layperson may think “the crime” is turns out in many cases to be different from the law on the books. The popular discussion around a given crime tends to focus on the worst category of offenders, while the statute defining the elements of the crime often sweeps far more broadly, bringing in cases that no rational voter would have ever imagined belonged to that category. Even the terms “crime” and “criminal” suffer from this problem, with the public tending to think immediately of the most violent crimes when they think about crimes and the people who commit them. When you look closer at how the law defines different categories, it immediately becomes clear that we take an excessive approach to punishment because those categories are set with the worst offenders in mind but end up covering conduct that is far less culpable.

Thus “the time” one receives for committing a crime is often excessive by any measure in large part because the definition of the crime ended up being too expansive and lumped together cases of vastly different levels of culpability. The voting public tends to have almost no idea about the complexity behind the various labels they hear—“criminal,” “felon,” “drug trafficker,” “sex offender”—and so the result is that they support the harshest punishments offered based on their view that these words are describing the worst of the worst. Add to that impression the fact that many voters have racial biases that trigger an image of the people in these categories as black or brown, and you can see how the political process ends up creating an irrational collection of criminal laws that fail to group people together in terms of their risk to public safety and culpability, which in turn results in a misallocation of limited resources and unnecessary confinement for many who are assumed to have engaged in much worse behaviors than they actually did.


The Crime

Let’s start off by looking at some examples of crimes that are defined far more expansively than a voter might assume. A prime illustration comes from laws dealing with “sex offenders,” a category one might think is populated only by the worst kind of offender who deserves the most severe punishment. After all, there are not many people more reviled than sex offenders. But when you hear that term, what kind of offender comes to mind? It is almost guaranteed that you are thinking of rapists and child molesters.

That is certainly the category of “sex offender” that politicians discuss when they speak about sex offenders.1 When, for example, the New York State Legislature debated a civil commitment statute for sex offenders, one of its supporters asked, “Are we supposed to wait and see if they go back and molest another child and then put them back in prison?”2 Similarly, when Jeanine Pirro emphasized her work pursuing sex offenders while running for New York State attorney general in 2006, she claimed it led to the arrests of “over 100 pedophiles—with a 100 percent conviction rate.”3 Following the passage of an updated Louisiana sex offender law in 2011, then-governor Bobby Jindal expressed approval of the state’s “strong measures to put a stop to these monsters’ brutal acts.”4

It is commonplace for laws addressing the problem of sex offenses to be named after specific victims of horrific, tragic crimes, often involving the sexual assault and murder of children. The Jacob Wetterling Crimes against Children and Sexually Violent Offender Registration Act was named in memory of 11-year-old Jacob Wetterling from Minnesota, who was abducted while riding his bike to his house.5 When a former sex offender raped and murdered his 6-year-old neighbor, Megan Kanka, Congress amended the Wetterling Act with Megan’s Law, which required sex registries to be made public.6 After Jessica Lunsford, a 9-year-old girl, was raped and murdered by a convicted sex offender who lived nearby, Florida passed Jessica’s Law, which imposes a 25-year mandatory minimum sentence and lifetime monitoring for those convicted of molesting children younger than 12.7 Other states have followed suit and have passed their own versions of Jessica’s Law. Other examples of laws named after victims of particularly horrible crimes include the Adam Walsh Act, named for a 6-year-old boy kidnapped and sexually assaulted while shopping at the mall with his mother, the Amber Alert, named after Amber Hagerman, a 9-year-old girl abducted and killed while riding her bike in Texas, and Robby’s Rule, named after a 6-year-old boy molested by his T-ball coach.8 If the public thinks of the people who harmed these children when they consider who a “sex offender” is, it is no wonder there is broad support for tough sentences, for laws that require sex offenders to register, or for restrictions on where they can live or whether they can associate with young people.

Take a closer look at how some laws actually define a sex offender, however, and it is clear that these laws go far beyond the cases of child molestations and brutal rapes that prompted their enactment.9 A Human Rights Watch report found that at least five states required men to register if they were caught visiting prostitutes. At least 13 required registration for urinating in public, and 32 states registered flashers and streakers.10 Twenty-nine states required registration for teenagers who had consensual sex with other teenagers. In one case, a teen who had consensual sex with his high school sweetheart is still on the sex offender registry even though he and the girl in question are now married to each other and have several children together.11 Now a man in his late thirties, he has found it difficult to get jobs, leave the state, or even live with his own children because of his spot on the registry.12 Sex is not required for a teenager to end up on a registry. A high school senior in Tulsa, Oklahoma, who flashed a group of freshman girls on his way to the bathroom pleaded guilty to indecent exposure and had to register under Oklahoma law as a sex offender.13 Modern technology has only compounded the problem. In some cases, teen couples have ended up on sex offender registries after engaging in consensual sexting shared only with each other.14 Even young children can end up on registries. In one instance, a 9-year-old who played “doctor” with a 6-year-old had to register as a sex offender, and in another, a girl who pulled down the pants of an elementary school classmate as a prank ended up as a registered sex offender.15

So while it may make sense to tell a child molester that if he does the crime, he should do the time that was set with a child molester in mind, it does not follow that the same amount of prison time (or the same collateral consequences of conviction) should be given to someone who urinates in public after having too much to drink, to teens who engage in consensual sex with each other, or to elementary school children at play. Once these kinds of incidents are included, the sentences and required residency and registration requirements set with rapists and child molesters in mind seem absurd. What makes sense for a child molester hardly applies to young children playing doctor.

This phenomenon of “lumpy” laws is not limited to the panic over sex offenses. Drug trafficking provides another example with widespread consequences. More than a quarter of a million people have been convicted of drug trafficking offenses, making up roughly 16.9% of our incarcerated population.16 They are a whopping 50% of the federal prison population.17 They are a huge part of the “mass” that is mass incarceration in the United States. Needless to say, a group that large consists of many different levels of offenders, from low-level mules who carry drugs across the border or street corner sellers who sell to support their own drug habits, to high-level organizers who receive most of the profits from drug transactions and are in control of the entire drug operation. The bulk, however, are at the low end of the distribution totem pole. In the federal system, 23% of all drug trafficking offenders are couriers, or people who transport drugs using a vehicle or other equipment, and 17.2% are street-level dealers, who generally distribute less than one ounce to users.18 By contrast, only about 10% of offenders were high-level importers, and managers and supervisors each made up about 1.1% of offenders.19 The same phenomenon exists in the state system, where only about 5% of those convicted of trafficking offenses are high-level importers; instead, a plurality (39.3%) are relatively low-level retail sellers.20

But in popular discussion, when there is a call for a war on drugs or some tough response to the drug problem, the target discussed is almost always the high-level trafficker. In popular parlance, drug traffickers are “ingenious” criminals who are always seeking out new ways to hurt children and other innocent victims.21 These drug-dealing masterminds have even been put on equal footing with terrorists and international criminals in terms of the threat they pose to the nation.22 Popular discussion does not bother with the reality that many people who sell drugs are doing so to support a drug habit of their own. Indeed, addicts are often mentioned as the victims of these crimes, without any recognition that addicts may be trafficking to support their own drug use and simultaneously fall in both the offender and victim categories.

Even if the discourse lacks nuance, one might think the laws themselves would differentiate among the different types of drug offenders because they span a wide range of culpability. In fact, most drug laws in the United States do not. To be sure, the law typically makes a distinction between those who merely possess drugs for personal use and those who traffic or possess sufficiently large quantities that the inference must be that the defendant is distributing and not just using the drugs himself or herself. But once a person passes the quantity threshold from personal use to distribution, critical culpability differences disappear.

Just about every federal and state drug distribution law bases an individual’s punishment on the type and quantity of drugs involved in the transaction, not on the individual’s role in the offense. Quantity is obviously a relevant consideration. But quantity only tells part of the story; among drug sellers, there is a huge variation in culpability that laws usually fail to address.23 Laws that rely only or predominantly on quantity treat a drug kingpin who runs an operation and reaps most of its profits on par with a courier who is paid very little to transport the drugs across the border.24 Many laws lump all traffickers together as long as they are involved in equivalent quantities of the same type of drug, and those laws tend to round up, to focus on the right punishment for the kingpin, instead of rounding down, to focus on the right punishment for the corner seller or mule bringing drugs over the border. Senator Robert Byrd, the cosponsor of the Anti-Drug Abuse Act of 1986, which attached stiff mandatory sentences to drug trafficking, made clear that the purpose behind the law was to punish “the kingpins—the masterminds who are really running these operations.”25 So just as sex offender laws are set with the most heinous offenses in mind, so, too, are our drug trafficking laws.

Theft laws also often lump together disparate categories of people. At the federal level, fraud offenses are grouped together by the amount of loss caused by the fraud, with the higher the loss, the higher the sentence. Certainly, loss amount, like drug quantity, is a relevant factor. But the law does not distinguish among those who intentionally cause these losses and those who have no idea that they will be causing such a loss.26 Many state sentencing schemes similarly focus on loss amount without taking notice of other relevant distinctions.27 So an individual who refuses to return a watch worth $1,000 that he finds in the back of a cab with the name of the millionaire who owns it engraved on the back is in the same box as someone who intentionally engages in fraud to bilk a widow out of her last $1,000. Individuals are similarly grouped together even when they have different motives, so someone stealing out of pure greed is equated with someone stealing to meet the basic necessity to survive.

Another illustration of laws that lump together disparate individuals with a single label involves so-called career criminals, or individuals who commit multiple separate offenses over a period of time. If one is thinking about deterrence, it makes sense to give longer sentences to individuals who continue to commit crimes after being convicted and serving sentences, because the first sanction obviously did not deter the individual. Recidivism studies show that prior criminal behavior is the greatest risk factor for future criminal behavior.28 These individuals may also deserve longer punishments because they are more blameworthy for having blown the chance they were given to start anew.29 But while it is rational to single out repeat offenders from first-time offenders for longer punishments, it does not make sense to treat all criminal “careers” the same. Someone who commits multiple rapes or robberies is not on par with someone who deals drugs or commits petty thefts repeatedly. Yet many jurisdictions lump disparate offenders together as “career” offenders for the same harsh treatment.

Consider the federal approach. Congress often puts drug offenders in the same category as individuals who commit the most violent offenses. For instance, the Violent Crime Control and Law Enforcement Act of 1994 mandates life imprisonment for defendants with two prior violent felonies or serious drug offenses.30 So someone with three drug trafficking convictions gets the same sentence as someone who committed three murders. Congress similarly instructed the U.S. Sentencing Commission to ensure that federal sentencing guidelines “specify a sentence to a term of imprisonment at or near the maximum term” for defendants convicted of either “crimes of violence” or drug trafficking offenses who also have two or more prior felony convictions for drug trafficking or crimes of violence.31 And federal drug penalty maximums are on par with the maximum sentences for violent crimes.32

The flaw is not unique to federal law; many state jurisdictions take the same tack. Rhode Island provides for a 25-year discretionary enhancement for any third felony conviction.33 One Rhode Island defendant was charged with a felony for driving his car into a flock of seagulls.34 Another Rhode Island offender was given the habitual offender 25-year sentence enhancement for his third felony—throwing a cup containing his feces and urine at a corrections officer.35 West Virginia takes a similar approach, providing for a life sentence for any third felony conviction, even if the felony is shoplifting videocassette tapes or a DUI offense.36 Even when jurisdictions provide more specific lists, one can question whether all the crimes listed are really in the same category. Indiana, for example, imposes special enhancements only for “serious” felonies, which it defines to include murder, rape, burglary with a deadly weapon, and dealing in cocaine.37 One would be hard-pressed to find many people who would put someone selling cocaine on par with someone who murders, rapes, or commits armed burglary.

California provides perhaps the most extreme example of how widely these recidivist laws can sweep. California’s initial law dealing with repeat offenders—colloquially known as the three-strikes law—passed after 12-year-old Polly Klaus was abducted from a slumber party in her home and killed by Richard Allen Davis, who had a long and violent past but had been released early from his most recent term of confinement. Davis was thus the kind of person California voters had in mind when it passed its three-strikes law. Indeed, the Klaus family helped mobilize voters for the law, using Davis as the prototype of the kind of repeat violent offender who needed to remain behind bars for a long time.

But once again the rhetoric of the law and the reality of its content did not match up. To qualify for the lengthy sentence provided under the original three-strikes law in California, one did not have to be someone like Davis, whose third strike was a horrific, violent act. Instead, the law initially passed in California imposed no requirement that the third strike even be serious, much less violent. The third strike could apply to a misdemeanor offense, as long as it was what California calls a “wobbler,” which is a crime that would otherwise be a misdemeanor but becomes a felony because of the defendant’s prior record.38

So the law motivated by a child abduction and killing by someone with a long criminal record of violence ended up being applied to an individual whose third strike was stealing a slice of pizza from four children, to another person whose third strike was stealing about $150 worth of videotapes, and to a third person whose third strike was absconding with three golf clubs from a pro shop.39 The golf club thief was sentenced to at least 25 years in prison, more than typical California sentences for first-time first-degree murderers (from 1945 to 1981, less than 20 years in 90% of cases), arsonists (maximum of 9 years), and offenders who committed voluntary manslaughter (maximum of 11 years).40 It is hard to come up with any reasoned argument that treats someone who steals a slice of pizza on par with Richard Allen Davis. Yet that is how California approached recidivist offenders for almost two decades, from 1994 until 2012, when it finally amended its three-strikes law to require that the third strike also be violent or serious.41

A similar dynamic is at play with what are called felony murder laws. Forty-six jurisdictions have laws that enable prosecutors to charge someone with murder if he or she commits a felony and someone dies during the course of that felony instead of bringing a charge under one of the state’s unintentional homicide laws, which would carry a lesser penalty.42 While that approach may make sense with inherently violent felonies, where the commission of the felony itself demonstrates extreme indifference to human life that is comparable to intentional killings, there are many places that impose no requirement that the felony itself be violent or dangerous for the murder charge to follow. So, for example, prosecutors charged a man with first-degree murder in California after he placed a stolen stove on the back of his truck and it fell off, resulting in the death of another motorist who ran into the stove.43 Because the theft of the stove was a felony, they opted to charge him under the same first-degree murder law that covers premeditated killings—and he was sentenced to 26 years to life.

In West Virginia, an oxycodone addict gave a pill to his 14-year-old son who suffered from cystic fibrosis. The son died from the pill because his metabolism could not process oxycodone. Because the father committed the felony of delivering a controlled substance to his son, the father was charged and convicted of felony murder and sentenced to life in prison. It did not matter whether the father intended to kill his son or even knew of his son’s inability to process oxycodone because the father killed his son in the process of committing a felony.44

Or consider the prosecution in Indiana of four teenagers who, along with their 21-year-old friend, decided to burglarize a house that they all thought was empty. The homeowner awoke to the sound of the break-in and ended up shooting and killing the 21-year-old. Prosecutors decided to charge the four teenagers, none of whom were armed, under the state’s felony murder law, because a death resulted from their commission of a felony burglary. That is because Indiana, like most states, does not provide a defense for felony murder charges even if the defendant was not the killer, was not armed, and had no reason to believe that any of the accomplices were armed or planned to commit a fatal act.45 The teenagers—who became known as the Elkhart Four—received sentences ranging from 45 years to 55 years.46 Of course, individuals who commit felonies should be punished, but the question is what punishment is proportionate. In the case of felony murder, all too often, sentences are not proportional because defendants are getting sentences for accidental and unplanned deaths that are treated the same as intentional killings.47

The example of the Elkhart Four illustrates another problem with how felony murder (and other) laws lump disparate categories of people together. In that case, the defendants were all teenagers but were treated like adults, so they received the same sentence an adult would have received under the same circumstances. This is not unusual, and it often applies to the most serious sentences. Human Rights Watch and Amnesty International issued a report showing that, of the more than 2,500 juveniles sentenced to life without parole in the United States, 26% were sentenced under felony murder laws in cases where the juvenile offender did not kill or intend to kill the victim.48 In one case, a teen, acting on the instructions of his older brother, stole a van with some friends as part of a plan to reclaim stolen goods. When they reached the home with the stolen goods and went inside, a scuffle ensued and two people were shot to death. Because the car theft was a felony, the teen was convicted and sentenced to life without parole even though he did not kill or intend to kill the victims.49 In another case, a young man agreed with some friends to participate in a theft by deception. The young man had no idea his friends were going to kill anyone and was not present when they did; he was nonetheless charged with and convicted of felony murder and sentenced to life without parole.50

The problem with lumping together children and adults is that it is contrary to all that we know about adolescent brain development. We know, for instance, that until around age 25, the parts of the brain involved in critical decision-making are not fully developed.51 Science also suggests that adolescent brains are more inclined to enter into uncertain situations in search of a thrill or some other reward without adequately assessing risks.52 Because juveniles possess poor abilities to assess risk as compared to adults, the rationale behind felony murder is particularly ill-suited to them because it is based on the idea that knowingly committing the felony puts the defendant on notice about all the risks posed by that felony. Juveniles should be accountable, but they should be accountable for their own actions, not the “results of their actions that they, as adolescents with poor risk-assessment skills, are unlikely to foresee.”53

The Supreme Court has already recognized the need to treat juveniles differently from adults because to do otherwise would violate the Eighth Amendment prohibition against cruel and unusual punishment, but its rulings do not apply to most laws affecting juveniles because the Court has thus far only dealt with the most extreme cases. The Court has determined that imposing the death penalty or mandatory life without parole (LWOP) sentences on juveniles would be disproportionate to their culpability.54 It has also determined that juveniles cannot receive LWOP sentences for crimes other than homicides.55 But those are the only limits, so jurisdictions can and do lump juveniles in with adults in many other contexts that raise precisely the same concerns as these cases. For example, juveniles can receive mandatory life sentences for their crimes as long as they are eligible for parole at some point.56 There is no requirement that juveniles actually receive parole. And if the sentence is short of life, there is no requirement that parole even be made available. There are countless cases of juveniles being treated as adults and receiving the same mandatory sentence without any consideration of their age.57 It is possible that a long sentence is appropriate for a juvenile in a given case, but the laws that lump them together with adults without any consideration of their different brain development present the same problems of disproportionate punishment that the Court recognized in capital and LWOP cases.

Another area in criminal law where actors of varying levels of culpability get lumped together involves group crime, where the commission of a crime is by more than one person, each playing a different role. In criminal law, if someone helps another person commit a crime, the helper can be liable just as if she committed the crime herself. So if person A gives person B a gun and person A has the intent that person B will kill someone, person A is liable as if he or she were the shooter. A and B stand on equal footing. Under traditional doctrines of accomplice liability, however, the government had to show that the accomplice intended to aid the specific crime that was committed. But some jurisdictions have expanded this concept so that individuals become responsible not just for the specific crimes they agree to assist, but for any other crime that ultimately gets committed as long as it was reasonably foreseeable—even if the particular helper had no idea it would happen. So, for example, a man who intends to help his friend beat up an acquaintance can end up being charged with murder even if the man did not realize the friend was going to escalate the situation.58 Individuals involved in a large-scale drug transaction could be held responsible for murder even if they did not participate in the killing because courts have found that murder is a reasonably foreseeable consequence of selling large amounts of cocaine.59 In cases such as these, defendants who are negligent—they fail to appreciate the risk of more serious conduct that a reasonable person would anticipate—are treated as if they intended the additional crimes.

The law on group criminality is problematic because it fails to draw distinctions among the different mental states offenders have when committing crimes, or what is known as their mens rea. Few people would disagree that an actor who intentionally causes harm is more culpable—and thus deserves a greater punishment—than one who accidentally causes harm. Yet our laws often fail to make that fundamental distinction. In the conspiracy context, an individual is on the hook for crimes a reasonable person would have anticipated, even if the particular individual had no idea they would occur. Essentially, then, the individual is being criminalized for exercising poor judgment—and held to the same standard as someone who intends the crime.

The federal sentencing guidelines offer another illustration of this problem. These guidelines specify the sentences people should receive for committing federal offenses based on various harms associated with their cases. For instance, if one is engaged in a fraud, the guidelines specify that the sentence should increase based on the amount of the loss, the number of victims involved, and the effect the fraud had on the victims.60 There is no denying these are relevant factors. The problem is that the guidelines do not draw distinctions between defendants whose very purpose is to achieve the harm and those who never intended or even foresaw that harm. The unlucky are placed in the same box as the malevolent. An individual who intends to bilk an elderly victim out of her life savings gets the same sentence as someone who has no idea that his fraudulent scheme would even cause losses, let alone that there might be identifiable victims. To take another example, two men who participate in a drug transaction will both receive a greater sentence if the police find a firearm at the scene, even if the first person did not know that the second person had a gun.61 In other words, the law lumps the person who carried a dangerous weapon in with the person who merely chose his partner unwisely.

This turn away from individualized consideration is relatively recent. A defendant’s mens rea was a central focus for how crimes were defined for most of the nation’s history. An intentional actor would rarely be lumped in with a negligent one. As an initial matter, criminal punishment for negligent conduct was a rarity for most of U.S. history, except for conduct that caused the most serious harms—that is, death—so the issue did not arise at all for most offenses. And even when the law imposed criminal punishment for negligent actions, it carefully distinguished those cases from cases with intentional conduct.62

Attention to proportionality started to fall away when U.S. society got more complicated. In particular, the Industrial Revolution brought about sweeping changes in the ordering of society with the mass distribution of food and other products that could cause widespread harm and destruction if done improperly. Desperate for some way to curb those risks, public officials turned to criminal law as a possible answer. Instead of focusing only on malum in se crimes—actions that were inherently wrong—legislators started to criminalize actions that gave actors no notice that they were wrongful except by virtue of the law making it so. So-called strict liability laws targeted outcomes instead of intent. If an actor put an adulterated or misbranded drug in commerce, for instance, that was enough to trigger criminal penalties, without any requirement that the government show that the actor did anything wrong or had any culpability at all.63

At the same time, the number of criminal laws exploded. There are now more than 4,000 federal criminal laws alone, most coming after the Industrial Revolution.64 A huge chunk of federal laws are even more recent than that, with nearly 50% of the laws passed after the Civil War dating from between 1970 and 2014, and over 400 new offenses added between 2008 and 2013 alone.65 The same dynamic exists at the state level. Between 1943 and 2011, for example, the number of sections in the North Carolina criminal code nearly doubled, and the Virginia criminal code has grown from 170 offenses to 495 offenses in the last 150 years.66 In Michigan, the legislature has created an average of 45 new criminal offenses each year since 2008.67

In addition, there are upwards of 300,000 federal regulations that subject someone who violates them to criminal penalties.68 Many of these thousands of laws and regulations impose strict liability and therefore make no distinction between intentional violations and accidents that could not be prevented even with due care. In one case, Lawrence Lewis, a military retirement home engineer, diverted backed-up sewage into a storm drain in an effort to protect the elderly residents from health problems associated with sewage overflow at the facility.69 Unbeknownst to Lewis, however, the backup drain fed into the Potomac River. Lewis was charged with felony violations of the Clean Water Act.70 Another man, Wade Martin, was convicted of a felony for selling a sea otter to a non-native Alaskan. A federal law criminalizes the sale of sea otters to non-native Alaskans, and Martin’s mistake was incorrectly believing his customer was an Alaskan native.71

With almost no one in the political process pushing back on the rush to criminalize in recent decades, legislation has been sloppily drafted and sweeping in its coverage.72 Attention to mens rea fell by the wayside and instead gave way to a greater concern that no one fall through a loophole.73 Prosecutors grew accustomed to using powerful conspiracy laws to take down criminal organizations and therefore resist any effort to limit the scope of laws addressing group crime.

The American Law Institute, an independent law reform organization of practicing lawyers, judges, and academics, created a Model Penal Code in 1962 that aimed to bring some proportionality to the growing disorder in criminal law and fix some of the problems outlined here. It paid great attention to mens rea, group crime, proportionality, and how to define and categorize offenders. Although the Model Penal Code proved influential in many states, no state adopted it in its entirety. Even those states that did adopt large chunks of the code later came to ignore its fundamental principles and grew more punitive as crime rates went up.74

The federal government did not adopt the Model Penal Code at all, so the federal criminal code is among the worst in creating excessively lumpy laws. Congress itself realized as much, prompting it in the late 1960s to create a commission, known as the Brown Commission, to study federal criminal law and sentencing and make recommendations for reform. The commission issued its report in 1971 and included many suggestions that are in the Model Penal Code, including renewed attention to mens rea and a narrowing of the expansive federal conspiracy law.75 Congress did not act on its recommendations, however, and instead created a sentencing commission charged with creating federal sentencing guidelines in an effort to put a bandage on some of the problems.

Unfortunately, those guidelines ended up replicating the problems they were supposed to help solve. For starters, the guidelines are based on federal statutes, so if the statutes are flawed, the guidelines reflect the same problems. For instance, because statutory drug offenses focus on quantity in setting sentences, so, too, do the guidelines, with only small adjustments for an individual’s role in the offense. The guidelines also hold all the individuals engaged in jointly undertaken criminal activity responsible for all the reasonably foreseeable activities of the group, even if someone had no idea about those activities. And they take almost no account of an individual’s mens rea, treating those who intentionally cause harm the same as those who accidentally cause it.

The result is that the federal system is perhaps the worst in creating overbroad categories without sufficient attention to culpability. But while it may be the worst, state criminal laws suffer from plenty of the same flaws, particularly with respect to laws passed in the 1970s and thereafter.

Not all the problems are as recent as that. Felony murder is an outlier in that it has a longer history, and thus its overbreadth problems have been around for some time. But it, too, grew considerably more problematic in recent decades because of the expansion in the number of felonies that can trigger its application. Traditionally, felonies were crimes that we would recognize as serious: murder, rape, robbery, and the like. Today, however, the distinction between a misdemeanor and a felony is “minor and often arbitrary,” and many crimes that used to be classified as misdemeanors are now felonies.76

Whereas having the status of “felon” was once a rarity, today it has become commonplace because of how far criminal law has expanded in every U.S. jurisdiction. Indeed, at least 7.5% of all adults in America are either currently serving a felony sentence or have completed one, and some estimates place the figure closer to 23 million people (or more than 10% of the adult population), which is roughly the population of Florida.77 And that status matters not only for purposes of whether felony-murder laws kick in. There are multitudes of laws that impose severe collateral consequences on anyone who has committed a felony, as Chapter 5 will explain in greater detail. For instance, those convicted of felonies cannot vote, serve on a jury, own firearms, hold certain types of jobs, or serve in the military.78 It makes no sense to create categorical bans and penalties on all those with felony convictions because the category of felon has become almost meaningless given its breadth.

That is the problem with all of the categories created by the laws discussed here: their potential for treating dissimilar cases similarly, which is a form of disparity as pernicious as treating like cases differently. In other words, this “excessive uniformity” between dissimilar cases leads to the misleading labeling of hundreds of thousands of people and their arbitrarily harsh punishment.79 This is not to say that punishment should not apply in the scenarios discussed. But it is to say that all too often that punishment is excessive because it is set with a different, much more serious offender in mind. The result is disproportionate punishment and a waste of limited resources that should be targeting more serious crimes and threats to public safety.



The Time

While the stigma attached to labels like “felon” and “sex offender” and “drug trafficker” is problematic in its own right, the misleading nature of these terms would not be as pernicious if distinctions among offenders could be drawn at some other point in the process so that they all did not suffer the same consequences. For most of America’s history, judges played that key role by making the necessary distinctions at sentencing. Until the late 1970s and early 1980s, judges had discretion to sentence an offender within a broad statutory range, thus allowing them to draw individual distinctions that the laws failed to make.

To be sure, even with this check, there are significant concerns. For starters, each judge may have a different conception of what facts are relevant to culpability and how they should be weighed for purposes of assigning a specific sentence. In addition, broad judicial discretion allows for conscious and unconscious biases to seep into the sentencing decision, thus creating unwarranted disparities among similarly situated offenders based on the views of the judge making the decision. And because these determinations are made at sentencing, the due process protections that apply to offense elements do not apply. The relevant facts do not need to be proved by the government beyond a reasonable doubt, but instead must meet the lower preponderance of the evidence standard. Nor is there a jury trial right that attaches to these discretionary facts; juries need only find the elements that make up the statutory offense. Traditional rules of evidence also do not apply at sentencing, so hearsay and unreliable evidence may be used to support the judge’s decision.

So even in a world where judges have discretion to sentence individuals within a broad range to account for differences, lumpy laws raise fundamental questions of due process and equal treatment. Fundamental differences—such as mens rea or the role someone plays in a conspiracy or as an accomplice—are the kinds of decisions that should not be left to the discretion of a judge to find by a mere preponderance without sufficient process. This is especially true when so much is at stake in terms of long terms of confinement and devastating collateral consequences.

But whatever the problems with a scheme that uses judicial discretion as a check, our current regime is unfortunately far worse than that. Beginning in the 1970s, and really taking off in the 1980s, jurisdictions decided to limit judicial discretion at sentencing. Thus whatever work judges were doing at sentencing to account for important individual differences that the laws ignored came to an abrupt halt.

Jurisdiction after jurisdiction turned to mandatory minimum sentences, particularly in areas where elected officials believed judges had been too lenient and also in response to high-profile crimes that garnered public attention. Mandatory sentences thus exploded for drug crimes, weapon offenses, and sex offenses.80 Jurisdictions also turned to mandatory minimums to address repeat offenders, with 40 states adopting a recidivism mandatory minimum regime between 1970 and 1996, and 24 states and the federal government adopting three-strikes versions of these mandatory laws between 1993 and 1995.81 Whereas previously in American history, Congress had passed mandatory minimum sentencing laws only sporadically, the total number of these laws skyrocketed from 77 in 1980 to 284 in 2000.82

Many jurisdictions also turned to sentencing guidelines that similarly restricted judges in their ability to sentence outside a predetermined range and that often failed to take account of individual differences in culpability. The goal was to create uniformity and iron out disparities among judges. But as the Supreme Court stated in the line of cases rejecting statutes that mandated the death penalty under specified circumstances and that limited the facts a jury could consider, “a consistency produced by ignoring individual differences is a false consistency.”83

Drug laws provide a paradigmatic example of the problems with mandatory minimum sentencing laws. Previously, most laws set broad statutory ranges for drug offenses that allowed judges wide leeway, when determining the appropriate sentence, to take into account an individual’s role in a drug trafficking operation, in addition to considering the quantity and type of drugs involved. But that approach shifted dramatically in the 1980s. In response to escalating drug use and crime rates, Congress passed a comprehensive piece of legislation in 1986 that imposed harsh new penalties and mandatory minimums for drug offenses.84 The legislative history of the 1986 act makes clear that the new 5-year mandatory minimum sentence it established, which also had a corresponding increase in the maximum sentence from 20 years to 40 years, was “specifically intended for the managers of drug enterprises.” It aimed a new 10-year mandatory minimum, with a maximum sentence of life, at “organizers and leaders.” Put another way, Congress aimed to create a “two-tiered penalty structure for discrete categories of drug traffickers,” with the 5-year mandatory minimum aimed at “serious” traffickers and the 10-year minimum focused on “major” traffickers.85

Instead of distinguishing among the different roles individuals play in drug offenses and reserving the mandatory minimums for the managers and high-level traffickers it had in mind, Congress lumped all drug traffickers together so that they would all receive the mandatory minimum sentence. Anyone involved in the sale of drugs, irrespective of where the individual fell in the hierarchy of a drug operation, got the same severe mandatory minimum sentence. Fifty-nine percent of all people in federal prison for a drug offense are sentenced pursuant to a mandatory minimum statutory term, for a total of 55,000 people, and their average sentence is more than 11 years. Only 14% of these individuals were identified as being the manager, leader, or organizer that the law’s drafters had in mind.86

Quantity’s disproportionate impact is especially pronounced in drug conspiracies. Even if a street seller has a relatively small amount of drugs, he will be held accountable for all the drugs distributed by individuals within his drug operation. Thus kingpins, couriers, and street peddlers in a conspiracy are held equally responsible for the same quantity amounts because federal conspiracy law makes them all responsible for the reasonably foreseeable quantities distributed by their organizations. But of course those individuals do not have the same blameworthiness, and their roles are far more important than the quantity in assessing their relative responsibility and culpability. Mandatory minimum laws do not allow those differences to be accounted for. This led a bipartisan task force charged with evaluating federal criminal law to conclude that “the mandatory minimum framework … is fundamentally broken” because “judges find their hands tied by an extraordinarily punitive one-size-fits-all structure.” The task force recommended maintaining the mandatory minimum only for kingpins but repealing the mandatory minimum penalty for all other drug offenses.87

These problems have not escaped the attention of lawmakers. But instead of addressing the root causes—the emphasis on quantity at the expense of all other factors—they have chipped around the edges with minor adjustments. Thus Congress passed what is called a safety valve for nonviolent, low-level drug offenders with minor or no criminal history that allows judges to sentence the individual below the mandatory minimum if the prosecutor agrees that the individual has provided the government with whatever information he or she has about the drug operation.88 Under these restrictions, offenders who have very minor prior infractions like careless driving or who have a lawfully registered gun in their homes are disqualified from mandatory minimum relief under the safety valve.89 Indeed, only about 16% of offenders qualify for relief under the safety valve because the exception is so narrow.90

Career offender laws or three-strikes laws suffer from the same problems of mandated punishments that do not allow for disaggregating among the many disparate individuals who may qualify for the enhancements. Not only are most of those laws broad in their coverage, as already explained, but they also often provide for mandatory sentences once one meets the statutory criteria. California’s broad three-strikes law imposes a mandatory minimum sentence of 25 years to life for three-time repeat offenders. As crime rates escalated and news stories highlighted cases where offenders with prior records went on to commit additional crimes, popular support for these laws grew. But while there was great fervor for the laws in general, few paid attention to the details.

This same dynamic can be seen in the treatment of sex offenders. Media stories of particularly egregious cases prompted legislation broad in scope with mandatory sentences and collateral consequences, but with very little focus on the specifics. As a result, a 19-year-old who had sex with his 16-year-old high school sweetheart and an elementary school student who jokingly pulled down the pants of a classmate now face a lifetime as registered sex offenders.91

Mandatory sentences affect juveniles more generally. In the middle of the 1990s, in the wake of highly publicized violent crimes committed by juveniles and the prediction by pundits that America was facing an onslaught of crime by juvenile “superpredators,” nearly every state passed laws to increase the treatment of juveniles as adults and to lengthen their sentences.92 Juveniles in many jurisdictions get treated as adults no matter what their individual circumstances as long as they commit certain types of crimes. And once they are in adult court, they are subject to all the same mandatory sentences that apply to adults for the same offenses, so there is no opportunity for judges to account for their age. The Supreme Court recognized the flaws with this mandatory scheme when it came to laws imposing mandatory life without parole sentences and emphasized that failing to account for a juvenile’s age and maturity ignores everything we know as a matter of brain science and common sense.93 But its ruling applies only to mandatory LWOP sentences, so juveniles can and often do receive other harsh mandatory sentences without anyone having taken account of their age and immaturity.

That is the critical flaw with mandatory sentencing laws. They cut off consideration of relevant facts about culpability. They do not allow a judge to take account of the defendant’s motive, age, economic circumstances, family situation, background, or other relevant mitigating circumstances. Everyone is lumped together regardless of individual differences. If the minimum were set with the least culpable offender in mind, this would not matter because it would represent a real minimum—those at the bottom of the range. But the reality is the opposite. The mandatory minimum sentences are almost always set with the worst offenders in mind. Giving individuals of lesser culpability sentences that were set based on the most serious offenders is the very definition of disproportionality—and irrationality.

The only actor with any discretion in the system to account for individual differences in the face of a mandatory sentencing law is the prosecutor, who has the discretion not to bring charges under a statute with a mandatory sentence. But sometimes prosecutors adopt the policy that the most serious charge should be pursued in a given case, thus effectively cutting off their own discretion to temper these laws with charging discretion. This has been the federal policy, for example, under Attorney General John Ashcroft and Attorney General Jeff Sessions. Moreover, even when prosecutors take into account differences in culpability in their charging decisions, they are an imperfect check because of the conflict of interest they face in doing their job. They have an incentive to threaten more serious charges than an individual’s culpability may suggest in order to extract a plea. So if a defendant does not want to accept that deal, they may well get lumped in with more serious offenders after a conviction at trial.

Moreover, the lack of meaningful differentiation does not stop with one’s charge and sentence. Individuals of widely divergent culpability are lumped together when they are incarcerated. Typically, individuals denied bail or those who cannot afford it are all placed together in the same jail awaiting trial.94 Those accused of nonviolent crimes are housed with those accused of violent ones, and unfortunately this all too often means that individuals are victimized in jail or suffer extreme mental distress, sometimes leading to suicide.95 After conviction, prison placement can be similarly insensitive to relative differences. While states classify prisoners by their relative level of risk, these categories are broad and often result in placements that lump together people of different risk profiles; for instance, in California, three-strikes offenders are automatically initially placed in the highest-security facility.96

When individuals come out of prison and are placed on probation or supervised release, these same grouping flaws may continue. For example, in some states, all individuals with the sex offender label must receive the same supervision, even if that category ranges from child molesters to someone who urinates in public. The result is that probation officers face crushing dockets and cannot provide sufficient attention to the biggest threats to public safety. Commonly, individuals with felony convictions are often given a laundry list of onerous conditions that set them up for failure, thus sending them back to prison for technical parole violations based on conditions that were doing little to promote public safety in the first place because they were ill-suited to most of the people receiving them.

And the problems do not end once an individual is no longer under the supervision of the criminal justice system. Most collateral consequences of criminal convictions apply automatically to all felonies, thus imposing the same restrictions on petty fraudsters as on murderers. All of these individuals face limits on voting, military service, and jury service, as well as activities that even more profoundly impact an offender’s ability to provide for herself and her family, such as access to employment opportunities or public housing.97 There is often no actor in the system—not the judge, not a probation officer, not even the prosecutor—who can stop these collateral consequences.

This, then, is the problem with any resistance to reform based on the vague notion that our laws reflect sensible punishments and that one who does the crime should do the time. Our laws all too often fail to pay much attention to the crime or the time, which means our resources are misallocated and misspent, and we are giving unnecessarily long terms of incarceration to people because we are assuming they represent something they do not because of the misleading labels we apply to them.
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SENSELESS SENTENCING


CRIMINAL SENTENCES SHOULD SERVE one of the core purposes of punishment: they should either be meting out retributive justice (giving people their just deserts and imposing a punishment that is proportionate to the seriousness of the crime) or achieving utilitarian goals (that is, preventing crime through deterrence, rehabilitation, or incapacitation). But all too often, criminal sentences in the United States bear little relationship with these aims because legislators and prosecutors reflexively pursue more severe sentences without pausing to consider whether those sentences are retributively just or will promote public safety. Their animating principle has instead been the more severe, the better. Except longer sentences are often not better, whether the goal is justice or public safety.


The Laws on the Books

Let’s start with considering whether longer sentences serve the aims of retributive justice. After all, elected officials often use rhetoric that sounds like that is their goal. When politicians speak about murders, rapes, terrorism, and the like, there is a desire to find a punishment that matches what they view as the seriousness of the crime. For example, when speaking in favor of stiffer punishments for those who sexually assault children, a Democratic state senator in Florida said, “There are real monsters and we’re going to put monsters away for a real, real long time.”1 An Alabama official proposed castration for sex offenders, saying that sex offenders “have marked these children for life … and if they’ve marked children for life, they need to be marked for life.”2 A Maine state representative supported tougher penalties for drug dealers based on the view that the penalty should be “merciless … because these are people who have no regard for the people they hurt.”3 These same retributive arguments are often used to oppose sentencing reform. A former prosecuting attorney in Indiana provides a glimpse into the kind of argument often employed, noting that existing laws give “real sentences handed down for shocking and heinous crimes.… Rapists, murderers, child molesters, child abusers—any bill to release them early is a bad bill.”4 A former Milwaukee sheriff similarly warned that recent efforts on sentencing reform are just “cuddling up to criminals” and that rehabilitation “is not something the criminal-justice system should do.”5

People have different conceptions of what a just punishment for a crime is, and retributive theory cannot settle what the exact amount of punishment should be. One person might think 20 years is appropriate for homicide, while another might argue a life sentence is a just desert for the intentional taking of life. There is no objective way to decide which argument is right as a matter of retributive justice, nor can we say anyone is an expert on the issue, so one cannot say choosing one over the other is an irrational choice. But that does not mean that all judgments grounded in retributive concerns are immune from considered criticism or rational evaluation. While it may not be possible to identify the one correct punishment for a particular crime if the theory is retribution, it is possible to identify disproportionate punishments based on how they stack up against other punishments for crimes where there is a consensus view that they are more or less serious. That is, while one might be hard-pressed to say what the one right sentence is for murder, one could say that the sentence for murder should be greater than the sentence for selling drugs because murder causes more serious harm and an intentional killing is more culpable than selling drugs. So if it turns out the person selling drugs is getting more time than the person who commits murder, there would be broad consensus that this punishment scheme fails as a matter of retributive justice.

There is, in fact, widespread agreement about the relative seriousness of most crimes, so punishments can be assessed to make sure they fall along the same basic hierarchy.6 Using this as the benchmark, we can see that irrational sentencing abounds even if sentencing was designed to give people their just deserts. For example, the average sentence for federal drug traffickers is 6 years, roughly double the average state sentence for rape, which is less than 3 years for first-time offenders.7 Individual cases highlight even more egregious disproportionality. While the average federal sentence for murder is 23 years, people who sell drugs often get far longer sentences than that. Tyrone Trader, for example, received a mandatory life sentence for street-level drug dealing, prompting the judge in his case to comment that “it is difficult to see how a sentence of life imprisonment in Trader’s case is just.”8 The case of Weldon Angelos raised similar proportionality objections from his sentencing judge. Angelos was required by law to receive a sentence of at least 55 years (660 months) for carrying a gun to two $350 marijuana deals and for having an additional gun in his house. His sentencing judge noted this was more than double the required sentence for a kingpin of a major drug trafficking ring in which death resulted (293 months), an aircraft hijacker (293 months), a terrorist who detonates a bomb in a public place intending to kill a bystander (235 months), a racist who attacks a minority with the intent to kill (210 months), a spy gathering top-secret information (210 months), a second-degree murderer (151 months), a kidnapper (151 months), a saboteur who destroys military materials (151 months), a marijuana dealer who shoots an innocent person during a drug transaction (146 months), the rapist of a 10-year-old child (135 months), and a child pornographer who photographs a 12-year-old in sexual positions (108 months).9

It is not just drug sentencing that exhibits this kind of disproportionality. It makes little retributive sense for a woman who forged a $200 check to receive a 20-year sentence.10 It is similarly inconsistent with retributive notions for a man who lent his car to friends who committed a burglary that resulted in a death to receive a life sentence when intentional killings typically receive less.11 In Louisiana alone, more than 300 people are serving sentences of life without parole despite never having been convicted of a violent crime.12

Or consider the irrationality of treating child pornography more seriously than the actual molestation of a child.13 Senator Debbie Stabenow of Michigan has pointed out the absurdity of a system where “a defendant with no prior criminal record and no history of abusing children would qualify for a sentence of 15 to 20 years based on a small collection of child pornography and one photo swap, while a 50-year-old man who encountered a 13-year-old girl online and lured her into a sexual relationship would get no more than four years.”14 In Arizona, Morton Berger, a man with no prior criminal record, ended up with a 200-year sentence for child pornography. One of the justices on the Arizona Supreme Court observed the irrationality of the state sentencing scheme, where “the minimum sentence for possession of an image of child pornography is longer than the presumptive sentence for rape or aggravated assault. A presumptive sentence for possession of two images of child pornography … is harsher than the sentences for second degree murder or sexual assault of a child under twelve.… For molesting a child, one might receive the same sentence that Berger has received for possessing one picture.”15

Thus even if our goal were retributive justice, we are falling short in achieving it. We could do far better at getting proportional punishment based on retributive goals than our current approach.

Now consider how we are doing if the main goal of punishment is utilitarian. To the extent that public safety is the main goal in having criminal laws and punishments, we are failing miserably in achieving it.

Public safety can be measured in various ways: by crime rates overall, by violent crime rates (because those are the crimes that most concern the public), by recidivism rates (again, either overall or with a particular emphasis on violence), or by desistance rates (how a person may shift to lesser crimes over time even if still recidivating in general). Progress toward public safety can also be determined by looking at the markers that we know improve crime reduction, such as educational achievement and employment. Whatever the metric we use, however, our current policies are failing to optimize public safety outcomes because they are not set by analyzing the costs and benefits of different strategies. Instead, we are in a rut where politicians gravitate toward longer sentences of incarceration without giving much thought to other options and without taking the time to think about the ways different types of offenses and offenders compare to one another.

At the most general level, when sentences do not reflect culpability, individuals begin to question the legitimacy of the state’s use of punishment: “If the legal system imposes more, or less, punishment on some crimes than citizens believe is deserved, the system seems unfair; it loses its credibility and, eventually, its effectiveness.”16 When people do not think the laws are legitimate, it can lead to a decline in compliance with the law.17 People stop reporting crimes and cooperating with law enforcement, which makes crimes harder to detect and solve.18 That is a devastating outcome because the likelihood someone will get caught committing a crime is the most important factor driving deterrence.

Moreover, particular policies are often pursued with an assumption that they are the best approach to keeping the public safe from the commission of a given crime, when in fact there are better options or the approach itself can cause more problems than it solves. The most common assumption that politicians make without much thought is the idea that longer sentences will deter crime. For example, a congressman in favor of an amendment to federal law to add a sentencing enhancement for carrying a weapon during certain crimes argued that the increase would “persuade a man tempted to commit a Federal felony to leave his gun at home.”19 Massachusetts state legislators made the same argument in favor of a similar state law that increased penalties for gun possession, saying that the “law is designed to remove the temptation to carry guns and therefore greatly reduce the chance that they will be used.”20 Politicians often credit tougher sentencing for reducing crime. A New York state senator commented (without any evidence) that “over the past 10 years, the NYS Legislature has enacted over 100 new tough-on-crime laws which have helped reduce New York’s crime rate.”21

Political officials also emphasize the fact that longer sentences incapacitate people, another perceived benefit to public safety. A New Mexico state representative, for instance, wanted more predicate felonies added to the list of habitual offenses that trigger a life sentence because it “provide[s] legislative solutions to keep this handful of violent criminals off the street.… Our No. 1 job as legislators is to make sure people are safe in their homes.”22 A Florida state representative advocated for tougher sex offender sentences by arguing, “We know one certain fact.… No one has ever raped a child while sitting in prison.”23 A member of Congress from Washington supported the federal Megan’s Law in 1994 by saying that “the rate of recidivism for these crimes is astronomical because these people are compulsive” and thus needed to be incapacitated longer.24 The Republican party platform in 2012 stated that “criminals behind bars cannot harm the general public” and used that logic to support more mandatory prison sentences for a long list of crimes.25

These utilitarian arguments about deterrence and incapacitation are used not only to support proposed sentencing increases, but also to oppose decreases to existing punishments. For instance, the head of the National Association of Assistant United States Attorneys objected to proposed reductions in federal sentences by arguing that “when you put criminals in jail, crime goes down.… That’s what incapacitation is designed to do, and it works.”26 Senator David Perdue of Georgia likewise opposed federal sentencing reform on this basis, arguing that the proposed legislation “would put thousands of dangerous felons back on the streets early, potentially endangering our families and communities.”27

While these politicians assume the validity of their public safety arguments, reality is far more complicated. Start with their arguments that longer sentences deter crime. Research shows that recidivism does not decline for those spending more time in prison.28 For example, a study of three states (Florida, Maryland, and Michigan) found that longer sentences for nonviolent offenders “neither prevented crimes during the period of incarceration nor kept offenders from committing crimes once released from prison.”29 These states could have reduced sentences by 3 to 24 months without any effect on public safety, and the money saved from doing so would have been substantial.30 With results such as these, it is not surprising that a report commissioned by the Department of Justice found that lengthy prison sentences are not the best way to deter crime.31 A 2016 report by the president’s Council of Economic Advisers concurred, concluding that “research on the impact of sentence length has found that longer sentences are unlikely to deter prospective offenders or reduce targeted crime rates.”32 What makes a larger difference on behavior is improving the odds that someone will serve a sentence.33 That is, certainty of punishment matters more than severity for deterrence.34

Consistent with these findings, we have seen state after state reduce sentence lengths without an increase in crime rates or recidivism.35 Seven states put fewer people in prison while also experiencing decreases in their crime rates: California, Maryland, Nevada, New Jersey, South Carolina, Texas, and New York.36 California is a particularly striking example; from 2006 to 2012, it cut its prison population by 23%, and violent crime fell by 21%.37 Texas also saw its violent crime, property crime, and recidivism rates fall while shrinking its prison population.38 Indeed, states that lowered their incarceration rates have seen a greater drop in their crime rates than the states where imprisonment rates have increased.39 West Virginia, for example, increased its incarceration rate more than any other state but experienced a 6% increase in crime.40

The federal system likewise shows that sentences can be lowered without affecting crime rates and recidivism. In 2007, the U.S. Sentencing Commission reduced the sentencing guidelines for crack cocaine offenses by two levels (roughly 20%) and applied the change not only to future cases, but also retroactively so that those in prison for crack offenses could petition to receive the reduction.41 The commission then studied the recidivism rates of those offenders who received the reduction with a comparable group of crack offenders who were released before the effective date of the amendment, so ended up serving their full sentences. The commission found that, five years after their release, there was no statistically significant difference between the two groups when it came to recidivism rates. The group receiving the shorter sentences had a 43.3% recidivism rate, and those who served the longer sentences had a 47.8% recidivism rate.42

A 2010 change in federal statutory law on crack cocaine produced similar results. Congress passed the Fair Sentencing Act in 2010, which eliminated the 5-year mandatory minimum for possession of crack cocaine and increased the quantities of crack cocaine necessary to trigger the mandatory minimums for drug trafficking offenses. A follow-up study by the Sentencing Commission found that these changes cut the number of individuals in federal prison for crack offenses, lowered the number of prosecutions for crack offenses, and reduced the disparity between crack and powder cocaine, and all while crack cocaine use continued to decline.43 In addition, in 2011, the commission retroactively adjusted crack sentences in the wake of the 2010 law, lowering the sentences of roughly 7,700 people by an average of 30 months. A follow-up study comparing the recidivism rates of those individuals who received the retroactive adjustment with a similar group who served their full sentences before the retroactive adjustment took effect showed no difference in recidivism rates between the two groups. Thus, once again a sentencing reduction did not lead to higher rates of offending.44

This is not to say that sentence length does not matter at all for deterrence. But it is assumed that a longer sentence always brings greater public safety benefits, when in fact the evidence shows this is often not true.

In fact, longer sentences can actually threaten public safety.45 The Charles Colson Task Force on Federal Corrections found that, “absent effective rehabilitative programs, the experience of incarceration can be criminogenic, or likely to cause the very behavior it is punishing.”46 As Chapter 3 shows in greater detail, programming is often nonexistent in prison, so the criminogenic effects of prison are typically not counteracted by affirmative benefits. The longer sentences people serve, the harder it is for them to reenter successfully into society. People who have served long periods of time in prison have a difficult time adjusting to an environment that is not highly controlled because their social skills and ability to make independent decisions atrophy when they are incarcerated.47 One study using data from Texas found that each additional year of a prison sentence caused a 4–7% increase in an individual’s recidivism rate once he or she was released.48 Another study of juveniles in Chicago found that detaining them increased their likelihood of recidivism after release by 22–26%.49

Longer sentences also put a strain on limited prison resources, thus making it less likely that there are enough rehabilitative resources to go around to all those who need them in prison. For instance, a recent study of federal prisons found that the demand exceeded the capacity for many programs found to lower recidivism and assist with reentry. These programs include GED programs, postsecondary education, vocational training, and treatment programs for sex offenders.50 The overcrowding caused by longer sentences has deleterious effects even apart from the strain it places on rehabilitative resources; overcrowding itself causes behavioral problems in people in prison.51

We also know that long sentences bring diminishing returns because most people will age out of crime in any case. For most crimes, the likelihood that someone will continue committing them once they hit 40 is negligible.52 Most juveniles discontinue their criminal activity after brief experimentation with it.53 People who commit property crimes tend to stop in their 20s, and people who commit violent crimes typically cease those activities in their early 30s.54 Drug trafficking also tends to taper off sometime in an individual’s thirties.55 More than half of all people arrested are under 30 for the majority of the crimes the FBI tracks,56 and research shows that for the eight most serious crimes tracked by the FBI, adults tend to commit them over a 5- to 10-year period and then stop.57

There are exceptions. Financial fraud is most likely among those 41 to 50 years old, and more than half of cases involve an individual who is more than 40 years old.58 That is because “older professionals occupy positions with authority and more access to company resources.”59 While most sex offenders reoffend less frequently as they get older, with the peak years for rape offenders occurring between 25 and 29 and declining thereafter, one exception is extra-familial child molesters, who do not see a decline in offending rates until age 50.60 Indeed, child molesters actually see their rates of offending increase between ages 20 and 40.61 Individuals also do not appear to age out of gambling along the traditional lines.62

But for most other crimes, especially violent ones, individuals cease the activity in their 30s, if not before. Thus long sentences for most offenses may not be doing anything after the offender reaches a certain age, other than costing the state money that could be better used for other law enforcement purposes.

Given these facts, it is unsurprising that studies analyzing the relationship between crime rates and prison expenditures show that increasing sentences does not always bring a reduction in crime. While the increase in incarceration from the early 1970s to early 1990s may be responsible for between 6% and 25% of the crime reduction in that period, the continued growth in prison expenditures in the 1990s had no statistically significant relationship with a reduction in violent crime.63 An analysis of the prison population growth studies from before and after the mid-1990s concluded that the reason for the difference is that the increase in prison growth in the latter period was largely driven by an increase in the incarceration rate of people committing drug offenses and low-level crimes.64 For this group in particular, the crime-increasing effects of incarceration might outweigh any deterrent or incapacitation effect of imprisonment.65

These same factors must also be considered when analyzing claims by elected officials that longer sentences promote public safety because they incapacitate offenders. Policy-makers, as noted, frequently rely on this line of argument in their support of longer sentences. As former Virginia governor George Allen put it, “If the violent criminals are locked up … they can’t come back into our neighborhoods to prey on new victims.”66 All too often, the unstated assumption seems to be that the people who are locked up, stay locked up.

While there is no denying that incapacitating someone prevents them from committing crimes outside the prison, if the person was going to stop committing crimes in any event because they were going to age out of crime (as the studies show), there is no point in incapacitating them beyond the point at which they would otherwise age out of their criminal behavior. To do so is to spend money without a corresponding benefit. Moreover, any incapacitation benefit lasts only as long as the person stays incarcerated. And although politicians often speak as if people get sent away for the rest of their lives, the reality is that more than 95% of the people sent to prison are released.67 Since 1990, an average of almost 600,000 prisoners have been released to the community each year.68 So any incapacitation benefit that we get while someone is incarcerated has to be weighed against the likelihood that the person might be a greater danger to society when he or she comes back out because the longer that person spends in prison, the more likely it is that his or her reentry will be a bumpy one. A comprehensive summary of the research concluded that “incarceration certainly reduces crime outside prison as long as it lasts, but appears to cause more crime later.”69

These downsides explain why there is now a growing body of research showing that increases in incarceration reach a tipping point whereby incarceration is not associated with reductions in crime but is instead correlated with increases in crime rates.70 For example, longer sentences were associated with a 4% increase in recidivism for low-risk offenders, and a 3% increase overall.71 Daniel Nagin, a professor of public policy and statistics at Carnegie Mellon and an elected fellow of the American Society of Criminology, notes: “Prisons are good for punishing criminals and keeping them off the street, but prison sentences (particularly long sentences) are unlikely to deter future crime. Prisons actually may have the opposite effect: Inmates learn more effective crime strategies from each other, and time spent in prison may desensitize many to the threat of future imprisonment.”72 As one commentator put it, “After a certain point, as prison populations continue to grow, the benefit of incarceration declines and reverses, and you even see crime increase. That seems to me to be where we are now.”73

A rational approach to setting sentences would thus weigh the incapacitation benefit one gets while the person is incarcerated (plus the retributive benefit of seeing that person punished and any deterrence achieved from the sentence) against the increased risk that the person will commit more crimes when released because of the criminogenic effect of the longer prison term and the reentry difficulties it creates. Inevitably, that would mean shortening many sentences so that people are not locked away beyond the point at which they would age out of their crimes in any case.

A full consideration of the pros and cons would also take into account third-party effects from crime and from incarceration. The costs to third parties from criminal behavior are extensive, including physical injuries and death, pain and suffering, reduced quality of life, and direct monetary losses for health bills or the loss or damage to property, on top of emotional damage. Communities also suffer from crime in the form of lower property values and reduced economic and business development.74 Estimates place the total costs of crime in the United States at billions of dollars per year.75 If incarceration deters or prevents crimes, it would thus lower some of these costs. Harm to third parties is usually front and center in the minds of elected officials when they advocate for longer sentences.

But incarceration also brings costs to third parties, especially the families and loved ones of prisoners.76 The families of incarcerated individuals suffer great economic hardships from incarceration, ranging from lost wages from the incarcerated individual to the costs of prison visits and calls, which can be crushing for families already living on the edge of subsistence. The odds that a family will fall below the poverty line increases by 38% while a father is incarcerated.77 In more than two-thirds of cases, incarceration caused enough damage to a family’s financial stability that it had trouble meeting basic needs, with almost half the families struggling to afford basic food and housing.78 Married men who are incarcerated are three times more likely to get divorced than men who are not incarcerated—and the rate increases the greater the time served in prison.79 This is especially concerning for recidivism because recidivism rates are reduced by more than 50% for formerly incarcerated individuals who are married.80 In addition, incarceration leads to negative health impacts on a family member in about half of all cases, including problems such as post-traumatic stress disorder, depression, anxiety, and nightmares.81

Most people in prison are more than 100 miles from their homes, making visits difficult for loved ones. Children who have a parent incarcerated are an average of 100 miles from their fathers and 160 miles from their mothers.82 In some states, such as Arizona, an incarcerated person’s friends and family can be charged just to visit them.83 Video visitation is also costly. Securus Technologies, for example, provides video visitation in 2,600 correctional facilities at one dollar per minute, and 70% of their contracts mandate that the video visitation replace in-person visitation.84 In these facilities, family members thus need to pay for visits that were once free.85 The costs associated with the legal process, phone calls, and visitation often amount to a family’s household income for an entire year.86 Even if family members do not visit, they still often need to pay for the cost of the incarcerated family member’s room and board since 43 states now authorize these charges.87

The effects are particularly hard on children. More than 2.7 million children have at least one parent currently incarcerated, and more than 5 million children have had a parent incarcerated at some point in their childhood.88 Fifty-five percent of state prisoners have a child under the age of 18, and most of these children are much younger than 18, with 60% under the age of ten.89 Sixty-one percent of women in state prisons have minor children.90 One out of every 10 children in America has a parent under the supervision of the criminal justice system.91 The effect on children is even more pronounced among the African American community, where roughly 7% of children have a parent in prison and many more under some form of criminal justice supervision.92 These children are at greater risk of living in poverty,93 and many end up homeless because a parent is incarcerated.94 Nearly one-fifth of children who enter the child welfare system have an incarcerated parent.95 Children whose mothers are incarcerated are at high risk developmentally, psychologically, emotionally, and economically.96 Children with incarcerated parents have an increased risk of post-traumatic stress disorder and behavior problems, and they exhibit higher levels of physical aggression.97 These children also suffer academically, with grade point averages falling and the likelihood that a child will drop out of school rising after a parent is incarcerated.98 It is hardly surprising, given these difficulties, that the children of incarcerated parents are more likely to end up in prison themselves.99

Longer prison stays also have detrimental effects on communities. Incarceration disrupts family structures and removes a large proportion of adult males, a dynamic that leads children in those communities (even if their own parent is not incarcerated) to commit disproportionately more crimes.100 After individuals have served their sentences, they return to these same communities, so if these people have been made worse off from their time away, these communities bear the brunt of these effects. For instance, in Maryland, roughly 6 out of every 10 people released from prison go to Baltimore, and within the city, 30% of these people who were formerly incarcerated go to six smaller community areas.101 In Texas, 1 out of every 4 people released from prison returns to Houston, with 25% of those people going to just five of the city’s 185 zip codes.102 Between 2005 and 2009, there were 851 blocks in Chicago alone with more than $1 million per block being spent on incarceration for residents of those blocks, and 121 blocks with more than $1 million per block being spent for incarceration for nonviolent drug offenders alone.103 In New York City, 50% of the prison population comes from neighborhoods that are home to only 18% of the adult population.104 In Brooklyn, there were 35 blocks, each with an incarceration cost of more than $1 million, and one block cost more than $5 million.105 This clustered incarceration has “affected the ability of residential neighborhoods to perform their traditional social control function.”106 In addition, “incarceration may have spillover effects for entire demographic groups or communities,” because prospective employers often report avoiding job candidates from particular neighborhoods rather than looking at each individual candidate’s criminal history.107

When economists have studied the full range of costs and benefits associated with incarceration, they have concluded that the costs of incarceration and sentencing typically outweigh the benefits.108 Moreover, when they compare this strategy to others, such as increased spending on police or education, they find alternatives to be more cost-effective.109 Studies of drug courts also show they can be as effective at reducing recidivism and drug use and cost less than incarceration.110 Similar studies of low-risk offenders find that shorter terms of incarceration reduce crime more than longer terms, and sentences with no prison time are more effective at reducing crime than sentences of incarceration.111

None of this is to say that lower sentences are always better or that all courts should be problem-solving courts. But all too often, there are better options for promoting public safety than long sentences, and politicians and policy-makers just fail to consider them.

Thus we continue to see lawmakers approach criminal law matters with calls to intuition about the deterrent or incapacitative effect of long sentences without considering the downsides. For example, legislators consistently claim that mandatory minimums deter crime when there is empirical evidence to the contrary.112 Senator Chuck Grassley of Iowa, for example, has stated without any supporting evidence that “the absence of mandatory minimums sentences [for sexual assault and domestic violence] is causing serious problems in deterring these terrible acts.”113 Maine state senator Scott Cyrway sponsored a bill increasing mandatory minimums based on his opinion (again without supporting evidence) that “stiffening our current laws will help to deter those importing … drugs from entering our state.”114 Senator Ted Cruz of Texas proposed a law that would have undocumented immigrants face a minimum five-year sentence if they reentered the country after being deported if they were previously convicted of an aggravated felony or had illegally reentered the country previously on two occasions.115 Cruz lacked any evidence that this would deter individuals from reentering the United States, but there is an abundance of evidence of what a proposal like this would cost. According to an analysis by the U.S. Sentencing Commission, this measure would add a whopping 60,000 prisoners, or a 28% increase, over five years to the already overcrowded federal prisons and would cost $2 billion.116 As Molly Gill from Families Against Mandatory Minimums stated, “This bill won’t stop deported immigrants from reentering the country, but it will force American taxpayers to pay for half a decade’s worth of food, clothing, and housing for people we supposedly don’t want in the country at all.”117

The recent opioid epidemic in the United States is prompting a panic similar to the one that yielded the severe crack penalties in the 1980s. For example, Maine state representative Catherine Nadeau advocated a bill raising the maximum prison sentence from 5 to 10 years for importing heroin, saying “I believe we should provide additional tools to law enforcement to help them stop drug dealers.”118 Louisiana state representative Joseph Lopinto sponsored a bill requiring prison time even for first-time offenders because “people are being found dead with the needle still in their arm.”119 Indiana state representative Timothy Wesco urged legislation to make “manufacturing, financing or delivering any amount of heroin that causes the death of a user a Level 3 felony,” despite the fact that law enforcement officials questioned whether the legislation was needed.120

These calls for tough responses have no grounding in any empirical evidence that they will reduce heroin trafficking. Michael Botticelli, a former White House drug czar in the Obama administration, conceded that “we can’t arrest our way out of the problem, and we really need to focus our attention on proven public health strategies to make a significant difference.121 A Pew study of state and federal incarceration practices and health records found no statistically significant relationship between the rate at which states imprison drug offenders and drug use, drug overdose deaths, or drug arrests.122 The calls for longer sentences for drug dealers also fail to acknowledge that many of the people who would be targeted for tougher prosecutions are themselves the very people with addictions that the politicians claim to be wanting to help.123 The victims and the dealers are often one and the same.124 Peers are often scared to report overdoses to first responders for fear it could land them in prison.125

Anyone truly interested in public safety has to pay attention to the relevant empirical facts and not simply rely on gut instinct. But all too often, legislative judgments rest on nothing more than the notion that a longer sentence will cure everything, even when the evidence shows that longer sentences often make things worse.



The Role of Prosecutors

Legislative bodies are not the only source of irrational sentencing policies. Prosecutors have enormous power over sentencing policy in the United States. For starters, prosecutors are often key lobbyists for getting laws and guidelines with longer sentences passed. They often share the logic of legislators that the longer the sentence, the better. This was starkly illustrated by Lancaster County, Pennsylvania, district attorney Craig Stedman, who pushed for those selling heroin even one time to get a sentence of 1 year in state prison, and for repeat offenders to get 5 to 10 years because “I’m pissed off and we need to do something about it.”126 For elected prosecutors, that “something” is often long sentences, just as it is for legislators.

Because most prosecutors’ offices in the United States are locally funded at the county or district level, whereas most of the costs of imprisonment are borne by the state, prosecutors fail to internalize the costs of asking for long sentences or the trade-offs in using funds for those sentences as opposed to other criminal justice efforts. Prison is essentially a “correctional free lunch” for localities, unlike cheaper alternatives such as treatment and probation, which may not be subsidized by state governments.127 Prosecutors therefore have an incentive to push for long sentences because it scores them political points, costs them essentially nothing, and gives them leverage when they are bargaining with defendants over pleas and cooperation.

Prosecutors’ authority over sentencing goes beyond just getting laws passed. They also have control over sentencing through their discretion over charging, which means they can dictate the punishment or range of punishment that will apply in a case. They frequently threaten long sentences so that individuals will plead guilty or cooperate in making cases against other people—thus saving prosecutors the work of going to trial or spending time investigating and proving a case against someone else.128 For example, a New Orleans man faced a sentence of 20 years to life in prison if he opted for trial for allegedly stealing about $30 worth of candy bars because of his prior record of theft.129 That was because he turned down a plea deal of 4 years, prompting the district attorney’s office to file a so-called quad offender enhancement that would impose a 20-year mandatory minimum.130 Or take the case of Gary Costanza, who was one of three men charged with murder and could have received a life sentence but pleaded guilty to conspiracy and was sentenced to three years.131 As his lawyer explained, “The sole reason for the plea was that he couldn’t take a chance on the life sentence. It was almost like a coerced plea.”132 “Coercive plea bargaining tactics abound in state and federal criminal cases,” and drug defendants alone face sentences 11 years longer by going to trial than pleading guilty.133

When defendants do not accept plea agreements, they often face additional charges. Roy Lee Clay, a heroin dealer who turned down a plea deal for 10 years, ended up receiving a mandatory life sentence after a trial in which federal prosecutors invoked additional sentencing enhancements and won a conviction.134 When Mary Beth Looney, a woman with no prior convictions, refused a plea deal of 17 years for dealing methamphetamines and for gun possession, prosecutors added more charges against her so that she received a mandatory sentence of more than 45 years after she exercised her constitutional right to take her case to trial.135 Prosecutors offered Orville Wollard a plea offer of 5 years for firing a registered handgun into his living room wall to scare his daughter’s boyfriend, but when he refused the offer, they charged him with an offense that carried a 20-year-mandatory minimum.136

Individuals who cooperate with prosecutors can receive large sentencing concessions. Nearly one-fifth of federal criminal convictions were granted downward departures from the sentencing guidelines for providing substantial assistance.137 Half of all defendants who provided assistance got their sentence reduced by 50% or more.138 The average sentence reduction for robbery is nearly 4 years, and for drug trafficking, it is more than 5 years.139 The reductions are not necessarily tied to culpability. Only 1% of those convicted of immigration violations or drug possession received more lenient sentences for providing substantial assistance,140 whereas much more serious criminal conduct has yielded huge reductions. Andy Fastow, the former CFO of Enron served only 5 years after initially being charged with 78 counts of fraud for agreeing to testify as a government witness.141 Mafia hit man Salvatore “Sammy the Bull” Gravano received a 5-year sentence for 19 murders in exchange for informing against John Gotti and others in the mafia.142 In these cases, the sentence is based on the utility one provides to the government, which can often mean that the biggest fish get the best deals. “Defendants who are most in the know, and thus have the most ‘substantial assistance’ to offer, are often those who are most centrally involved in the conspiratorial crimes.”143

That is how you end up with cases like Andrew Jones’s. Jones was a street-level dealer with limited mental capacity who was sentenced to 30 years, while the kingpin in his operation, Lamond Sykes, received 23 years because Sykes was able to provide information on underlings.144 That is also how you get sentences like the one for Darlene Eckles, a first-time offender who was sentenced to 19 years and 7 months for involvement in her brother’s drug-trafficking business.145 Her brother, the ringleader of the operation, received 11 years and 8 months.146 Eckles had permitted her brother to live with her when he was released from prison, and against her wishes, he began operating a drug business out of her home. She occasionally collected and counted money for him,147 but despite this far less significant role in the operation, she received almost 8 years more than him because he testified against her and another sibling.

It may be that the benefits of successfully pursuing other cases make these steep sentencing concessions worth it as a matter of net public safety. But it is hard to argue that prosecutors are in the best position to make that evaluation. When they make those determinations, their own interests are front and center: how to make things easiest for them. What is less likely to be analyzed is how their cases fit within a grander scheme of criminal justice or long-term public safety goals.

When prosecutors lobby for or against sentencing legislation, that same concern is present: will professional self-interest come at the expense of the broader public interest? Although prosecutors typically claim to speak for the public interest, the fact is the public interest may conflict with their professional interests. They have formed influential professional organizations at all levels of government to advance their interests.148 For instance, Attorney General Holder concluded that reducing mandatory minimum sentences would promote public safety because it would help free up funds used on prison for other law enforcement needs, but the National Association of Assistant United States Attorneys (NAAUSA), disagreed.149 They submitted a letter opposing the reductions in mandatory minimum sentences, emphasizing that mandatory minimum sentences are an “indispensable tool” to “secure offender cooperation.”150 They explained that “the leverage, the hammer we have comes in those penalties.… It is the one and only tool we have on the other side.”151 The professional organization thus highlighted what made federal prosecutors’ jobs easier, while the attorney general sought to balance broader public policy goals. The AG and line prosecutors similarly disagreed about whether federal drug sentencing guidelines should be lowered, with the AG again emphasizing the need to free up limited resources for other public safety efforts and the line prosecutors arguing that longer sentences remained necessary.152

At the state level, too, elected prosecutors often oppose reductions in sentences because of how those reductions will affect their ability to do their jobs. The California District Attorneys Association Board of Directors voted to oppose Governor Jerry Brown’s sentencing reforms because they took away tools from their arsenal.153 Some prosecutors have admitted openly that they use drug charges and the long sentences that accompany them to incarcerate people they believe are dangerous for other reasons, even when they lack proof. John DeRosier, the district attorney of Calcasieu Parish, Louisiana, confessed that “we have people all the time that we know have been involved in robberies, rapes and murders. We haven’t been able to prove our cases, but we’re in court with them for second-offense possession of marijuana. What do you think we’re going to do?”154 One can reasonably ask why these prosecutors can be so sure these individuals are involved in violent offenses when they lack proof and why they should be trusted to go on their gut instincts that the individuals are guilty when we have an established process to protect defendants from someone’s hunch.

But with this kind of confidence in their own judgment and gut instincts, it is no wonder that prosecutors typically fight against reductions in sentences. They want to keep them for bargaining purposes and at the same time score tough-on-crime points with their local constituents. Local prosecutors are concerned with only their own local election and not necessary statewide policy. So even if a state could better spend the money it would otherwise use for prison to pay for public safety expenditures, like victim services or drug treatment, local prosecutors may oppose those efforts because they are not footing the bill for incarceration in state prison. Some prosecutors have openly advocated building even more prisons, despite any evidence it would reduce crime. Steven Cook, the NAAUSA president said, “Do I think it would be a good investment to build more [prisons]? Yeah, no question about it!”155 Honolulu’s prosecutor Keith Kaneshiro opposed sentencing reforms and instead said, “I have one solution to that problem that I’m going to recommend to the legislature, and I’d like your support. And that is to build a new prison here.”156 Of course, it is easy for prosecutors to say as much. They do not need to pay for prisons and long sentences out of their budgets, but they get the benefits of having those long sentences on the books because of the bargaining leverage it gives them and because they can appear tough to their constituents.

The result of having legislators and prosecutors push for severe sentences without rational reflection is, predictably, having irrational sentences imposed. While judges can sometimes act as a corrective against the excesses of legislators and prosecutors in individual cases (and they should be given the discretion to do so), the current reality is that they often lack the discretion to act as a check because a punishment is mandatory or a guideline range narrows their options. Even when judges have discretion, they are not well positioned to make sentencing policy writ large because each judge sees only the cases on his or her docket. So to the extent that broader policies are being made, the key actors are legislators and prosecutors, and they are pursuing sentences that neither achieve retributive justice nor maximize public safety. Sensible criminal justice reform in the United States must replace this outmoded and empirically groundless way of thinking about sentencing with an approach that considers the costs and the benefits of longer sentences. And that shift will require an institutional change away from the politicians and elected prosecutors who all too often are happy to get by on the baseless rhetoric and empty symbolism that they are doing something to address crime simply because they are lengthening sentences.
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COUNTERPRODUCTIVE CONFINEMENT


IN 1976, PAROLE BOARDS released 65% of the people who appeared before them. Two decades later, that figure plummeted to 24%.1 And that was in the states that continued to use parole boards; about half the states decided to abandon the model that dominated for most of the 20th century and gave a parole board broad authority to release individuals from prison before the end of their maximum prison term.2 What happened over the span of those two decades?

The demise of parole was part of a broader shift, beginning in the 1970s, “away from rehabilitation as a dominant philosophy and toward retribution or ‘just deserts.’ ”3 Prison terms became the tool by which society expressed its displeasure with someone. Prison also served—or at least was intended to serve—a utilitarian function. In addition to deterring future crimes, a term of confinement would incapacitate the person so that he or she could not commit additional crimes outside of the prison while incarcerated. But rehabilitation fell by the wayside as one of the motivating utilitarian purposes of punishment.

This was a landmark shift in penal philosophy. For most of America’s history, the stated purpose of incarcerating individuals was to reform them.4 That is why in most states, the agency responsible for its prisons is known as the department of corrections. Time in prison was supposed to “correct” whatever failings led to an individual’s criminal behavior. This was a departure from the early colonial model in which punishment was a blunt instrument and most felonies were punishable by death. Starting in the 19th century and carrying forward for most of the 20th century, “the belief no longer prevail[ed] that every offense in a like legal category calls for an identical punishment without regard to the past life and habits of a particular offender.”5 Instead, punishment became individualized, and judges typically sentenced defendants to a range, with the ultimate release date determined by a parole board or official based on the defendant’s rehabilitation.6 By the middle of the 20th century, every state and the federal government followed this model.7

Plenty of problems arose from this individualized approach. Because there was no appellate review of individual decisions or any kind of systematic oversight, this regime hardly amounted to a rational program for addressing crime control or rehabilitation. It produced large disparities based on which judge or probation officer happened to be assigned to a defendant’s case. Parole board members were often politicians or political appointees with no expertise or experience in assessing recidivism risks or rehabilitation.8 The rehabilitative programs offered were often lacking. A highly influential study of rehabilitative programs in prisons in 1974 concluded that they did little to lower recidivism rates.9 In the face of rising crime rates, these shortcomings led to dissatisfaction with this model and with the dominant idea that punishment was to serve rehabilitative purposes.

But in rejecting rehabilitation outright—instead of putting systemic checks in place or examining particular programs to see how they could be improved—jurisdictions overlooked a crucial fact, what Jeremy Travis, the former director of the National Institute of Justice and president of John Jay College of Criminal Justice, calls “the iron law of imprisonment: they all come back.”10 Just about every individual put in a jail or prison is ultimately released back into the community. A full 95% of people are ultimately released from jail and prison—roughly 600,000 annually—whereas less than 4% of incarcerated individuals receive a sentence of life without parole.11

As a matter of public safety, then, one would think policy-makers would carefully consider what interventions during confinement would make these individuals less likely to commit crimes when they return to their communities—or at the very least make sure that the time during which they are incarcerated does not make them more prone to commit crimes when they are inevitably released. Sadly, our political process and institutional setup is so dysfunctional that jurisdictions endorse a multitude of corrections policies that compromise public safety instead of improve it.


Jails and Pretrial Detention

More than 700,000 people—about one-third of the total number of people incarcerated each year—are housed in local jails.12 While some are there to serve out relatively short sentences after conviction, the bulk of the jail population is being held before trial, so there has been no determination that they are guilty or will ever need to be punished.13 These people are ostensibly being held either because they are seen as a flight risk before their trial or because they are deemed a risk to public safety.14 All too often, however, little attention is paid to what kinds of risks people actually pose. Instead, prosecutors and judges reflexively set bail amounts (the amount of money a defendant must pay to be released before trial) with little thought given to risk, and those people who cannot pay bail (regardless of risk) are the ones who get locked up.15 Wealth is a poor proxy for one’s risk to public safety, yet we see defendants accused of serious crimes like murder walk free if they can make bail, while those who cannot afford to post even a few hundred dollars languish in jail for minor offenses.16 Because the detention proceeding becomes just an unthinking request for various bail amounts, it takes only a couple of minutes.17

Aside from the enormous liberty costs to the person being detained, the excessive use of pretrial detention under this model creates public safety risks. Pretrial detention can mean the loss of jobs, housing, and custody of children for those already living on the margins.18 Facing these consequences, it is not surprising that those detained pretrial are more likely to plead guilty (regardless of their crime or actual guilt).19 Perhaps more surprising, however, is that pretrial detention also correlates with longer sentences and higher recidivism rates. Low-risk defendants who were detained for their entire pretrial period were 5.41 times more likely to be sentenced to jail and 3.76 times more likely to be sentenced to prison than similarly situated low-risk defendants who were released pending their trial.20 The numbers are similar for high-risk defendants: those who are detained before trial are three times more likely to be sentenced to a term of incarceration than those who were released.21 That increased likelihood of incarceration costs money that could be better spent elsewhere.

Even more alarming is that pretrial detention itself—regardless of the underlying crime and holding other factors constant—is criminogenic. A person detained pretrial is, all else being equal, more likely to commit crimes later on. A recent study found that incarcerating individuals before trial was associated with a 30% increase in felonies and a 20% increase in misdemeanors 18 months after their hearing.22 This is consistent with the findings of an earlier study that likewise found that, controlling for their overall risk score on a state assessment tool, offense type, and whether the offense was a felony or a misdemeanor, defendants who were detained for the entirety of their pretrial period were 1.3 times more likely to recidivate than those who were released.23

There is a better way than bail to balance pretrial flight risk or the risk that an individual released before trial might commit additional crimes with the risks and costs of pretrial detention itself. We can use aggregate data to create risk assessment tools that do a better job predicting flight and safety risk than a prosecutor’s or judge’s gut instinct in setting bail amounts.24 A risk instrument developed by the Laura and John Arnold Foundation looks to various elements of the current charged offense and an individual’s criminal history, including previous failures to appear, to determine risk.25 Unlike some other risk tools, which have been criticized for perpetuating racial and class bias by incorporating variables correlated with race and poverty, the Arnold risk tool does not consider race, sex, neighborhood, socioeconomic status, or level of education.26 It uses criminal history and age as the main predictors. While criminal history will itself incorporate certain biases because of the biased nature of policing and the concentrated police presence in particular areas, especially those with large percentages of minority residences, judges and prosecutors who do not use tools also look at criminal history. So the question is whether the tool does a better job of predicting based on that history using masses of aggregate data than the gut instincts of prosecutors or judges who are themselves likely to have biases. The Arnold tool has another virtue, which is that jurisdictions using this measure need not engage in additional interviews with a defendant or spend money on extra personnel or investigation, so it saves time and resources in addition to improving outcomes.27

If judges and prosecutors take seriously the data from a tool like the Arnold risk assessment, decisions can improve. The key is to have a tool that is fully transparent about its inputs and that eliminates those factors associated with bias, such as geography, employment history, and education. While using criminal history and age as predictors will not be free from bias, those facts will be part of any decision by a judge or prosecutor, so the tool’s value is in assessing their statistical relevance instead of just having judges and prosecutors make their best guesses about what they mean. Using a risk instrument like this will mean that judges and prosecutors will at least be fully informed based on data about risk, as opposed to whatever biases they may have—implicit or otherwise—being the exclusive guide. If prosecutors and judges are going to make these decisions pretrial based on their concern that a defendant will commit a violent crime if released—and we know that is what they do—then it is important to give them the best information we have to make that assessment.

Jurisdictions that have switched to this model have enjoyed great success. New Jersey began to use this risk tool in 2017, after the state voted in 2014 to amend the state constitution to largely eliminate cash bail.28 Under its previous bail regime, 75% of the state’s jail population consisted of people detained pretrial, and they stayed, on average, 10 months.29 Many of the people detained were only locked up because they were poor, with 40% unable to afford bail amounts of $2,500 or less.30 At the same time, some individuals charged with the most violent offenses walked free before trial because they were able to make their bail amounts. Six months after using the new risk tool, New Jersey’s pretrial detention rates dropped by 20%, and only 8 people during that time period were being held on bail.31 Meanwhile, crime rates remained steady or dropped slightly.32 Mecklenburg County, North Carolina, which includes Charlotte, has had similar positive results after adopting this model. It reduced its jail population by 20% when it switched to this risk assessment tool, and it did so with no effect on crime rates.33

Moreover, for those worried that this turns what should be an individualized decision into one based on general data and may therefore become dehumanizing or eventually lead to greater severity, it is important to emphasize that any risk assessment tool is just a guide. A judge can still consider individualized factors before deciding whether to rely exclusively on the risk tool itself, so the human element does not need to disappear. Indeed, if anything, the use of these tools might be too flexible, as judges in many jurisdictions ignore the risk tools they are given and continue to detain people even when the tool tells them to release them. In some jurisdictions, such as Cook County (which includes Chicago), judges’ failure to follow the risk tool’s recommendations undermined the tool’s effectiveness and created disparities, leading the chief judge there to replace judges who failed to comply with the tool with other judges who had greater training using a risk assessment process.34 In Kentucky, initial use of the tool led to increases in release rates coupled with improved public safety outcomes; the rate of those rearrested after being released pretrial declined 15% shortly after adoption of the risk tool.35 But unfortunately, over time, judges reverted to old habits and stopped relying on the tool to guide their decisions.36 These trends suggest that jurisdictions using these tools have to spend time training judges and prosecutors about their predictive value to achieve the positive results seen in places like New Jersey. The tool itself will not be a panacea, but coupled with training and a commitment to reduce jail populations, the use of risk assessment tools can reduce the unnecessary costs of pretrial detention.

Other jurisdictions are rethinking pretrial detention and bail in other ways. After a federal court in Texas ruled that Harris County violated the Constitution by detaining defendants for their inability to make bail, the district attorney announced a series of reforms, including “cite and release ‘for appropriate misdemeanor crimes.’ ”37 In June 2017, the Cook County State’s Attorney’s Office announced that prosecutors would begin to ask judges to release defendants charged with misdemeanors and low-level felonies without bail, as long as they do not have a criminal history or pose a clear risk to public safety.38 Chicago is also among the growing number of cities that have seen the emergence of community bail funds, which raise money to aid indigent defendants and advocate for broader bail reforms.39 New York City is home to two other examples of this type of fund, in the Bronx and Brooklyn.40 Other cities with bail funds include Boston, Minneapolis-St. Paul, Memphis, Nashville, New Haven, Philadelphia, Richmond, and Seattle. The Bronx and Brooklyn funds report appearance rates in excess of 95%, not to mention dramatic increases in the rates that cases are dismissed.41 Based on this success, the founder of the Bronx bail fund is set to start a nationwide bail fund to help 150,000 individuals obtain release pretrial.42

While these changes to pretrial detention are promising advances for saving resources and improving public safety, they are unfortunately still the exception. The majority of jurisdictions continue to rely on cash bail, and hundreds of thousands of individuals languish in jails even before they have had a trial, disrupting their lives and making them more likely to commit crimes later. These people are locked away because they are poor, not because they pose a risk of any kind. Jurisdictions are spending millions to keep them in jail, even though doing so diminishes rather than improves public safety.



Lack of Prison Programming and Treatment

Our flawed policies of incarceration are not limited to the pretrial period. We follow the same counterproductive course when it comes to incarceration after trial. When the rehabilitative ideal fell out of favor, it did so in part because of the view that prison was not successfully reforming prisoners. While some prison programs admittedly do not result in reduced recidivism or otherwise improve the ability of prisoners to successfully reenter society when they are released, that is not true of all programs. Research demonstrates the success of various programs and interventions in reducing recidivism rates. The Washington State Institute for Public Policy, which has tracked the costs and benefits of prison programming for juveniles and adults for decades, lists dozens of programming options found to generate a positive return on investment through reduced recidivism.43 Many cognitive-behavioral treatment programs have proved quite effective at lowering recidivism and producing benefits well in excess of their costs.44 A 2007 meta-analysis of 58 studies on cognitive-behavioral therapy programs found that such programs, on average, decreased participant recidivism by 25%, with the most successful of the programs decreasing recidivism by 50%.45

Reentry and vocational training programs are also effective. Consider, for instance, EMPLOY, a prisoner reentry employment program run by the Minnesota Department of Corrections, which has been shown to decrease recidivism and increase employment for program participants.46 The program, which participants begin within the final few months of their prison term and conclude one year after their release, reduced the likelihood of reincarceration for a new crime by 55% and increased the likelihood of securing employment within a year of release by 72%.47 Or take the case of the Prison Industry Enhancement Certification Program, a federal initiative that allows private industries to employ individuals in prison in realistic work environments and helps them acquire marketable skills, all while being paid prevailing local wages for that line of work. The program not only reduces recidivism but also helps incarcerated individuals accrue savings and pay off any money owed for victim compensation.48

Vocational training programs such as these are critical because individuals are more likely to commit new crimes if they remain unemployed upon release, and employment is hard to come by for formerly incarcerated people.49 One study of post-release employment outcomes among individuals in Indiana found that, of the more than 6,000 people tracked, roughly 94% remained unemployed nine months following their release, and 78% of these same individuals remained unemployed even five years later.50

Drug treatment programs have also been found to reduce both recidivism and relapse into drug abuse. A 2012 meta-analysis of 74 studies evaluating incarceration-based drug treatment programs over the past 30 years found that, on average, participants in a treatment program had a 15% to 17% reduced likelihood of both recidivism and relapse.51 And some incarceration-based treatment programs exceed those average results. Participants in the Forever Free Substance Abuse Treatment Program at the California Institution for Women in Frontera, for example, had a 20% reduced likelihood of recidivating compared to similarly situated nonparticipants, enjoyed a 16% increased likelihood of employment, were 26% less likely to have reported drug use in the year since their release, and had a greater likelihood of living independently and maintaining custody of their children.52

Unfortunately, prison programs are woefully underfunded and do not come close to meeting the needs of those who are incarcerated. Indeed, the percentage of individuals participating in vocational, educational, and drug treatment programs declined in the 1990s while incarceration rates were going through the roof, demonstrating that jurisdictions were investing in longer sentences but not the programming that would ultimately bring public safety benefits when these individuals were released.53 One study of prison programming in seven states found that less than 10% of the people who were incarcerated took part in educational, employment, or vocational programming.54

To be sure, many people in prison are participating in a work program, but the majority are performing jobs to support the functioning of the prison, such as food preparation or janitorial work, which impart few marketable skills and do not improve the person’s employment prospects upon release.55 The vocational training that works best to help individuals when they leave prison is in short supply. For example, UNICOR, the vocational program run by the Federal Bureau of Prisons which affords participants experience in carpentry, electronics, automotive repair, and other marketable trades, has a waiting list of 25,000 people and a meager 8% participation rate, despite the fact that participating in UNICOR reduces recidivism by 24%.56

Education offerings in prison similarly fall well short of reaching all the needs of those in prison. An estimated 40% of people in state and federal prisons have neither a high school diploma nor a GED, but many of these individuals need more than a GED-prep course, which tends to be the standard offering in facilities.57 More than 20% of state and federal prisoners and more than 30% of people in jail have at least one “cognitive disability” (examples of which include autism, learning disorders, attention deficit disorder, Down syndrome, and dementia), compared to just 5% of the general population.58 Few facilities offer any kind of educational programming tailored to the needs of these individuals. Prisons also rarely offer the kind of basic education that many of the people in prison need even when they do not have cognitive disabilities. A recent study of more than 200 individuals in a medium security prison in Alabama, for example, found that among the African American and Latino population in the prison, the average grade level for reading was sixth and third grade, respectively.59 Yet few facilities offer remedial education for individuals at this reading level. Most pre-GED courses are designed for those who are reading between a sixth- and eighth-grade-level equivalent.60

Despite the enormous need for educational programming among the incarcerated population, educational offerings are decreasing. While 41% of all people in state prison participated in some kind of educational programming in 1979, that number dropped to 22% by 1995.61 Participation in educational programs nationally declined from 45% in 1986 to roughly 27% in 2004.62 These decreasing participation rates are all the more jarring when one considers that the states and the federal government changed their stated policies to mandate more participation. In 1981, the Federal Bureau of Prisons instituted a mandatory literacy program that required people in prison who scored below a certain score on a standardized test to participate; by 2002, 44 states had implemented similar policies, many of which also offer incentives such as good-time credit or more favorable parole consideration.63 But these mandates were not coupled with resources for programming. Just the opposite, funding support has dramatically declined. For many years, prison education programs were funded, in part, by so-called Specter Funds, which were federal funds named after prison-reform advocate Senator Arlen Specter. In 2011, Congress failed to renew funding for Specter Funds and has not reallocated funds since.64 States, too, have lowered their financial support, reducing funding for prison education by an average of 6% between 2009 and 2012.65 Funding was reduced even more—between 10% and 20%—in states with larger prison populations.66 A report by the Bureau of Justice Statistics showed that, as a percentage of total state correctional expenditures, spending on education programs was lower in 2010 than in any previous year since 1982, the earliest year for which data was provided.67

Yet education is one of the best investments one can make in individuals who are incarcerated. A 2013 RAND Corporation study concluded that investment in educational programs for people in prison had a return on investment of over five to one.68 For those individuals in prison who are ready for higher education, the studies are similarly clear: participation in college-level courses and programs lowers recidivism rates.69

Political officials have ignored this track record of success, however, and instead have sought to cut off those in prison from access to education. In addition to cutting off Specter Funds, Congress eliminated the availability of Pell Grants for people who are incarcerated to use for college tuition.70 While Senator Pell argued that grants should be available for those in prison precisely because “the more education inmates receive while in prison, the less likely it is they will commit crimes on release,” opponents successfully argued that allowing people in prison to get the grants would “put convicts at the head of the line for college financial aid, crowding out law-abiding citizens.”71 This zero sum way of couching educational opportunities—that any programming for people in prison means less funding for those who never break the law in the first place—doomed these investments even though they bring an excellent return in terms of public safety.

If one were to ask instead whether investing in education for people in prison would save us money in the long run—thus freeing up those funds for education for those who do not break the law, not to mention keeping everyone safer—then it would be clear that it is a good investment that benefits society at large. That explains why the Obama administration launched a pilot program to restore access to Pell Grants to people in prison in an attempt to get around the federal legislation. Motivated in part by evidence that incarcerated individuals who participate in correctional education are 43% less likely to recidivate within three years of release than those who do not participate in any such programs, the administration announced the Second Chance Pell pilot program. The administration selected 67 colleges and universities to partner with more than 100 state and federal correctional institutions to allow 12,000 incarcerated individuals in the Second Chance Pell pilot program.72 But federal offerings cannot go beyond this pilot because the legislation eliminating Pell Grants remains in effect. And the pilot program itself remains vulnerable to unilateral discontinuation or contraction.

The story is the same with respect to drug treatment offerings as it is with respect to vocational and educational programs. Jurisdictions utterly fail to provide drug treatment programs to match the need for them. A large portion of the people in prison and jail have drug and alcohol problems. A full 69% of people who are incarcerated regularly use drugs.73 Of the 2.3 million people in U.S. prisons and jails, 1.5 million meet the DSM-IV medical criteria for substance abuse or addiction, while an additional 458,000 have a history of substance abuse, were under the influence of alcohol or drugs at the time of their crime, committed their crime to get money to buy drugs, or some combination. Collectively, this accounts for 85% of the U.S. prison population. Yet studies show that only 11% of the people in prison and jail are receiving substance abuse treatment.74 While a recent survey of correctional programs across the United States found that most provided some type of drug abuse treatment, the percentage of incarcerated people who have access to those services at any given time is low, usually less than 10%.75

Moreover, even if a correctional facility does provide treatment, the continuity of treatment post-incarceration, which is essential to recovery, is often lacking once the individual transitions from incarceration to community supervision. Failure to receive treatment after release increases the risk not only of relapse, but also of mortality from drug overdose.76 More than half the people with addiction histories relapse within a month of release from prison, a testament to the inadequacy of current treatment offerings.77 In the federal system, the Residential Drug Abuse Program (RDAP) allows people in federal prison to earn up to one year off their sentence.78 This program is highly successful at reducing recidivism, and yet there is a long waiting list for eligible individuals who want to participate.79 The lack of drug treatment is, as Jeremy Travis notes, a “particularly acute policy failure” because research shows that these programs reduce drug use and criminal conduct among participants.80

Treatment for mental health problems is also lacking. More than half of the people in prisons and jails suffer from a mental illness.81 Yet despite the high prevalence of mental illness among the incarcerated population, only one in three people in prison and one in six people in jail receive any form of mental health treatment.82 Treatment is lacking even for those with the most serious mental illnesses, such as schizophrenia and bipolar disorder, with 40% of those people going without help.83 Jurisdictions also fail to provide transitional services for people with serious mental illnesses who are released from prison. Recidivism rates dramatically improve when mental health and corrections professionals work together to provide plans and referrals for reentry for people with mental illnesses. In the state of Washington, for example, the Mentally Ill Offender Community Transition Program focuses on the reentry of people with mental illnesses, and those who participate in the program have a 19% recidivism rate for felony convictions, compared to 42% for the control group.84 But a National Institute of Corrections study found that less than half the corrections departments in their sample had partnerships with public health agencies to assist people with mental illnesses in obtaining treatment and services once they are released from prison.85

Prisons fail to provide other needed services as well. At the Bureau of Prisons, for instance, not all facilities offer the cognitive-behavioral approaches that have been shown to reduce recidivism.86 Corrections facilities also fail to offer sufficient victims’ services, even though almost 20% of all people incarcerated and more than 50% of women who are incarcerated were physically or sexually abused before they were imprisoned.87

Jurisdictions have also eliminated work-release programs and halfway houses that would place individuals serving their sentences in the community while under correctional custody. Studies have shown that individuals who participate in these so-called conditional release programs have lower recidivism rates than individuals who do not.88 But even when these programs yield more benefits on net than risk, our political climate does not tolerate risk, no matter what the countervailing benefits.

These programs pose the classic Willie Horton problem: if one individual in the program commits a violent crime, the clamor for the program’s abolition overwhelms the facts about its overall success rates. Indeed, the program in which Horton himself participated had a success rate greater than 99%, but it was shut down after Horton committed his crimes.89 And polls conducted after the Horton commercial aired showed that it had the greatest impact of any ad during the 1988 presidential campaign, further affirming for politicians the risk these programs hold for them.90

One can see this dynamic play out across a range of programs. New York had a temporary release program in the 1970s that was dismantled after a series of crimes by four people in the program who had escaped. Even though only 3.7% of the participants in the program absconded while the remainder successfully earned wages that helped their transition upon release, New York nonetheless dramatically curtailed the program.91 In 1994, Massachusetts suspended an otherwise successful work release program for people who were within 18 months of parole eligibility after one participant escaped and shot a police officer during a high-speed chase.92 In Illinois, then-governor Pat Quinn nearly lost his 2010 reelection campaign because his opponent criticized his administration’s policy of enabling “meritorious good time” credit, which allowed detained individuals early release, to begin accruing upon arrival as opposed to accruing after a 61-day waiting period, which was the prior policy. This minor adjustment, which reduced the average sentence in state prisons by 37 days, was blamed for the crimes—including one murder—of three individuals let out roughly 40 days early. As a result, the 61-day waiting period was not only reinstated, but lengthened, causing a rapid 3,000-person increase in Illinois’s already overcrowding prison system.93



Lack of Accountability

The tragic irony of our current approach of warehousing individuals without programming is that it is failing miserably as a matter of public safety. Within five years after their release from prison, more than 70% of people had new arrests or convictions, with most of the new offenses occurring within the first year of release.94 Yet consideration of this failure is lacking in political discussions. The public does not seem to connect the lack of programming with the high rates of reoffending by people who have served time. No one points a finger at the state when someone with a drug problem who receives no drug treatment in prison is released and goes on to commit another crime.

Our existing strategies are not questioned as a state failure the way we question the state’s role when individuals commit crimes while under state supervision in a furlough program or after an early release. In the latter situations, the public is angry not only at the individual who commits the crime, but also at the state for allowing the individual back into the community before the custodial sentence was up. When crimes occur under these circumstances, “their stories provide fuel to coalitions of politicians, law enforcement representatives, editorial writers, and other advocates for ‘get tough’ crime policies.”95 These are the types of cases that disproportionately drive policy irrespective of whether the program overall results in a net reduction in crime and improves public safety. So these programs disappear.

But if our decision-making were rational, we would subject other policies to the same scrutiny that we give programs that allow for “early” release. After all, individuals who are released after no programming or after serving their full, original sentence often go on to commit additional crimes, and it is worth knowing whether that happens because our current approach is deficient. We do not do that because, at a superficial level, the existing approach looks like the state took no affirmative action because the crimes happen when an individual is out of state custody. But of course the length of their sentence and the absence of any programming in prison are just as much state choices as are state furlough programs or decisions for early release. There is no difference in terms of the level of state involvement. In both cases, the state is making a choice about what to do in the name of public safety.

But the political process is not equipped to point out the similarities in those cases because it is not a process that is based on rational reflection. It is based on public emotions and the demands of powerful groups. The public is outraged when the media reports that someone commits a crime after being released early or while participating in a program. That is a story with emotional pull that grabs everyone’s attention. The media does not run stories about the 76.6% of offenders who recidivate after serving their full terms of confinement because the state failed to provide programming.96 Even if there were such stories, few members of the public would pay attention because the statistics would not exert an emotional pull on them, and there are no powerful lobbying forces clamoring for any of this to change.

No one is held accountable for the high rates of recidivism that our current system produces. Prison officials get paid the same and keep their jobs irrespective of the recidivism rates among the individuals they release. They do not have to make any effort to show that their interventions work to lower crime rates or reduce reoffending. It is entirely predictable, then, that prison workers would put their own interests ahead of the public’s. Thus, for example, when the federal Bureau of Prisons assesses individuals who are incarcerated, it focuses on the risk that they will engage in institutional misconduct. It does not assess them to determine their recidivism risk or their programming needs. That is why a recent bipartisan task force concluded that it should change its practices and adopt a validated risk / needs assessment tool that is designed to focus on recidivism: “The current approach, utilizing security level as a proxy for risk, may be sufficient for the daily management of prisons, but certainly is not the current state of practice for reentry preparation.”97 Corrections officers also often resist changes that they believe would make their jobs more difficult, even if it would be in the public interest. For example, even though the use of solitary confinement impedes an individual’s ability to reenter successfully upon release from prison, prison workers fight to keep its use because they believe it is necessary for their safety.

Corrections officials are not the only ones who are not being held accountable for these poor outcomes. Prosecutors are also not held responsible for high rates of reoffending. They are assessed by the short-term outcomes in cases. So they, too, fail to ask what happens to people once they are sent to prison and then after they are released.



Prison Conditions

This same lack of accountability helps explain other prison policies that have the effect of undermining public safety. Consider the physical location of prisons. Individuals are often locked away far from their homes—with more than 75% of people incarcerated more than 50 miles away from home and the average person 100 miles away.98 These distances make it difficult for family and friends to visit, particularly those who struggle to afford transportation to the facilities. One study found that fewer than half of all people imprisoned less than 50 miles away receive visits at least once a month, and the number declines as the distances increases, with only about one-quarter of the people incarcerated more than 100 miles away receiving monthly visits.99 In Florida, for example, the majority of people are never visited while they are in prison; 58% were never visited in the year prior to their release. Those who do receive visits are much less likely to recidivate when they are released. People incarcerated in state prisons in Florida who had visitors had a 30.7% lower incidence of recidivism than those who did not. Significantly, for each additional visit an individual received, the odds of recidivism declined by 3.8%.100

It is not just distance that matters for visits. It is up to each state whether it wants to impose restrictions on prison visits, and the states can consider any penological goal, not just the effect on public safety. Courts usually defer to prison administrators in making these determinations.101 The result is that many correctional facilities have limited visits as disciplinary measures or for other cost-saving or administrative reasons, such as preventing the transfer of contraband.102 Visitation policies in maximum-security prisons are often the most restrictive, even though the individuals housed there are likely the ones who need the most help and support for successful reentry. In North Carolina, for instance, prisoners in maximum security can have only one visit per week for two hours.103 In Oklahoma, maximum-security prisoners have up to four hours a week of visitation, while minimum-security prisons allow eight hours.104 While tightening visitation might aid the administration of the facility, it is a terrible policy if the goal is to reduce crime because maintaining connections with loved ones is critical for an individual’s successful reentry. Studies consistently show that visitation reduces and delays recidivism.105

Visits should be in-person to have the greatest benefit, but many states are now turning to video visits instead to save administrative costs. To be sure, virtual visitation programs are useful when an individual is incarcerated far from their loved ones or when in-person visitation may be dangerous. But video calls should not replace in-person visits in most cases because virtual visitation does not produce the same strong communal and familial ties that are demonstrated to change individuals’ behavior both in and out of prison. Video calls are often interrupted by technical difficulties, and prisoners do not have the same privacy and intimacy that in-person visits afford. Video visitation can also have negative effects on the prisoner’s loved ones. Seeing someone on a screen does not provide the same reassurance about his or her well-being as does an in-person visit.106 Despite these negative effects on reentry and ultimately public safety, some jail and prison administrators are nevertheless replacing in-person visits with video visits because it makes their jobs easier, even if the general public pays the price in terms of inferior reentry outcomes.

Facilities often adopt similarly counterproductive telephone policies. The rates for phone calls are often exorbitant because pay phone companies have a monopoly on calls to and from the facilities, and the fees are split between those companies and the prisons and jails.107 A 4-minute call costs as much as $56.108 Prisons and jails go along because they reap revenue from this setup, collectively making around $460 million per year in concession fees from the companies.109 The people incarcerated and their families bear a crushing burden as a result. A retired nurse who spent $100 per month just to talk to her grandson who was in prison in another state brought a civil rights challenge to this structure and pointed out how hard it was on families and the people in prison, many of whom are living in poverty. In 2015, the FCC implemented rate caps for interstate and intrastate prison calls, but in June 2017, the Court of Appeals for the District of Columbia Circuit struck down the intrastate caps as beyond the agency’s legal authority.110 Roughly 80% of prison phone calls are intrastate, so without FCC regulation, states would have to regulate the rates to keep costs down. But all too often that does not happen, and the result is that calls remain prohibitively expensive. It is not just those in prison and their loved ones who suffer. The public loses out as well because a valuable tool for reentry goes underutilized because the financial interests of the phone companies and the prisons cut against the public interest in getting better post-incarceration outcomes.

There is a similar tension—or at least a perceived tension—in the use of solitary confinement. Many prison administrators believe it is critical to be able to use it to maintain control of difficult individuals in their facilities and to keep their employees and other incarcerated individuals safe. Almost 20% of people in prisons and 18% of people in jails reported spending time in solitary, and the figures are even higher for individuals with a history of mental health problems.111 President Obama noted that “as many as 100,000 inmates in U.S. prisons are currently held in solitary confinement” and that “as many as 25,000 are in long-term solitary confinement, which involves months if not years with almost no human contact.”112 The effects of solitary confinement on individuals when they are released from prison are devastating. Solitary confinement can produce psychological consequences that outlast the period of confinement and increase the risk of violent recidivism.113

Even if separation is necessary to maintain order in some cases, the use of solitary confinement goes well beyond necessity. Many people are placed in solitary because of relatively minor disruptive behavior, such as talking back or failing to obey an order.114 Before a policy change, corrections officers sent people in South Carolina to solitary confinement for an average of 512 days for violating prison protocol by posting on social-media sites.115 In 2013, a person was sent to solitary for 37½ years for posting on Facebook 38 times.116 The conditions of separation also often go far beyond a safety rationale. There is no safety reason, for example, for rules that prevent individuals in solitary confinement from having pictures of their family members or newspapers.117 Nor is there a prison management reason for facilities to be designed such that individuals in isolation have no access to windows. One former warden of the nation’s only supermax facility, ADX Florence, admitted as much in an interview, noting, “This place is not designed for humanity.… When it’s 23 hours a day in a room with a slit of a window where you can’t even see the Rocky Mountains—let’s be candid here. It’s not designed for rehabilitation. Period. End of story.”118



Evaluating Incarceration and Prison Programming

A rational system should evaluate prisons based on whether they improve the outcomes for the people who serve time there. That is, prisons should be assessed on the basis of things like recidivism rates, post-release employment rates, and substance abuse desistance. If this type of evaluation were occurring, we would invest in better conditions and prison programs now to get the benefits of lower recidivism—and therefore lower incarceration costs—later. But who is going to demand this? Certainly not prison officials, who would much prefer the current system, which does not even ask whether they are doing a good job at lowering recidivism rates. Prosecutors and legislators pay no attention to these issues because the public does not blame recidivism on the failure to provide programming, but instead tends to view the problem as innate to the individuals committing the crimes. If the issue is personal responsibility, then there is no one to blame but the person committing the crime, and no one asks prisons and jails to do more. The result is that they do not—and public safety and welfare suffer as a result because the issue is not simply one of personal responsibility. We could be getting better outcomes with better programming, and our failure to do so is based on institutional pathologies, not sound practices.
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OBSOLETE OUTCOMES


THE DECLINE IN PAROLE and the skepticism about rehabilitation had another negative consequence for public safety aside from the lack of programming in prisons: we stopped reevaluating people and policies over time. We would achieve better public safety outcomes if punishment decisions were modified as new information becomes available. As we learn more about what works and does not work to deter crime or about the dangers of particular behaviors, we should be adjusting our responses accordingly. Similarly, if we learn more about the people who commit crimes, we should change approaches based on new information. Why mention something so obvious? This is, after all, the path to better decision-making in just about every area of life—adjusting to new information. But as with so many things in criminal law, this rational approach is often nowhere to be found. We continue on paths started long ago, even as facts and circumstances have changed.

This is true at the individual level and more generally. At the individual level, decisions about someone’s criminal sentence are made after conviction and are typically never revisited, even when the person is sentenced to decades in prison or when he or she is a youthful offender whose brain is not yet fully developed. This is not because people and circumstances do not change. The people who commit crimes often undergo dramatic changes—particularly as they mature or if they receive treatment for an underlying addiction or mental illness that prompted their criminal behavior.

Our knowledge about certain criminal behaviors and the effects of punishment on those behaviors also grows over time. For instance, there is a tendency to panic and overreact initially in response to a perceived crime wave or when a new illegal drug hits the market. But as more facts develop over time, it often becomes clear that a threat was exaggerated and thus the punishment attached to that threat also went too far.

The response to crack cocaine provides a perfect illustration. Punishments for crack were set sky-high initially when reports characterized the drug as far more dangerous than anything that came before it. When Congress was setting penalties for crack cocaine in the 1980s, it speedily adopted harsh mandatory minimum sentences for the drug. Speaker of the House Tip O’Neill, the legendary Massachusetts legislator, led the bidding war on crack, in large part because Len Bias, a University of Maryland star basketball player who had been drafted by the Boston Celtics, died from a drug overdose that was presumed to be from crack cocaine.1 Congress decided that the possession of a mere 5 grams of crack should yield a mandatory minimum sentence of 5 years. Possession of 50 grams of crack (an amount associated with trafficking) yielded a 10-year mandatory minimum. One would need 100 times those quantities to get the same sentence for powder cocaine. This is what came to be known as the 100-to-1 ratio between the two drugs. The differential treatment of the two drugs was based on sensationalized media stories and anecdotes that suggested crack was more addictive than powder and that it made people more prone to violence. Instead of researching the issue, Congress rushed to enact tougher crack laws. As one representative noted of the process: “We initially came out of committee with a 20-to-1 ratio. By the time we finished on the floor, it was 100-to-1. We didn’t really have an evidentiary basis for it.”2

Later it became clear that crack and powder are virtually indistinguishable, except in the way they are sold. The chemical effects of crack and powder cocaine are identical, crack is no more addictive than powder, and crack does not provoke more violent reactions in individuals who use it.3 In fact, Bias had overdosed on powder, not crack, cocaine. The harsher sentences for crack are all the more disturbing when one looks at the racial composition of those charged with crack offenses versus powder offenses. In 2013, 83% of those charged with crack trafficking offenses were black, but only 5.8% were white.4 By contrast, blacks made up only 31.5% of power cocaine trafficking offenders, while Hispanics made up 58% and whites made up 9.4%.5 It took Congress more than 24 years to acknowledge this reality, and even then, it reduced the disparity between the two drugs to an 18-to-1 ratio, not a 1-to-1 ratio.6 For decades, the response to crack remained the same, even in the face of new information and glaring racial disparities in the law’s effects. When changes were finally made to the crack / powder punishment regime, they were prospective only, leaving people sentenced under the prior framework to serve out their excessive sentences despite the fact we knew better.

The reason punishment decisions rarely get reassessed is largely political. Once a sentence is imposed on someone, that sentence is what the public expects that person to serve. There is ample research in cognitive psychology about the endowment effect.7 People react far worse when they lose something they once had than they do if they do not receive something in the first place, even if the item has the same value. In the context of punishment, the endowment effect helps explain why the public is so much angrier when someone who was released early goes on to commit a crime than it is over the consistently high recidivism rates that exist for people who serve their full sentences.

This dynamic accounts for the resistance to taking a second look at someone’s initial sentence. A second look is essentially giving up something that society thinks it owns—the longer sentence or term of supervision—so if something goes wrong, blame will quickly follow the decision-maker who made the call. This is why so many jurisdictions abolished parole and why even those that retain it have such low grant rates. It also accounts for the virtual disappearance of commutations and pardons by governors and the president. It likewise explains the reluctance of jurisdictions to release prisoners who are elderly or who develop serious illnesses. And it accounts for worries about giving anyone retroactive sentencing reductions, even if the law going forward will treat people differently. As Senator Ted Cruz explained his own unwillingness to go along with retroactive adjustments to federal drug laws, “Every one of us who votes to release violent criminals from prison prior to the expiration of their sentence can fully expect to be held accountable by our constituents.”8

California’s three-strikes law is a prime illustration of this phenomenon. When first introduced to the legislature in 1993, it did not make it out of the Assembly Public Safety Committee.9 Then came the murder of Polly Klaas by Richard Davis, who had been serving a 16-year sentence for kidnapping, assault, and burglary but was released 8 years early for good behavior.10 The high-profile killing led to passage of the three-strikes law within 4 months of the Klaas murder.11 In addition to increasing the sentences for individuals with a third offense, the bill set the maximum good-time credits a prisoner could receive at one-fifth of the imposed sentence.12

One can see a similar story line when jurisdictions reject parole. In Massachusetts, after a parolee killed a police officer, Governor Deval Patrick obtained resignations from the entire parole board, and he subsequently signed a truth-in-sentencing bill that curtailed parole and was named “Melissa’s Law” for another victim of a parolee.13 A similar process has been under way in Connecticut, where legislators began calling for an end to the state’s early release program for those who committed violent or sexual offenses after a woman was sexually assaulted by a man who had been released 7 months early.14 When Virginia abolished parole in 1994, the governor used a “cadre” of crime victims to testify in support of its abolition.15

Arkansas provides yet another illustration. The state limited parole availability in 2013 in the wake of the senseless murder of an 18-year-old by a man with a lengthy history of arrests and parole violations.16 As soon as the murder gained widespread publicity, state politicians began calling for “wholesale changes,” concluding that “we’ve known all along that parole doesn’t work.”17 The state’s board of corrections swiftly enacted sweeping changes aimed at tightening parole. One reform mandated parole revocation hearings for all parolees merely charged—not convicted—of any felony or violent or sex-related misdemeanor, “a policy possibly unique among states with parole.”18 Other reforms included harsher consequences, often including parole revocation, for technical violations like failure to report for meetings or hearings.19 Predictably, these changes to the state’s parole policies led to a 17.7% increase in the state’s prison population in just 1 year, the fastest increase among all 50 states and more than 7 times the national average.20 In 2015, Arkansas housed 70% more people in prison than it did in 2012, with the growth driven almost entirely by probation and parole violators.21 From 2012 to 2013, the number of parole violators sent back to prison increased approximately 135%.22 One-third of these violators were returned to prison for an average of 12 to 15 months for technical violations, which costs the state an estimated $20 million annually.23

Critically, the huge costs of these parole reforms have not been counterbalanced by public safety benefits. From 2004 to 2014, Arkansas’s neighboring states saw violent crime rate reductions averaging 14% over the same period that Arkansas’s violent crime rate decreased by only 4%.24 And whereas these neighboring states saw a slight decrease in their incarceration rates, Arkansas witnessed a large increase.25 So Arkansas’s neighbors were able to obtain greater public safety benefits while lowering their incarceration rates. Between 2012 and 2014, the years immediately before and after Arkansas’s hasty reforms, the prison population nationally grew only 0.2%, whereas in Arkansas, the population grew 22%, by far the largest increase of any state.26 These reforms carried a hefty price tag. Arkansas currently spends half a billion dollars on corrections annually, and without large-scale reforms (including undoing its parole restrictions), its prison population is projected to climb an additional 35% over the next decade, costing Arkansas $1.3 billion in additional spending.27 That is money that could be spent on more effective crime-fighting strategies. Given that Arkansas’s prison population was actually on the decline in the years immediately preceding the changes to the parole laws, it is no exaggeration to say that one crime and the populist fervor around it upended the state’s entire criminal justice system—and without tangible safety benefits.

One can understand the outrage when someone released earlier than expected goes on to commit a violent crime. With hindsight bias, one cannot help but ask how the decision was made and seek to prevent a similar outcome in the future. But all too often, the answer in these instances is a knee-jerk reaction to limit parole or to curtail a second look at anyone’s sentence without a careful analysis of the pros and cons or without considering whether other solutions might work better. General policies should not be based on single cases if those cases are outliers. If, in fact, most early release decisions do not result in individuals committing violence upon release and there are benefits to adjusting sentences over time, policies need to account for the overall pattern of cases, not exceptional outliers.

This is how we approach other public policy areas. We do not simply ban a therapeutic drug or vaccine if it causes a harmful reaction in one individual but brings benefits to most others. We do not close down all mines or eliminate an entire industry after one accident. Rather, we do a cost-benefit analysis to decide whether, on net, the activity or policy intervention is worth the risks it presents because the benefits are sufficiently great. With criminal law, however, this type of analysis almost never gets done. There is zero tolerance for any risk, even when the risk is outweighed by public safety benefits. The result is that sentences get set in stone even after it becomes clear they no longer make sense.

It is also critical to keep in mind that there is no evidence that extending the term of someone’s confinement stops them from committing crimes. On the contrary, as Chapter 2 explained, the length of time someone serves in prison has no effect on the probability that they will be rearrested.28 At most, “longer prison stays might only postpone, not prevent, the crimes returning prisoners commit.”29 So a real solution would seek to figure out why the crimes get committed at all—whenever they happen—and emphasize whatever rehabilitative programs might stop them. But because media reports paint the earlier release itself as the cause of the crime and fail to report on the overwhelming majority of people who do not commit any violent acts after an early release, the public lacks full information about policies that take a second look at someone’s sentence. The result has been a precipitous decline in second looks, whether through parole, good-time credits, compassionate release mechanisms, retroactive adjustments, or clemency.

The decline in these mechanisms makes sense politically, but it is irrational as a matter of public safety and the wise allocation of resources. As one commentator has noted, “The reason why second look mechanisms are so important is because we can expect, we should expect, first looks to be dysfunctionally harsh.”30 But the politics have overshadowed rationality, making second looks nonexistent or anemic across a range of forms.


Parole / Good Time

Parole emerged on the scene in the 1900s and became a staple of criminal justice policy across America until the 1970s, when tough-on-crime politics sprouted a “truth-in-sentencing” movement to abolish or dramatically curtail parole.31 Sixteen states and the federal system completely eliminated discretionary parole, and a number of additional states ended its use for certain violent offenders.32 In 1992, there were 12,453 people serving life sentences without parole; by 2016, there were 53,290.33 In states that retained some form of parole, its use fell dramatically. Whereas roughly 70% of prison releases were a result of discretionary parole in the late 1970s, that number plummeted to 29% by 1997.34 In 2011, discretionary parole releases accounted for only 26% of all releases nationwide, a sharp decline from its past.35 In Massachusetts, for example, the parole grant rate for state sentences dropped from 69.9% in 1990 to 40.5% in 2000.36 By 2011, Massachusetts’s grant rate plummeted still further to 26%.37

Parole grant rates vary significantly by state and by crime, and for some crimes, parole has become almost nonexistent, no matter how much the person committing the crime may change over time. In New York, for example, in a 6-month interval in 2014, the grant rates for persons serving time for drug and property crimes were 16.2% and 21.7%, respectively. The rate for people incarcerated for violent felonies was even lower, with only 3.5% of those eligible granted parole.38 Oklahoma’s parole grant rates tell a similar story. In 2015, the state Pardon and Parole Board recommended parole to a total of 28 people serving sentences for violent offenses, and the governor agreed to parole for only 6 of those 28. To put that number in context, Oklahoma could find only 6 people deserving of parole who had committed a violent offense even though it had the second highest incarceration rate of all 50 states in 2014.39

Other states have restricted parole by increasing the amount of time a person has to wait before getting a parole hearing. In Georgia, for example, individuals convicted of violent felonies used to be eligible for parole after serving 7 years of their sentence, but today they must serve 30 years before they become eligible for parole. In 1993, Missouri changed the first possible date for a parole hearing from 13 years after sentencing to 23 years.40

It is not just the rates of parole that have changed, but the mind-set has as well. Parole boards were initially supposed to be comprised of experts who would “evaluate an individual’s rehabilitation and … determine whether they could be released.”41 But boards have become political bodies made up largely of people with law enforcement backgrounds.42 The nature of parole officers—those who supervise people released on parole—has also changed. While parole officers previously received training as social workers to help people reenter society and address their various needs while out on parole, today most parole officials are more likely to be trained as law enforcement officers.43 Parole thus went from a field that emphasized rehabilitation and reentry to one focused on catching violations and policing behavior, with predictably poor results.44 A study that examined the relationship between a parole officer’s practice orientation and recidivism found that high-risk offenders who were assigned officers with a law enforcement orientation received more technical violations and had higher rates of recidivism than those assigned to officers with a social work orientation.45

In addition, one consequence of the decline in discretionary parole is that many states now have people serving out their entire sentences instead of being released earlier with a period of supervised release to follow. From 1990 to 2012, there has been a 119% increase in individuals serving their entire term without supervised release.46 But shorter terms with supervision (though with far fewer conditions of supervision than are currently employed, because jurisdictions tend to place too many conditions on people that end up being counterproductive) are more effective than maxing out sentences without supervision, both in terms of reducing recidivism and minimizing overall corrections costs.

Good time—the policy of allowing individuals to earn modest time off their sentences if they behave in prison or participate in programming—has also undergone a shift.47 The truth-in-sentencing movement had a major impact on the amount of good-time credit an individual in prison could accrue.48 Some states eliminated good-time credits entirely; others still use them but reduced the credits available. In 1998, for example, Michigan enacted truth-in-sentencing laws and eliminated good-time credits. It introduced “disciplinary time,” which is a system where individuals in prison are given more time for misbehaving. Additional time is not actually added to a sentence but is instead given to the parole board as a factor to consider when determining parole.49 Other states have followed the federal system and put a cap on the number of good-time credits an individual can earn.50

Even when jurisdictions consider allowing individuals to earn time off their sentences by participating in prison programming, they often place limits on eligibility.51 For example, Congress was considering legislation that would allow people in federal prison to earn up to 10 days off their sentences if they participated in 30 days of individualized programming to reduce their risks of reoffending if they were categorized as a low-risk reoffender, and up to 5 days off if they were categorized as a medium- / high-risk reoffender.52 But the proposed legislation suffers from the usual problems of criminal law in this area. It specifically exempts those most in need of the programming, namely those in higher risk categories.53 The states provide similar examples. In Louisiana and Maine, individuals who commit serious violent crimes or sex offenses are ineligible to earn good-time credits.54

Some states have begun to reverse this trend, recognizing that it is in the interest of public safety to encourage individuals in prison to participate in rehabilitative programming and that these reductions save money. Wisconsin, California, Colorado, and Mississippi, for example, have all expanded the number of days off a sentence an individual can accumulate through earned time credits.55 But in general, states have been unwilling to expand the number of days off a sentence an individual can obtain through programming, particularly if the individual is serving a sentence for a crime that involved violence. As a bipartisan task force recently noted, this policy gets it backward because “it is all the more important for higher-risk individuals to be incentivized to participate in intensive programming, as they are in the greatest need and pose the gravest threat to public safety if they are not rehabilitated before release.”56

Parole and good time reflect the idea that people change over time—because they get older, because they participate in treatment or other programming, because they show good behavior in prison, because they undergo personal or religious transformations. The longer the amount of time, the more likely it is that people will change. Research shows that the peak age for offending is between 15 and 19 and that, as an individual enters his or her twenties, the likelihood of participating in criminal activity declines.57 Between 2005 and 2010, for example, 31.6% of people who had been released from federal prison into community supervision returned to prison. By comparison, for those aged 50 years or older, 14.7% returned to prison.58 Because most people age out of crime, the bipartisan, blue-ribbon Colson Task Force urged Congress to establish a second-look provision that would allow anyone who has served more than 15 years to seek a new sentence before a judge.59 The American Law Institute’s Sentencing Project has likewise recommended a second-look policy for prisoners who have served 15 years. The institute adopted this policy because of a view that, as societal conceptions of crime and appropriate punishment change over time, sentences should be modified to reflect these changes.60 Bipartisan experts recognize the benefits of these second looks, but recommendations like these are difficult to get passed in a political climate where the fear of any one individual committing a crime after early release is seen to threaten a political career.



Clemency

Clemency, like parole, represents another valuable mechanism for taking a second look at sentences. As Alexander Hamilton explained, clemency is critical because “the criminal code of every country partakes so much of necessary severity that without an easy access to exceptions in favor of unfortunate guilt, justice would wear a countenance too sanguinary and cruel.”61 One of the participants in the debate over the ratification of the Constitution, James Iredell, similarly noted that clemency was vital for checking overbroad criminal laws because “it is impossible for any general law to foresee and provide for all possible cases that may arise.”62 The Framers deemed the clemency power so fundamental that it was placed alongside the commander-in-chief powers of the president in Article II of the Constitution.63 The majority of state constitutions likewise contain provisions that give governors clemency power.64

Before the advent of parole in the 1900s, clemency was the most commonly used mechanism for correcting and mitigating sentences.65 Governors and presidents granted pardons and sentencing commutations frequently and routinely, recognizing that initial sentencing decisions were often mistaken and that people and circumstances change over time.66 When clemency rates fell in the 1900s, it was because parole became its substitute, not because policy-makers changed their views on the need for a second-look mechanism to correct initial sentencing judgments.67 Many states vest parole and clemency power in one institution, such as a state board of pardons and parole, thus demonstrating how the two are viewed interchangeably by many state legislatures.

When parole fell victim to tough-on-crime politics in the 1970s, one might have expected clemency to return to the forefront as the key mechanism for sentence correction.68 After all, there would still be people who had rehabilitated and changed, some sentences that had proved to be too severe, and improved knowledge would show earlier sentencing policies to be misguided—all calling for a second-look mechanism to lower sentences.

To take just one example of the need for clemency to reemerge, consider that when parole was abolished in the federal system, individuals given a life sentence would die in prison without clemency, no matter how much they may have changed over decades or how much society’s views of certain laws may have evolved. Many individuals serving life sentences in federal prison received those sentences simply because they trafficked certain quantities of drugs, even if their own role in a distribution ring was minor and they were not a leader or manager. In fact, drug trafficking is the most common offense for which a life sentence was imposed in the federal system.69 Because of mandatory minimum drug laws, judges would have had no discretion to give a lesser sentence in these cases, no matter how sympathetic the individual or the facts. As Judge Roger Vinson stated in one such case that required him to impose a life sentence: “The sentence … far exceeds whatever punishment would be appropriate.… Unfortunately it’s my duty to impose a sentence. If I had any discretion at all, I would not impose a life sentence.”70

Most people have changed their views on drug policy since the height of the drug war in the 1990s when many of these sentences were handed down. Marijuana is now legal for medical use in more than half the states, and seven states and the District of Columbia have legalized marijuana for recreational use.71 There have been significant changes at the federal level, too, in drug policy, including reductions of almost 20% in guideline ranges for federal drug offenses.72 But thousands of individuals are serving sentences handed down at the height of the drug war, when the outlook on drug sentencing was very different.

While individuals serving life sentences without parole might provide the starkest example of the need for clemency, individuals serving other lengthy sentences also merit a second look. Without parole, there may be no way other than clemency to correct unjust mandatory-minimum or other sentences.

But clemency has not filled the gap left by the elimination of parole because clemency has been a victim of the same political forces.73 No president or governor has wanted to take the risk that an individual who received a commutation from him or her would go on to commit a highly publicized crime because any single incident could destroy their prospects for reelection.74

A case in point comes from former Arkansas governor Mike Huckabee. In 2000, Huckabee granted clemency to Maurice Clemmons, who had received a sentence of 108 years for robberies and burglaries committed when he was 16 years old.75 This was an outlier sentence for someone of that age to receive for those crimes, so Huckabee agreed with the recommendation of the board that had reviewed Clemmons’s case that the sentence should be reduced. Clemmons had already served 11 years at that point, and Huckabee reduced Clemmons’s sentence to 47 years, which made him eligible for parole, which a parole board later granted. Nine years later, Clemmons killed four police officers in Washington, and Huckabee was attacked for his clemency decision.76 Several commentators saw Clemmons as Huckabee’s own version of Michael Dukakis’s Willie Horton—with the same negative effects on Huckabee’s prospects for the presidency.77

Just as the discussion of the Horton furlough lacked all nuance, with no one mentioning the 99% overall success rate of the furlough program, so did the discussion of Clemmons. The media paid little attention to the fact that an independent board made the parole decision, not Huckabee, or that hundreds of other individuals who received commutations from Huckabee never committed another crime.78 Nor did they focus on whether it was reasonable to adjust a sentence of 108 years given to a 16-year-old after 11 years had passed and when more information about the person became known. Huckabee could not have predicted that Clemmons would go on to commit more crimes, and to criticize his decision to give him a lesser sentence is essentially to say that no individual should get a second look, no matter how young they were when they committed their crime or how much they changed over time.

Governors and presidents in recent decades know this is how their decisions will be judged, and their clemency numbers reflect this fear. At the federal level, President Truman granted more than 2,000 pardons and commutations, and President Nixon was still above 900 grants of clemency. But Presidents Reagan and Clinton granted fewer than 400 petitions for pardons and commutations during their terms in office.79 The clemency grant rate plummeted from 35.7% with President Nixon to 1.8% for George W. Bush.80 Governors have been similarly stingy with their clemency powers.81

Even President Obama, who expressly sought to reinvigorate the clemency power, nevertheless had a modest grant rate overall. His final clemency grant rate was 5%, which was comparable to the more recent presidencies of George H. W. Bush (5%) and Clinton (6%), higher than the rate for George W. Bush (2%), but far lower than Presidents Nixon (36%), Ford (27%), and Carter (21%).82 Even more telling, he had a record number of denials—including leaving behind more than 2,500 people who met his stated criteria for clemency.83 And these were criteria that were narrowly tailored from the outset. His initiative only granted commutations to those convicted of drug trafficking; individuals guilty of other nonviolent offenses were not part of the initiative.84 He also excluded anyone with violence or significant criminal history. Most fundamentally, he required individuals to show that they would likely receive a different sentence today because of a change in the law—so he would not grant clemency to anyone who received an unjust sentence if existing law would also permit the sentence.

In this era of mandatory minimums and overbroad laws, the need for a second look is all the more important even when there have not been changes in the law. But the same pathological process that gives us those laws has taken away the checks that should be exercised on their application. And that was true even when a self-proclaimed criminal justice reformer like President Obama was in the White House.



Compassionate Release

We see a reluctance to take a second look at sentences even in the cases of elderly individuals or those with serious illnesses. Most jurisdictions in the country now have some provision in their legal codes to allow people in prison to be released early for age- and / or health-related reasons as long as they are not a danger to public safety.85 These provisions—sometimes referred to as medical parole, geriatric release, or compassionate release—make ample sense as a matter of public safety because this is a population with a low risk of recidivism. A study of individuals released from federal prison who were age 50 to 54 upon release between fiscal years 2006 and 2010 found they had a rearrest rate of only 19%, and those age 70 and older had a 0% recidivism rate.86 The individuals released pursuant to the Bureau of Prisons (BOP) compassionate release program during the five-year period from 2006 to 2011 had a recidivism rate of only 3.5%.87 Even in the rare circumstances when these individuals do commit a new crime, it tends not to be a violent one. The most common crime for which these individuals were rearrested was a drug offense.88 This is not a group of people that pose public safety threats.

Moreover, releasing these individuals saves enormous amounts of money that can be used for other public safety initiatives. Elderly individuals and those with serious health ailments are the most expensive group of people to incarcerate because of their increased medical needs.89 Costs for medical care have exploded, with medical care expenses at the federal level alone reaching $1.1 billion in fiscal year 2014, a 30% increase from the costs five years earlier.90 It costs on average 8% more to incarcerate someone 50 years or older than a younger person. In fiscal year 2013, a full 19% of the BOP budget was spent on incarcerating aging individuals, and medical expenses ate up 17% of the BOP’s budget.91 North Carolina spent four times as much money on people age 50 and older as it did on younger individuals in prison.92

Dollar figures alone do not tell the whole story. These older individuals put excess burdens on the staff, and there are simply not enough individuals working for correctional facilities to care for the aging and infirm individuals who are incarcerated or to take them to outside doctors for care. The Department of Justice Inspector General found that, at the federal level, the average wait time to be seen by outside cardiology, neurosurgery, pulmonology, and urology specialists was 114 days. If the visit was for a routine or additional appointment, this time increased to 256 days. Prisons also often lack programming or activities that are accessible to aging and physically ill individuals. And they lack the necessary number of social workers to handle their unique needs both while they are incarcerated and upon release. The BOP, for example, has only 36 social workers for their entire prison population of more than 200,000 people. Aging and infirm individuals are thus particularly ill-suited to spend time in prison facilities. It makes ample sense as a matter of public safety and cost savings to release them.93

Yet compassionate release programs are rarely used.94 For example, in a seven-year period from 2001 to 2008, Colorado released only three prisoners under its compassionate release policies out of an average prison population during those years of 19,883.95 Virginia released only four individuals under its geriatric release program during the 6-year period from 2001 to 2007.96 As of 2012, Oregon had never released more than two people per year under its compassionate release guidelines.97 With an incarcerated population well over 200,000 in its custody, the BOP released an average of 24 people each year under its compassionate release program between 2006 and 2011.98

This is not because prisons lack applicants who are elderly or in poor physical health such that they pose no threat to public safety. The prison population in the United States is increasingly older. For example, the percentage of individuals over 50 years old in Oklahoma rose from 6.46% in 1994 to 14.3% in 2008.99 Prisoners aged 50 and over are the fastest growing segment of the federal prisoner population, increasing by 25% from 2009 to 2014.100 And many individuals in prison die from illness while incarcerated. More than 88% of state prisoner deaths in 2013 were caused by illness.101 In the federal system, 400 prisoners died in 2013 alone.102

The reasons these programs lie dormant are largely political and institutional. Jurisdictions often restrict the eligibility criteria so that certain groups of people are categorically barred, such as individuals serving life sentences or those convicted of sex offenses, violent offenses, drug offenses, or certain classes of felonies.103 Jurisdictions also sometimes impose minimum time served requirements.104 These categorical bans often sweep far too broadly, particularly when the compassionate release provisions themselves require an individualized public safety determination. When jurisdictions do conduct individualized determinations, they are often unwilling to release individuals no matter how infirm they are if the decision-makers believe the individual’s criminal history or offense of conviction is too serious. This does not necessarily mean the individual committed a violent offense. Federal prison officials, for instance, often refuse to grant compassionate release to individuals with white-collar convictions or nonviolent drug charges.105

Jurisdictions also put up numerous bureaucratic hurdles to obtaining release that often result in individuals dying from their illnesses before obtaining the necessary approvals. And many states lack a timeline for review to be completed, which means that terminally ill individuals sadly often die before their requests are processed. The federal system is a case in point. An individual seeking compassionate release must first get approval from the warden, and the application must include detailed information to support the claim (including any necessary medical information), as well as the individual’s plans upon release, including information about where he or she will reside and how he or she will be supported financially.106 If there are medical needs, the individual must also document how those needs will be met upon release. The BOP has also insisted that those seeking release because of a terminal illness must show that they have a life expectancy of one year or less, even though most medical professionals will not make such a prediction.107 After all of this information is filed, the warden must approve the request for it to go to the next layer of review, which takes place in the Office of the General Counsel at the BOP’s Central Office.108 The BOP’s medical director will weigh in if the claim is based on a medical need, and an assistant director of the Correctional Programs Division will assess nonmedical claims. The BOP director then makes the final decision.109 While an individual seeking compassionate release can appeal a warden’s decision to deny the request, he or she cannot seek review of the BOP director’s denial.110 The Office of the Inspector General for the Department of Justice found that an individual seeking compassionate release waits up to 160 days for the entire process with appeals to be completed, and even those applications that were approved took roughly 4 months to process.111 It is hardly surprising that 11 individuals died in 2015 while their requests were being processed.112

The stories are heartbreaking. Consider the case of a federal prisoner who was sentenced to 25 years in prison for crimes related to his operation of an asbestos abatement company. He had already served 12 years when his wife unexpectedly passed away, leaving his three minor children without a parent or family member to care for them. Their 15-year-old son had special needs because he was born with multiple congenital and medical issues. While both his parents were specially trained to care for him, none of the neighbors who offered to take in the children could do so, ultimately leading to the son being placed in foster care and separated from his siblings. Pursuant to federal early release provisions, the lack of a family caregiver qualifies as an extraordinary circumstance for early release, but a year after seeking release, the father still had not heard about the status of his request.113

Then there is the case of James Bower. He was 11 years into a 30-year sentence for drug distribution when he was diagnosed with prostate cancer and anticipated he only had 6 months to live. Bower’s request for compassionate release was denied because officials believed he could still engage in criminal activity with prostate cancer. Bower died behind bars while his subsequent appeal was pending.114

Or take the case of Victoria Blain (a pseudonym), who was sentenced to 75 months for drug-related conspiracy charges, leaving behind two children under the age of two. When the children’s father was diagnosed with inoperable pancreatic cancer, Blain requested compassionate release so that she could care for the children. The request was denied, as was the administrative appeal. The regional office concurred, explaining that they found no “compelling reasons to support a reduction [in sentence].” While Blain awaited response from the Central Office of BOP, her husband passed away, leaving the kids with strangers who began to isolate the kids from their mother. Nine months after the death of her husband, Blain got a final answer: request denied.115

Risk aversion, coupled with bureaucratic complexity, keeps people like these in prison when it no longer makes sense as a matter of public safety—or basic human decency—for them to be there.
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COLLATERAL CALAMITIES


IF THE OVERRIDING GOAL OF criminal punishment is public safety, it is critical that individuals successfully reintegrate into society after their terms of imprisonment are over. That is, after all, the endgame: we are locking people away not only to incapacitate them from committing crimes during their terms of confinement but also to motivate them to live law-abiding lives when they are released. And all but a tiny percentage of the people in prison come out and return to their communities, so it is in the public’s interest to get them as ready as possible to succeed when they do. Sadly, though, we are failing miserably in this goal, with 7 out of 10 people rearrested or convicted within 5 years of their release from prison, and most of the offenses occurring within the first year that people step out of prison.1

One reason for this dismal outcome is the many obstacles we have imposed to successful reentry. Perversely, instead of seeking to help people coming out of prison find housing, employment, and educational opportunities so that they can avoid returning to crime, we have seemingly gone out of our way as a society to set them up to fail by cutting them off from access to a variety of critical public resources, including public housing, drivers’ licenses, student loans, and access to employment. These bars—known as collateral consequences of conviction—may satiate populist desires for revenge against those who commit crimes (or, as Chapter 1 explains, those whom the public believes are committing crimes). But they make no sense if the goal is to prevent crime and improve public safety.

There was a point at which jurisdictions recognized as much. During the 1960s and 1970s, a number of states reformed their laws on the collateral consequences of a conviction because of concerns that those laws impeded the ability of individuals to successfully reintegrate after being released from prison.2 A 1986 report that reviewed all state laws on the consequences of convictions concluded that “states generally are becoming less restrictive of depriving civil rights of offenders.”3

But that report was issued just as the states were about to binge on collateral sanctions as part of the populist push to symbolically get tough on crime, while actually undermining public safety. Thus, a decade after that 1986 report, a follow-up report documented increases in the number of jurisdictions denying individuals a panoply of rights once they were convicted of a felony.4 Current counts place the number of collateral consequences of convictions at more than 45,000.5 The recent bipartisan push for reforming criminal justice restrictions has prompted some rollbacks in the last few years, but “dozens of new legal and regulatory restrictions were enacted for every new relief measure,” leaving individuals released from prison in the same awful bind of being set up to fail.6

The federal government has led this ill-fated charge, with Congress imposing several critical bans on individuals who have been convicted of certain felonies, particularly drug offenses.

Some of the most counterproductive restrictions relate to public housing, which is an essential resource for many people who have been incarcerated. Almost a quarter of the people in prison previously lived in public or subsidized housing before they were incarcerated.7 Roughly 10–15% of those released from prison are homeless, with metropolitan areas showing much higher rates.8 If one also includes among the homeless those forced to live in temporary, overcrowded, or uninhabitable housing, more than one-third of people released from prison are homeless 6 months after their incarceration.9

Instead of seeking ways to find housing for this vulnerable population to decrease their incentives to commit crime, Congress went out of its way to make things worse. It dramatically reduced the ability of these people to return to public housing with the passage of a series of laws in the late 1990s. Congress promulgated laws that allowed public housing authorities to refuse public housing to anyone engaged in “any drug-related or violent criminal activity or other criminal activity which would adversely affect the health, safety, or right to peaceful enjoyment of the premises.”10 Congress further authorized public housing authorities to evict entire households if any one person living there was using drugs, whether or not the other members of the household knew, or should have known, about the person’s drug activity.11 The person suspected of the drug offense did not even need to be convicted or arrested for the housing authority to be able to evict the household, nor did the drug use or sale need to occur in public housing.12 Take, for instance, the case of 75-year-old Herman Walker, who was evicted from his senior public housing facility because his live-in caretaker allegedly possessed cocaine inside Mr. Walker’s apartment. There was no evidence or allegation that Mr. Walker knew about the possession, but it did not matter. This elderly man was thrown out of his apartment under the policy of the Oakland Housing Authority.13 Or consider what happened to Shelly Anderson, a single mother of three living in subsidized housing in Virginia. She was evicted from her home after her children’s father and her mother were arrested for drug use. Neither lived in Ms. Anderson’s home, but they babysat her children there while she received dialysis treatment, and that was sufficient for her eviction.14 A New Orleans woman likewise lost her apartment when she hosted her daughter’s casual acquaintance and her apartment became, in her absence, the site of a drug exchange with a confidential informant.15

While these laws give discretion to local housing authorities to implement, the federal government has encouraged them to use these powers of eviction broadly. President Bill Clinton went so far as to tell housing authorities in his State of the Union speech in 1996 that they should adopt a “one strike and you’re out” policy with respect to drug dealers.16 In the wake of the speech, the Department of Housing and Urban Development provided financial incentives to the 3,400 public housing authorities to adopt a one-strike program. A follow-up study revealed that the incentives worked as intended, with 75% of the housing authorities adopting a one-strike program.17 A 2013 study found that bans based on the illegal use of drugs continue to be widespread, with 93% of the housing authorities in its sample banning tenants who engaged in or had family or guests who engaged in illegal drug use, abuse, possession, distribution, and trafficking.18 Individuals can be evicted on the basis of complaints by neighbors or anonymous tips, without any requirement that the tenant or someone in the tenant’s household be arrested or convicted.19

Individuals who must register as sex offenders for the rest of their lives are banned completely from federally assisted housing.20 These individuals cannot live in public housing, no matter how dire their economic circumstances. And because the category of sex offender is so broad and lifetime registry requirements so sweeping, as Chapter 1 explains, that means there are individuals who will be ineligible for government-assisted housing for the rest of their lives because they texted a naked photo as a teenager or urinated in public after having too much to drink. Take, for example, Gabriel, who was found guilty of indecency with a child after a playground incident involving two friends and a younger cousin when Gabriel was 10 years old. Despite his young age at the time of the conviction and the fact that he has never reoffended, his status as a sex offender bars him from public housing and from living in many other areas. After reporting and registration requirements made it difficult for Gabriel to find employment and left him living on the streets, he was repeatedly arrested and convicted for failing to register with a suitable address, which is itself a felony.21 Or consider the case of Shawna Baldwin, who had consensual sex with a 14-year-old boy when she was 19 and has suffered the collateral consequences for more than a decade. She and her family, like Gabriel, have struggled to find housing.22 Stories like theirs are commonplace among individuals convicted of sex offenses.

While these bans worked as intended in terms of keeping these people out of public housing, they have not achieved public safety goals. On the contrary, these bans contribute to crime. Criminal history restrictions on public housing access often leave formerly incarcerated people with nowhere to go. Research shows that the resulting housing instability increases the individual’s likelihood of reoffending and, as a result, increases crime.23 One study found that public housing residents perceived a decrease in public safety after the bans went into effect.24 In contrast, when jurisdictions have opted not to impose harsh public housing bans on formerly incarcerated individuals, public safety has not been compromised. For example, both the New York City and Los Angeles housing authorities decline to consider arrest records, limit the type of offenses that warrant exclusion from housing, and impose time limits on exclusion. Despite limiting the scope of their bans, officials from both authorities report that they combat crime just as effectively as “one-strike” housing authorities.25

Congressional interference with reentry did not stop with housing limitations. When Congress “ended welfare as we know it” in 1996, it required states to impose lifetime bans on individuals with drug-related felony convictions to prevent them from receiving federal welfare aid or food stamps.26 States can take affirmative action to opt out of the lifetime ban, and some have done so, but people with a felony drug conviction are fully or partially excluded from food stamp benefits in 30 states and from welfare assistance in 36 states.27 Research shows that these bans increase recidivism.28 These restrictions inhibit individuals from rebuilding their lives after release, and they often impact their spouses and children as well. For example, John Waller Jr. was convicted of a felony drug charge in 1998 and subsequently released in 2001. Waller worked hard to establish a new life, starting his own janitorial business after his drug conviction made it difficult for him to attend college or find a job. When he was forced to take time off in 2007 to care for his toddler son, who had been diagnosed with stomach cancer, he needed assistance. But pursuant to Missouri law, which banned those with felony drug convictions from receiving welfare or food stamps, Waller was denied the help he needed to care for his son.29 Like Waller, Christine McDonald also found herself struggling in the face of Missouri’s food stamp ban. Blind and burdened by her felony drug conviction, she struggled to find work. Despite McDonald’s need to care for a newborn son, Missouri law refused to grant her access to food stamps because of her conviction.30 Even completion of drug treatment and rehabilitation programs does not exempt one from the ban, as Jacquelyn Hardy learned. After completing a program and struggling to find stable work, Hardy found herself relying on food pantries to make ends meet. When she requested temporary help in the form of food stamps, she was turned away because of Alabama’s lifetime ban on federal assistance for individuals convicted of drug felonies.31 Ineligibility for welfare benefits and food stamps is a huge problem for individuals released from prison because so many are below the poverty level with no immediate prospects for employment.32 Moreover, the ban applies to individuals who are in drug treatment or trying to recover from a drug problem, making it that much harder for them to obtain a stable living arrangement, which in turn makes their successful reintegration into the community and desistance from drug use and crime that much more difficult.33

Congress went still further in creating obstacles. It also prevented anyone convicted of a drug offense while they were receiving student loans from continuing to receive those loans or federal assistance for specified periods of times. In the case of individuals with three convictions for drug possession, the ban on student loans is for life.34 If an individual is convicted of selling drugs on two occasions, he or she is also banned indefinitely from receiving federal loans or aid.35 Individuals can become eligible for federal assistance again only after completing specific drug-rehabilitation programs and testing clean on two unannounced drug tests.36 Because of these restrictions, nearly 200,000 students have been denied federal loans or aid since 2001.37 In addition, college admissions counseling and widespread misinformation about the ban mean that an indeterminate number of students with drug convictions may be deterred from even applying for financial aid in the first place.38

As with most collateral consequences, the bans focused on drug offenders disproportionately affect people of color. A Drug Policy Alliance Report notes that African Americans comprise 13% of the U.S. population, but they account for 29% of those arrested for drug law violations, and almost 40% of those incarcerated in both state and federal prisons for drug law crimes.39 Young black men in particular, already the least likely to attend college, are the most likely to be convicted of drug offenses and to be burdened by these bans.40

Congress also sought to entice states to pass their own collateral consequences. It passed a law that would take away 10% of a state’s federal highway funds unless the state passed laws to revoke or suspend the driver’s licenses of people convicted of drug felonies.41 While the number of states applying these bans has declined, 10 states plus Washington, DC, continue to enforce the federal mandate as of the middle of 2018.42 Six are among the states with the largest prison populations.43 Moreover, these jurisdictions account for a large portion of the country’s residents, with populous states like Florida, Pennsylvania, New York, New Jersey, and Texas among them. These states also have huge geographical areas that lack adequate public transportation to allow drivers with revoked or suspended licenses to commute to work. Even within those metropolitan areas with greater public transportation infrastructure, workers in low- and middle-skill industries are likely to struggle without a license because only one quarter of jobs in low- and middle-skill industries are accessible within a 90 minute commute.44 It is also important to note that many jobs require applicants to have a valid driver’s license, whether or not the job actually involves driving.45 It is no wonder, then, that a study found that 42% of New Jersey drivers lost their jobs when they lost their license and 45% of them could not find new jobs thereafter.46 Of those who were able to find new jobs, nearly 9 in 10 reported income loss.47 The combination of burdensome restrictions and lack of public transportation has left individuals like Kenneth Seay, a resident of Tennessee, out of work entirely.48 John Atkinson, a resident of Oklahoma City, has struggled to maintain employment after a drug possession conviction cost him his license.49 Facing more than $3,000 in costs to reinstate his license after the revocation and living in a large, sprawling city with limited public transportation, Atkinson is forced to rely on rides from family and friends to get to work and court hearings.50

Congress also threatened to take away funding from states that did not pass sex offender registration laws. The Jacob Wetterling Act required states to create sex offender registries or they would lose 10% of their criminal justice funding from the federal government. In response, the number of states with registries grew to include all 50 states and the District of Columbia.51 Subsequent updates to that act have continued to establish new standards for sex offender registries.52 States that fail to comply with updated standards, even those states that had already established registries following the Wetterling Act, again face a 10% cut in criminal justice finding from the federal government.53 Some of the updated requirements are so onerous that many states have opted to take a funding cut rather than comply.54

Although Congress has been a key instigator of collateral consequences that impede reentry, states have done similar damage on their own. Even before Congress passed the Jacob Wetterling Act and Megan’s Law, 31 states had sex offender registration requirements.55 States also imposed hundreds of employment bans and licensing restrictions on individuals with convictions, frequently without any discernible nexus between the type of crime committed and the nature of the employment or license sought.56 In Virginia, for example, there are 146 mandatory consequences affecting employment triggered by a felony conviction, ranging from ineligibility to hold a notary commission to a ban on working for the state lottery.57 New York bans people with a felony conviction from being barbershop owners, emergency medical technicians, or commercial feed distributors.58 Individuals who have been convicted of drug possession can never obtain an electrician’s license in Iowa or bid on a government contract in Illinois, even decades after their crime.59 Employment restrictions are far from the only collateral consequences imposed by state law. They also cover access to government housing and participation in civic life, with restrictions on voting and jury service.

States have also often opted to impose even more extensive restrictions than federal mandates. So while public housing restrictions were introduced by federal legislation to limit housing opportunities for individuals convicted of drug felonies and violent crimes, local housing authorities used their screening and eviction powers even more broadly, limiting public housing to a greater sweep of criminal conduct, including misdemeanors.60 The states went further than federal law required with respect to sex offender registry requirements as well. While the federal laws created stringent, minimum standards by which states were to comply, they were also highly deferential. For example, states were given discretion to determine whether disclosure of registry information was necessary for public safety; the standards and procedures for making such determinations; and how to disseminate information to the public.61 States were also given leeway to determine the length of time someone would be on a registry and available opportunities for removing themselves from the registry.62 Some states have used this discretion to make it almost impossible for individuals to get off the registry. South Carolina is one such state: absent the reversal or pardoning of a conviction based on innocence, those on the registry face lifetime registration and community notification requirements, with no right to early removal.63 This includes juvenile offenders.64 Where states do provide exit opportunities, petition procedures and criteria differ greatly. Some allow only certain subgroups, such as juvenile offenders or those convicted of less serious offenses, to petition for removal; others, like Virginia and Hawaii, allow removal only after a minimum registration term has passed.65

And while the federal laws enumerated offenses that required someone to be put on a registry, many states decided on their own to expand the list.66 Today, public urination and consensual sex between teenagers will put someone on the registry in several states.67 Presently, four states require lifetime registration for all offenders, irrespective of the nature of the offense committed, whereas federal law mandates lifetime registration only for those convicted of an aggravated sex offense or repeated registrable offenses.68 Some states have also determined, without federal prompting, that individuals on sex offender registries cannot live in certain areas. In Miami, for example, residency restriction laws are so severe that the only location where convicted individuals can reside is under a causeway.69 In addition, some states mandate lifetime GPS monitoring for those on the registry.70 Still other states prohibit individuals convicted of sex offenses from using the internet, while Louisiana has opted to have the words “Sex Offender” imprinted on their state driver’s licenses.71

Just as the housing laws affect not only the individual who committed the crime but also his or her family, the sex offender laws also negatively impact families. When the registrants become parents, these laws often impede their ability to interact with their own children. For example, a 2013 Human Rights Watch report tells the story of 10-year-old Cindy who cannot have a birthday party at her house because her father is a registered sex offender. Her father is on the registry because, at the age of 14, he had consensual sex with his then 13-year-old girlfriend. At 28, Cindy’s father was still prohibited from having unsupervised contact with children under the age of 18.72 Other individuals on registries cannot take their own children to public parks.73

What is most disturbing about these collateral consequences is how little thought typically goes along with their passage. Consider Congress’s decision to exclude people with felony drug convictions from receiving welfare or food stamps. How much thought did Congress give this provision? It passed after two minutes of debate.74 Congress seemed unconcerned with Senator Kennedy’s argument at the time that “under this amendment, if you are a murderer, a rapist, or a robber, you can get Federal funds; but if you are convicted even for possession of marijuana, you cannot.”75

In addition, these provisions are often codified separately from other criminal sanctions, so it is difficult to know what consequences even apply to a felony conviction.76 Thus defendants often have no idea that these consequences will follow from their guilty pleas or convictions. Under these circumstances, one can hardly argue that these consequences are serving much of a deterrent value.

Instead, these laws make it hard for people already on the margins to live law-abiding lives because they remove the social safety net that helps people get back on their feet. As Jeremy Travis puts it, “This universe of criminal sanctions has been hidden from public view, ignored in our national debate on punishment policy, and generally excluded from research on the life course of ex-offenders or the costs and benefits of the criminal sanction.”77 These laws are not passed to improve public safety—and all too often they compromise it by hindering people who were formerly incarcerated from reintegrating after their release. Instead, these laws are merely an “exercise in symbolic politics” that makes it appear as if elected officials are tough on crime when in fact these measures are often counterproductive for reducing crime and improving public safety.78 But with no one asking rational questions about them, they continue to operate unabated and automatically.

These collateral consequences force people with vastly different levels of culpability to face the same draconian consequences. Individuals who use drugs and those who commit homicide are subject to the same public housing bans.79 State occupational licensing laws often apply not only to specific types of convictions, but more generally to any felony or even misdemeanor. That is why Sonja Blake, a grandmother, had her daycare-owner certification permanently revoked because of a 30-year-old misdemeanor conviction for overpayment of public assistance.80 Jama’ar Brown had been a licensed barber for 5 years when he was convicted and sentenced for a drug offense. Three years after serving his time, he still could not find steady work because Texas bars drug offenders from obtaining or regaining a barber’s license.81

Sex offender registry laws similarly fail to draw meaningful distinctions among different types of offenses and offenders. Someone convicted of indecent exposure for streaking across a college campus faces the same collateral consequences as someone convicted of aggravated rape; in many states, the laws governing individuals convicted of sex offenses are age-blind as well, so 10-year-olds who commit crimes face the same collateral consequences as mature adults who commit crimes.82 Everyone on the registry must navigate the same complex web of legal requirements that often leaves them unable to secure employment, attend school, or even associate with their family.

The immigration consequences of convictions likewise fail to recognize important distinctions among those affected by them. The host of offenses that trigger deportation range from drug offenses to falsification of documents to aggravated felonies.83 A lawful permanent resident who has lived for decades in the United States and served in the military can be deported for any drug offense other than possession of 30 grams or less of marijuana. If the offense is a possession offense, individuals can seek cancellation of their removal, but they will be permanently barred from ever receiving citizenship and must move for cancellation while detained without bond. And if the drug offense is a trafficking offense, the law is even less forgiving. A lawful permanent resident caught selling cocaine worth $10 will be deported as an “aggravated felon”—a label that also attaches to noncitizens convicted of trafficking illicit firearms or murder—with very little likelihood of successfully fighting the case.84 The result is a skyrocketing number of people who have been deported because of criminal convictions.85

These collateral consequences also often fail to provide for changes in circumstances. Thousands of state and federal collateral consequences automatically attach upon conviction permanently or for an unspecified period of time. While some states have recently lifted lifetime restrictions on food stamps and public welfare benefits for former drug offenders, several still impose a permanent ban.86 And despite growing concern over the efficacy of national sex offender laws, lifetime registrants are still completely barred from ever living in federally assisted housing.87

Some well-meaning advocates have tried to mitigate one of the collateral consequences of a conviction: the inability to obtain a job because employers do not want to hire people with criminal histories. The “ban the box” policy adopted by several states and the federal government prohibits potential employers from inquiring into an applicant’s criminal history until later in the hiring process, usually after the interview, so that the applicant has a chance to make a positive impression on the employer and the record can be weighed against the candidate’s positive attributes instead of serving as an obstacle to an employer even taking a look at someone.88 This policy might also encourage more people with convictions to apply for jobs.89 Unfortunately, empirical studies of ban-the-box efforts show that employers without information about criminal history at the outset often resort to naked racial profiling and discrimination as a substitute.90 It appears that employers try to “guess” which applicants are more likely to have criminal records—because they are still reluctant to hire ex-offenders—and one of the proxies they use is race.91 A better course would be for jurisdictions to pass laws that provide for nondiscrimination in employment against citizens with criminal records, as New York has done.92

Another course that would ease a person’s reentry would be to allow individuals to remove criminal convictions from their records after a certain period of time. Sadly, though, individuals in many if not most cases are unable to restore their eligibility for benefits or remove convictions from their records even if they have decades of good behavior. Relief from collateral consequences may exist in theory in the form of pardons; expungement or record sealing; certificates of recovery or rehabilitation, which can be presented to employers or other third parties as evidence of a person’s rehabilitation; or the downgrading of an offense. But in reality, the substantive and procedural requirements are often impossible to meet.93

Start with pardons, which offer complete relief from collateral consequences.94 States vary in terms of who has the authority to pardon and what the requirements are for receiving one. Some states have no set prerequisites for pardons, whereas others have concluded that certain classes of offenders cannot receive a pardon. Georgia, for example, has determined that drug offenders and those who commit crimes of violence are ineligible to apply for relief. But even when individuals are eligible to apply, their odds of getting relief are slim. Only 15 states grant pardons more than 30% of the time, while almost half (23) have rarely, if ever, granted pardons in the past 20 years.95 And in most jurisdictions, the use of pardons has decreased significantly.96 Take Massachusetts, which issued 477 pardons in 1970, but only 70 pardons total during the 1990s.97 While Governor Jane Swift, who served as acting governor between 2001 and 2003, granted seven pardons during her tenure, it wasn’t until 2014 that a pardon was again granted.98 Or consider West Virginia, where only 121 applicants were granted a full and complete pardon over a 36-year period that spanned nine governors’ terms.99

Executive use of the pardon power at the federal level has also significantly decreased over the past several decades. While Gerald Ford and Jimmy Carter both granted more than 30% of all pardon requests, this number saw a steady drop in the 1980s. Ronald Reagan granted only 19% of pardon requests, and George H. W. Bush’s pardon rate fell to 10%. Although pardons saw a slight rise under Bill Clinton—who granted 20% of pardon requests—it fell back down to 8% under his successor, George W. Bush. Pardons fell still further under Barack Obama, who had a grant rate of 6%.100

Record expungement and sealing procedures also offer little hope of relief for most individuals. Here, too, practices vary significantly among states.101 Massachusetts, Washington, Minnesota, and New York have some of the more generous sealing laws.102 New York, for example, allows individuals with past convictions to apply after 10 years to the court in which they were sentenced to seal their records as long as their crime was not too serious and they had a limited number of convictions. While law enforcement and certain state licensing authorities could still have access to the records, they would no longer be available to the public.103 Massachusetts and Washington have laws explicitly providing that an applicant is entitled to deny the existence of a sealed conviction if asked on an employment application.104

Other jurisdictions have more restrictive sealing or expungement laws, often requiring individuals to remain crime-free for some period of time following sentence completion and imposing additional requirements. For example, many states require applicants to file a petition in court demonstrating that they are rehabilitated. This may include showing that they are employed, are not abusing substances, and are leading a law-abiding life. Given the many bars to educational, licensing, and employment opportunities triggered by a conviction, this can be a high bar to meet.105

Individuals also face significant hurdles in many states because of limits on eligibility. Expungement and record sealing may be available only to persons convicted of drug or property offenses, and some states disqualify individuals even with only those offenses if they have multiple charges on their record.106 Some states reserve the right to seal or expunge the criminal record of first offenders or misdemeanants only, while others limit eligibility based on the age of the individual at the time of the offense.107 In Indiana, which introduced one of the most generous expungement laws in 2013, all individuals convicted of crimes involving serious violence, corruption, or sexual offenses are still precluded from ever having their records expunged.108

Even where expungement opportunities exist, fiscal hurdles in the states may make expungement impossible for many. The application process can be time-consuming and costly. For example, a new law in Kentucky requires a $500 fee for applicants who are eligible to have their records expunged. With full-time employment already difficult for those with criminal records, this cost can be prohibitive.109 In addition, even when an individual successfully expunges or seals his or her conviction, collateral consequences may still follow because prospective employers and others may nevertheless discover the individual’s record. Some states expressly require that individuals report convictions in certain job or license applications even after a record has been sealed, and the internet and widespread background checking often expose convictions even after they have been expunged.110

Certificates of rehabilitation, which vary by state, allow individuals to defend themselves against some collateral consequences and provide a means by which individuals can provide evidence of their rehabilitation to third parties, such as employers. However, not all employers may find this sufficient to overcome their biases against hiring someone with a conviction.111 Moreover, even this limited mechanism for relief is hard to obtain. States often impose wait times upon applicants, and only certain classes of offenders are eligible to apply.112 Like expungement or sealing remedies, the process may also require a formal court petition, which is a time-consuming, costly, and often confusing process.113 Applicants bear the burden of demonstrating rehabilitation, which often requires obtaining documentation from multiple agencies, letters of support from community members, and proof of sobriety.114

Some states also provide avenues to people to get their offenses downgraded. As of 2014, at least five states had introduced laws allowing eligible individuals to reduce their felony record to a misdemeanor to help minimize collateral sanctions. Eligibility criteria and the petition process vary among states. While some allow individuals to petition for downgrades after completion of their probation or other community-based sentence, others require a court hearing.115

A few cities in states that have legalized marijuana are taking the initiative in expunging prior marijuana convictions without requiring action on the part of the individuals with those convictions. When California voters passed Proposition 64 in 2017 and legalized marijuana, they also approved a mechanism that would allow individuals with certain marijuana convictions to have those convictions expunged from their records as long as they were not a threat to public safety. But because relatively few people applied—either because they did not know about the option or did not have the ability or resources to make it through the application process—George Gascón, the district attorney in San Francisco, decided to move on his own to wipe out prior marijuana convictions. This will benefit thousands of people in California, particularly people of color because, as Gascón noted, “African American and Latino communities were the most harmed” by enforcement of the marijuana laws.116 Gascón is going to expunge 3,000 misdemeanors and examine another 5,000 felonies to see if they can be retroactively reduced to misdemeanors.117 San Diego is similarly going to expunge or downgrade 4,700 cases without any action needed by the people with those convictions.118 Seattle is following a similar path. The state of Washington legalized marijuana in 2012, so the mayor and city attorney in Seattle decided to vacate misdemeanor marijuana convictions in cases that were prosecuted before that time without requiring any action by the individuals who were convicted.119 Although these cities take the view that people should not, in Gascón’s words, have to “pay lawyers’ fees and jump through a bunch of hoops to get something they should be getting anyway,” most other jurisdictions have not shared that opinion.120

While each state has at least one mechanism for relieving collateral consequences, the accessibility and effect of these mechanisms vary widely among jurisdictions. The lack of a central clearinghouse of information about state and federal restoration procedures means that authorities have minimal access to information outside their own state. The result is a patchwork set of systems that are often not well understood even by those charged with their administration.121

Other countries show that this model need not prevail. Most European countries allow all criminal convictions to become “spent” after a period of time, which means the individual is viewed, for purposes of the law, as they were before the time of the offense.122 Canada follows a similar approach, allowing individuals convicted of summary and indictable charges to have their rights restored after 5 and 10 years, respectively, of crime-free behavior.123 While such relief is not available for individuals convicted of multiple serious crimes, even those convicted of sex crimes involving children may apply for relief if they were not in a position of trust or authority with the victim; did not use violence, intimidation, or coercion; and were less than 5 years older than the victim.124 While the United Kingdom follows a stricter regime for restoration of rights, it, too, provides an avenue for a fresh start that is more generous than the approach in the United States. It allows people who have been convicted of most felonies and sentenced to less than 4 years to get their rights restored after a maximum of 7 years.125

Jurisdictions in the United States, in contrast, have been generally content to make a one-time, blanket judgment about what restrictions should apply to a broad swath of individuals and then not allow those decisions to be adjusted or revisited no matter how many years of law-abiding behavior have gone by. That is because the expansive nature of the collateral consequences and the restricted provisions to restore rights are two sides of the same political coin: the political process sets policies based on extreme cases, and it is hard to get a rational debate about how to tailor these policies. That is true even though doing so would improve public safety.

A more sensible model would tailor collateral consequences to the particular person. It makes sense to suspend someone’s driver’s license when they have been convicted of multiple drunk driving offenses; it does not make sense to suspend the license of everyone convicted of any type of felony. And while it may be rational to prohibit someone who abducted a child from living near a school, it does not make sense to prohibit everyone who meets an overly broad definition of sex offender from living in the area.

The current approach in the United States fails both to allow collateral consequences to be tailored to the individual at the time of sentencing (because charging a particular crime automatically brings the collateral consequences along with it, even if the prosecutor does not believe those sanctions make sense) and to revisit those determinations as time passes and the individual shows that he or she is leading a law-abiding life. This failure not only is unjust but also undermines public safety because it hampers the individual’s reentry efforts.







 


PART TWO


PART ONE SHOWS THAT we have numerous criminal justice policies that make no sense as a matter of public safety, that poorly allocate our limited resources, and that lead to unnecessary confinement. How did we end up with so many counterproductive policies, and why do they remain when we could be pursuing a better course? We have a political environment in which no elected official wants to be labeled “soft on crime,” so they have either encouraged more incarceration or sat on the sidelines as America’s rate of imprisonment grew to be the world’s highest. Little attention is paid to what actually goes on in those prisons and jails to rehabilitate the millions of people who cycle through them and ultimately rejoin society. It is an approach designed to be symbolically harsh but with almost no accountability for achieving real public safety or cost-effective results.

Chapter 6 explains that the public, elected officials, and powerful groups all tend to support harsher laws, while the groups seeking to reduce sentences or to promote other reform efforts that focus on results instead of symbolically tough responses tend to have less power and face an uphill battle. In a political world that focuses on sound bites and in which most of the public gets its information about crime indirectly from the media, it is difficult to get politicians to shift from superficially tough, but ultimately ineffective, responses to crime because of widespread voter ignorance about the issues. Even as a nascent bipartisan movement has emerged to try to shift the balance, we see only modest reforms away from the most punitive approach, and at the same time, we continue to see efforts to increase sentences and maintain a harsh approach, even as the evidence makes it clear those latter strategies undermine public safety.

The public’s receptivity to punitive responses to crime is not new: even the Framers recognized how populism could produce harsh outcomes. But there was a noticeable shift in approach in the past 40 years, so something changed to light the spark of punitiveness that prevails today. Chapter 7 explains the institutional factors that allowed penal populism to flourish in recent decades in ways that did not exist previously. Specifically, it describes how critical checks that once existed decayed, allowing populist impulses for severity to take hold without any mediating force focused on rationality or results to rein in the excess. Understanding these political and institutional dynamics is critical to finding solutions because they point the way to the kinds of mediating institutions and public information that is necessary to improve criminal justice policy-making and reverse the ill-fated policies and approaches documented in Chapters 1 through 5.
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POPULIST POLITICS


THE MODERN PUSH for tougher criminal laws and policies that resulted in the massive number of people incarcerated that we see today can be traced to the 1960s, when America experienced widespread social unrest and violence. Violent crime increased by 126% between 1960 and 1970 and by 64% between 1970 and 1980.1 In 1968, the United States witnessed the highest property and violent crime rates ever recorded.2 With news reports dominated by stories of spiking crime rates and riots throughout the country, a large majority of people reported fearing for their safety.3 Racial prejudice was inextricably linked with this fear, and it is never far from the surface in the political response to crime.4 That fear ushered in the political dynamics we have today.

With public concerns about order at their peak, elected officials rushed to fill the breach: “Crime policy, once the domain of criminal justice professionals, became dominated by electoral politics.”5 Thus the shift to mass incarceration is directly linked to the shift from leaving judgments to professionals to allowing the masses to set policies directly. Both sides of the political spectrum supported that change. Conservative politicians decried the system’s inability to address the spiking rates of crime throughout the United States and criticized existing laws as too lenient. Liberal politicians disliked the existing model because it worked to the disadvantage of poor people and people of color. Everyone seemed to lose faith in the idea of rehabilitation, and no one seemed to trust experts to make criminal justice decisions. The era of mass incarceration was born, unleashing forces that make its demise in any significant respect unlikely under the existing institutional architecture that created it.


The Public

To understand the forces behind this dynamic, it is helpful to start with the sense of the electorate. People fear first and foremost for their safety, and crime threatens their sense of security. Barry Goldwater recognized this fundamental truth when he stated, in accepting his nomination as the Republican candidate for president in 1964, that “security from domestic violence, no less than from foreign aggression, is the most elementary and fundamental purpose of any government.”6 The issue is bipartisan: Democrat Bill Clinton similarly told the country in 1993 that “the first duty of any government is to try to keep its citizens safe.”7

Goldwater and Clinton both recognized that the instinctual reaction among the public with respect to crime policy tends to be “do what it takes to keep us safe.” So when crime rates began to rise in the 1960s, the public was drawn to politicians who focused on public safety as a top priority.8 But while it makes intuitive sense that the public responds favorably to politicians who emphasize public safety at times of rising crime rates, the harder question is why the public seemingly continued to demand (or at least support) even more severe sentences after crime rates began to drop—and drop precipitously—in the 1990s, plunging nearly 45% between 1990 and 2012.9 “Whether times were good or bad, whether crime was on the rise or on the decline,” America since the late 1960s has “put more people in prison.”10

One reason the public remained receptive to get-tough crime policies is that the public tends to overestimate the threat of crime because most voters are relatively uninformed, both in general and specifically, about criminal justice issues.11 They are typically unaware when crime rates are down or how prison resources are used. They overestimate their risk of being victimized by crime.12 We know from cognitive psychology that voters are prone to think of crimes that are the most salient in their minds.13 If one has direct experience with crime or the criminal justice system, that experience will tend to shape one’s views of an appropriate policy response. As founder and executive director of the Equal Justice Initiative and acclaimed social justice activist Bryan Stevenson emphasizes, “You can’t understand most of the important things from a distance.… You have to get close.”14 But because most voters have no direct contact with crime, their impressions are formed largely from media accounts of crime. It is estimated that more than 90% of Americans use the news media as their primary source of information about crime.15

The media, in turn, are obsessed with crime stories. The lead story on local news outlets is either a crime story or an accident story 77% of the time, and 32% of all local television news stories are about crime.16 The media does not cover all crimes equally or provide a broad view of criminal justice trends and policies. Instead, the crimes that grab headlines are the most violent offenses, even though the majority of crimes committed do not involve violence.17 Murder stories dominate the news whether overall homicide rates are up or down. For instance, when the Center for Media and Public Affairs conducted a study of television crime coverage in the 1990s, it discovered that the number of murder stories increased 336% from 1990 to 1995, even though the murder rate during that same period had declined by 13%.18 Network television news coverage of crime stories increased 83% from 1990 to 1998, even though overall crime in that same period declined by 20%.19 This dynamic remains true today, with studies consistently showing that media stories about crime do not correspond with crime rates or with the proportion of crimes that are violent.20 For instance, the homicide rate in New York went from 31 per 100,000 people in 1990 to 4 per 100,000 people in 2013, but the use of the words “homicide” or “murder” in New York Times headlines was largely unchanged; there were 129 such mentions in 1990 and 135 in 2013.21

Both the national and local media also cover particularly heinous crimes or incidents of violence no matter where they occur. So if there are upticks in violence in certain localities, it may lead the public to think there is an increase in crime everywhere. For example, a recent increase in gun violence in Chicago and a few other large cities might play a role in distorting public perceptions about crime rates.22 Mass shootings receive widespread coverage no matter where they occur, and they also influence public opinion about overall crime.23

If a political leader highlights violence, it also receives extensive coverage. One need look no further than the 2016 presidential election campaign of Donald Trump. Trump frequently appealed to the public’s fear of crime during his 2016 campaign, conjuring up images of American “carnage” and “lawlessness.”24 He made Chicago’s murder rate a focus of attention throughout 2016, spoke about the dangers of the allegedly increasing crime rate in most of his major speeches, and labeled crime by immigrants and terrorist groups as the biggest threats to Americans’ safety.25 As one journalist noted, “Fear has been a fixture of Trump’s oratory since the start of his campaign.”26

The result of this dominant approach in media coverage is that the public often believes crime rates are up, even when the actual rates are decreasing.27 As one article put it, “Just as with the case of airplane crashes, the public may see the extraordinary event as representative of the norm when it is not.”28 Indeed, despite the fact that crime rates have been falling consistently since the 1990s, Gallup polls for more than a decade have found that a majority of Americans believe that crime rates are up.29 A Pew study in November 2016 similarly found that “despite double-digit percentage decreases in U.S. violent and property crime since 2008, most voters say crime has gotten worse during that span.”30 The public also often conflates social unrest and protests with rising crime.31

It is hardly surprising, then, that a 2017 study found that the most punitive voters are those who “are White, live in politically conservative areas, and view more hours of local television news programs.”32 More interesting is that the study did not find a relationship between actual exposure to crime and punitiveness.33 Thus the fact that the authors did not find a statistically significant relationship between punitiveness and living in areas with higher crime rates or being a victim of crime, but did find one between punitiveness and watching more hours of local television news, shows the power of the media to shape attitudes and perceptions.34 As more people turn to social media, some of these dynamics may change. One study found that news consumption on the internet is not related to punitive attitudes in the same way.35 It is too soon to tell how much this will shift public attitudes toward criminal justice policies, particularly if social media reflects other biases.

We know, for example, that the media helps shape public perceptions in other ways. Media crime stories are skewed based on race. The media places disproportionate emphasis on crimes with racial minorities as the offenders or suspected offenders and with whites as the crime victims.36 For instance, media accounts emphasize black male offenders and white female victims in homicide cases, even though homicide is predominantly an intra-racial crime involving male perpetrators and male victims.37 This racialized presentation of crime affects public opinion about it and feeds existing stereotypes and prejudices that a large number of people may harbor.

Media coverage of crime is also directly influenced by law enforcement because government officials are the media’s main sources of information on crime.38 Law enforcement sources can prompt the media to draw greater attention to an issue they wish to highlight.39 For instance, when President Reagan declared the war on drugs, members of his administration deliberately engaged the media to devote more attention to drug problems.40 Similarly, when law enforcement focused on crimes against the elderly, the media followed suit and created the impression there was a crime wave against elderly victims by disproportionately covering those stories, even though police statistics showed there was an overall decrease in crimes against the elderly as compared to the previous year.41

The crimes featured in the media become salient to voters when they consider what candidates to support, leading them to favor those candidates who talk about being tough. If a voter thinks that a particular drug is destroying the fabric of society based on media reports, he or she will support a harsh response to those who distribute that drug. If a voter is thinking of “sex offenses,” the imagery is likely to be horrific child abductions and sex crimes or brutal rapes featured on the news, and voters will tend to favor those candidates who vow to deal with sex offenders harshly. If they are told cities have become more violent, they will be more likely to support candidates who propose a crackdown on crime to restore order. If a member of the public holds an image of a criminal offender as a black male because of media portrayals, he or she may not be disturbed by the disproportionate number of African Americans who are incarcerated or under supervision because he or she may think the prison population reflects actual rates of offending. If a voter subscribes to the idea that some prisons are insufficiently harsh or even resemble “country clubs,” he or she may oppose efforts to make prison more humane.42

Rarely does a news story explore the costs and benefits of criminal justice policies, the underlying demographic statistics of offenders or victims, or the individual backgrounds of those who break the law.43 Instead, the stories tend to focus on the emotional horror of specific violent crimes that may not represent overall trends. The public is left with the misleading impression that there is a constant threat from violent crime without much of an understanding of the full range of what is criminalized. The media also fail to provide them with an understanding of the pros and cons of various approaches to addressing the range of criminal behavior or with the knowledge that most people ultimately get released from prison. Everything in the narrative is simplistically framed as good (innocent victims) versus bad (violent offenders with no redeeming qualities), with the solution being harsher punishments. There is no attention to or coverage of what happens to individuals during those long sentences and whether they come out worse than when they went in. It is no wonder, then, that when asked in surveys how courts deal with criminals, about 85% of those responding said “about right” or “not harshly enough” between 1972 and 2012.44

The real world of criminal justice in the United States is obviously more complicated than the media portrayals, and when the public gets exposed to more facts and details, its views sometimes shift. Katherine Beckett has observed that “the more exposure people have to nonsensationalistic accounts of real criminal incidents (from court documents rather than media accounts), the less punitive they become.”45 For example, while a majority of residents in Ohio favored a three-strikes law as a general matter, only a small minority supported the law’s mandated life sentence when confronted with specific factual scenarios that would trigger the sentence.46 In other studies, researchers asked participants what sentences they would impose in particular cases and found the lay sentences to be either less severe or no more severe than the ones handed down by the judge in the actual case.47 A 2016 study of registered voters asked for their views on mandatory minimum sentences. It found that 79% of those responding preferred to give judges flexibility in drug cases, and 77% preferred to give judges flexibility in all cases, compared with 18% who found giving judges flexibility unacceptable in drug cases and 19% who found it unacceptable in all cases.48

When asked about specific reforms that focus on reentry, like alternatives to imprisonment or support for rehabilitation programs, the public supports those efforts.49 For example, 85% of registered voters responding to a survey would allow people in prison to earn up to 30% off their prison time by participating in prison programs that have been proven to reduce reoffending.50 Even at the height of tough-on-crime politics in the 1990s, nearly two-thirds of survey respondents were in favor of granting prisoners early release if they participated in work programs and demonstrated good behavior.51 When asked to imagine themselves as a mayor allocating federal grant money, respondents favored using only 8.4% of the money for prisons, compared with using 36.6% for prevention programs and 21% for drug treatment programs.52

So while our democratic process produces harsh responses to crime, that process does not necessarily reflect the actual preferences of voters on specific policies when they are fully informed. When faced with more facts and options, the public might be supportive of different approaches that are more likely to improve public safety because that is their ultimate goal. Unfortunately, in the current design of our system, it is rare that the public gets that kind of information because that is not what the media presents, so it is not possible to know when the public’s taste for punitive responses would yield to other measures if doing so would produce better long-term outcomes for public safety or would produce the same safety outcomes at a lower cost.



Elected Officials

Elections and political discourse are ill-suited for fact-specific and nuanced discussion of complicated issues. Politicians need to make clear to voters that they are on the side of public safety—and not on the side of crime—in concise sound bites. The most straightforward way for a politician to demonstrate this is to advocate for longer sentences for criminal conduct. As David Garland has explained, “get-tough” rhetoric allows politicians to create the appearance that they have an immediate, tangible solution to social unrest.53 It is much harder to discuss strategies for addressing root causes of criminal behavior or to explain why proportional sentences are important. When he was the deputy attorney general during the Clinton administration, Philip Heyman explained that the political climate rewards “toughness more than smartness” because “it takes a little while to explain why one thing’s smart and the other thing isn’t. It doesn’t take any time at all to explain why one thing’s tougher than the next.”54 As legal scholar Al Alschuler puts it, “Politicians fear endorsing any position that an opponent can characterize as ‘soft on crime’ in a 30-second television commercial.”55

This is why it is politically risky for a politician to push for sentencing reductions; they face easy-to-understand attacks for being insensitive to violence and public safety, but the defense of their proposals may take more time to explain. Moreover, politicians must produce tangible results of some kind before they come up for reelection, so policies that require a long time to yield improved outcomes are not as valuable to them as a new sentencing law that serves as an immediate response to crime. The easy accessibility of criminalization and perceived toughness with voters is not restricted to addressing crimes of violence: “Our society has grown accustomed to thinking of a criminal response as the solution to just about anything, from the financial breakdown, to massive environmental damage, to juvenile misbehavior, because that is the political model they have seen time and time again.”56

Because most politicians have no expertise or training in criminal justice policy, they may be unaware of the pitfalls of more punitive policies. They may not know the downsides of punitive approaches or the upsides of alternatives, and they may not understand the full range of criminal behavior covered by a law. Because they are setting criminal justice policies as a general matter and are often responding to particularly heinous cases or press accounts, they may lack “context for assessing and passing judgments on the actual persons who will come to violate various criminal prohibitions; they can really only consider criminal offenders as abstract and nefarious characters.”57

Thus politicians tend to echo the media’s accounts of crime, which in turn exacerbates public misperceptions. The public’s concern with crime, as measured by opinion polls, is “largely unrelated to the reported incidence of crime and drug use but [is] strongly associated with the extent to which elites highlight these issues in political discourse.”58

And just as racial bias permeates media coverage of crime, it is also an issue in elections. The United States elects not only legislators, but also sheriffs, judges, and prosecutors in most jurisdictions. In the campaigns for all these offices, the issue of crime is often tainted by assumptions about the race of criminals and victims. For example, in 2015, Donald Trump tweeted a graphic of a black man with a gun and statistics falsely stating that black people were responsible for 81% of murders in which the victim was white.59 Richard Nixon was also well known for using crime to appeal to racial fears without explicitly referring to race while campaigning, and George H. W. Bush was widely criticized for the implicit racial bias in ads and speeches about Willie Horton.60

These appeals occur in local as well as national elections. A notorious example is Sheriff Joe Arpaio of Maricopa County, Arizona. During six terms over 24 years, Arpaio easily won races by highlighting his reputation for humiliating and mistreating prisoners and being especially tough on undocumented immigrants—so tough that he provoked multiple lawsuits and was ultimately found guilty of criminal contempt, before being pardoned by President Trump.61 Though a demographic shift ultimately spelled the end of his tenure, he was able to ride a tide of bias to office for more than two decades.62

Several scholars have critically explored the use of “racially divisive appeals” in campaigns that focus on racist or nativist sentiments to woo white voters.63 The goal of these appeals, according to one ad maker, is to “scare the living shit out of white people” by associating minorities and immigrants with criminality.64 The level of this bias may vary by locality, with jurisdictions in the South “maximally vulnerable to prejudice.”65



Interest Groups in Favor of Tougher Criminal Laws

These tendencies toward punitiveness by voters and elected officials are exacerbated by the fact that powerful groups often push for longer sentences and more expansive laws. Chief among those lobbying forces are law enforcement officials. Police chiefs and prosecutors in many places are elected, so they have the same incentives as other elected officials to appear tough on crime; indeed, their incentives are greater because criminal policy is the only issue on which they are being assessed. Prosecutors’ associations are often the leading obstacles to reform legislation that would lower sentences, provide diversionary programs, or stop treating juveniles as adults. In Louisiana, for example, the district attorneys’ association “is the most formidable obstacle to reform.”66 In California, prosecutors have opposed reforms to lessen sentences or to change cash bail practices. As Udi Ofer of the ACLU notes, “No matter whether it’s a red state or blue state, DA associations are guided by the same principles—mainly seeking to maintain their members’ unfettered powers.”67

Even without the political incentive to lobby for tougher laws shared by all elected officials, law enforcement officials have a specific incentive to press for harsher laws to make their jobs easier. This is especially true for prosecutors because a multitude of broad and overlapping criminal laws allows them to pick and choose when they are bargaining with defendants, threatening the more serious charges if defendants do not plead or cooperate. Longer sentences and especially mandatory minimum sentences render prosecutorial threats all the more powerful because they make the risk of trial more costly for defendants.68 Federal prosecutors have consistently pressed Congress to enact or preserve mandatory minimums because of the leverage those laws give them.69 For the same reasons, state prosecutors have similarly sought tougher sentencing laws and have opposed reforms that would reduce sentences or lower mandatory minimums.70

Because their focus is on leverage and not the ideal sentence for a given crime, prosecutors have an incentive to lobby for higher statutory minimums and maximums than even they themselves believe to be appropriate for the crime in most cases; they need higher minimums and maximums so that they can use them to bargain down to what they consider actually to be an appropriate sentence. They want the ability to get to those sentences through a bargain instead of having to use resources on trials—and the only way that works is for the statutory authorizations to be set higher. So criminal statutes become like sticker prices on cars. No one thinks of them as the real price; they are just there to start the bargaining. But for that dynamic to work, prosecutors need to get legislators to set the initial price high. Prosecutors seek these provisions in good faith: they believe a criminal justice response is often the best answer to social problems and they see themselves as the guardians of that process. These are people, after all, who chose this calling, so they believe in its worth. Thus in their view, giving them greater leverage means they have greater power to fix problems. But this prosecution-centered view ignores the data on how best to maximize public safety. Often the best course is lower sentences, a shift away from mandatory minimums, or diversion from criminal justice altogether.71 Prosecutors just typically fail to see that bigger picture because they are focused on the narrow framework of the world in which they operate.

Prosecutors are not alone in lobbying for tougher criminal laws. There are typically other interests aligned in favor of harsher and broader criminal laws. Various groups have economic stakes in prison growth, such as rural communities, corrections officer unions, and private prison companies.72 In New York, for example, state legislators who have prisons in their districts are far less likely to support efforts to reform the state’s drug laws—and that is true regardless of the legislator’s party affiliation.73

Victims’ rights groups are often a powerful force for longer sentences or additional collateral consequences, such as sex offender notification laws.74 They have also successfully blocked efforts to roll back sentences.75 Although offenders and victims overlap significantly, with many offenders having been victims of crimes, victims’ rights groups tend not to represent or focus on the most frequent victims of crime.76 For example, young black males are the group most likely to be homicide victims. The homicide victimization rate for black people is six times what it is for white people, and black individuals make up half of all homicide victims, even though they are only 13% of the population.77 These patterns hold for other crimes as well. Studies have shown that black people are 66% more likely than white people to be victims of sexual assault, robbery, aggravated assault, and simple assault.78 They are also 78% more likely than whites to experience household burglary, and 133% more likely to experience motor vehicle theft.79

But victims’ rights groups rarely focus on people of color in the victim population or think about the needs of offenders who may also be victims themselves. Instead, victims’ groups tend to focus on certain subgroups, such as women and children, and they often highlight cases involving white victims instead of the far more frequently victimized communities of color. As a result, victims’ groups ignore the trade-offs associated with longer sentences because of the relatively high rates of both offending and victimization in certain communities. They also avoid the complicated narratives at play when victims are themselves engaged in some criminal activity or are close associates with those engaged in risky behavior.80 The result is that the victims’ rights movement ignores “the race, gender, and class-based realities of repeat victims of petty and violent crime” and instead promotes policy based on outlier cases.81

As criminal law has spread beyond violent crimes to cover just about every facet of life, various specialty groups often lobby to get particular issues recognized as criminal or subject to higher penalties. Criminalizing problems, as Jonathan Simon, author of Governing through Crime, has persuasively argued, become commonplace.82 Consumer groups push for more regulatory violations to be criminalized. For example, after major automobile manufacturers came under fire for failing to report defects with their vehicles, auto safety and consumer groups urged legislators to make regulatory violations criminal, and legislators responded by proposing bills that would criminalize any safety violation, providing for a maximum sentence of life should one of those safety violations result in death.83 To take another example, when animal rights groups videotaped animal cruelty at livestock farms, farming businesses urged state legislators to pass so-called “ag-gag” bills that criminalize taking pictures or videos of livestock farms to defame the facilities or their owners, some even going so far as to place violators on a “terrorist registry.”84

But in the main, prosecutors and law enforcement officials lead the push for longer sentences, and these other interest groups serve as supporting players. For instance, a survey of staff members of the Senate Judiciary Committee found that “the only area in which … paid lobbyists had a limited role was standard criminal law issues,” where the “regular player” was the Department of Justice.85 Prosecutors have thus become entrenched and powerful interests in favor of broad statutes with severe penalties, believing that they should play the critical decision-making role about when to roll back penalties in a given case.



Interest Groups That Push against “Tough-on-Crime” Tactics

Very few powerful groups stand in the way of the push for broader and more severe criminal laws. They tend to be strongest when they are pushing against more criminalization or more severe penalties in the regulatory sphere. At present, for instance, influential libertarian groups such as the Heritage Foundation and Koch Industries have been urging reforms of regulatory crimes to require the government to prove a violator knew that his or her behavior was illegal.86 Other advocacy groups are pushing back on the passage of quality-of-life crimes, such as laws criminalizing public urination, drunkenness, or sleeping on the sidewalk, because they effectively criminalize homelessness in cities across the nation.87

But in the context of crimes involving violence or the perceived potential for violence (which often includes drug crimes, especially for drugs other than marijuana), there are often few influential interests lining up to push against the tide for more severity. The direct targets of these laws—those who will or already are engaged in criminal activity—are poorly positioned to lead a lobbying effort. Those who have not yet committed crimes but eventually will engage in criminal activity might have no idea what their future holds. They may have no sense that they will later commit a crime; even if they have concrete plans to do so, they likely do not plan on getting caught. And even if one anticipated being affected, he or she would be unlikely to want to self-identify in advance in order to help lobby for less severity.

The situation is different for those who have been incarcerated or otherwise entangled with the criminal justice system. They have the greatest knowledge about how the system operates and where its failings are, but they have traditionally stood in a poor position to challenge the status quo. For starters, a criminal conviction means the loss of the right to vote in many places. Prisoners are disenfranchised in 46 states and the District of Columbia, sometimes for life.88 Roughly 2.5% of the voting population in the United States (about 6 million people) has been temporarily or permanently disenfranchised because of a criminal conviction.89 Individuals who are banned from voting obviously lack the leverage of threatening to withhold their votes from candidates based on their criminal justice policy stances. Even when individuals with criminal records have the right to vote, their turnout rates are low—even relative to the already low turnout rates among the overall population.90 People with criminal records also tend to lack the organization and funding that make for a powerful interest group.91 That is similarly true of their families and friends who may be inclined to support more sensible criminal justice policies.92 JustLeadership USA is an organization aiming to change this dynamic by empowering formerly incarcerated individuals to lead reform efforts, and its early efforts have been promising at the local level.93 But it will be a tougher climb to bring about broader legislative changes at the national and state level, particularly when these individuals have to go head-to-head with law enforcement interests.

The communities hit hardest by mass incarceration also suffer from organizational shortcomings.94 These poverty-stricken neighborhoods are often politically powerless. Even when they do seek to get their voices heard, the voices themselves are not in unison. As author James Forman has persuasively documented, people of color in high-crime neighborhoods, faced with few if any alternatives, often support a strong punitive response to stem the pervasive violence they must endure daily.95

Individuals who work in the trenches of criminal law are also limited in their ability to bring about change. While there are many reform-minded members of the defense bar who have identified single issues to tackle (cash bail practices, for example), wholesale change is outside both the mission and expertise of defense lawyers. Overstretched public defender offices barely have the resources to manage the individual representation of their clients, let alone to seek large-scale systemic reform.96 Bar associations are similarly limited. While a few prominent groups, including the New York City Bar Association and the American Bar Association have called attention to mass incarceration, they have offered few concrete roadmaps for change, nor has anything tangible resulted from their efforts.97 And these voices are atypical, as in general the private bar has been relatively silent on the issue.98

Judges also have direct experience with the shortcomings of criminal law, but they may not want to mobilize for change. At the state level, judges are typically elected, so they face all the same pressures as elected legislators and executives to appear tough on crime. Indeed, there is evidence that their average sentences get harsher the closer they are to reelection, which demonstrates their sensitivity to appearing sufficiently tough in criminal cases.99

Appointed judges have more political insulation to speak out, though they may be constrained by ethics rules. Some, however, have been quite vocal on the need for change. Former federal judge John Gleeson, for instance, attracted significant attention for issuing opinions decrying mandatory harsh sentences.100 He also sought to use his judicial authority creatively to promote reintegration of former offenders into society by establishing a reentry court in his district and urging other districts to follow suit, by seeking to expand expungement of convictions from criminal records, and by offering a novel federal “certificate of rehabilitation” to a former defendant.101 Other judges have urged change not through their opinions or official judicial actions, but in separate writings. Judge Jed Rakoff has written articles and given speeches broadly criticizing the criminal justice system in an effort to draw greater attention to the issue.102 Retired federal judge Nancy Gertner has also spoken out against mass incarceration in similar forums.103 Several state supreme court justices have recently used some form of an annual “state of the judiciary” address to criticize broken justice systems.104

But when these judges speak, they speak for themselves and not for a consensus view among judges. Some judges prefer longer sentences and a tougher response to crime. This is especially true given the high numbers of former prosecutors on the bench.105 Moreover, even if a large group of judges could agree on a course of action—such as more judicial discretion in sentencing—there is very little that judges can offer politicians in return for favorable legislation. They cannot deliver dollars or votes in the same way traditional interest groups can.

Racial justice groups represent one of the most promising sources of reform, but the politics are complicated. For most of the tough-on-crime era, these groups were muted. In large part, this is because they have not been of one view on how to address crime and violence. These groups must also contend with multiple missions that might be compromised if they place too great an emphasis on criminal justice reform, an issue that traditionally was far less popular and did not garner as much sympathy from the broader public as racial justice issues involving law-abiding citizens.106 As Michelle Alexander, author of The New Jim Crow, has explained, civil rights advocates have generally pursued issues of racial justice that evoke sympathy and defy stereotypes, which unfortunately has meant that issues involving individuals entangled with the criminal justice system have been left out.107

This is starting to change, particularly as police shootings of unarmed individuals have sparked a broader concern with how people of color are treated by the criminal justice system.108 Mass incarceration has been enveloped in this broader conversation, and some racial justice groups are beginning to give this issue a much greater focus. The NAACP Legal Defense Fund, for instance, has advocated for federal sentencing reform, citing the need to “ameliorate the harsh impact of draconian sentencing laws on communities of color.”109 The Leadership Conference on Civil and Human Rights, a coalition of civil rights groups, has also made sentencing reform and other criminal justice issues—including alternatives to incarceration and reducing barriers to prisoner reentry—top legislative priorities.110 Grassroots advocates, like the Black Lives Matter movement, secured sit-down meetings with presidential candidates and have directly influenced local elections, including the successful defeat of prosecutors who failed to bring cases against police officers who killed unarmed civilians, as Chapter 8 details.

Racial justice groups are not alone in drawing attention to these issues. Interest groups across the political spectrum have in recent years started to push for criminal justice reform. In 2014, the Open Society Foundation gave $50 million to the American Civil Liberties Union to support state-based campaigns targeting mass incarceration.111 The ACLU’s push for state-based reform includes ending the war on drugs, reducing sentences, and promoting alternatives to incarceration.112 Individuals motivated by religious convictions and a belief in redemption are also interested in criminal law reform, as are those with libertarian leanings who believe in fiscal restraint and smaller government.113 Right on Crime, for example, is a conservative group that shares the ACLU’s policy goal of reducing over-incarceration. In fact, the two groups—along with the NAACP, the Center for American Progress, Americans for Tax Reform, and others—formed a working alliance in 2015 called the Coalition for Public Safety to pursue a reduction in incarceration.114 A similarly diverse group of funders is bankrolling the group: the Ford Foundation, the Koch Foundation, the MacArthur Foundation, and the Laura and John Arnold Foundation. While the groups and funders may have different reasons for coming together—some focus on the need to rein in ballooning state corrections budgets, whereas others see the reduction of incarceration as part of broader civil rights goals and structural changes—they share a concern with excessive incarceration and irrational punitive policies. Prominent individual voices across the political spectrum have likewise raised concerns with the fiscal and social costs of criminal justice policies and the need for rationality.115



The Limits of Progress under Populism

The rise of these groups pushing against excess criminalization and incarceration has resulted in some progress in turning the tide of ever-harsher criminal justice policies. After a steady rise for decades, the total number of people incarcerated began dipping slightly in 2009. Between 2009 and 2013, the population in prisons and jails dropped 3.4%, amounting to a decline of roughly 77,000 people.116 Thirty-nine states have seen a decline in their prison populations from their peak populations.117 One might think that if we just wait long enough, these groups will ultimately succeed in bringing more significant reforms. But that wait will be a long one, even assuming nothing slows down or cuts against the current pace. It will take 75 years to cut our prison population in half at the current pace, and there are reasons to doubt we will even get to that point with the current approach because the lowest-hanging fruit of reform will dissipate before then.118

Moreover, most of the drop in population came from two sources. The bulk of the reduction in state prison populations (40%) occurred in California after a Supreme Court decision ordered the state to reduce its population because overcrowded conditions prevented the state from providing adequate medical and mental health care, leading to cruel and unusual conditions in the facilities.119 The other major reduction came from the U.S. Sentencing Commission, a bipartisan agency located in the judicial branch, where I served as a commissioner from 2013 to 2018. In 2014 the commission reduced the sentencing guidelines for many federal drug trafficking offenders and retroactively applied those reductions.120 More than 30,000 people ultimately obtained retroactive sentencing reductions, for an average reduction of 25 months off their sentence.121 Going forward, the changes will help reduce federal prison beds by 80,000.122 It is notable that both of these large-scale reforms took place outside the normal political process, which relies on elected officials. A federal court and an independent agency took the lead on these efforts, and that is the kind of institutional shift that is needed to get substantial changes, as Part Three will further explain.

If one looks solely at the changes from the regular political process, the achievements have been far more modest, with a much smaller dent being made on the prison population.123 Almost all the reforms have been to reduce imprisonment for what political scientist Marie Gottschalk calls the “non, non, nons—that is, the nonserious, nonviolent, non-sex related offenders.”124 But those offenders make up only 32.4% of the prison population.125 To put a strategy that targets only the “non, non, nons” in perspective, even if we legalized all drugs—a highly unlikely prospect given how dangerous some are and the public’s view of them—we would still have, by far, the highest incarceration rate among Western nations.

And the actual changes in the law affecting the “non, non, nons” have been far less ambitious. Consider, for instance, Oklahoma’s recent sentencing reform efforts. In April 2016, Oklahoma made commonsense, yet minor, adjustments to its sentencing laws: allowing certain nonviolent crimes to be charged as misdemeanors instead of felonies, lowering some drug trafficking mandatory minimums, increasing the use of drug courts, and raising the minimum damage required for something to be charged as a felony property crime from $500 to $1,000.126 Oklahoma’s governor Mary Fallin claimed these sentencing changes would “control costs and reduce incarceration rates,” and the conservative advocacy group Right on Crime called them “comprehensive criminal justice reforms” to “right-size [Oklahoma’s] prison system.”127 While these reforms are sensible improvements, no one should be fooled into thinking that they will have a meaningful impact on Oklahoma’s incarceration rate, which became the highest in the nation in 2018.128 Oklahoma’s prisons are currently operating at 123% capacity, yet staffed at only 60% due to budgetary shortfalls, two statistics that, taken together, earn Oklahoma the distinction of the highest prisoner-to-staff ratio in the country.129 The April 2016 reforms, however, do little to address the existing incarcerated population. Oklahoma’s interim director of the state’s department of corrections admitted as much, saying that these four reforms amount to merely “nibbling around the edges” of the problem.130 He lamented that the prisons are “overcrowded and the criminal justice system keeps cramming [people] into bed space that doesn’t exist.”131 “Until we start readjusting our criminal justice code,” he warned, “this is going to continue.”132 He also estimated it would take years before such reforms would have any meaningful impact on Oklahoma’s overall costs of corrections.133

Louisiana provides another example of how reform efforts fall far short of having a significant impact on the overall sweep of criminal law. Its legislature recently passed a criminal justice package that the Executive Director of the ACLU of Louisiana claimed was a “landmark reform to [the state’s] broken criminal justice system,” including lowering sentences for theft and burglary and eliminating some mandatory minimums, making individuals with drug felonies eligible for food stamps and other welfare benefits, giving judges greater discretion to reduce or waive fines for formerly incarcerated people who cannot afford to pay them, and allowing people in prison to earn good time credits more quickly by participating in educational and drug treatment programs.134 These reforms, like Oklahoma’s, deserve praise. But they should not be mistaken for the kinds of changes that will make a dent in Louisiana’s incarceration rate, which is the second highest in the country.135 Many of the proposed reforms for people convicted of violent crimes were removed from the final legislation package,136 thus rendering about half of the state’s prison population ineligible to benefit from any of the policy changes.137 In total, these reforms are estimated to reduce the prison population by just 10%, which will still leave Louisiana with an incarceration rate that is higher than just about every state in the country.138

Georgia, too, has gained widespread publicity for “leading the nation with meaningful justice reform.”139 The state’s many reforms include increased educational programming for prisoner, restoring access to food stamps and other public benefits upon release, and preventing state licensing boards from requiring one to disclose a criminal history.140 Despite these praiseworthy initiatives, the state’s harsh sentencing laws remain largely intact, and the state’s prison population decreased only 6.5% over Governor Nathan Deal’s first four years in office, leaving Georgia’s incarceration rate among the highest in the country.141 A vivid example of the limited promise of these reforms is Georgia House Bill 328, which took effect in July 2015; one provision aims to give drug dealers originally sentenced to lengthy mandatory minimums under Georgia’s harsh habitual offender law an opportunity for parole.142 The law applies to individuals with an impeccable behavior record after serving at least 12 years of their original sentence.143 Again, while a notable improvement, the reform itself is actually quite limited in scope.144 With its current requirements, the reform will apply to approximately 50 people, but there are more than 50,000 currently incarcerated in Georgia.145

These examples are emblematic of what we are seeing in states around the country and what is being touted as reform.146 Some states have eliminated criminal penalties for low-level marijuana offenses, but they retain a harsh approach to other drugs or to the distribution of larger quantities of marijuana.147 Juvenile offenders have also been the subject of some reform efforts, but here, too, the changes have been incremental, with some states cutting back on the use of life without parole sentences for juveniles, but not changing the approach to juvenile crime more generally.148 States have also targeted reentry as an area for reform by changing their expungement policies and authorizing “certificates of rehabilitation” for some offenders, but collateral consequences of convictions remain sweeping for most people convicted of a felony.149

Federal efforts, apart from the Sentencing Commission’s changes, have been even less substantial. Legislative changes to reduce federal sentences have been rare. An exception was when Congress reduced the disparity between crack and powder cocaine sentences in 2010 with passage of the Fair Sentencing Act.150 That law still maintained a ratio of 18-to-1 between the two drugs, and the change was not made retroactive, so thousands of offenders remain imprisoned under the previous 100-to-1 ratio. And other federal legislative efforts to lower mandatory minimum sentences for drug trafficking stalled, despite some bipartisan support and their modest reach. President Obama’s administration was more active with executive action but still cautious in its efforts.151 Attorney General Eric Holder announced a “Smart on Crime” initiative in 2013 aimed at reducing the federal prison population. The initiative included a new charging policy for federal prosecutors to limit the use of mandatory minimums in drug trafficking cases to those involving gangs or organized entities, or for those who engaged in violence.152 Obama also restored Pell Grants for some prisoners as part of a pilot program, but correctional institutions themselves must apply to participate in the program and many restrictions apply.153 The president also granted sentencing commutations to a record number of individuals serving long sentences for drug offenses.154

But even under President Obama—who was specifically interested in criminal justice reform and went so far as to pen a law review article documenting his achievements in criminal justice in his last month in office—there was widespread resistance to change.155 Although he granted commutations to a relatively large number of people compared to his immediate predecessors, his overall grant rate for clemency (including pardons) was not significantly higher than those who came before him.156 Moreover, he had a record number of denials—including of people who met his stated criteria for clemency.157 The Obama administration was also reluctant to give compassionate release to federal prisoners, with the result that many people died of terminal illnesses in prison.158 His administration failed to improve those practices even after scathing reports by the independent Inspector General of the Department of Justice.159 The Obama administration did not agree with the Sentencing Commission that all federal drug offenders should be eligible for retroactive sentencing relief and would have categorically barred more than half the people who ultimately received sentencing reductions from ever going before a judge to ask for relief.160 So the biggest achievement at the federal level largely took place in spite of the position of the Obama Department of Justice.

There has been similar political resistance at the state level to calls for broader relief. For instance, a trio of 2015 reforms in Maryland to lessen marijuana penalties, limit civil asset forfeiture, and restore voting rights for ex-felons were all vetoed by Maryland’s governor, who cited advocacy by law enforcement unions to justify his opposition.161 Even when a state manages to pass reform legislation, subsequent budget debates can derail the effort. This was the case in Indiana, which reformed its justice system to provide treatment instead of incarceration for many low-level offenses, only to fail to fund those reforms in later years.162 And successes are often paired with failures. Texas, for instance, has been held up as a model of bipartisan criminal justice reform, but while a recent legislative session generated some reform victories, several other bills were rejected, including legislation to raise the age of adult criminal culpability from 17 to 18 and to set up a needle exchange program.163

More critically, not all the changes to criminal justice policies through the political process in recent years have been to lower sentences or reduce the reach of the penal system. On the contrary, in spite of our record-high levels of incarceration and the unprecedented reach of criminal law, we still see calls for increasing punishment and extending criminal law to new areas. Eleven states saw an increase in their prison populations from 1999 to 2014.164 Responding to a burgeoning increase in heroin use, several states have increased punishments for crimes involving heroin.165 The one-way ratchet of increased sentences for sex offenders shows no signs of stopping: a 2014 bill signed by Florida governor Rick Scott imposed a 50-year mandatory minimum sentence for felony sex offenders with a single previous sex offense.166 In response to high-profile gun violence, states have increased mandatory minimum sentences for certain gun crimes.167 At the federal level, the Department of Justice under President Obama sought to expand the prosecution of corporate wrongdoers, particularly in the wake of scandals in the automobile industry, and the Trump administration’s Department of Justice, along with some congressional Republicans, have sought increases across a range of crimes, including immigration and synthetic opioids.168

And it is still the case that a single highly publicized crime can set back broad-scale, well-thought-out reforms. Consider the case of Wendell Callahan, who received a retroactive reduction of his federal drug sentence and upon release was arrested for committing a triple homicide. Senate Republicans have used the case as evidence against federal sentencing reform of drug penalties.169 Similar phenomena threaten state reform. Following the murder of a police officer in New Mexico, for instance, the state legislature pivoted from a proposal to restrict the state’s “three strikes” sentencing policy to one that would expand it.170 More broadly, some commentators worry that a spike in homicides in some urban areas might derail state and local criminal justice reform efforts.171

So although there has been some rollback in imprisonment because of a growing number of forces speaking out against mass incarceration, their achievements have been slight and have come nowhere close to tackling the record high levels of incarceration in the United States. Strong political and psychological forces remain decidedly in favor of long sentences and an expansive criminal state—even when doing so is best characterized as pathological. If reform is sought directly through the political process, it will achieve only so much before running up against these political forces.
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INSTITUTIONAL INTRANSIGENCE


ONE MIGHT WONDER why it has only been in the past few decades that the United States has taken a punitive turn far sharper than anything in our history—one that sets us apart from the rest of the world in terms of incarceration rates. After all, the underlying political dynamics that produce excessive punishment have been evident from the nation’s early days. The public’s concern for security, and the incentives for elected officials to show responsiveness to it, are nothing new.1 The Framers themselves foresaw that the political process might produce excessive criminal laws. As Alexander Hamilton wrote in Federalist No. 74, “The criminal code of every country partakes so much of necessary severity, that without an easy access to exceptions in favor of unfortunate guilt, justice would wear a countenance too sanguinary and cruel.”2 That “necessary severity” comes from the retributive impulses of the population and its representatives responding to the worst crimes without thinking about all the cases the letter of those laws will reach and how mitigating circumstances might call for a different outcome. The English philosopher and utilitarian Jeremy Bentham made similar observations, noting that “legislators and men in general are naturally inclined” toward “undue severity” because of “antipathy, or a want of compassion for individuals who are represented as dangerous and vile.” As a result, he argued that greater precautions should be taken against excessive severity, as opposed to leniency, because it is on the side of severity that “there has been shown the greatest disposition to err.”3

If the political pressures for severity have been present from the country’s very beginnings, why has it been only in the past few decades that our incarceration rate has exploded to levels that are orders of magnitude greater than anything that came before? Changes in crime rates and social unrest are part of the story, with the shift to punitiveness and mass incarceration starting in response to a large uptick in violent crime and an upheaval in the social order in the 1960s. But the rates of incarceration continued to climb even as crime leveled off or declined and as riots and social unrest abated. So although crime rates and disorder help explain the initial impetus toward severity in the 1970s, they cannot explain the steady and virtually unending march of increased incarceration that we continue to witness and that seems impervious to actual crime rates or danger.

This chapter focuses on critical institutional shifts from the past few decades that have locked in place tough-on-crime dynamics by removing critical checks that previously existed. The Framers constructed a constitutional architecture to guard against pathological politics, but their design assumed a world of criminal trials and a simpler body of laws that no longer exists. Prosecutors have come to dominate decisions about criminal justice policies, but unlike the rise of other executive actors in the administrative state—where the challenges to traditional constitutional principles were obvious and met head-on with other protections—the rise of the modern criminal state was met with no substitutes to check excess. The result has been a framework commanded by prosecutors and a weakening of other forces to act as a check against them. It is this institutional setup that makes real criminal justice reform almost impossible unless the institutions themselves change.


Traditional Checks on Excessive Government Punishment

The centerpiece of our constitutional government is its system of separated powers and checks and balances. As James Madison stated in Federalist No. 47, “The accumulation of all powers legislative, executive and judiciary in the same hands, whether of one, a few or many, and whether hereditary, self appointed, or elective, may justly be pronounced the very definition of tyranny.”4 The concern with consolidated powers is at its apex in criminal cases, where the threat to liberty is greatest.5

The Framers thus put in place numerous constitutional protections to prevent government overreaching in criminal matters. Article I is aimed at preventing Congress from exercising judicial or executive powers in addition to its legislative powers. Article I directly prohibits Congress from passing bills of attainder that target specific individuals for punishment.6 This safeguard, as the Supreme Court has noted, is “an implementation of the separation of powers, a general safeguard against legislative exercise of the judicial function, or more simply—trial by legislature.”7 Article I also prevents Congress from passing ex post facto laws to avoid “arbitrary and potentially vindictive legislation.”8 This, too, “upholds the separation of powers by confining the legislature to penal decisions with prospective effect and the judiciary and executive to applications of existing penal law.”9 Article I further limits Congress from suspending the writ of habeas corpus because of its importance in checking arbitrary imprisonments.10 This provision checks the legislative branch from encroaching on the judicial function.

The Framers did not simply place limits on legislative powers; they also armed the other branches with powers to check against legislative overreach. Article II gives the president a broad power to grant clemency—either with outright pardons or commutations that reduce sentences—for all federal cases except cases of impeachment.11 This power, which sits alongside the commander-in-chief power, is one of the cornerstones of executive power. Congress has no authority to control it because it serves as a crucial check on Congress itself.12 James Iredell argued at the North Carolina ratifying convention that clemency allowed the executive to cabin overbroad general laws because “it is impossible for any general law to foresee and provide for all possible cases that may arise.” Clemency allowed a correction for the “many instances where, though a man offends against the letter of the law, … peculiar circumstances in his case may entitle him to mercy.”13 The Framers knew this dynamic well because English criminal law in the 18th century “err[ed] on the side of severity,” and pardons often served as a crucial corrective.14 Thus, as Alexander Hamilton emphasized, “the benign prerogative of pardoning should be as little as possible fettered or embarrassed.”15

Clemency not only checks legislative excess but also allows the president to control his subordinates in the executive branch. As the Supreme Court has explained, clemency “afford[s] relief from undue harshness or evident mistake in the operation or enforcement of the criminal law.”16 It allows the president to check prosecutors in the executive branch who overstep. Presidents have used the clemency power to express their disagreement with charging decisions and policies of prior administrations, as well as prosecutors serving during their own time in office.17

The Framers’ preoccupation with providing safeguards in criminal cases carries over to Article III, which vests the judicial actors—judges and juries—with critical tools to protect defendants from government overreaching. Article III mandates that the trial of all crimes must be by jury, giving the jury a critical role in the Constitution’s checks and balances. Juries, as Judge Learned Hand put it, “unlike any official, are in no wise accountable, directly or indirectly, for what they do” and “introduce a slack into the enforcement of law, tempering its rigor by the mollifying influence of current ethical conventions.”18 Their unreviewable power to acquit allows them to prevent legislative and executive overreach in particular cases.19 Harvard Law School dean Roscoe Pound called the jury’s checking function “the great corrective of law in its actual administration.”20

Although federal judges are part of the government structure and therefore not as independent as juries, they are designed to be insulated from the other branches, and they serve a critical checking function as well. They have life tenure and salary protections so that they will not fear reprisal based on their rulings, giving them a degree of independence to protect rights against majoritarian overreach. Justice Antonin Scalia argued that the “most significant role” for judges is “to protect the individual criminal defendant against the occasional excesses of th[e] popular will, and to preserve the checks and balances within our constitutional system that are precisely designed to inhibit swift and complete accomplishment of that popular will.”21 The Constitution vests judges with enforcing the constitutional protections for criminal defendants, from the limits on Congress in Article I to the many rights for individuals in criminal cases set out in the Bill of Rights.22

Many constitutional protections apply not only to the federal government, but also to the states. The Supreme Court has gradually applied most of the rights contained in the Bill of Rights against the states through the 14th Amendment’s Due Process Clause. The notable exceptions to incorporation are the Fifth Amendment’s right to an indictment by grand jury and the requirement of a unanimous jury.23 Other constitutional rights apply to the states even without due process incorporation. The prohibitions on the passage of bills of attainder and ex post facto laws are expressly directed to the states in Article I.24 And while the president’s pardon power only applies to federal offenses, every state constitution includes a provision calling for some sort of clemency procedure.25

While the Constitution provides the cornerstones for checking government excess in criminal cases, traditionally many other mediating devices operated alongside the constitutional protections. Soon after the nation’s founding, the United States shifted to a model of criminal justice that was highly individualized and placed great discretion in judges to formulate appropriate sentences for defendants. Parole officials could similarly reduce sentences that proved to be too long.26

For much of America’s history, these checks worked together to keep the country on par with other democracies in terms of the incarceration rate and the scope of criminal punishments. All of these institutional checks rest on the notion that policy-making at the legislative level requires adjustments to account for important case-level specifics. To put it another way, they embrace the idea that the excesses of populist judgments, which by their nature are general and at a wholesale level, must yield to the consideration of the facts of individual cases.



The Checks Diminish

When the tough-on-crime era began in the late 1960s, this institutional balance broke down. Criminal codes expanded everywhere, giving prosecutors a greater menu of possible charges to bring. Through the 1970s and 1980s, legislators began to take on a greater role in sentencing by imposing mandatory minimum sentences, requiring judges to follow specific guidelines, and eliminating parole.

This created a huge shift in the balance of power in criminal matters. The checks provided by judges and parole officials weakened considerably or disappeared as a result of efforts like these. Prosecutorial power concomitantly increased. As legislators rushed to pass more and more laws to show their symbolic concern with crime, prosecutors could choose from a greater range of possible charges to file or threaten to file. As separation of powers scholar Liz Magill has explained, “Given that the range of possible enforcement actions under criminal laws … is extremely broad, it is the prosecutors’ pattern of decisions that shape the meaning of law, not the underlying statute itself.” As a result, “decisions by prosecutors about how to enforce a statute are indistinguishable from lawmaking.”27 Prosecutors thus effectively started to consolidate both executive and legislative powers.

Prosecutorial power became greater still because prosecutors’ charging decisions also often dictated someone’s sentence if the sentence was preset in a mandatory guideline regime or with a mandatory minimum statutory sentence, thus vesting them with a form of judicial power. Defendants who thought they were overcharged could no longer count on judges to provide a mediating force at sentencing because judges’ hands were tied. Nor was parole available in many places to recognize changes in defendants or their circumstances or to act as a check on excessive sentences by judges. Moreover, the greater severity of punishments gave prosecutors more leverage to extract pleas because the sentences defendants risked at trial became substantial. While plea bargaining existed as a sub-rosa practice for most of the nation’s history, the official stamp of approval by the Supreme Court in 1971, along with the vastly increased leverage the new legislative landscape gave prosecutors, led to astronomical increases in the rates of cases settled outside of trial beginning in the 1970s.28

The cumulative result of these shifts is that prosecutors combine legislative, executive, and judicial powers under one roof—the very definition of tyranny that the separation of powers was designed to guard against.

Critically, this state of affairs could not come to pass without acquiescence from the judicial guardians of the separation of powers. In other areas of constitutional law, the Supreme Court has made it clear that the government cannot put a price on an individual’s exercise of a constitutional right. Thus one might think that a prosecutor’s threat to bring charges that carry a much greater punishment similarly places an unconstitutional condition on a defendant’s right to a jury trial. For most of the nation’s history, plea bargaining largely took place in the shadows precisely because of concerns that it was not a legitimate practice even if the participants had an interest in supporting it.29 With crime rates and criminal cases skyrocketing, stretching already limited judicial resources, the Supreme Court explicitly accepted plea bargaining as the new normal, even if it stood in sharp tension with the rest of the Court’s unconstitutional conditions jurisprudence and seemed to put an unlawful price on the exercise of the jury trial right.30 The Court has placed almost no limits on what prosecutors can threaten if a defendant turns down a plea deal, as long as there is evidence to support the threatened charges.

The Supreme Court has also taken a cramped view of the Eighth Amendment outside of death penalty cases, further strengthening prosecutors’ hands by allowing them to seek ever harsher sentences.31 Although the Court has used the Eighth Amendment to strike down a defendant’s sentence as disproportionate in a small number of cases, the Court in recent decades has generally taken a far more limited view of what the Eighth Amendment requires.32 A majority of the Court has embraced the view that the Eighth Amendment imposes only a “narrow” proportionality principle in noncapital cases.33 In particular, since 1991, the Court has required an individual challenging a particular sentence on Eighth Amendment grounds to make a threshold showing that the sentence is grossly disproportionate to the crime, a test that requires the challenger to show that the state has no “reasonable basis for believing” that the sentence will serve any penological goal.34 Thus if the state reasonably believes that the sentence serves either deterrent, retributive, rehabilitative, or incapacitative goals, the sentence passes constitutional muster. Commentators have rightly pointed out that this test gives states virtually a free pass to impose whatever punishments they want, because just about any sentence can be justified based on one of these theories of punishment.

Looking at just a few of the sentences the Court has upheld using this test proves the point. The Court condoned a mandatory life sentence for a defendant who committed three separate low-level theft offenses that cumulatively totaled less than $230.35 It upheld a mandatory life sentence without parole for a first-time offender charged with possessing 672 grams of cocaine.36 The Court permitted a 25-years-to-life sentence under California’s three-strikes law for an individual whose third strike was the theft of three golf clubs worth roughly $1,200 because the defendant had a record of prior offenses, including burglaries and a robbery.37 In another three-strikes case, the Court allowed a 50-years-to-life sentence for an individual whose criminal history contained no violence and whose three strikes consisted of a petty misdemeanor theft and two separate incidents where he stole a total of nine videotapes worth $150 from Kmart.38 While the Court has softened its stance somewhat in cases raising categorical challenges to life without parole sentences in cases involving juveniles, it has yet to engage in more scrutiny of the government in other noncapital cases.39 The result is that the Eighth Amendment fails to act as a check on prosecutors and government overreach.

This one-two punch—legislatures arming prosecutors with a choice of charges and severe mandatory sentences and the judiciary giving them unlimited license to use harsh sentences as leverage to extract pleas—virtually knocked jury trials out of the system. In the federal system, those who go to trial face sentences three times as long as those who plead.40 It is thus no surprise that 97.1% of convictions in the federal system are the result of pleas.41 At the state level, 94% of felony convictions are the result of pleas, and those who go to trial similarly face significantly longer sentences, with a mean maximum sentence imposed on state felony convictions after trials of 78 months compared to 29 months after pleas.42

With jury trials a rarity, one of the Framers’ central checks on government excess lost its mediating influence. Although plea bargaining takes place in the shadow of a jury trial—because the defendant’s bargaining chip is his or her ability to threaten to take the case to trial—there are many reasons why the possibility of a jury trial does not exert a large pull on the process. As legal scholar and now judge Stephanos Bibas explains, a variety of factors distort the bargaining process, including attorney competence, compensation, and workloads; information deficits; and a variety of psychological considerations, including “overconfidence, denial, discounting, risk preferences, loss aversion, framing, and anchoring.”43

The new normal in criminal law administration over the past four decades is thus a regime dominated by prosecutors, with almost no role for judges or juries in policing them. Congress and state legislatures now promulgate criminal statutes for a world in which plea bargaining is the overwhelming default mode of operation. Legislators pass statutes with high statutory maximum penalties and mandatory minimum penalties to give prosecutors the leverage they need to induce guilty pleas—not necessarily because they believe those penalties should be the actual punishments imposed. We now have an endless cycle in which legislators continue to have incentives to pass excessive laws and prosecutors have incentives to ask for them. And no other institutional actor is currently positioned or willing to stop this dynamic.

But it is even worse than that. The decline in the judiciary’s role (juries and judges) in criminal cases and the corresponding rise of prosecutorial power has been the most fundamental shift in the balance of powers in criminal law, but it is not the only one. Other checks have atrophied as well. As noted, many jurisdictions eliminated parole, thus removing another important check after someone has been charged and sentenced. Recall that clemency, too, has fallen into desuetude. Clemency relies on elected leaders—the president or a governor—exercising their discretion. But those elected leaders feel the same political pressures as others, so they have become reluctant to give anyone a break out of fear that person might go on to commit another crime.

The result is an institutional arrangement that essentially places prosecutors, with their powers not to charge or to pick from among a range of charges, as the only firewall against excessive legislative judgments. Defendants can argue the merits of their cases before prosecutors in the hopes of convincing them that certain charges, while technically available, would nonetheless be excessive in a particular case.44 But those pleas will be made to people with a stake in the proceeding and no guarantee that they will take an unbiased view.

Prosecutors are thus an imperfect and incomplete check on legislative excess. In most jurisdictions, head prosecutors are elected, so they will typically have an incentive to bill themselves as tough on crime. And because local jurisdictions do not pay for prisons, which are funded by the state, prosecutors are not internalizing the direct costs of their choices. To the extent that long sentences are themselves criminogenic because they make reentry difficult, prosecutors are unlikely to think about that, either, because the link is too attenuated and hard to explain in an election cycle. Thus their usual incentives are to pursue tough policies with little regard for the downsides of that approach. Economist and legal scholar John Pfaff has recently shown that a significant part of the increase in incarceration in the last few decades comes from an increase in prosecutorial decisions to pursue felony charges.45

Even when a lead prosecutor is appointed, instead of elected, they lack the proper incentives to push back against legislative excess because they still work in a highly political environment. The U.S. attorney general is appointed, for instance, and yet for decades the Department of Justice has taken the position that prosecutors either must or typically should charge the most serious readily provable offense.46 This guidance fails to acknowledge that the executive should exercise discretion when laws go too far.47

Whether appointed or elected, prosecutors lack an incentive to push back because they have a vested stake in maintaining things as they now exist—with a wide menu of charges from which to choose, with mandatory sentences that give them leverage to extract pleas, and with almost no oversight. They stand as poor stewards to see whether the overall working of the administration of criminal law furthers public safety and maximizes limited public resources because they have too much to lose if it changes. They possess all the power in the current institutional arrangement and no incentives to let that power go.



No Check on Irrationality

In some ways, the administration of criminal laws in the United States mirrors the administration of any number of other regulatory laws: an executive agency is chiefly responsible for administering broad statutes and giving them content by its enforcement decisions. That describes not only how prosecutors’ offices administer criminal laws, but also how we handle environmental law, securities regulation, consumer protection, telecommunications, and a host of other issues. The agency is the adjudicator in these disputes, deciding what sanction is appropriate.48

But there are fundamental differences between the administration of criminal law and the administration of civil regulations. As an initial matter, the politics tend to be different in the two spheres. In a typical civil regulatory context, there are powerful interests on both sides of the issue. If anything, in many civil regulatory areas, the regulated entity has disproportionate power to block laws that it views as too sweeping.49 This is the well-known phenomenon of regulatory capture, and it is arguably present across a range of issues because the interests subject to regulation are well-financed and organized.50 No one would argue that criminal defendants—the target of criminal regulations or laws—are able to exercise much if any influence. Instead, in the criminal context, the regulators—the prosecutors—hold the power because legislators are only too willing to give them whatever authority they need to fix any instance of under-regulation.51 If prosecutors want broader laws or longer sentences, they almost always get their way. In contrast, while civil regulators win some battles in other contexts, they often lose or have to settle for watered-down versions of their requests.

Even if the politics were not so lopsided in criminal law, however, there would be significant differences between the administration of criminal laws and the administration of civil regulatory laws. Regulatory agencies expressly recognize that they are performing more than ministerial tasks when they administer the laws. They are often expressly charged with promulgating rules and making policies. And they know that they are also charged with making policy judgments when determining which laws to prioritize and how best to use limited enforcement resources.52 Prosecutors, in contrast, tend to see their professional role quite differently. They tend not to recognize that they make policies (even though they do) through their charging practices. You will often hear them say their job is simply to enforce the laws on the books, when in fact their exercise of discretion gives shape to that law (and even though prosecutors and their professional associations often lobby legislators directly to shape the content of the law itself).53

Another significant difference between regulatory agencies and prosecutors is that there is an entire body of administrative law that exists to police civil regulatory agencies and their decisions. Civil agencies must use impartial adjudicators who are institutionally separated from agency employees responsible for investigation and prosecution.54 Anyone at the agency who is responsible for adjudicative decisions is prohibited from having ex parte contacts about the merits of a proceeding. The Administrative Procedure Act imposes various process requirements when agencies take actions against individuals, including giving interested parties notice and an opportunity to present evidence and arguments and to log exceptions to tentative agency findings.55 When an agency proceeds in a formal proceeding, it must issue a decision on the record with a statement of findings and conclusions.56

Prosecutors’ offices are under no obligation to provide any kind of process to individuals during plea bargaining, even though that is the final adjudication for all but a tiny percentage of cases that go to trial. Misdemeanor cases are run like an assembly line of take it or leave it offers, with defendants lacking any practical ability to challenge prosecutor decisions.57 Felonies are not much better. The same prosecutor who investigates a case can make the final charging decision and determine what plea to accept. There is no separation of executive and adjudicative power. Defendants have no right to any formal process within the office. The prosecutor is not obligated to allow a defendant to present evidence in his or her defense or to refute or dispute prosecutorial claims at the bargaining stage. During plea bargaining, prosecutors can engage in ex parte contacts with witnesses or the police or other investigators, and prosecutors do not need to share with the defendant information on which they are relying. Defendants have no right to an internal appeal up the chain of command within a prosecutor’s office to dispute a charging decision or plea offer. Prosecutors never need to explain why they offered a particular sentence to one defendant but refused to do so for another similarly situated defendant. Transparency is woefully lacking in prosecutors’ offices, so most defendants usually do not even know what other similarly situated defendants have been offered or if prosecutors are diverging from office policies.58 While the formal trial process is heavily regulated by constitutional provisions, the plea bargaining process—the real site of criminal decision-making for all but a small percentage of cases—is left entirely to the prosecutor’s discretion.

The role of reviewing courts is also starkly different in the criminal and civil contexts. Courts review civil regulatory agencies to make sure their policies are rational and not arbitrary and capricious. Agencies must explain why their approaches are consistent with their governing statutes. If they change course from one case to another, they must explain why they are doing so and support their decision in the record.

In contrast, judicial review of prosecutors (and criminal justice policies in general) has been almost nonexistent. “In the ordinary case, ‘so long as the prosecutor has probable cause to believe that the accused committed an offense defined by statute, the decision whether or not to prosecute, and what charge to file or bring before a grand jury, generally rests entirely in his discretion.’ ”59 Prosecutors rarely need to explain their policy choices or enforcement priorities or decisions. Although prosecutors’ offices often change their enforcement policies, those shifts are neither public nor subject to review to make sure there is a reasoned basis for the new approach. When courts evaluate pleas to make sure they are knowing and voluntary, the process is a cursory rubber stamp—a far cry from the hard look courts take at agency decisions.60 Although it is theoretically possible to bring a claim for vindictive or selective prosecution on “an unjustifiable standard such as race, religion, or other arbitrary classification,” the hurdles for doing so are so high that almost no one prevails in even getting discovery, much less succeeding on the underlying claim.61

The result is that prosecutors escape scrutiny for their enforcement choices. The judiciary does not review their choices, and the political process takes little interest because the vast majority of the electorate, who are unaffected by prosecutions, pays little attention. And because the Supreme Court has all but abandoned Eighth Amendment oversight of sentencing decisions in noncapital cases, the resulting punishment also escapes scrutiny. “Without judicial oversight to speak of or any internal constraints, the potential for arbitrary enforcement is high.”62

Other oversight mechanisms fail to pick up the slack. Civil regulatory agencies face oversight from other executive actors.63 At the federal level, the Office of Information and Regulatory Affairs makes sure that the benefits of agency regulations outweigh the costs and that less expensive alternatives have been considered.64 No such review is in place for prosecutors. And with parole gone and clemency a nonstarter in many jurisdictions, no other executive actor takes a second look at prosecutorial decision-making in individual cases, much less undertakes an analysis of the way in which the broader policies are operating and interacting.

Legislators cannot be counted on to oversee prosecutors any more than prosecutors can be counted on to check legislators. Because of the politics of criminal law, legislators, like prosecutors, fail to take an interest in or assess the costs and benefits of particular policies. Instead, they focus only on the benefits of long sentences and severity, without recognizing the trade-offs. They do a poor job assessing risk trade-offs, often opting for policies that appear to satiate a short-term retributive impulse (whether it is longer sentences, a lack of programming in prison, or disallowing public benefits on release) but that over the long term increase the risks of crime.

What is needed to check these flaws is a different institutional actor that can assess the bigger policy calls and check them for irrationality. In the civil regulatory field, institutional designers have long recognized the need for this kind of check. The administrative state is based on the idea that legislators are not well suited for making detailed policy calls and that experts in a field can produce better substantive decisions, guided only by the general instructions of the legislature about the basic goals. Congress thus leaves it to the Federal Communications Commission to set the nation’s communication policies with only the vague instruction to further the “public interest, convenience, and necessity.”65 While Congress gave the Environmental Protection Agency more details, it nevertheless leaves the specifics of environmental policy to the agency’s expertise. These agencies are then policed by the courts and various administrative law doctrines to make sure their judgments are rational and justified.

This model is not completely foreign to criminal law. Starting in the 1980s, many jurisdictions created expert agencies in the hope that they would set criminal punishments based on the best knowledge available instead of the political winds of the moment. Those who designed these agencies, typically known as sentencing commissions, hoped that they would help insulate sentencing policy from the pathologies of the political process. Senator Ted Kennedy, one of the leading backers of the creation of a federal sentencing commission, emphasized that such an agency was necessary because it was not “likely that Congress could avoid politicizing the entire sentencing issue.”66 A key staffer who helped draft the law creating the federal commission echoed this motivation, noting that “a Congress caught up in the politically volatile issues of law enforcement and crime control would be unable or unwilling to avoid the temptation to increase criminal sentences substantially.”67 But more than half of the states have no sentencing agency to temper the political forces in favor of harsher laws.

And even when a sentencing commission is in place, it is only responsible for sentencing. It does not set the policies for other critically important criminal justice issues, including charging decisions, crime definitions, reentry and collateral consequences, prison programming and conditions, or so-called second-look decisions that include parole and clemency and involve the reevaluation of an individual after he or she has served a prison sentence of some length of time.

Just about everywhere in the United States, most critical decisions about criminal justice policy are nothing more than highly politicized gut reactions. Most jurisdictions have collateral consequences of conviction set by statute, so the decisions are made by legislators without input from expert agencies or criminologists. The same is true for crime definitions. Charging decisions are the exclusive province of local prosecutors’ offices for the most part, unaided by data or systemic analysis. Prison officials and probation officers might play a role in prison programming and reentry policies, but often these decisions are guided by past practice instead of current data or there is no money to do much of anything.68

Even where it still exists, parole is also influenced by political concerns. For most of the 20th century, jurisdictions used parole commissions to determine whether a defendant had been rehabilitated and could therefore be released. From the beginning, politics influenced these boards. Boards were traditionally composed of political appointees. Few standards governed the boards’ decisions on whether to grant or deny parole; instead, boards looked primarily to the seriousness of the underlying offense.69 Because there was no objective determination of “seriousness,” decisions “were personal and therefore not subject to debate.”70

These decisions did not receive much scrutiny until violent crime rates shot up and the public and politicians took greater notice of how the state was addressing crime. As crime in general has become more politicized, so have parole determinations. In the last 40 years, the growth of mass incarceration and heightened public attention to crime policy “have not been lost on parole boards.” The resulting political pressure exerted on boards has become “immense,” leading to “increas[ed] reluctance to release prisoners before the expiration of their maximum sentences.”71 Indeed, it is “not uncommon” for parole board members to lose their positions for making politically unpopular decisions.72

Clemency, too, is a highly political process that is rarely informed by data or part of a framework that relies on dispassionate expert assessments. In the past few decades, clemency rates have plummeted at the state and federal levels, with executive leaders unwilling to take the political chance that someone granted relief will go on to commit a highly publicized criminal act.

In the rare areas where agencies are operating in the criminal justice sphere, they tend to proceed unlike typical regulatory agencies. Just as prosecutors have avoided rationality checks on their policies, so, too have most of these agencies. Sentencing commissions typically escape traditional arbitrary and capricious review by the judiciary. Prison regulators face judicial review, but it is far more deferential than the review given to most agencies for their decisions.73 In New York, for example, judicial intervention is warranted “only when there is a showing of irrationality bordering on impropriety.”74 Parole boards also receive little oversight. In California, judicial review is limited to determining whether there was “some evidence” supporting the parole decision.75

The consequence of this institutional structure is that the political forces described in Chapter 6 face almost no pushback in any area of criminal justice policy-making, either in individual cases or in assessing the overall rationality of any given policy, because critical checks to push against them have atrophied or disappeared. It is no surprise, then, that we have the bloated codes and prisons we have today because there is no one keeping an eye on this Leviathan to make sure it makes any sense. Any reform of criminal justice in America must therefore begin with institutional changes that address these shortcomings.








 


PART THREE


FOR THOSE AFFECTED BY MASS incarceration and the thousands of criminal laws and long sentences on the books, it is a cruel irony that we arrived at this point almost by accident. No central planner sat down to craft it as a solution to society’s many ills. Indeed, we do not have anything remotely close to a central criminal justice system in the United States. We have 51 jurisdictions making criminal laws and more than 2,300 prosecutors’ offices making their own decisions about how to enforce them.1 Yet somehow these different sovereigns and government officials have all more or less coalesced around the same punitive policies.

To be sure, there is wide variation among states in incarceration rates and among localities in enforcement practices. Incarceration rates range from that of Oklahoma, which currently has America’s highest incarceration rate of 1,079 persons for every 100,000 residents, to that of Massachusetts, which has the lowest rate of 324 individuals per 100,000 residents.2 These rates reflect differences in various practices and policies, from how the jurisdiction treats juveniles who commit crimes to the way they charge recidivists. Nor is all the variation at the state level. Within each state, counties and districts differ from one another. For example, all of the executions since the death penalty was reinstated in 1976 have been carried out by only 15% of the counties in the United States.3 Communities in southern states that have higher income inequality, a larger number of evangelists and fundamentalists, and / or higher crime rates are particularly punitive.4

This variation reflects the fact that the politics and institutions in different states diverge. But even Massachusetts would lead most of the rest of the world in incarceration, so American jurisdictions have more in common with one another than with most other countries when it comes to crime policies.5

Indeed, most of the various irrational policies described in Part One have sprouted up everywhere in the United States—sometimes with jurisdictions deliberately borrowing the same flawed ideas from other places. Political forces and emotional responses have taken charge throughout the nation, leaving any concern with rational evaluation to the side. Case by case, statute by statute, the carceral state metastasized, without anyone looking to see whether it made any sense overall or even policy by policy.

But it is not enough to point out the flaws. Reformers and critics have been shouting from the rooftops about many of the policies outlined in Part One, begging for reform. They are often shot down by the usual tough-on-crime rhetoric or dismissed as insufficiently attentive to public safety, even when the status quo is doing little to protect the public and often creates greater dangers in the long run.

The problem, as Part Two makes clear, is that the political system is not the right location for debating and addressing the flaws in criminal justice. The politics of fear take charge, and without institutional checks to inject rationality into the process and with prosecutors firmly in charge, we will continue to get the same irrational policies.

To get better outcomes, we need a better institutional structure and process. The Framers knew it. They worried that legislators would tend to excess, so they created significant constitutional checks for individual cases. But those checks are in disrepair. And even if they were working as intended, they would be insufficient because they tend to focus on checking abuses in individual cases and do not provide a safeguard against broader irrational policy decisions.

Because of the politics of criminal law, legislators often fail to assess the costs and benefits of particular policies. They focus only on the benefits of long sentences and severity without recognizing the trade-offs. They do a poor job assessing risk trade-offs, often opting for policies that serve a short-term retributive impulse to deprive offenders of some benefit (whether it is a lower sentence, programming in prison, or the opportunity for public benefits on release) but that over the long term increase the risks of crime.

The traditional checks of individualization do little to address these problems because the problem is at a higher level of policy-making. What are needed to check these flaws are different institutional actors that can assess the bigger policy calls and check them for irrationality.

The solution to the over-politicization of criminal law—and the corresponding lack of rational deliberation it brings—is thus to make sure that there are appropriate checks in individual cases and that there is better broadscale decision-making. The next three chapters take up the task of describing a better institutional model for criminal justice decision-making that insulates the worst self-destructive impulses of populism and injects rationality in the system so that public safety is maximized at the lowest cost and on the best available evidence. And it seeks to offer solutions that are feasible in the political environment we live in. Another way of achieving better outcomes would be to remove politics from the equation as much as possible, such as by eliminating elections for prosecutors and judges where they exist. But that kind of sweeping change is simply not feasible, at least in the foreseeable future. The reforms outlined here, in contrast, may also be difficult, but they are within the realm of the possible in the current climate of criminal justice reform. Although changes to policing practices should also be part of any criminal reform package, those issues merit their own book-length treatment, so I leave questions of policing policies and practices for others with the relevant expertise.

Chapter 8 begins by offering an administrative framework to replace the largely unchecked power that prosecutors currently exercise. No solution to criminal law’s excesses can ignore the powerful role prosecutors play in the system, so one key is to reconceive that role and recognize its enormous power and scope—and then seek to make sure prosecutors exercise their powers rationally and responsibly. Voters have a big role to play here by electing district attorneys committed to more rational, data-driven decision-making instead of stale rhetoric about long sentences. While the punitive political dynamics discussed in Chapter 6 apply to district attorney elections, these local elections might be more likely to involve voters with more direct knowledge and experience with how crime-fighting strategies are working (or, more to the point, not working) in their communities. Thus a mobilized segment of this electorate can bring about change by electing district attorneys who are focused on real results instead of the usual tough-on-crime rhetoric that often yields poor outcomes for both crime and the people who live in these communities. But elections will only go so far precisely because the politics of fear and misinformation about crime policies is so entrenched, particularly when it comes to violent crime or people believed to be at a risk for violence. So other checks on prosecutors are needed, as well as other institutions to play a mediating role.

Chapter 9 explains the need for using an expert agency model to address criminal justice policy-making and to coordinate policies among key actors. These expert bodies should use empirical data and studies to guide their decisions about criminal justice policy to maximize public safety. At the same time, these agencies must be designed to withstand the political pressures they will inevitably face to adopt superficially tough, but actually ineffective, measures to address crime.

Chapter 10 then turns to the judiciary. The courts are critical checks on criminal law excess. At the federal level, the Supreme Court must reinvigorate the constitutional checks that already exist to police improper practices and to check excessive punishments. And at both the state and federal level, more attention needs to be paid to who occupies the bench. Currently, judges are overwhelmingly former prosecutors, making them particularly ill-suited to provide the meaningful second look of prosecutorial decision-making that is necessary to bring rationality to the system.







 


8

POLICING PROSECUTORS


MEANINGFUL INSTITUTIONAL REFORM must begin with changing the way prosecutors operate. They have all the powers of traditional civil regulators—and then some—but none of the checks designed to ensure they make rational, nonarbitrary decisions. This chapter explores a variety of needed reforms to improve the operation of prosecutors’ offices in the United States. Many of the proposed reforms will sound familiar to anyone who deals with other regulatory and enforcement agencies because they are taken from the administrative law and policy realm. The United States has a long history of checking excess agency behavior, but those institutional safeguards have largely bypassed prosecutors. This chapter outlines how those traditional administrative law checks can be translated to fit the realm of criminal prosecution.

In addition, there is another way to check prosecutors in the United States that is not available in the traditional civil regulatory context: elections. For most of American history, elections have resulted in the failed policies discussed in Part One. Populist fears and impulses among the electorate create pressure on prosecutors to make ill-advised short-term decisions that end up compromising public safety in the long run, and few voters pay attention to anything other than the usual tough-on-crime campaign strategies, even when those policies produce poor results. While there is no denying this dynamic still exists, thus making electoral accountability an imperfect and incomplete institutional constraint on prosecutors, it is also true that in local prosecutor elections, voters tend to have more direct experience and information about how these strategies are playing out in their communities. A significant portion of the electorate—especially people of color, who have borne the brunt of the current policies—has seen the costs of these tough-on-crime strategies directly and knows that these methods are not the best option for addressing crime in their neighborhoods. In these elections, where turnout tends to be low, a mobilized subset of a community interested in a new model of prosecution has the potential to make a big difference. This chapter discusses how voters can better assess candidates for district attorney by focusing on metrics associated with public safety and fiscal responsibility instead of empty rhetoric that ends up being counterproductive. This is not to suggest that elections are the fix, because the political dynamics discussed in Chapter 6 are too strong and in many places will continue to yield the same kind of outcomes in prosecutor elections. But because that will not be the case everywhere if voters can get better information about actual public safety results, it is worth noting this as another possible check on prosecutors that can supplement the institutional changes that should be the first priority.


Bringing Administrative Law and Better Institutional Design to the Prosecutor’s Office

Prosecutors’ offices in the United States engage in both individualized enforcement actions and the setting of broader criminal justice policies. Unlike just about every other government agency, they face almost no oversight or scrutiny in either of these roles. The result is that they often pursue policies that are in their professional interest but not necessarily in the public interest. Although changing the way these offices have operated for decades will not be an easy task, if the momentum exists for any kind of criminal justice reform, it is ideally channeled to improve prosecutorial decision-making and to check prosecutorial abuses.

Let’s start with prosecutorial policy-making. Prosecutors’ offices throughout the United States play a key role in setting punishment policy in America. As discussed in Chapter 7, their control over charging and their leverage in plea bargaining effectively give them sentencing power. Their charging policies are thus some of the most important policy calls being made about criminal law in the United States today.

Even when prosecutors do not control sentencing outright—either by charging a statute with a mandatory minimum punishment or working out a plea deal with an agreed-upon sentence—they influence outcomes in cases because of the deference they receive from courts. Judges typically defer to their recommendations on bail and sentencing, thus giving prosecutors’ own benchmarks about pretrial release and sentencing key policy influence.

Prosecutors often exercise control over other aspects of criminal law as well. The Department of Justice, for example, is an agency run by prosecutors that also sets policy with respect to forensics, corrections, and clemency, in addition to its policy calls on charging and sentencing. While most states use departments independent of their prosecutors to administer corrections policy and tend not to give prosecutors an official role in clemency, they often allow prosecutors to play a key role in setting forensic policies.1 Even when prosecutors are not formally in charge, they influence many key policy decisions through their lobbying efforts.

So what can be done to improve the content of those policies, given that prosecutors’ positions on criminal justice policies will inevitably be clouded by their self-interest in making their jobs easier, even if that comes at the expense of the broader public interest? One key institutional change is to make sure that prosecutors are not put in charge of areas outside their core law enforcement responsibilities. There is no reason prosecutors should be in charge of criminal justice policies that do not involve charging and prosecuting criminal conduct. Forensics, corrections, clemency, and other criminal justice policies should be made by individuals who do not have a conflict of interest in the substance of those policies, as prosecutors do. Prosecutors will inevitably view these issues through a prism of what would be good for them and their cases and will not be able to assess objectively other interests that conflict with their own. For example, commentators have observed that the Bureau of Prisons “has become captive to the Justice Department’s prosecutorial agenda.”2 That explains why so few elderly or terminally ill individuals in federal prison get compassionate release even though they pose low recidivism risks, would ease up pressure on overcrowded prisons, and would save taxpayer dollars. Prosecutorial bias also accounts for various scandals at crime labs throughout the country where scientists had, in the words of one former lab director, too often viewed “their role as members of the state’s attorney’s team.”3 It also explains why local, state, and federal law enforcement organizations, including the Department of Justice and the National District Attorneys Association, resisted the findings of expert scientific panels on the need to change their practices with respect to forensic science. Prosecutors dismissed without discussion a National Academy of Sciences report documenting the flaws with current practices, urging the creation of an independent federal agency, and encouraging states to use independent administrative units to handle forensics because having forensics controlled by prosecutors and law enforcement could make them “subject to subtle contextual biases” and because “the potential for conflicts of interest between the needs of law enforcement and the broader needs of forensic science are too great.”4

The broader literature on how agencies handle conflicting missions explains prosecutors’ behavior. When agencies have multiple goals and they come into conflict, they adhere to their primary mission.5 A law enforcement agency like the Department of Justice has a dominant mission of law enforcement and prosecution. Any other mandate—to set forensic policy, to run prisons, to administer a clemency process—will take a back seat to the main goal of pursuing what is in the interests of prosecutors as law enforcers.6 Policy calls will thus be made with prosecution, and not other interests (including the public’s), at the forefront. The solution to this conflict is to remove it by taking these policy decisions about areas other than charging particular cases out of the hands of prosecutors. At the federal level, for example, that means taking the Bureau of Prisons, clemency, and forensic science out of the Department of Justice and allowing independent experts to set those policies.7 While prosecutors can weigh in on those issues, they should not be in charge of them. To the extent that any state follows a similar model of giving their prosecutors control of any of these policy areas, they, too, could create independent bodies to handle these issues. Indeed, that is why the National Academy of Sciences recommended separating any agency responsible for forensics from those in charge of prosecution and law enforcement. Empirical evidence and data should govern these decisions, and those facts should be evaluated by a neutral decision-maker, not by prosecutors who will be biased because of their desire to defend decisions they have already made or to choose policies that would make their burden of proof easier to meet even if the science says otherwise. Because prosecutors are elected in most places, their positions are likely to be tainted further still by what will hold up in campaigns, thus further corrupting their ability to make decisions objectively.

So a crucial first step in getting better outcomes is to remove all but core prosecutorial decisions from prosecutors. This is the kind of institutional change that is unlikely to garner the same kind of voter fear and opposition that surrounds substantive changes in criminal policy. To say the sentences for drug trafficking will be reduced is to set off the usual alarms about being soft on crime. But to say that a jurisdiction will establish an independent forensics commission to decide matters of science is not nearly as contentious. To be sure, vested interests (namely prosecutors) will object, but if there is enough momentum among reformers, this is the kind of structural shift that can get bipartisan agreement.

That takes care of the tangential policy portfolio that some prosecutors have, but what about those areas that will stay within the hands of prosecutors because they are a core part of their function? Prosecutors will inevitably make charging and sentencing policies. One key institutional check to improve prosecutors’ decisions in these areas is for legislatures to allow other actors to check those decisions. That means eliminating mandatory minimum sentences or binding sentencing guidelines so that judges have the discretion to use their authority over sentencing to correct prosecutors that go too far. Just as agencies face judicial review of their decisions, prosecutors need to face judicial review of theirs. But if judges’ hands are tied because a sentence is mandatory, they cannot perform their critical role as a check on excessive sentences.

This reform will be tougher to achieve than shifting institutional responsibility for policy decisions from prosecutors to other agencies because eliminating a mandatory sentence allows prosecutors to claim not just that they are losing a turf battle, but that sentences are being reduced and public safety is at risk. Indeed, that has been their playbook when jurisdictions have sought to roll back or eliminate mandatory minimum sentences. Prosecutors attack those proposing such changes as being soft on crime if they remove mandatory minimum floors. So this suggestion is not an easy one to accomplish. But to the extent this is feasible politically—because prisons are overcrowded and costs are too high, thus presenting a need for sentencing reform that is in the interests of legislators—it is a crucial check on and balance to prosecutorial decision-making. This is a substantive change that will have enormous institutional consequences because it will allow judges to check prosecutorial overreach.

Parole and clemency also serve as fundamental back-end checks on prosecutorial decision-making. People change over time, not the least because they age out of criminal behaviors, but also because people learn and develop. But prosecutors make their decisions before they know what the future holds. Without someone else in the system to take a look at how a person may have changed since he or she engaged in criminal conduct, the prosecutor’s decision will be set in stone. So even if someone gets a sentence of decades, there will be no opportunity to revisit it. Prosecutors cannot anticipate how much someone will change, so lacking second-look mechanisms places too great a burden on their initial assessment. Having an active back-end review process that takes a look at how people change over time and their progress at rehabilitation is critical. This second look also allows decision-makers to take advantage of new knowledge, such as when we learn more about the relative danger of drugs or the science of juvenile brain development. Administrative agencies typically revisit their own decisions over time, rescinding and changing prior rules as new facts become known or as administrations change their political priorities. Prosecutors, in contrast, decide individual cases and then do not revisit those decisions, thus ossifying prior judgments even when the evidence would point in a different direction as time passes.

While some prosecutors may accept the idea of a back-end review process to assess rehabilitation and changed circumstances, many may object. So this kind of reform will likely face political obstacles in jurisdictions where it does not already exist or, where it does exist, if it is going to be used more robustly. But a system dedicated to promoting public safety has to reconsider sentences and the people who receive them at various points in time to decide what the appropriate course should be. At a certain point, as Chapter 2 explained, long sentences themselves become criminogenic because of the barriers to reentry they create. And while some criminal justice policies are hard to explain to voters, the notion that people change over time is not foreign to the average person. We see it with the people in our own lives, whether it is our children, our siblings, our friends, or anyone else we know over a period of years. To be sure, any one decision to release someone who goes on to commit a violent crime runs the risk of derailing second looks for everyone, and parole where it exists right now is often moribund precisely because of those risks and political pressures. While there is no magic bullet for that problem, Chapter 9 explains that there are better institutional designs for this process that can help improve them, such as the use of cost-benefit analysis to show the value in giving people a second chance, or prison-capacity caps to create the incentive to take those second looks because release is necessary to prevent overcrowding and strains on budgets. But there is no denying that the risk will always be there that one person’s early release will create a firestorm that derails an entire second-look program. This fear may mean that parole and robust second-look review do not get off the ground in some jurisdictions. But as more formerly incarcerated people speak out and show through their own example how important it is to recognize the potential in people because of the contributions they can make to society, this may become more viable. It is a critical step worth taking, and those interested in changing the institutional dynamics discussed in Part Two must press for back-end review as a check.

Even with these institutional changes, prosecutors will still be making important policy calls about charging and sentencing. Sometimes an office will do so explicitly with formal guidelines or written rules about how to charge cases (for example, what quantity thresholds will trigger certain drug trafficking charges or requests for cash bail, or what factors make someone eligible or ineligible for diversion). Prosecutors should be held accountable for the costs of these decisions, including the impact those decisions have on jail and prison budgets.

When prosecutors make these judgments, they should be required to use the best available data in setting their policies and should face review. This can be done in a variety of ways. One option would be to place a cap or limit on how many or what share of state resources each local prosecutor’s office is allowed to use so they do not “overspend” those resources.8 Without imposing cost or other constraints, prosecutors will have an incentive to overuse prisons and jails to avoid the risk of being blamed if someone who could have been detained pretrial or given a longer sentence ends up committing another crime after release. Because prosecutors currently do not have to pay for the use of prison or jail resources, they have no incentive to think of them as scarce resources that should be reserved for people who commit the most serious offenses.

Another option for achieving this goal would be to require prosecutors to submit their policies to an oversight body within the government structure that is charged with reviewing those policies to make sure that they represent the most cost-effective option and that the costs of the policies are outweighed by the benefits. This kind of outside check can assure that the prosecutors’ decisions are based on empirical evidence and not professionally risk-averse preferences to seek too much cash bail or prison terms that end up creating a greater public safety risk for society. A variant of this model is used in Washington, which has the Washington State Institute for Public Policy analyze its criminal justice policies to make sure they are cost-benefit justified.9 The federal system also uses this kind of oversight for civil regulatory agencies. The idea behind a check like this is that it will give prosecutors the right incentives to use the best information out there and to maximize limited resources. Reformers should thus push for laws and oversight mechanisms that hold prosecutors accountable for the costs of their policies and to make sure they are choosing policies that maximize public safety given what we know about what works and what does not. Voters are always concerned with costs and public safety, so this is the kind of design change that is more easily accomplished than substantive changes to laws or sentences.

Often, however, prosecutors’ offices will have no written policies or general guidelines about a particular issue. They may instead rely on informal advice by supervisors or veterans in the office about how to handle individual cases. To get better outcomes in the inherent policy decisions that guide case-by-case decisions, offices can make some structural changes. Currently, very little thought goes into how prosecutors’ offices should be structured or what kind of oversight they should face. If prosecutors engage in poor decision-making, the only real check in most places comes at the ballot box when the head prosecutor faces reelection. Even if individual prosecutors misbehave—by intentionally or negligently violating the law—there are typically few consequences. It is almost impossible to bring a successful civil suit against a prosecutor because of the absolute immunity prosecutors enjoy for any conduct “intimately associated with the judicial phase of the criminal process.”10 Prosecutors are rarely sanctioned by state bars or by their supervisors, even when they engage in intentional misconduct (such as making a deliberate decision not to disclose exculpatory evidence to a defendant), and even when prosecutors repeatedly engage in misconduct.11 What, if anything, can be done to yield better outcomes and to police prosecutors’ individual decisions?

Administrative law again offers some insights. One concern posed by prosecutors is their ability to combine enforcement power with adjudicative power, as Chapter 7 explained. Because prosecutors can typically choose from a range of charges, some of which might have mandatory punishments attached, prosecutors have leverage to extract pleas and cooperation from defendants and thus control the ultimate outcome and sentence in a case. Their power to enforce thus turns into the power to adjudicate. This is a classic concern of separation of powers because it puts law enforcers in the position of judging their own cause. After spending time investigating a case and pursuing a particular defendant, it is too much to ask prosecutors to be impartial in deciding what should happen to that defendant because they develop a “will to win” that clouds their judgment.12 This was a central concern of the administrative state because Congress was establishing agencies that combined enforcement and adjudicative powers. So Congress put in place internal separations within agencies to guard against bias. Specifically, the Administrative Procedure Act disallows “an employee or agent engaged in the performance of investigative or prosecution functions for an agency” from also participating in formal adjudicatory proceedings.13

Translated to the prosecutor’s office, this means that a prosecutor who has been involved in the investigation of a case or who has obtained information about a defendant in a proffer session or in discussions with an investigative agent should not have final decision-making authority over what charges to bring or whether to accept or offer a plea deal. Charging and plea decisions are properly viewed as adjudicative because they effectively determine the outcome in cases.14 It is also important to separate prosecutors who will represent the government in court (either at trial or in pretrial proceedings) from those who make charging and plea decisions because representing the government in court puts prosecutors in an advocacy position that is at odds with their role as impartial adjudicators. This basic framework—where an attorney involved in investigation or advocacy before judges is not involved with adjudicative decisions in a prosecutor’s office—can be adopted in most offices because there are enough lawyers to make it work. Ideally, those individuals who make the adjudicative decisions about charging and pleas will be the people in the office with more experience because that longevity of service will give that person perspective on how any one case fits in with the larger caseload before the office and will also make any particular decision about a case less important to that attorney’s overall record of decisions.

It is important not to oversell what this model can accomplish. Because everyone involved in these decisions will be a prosecutor and will be part of a larger team of people working for the same office, it can achieve only so much objectivity. Additionally, the prosecutor making the adjudicative decision will likely be getting most of his or her information from the prosecutor doing the investigation, so the setting will not parallel a court in terms of having both sides equally represented before a neutral party. But this setup is still preferable to a model that makes no effort at separating the different roles prosecutors assume in a case. Moreover, this is the kind of reasonable change in practice that should appeal to lead prosecutors. Some offices already do versions of this successfully, so its viability has been established.15 And it serves the interests of lead prosecutors to exercise greater control of case management to ensure uniformity in how the office treats similar cases and to get unbiased assessments of how cases should be settled.

In the misdemeanor context, there are just too many cases to expect a division of labor or anything more than a few minutes for each case. But if substantive changes are made, such as the elimination of cash bail and limits on the pretrial conditions of release, prosecutors will lose some of the leverage that enables them to seek excessive amounts of confinement and supervision in these cases that end up undermining public safety.

Prosecutors’ offices could make other internal improvements to check against abuses and further public safety. While many offices have the most junior attorneys screening cases at the outset to decide which ones should be dismissed and how they might be charged, those lawyers lack the experience to sift through cases as effectively as more experienced prosecutors. A new prosecutor might think everything looks serious or that all cases should be charged because they lack the perspective of having seen the overall caseload of the office for a number of years. Veteran prosecutors can more easily recognize the kinds of minor cases that should be dismissed or if particular defendants would be better served by treatment or diversion. They also have more credibility and confidence if it is necessary to push back against police officers who might want more serious charges.16

Other mechanisms exist to guard against abuse by agencies that could be adapted to prosecutors’ offices. Government agencies have long been subject to review by independent monitors to make sure that they are complying with the law and to improve their accountability. These monitors can take different forms, from inspectors general to internal affairs bureaus to civilian oversight boards.

Some prosecutors’ offices already have oversight bodies such as these. The Department of Justice (DOJ), for example, is subject to oversight by the independent Inspector General (IG), and DOJ pursued some of its most significant reforms after prompting by critical IG reports. Inspector General Michael Horowitz, in particular, offers a model for how an oversight body like an IG can prompt valuable changes in the name of public safety. Horowitz did not see his role as limited to finding instances of misconduct or fraud, which is the typical IG model. Instead, he audited DOJ practices to find irrational policy decisions that resulted in the wasteful allocation of government resources that could not be justified as a matter of public safety. For instance, Horowitz highlighted the fact that overcrowded federal prisons took up a vast chunk of DOJ’s budget and looked for ways to free up funds for corrections to use for other law enforcement needs.17 He highlighted DOJ’s flawed approach to compassionate release as one such example where DOJ could pass needed reforms to free up prison beds without compromising public safety. While DOJ did not adopt all his recommendations, it did change some of its practices and likely would not have done anything without his prompting. DOJ similarly responded with policy changes after critical IG reports on its use of private prisons and on BOP’s failure to adequately prepare individuals for reentry.18 Horowitz’s influence shows that an IG charged with auditing policies to point out areas where resources could be more effectively allocated—and where those reports are public so that voters can see the areas that should be changed—can make a difference. To be sure, the right kind of person needs to be appointed IG, so it is helpful to get someone with an excellent reputation, strong investigative experience, a commitment to data and evidence-based evaluations, and the necessary independence from prosecutors to point out where their approach is flawed. But if reformers focus on getting these kind of oversight bodies in place and pay attention to the people who occupy the posts, they can be helpful advocates for reform.

A related model for reforming prosecutors’ offices comes from the area of corporate misconduct and compliance. Companies and prosecutors’ offices have in common conditions that give individuals incentives to cut corners to make their jobs easier and to show results (in companies because they want raises and in prosecutors’ offices because they want to win their cases). Sometimes that means there are incentives to violate the law. Both contexts are also characterized by poor oversight or insufficient resources to monitor employee behavior, making it more likely that negligent violations will occur. Prosecutors have recognized the need to change company structures and incentives to stop misconduct and have used the leverage of criminal charges to get companies to agree to a variety of organizational changes to incentivize future compliance with the law. Those very same techniques could be applied to prosecutors’ offices themselves.

The core idea is to “promote an organizational culture that encourages ethical conduct and a commitment to compliance with the law.”19 To achieve that end, organizations must make specific people responsible for compliance and ethics, and those people must report to other individuals at the highest levels of the organization. Thus, in a larger prosecutors’ office, one of the attorneys could be put in charge of office ethics and compliance, and that person should report directly to the district attorney or a top deputy. In smaller offices, the district attorney should take charge of ensuring that the attorneys in the office are meeting their obligations.

To ferret out wrongdoing, an organization must monitor and audit activities to detect unlawful or inappropriate conduct. In prosecutors’ offices, this means looking for things like compliance with disclosure obligations and monitoring prosecutors to check that they are not asking for excessive bail or threatening excessive charges or sentences to coerce guilty pleas. If the office finds such violations are occurring repeatedly or systemically, it can institute reforms to address the root cause of the problems. For example, if the reason prosecutors are failing to turn over exculpatory information is poor record-keeping within the office, the office can establish new protocols for keeping track of evidence and witnesses. If instead the office discovers that prosecutors are committing violations because they are unaware of their obligations or of office policies, the solution might be improved training, written guidelines distributed to all attorneys, or a staff meeting to discuss their duties.20 Offices should also make clear to the public what they are doing to address violations and problems. This means publicizing their written standards and manuals and providing the public with information on how they have handled any discovered violation of the law. Offices should also have in place a reporting system so that employees can confidentially or anonymously alert the leaders of the organization when they suspect or know of wrongdoing by others.

A final key is to make sure the organization has the right incentives in place to reward ethical behavior and to sanction noncompliance with the law or misconduct. Office leadership should praise those attorneys who discover errors and disclose them and who pursue policies that promote public safety even when those policies look lenient. One hallmark of a successful conviction integrity program within a prosecutor’s office, for example, is the praise it gives to those attorneys who discover and remedy wrongful convictions.21 Offices cannot expect to promote ethical behavior if the only rewards and accolades go to those who get convictions or long sentences. They must also praise successful diversions from the criminal justice system, efforts to limit the number of people who are detained pretrial, assistance with someone’s successful reentry into society, and any other instance of a prosecutor making sure that justice is done and public safety is prioritized.

Prosecutors will need to be pushed to adopt these institutional changes within their offices, as it will be the rare head prosecutor who opts to do this on his or her own. While some prosecutors may see the light on their own, most will need a nudge. Chapter 9 will discuss how another agency in government can help spark and oversee these kinds of changes, and Chapter 10 will discuss how courts can likewise provide such prompts. These will likely be the key sources to promote change. But voters also have the power to push these kinds of reforms by choosing prosecutors who are committed to policies that promote public safety instead of pursuing a tired and failed rhetoric of superficial toughness that locks people away only to release them far worse off than when they went in. The next section discusses how that electoral check could operate to encourage these changes even if doing so is likely to be an uphill battle because of the political forces described in Chapter 6.



Democratic Accountability

Most prosecutors in the United States are elected, so if they are not using their authority to maximize public safety or are otherwise behaving improperly, they can, in theory, be voted out of office. In practice, however, incumbents win a whopping 94–95% of the time when they are up for reelection. Most of the time, they do not even face a challenger. When races are contested, the candidates tend to focus on their own personal attributes or particular high-profile crimes and cases, not overall patterns or policies.22 And as with most popular elections that touch on criminal justice issues, tough-on-crime rhetoric has been dominant.23

But some characteristics about these elections may allow more room for change. The candidates for district attorney are responsible for the single issue of criminal law enforcement. That means that voters do not have to rank various policy preferences in choosing a candidate who may represent a range of views that they like and do not like. They can focus solely on the candidate’s approach to criminal law enforcement and criminal justice policies. And because the election is local, voters may have a better sense of actual crime rates and practices and how they affect their lives and communities. Thus if a significant portion of the community is unhappy with how these policies affect them, they could use their votes to get prosecutors who will implement better practices and policies.

In fact, we are starting to see just this dynamic, as decades of tough-on-crime policies are under scrutiny because of the mass incarceration and human misery they bring, particularly in communities of color, and because voters are questioning whether there is a better way. Incumbents are getting voted out of office if they are not sufficiently committed to reform, and when seats open up for new prosecutors, reformers are starting to win. This shift in local elections holds promise, though it is important not to overstate its potential.24 Higher crime rates or even a single high-profile crime could turn the tide even in places where reformers have won. And while it has been progressive forces that have mobilized thus far to focus on these elections, it is perhaps only a matter of time before more traditional tough-on-crime voices rally on the other side. That said, precisely because so many of the policies prosecutors pursue undermine public safety, there is an opportunity to elect officials with a reform agenda grounded in superior practices when voters are better informed about the shortcomings of an incumbent.

Some criminal justice reformers have made a targeted effort to unseat incumbent district attorneys with troubling records. In many instances, the key triggering event was a prosecutor’s deficient performance in addressing a police shooting of an unarmed citizen.25 For example, in Cuyahoga County, Ohio, which includes Cleveland, the incumbent Timothy McGinty lost after failing to indict the police officer who fatally shot 12-year-old Tamir Rice.26 The challenger, Michael O’Malley, all but conceded that his main attraction for voters was that “I am not Tim McGinty.”27 O’Malley did not have a broader reform agenda, so all the activism around that election centered on the Rice case.28

But in other jurisdictions, interest in the DA’s handling of a police shooting served as an entry point to deeper scrutiny into the office’s practices and criminal justice reform more broadly. For example, in Cook County, which includes Chicago, Kim Foxx successfully campaigned against the incumbent, Anita Alvarez, who had been widely criticized for her handling of the Laquan McDonald case, which involved an officer shooting a 17-year-old that was captured on video and discredited the officer’s claim that McDonald was a threat to his safety.29 Alvarez failed to show the surveillance video to the public for more than a year and released it only after a judicial order required her to do so.30 It was not until the video’s public release and the public outcry that followed that Alvarez finally brought charges against the officer.31 The protests surrounding Alvarez suggest that the election was more about getting her out of office for her treatment of the McDonald case than it was an affirmative embrace of Foxx. But Foxx ran a campaign that went much further than distinguishing her approach to cases involving officers shooting unarmed civilians; Foxx criticized Alvarez for creating a culture in the office that was “tough on crime, as opposed to thoughtful or smart on crime” and emphasized the need for reforming the office’s approach to juvenile justice and bail.32 Activists have warned Foxx that they stand ready to oppose her at the next election and will be watching for her not only to change the “culture of police impunity” but also to “cut off the school to prison pipeline, end prosecutions for low-level drug possession and work with us to create mass expansion of alternatives to incarceration.”33 So while a police shooting triggered an incumbent DA’s fall in Chicago, the activism around it has broader criminal justice goals.

One can see a similar storyline out of Harris County, Texas, which includes Houston. Kim Ogg unseated the incumbent, Devon Anderson, after Black Lives Matter activists set their sights on defeating Anderson for failing to hold law enforcement accountable after the death of Sandra Bland. Bland had been pulled over for allegedly failing to signal when changing lanes. Because she could not afford the $500 bail bondsmen fee, she was put in jail, where she was found dead 65 hours later, hanging from a noose made out of a garbage bag.34 While Bland’s death seemed to spark the initial movement to remove Anderson from office, other criticisms emerged. Anderson came under fire for her decision to jail a mentally ill rape victim to ensure her availability for trial, for her comments blaming Black Lives Matter for the fatal shooting of an off-duty officer, and for the disproportionate number of death sentences sought by her office.35 Thus, as was the case in Chicago, the race became as much about the incumbent’s broader criminal justice policies as it was about the handling of law enforcement misconduct. And Ogg was just as vocal as Foxx in asserting her desire for broader reforms. Ogg acknowledged the “human toll” misdemeanor criminal convictions take and promised not to prosecute misdemeanor marijuana offenses.36 She also emphasized the need for bail reform, calling the current system “an unjust ‘plea mill’ ” and a “tool to oppress the poor.”37

The reform spirit also triumphed in St. Louis. When incumbent Jennifer Joyce decided not to run for election, it set the stage for a crowded Democratic primary that included a challenger who received the endorsement of Joyce and the St. Louis Police Officers Association, which would be the traditional tough-on-crime endorsement that would signal victory.38 But the primary also included Kim Gardner, who tried to appeal to voters eager for reforms to the justice system in the wake of Michael Brown’s killing by a police officer.39 Gardner won the crowded primary with 47% of the vote and went on to win the general election.

The tragic deaths of unarmed citizens at the hands of law enforcement thus served in these districts as canaries in the coal mine, raising larger issues about the need for reform in these offices. And the successful campaigns of the challengers demonstrate that with the right narrative to grab attention—in these cases, innocent lives lost after interactions with law enforcement—voters can be as moved about overaggressive but ineffective prosecutors who are too friendly to law enforcement as they are to narratives that focus on the fear of violent crime.

Importantly, the narratives that grab public attention about prosecutorial overreach do not have to involve police shootings for incumbents to lose elections. In some instances, incumbent prosecutors have been successfully challenged because of misconduct in their office. Kenneth Thompson, for example, beat incumbent Charles Hynes, who had held his office in Brooklyn for 23 years, in part based on allegations that Hynes failed to adequately investigate cases of wrongful convictions and on other claims of misconduct under Hynes’s leadership.40 Thompson unabashedly ran as a reformer, pledging not only to clean up the alleged misconduct under Hynes, but also to work for racial justice and to combat excessive stop-and-frisk tactics by the police.41 Scott Colom likewise defeated incumbent Forrest Allgood in the Sixteenth District of Mississippi, which encompasses Jackson, both by highlighting Allgood’s pattern of aggressive prosecutions and his failure to investigate a wrongful conviction that received significant media attention. Colom also emphasized his own agenda to “find better ways to transition some … people out of the criminal justice system, or avoid the criminal justice system altogether.”42 In Nueces County, Texas, which includes Corpus Christi, a career defense attorney beat the long-time incumbent with a similar approach. The challenger, Mark Gonzales, proudly touted the “not guilty” tattoo on his chest and the fact that he has “more in common with my defendants than with my colleagues across the bar.”43 Gonzales’s platform emphasized a plan to be smarter about charging decisions and the importance of turning over exculpatory evidence to defense attorneys in a timely manner.44 Gonzales thus won by explicitly highlighting his reform agenda and by noting several cases of prosecutorial misconduct under the incumbent in which exculpatory evidence had been improperly withheld.45 One can see the same blueprint in Hillsborough County, which contains Tampa, where Andrew Warren unseated the incumbent, Mark Ober, both by highlighting the incumbent’s handling of a sex offense case involving a 17-year-old victim and by running his own progressive campaign that promised “a renewed focus on rehabilitation and reducing recidivism.” Warren pointedly criticized Ober’s approach as overly punitive and behind the times—or what he called “the rotary phone of criminal justice.”46 Another reform candidate, Aramis Ayala, likewise rode to victory in the wake of a scandal involving the incumbent. In the district that includes Orlando, Florida, the incumbent, Jeff Ashton lost his election after voters discovered he had signed up for the Ashley Madison dating site, which caters to married men and women seeking to have affairs.47 Ayala’s criticisms of the incumbent were broader than his personal moral failings. She criticized Ashton for pursuing racially discriminatory criminal justice policies and advertised herself as a reform candidate who understood the concerns of communities of color.48 She noted her own husband’s criminal record and her background as both a prosecutor and a public defender.49

It does not always take misconduct or a high-profile police shooting for prosecutor elections to be about reform. In Henry County, Georgia, Darius Pattillo won his election with the goal of “establish[ing] a pre-trial diversion program, a domestic violence / crimes against children unit, and a community outreach program.”50 In Bernalillo County, New Mexico, which has Albuquerque as its county seat, the two candidates vying for the DA position after the incumbent stepped down presented two different visions for voters: one emphasized his police officer background and pledged to be tough and no-nonsense, whereas the other, who ultimately won, emphasized that “being tough on crime doesn’t mean we can’t be smart on crime” and argued that “non-violent offenders need treatment and rehabilitation.”51 The primary race for district attorney in Durham County, North Carolina, focused on which candidate could best achieve criminal justice reforms, with Satana Deberry, an outsider with a criminal defense background, beating Roger Echols, the incumbent district attorney, who was a career prosecutor. Echols had instituted reforms in the office, but Deberry won by criticizing Echols for not going far enough.52

Larry Krasner represents the biggest win to date for a progressive approach to criminal prosecution. Krasner was a civil rights attorney who represented activist groups, including Black Lives Matter, and had sued the police 75 times. He won a crowded Democratic primary in Philadelphia with almost 40% of the vote on a platform of ending mass incarceration. He emphasized the need for abolishing cash bail, lowering sentences, and diverting individuals with drug problems to treatment instead of incarceration. His opponent in the general election, a career prosecutor, received the endorsement of the police union and chided that the city already had a public defender’s office and didn’t “need the district attorney to be a second.”53 Yet Krasner emerged victorious, demonstrating the willingness of voters to upend the status quo under the right electoral circumstances. Krasner himself observed that a big part of the reason for his win was that the black voters in Philadelphia “are more likely to have a family member who is a police officer, a family member who is in jail, and a family member who has been killed or severely victimized. They are more likely to have seen this whole thing in three dimensions.”54 These voters, in other words, were informed enough to know that a “tough on crime” campaign was ineffective and that a better approach was needed.

This reform-minded approach does not always work. For example, a well-financed challenger to the incumbent DA in Denver lost after campaigning with a promise to end mass incarceration and to “stop incarcerating non-violent drug users.”55 But the fact that an appeal to reforms and a dismissal of tough-on-crime rhetoric as simplistic and ineffectual has worked in many places of late shows that prosecutors could be accountable through elections for policies that are too harsh, costly, and ineffective.

The key is to identify what made these challenges work. In many cases, the Black Lives Matter movement and affiliated groups have been key ingredients for unseating incumbents in several jurisdictions. Krasner had huge support among movement activists, as did Foxx.56 Some of the activist groups focused their efforts on negative campaigns against incumbents without endorsing alternative candidates, whereas other groups not only protested against incumbents but also affirmatively supported challengers. The political organizing group Color of Change, for example, supported Foxx and has also focused on helping challengers win races in Columbus, Cincinnati, Tampa, and Houston.57

Those interested in reform of prosecution practices would do well to continue to get movement activists interested in problematic prosecutorial practices. While a prosecutor’s failure to pursue a police shooting case in many of these instances has correlated with other problematic practices, there are countless jurisdictions with troublesome practices that have not yet been scrutinized because no high-profile police shooting or case of wrongful conviction brought the office into the public’s eye in the same way. Those who care about prosecutorial reform thus need to be as focused on practices that needlessly promote mass incarceration as they are on police misconduct, and must encourage prosecutors to follow policies that reduce crime, maximize limited state resources, and pose the least amount of damage to communities and individual liberty interests.

Another critical takeaway from successful reform elections is that they were often fueled by campaign donations by people who are interested in criminal justice reform. The most notable contributor has been liberal billionaire George Soros, who has in many cases contributed millions to races that ordinarily seldom exceed five-figure fund-raising.58 Krasner, for example, received more than a million dollars of funding from a Soros-backed group. In at least two instances, Soros’s injection of financing prompted a competing candidate to drop out of the race.59 Of the first 10 candidates Soros supported, only two failed to unseat the incumbents.60 But Soros is not the only one funding challenges. Kim Foxx in Chicago received sizable donations from, among others, the Civic Participation Action Fund, the Service Employees Union International, and a local millionaire known for backing Democratic initiatives.61 Kim Ogg in Houston received funds not only from Soros, but also from a Democratic trial lawyer.62 The political action committees Color of Change and Real Justice are also getting involved in district attorney races.63 Regardless of who supplies the funds, the key is that, with enough financial support to get out their message, challengers have been able to win on progressive agendas.



The Right Metrics

It is not enough to get reform-minded prosecutors elected. Criminal justice reformers and activists must police and monitor these newly elected prosecutors and other prosecutors claiming a more progressive, “smart on crime” agenda to make sure they really are performing well. As Stanford law professor David Sklansky points out, one key to this effort will be to have transparent metrics that allow outside groups and reformers to assess prosecutorial performance.64 Traditionally, prosecutors have touted guilty verdicts in high-profile cases or their own qualifications in their election campaigns, and the public’s focus has largely remained there.65 But these markers say little about whether a DA’s office is working well overall to reduce crime and recidivism.

Other metrics do a better job alerting voters to whether a prosecutor’s office is working optimally to serve the public interest.66 Crime rates would be obvious markers of how well an office is doing to improve public safety. But because crime rates are a factor of many different variables beyond law enforcement—including the overall economic health of a district, the strength of its schools and economic opportunities, and the quality of its medical care—it may not be appropriate to hold prosecutors accountable for factors outside their control. So although crime rates might be considered, they will be a rough measure of prosecutor efforts because so many other factors affect them.

Another key indicator could be the jurisdiction’s incarceration rate (both pretrial detention and for those serving sentences after convictions). We know jurisdictions can reduce crime rates or keep rates low and reduce incarceration rates at the same time, which saves taxpayer dollars. Here, too, though, we have the problem that prosecutors in any one district are not solely responsible for the incarceration rate in a state prison because other prosecutors in the state are also contributing to that rate. But prosecutors could be assessed on how much their prosecutions cost voters in terms of the number of prison years served by defendants charged by the office.67 If those costs are going up, that should be of concern to voters. Moreover, because prosecutors are typically responsible for local jail populations, those incarceration rates are a direct measure of their decisions. Thus, prosecutors seeking reelection can thus be assessed on whether incarceration rates in jails are going up or down. For those seeking office for the first time, prosecutors can explain their plans for decreasing jail admissions, such as through an abandonment of or sharp reduction in requests for cash bail.

There are additional metrics that could be used to assess prosecutors’ direct efforts to lower crime rates and incarceration rates. For example, prosecutors could be pressed to explain their strategies for reducing crime rates, and particularly those crimes that cause significant harms and may have low clearance rates within a community. Nationwide, the police solve on average fewer than half of all crimes involving physical violence; while more than 59% of murders are solved, only about 37% of rapes and 30% of robberies are.68 And those are averages from across the country. In some communities, the rates are even worse. For example, the murder clearance rate in Chicago for the past three years has been less than 30%.69 These failings are not distributed equally. A Washington Post analysis of the 52 largest cities found that “black victims, who accounted for the majority of homicides, were the least likely of any racial group to have their killings result in an arrest,” with someone arrested in 63% of the cases where the victim was white but only in 47% of the cases where the victim was black.70 While these rates and disparities are largely a measure of policing, prosecutors can help improve those rates by urging police officers to focus on investigating homicides and other more serious cases, regardless of the race of the victim, instead of devoting resources to low-level cases that require little effort. Thus prosecutors can be assessed on their efforts to get police to devote their resources more effectively. If prosecutors stop charging the minor cases police bring in, that will help create more pressure on police departments to focus on bigger cases and problems.

Recidivism rates are another key metric for assessing prosecutors. Like crime rates more generally, this is another variable that is affected by multiple factors outside prosecutors’ control. But we know that various prosecution decisions affect recidivism and reentry, so we can use those decisions as metrics that directly capture what prosecutors are doing to improve reentry outcomes.71

Prosecutors can first affect reentry at the front end of a case with decisions they make about bail, charging, and diversion. Prosecutors can improve recidivism results by supporting the elimination of cash bail and not seeking bail for those individuals who are not at high risk of flight or of committing a violent crime. All too often, people who pose no risk to the public but cannot afford bail are held because prosecutors reflexively ask for it. Because they are held pending their trials, these individuals lose jobs, child care, educational services, and other connections to their community. This pretrial detention makes them more likely to commit crimes later because their lives have been so disrupted. A prosecutor concerned with public safety should recognize this risk and allow more people to be released pending trial unless a validated risk tool shows they pose a serious risk of violence or of flight. Prosecutors should use a tool that does not rely on factors such as education or employment, which can have a disproportionate impact on the poor and on communities of color. To be sure, criminal history is the key ingredient in any validated risk tool, and it can also have a disproportionate impact on these same communities because of the way they are policed. But it is still preferable to use a validated risk instrument that uses criminal history as a predictor than to use the gut instincts of prosecutors and judges, who also rely on criminal history but do so with implicit biases and without a strong track record of predicting public safety risks. A validated tool such as the one developed by the Arnold Foundation both lessens racial disparities compared to the individualized decisions by judges and prosecutors and improves public safety outcomes.72 Indeed, for those reasons, prosecutors should push for the use of risk assessments instead of money bail with their state legislatures. New Jersey, for example, switched to this model and now uses risk-assessment tools to make pretrial release determinations so that low-risk and moderate-risk defendants are released with few monitoring conditions, while only high-risk defendants are kept in jail pending disposition.73 The switch away from money bail and toward risk assessments saves money, reduces recidivism and risks, and maximizes human liberty. It is the kind of policy that makes sense on any measure, and prosecutors have no reason not to support it.

Prosecutors can also be assessed on whether they are seeking to improve safety outcomes by removing more low-level cases from the system entirely by not prosecuting them and by using diversion programs in more serious cases to target underlying problems, such as drug use or mental illnesses, which make individuals more likely to commit crimes. Diversion programs should not be used as a net-widening device, to bring more people into the system who previously might not have been charged at all. Rather, those programs should be used to help get at underlying problems in more serious cases. Because so many individuals who commit crimes are themselves victims of crime, prosecutors can also make sure they are getting the services they need to address trauma. Prosecutors should collect data on these programs to make sure they are using ones that work and can make adjustments if needed.

Prosecutors can also help with reentry outcomes by considering whether their charging decisions will trigger collateral consequences that may later harm an individual’s reentry prospects. This consideration may counsel against certain charges because the collateral consequences are too severe and deleterious to public safety.

Prosecutors should also pay more attention to what happens to criminal defendants while they are in prison and when they get out, and voters should assess prosecutors on that basis. If the goal is maximizing public safety, prosecutors need to make sure that prisons are offering the kind of programming that will aid people when they reenter society. This means educational programming, cognitive behavior therapy, job training, and drug treatment. Prosecutors are not finished with cases once an individual is convicted. As the chief law enforcement official in a jurisdiction, they should be on the front lines making sure that defendants have reentry plans and educating the public and relevant members of the community about how important it is for these individuals to get housing, jobs, and educational opportunities. Today, they are often seen lobbying for longer sentences or mandatory minimum terms of imprisonment or opposing anything that seems to reduce sentences. This makes sense if they are only thinking about their professional self-interest because they want greater leverage over defendants to get cooperation and guilty pleas. If prosecutors care more broadly about public safety, they should be lobbying for changes that will improve reentry outcomes.

All these metrics should be front and center for any reformer seeking change through prosecutor elections. They need to support those candidates who want to bring about real change and who possess the management and administrative skills to achieve it. Although a sizable portion of the electorate is likely to be swayed by the most punitive approach being offered, if reform candidates can get enough voters to give them a chance, they may make the best case for themselves by producing real results. That is, because the facts and data are on their side—so many reforms promote public safety as well as racial and social equality—it may be possible to push back against the worst populist impulses that are based on voter misperceptions about what works.

Reformers have the edge right now because they are focused on these elections, and the voices in favor of a more punitive approach have not targeted these elections in the same way. At some point, we may see money getting funneled to tough-on-crime candidates to compete, so it is unclear whether the current model is transitional and we will ultimately go back to the dynamic where the seemingly tougher candidate wins. But district attorney races are local and tend to have a low turnout, so those with the most intense preferences will likely win. Right now, the people who have personally experienced the shortfalls in the system (such as those Philadelphia voters that Krasner described) care the most, and as long as that continues, they can mobilize for significant changes. But the whims of the electorate are no replacements for the structural changes outlined above and in the two chapters that follow.
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ENGAGING EXPERTS


ONE KEY THEME THAT EMERGES from Chapters 1 through 5 is that we could be doing a better job with criminal justice policy-making if we made better use of empirical studies and if we looked at our existing policies carefully and objectively instead of reacting quickly and emotionally to adopt policies without much thought to their details. The problem, though, is that the political process is not set up to pay that kind of close attention to data and is instead always going to be responsive to whatever hot-button issue is dominating the news cycle. We have recognized this dynamic in countless areas of American life and in many cases opted to take a different approach and allow individuals with expertise to fill in the policy details so that we get better results. That is why we have the administrative state we do. It is long past time to use a similar model for criminal justice policies. We need to establish expert agencies charged with instituting and evaluating criminal justice policies so that we get better outcomes, and those agencies need to be designed smartly so they do not fall victim to populist impulses.

Chapter 8 explained how we can get better outcomes from prosecutors by taking a page from administrative law and policy because changing the way prosecutors operate and are checked is a critical first step. But it is only a first step to real institutional reform because prosecutors, while important, do not cover the entire criminal justice landscape. For starters, they are responsible only for the cases within their jurisdiction. There are more than 2,300 prosecutors’ offices throughout the country,1 and there is very little coordination or oversight of what they do at the state or federal level. So even if progressive prosecutors are installed in some communities, those who operate in a business-as-usual manner in other jurisdictions will be unaffected. Second, prosecutors can only deal with criminal justice policy as it relates to specific cases, except in their role as thought leader or someone who seeks legislative change. While prosecutors are an important lobbying influence, all too often they have used their influence to enhance their own powers and discretion, even at the expense of the system overall. Although Chapter 8 discussed some strategies for changing that—including trying to elect prosecutors who seek out real reforms to improve public safety—inevitably we will have prosecutors (even self-proclaimed progressive ones) who put their professional interests first, which in many cases will mean a continued push for excessively punitive laws. They may agree to more progressive positions in some areas but resist change in any area that would make their jobs harder to perform.2 Third, prosecutors often lack the necessary expertise to know what does and does not work across a range of criminal justice options. While they often believe they are experts in public safety, they are not criminologists or social scientists who study these issues on a regular basis. When they decide policy questions, it tends to be from their own experience as prosecutors, uninformed by broader data or empirical analysis. So while it is important to change the way prosecutors function to improve how they handle the vast number of cases that fall within their jurisdiction, that will not be enough to address the pathologies we currently see because prosecutors have institutional limitations that prevent them from seeing or implementing all the needed reforms in the system.

No matter how much progress we make with prosecutors, we will still need another institutional actor or actors with the relevant expertise and access to data and empirical information to coordinate and oversee criminal justice policies throughout a state or at the federal level. This body should be charged with analyzing all criminal justice practices to make sure they are promoting public safety and that the state (or federal government) is pursuing the least costly and least liberty-restrictive alternative to achieve a particular end. For example, if a jurisdiction wants to pursue imprisonment but a drug treatment program could achieve the same public safety results at a lower cost and without unnecessary confinement, that treatment program should be used.

There are two crucial premises behind this idea. The first is that criminal justice policy has to be more coordinated than it is now. It makes no sense for a state to spend money on prisons but not subsidize other options that might be more effective and cost less, like drug treatment.3 Nor does it make sense to allow local actors to decide how state prisons should be filled without oversight, because inevitably the local actors will end up overusing them because they do not pay for them. Economists label this an externality problem, and Franklin Zimring and Gordon Hawkins coined the phrase “the correctional free lunch” to describe the specific externality problem that exists when localities get to use prison resources without paying for them.4 David Ball has shown that the rate at which localities send people to prison bears no relationship to their violent crime rates.5 To fix this mismatch, institutional changes must force local decision-makers to internalize all the costs of their choices, including the costs that accrue to the state. Thus some state actor is needed to coordinate decisions by local district attorney offices in order to put pressure on them to make decisions with an eye toward these costs. This could be done in a variety of ways, including by imposing caps or rationing access to the number of prison beds a local jurisdiction can use proportionally based on the locality’s violent crime rate; charging localities for their proportional share with adjustments for the levels of crime or violence in their communities; or using some kind of system of block grants to local communities so they could allocate the resources most efficiently and not simply reflexively rely on prisons when other options make more sense.6 However this is achieved, the need for some kind of coordination is necessary to get better outcomes.

The second premise behind this recommendation for expert oversight is that empirically valuable information on criminal law can lead to better decisions. And by better, I mean decisions that improve public safety and human lives at a lower cost. Part of the reason we have arrived at a point where 8% of Americans have a felony conviction and 1 in 3 people have a criminal record is that no one has paused to consider whether it is good policy to use criminal law this much.7 We have not subjected our sentencing policies or laws to any kind of expert or rational analysis to determine if we are overspending on punishment or if our resources could be better spent on other measures to improve public safety. Of course we do not know everything about crime control through studies and data, but we can learn quite a bit from data and empirical study. We can learn what is and is not cost-effective and whether there are cheaper and / or less liberty-infringing ways to achieve the same public safety outcomes.

To be sure, expert analysis cannot definitively answer what kind of punishment someone deserves in a retributive justice sense. If all we are doing with criminal law is making gut-level moral determinations about the just deserts for particular crimes, then the model I propose is not as useful. The American people and their representatives may be just as qualified as any expert to decide what seems like a commensurate punishment for any given crime based on their notions of right and wrong and morality. That said, even in a system geared toward retributive goals, there is a role for experts and the courts because the irrationality of the political process often means that universally agreed crimes of greater seriousness end up punished less severely than less serious crimes because of disproportionate media attention to particular issues or a lack of attention to how broadly laws will apply, as Chapters 1 and 2 explained. Some kind of expert oversight could help address those inconsistencies even in a system that concerned itself only with retributive justice. But experts are especially valuable if the goal in using criminal law is to improve public safety, maximize limited public resources, and make sure policies are not being arbitrarily and discriminatorily applied. The average American citizen is not on equal footing with an expert who studies the data in achieving these goals. Put another way, when it comes to public safety and maximizing limited resources, there is such a thing as expertise that can improve decision-making.

Several commentators have noted that criminal law has shifted in recent decades to a system of aggregate regulation designed to prevent future criminal conduct instead of traditional individualized punishment. Berkeley law professors Malcolm Feeley and Jonathan Simon termed the shift “the new penology” and described the transition as one “from a concern with punishing individuals to managing aggregates of dangerous groups.”8 It is a regime designed for “safety management.”9 Harvard law professor Carol Steiker observed a similar dynamic when she called attention to the “preventive state.”10 Other commentators have found this regulatory dynamic working in the mass processing of misdemeanor cases and the use of various risk instruments.11 And of course politicians, prosecutors, voters, and others involved in the political process emphasize public safety as the main goal of criminal laws.

To the extent that this is what we are doing—seeking to promote public safety and prevent harm in the most cost-effective way—we can do a better job. Part One outlined many areas in need of improvement to better advance public safety, reduce unnecessary confinement, and save limited resources. The problem is that right now we fail to harness the information that is out there on what we can do better because we leave those decisions largely to the political process and populist impulses, which are often self-defeating when it comes to improving safety outcomes. To get better policy outcomes if safety is our goal, we need to change the institutions making the calls.

This chapter explains that the key is to create and employ expert bodies that use empirical data and studies to guide their decisions about criminal justice policy. The specific model of expertise could vary. Jurisdictions could opt to use one umbrella agency that is responsible for all criminal justice policies within the jurisdiction—from bail to sentencing, collateral consequences to prison conditions and programming. Or jurisdictions could use a number of such agencies. Under either approach, jurisdictions must make sure that any agency setting criminal justice policies is held accountable for the costs it imposes on the jurisdiction overall and that it uses the least costly options for addressing a particular issue.

Jurisdictions must also be attuned to how these agencies will operate in a political environment that suffers from all the pathologies already discussed. In other words, these agencies must be designed to withstand the pressures they will face to adopt superficially tough but actually ineffective measures to address crime. Thankfully, we already have enough experience with such agencies and can learn from their failures and successes to develop a blueprint for designing ones that have the best chance to succeed.


The Lessons from Sentencing Commissions

The idea of using experts to improve policy decisions has already been used in criminal law. The rehabilitative model that dominated criminal justice until the past few decades rested on the idea that expert parole officers could assess when someone was sufficiently rehabilitated to be released from prison. But the notion of using experts to set broad policies—not simply weigh in on individual cases—did not really take hold until the 1980s, and even then it was limited to the idea of using expertise to influence sentencing policies as opposed to various other aspects of criminal law. Politicians on the left and the right saw value in moving sentencing policy from the realm of pure politics to more insulated expert agencies vested with the authority to establish guidelines. In addition to the U.S. Sentencing Commission, sentencing commissions now exist in almost half the states.12 The idea behind these agencies was that a group of experts could figure out what the range of sentences should be for each crime. Legislators embraced the model of a sentencing commission for several reasons. First, an agency is well situated to change policies as new facts and information become available, whereas the legislative process takes much longer and cannot adapt as quickly to changed circumstances. Second, many legislators were drawn to the idea of using experts to set sentences based on data and with an eye to maximizing limited resources and keeping costs down. Third, as noted in Chapter 7, some politicians wanted to insulate decisions about punishment from political pressures because they believed that insulation would produce better policy outcomes. They recognized, in other words, the pathological politics surrounding crime policy and wanted to place decision-making elsewhere to improve it.13

The experience of sentencing commissions shows the promise and the pitfalls of using an expert agency model to improve decisions in criminal law. Because jurisdictions followed different institutional models for these agencies, we can compare those models to see which ones were most successful in being able to overcome political pressures to constantly increase sentences based on outlier cases or the news story of the moment and which models failed in that regard and often exacerbated already pathological political dynamics. One common lesson from every jurisdiction with a commission is that it is not possible to completely insulate these agencies from politics. All agencies face political pressures and oversight, and because the politics of crime are so lopsided in favor of powerful interests pushing for severity, agencies responsible for criminal justice policy-making are going to face particularly close scrutiny if they make decisions to lower sentences or take a less punitive approach. The temptation will always be there for a politician to step in and score political points by criticizing a decision of the agency as insufficiently harsh. The actual practice of sentencing commissions bears this out, with these agencies often being overruled by their respective legislatures when they have tried to lower sentences.

Perhaps the most notorious illustration of political control over an agency ostensibly set up to be insulated comes from the federal level, where the U.S. Sentencing Commission has, throughout its existence, been ordered to raise sentences by Congress and has faced tremendous pushback when it has tried to lower them. Two of the more noteworthy examples of this dynamic were the agency’s attempt to eliminate the disparity between sentences for crack and powder cocaine and its efforts to eliminate statutory mandatory minimum sentences. Congress and President Bill Clinton rejected the commission’s proposed amendments to the guidelines in 1995 that would have treated crack and powder cocaine equally. Federal legislators have similarly ignored the commission’s many empirical reports detailing the ineffectiveness and disparities created by mandatory minimum sentences. Congress demonstrated its lack of interest in the commission’s views on mandatory minimum sentences at the outset, when it passed mandatory minimum drug sentences before the commission even had a chance to write its first set of guidelines. Congress did not bother to wait to see what the agency discovered by investigating past practices or by studying individual drugs. It simply set its own mandatory floors with no empirical analysis. And in the years since, Congress has—with the backing of the Department of Justice and its prosecutors—continued to ignore the commission’s views on mandatory minimums.

Congress has also issued many directives to the commission to raise sentences—whether in child pornography or white-collar crime or any number of other offense types—whether or not empirical evidence supported such increases.14 The result has been a federal prison population that has exploded since the commission was established in 1984. In 1987, when the commission’s first set of guidelines came out, there were fewer than 50,000 people in federal prisons, and today there are more than 185,000.15 The average time served by people in federal prisons increased dramatically as well, from 17.9 months in 1988 to 37.5 months in 2012.16

Many observers have looked at the experience of the U.S. Sentencing Commission as a cautionary tale and have concluded that the lesson is that experts can make things even worse. And that is true, if the model of expertise does not account for the political pressures any given agency will face. The federal Sentencing Commission has rarely been left alone to make policy and Congress has directed just about everything it has done over the years. The Commission has little ability to push back because of the way in which it was designed. So while the experience of the federal commission may be a cautionary tale, the lesson is not that experts inevitably make things worse. Instead, if there is any lesson to be drawn from the experience at the federal level, it is that politics will overcome any agency unless important design features are put in place to guard against those forces taking over. Care must be taken in setting up these agencies to allow experts to do their jobs most effectively.

Moreover, even with what might be the most ineffective design among sentencing commissions, the federal commission has succeeded in pushing some reforms in recent years. While the nascent political movement in support of federal sentencing reform has not been sufficient to overcome the objections of those in Congress or of prosecutors in the Department of Justice to result in significant legislative changes, the Sentencing Commission has been more successful in remedying some excessive federal sentencing policies. Specifically, because the commission’s guideline changes go into effect within 180 days unless Congress and the president pass a law to oppose those changes, a smaller group of politicians can protect the commission’s proposals than the number that would be needed to enact legislation in the first place.

That gives the agency space to enact some reforms that would never have happened if Congress were left to its own devices. For example, in the last decade, the commission made significant reductions to drug sentences, starting in 2007 with a reduction in sentences for crack offenses and then lowering the sentences for all drug offenses in 2013. The commission made both changes retroactive, allowing tens of thousands of people to obtain shorter sentences. The 2007 adjustment allowed more than 16,000 people to obtain reductions of 17% from their original sentence, or an average of 26 months.17 The 2013 change allowed more than 30,000 people to obtain sentencing reductions that averaged 25 months.18 The commission has made other changes that would have been hard to get through Congress but that made it through because the commission is more insulated than Congress from direct political pressures. This includes the removal of burglary of a dwelling from the list of “crimes of violence” and expanding the people who qualify for compassionate release.19 So even the federal agency responsible for sentencing, flawed as it has been as a matter of institutional design, has managed to achieve some significant success where Congress has stalled because the data supported changes. Indeed, if one looks at the total decline in prison population of roughly 21,000 between 2015 and 2016, a full third of that decline was due to the 7,300 person drop in the number of people in federal prison.20 That drop, in turn, was driven in large part by the commission’s decision to reduce drug sentences retroactively.

The state experience with sentencing commissions is still more promising, as many of those commissions were designed more effectively to work within the politicized environment of criminal punishment. Minnesota’s state commission, for example, has been able to push back against many of its legislature’s attempts to increase sentences by pointing out that the increases would run afoul of prison capacity and strain the state’s budgets.21 Commissions in Washington and North Carolina have likewise been able to influence their respective legislatures with cost projections and reports that demonstrated what proposals would do to already strained correctional capacity.22

A comparison between those commissions that have succeeded in lowering sentences and those that have stalled in such efforts offers clues to what makes agencies more successful. One critical ingredient for the more successful sentencing commissions is having them produce information about how much sentencing increases will cost over time and requiring the agencies to adopt sentencing policies that will not require additional prison resources. Just about every state must balance its budget as a matter of state law, so the more expensive criminal justice policies become, the less money is left for everything else. It is thus not surprising that the states most likely to adopt sentencing commissions in the first place are the ones that are spending an increasing share of their budget on incarceration costs and that have high incarceration rates.23 States are also more likely to create commissions when they have narrow partisan margins in their state legislatures (thus increasing the likelihood that the parties will vie with each other to appear tougher on crime by increasing sentences) and elected judges (who may also feel the pressure to impose long sentences to improve their reelection prospects).24 In that kind of climate, the creation of an agency that can rein in costs becomes appealing, and legislators are more likely to see the value in deferring to an agency. Thus, just as politicians have decided that it is better to hand over interest rate policy to the Federal Reserve to get better long-term fiscal policy and to avoid the temptation to alter rates to provide short-term relief that scores political points but harms long-term economic growth, politicians in many jurisdictions have realized that the irrational politics of crime can similarly produce costly and ineffective long-term outcomes unless they do something to stop themselves. Commissions are an ideal brake on this dynamic when they focus on resource constraints and are given a mandate not to exceed existing prison capacity because costs matter to many legislators.

The commissions charged with not exceeding prison capacity have been more effective at holding back legislative pressure for increased sentences than those commissions that operate with no resource constraints.25 The first director of the Minnesota Sentencing Guidelines Commission observed that the requirement that the Minnesota agency not exceed 95% of the state’s prison capacity led those working on the commission and reviewing its work to recognize that imprisonment is “a scarce and expensive resource, which had to be allocated rationally” and allowed the commission to push back against calls for various increases because of what those requests would mean for prison capacity.26 One legislator succinctly framed it this way: “Whether or not you think everybody in jail deserves to be there, it’s another issue when you’re weighing that against the stuff that makes you popular, likes roads and schools.”27 Corrections spending has grown faster than any other portion of state budgets except for Medicaid:28 “Between 1977 and 1999, state and local expenditures for corrections rose by 946 percent, far outpacing the growth in outlays for education (370 percent), hospitals and health care (411 percent), and public welfare (510 percent).”29 So designing agencies to focus on costs and budget impact is critical to their success because state legislators care about how limited resources are allocated.

The experience with sentencing commissions shows the influence an expert agency can have when it has the necessary expertise and data to forecast how different sentencing policies will affect existing resources and can document what sentencing changes will cost. Sentencing commissions become, in effect, “a de facto interest group for cost concerns and system-wide rationality.”30 Once sentencing guidelines go into effect in a state, we see a decline in the growth of both corrections expenditures and incarceration rates.31 Even an agency like the U.S. Sentencing Commission, which does not have a mandate to stay within existing prison capacity, can more successfully push for reforms when prison resources are stretched. The Department of Justice acceded to the 2013 reductions in drug sentences because federal prisons were operating at nearly 40% over capacity and the Bureau of Prisons budget was taking an ever-larger share of the overall DOJ budget, accounting for more than 25% of the DOJ budget in fiscal year 2013, and a third of the budget in 2015.32

A second key hallmark among the most successful sentencing commissions is a diverse membership. Diversity enables various viewpoints to be heard and understood, something often lacking in the political process, where the rhetoric of appearing tough on crime can drown out empirical data or those pointing out the human and fiscal costs of such policies. A successfully designed commission guards against this imbalance by including not only law enforcement interests but also those who represent the interests of criminal defendants, academics with deep knowledge of criminal law issues, and those concerned with the costs of sentencing. Just as important, the agency should also include individuals with ties to the legislature, either because they serve on it (where such a structure does not run afoul of the separation of powers) or because they have strong connections to those who do.33 The most successful interest groups have such connections, and criminal justice agencies are no exception. This gives the agency notice of how politicians will respond to proposals and also gives the agency an opportunity to persuade those individuals with legislative connections about the policy merits of a proposal outside the noise of political rhetoric. Legislators serving on a commission or those with ties to them will often be persuaded that the policies are sound and can become crucial advocates for those policies in the legislative sphere.

This dynamic can be seen in the most successful state commissions. North Carolina’s Sentencing and Policy Advisory Commission, for instance, includes members with a broad array of interests, including an academic who specializes in criminal justice and someone who was formerly incarcerated.34 The agency also has legislators among its members, and those legislators have helped form a bridge between the two bodies, giving notice of legislative concerns and serving as advocates for the agency’s position in the state’s General Assembly. The balance cannot tilt too heavily toward elected officials, of course, or else the advantage of expertise is lost. But having some connection to key politicians confronts the reality that politics cannot be removed from criminal justice policy, so the key is to figure out how to channel it most effectively.

Commissions that focus on fiscal costs and have a diverse membership that includes political connections are able to harness politicians’ concerns with fiscal discipline and pit them against the impulses to lengthen sentences. Politicians thus have to choose whether to pursue symbolic but ineffective strategies even if it means taking limited resources away from other important legislative goals. This kind of institutional design forces the issue that otherwise could be ignored. In the normal political give-and-take, politicians often talk about crime policies as if resources were unlimited. But they are not, and as soon as they become a consideration, many costly proposals that do nothing to promote public safety can be avoided. Agencies can help make those choices clear, as the real-world experience of these sentencing commissions has shown.



Beyond Sentencing Commissions

While the discussion so far has focused on the experience of sentencing commissions, the larger institutional points would apply to all criminal justice agencies whether they are corrections agencies, sentencing commissions, or general criminal justice policy commissions. Any agency responsible for criminal justice policy requires a diverse membership that reflects all of the relevant interests in the given area, and it should be constrained by cost ceilings and required to base its decisions on empirical evidence about what will best promote public safety at the lowest cost.

Currently, jurisdictions do not follow this model across the range of criminal justice issues. They might have a sentencing commission (though most still do not), but even when they do, that agency typically just bears responsibility for sentencing guidelines that apply to judges and does not consider the range of other issues relevant to criminal law, such as the content of the criminal code, prison conditions and programming, bail policies, collateral consequences, or second-look mechanisms. Criminal justice reformers should seek to change this by insisting that expert agencies take the lead on policy calls such as these. This can be accomplished either by expanding the portfolio of an existing agency such as a sentencing commission, by creating a number of expert agencies with specialties in different areas, or by creating a new umbrella agency that is responsible for setting and coordinating policy across the range of issues.

Whichever model is adopted, it is critical for these agencies to set their policies with a focus on how they will improve rehabilitation and reentry outcomes because that is what improves public safety. Oddly, this key metric is all too often ignored, largely because of a skepticism that developed toward rehabilitation in the 1970s and 1980s that has not been revisited. By the early 1980s, an unfortunate and flawed consensus developed that rehabilitation in the criminal justice setting was not working. The Senate issued a report in 1983 stating that “almost everyone involved in the criminal justice system now doubts that rehabilitation can be induced reliably in a prison setting, and it is now quite certain that no one can really detect whether or when a prisoner is rehabilitated.”35 While there is no foolproof way to know whether an individual is rehabilitated (either in prison or outside it), our knowledge of a person’s progress and future risk is actually quite extensive. We now know of many interventions that improve rehabilitation and reentry outcomes.

This knowledge should be applied across the range of criminal justice policy issues. It should drive decisions about pretrial release, prison conditions and programming, sentencing length and the use of alternatives to incarceration, victim services, collateral consequences, clemency, parole, and other second-look processes. Agencies must evaluate these policies and choose those that best improve long-term reentry outcomes and thus save the jurisdiction money and hardship later by reducing the need for future criminal justice interventions.

It may seem unbelievable that this is not what we are already doing. Why wouldn’t we be setting all of our criminal justice policies with an eye toward improving outcomes for individuals so that they are less likely to commit further crimes? If we were rational and focused primarily on public safety, this is of course what we would do. But we have not let rationality guide our criminal justice decision-making in America. We have let emotions take charge. There is, of course, a place for emotions, and there is no denying the societal need for retribution when horrible crimes occur. And I am not suggesting that experts are any better than the general public at deciding the best punishment as a matter of retribution in an individual case. But much of what the public wants from a criminal justice apparatus is public safety, and when gut-level reactions govern the entire system and lead us to responses that end up making us less safe, we must confront the trade-off we are making. We must decide if we would prefer to prevent future tragedies and be safer in the long run, or if we want to let visceral reactions to outlier cases lead us into making decisions that might feel good in the short term but that actually make us less safe. I think most people would rather adopt a course that maximizes public safety. To do so, we can no longer leave the decisions to a political process that relies on uninformed voters to decide how angry they are about whatever crimes are currently appearing in the news and who assume all crimes and criminals look like the ones highlighted by the media. We need to use professional agencies that take the best available knowledge from careful study of actual cases, data, and facts to put in place those policies that work to improve outcomes across the range of real-world cases, not just those that get attention in the media.

Critically, it is not enough to buy into the idea that agencies with this mandate are a good idea. Any agency responsible for criminal justice policy-making must be designed to withstand the inevitable pressures that will come from an emotional electorate and outraged politicians. Like the most successful sentencing commissions, they need to be created with a diverse membership that is attuned to all the relevant interests and that provides a bridge to politicians to explain agency policies. It may also mean the agency should have a politically balanced membership so that its recommendations are bipartisan and can appeal broadly. Because these agencies should be bringing forth reforms that promote public safety and save money, they should appeal to those across the political spectrum. Having members of both parties support reforms gives political cover for elected officials to accept the proposals.36 The key to making a bipartisan agency work is to appoint people with expertise who are committed to going where the data leads and who do not enter with a political agenda. That may be easier said than done, but appointing the right people to these agencies is critical to their success. These agencies should also be careful to ground their decisions in facts that matter to those politicians, such as costs. Helpfully, many criminal justice policies that are effective at promoting public safety also reduce unnecessary confinement and save money.

To be sure, that is not always going to be the case. Some policies might be the humane and just thing to do, even if they cannot be supported by data and studies. This agency model may not help much to promote policies like that. That would require cultural shifts beyond the scope of an institutional fix. There are limits to what the expertise model can accomplish, and I do not want to overclaim here. But changing institutions and creating an expanded role for smartly designed expert agencies will make a difference—both to public safety and to the countless lives affected by our criminal justice policies.



Creating Stronger Criminal Justice Policy Agencies

One reason some might resist a turn to an institutional model grounded in expertise is that we have done that in the past, and it has often failed. Indeed, we have seen countless examples in the past of a desire to bring rationality and expertise to criminal justice policy-making only to see those efforts end up leading to the same dysfunctional outcomes of harsher sentences or net-widening so that even more people faced criminal punishment than before. Whether it was a desire for parole reforms, better juvenile justice policies, or an emphasis on rehabilitation, we have seen plenty of examples where expertise fell short. The reason is that experts need an institutional architecture that rewards the use of expertise and insulates them from political pressures and from agency capture by interests in favor of harsher policies. The discussion of sentencing commissions gave some key traits for those agencies to succeed. But a diverse membership, political connections, and a focus on costs may not be enough. Thankfully, there are additional ways to strengthen the hand of agencies responsible for criminal justice policy-making beyond the features that have worked well for state sentencing commissions. These added protections are particularly important because sometimes the politics of the moment will override fiscal concerns (especially if crime rates are rising or there is a budget surplus, which will create added pressures to throw fiscal concerns to the side). The design features discussed so far only serve to highlight the fiscal consequences for legislators; they do not do much more to tie the hands of those who may give in to political symbolism even if it is costly and ineffective. But stronger restraints are possible if criminal justice reformers push for them.

As Chapter 7 noted, most administrative agencies in the federal system and in the states are subject to judicial review to make sure that their rules and regulations are not arbitrary and capricious. Courts take a “hard look” at their decisions to make sure that they ground their decisions in law and evidence, and agencies must explain why they are departing from any previous practices or policies. Many criminal justice agencies, in contrast, are exempt in whole or in part from such obligations. Sentencing commissions, for example, generally have been exempt from the administrative procedure acts that impose this judicial review.37 States vary in how they treat the regulations adopted by departments of correction. While corrections agencies in some states are bound by the provisions of the state administrative procedure act, including notice-and-comment rule-making procedures, in more than half they are exempt in whole or in part from these requirements.38

When criminal justice agencies do not have to comply with state administrative procedure acts, it means these agencies need not explain the basis for their rules and why they are consistent with statutory mandates or other existing guidelines to a court. One way to further insulate criminal justice policy-making agencies from immediate and irrational political pressures would be to require them to establish the empirical basis for their rules and policies, to explain how they are consistent with public safety objectives, and to face judicial review of those decisions. This would keep the agency’s focus on data and analysis and help it resist pressure to make decisions based on political factors that have no empirical grounding because doing so would not withstand judicial review.

We already have indications that courts are capable of this kind of assessment because we have seen parallels to this type of inquiry in the context of challenges to collateral consequences on the ground that they are really punishments (and therefore in violation of some constitutional provision like the prohibition on double jeopardy, the Eighth Amendment, or the Ex Post Facto Clause).39 In defending these collateral consequences, states argue that they are engaged in regulation with these provisions, not punishment.40 Take the case of Smith v. Doe, which involved Alaska’s sex offender registration law. The defendant challenged the law as violating the Ex Post Facto Clause. In rejecting the challenge, the Supreme Court concluded that the Alaska legislature did not intend to punish, but rather its intent was “to establish a civil regulatory scheme.”41 In De Veau v. Braisted, the Court similarly concluded that a statute that excluded individuals who had been convicted of felonies from working on the waterfront was not punishment but a “much-needed scheme of regulation.”42 For state claims to succeed as being something other than punitive, their claims of regulation must be rational.

A federal court of appeals, for example, had to determine whether various changes under Michigan’s Sex Offender Registration Act that were applied retroactively violated the Ex Post Facto Clause of the Constitution. Part of the court’s inquiry required it to ask whether the law’s changes—prohibiting sex offenders from living within 1,000 feet of a school and creating tiers of dangerousness based solely on the defendant’s offense of conviction and not individualized assessments—were rationally related to a nonpunitive purpose. The state grounded retroactive application of its changes on the idea that recidivism rates for sex offenders were “frightening and high” and that these changes would protect the public by allowing them to keep tabs on those individuals with knowledge of their tier ranking and by keeping sex offenders away from vulnerable populations. The court, however, found “scant support” for the state’s claims. It noted that empirical studies refuted the state’s claims of high recidivism rates among sex offenders, and studies further demonstrated that “offense-based public registration has, at best, no impact on recidivism.” Because the state failed to offer any support for the idea that residential restrictions would lower recidivism rates and because the statute did not provide for individualized assessments of dangerousness to target the specific types of offenders—e.g., pedophiles—who should be kept away from schools, the court concluded that the law was punitive and not connected to nonpunitive goals.43

This is the same kind of inquiry that arbitrary and capricious review would demand of all criminal justice policies subject to it. While the federal court in Michigan did it in the limited context of an Ex Post Facto Clause inquiry, it is possible to create a broader framework for this kind of court review by passing statutes that require agencies to explain the basis for concluding that their policies will promote public safety.

To be sure, if a court overruled an agency for lacking empirical support but the legislature wanted the policy to move forward anyhow to score political points, legislatures could simply change the governing policies by statute. But note how much more effort and cost that requires. Politicians would have to go on the record opposing both the agency and a court decision finding either that the policy did not promote public safety or that cost constraints supported a different path of action. And those politicians would need to be large enough in number to get legislation through. To be sure, the politics of crime are such that this will happen in some, perhaps many, instances. But it will happen less frequently than in a world where agencies and the courts fail to act as restraining forces. Sometimes, politicians will let those decisions stand. Indeed, in many cases, the politicians might rail against those decisions and hope that their rhetoric criticizing the agencies and the courts suffices to score them the political points they want, without having to actually make an effort to change the outcome. Politicians could, in effect, have their cake and eat it, too. They get the benefits of fiscal discipline because the agency’s decision ties their hands from spending money on irrational criminal justice policies. But they also get credit for criticizing the agency on the substance of the policy decision and being perceived as willing to be tougher on crime, if only they had the freedom to do more. We have seen this dynamic play out in the context of many other agencies.44

Agency decisions can be strengthened in other ways as well. One fruitful avenue is to have decisions reviewed by other officials outside of the agency to make sure that that the policies are cost-benefit justified and that equally effective but less costly alternatives are considered. This model, as Chapter 7 noted, has been used extensively at the federal level with civil regulatory agencies. Federal regulatory agencies must submit their proposed rules to the federal Office of Information and Regulatory Affairs (OIRA) in the Office of Management and Budget within the executive office of the White House. The agencies must show that the benefits of their proposed rules outweigh the costs and explain why they did not choose less expensive alternatives.45 When this review process was established, it was defended on the grounds that civil regulatory agencies would “invariably wish to spend ‘too much’ on [their] goals” because each agency looks only at the goals it seeks to further and does not consider how resources it spends might be used for other benefits in the public interest.46 Whether or not this is true of all the civil regulatory agencies that must submit rules to OIRA oversight, it is a phenomenon that accurately describes agencies responsible for criminal justice policies. Prosecutors, for example, may wish to score easy political points by appearing tough on an issue, especially when they do not have to pay for it. So to the extent that prosecutors continue to engage in policy-making—for example, by pursuing certain kinds of sentences in categories of cases or because they have control over a related area of policy like forensics or clemency—this kind of oversight would act as a check on them to make sure they are considering other interests besides narrow professional ones.47

But the value of this kind of check applies more broadly than prosecutors and extends to any agency responsible for criminal justice policy-making because these agencies will inevitably face pressure from legislators to promulgate seemingly tough penalties for political points when in fact those policies may not stand up to closer scrutiny. The agencies may wish to placate politicians who can slash their budgets or pass legislation limiting their authority, so the temptation to accede to their demands can be great if there is no countervailing pressure to explain why their policies are justified as a matter of cost-benefit analysis and represent the best of the alternatives. Having oversight by a body like OIRA puts in place an institutional check that requires the agency to think about its choices rationally and not simply give a knee-jerk reaction in support of something that appears tougher. Agencies should consider more broadly what works best for victim services and for reentry, and the answer on closer inspection might not always be longer sentences. While states do not currently use OIRA-like review in a manner that mimics the federal system, they do have oversight mechanisms in place for regulations.48 And organizations like Vera and PEW have been working with states to use cost-benefit analysis to analyze criminal justice policies, so we know this model can be adapted successfully to the criminal law context.49

Having a strong inspector general (IG) system may also help promote better criminal justice decision-making. Most federal agencies and many state agencies are subject to oversight by inspectors general who investigate agencies for fraud, waste, and mismanagement. The typical IG model tends to be weak, with the IG looking for egregious examples of fraud and waste but otherwise not scrutinizing how agencies choose to exercise their discretion or asking whether the agency could be performing better.50 But there are exceptions to this model, and where they exist, they show how an active IG can promote better policies. As Chapter 8 explained, Inspector General Michael Horowitz has engaged in vigorous oversight of the Department of Justice, its policy-making, and its implementation of policies. For instance, he highlighted how DOJ policy decisions such as a failure to grant compassionate release have led to excessive spending on the Bureau of Prisons at the expense of other law enforcement needs, thus compromising public safety.51 In response to his reports, which were publicly reported and garnered media attention, the department shifted some of its policy positions.52 This kind of IG model—where the IG evaluates the agency’s substantive policies to make sure they are using limited resources efficiently and where the IG also verifies that policies are being implemented as claimed—can work as a valuable check to keep agencies focused on the mission of promoting public safety with policies that are cost justified.

Another helpful mechanism to promote rationality in the system is the use of sunset provisions in laws and regulations addressing criminal justice issues. Politicians often interfere with agencies through legislation that responds to some immediate high-profile crime, requiring agencies to do something or refrain from doing something in response to that specific case. For example, if the media is focused on financial crimes, a legislative body might order an agency to increase sentences for fraud. The problem with this approach is that the legislature often lacks the full picture of a substantive area or how it relates to other laws already in existence. This is what creates the lumpy laws and excessive sentences highlighted in Chapters 1 and 2. Once these laws are in place, there is little an agency can do to address them. To give the agency the space to adapt to changing circumstances and the accumulation of new information that may suggest a more nuanced or refined approach to an area, reformers should urge legislators to pass criminal justice legislation with sunset provisions. So a law requiring a sentencing increase might expire after three to five years without reauthorization by the legislature and a report by the relevant expert agency on how the law has been working (or not working). Sometimes these laws will be reenacted even when the expert agency concludes they should not be because politics will override expertise. But sometimes the legislature may be content to let a law lapse, particularly if the media fervor that led to its passage has long passed.

Finally, it is helpful to have agencies responsible for criminal justice issues pay particular attention to racial bias in their policies. One model would be to have any agency that is responsible for criminal justice policy contain a unit that monitors decisions for racial and ethnic bias. Regulatory agencies in other substantive fields have specialized units along these lines, such as the Office for Civil Rights and Civil Liberties in the Department of Homeland Security, or the Office of Economic Impact and Diversity in the Department of Energy.53 The idea behind these subdivisions within a larger agency is that certain interests might otherwise be overlooked by the agency at it goes about its regular tasks, so the unit’s responsibility is to make sure those issues do not fall out of view. In the context of a criminal justice policy-making agency, the unit would be on the lookout for racial and ethnic bias through data analysis and should investigate causes for any disproportionate effects. The unit could have the authority to address citizen complaints, to make recommendations for policy changes, or to issue reports highlighting problems it sees.

Another model for checking bias is to require agencies responsible for criminal justice policy-making to produce racial and ethnic impact statements to show not only the fiscal impact of a proposed law or rule, but also how the change in law will affect certain groups. Four states (Iowa, Connecticut, Oregon, and New Jersey) currently have laws requiring such impact statements.54 This information may not ultimately tip the scales to get politicians to change their minds about a proposal, but it may make the difference in some cases. An analysis of Iowa’s experience with racial and ethnic impact statements found that proposed legislation with a disproportionate impact on minorities was twice as likely to fail relative to those bills that were rated as neutral or having no such effect.55 This is far from a cure-all for the disparities we see in criminal cases in the United States, but having the data available in stark terms may at least give legislators pause in some circumstances, particularly if voters or groups mobilize around the issue.



Coordinating Public Policy across Related Issues

Many criminal justice policies intersect with other substantive areas. The people who commit crimes often have physical and mental illnesses, struggle with substance abuse problems, and lack housing, education, and jobs. If the goal is to improve reentry and to have better public safety outcomes, it is important to tackle these related social problems.

The courts and the participants within them have realized the overlap. The rise of so-called problem-solving courts is a direct response to seeing the intersection between crime and these other problems. Drug courts and mental health courts developed to try to get individuals the treatment they need because in many criminal cases, some underlying problem is what prompts the criminal activity. If you can solve that underlying problem, you can thus prevent or minimize future crimes.56 Reentry courts seek to assist individuals in finding housing and jobs with the same goal in mind. While problem-solving courts can serve a valuable function, they often operate on an ad hoc basis, and it is unclear how they select which cases qualify for diversionary treatment or whether they are choosing approaches and programs with proven track records of success. They typically serve only a fraction of the overall caseload, thus they barely scratch the surface of addressing the relationship between crime and these other issues.

To tackle these issues more systematically and effectively, jurisdictions need a coordinated approach. This means screening cases at the outset to identify individuals with particular needs, such as mental health and drug treatment, which are better addressed outside the criminal justice context. Promising research by former New Jersey attorney general and NYU School of Law professor of practice Anne Milgram aims to do just that by helping law enforcement officers identify people with mental health needs who should be diverted for treatment. After cases are in the criminal justice system, these needs should be addressed through treatment and programming. Jails and prisons must be more than warehouses. It is critical that they provide the kind of rehabilitative services that will make it less likely that individuals commit crimes when they are released. And when people finish serving terms of incarceration, they need bridges to services to ease their reentry. Jeremy Travis advocates for a “boundary spanning advocate” to help find people the resources they need throughout a jurisdiction. He offers the Vera Institute’s Project Greenlight as an example. In that program, a community coordinator meets with people released from state prison to create a profile of each that includes their criminal history and any substance abuse problems, their job skills and abilities, and their family circumstances. The coordinator then seeks to find housing, treatment, and employment opportunities for these individuals.57 Corrections officers and defense lawyers could also provide this kind of bridge to needed reentry services.58 The key takeaway is that whatever the source, some kind of coordinated assistance is critical if public safety is the goal because it helps improve reentry outcomes.

Of course the ideal approach tackles these issues before a crime even occurs. But often other societal safeguards are absent or fail, thus leaving it to criminal justice institutions to address the problems. Political scientist Naomi Murakawa notes that “a meager welfare state but a capacious carceral state had led interest groups to rely on criminal justice for social change” because “reformers tend to build on or adapt existing institutional structures.”59 Substantive education policy, mental health treatment, employment training, and the like are well beyond the scope of this book. But because these areas are critical if the goal is maximizing public safety, it is important for the institutions addressing criminal law issues to be attuned to them. That, then, is another key question of institutional design. Jurisdictions must recognize the connections among these issues and seek to coordinate among the relevant agencies and professionals in these areas. Criminal justice professionals must be among those who speak out for reform in other areas, such as education, and raise the connection between the two.

Coordination is necessary among criminal justice professionals as well. A bipartisan expert body created by Congress to address federal criminal justice and corrections issues, the Charles Colson Task Force on Federal Corrections, highlighted the need for interagency oversight bodies that coordinate their efforts at criminal justice reform.60 Several states, through the Justice Reinvestment Initiative, have created versions of interagency oversight bodies that bring together key actors, including law enforcement officials, defense lawyers, mental health officials, specialists in substance abuse, victims’ advocates, corrections officers, parole and probation experts, and court administrators.61 Working together instead of in silos enables the interagency working groups to recommend where reform is needed, to structure efforts across agencies, and to track results.

For instance, the Georgia Council on Criminal Justice Reform, created by legislation in 2013, has 15 members appointed by the governor. Currently, there is one state senator, one state representative, three judges, one district attorney, one sheriff, one solicitor general, one court administrator, four criminal defense attorneys, one businessperson, and one member of the governor’s office.62 The members serve 5-year terms, which allows them to “expand their expertise while overseeing and guiding system change over time.”63 The Georgia Council helped to create the state’s first problem-solving courts and started training programs for people in prison to receive job certifications prior to release.64 Other states experimenting with these interagency groups have also seen promising results, with most of the states experiencing relative decreases in projected prison population growth and significant cost savings. This, then, is another area where expert focus and coordination can yield better results.

WE MAY HAVE ARRIVED at mass incarceration and excessive criminalization by a variety of ad hoc decisions, but those decisions together have put in place institutions and interests that will resist change unless a new set of institutions is created that shifts the focus to data and rational analysis of what will actually work to promote public safety. We have used expert agencies to improve substantive policies across a range of areas in America, from workplace safety to the environment. It is long past time we use this model to improve our approach to crime and public safety.
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CATALYZING COURTS


IN CASTING INSTITUTIONAL BLAME for the irrational set of criminal justice policies we have, it is important not to overlook the role of judges. The federal courts in general and the Supreme Court in particular have weakened constitutional protections against government excess in criminal law and have failed to question, much less scrutinize, government punishment practices. State judges, too, have fallen short in policing constitutional bounds and have not used their discretion to curb the worst excesses of the system.

But court oversight practices are not set in stone, and renewed attention to the courts is one of the key institutional pillars for reform. Although it will be an uphill climb to change courts’ perspectives on their role in policing government excess in criminal proceedings, the seeds are already there for what this kind of review would look like and the results it could help achieve.

Recall that the decline in California’s prison population accounts for a full 40% of the drop in incarceration numbers in the United States.1 That decline never would have happened but for the Supreme Court holding, in Brown v. Plata, that California’s prison conditions violated the Eighth Amendment ban on cruel and unusual punishment because overcrowding prevented adequate medical and mental health care. The Court upheld a remedial order that required California to cap its prison population at 137% of design capacity, which meant that California had to reduce its prison population by about 35,000 people within 2 years.2 It was “the largest court-ordered reduction in prison populations ever in the United States.”3

California responded by passing the Public Safety Realignment Act, which aimed to place more individuals in local jails instead of state prisons, by curbing the number of people sent to prison for technical parole violations, and by improving rehabilitation and decreasing recidivism.4 The state provided $7 billion to 58 counties to administer the new regime and imposed few requirements as to how localities were to spend the money.5 Although the results vary by county, the California prison population has declined more than the local jail population has increased, thus the overall population of people incarcerated has been reduced by roughly 18,000 people.6 While there was an initial uptick in crime rates in 2012, they dropped in 2013 and 2014, so by 2015, property and violent crime rates were below pre-realignment levels (with the one exception being auto theft).7 Thus California has achieved a dramatically lower incarcerated population without suffering an increase in crime—and all because the federal courts did their job.

But currently Brown v. Plata stands out as the exception, not the rule. The federal courts have largely failed to protect constitutional guarantees across a range of doctrinal areas, thus allowing the government to run amok in criminal cases without a check. Judges stand as the last check against prosecutors to make sure they are not overstepping. They bear the responsibility for calling out their constitutional violations, such as the failure to disclose exculpatory evidence. And when they see unethical conduct, they have an obligation to do something about it. Moreover, they often have the leeway to determine a defendant’s punishment. In the absence of a mandatory sentence, judges will have the freedom to sentence a defendant within a range, and how they exercise that discretion matters a great deal to what our overall criminal justice landscape looks like. Indeed, judges (federal and state) have discretion over a range of important criminal justice issues.

This chapter surveys the critical role of judges in any reform effort. First, to highlight those areas best suited for legal challenges, this chapter outlines the areas where federal courts have failed to live up to their constitutional responsibilities. It then notes where the doctrine has started to move, thus paving the way for more significant inroads. It then explains the discretionary responsibilities of judges that are so important for how criminal justice is administered in the United States. Finally, it turns to the critical question of how to change the bench at the federal and state level to improve criminal justice decision-making.


The Constitution in Waiting

The federal courts—led by the Supreme Court—have gutted many constitutional guarantees. Consider first the right to a jury trial. The Constitution guarantees jury trials in Article III and the Sixth Amendment.8 While the Supreme Court has made clear that the government cannot condition the exercise of other constitutional rights on concessions to the government, it has, as Chapter 7 notes, allowed the government to put a heavy price tag on the exercise of the jury trial right by allowing prosecutors to threaten far more serious charges when a defendant opts to go to trial instead of pleading guilty.9 It has, for example, upheld a prosecutor’s threat (which the prosecutor ultimately carried out) to charge the defendant under a repeat-offender law with a mandatory life sentence if the defendant refused to plead guilty and accept the prosecutor’s initial offer to seek a 5-year sentence.10 The Court likewise allowed a prosecutor to threaten to bring a death penalty charge if a defendant refused a plea deal that would impose a 50-year sentence.11 Lower courts have followed the Supreme Court’s lead and have recognized that prosecutors can threaten sentences orders of magnitude higher than the plea deals they are offering if defendants opt to exercise their jury trial rights. Thus a defendant could lawfully receive a 55-year sentence because he opted to go to trial instead of accepting the prosecutor’s offer of a 15-year sentence if he pleaded guilty to a charge of distributing marijuana while possessing a gun.12

By allowing the government to threaten severe punishments that are far greater if a defendant exercises his or her right to a jury trial, the Supreme Court has weakened the jury power to the point that it exercises little restraint on the government. The result is that prosecutors operate virtually unchecked when seeking pleas, creating the world we live in now where more than 95% of the cases that reach a disposition get there through a plea instead of a trial.

A second crucial area where the federal courts have effectively ceded their authority to police constitutional rights is the substantive review of punishments. The Eighth Amendment of the Constitution bars cruel and unusual punishments, but as Chapter 7 explains, the Supreme Court has done little to enforce that guarantee outside the context of the death penalty.13 The lower courts have taken the Supreme Court’s cues and have similarly upheld egregiously long sentences. They have, for example, upheld a sentence of 71 years for a driver in four bank robberies who had no prior record and who cooperated with law enforcement.14 Courts have been just as reluctant to second-guess prison conditions, no matter how abhorrent. Plata was the rare case where overcrowding conditions had become so egregious that the federal courts drew a line. But in just about every other instance, no punishment length or condition of confinement is bad enough for a court to intervene.

A third important area where the judiciary has failed to check the government is its interpretation of criminal statutes. The rule of lenity is a venerable canon of statutory construction that holds that ambiguities in statutes should be interpreted in favor of criminal defendants, not the government.15 The rule reflects the important separation of powers principle that legislators, not courts, should be making laws that impose punishment.16 So if a statute is not clearly applicable to a defendant’s conduct, it should be up to the legislature to specify that it meant to include that conduct within the statute’s ambit. Legislation that results in the loss of liberty should have to go through the appropriate legislative process. At the federal level, that means it must make its way through both houses of Congress and be signed by the president. Because bicameralism and presentment would be rendered meaningless if the legislation passed is ambiguous on its face and only receives its content when interpreted by the judiciary, the rule of lenity insists on resolving any uncertainty in favor of the defendant. The rule also reflects the reality that it is far easier for the government to go back to the legislature to fix an interpretation resolved against its interests than it is for criminal defendants to do so.17 And of course the rule of lenity protects the fundamental due process value of notice.18 But despite lenity’s pedigree and importance, it is all too often ignored by the courts as they stretch to find clarity in favor of the government where none exists.

Courts have also given shoddy treatment to the related constitutional rule against vague criminal statutes that fail to give sufficient notice to defendants. One review of cases found that, in the 30-year period from 1960 to 1990, the Supreme Court held only about a dozen statutes to be unconstitutional because of vagueness concerns.19 The rarity of a successful vagueness challenge continues to the present day, with few statutes falling on that ground. In the majority of instances, vagueness arguments are given little weight—as one commentator has noted, “dismissal in one this-contention-is-without-merit sentence or even footnote.”20

Federal courts have also made it almost impossible for defendants to bring actions against prosecutors for violation of their constitutional rights under the relevant statute, 42 U.S.C. §1983. Although the statute’s plain language contains no bars against lawsuits against prosecutors, the Supreme Court has concluded that prosecutors should be entitled to absolute immunity from civil suits under §1983 for actions they take in their capacity as prosecutors (even if prosecutors intentionally violate someone’s rights), and so-called qualified immunity for the actions they take as investigators, which requires someone challenging the action to show that prosecutors violated clearly established law.21 Scholars have debunked the Court’s claims that these immunity doctrines are justified by historical practice and have persuasively argued that the Court should not have read them into the statute.22 Additionally, although the Court allows individuals to sue municipalities for prosecutorial violations of constitutional rights when prosecutors act pursuant to official municipal policy, the Supreme Court rarely finds the requisite deliberate indifference to constitutional rights by the municipality, even in egregious cases.23 For example, the Court failed to find deliberate indifference in the case of Connick v. Thompson, where no fewer than four prosecutors made intentional decisions not to disclose to Thompson exculpatory evidence that demonstrated that his blood type did not match the blood type of the perpetrator of the murder for which Thompson was accused. The district attorney failed to take actions to make sure prosecutors in his office understood their disclosure obligations, and he did not provide any training on those requirements. Thompson was almost executed for a crime he did not commit, and it was only through the chance discovery of the exculpatory evidence that he was taken off death row and finally exonerated after serving 18 years. Yet the Court ruled against Thompson.24

Finally, courts have condoned imprisonment for defendants who fail to pay fees and fines that they cannot afford, in violation of due process and equal protection. Municipalities frequently impose fines as punishment for offenses not traditionally thought to merit incarceration, especially traffic offenses. Individuals can also face fees for jail and prison stays, probation supervision, and court costs.25 Jurisdictions then often detain those defendants who fail to pay those fees and fines.26 The Supreme Court recognized decades ago that “due process and equal protection converge” in failure-to-pay cases and that imprisoning someone who cannot afford to pay a fee or fine offends both the “fundamental fairness” that is the touchstone of due process and the equal treatment of the poor.27 Thus, under Supreme Court case law, courts should consider whether a defendant has the ability to pay a fee or fine before incarcerating him or her for failure to pay. Specifically, a court must find that the failure to pay was “willful” or resulted from lack of “bona fide efforts” to avoid “punishing a person for his poverty.”28 However, there is ample evidence that courts are simply not upholding these constitutional touchstones against state and local authorities.29 This was demonstrated by the Department of Justice’s Ferguson report, which found that municipal courts were issuing warrants “without any ability-to-pay determination.”30 This dereliction of constitutional duty is not confined to Ferguson, as the same problem exists in jurisdictions throughout the country.31 Even when judges do inquire into a defendant’s reasons for failing to pay fees or fines, they often have such a weak definition of “willful” or such a demanding definition of “bona fide efforts” as to render the inquiry almost meaningless.32

The courts have taken the wrong legal turn in all of these areas, and the policy consequences of failing to uphold the law have been devastating. The net effect of courts failing to police these constitutional protections has been to enlarge government power and to create space for abuses in criminal matters. The courts have thus assisted in creating an irrational scheme that overcriminalizes and imposes excess punishment at a great cost to liberty and government budgets and without any tangible benefits to public safety. The Constitution and the rule of law demand far more of the courts and our government.



Hints of Change

Law is not stagnant, however, and the federal courts, including the Supreme Court, seem to be slowly realizing at least some of their doctrinal missteps. Consider first the Supreme Court’s treatment of the jury guarantee, which is starting to get more attention by the Court. Until 2000, it looked as if the Court would permit legislators to write laws to make just about anything that increased a defendant’s punishment into a sentencing factor to be decided by a judge by a preponderance of the evidence instead of treating such facts as offense elements that had to be decided by a jury beyond a reasonable doubt. In 2000, the Court began a major shift in course. It held that the Sixth Amendment places limits on the ability of legislators to create mandatory statutory sentencing factors that the government need prove only by a preponderance of the evidence in order for a defendant’s maximum punishment to increase. The Court held that any factor (other than a prior conviction) that increases the statutory maximum must be treated as an offense element that the jury must find beyond a reasonable doubt (or to which the defendant must plead guilty).33 The Court continued down this path, finding that mandatory sentencing guidelines would be treated the same way, first striking down a Kansas state sentencing regime in Blakely in 2004 and then ruling that the federal sentencing guidelines ran afoul of this principle in Booker in 2005.34 In 2013, in Alleyne, the Court took yet another step, ruling that facts that trigger a mandatory minimum sentence must also be treated as offense elements that must be proven beyond a reasonable doubt to a jury.35

It would be hard to overstate the significance of this line of cases. In the federal system, Booker made the federal sentencing guidelines advisory instead of mandatory, thus giving judges discretion to take into account individual facts in a case and ultimately resulting in a significant reduction in the length of federal drug sentences.36 Alleyne then paved the way for the Obama Justice Department’s shift in its charging policy to bring fewer prosecutions that trigger a mandatory minimum and to reserve them for the most serious cases.37 Although that policy shifted again under the Trump administration, with federal prosecutors being instructed to charge the most serious readily provable offense and without special instructions to limit charges in cases with mandatory minimums, the underlying Court holding still stands, so now the government will have to prove those facts that trigger a mandatory minimum sentence beyond a reasonable doubt.

This shift in doctrine was thus substantial, and it came about because of a Court that finally recognized that the jury had been unconstitutionally shut out of criminal cases.38 The majority consisted of a mix of justices sensitive to the separation of powers and the Framers’ commitment to the jury and those attuned to defendants’ individual rights. Justices Scalia and Thomas represented the conservative flank of this coalition and did so because of their commitment to originalism and the Framers’ conception of the jury trial right. Justices Stevens, Souter, and Ginsburg represented the liberal wing of this group because of their commitment to individual rights and the jury’s crucial role in protecting defendants.39 These justices restored the jury to its rightful position as a check on the exercise of government power in individual cases. The Framers recognized the importance of the jury check because they were aware that policy is made in the aggregate in the legislative process and inevitably gets swayed by the most extreme cases.40 The judicial process, and the jury’s role within it, provides a crucial corrective because of its focus on individual facts and circumstances.

This was not the only line of cases in which the Court has recently recognized that it must provide a more robust check against the government to comply with the Constitution. The Court also acknowledged, for the first time, that more checks are needed on the plea bargaining process than simply a defendant’s ability to take his or her case to trial. In Lafler v. Cooper and Missouri v. Frye, the Court held that in cases in which a defendant does not accept a plea offer because of ineffective assistance of counsel, the fact that a defendant receives a fair trial does not remedy the ineffective assistance.41 The Court noted that the defendant received a more severe sentence as a result of going to trial, so that “far from curing the error, the trial caused the injury from the error.”42 The Court rejected the government’s argument that “[a] fair trial wipes clean any deficient performance by defense counsel during plea bargaining,” because the government’s “position ignores the reality that criminal justice today is for the most part a system of pleas, not a system of trials.”43 The Court concluded that the remedy for this kind of ineffective assistance may be having the district court conduct a hearing to determine whether, but for the error of the defendant’s lawyer, the defendant would have accepted the plea. If such a showing is made, the court should then decide whether to give the defendant a new sentence. Another possible remedy may be to require the prosecution to reoffer the plea deal. This was a huge acknowledgment by the Court, and one that could pave the way for future regulation of the plea process.

Indeed, state courts have already taken further steps to level the playing field in plea bargaining negotiations. For example, in 2015, the West Virginia Supreme Court held that prosecutors violate a defendant’s due process rights when they do not provide exculpatory evidence during plea negotiations.44 The defendant, Joseph Buffey, had pleaded guilty to rape and robbery in 2002, though at the time of the plea negotiation, prosecutors already had forensic lab reports concluding that Buffey was not the DNA source from the rape kit.45 By extending Brady v. Maryland to the plea negotiation stage, the court paved the way for future defendants to “seek to withdraw a guilty plea based upon the prosecution’s suppression of material, exculpatory evidence.”46

While these are important steps, complete reinvigoration of the constitutional jury guarantee would require the Court to recognize that allowing the government to impose vastly higher sentences on defendants who exercise their right to a jury trial is an unconstitutional condition on that critical right. While that would be a bold step from where the Court has been, it is consistent with the Court’s unconstitutional conditions jurisprudence and would not necessarily mean having to overrule the Court’s past decisions accepting plea bargaining, because even those decisions had caveats. In Brady v. United States, the Court cautioned:


We here make no reference to the situation where the prosecutor or judge, or both, deliberately employ their charging and sentencing powers to induce a particular defendant to tender a plea of guilty. In Brady’s case there is no claim that the prosecutor threatened prosecution on a charge not justified by the evidence or that the trial judge threatened Brady with a harsher sentence if convicted after trial in order to induce him to plead guilty.47



It is thus entirely consistent with existing case law for the Court to start policing prosecutors to make sure they are not threatening defendants with longer sentences just to get them to plead guilty. This could be done, for example, by setting up a limit on the difference between the sentence offered and how much of a sentence the defendant faces if he or she goes to trial to limit the coercion of the plea offer.48 Or courts could look to see if a sentence threatened is an outlier for the jurisdiction for similar cases. The Court has not yet shown an interest in doing something like this, but it is the kind of policing that is necessary to make sure that prosecutors are not placing unconstitutional conditions on the exercise of the jury trial right. With the right litigation strategy and enough justices willing to rethink the Court’s flawed plea bargaining jurisprudence, it could pose a needed corrective on prosecutorial interference with the jury guarantee, and given the Court’s recent recognition of how important it is, it is not inconceivable that the Court will go down this path.

Another doctrinal area where some movement is being made and more could be done is in the Eighth Amendment context. Here, too, we have seen some modest inroads that could eventually pave the way for much more. Until 2010, the Supreme Court reviewed noncapital sentences with great deference to the government. As Chapter 7 explains, a defendant challenging a sentence as cruel and unusual would have to show, as a threshold matter, that the state lacked a reasonable basis for believing that the sentence would achieve any of the traditional purposes of punishment (i.e., deterrence, rehabilitation, incapacitation, or retributive justice).49 It is almost impossible to meet that standard, because the state can almost always make a credible argument that it believed a sentence would incapacitate an individual from committing more crimes. It is hardly surprising that the Court did not strike down a single sentence under that inquiry. But in 2010, the Court seemed to change the test, at least in some cases. In Graham v. Florida, the Court held that life without the opportunity for parole was a disproportionate sentence for all juveniles who do not commit homicide. Instead of applying its usual threshold test, the Court applied a categorical test that had previously been used only in capital cases. Under this approach, the Court “first considers ‘objective indicia of society’s standards, as expressed in legislative enactments and state practice’ to determine if there is a national consensus against the sentencing practice at issue.” Then the Court must “exercise its own independent judgment whether the punishment in question violates the Constitution.”50 The Court followed up Graham 2 years later with Miller v. Alabama, in which the Court determined that mandatory life without parole (LWOP) sentences for juveniles are unconstitutional in all cases, including homicides, because a judge must make an individual determination that such a sentence is appropriate in a given case. The majority concluded that mandatory LWOP “prevents those meting out punishment from considering a juvenile’s ‘lessened culpability’ and greater ‘capacity for change.’ ”51 Thus in Miller, the Court borrowed from another line of death penalty cases that prohibited the mandatory imposition of the death penalty without individualized consideration of the defendant’s characteristics and the details of the offense. These two decisions were expressly limited to juveniles, but one can imagine broadening them to other noncapital contexts as well, thus paving the way for more categorical challenges and striking down mandatory sentencing schemes in other contexts.

Indeed, if the Court continues to see that its approach to capital cases also should be applied to noncapital cases—as it did in Graham and Miller—it will see that it has an obligation under the Eighth Amendment to check mandatory sentences not only in capital cases and in LWOP cases involving juveniles, but in all cases. When the Court rejected mandatory death sentences, it noted that “the fundamental respect for humanity underlying the Eighth Amendment requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death.”52 But of course that same “fundamental respect for humanity underlying the Eighth Amendment” applies to noncapital sentences as well and likewise calls for individualized assessment of whether the punishment fits the circumstances of the crime and the individual character and record of the person who commits it.53 The Court has already acknowledged this when it comes to juveniles receiving LWOP sentences, but the concern cannot be cabined. Logical and doctrinal consistency should lead the Court to see that there is not one Eighth Amendment for death cases and one for everything else. Its principles should apply across the board, thus paving the way for abolition of all mandatory sentences that prohibit judges from taking into account an individual’s circumstances.

Recent developments suggest there is an opportunity for progress on the fees and fines front as well. As noted, this is an area in which the doctrine is already clear that failure to pay fees and fines cannot be the basis for imprisonment where defendants are too poor to pay, but courts have weakly policed this area of law. As more attention has been paid to the abuses of criminal justice administration, federal district courts have started taking seriously challenges brought against municipalities for their policies of incarcerating indigent defendants for failure to pay fees and fines with no regard to their ability to pay. For example, claims against both Ferguson and New Orleans have moved past the motion-to-dismiss stage.54 Despite a 2014 settlement purporting to end practices like these in Montgomery, Alabama, several new cases are currently moving forward there challenging “a series of interwoven policies designed to increase municipal budgets at the expense of members of the community.”55 A federal court has also preliminarily enjoined a Tennessee county’s practice of jailing indigent probationers for failure to pay court fees with no regard to their ability to pay their bond.56 Some state courts have recently moved to police these practices more closely as well.57 Whether this litigation will ultimately lead the way for even bolder decisions remains to be seen, but the seeds for change have been planted.

There is room for change, too, when it comes to the federal courts’ approach to interpreting statutes—whether with respect to applying the rule of lenity or in relation to a constitutional vagueness challenge. Justice Antonin Scalia was a strong advocate for lenity on the Supreme Court and was willing to strike down laws as vague as well, even if meant individuals who committed violent crimes would benefit. His decision for the Court in Johnson v. United States, for example, struck down a clause of the Armed Career Criminal Act (ACCA) as vague.58 Because that decision ultimately applied retroactively, it paved the way for at least several hundred of the estimated 6,000 to 7,000 individuals serving ACCA sentences to be released from prison earlier than their initial sentences.59 Moreover, in response to Johnson, the U.S. Sentencing Commission deleted an identical “residual clause” from the sentencing guidelines, which ought to reduce by 2,000 the number of people receiving that enhancement each year going forward.60 Although there are fewer signs of change in the area of immunity defenses, it is nonetheless possible that the Court will someday take a new look at those defenses in cases of prosecutorial misconduct, particularly as more and more cases of misconduct pile up.

The key takeaway is that none of these doctrinal doors are slammed shut for all time, and some have already been pried open. It is just a question of how much further the courts might be willing to go to protect constitutional guarantees that have for too long been dormant.



Judicial Discretion

Judges do more than just interpret and pronounce the relevant legal standards. They have tremendous discretion across a range of issues that are of critical importance to criminal law. In most cases, judges choose the sentences defendants will ultimately receive. Unless there is a mandatory sentence—usually a mandatory minimum—the judge will have the freedom to pick a sentence within a wide range. In states without sentencing guidelines, that range can be quite substantial. It is not uncommon, for example, for a judge to have the freedom to choose a sentence anywhere within a range of 0 to 20 years.61 Judges can even decide whether the automatic imposition of collateral consequences should affect the length of a term of confinement.62

Judges make other key decisions as well, from evidentiary rulings to jury instructions. Since most cases get resolved by pleas, it is noteworthy that it is up to judges whether to accept those pleas. Although judges typically accept the deal as long as the plea was knowing and voluntary, some judges push back when they see prosecutorial overreaching. For example, when he was serving as a federal judge, John Gleeson called out what he saw as excessive charging in the Eastern District of New York “in the hope that doing so might eradicate or reduce the number of such abuses.”63 In one such instance, the government agreed to vacate convictions to allow an individual who had already served two decades of a more than 57-year prison sentence to be resentenced.64 On the heels of broader criticisms by judges (including Judge Gleeson) about how federal prosecutors were charging defendants in drug trafficking cases involving mandatory minimums and enhancements for prior felonies, the Department of Justice (DOJ) altered its policies.65 To be sure, one cannot know whether the judges’ critiques caused the shift, but the timing suggests that DOJ heard the judges’ concerns.

When prosecutors engage in misconduct, such as by failing to disclose exculpatory Brady material, judges determine the remedy and whether prosecutors should be sanctioned. Some judges have been vocal about what they see as a pattern of prosecutorial misconduct or overreach and have used their position on the bench to seek to address it. Judge Emmet Sullivan, for example, appointed an outside attorney to investigate the failure of federal prosecutors to disclose exculpatory evidence in the prosecution of former Alaska senator Ted Stevens.66 Alex Kozinski, a former federal appellate judge in California, has argued that judges need to publicly name prosecutors who engage in misconduct.67 Other judges have likewise issued opinions or orders calling out prosecutorial misconduct. Sometimes they ask the government to conduct an internal investigation, and other times they refer the prosecutor involved for discipline.68 In some cases, a judicial critique has sparked greater change in office practices.69 Some judges, including Judge Sullivan, have put in place standing orders placing greater demands on prosecutors to turn over exculpatory evidence in proceedings before them.70 At times, judges are concerned that prosecutors are not sufficiently vigorous in pursuing criminal activities, particularly when it comes to wealthy corporations. Thus judges have indicated a greater willingness to police settlements that appear too favorable to corporate defendants or that contain illegal or unethical settlement terms.71

Judges have also taken the lead in many cases in establishing alternatives to incarceration or treatment models in their courts because of their frustration with the “perceived inadequacies in the conventional criminal law administrative approach.”72 These so-called problem-solving courts seek to address some underlying problem of the defendant that has a nexus to his or her criminal activity (such as drug addiction or mental illness) in a collegial, nonadversarial environment. Judges have similarly used their discretion to create so-called reentry courts, which aim to help defendants transition from terms of incarceration to jobs, educational opportunities, and housing.73 There are thousands of problem-solving courts at the state level, and in recent years, federal courts have started to create such courts as well.74 In many if not most cases, judges spearheaded the creation of these courts (with the consent of the parties) as a matter of discretion and took the lead in designing the courts, including setting the eligibility criteria and determining the effect of participation on a defendant’s ultimate sentence.

Sometimes judges go beyond using their authority in the courtroom to effect change and use their stature to call attention to broader failings in the system. Justice Anthony Kennedy, for example, has spoken out against solitary confinement and the failure to rethink long sentences, noting in 2003 that “our resources are misspent, our punishments too severe, our sentences too long.”75 Judge Jed Rakoff of the Southern District of New York has called out the disproportionate share of power lodged in prosecutors, has criticized mass incarceration, and has urged other federal judges to speak out against the failings of the criminal justice system.76 Several state judges have been advocating for bail reform. For example, Chief Justice Tani Cantil-Sakauye of the California Supreme Court publicly announced that she supported an overhaul of the state’s pretrial system because it unfairly disadvantages low-income defendants.77 Timothy Evans, the chief judge of the Circuit Court of Cook County, Illinois, recently issued an order requiring judges to set bail at an amount that the defendant can actually pay.78

Even this relatively brief overview of judicial powers and discretion should make it plain that who sits on the bench makes an enormous difference in how criminal law looks in the United States, not only because these judges interpret criminal laws but also because of their vast discretion and the stature they have to urge changes. While it has been obvious to many criminal justice reformers to pursue a litigation strategy as part of their reform efforts, they have largely ignored judicial selection as a key area for pursuing change, but the selection of judges is critical for all the areas outlined here.



Selecting Judges

It is long past time for those interested in criminal justice reform to focus on the composition of the bench as part of their reform efforts. Although there has been a nascent movement focusing on prosecutor elections, judges have thus far escaped attention. Reformers have also failed to pay much attention to the federal bench and appointments made by the president. This relative lack of interest was vividly demonstrated when Justice Scalia passed away, and President Obama had to name a successor to his seat on the Supreme Court. This vacancy should have been of central concern to those interested in criminal law, not only because the Court is responsible for policing constitutional guarantees in criminal cases, but also because Justice Scalia was often a crucial vote for protections for defendants.79 On the modern Supreme Court, Justice Scalia was the greatest defender of both the rule of lenity and the rule against vagueness.80 Justice Scalia was also committed to other substantive criminal law issues, including a defendant’s right to confront witnesses against him or her and the jury guarantee, which led him to vote with the majority in a host of important sentencing decisions that gave greater discretion to judges and placed a greater check on the government.81

Given Justice Scalia’s importance to many blockbuster criminal cases that protected defendants’ rights, one might have expected criminal justice reform advocates to pay close attention to his replacement by President Obama. Black Lives Matter and other criminal justice reform advocates could have focused on the nomination to ensure that Justice Scalia’s replacement would, at a minimum, share his commitment to constitutional rights that protect defendants—and indeed look for someone who would be more protective, as Justice Scalia was not uniformly protective of defendants’ interests, all but ignoring the Eighth Amendment, for example.82

There were some reports that President Obama had considered people with public defense in their background for the open seat, but there was little advocacy by criminal justice reformers around the issue or any noticeable attention by them to the type of justice who should be selected.83 When President Obama announced his selection of Judge Merrick Garland, a former career prosecutor with a record of supporting the government in criminal cases, there was hardly a word from the criminal justice advocacy community.84 If reformers want to achieve real substantive changes in criminal law, this must change, not only by paying attention to Supreme Court appointments but to all federal court appointments and judicial selection at the state level, too. Who serves in the judiciary is critical to the development of criminal law. Ironically, the judge ultimately selected to the open seat left by Justice Scalia, Justice Neil Gorsuch, might in the end be more likely to rule in favor of criminal defendants than Judge Garland because Justice Gorsuch seems to share Justice Scalia’s commitment to lenity, textualism, and the separation of powers.85 But if that occurs, it will largely be fortuity, as groups concerned with criminal justice failed to mobilize around the issue of the Supreme Court appointment. Moreover, if groups had focused on the issue, it might have resulted in getting someone even more attuned to the need for robust protection of rights in criminal cases.

Reformers in other areas have recognized the importance of the courts to their agenda and have actively participated in the politics of judicial selection to make sure their positions are represented. Abortion-rights groups, for instance, were a driving force in the ardent Democratic opposition to the nomination of Justice Gorsuch, urging Democratic senators to filibuster a procedural vote by sending letters to the senators and organizing anti-Gorsuch protests around the country.86 Liberal groups also strongly opposed President Obama’s nomination of Michael Boggs, a conservative Democrat, to the U.S. District Court for the Northern District of Georgia, because of his opposition to same-sex marriage and his record supporting anti-abortion legislation.87 Labor and environmental groups initially opposed President Obama’s consideration of Judge Sri Srinivasan of the D.C. Circuit for a Supreme Court vacancy, voicing concerns over his representation of a mining company and Enron while he was an attorney at O’Melveny & Myers.88 These other progressive groups have long recognized that judicial appointments are critical to their goals, and they have pushed Democratic politicians to put judges on the bench who will not be hostile to those goals.

Criminal justice reform advocates have been largely silent on judicial selection to this point, but if they want to achieve meaningful change, they, too, must pay attention to judicial appointments and elections. It is critical to change the composition of a bench dominated by prosecutors. Currently, the federal bench is overwhelmingly comprised of individuals with prosecution experience and has very few individuals with a public defense background. Almost half the active judges on the federal bench (43%) have prosecutorial experience, compared with only 10.4% with public defense experience.89 Even with a president who proclaimed an interest in criminal justice reform, these numbers barely budged. Of President Obama’s nominees, a full 41% had prosecution experience, and only 14% had public defense experience.90 While President Obama appointed five of the current federal appellate judges with public defense backgrounds, that brought the total to just seven.91

The state court bench suffers from a similar skew. A survey of state supreme courts found that those with prosecution experience outnumbered those with a public defense background by a 2 to 1 margin.92 Lower courts often contain a disproportionate number of judges with prosecution backgrounds as well.93 One county in Florida, for example, has a bench where 3 out of 4 judges has prosecution experience.94

Although judicial doctrine is often slow to change, a bench with more diverse perspectives than those of government prosecutors is more likely to shift, both in terms of doctrine and in terms of those critical day-to-day findings of fact and exercises of discretion. Social scientists have long demonstrated that judicial backgrounds affect decisions.95 One cannot expect much scrutiny of the government with a bench overwhelmingly occupied by prosecutors. Of course, people can and do obtain new perspectives and outlooks as they take on different roles, so some people who become judges with a professional background in prosecution may not simply defer to the government’s claims and positions. But “it defies what we know about human nature and experience to think that someone’s past experiences have no effect on their outlook. Because real criminal justice reform requires judges to check overreach by prosecutors and other law enforcement officials, it is critical that the bench reflect a range of professional backgrounds.”96

Thus if criminal justice reform groups want to make real changes in the system, they need to take that commitment to all areas, including the judiciary. That means taking an active role in policing who gets appointed to the federal bench and showing the same zeal they have started to apply to local prosecutor races and using it to address judicial elections in the states.








 


CONCLUSION


I HAD THREE GOALS in writing this book. The first was to demonstrate that many of our criminal justice policies that are promulgated under the guise of being tough on crime are anything but. In fact, as Part One showed, they often make us less safe while costing a fortune and ruining lives. My second aim was to explain why we ended up with such counterproductive policies. Part Two took on that task and explained how the lopsided politics of crime, which favor superficial severity, put in place an institutional framework that is resistant to change and leaves prosecutors essentially unregulated as they enforce bloated and overly punitive criminal codes. Third and most importantly, for those seeking to reform criminal law in the United States, I wanted to craft a new agenda that sets its sights on dismantling the institutional architecture destined to continue producing excessive criminal laws and policies that do not promote public safety and that replaces it with a framework designed to produce a more rational approach to public safety that will also be more protective of individual liberty and make better use of our limited resources for addressing crime. The three key pillars of this new institutional framework require a system of checks on prosecutors, the creation of expert agencies designed to withstand political pressures for irrationality, and a robust role for courts in policing against government excess.

What remains is the question of how to make these institutional changes in the dysfunctional political environment we operate in. Won’t the structural changes proposed in Part Three face the same opposition as movements to lower sentences or divert more people to alternatives to incarceration? I would be lying if I said no without qualification. Institutional reform will be hard.

But there are several reasons why the institutional changes outlined in this book will be easier to get adopted than seeking first to make direct substantive changes to sentences or criminal laws. First, while it is easy for a politician seeking to block a substantive reform to use a Willie Horton–style ad campaign against it, institutional changes are much harder to paint in the same simplistic light. These are good government proposals about getting better results and saving money. To the extent there is opposition, it is going to come from entrenched interests, and they are going to have a harder time getting the public to sympathize because institutional reform is just not as amenable to the same sound-bite politics and scare tactics as substantive changes. The very nature of a structural change is that it is about altering institutional architecture, not dictating an outcome. So while opponents might seek to predict what an institutional change might mean, those are just guesses because none of the institutional shifts promise any given outcome. Institutional changes of the kind advocated here just ensure a process whereby decisions can be made with attention to costs, rationality, constitutional values, and public safety—and it will be harder to oppose those points than substantive shifts.

Second, and relatedly, there is a growing movement of interest groups in favor of reforming criminal law and its administration in the United States, and they have already achieved some modest successes. If these groups start channeling their energy to institutional change—and they already have with respect to local prosecutor elections—they are likely to achieve similar success as they have with modest substantive changes because these are the kinds of sensible reforms people can get behind—or at least not oppose. An interested and engaged group of citizens can achieve tangible results as long as the opposition is not easily mobilized against them, and many of the changes outlined in Part Three are precisely the kinds of proposals that get less attention except by a smaller group of interested parties.

Third, as these institutional changes are made, it is likely the public and powerful interests will grow to support the substantive changes that follow as a result. By definition, these institutions will be set up to produce policies that are cost effective and promote public safety, so they should lead to better outcomes. And as those better outcomes materialize, the case for institutional change and the policies it produces gets stronger. Fiscal conservatives and those looking for budget relief will thus think twice before dismantling an architecture that produces more cost-effective outcomes. And while the politics of fear are always an issue, if enough key thought leaders and politicians stand behind these policies, the public will see their value. Although the public is punitive at the wholesale level and in the abstract—supporting harsh sentences or new criminal laws in the wake of some high-profile incident of violence or media attention to a particular social problem, such as a new drug wave—people think differently about punishment when faced with the facts of particular cases. Indeed, studies show that laypeople would impose less severe sentences than the ones actually imposed by judges in real cases.1 And because the public has recently been exposed to stories of excessive sentences and unjustified pretrial detentions as part of the media’s relatively recent attention to the problems of mass incarceration, the public has grown more receptive to reform, including placing a greater emphasis on rehabilitation and using alternatives to incarceration. So if enough key leaders endorse these models, enough members of the public could go along as well to keep these policies in place.

One cautionary note is that I am proposing a model that relies on expertise and decisions grounded in empirical evidence at a time when it seems like the notion of expertise itself is under attack. Whether it is the denial of climate change or the broader dismissal of science across a range of health and safety areas, we seem to be witnessing a backlash against elites and science and expertise.2 If a sizable portion of the public won’t trust scientists to deal with energy policy or the environment or public health, why would they trust experts who aren’t even scientists to handle public safety? This turn from accumulated knowledge to a broader embrace of populism across a range of issues may turn out to be the biggest obstacle to the reforms outlined here. “At its core, populism is the fallacious and dangerous idea that the people’s will is absolute, and that what’s ‘popular’ must also be good or true.”3 In a world where facts and results do not matter but what is popular does, it is harder to argue for the institutional changes I propose because tough-on-crime proposals, no matter how wrongheaded, have always been popular.

That said, more and more people are learning about the failure of our criminal justice policies firsthand, without the filter of experts having to explain it. Because so many people are now involved in the criminal justice system—with one in three adults having some kind of criminal record—they are learning through experience how overbroad our approach is. This is particularly true in communities of color, where direct interaction with criminal justice policies is even more widespread. The recently elected district attorney in Philadelphia, Larry Krasner, highlighted this kind of on-the-ground knowledge as a potential game changer for paving the way for significant criminal justice reform when he noted:


The black voters in Philly … are more likely to have a family member who is a police officer, a family member who is in jail, and a family member who has been killed or severely victimized. They are more likely to have seen this whole thing in three dimensions. Whether or not they have affluence and a fancy degree like the white liberals do in certain parts of town, they know what they are talking about. So I think perhaps we had the advantage that these were issues that were very, very well known to African-American voters, especially women voters.4



People with that kind of direct experience already recognize that the current approaches are failing and need to be reformed. They do not need an expert to explain it to them. And those are the kinds of well-informed reformers who will be critical to paving the way for a new institutional model even if traditional elites are not trusted.

But even if skepticism about elitism and expertise can be overcome, there is a second significant hurdle. The arguments in this book are premised on the idea that the public is primarily concerned with public safety as the goal in setting criminal justice policies. It is entirely possible that a significant segment of the public is willing to sacrifice public safety for what it believes to be retributive justice—giving people what they deserve, even if that undermines public safety. These people may not care that long terms of incarceration or collateral consequences of conviction prompt more criminal behavior. They may simply want to inflict pain on people who commit crimes and make them pay. Of course, even if this were one’s goal, the current system is ill-designed for achieving it because it lumps so many disparate types of criminal behavior together, as Chapter 1 explained.5 But there may be enough people out there who simply do not care about that nuance and who view all people who commit crimes as deserving of harsh treatment, no matter what the cost to public safety. This may be particularly true if one views criminal justice issues through a racial prism and all the biases it too often entails. This book makes no attempt to resolve a battle between the utilitarian goal of maximizing public safety and the pursuit of retributive justice, should those two ends come in conflict. To the extent members of the public are out for short-term emotional fulfillment even if it comes at a long-term cost to their own safety, nothing here will overcome that.

Rather, the arguments here are for those who want to make us safer and who recognize that our current approach is fundamentally flawed. For that audience, institutional changes will bring a much-needed shift in tactics that will save money and save lives. There is a win-win to be had in criminal justice policy-making, and if we can loosen the populist grip on our policies, we can achieve it.
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