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Editors



Rae Lindsay is a partner in the Litigation & Dispute Resolution practice at Clifford Chance LLP. She co-heads the firm’s public international law and business and human rights groups. Rae has been admitted to the bars of Alberta, California, New York and Washington D.C., and as a solicitor in England and Wales. Rae’s focus on business and human rights began in the early 2000s when she practised in the firm’s New York office, and defended multinational corporations in litigation under the US Alien Tort Claims Act, involving allegations of violations of international law, including international human rights and humanitarian law. Clifford Chance provided pro bono support to the mandate of Professor John Ruggie, the UN Secretary General’s Special Representative on the issue of human rights and transnational corporations and other business enterprises (2005–2011); and was among the first law firms to establish a business and human rights practice, recognizing the important role of lawyers in implementation of the UN Guiding Principles on Business and Human Rights, endorsed by the UN Human Rights Council in 2011. Rae is recognized by Chambers Global as a leading practitioner in business and human rights law. She advises clients on a broad range of business and human rights-related matters including policy development and implementation, risk management and due diligence, contracts and reporting, impact assessment and investigations, dispute avoidance and resolution, and crisis management. Her client engagements often involve advising on the intersection between soft law standards such as the UN Guiding Principles and principles of public and private international law, and domestic laws. Rae served as Co-Chair of the International Bar Association’s Business Human Rights Committee in 2018 and 2019. She is now a member of the Committee’s Advisory Board. Rae also serves as Treasurer of the British Branch of the International Law Association, as Co-Chair of trustees and International Advisory Council member of the Institute for Human Rights and Business and is a director of the Centre for Sports and Human Rights.

Roger Martella is Director and General Counsel for General Electric’s Environment, Health and Safety operations worldwide. Prior to GE, Roger co-led Sidley Austin LLP’s global environmental and climate change law practices. Prior to joining Sidley Austin, Martella was General Counsel of the U.S. Environmental Protection Agency, a position for which he was unanimously confirmed by the United States Senate, and the Principal Counsel for Complex Litigation for the Justice Department’s Natural Resources Section. Roger’s passion is to improve environmental protections and rule of law for vulnerable populations around the world. He is Co-Chair of the International Bar Association’s Climate Change Justice and Human Rights Model Statute working group, vice-chair of the American Bar Association’s environmental rule of law initiative, which builds upon a treatise on international environmental law he co-edited, and founder of the China-EPA Environmental Law Initiative. Roger is a board member of the Environmental Law Institute and other environmental and climate change advocacy organizations and serves on the council of both the IBA’s and ABA’s environmental sections. Various legal publications have awarded Roger their top recognitions and halls of fame globally and domestically in the areas of environmental law, energy law, and climate change law. Roger graduated from Vanderbilt Law School, where he was editor in chief of the Vanderbilt Law Review, and Cornell University, where he studied environmental science. Roger participated in this project in his personal capacity, and the views expressed herein are not intended to reflect the views of any current or former employers and clients.


Contributors



Motoko Aizawa is an expert on environmental, social and economic dimensions of sustainability, focusing on policy and legal initiatives that help governments and companies improve their sustainability performance. Ms. Aizawa is President of the Observatory for Sustainable Infrastructure, a research organization that pursues sustainable infrastructure and responsible investment. She served as Managing Director USA of the Institute for Human Rights and Business from 2014 to 2016, following more than two decades at the World Bank Group, serving in various capacities: Sustainability Advisor to the World Bank’s Sustainable Development Network (2012-2013); IFC’s environmental and social policy advisor (2000-2012); and project finance lawyer at the IFC Legal Department (1991-2000). While at IFC, Ms. Aizawa authored the 2006 IFC Performance Standards, and the human rights provisions in the 2012 version of these Standards. She was also instrumental in the creation, dissemination and implementation of the Equator Principles, and collaborated closely with Chinese financial and environmental agencies tasked with the implementation of China’s Green Credit Policy. Ms. Aizawa began her career as a mergers and acquisitions lawyer at Baker & McKenzie, followed by project financing of infrastructure projects at IFC. She is a Japanese national, residing in the United States.

Michael Burger is the Executive Director of the Sabin Center for Climate Change Law, and a senior research scholar at Columbia Law School, New York. His research and advocacy focus on legal strategies to reduce greenhouse gas emissions and promote climate change adaptation through pollution control, resource management, land use planning and green finance. Burger frequently collaborates with researchers across Columbia’s Earth Institute, and with local and national environmental groups, government representatives and international organizations. He is a widely published scholar, a frequent speaker at conferences and symposiums and a regular source for media outlets. Prior to joining the Sabin Center in 2015, Burger was an associate professor at Roger Williams University School of Law, Bristol, Rhode Island, an assistant professor in the Lawyering Program at New York University School of Law, New York, and an environmental attorney for New York City’s Office of the Corporation Counsel. He is a graduate of Columbia Law School, New York, and of Brown University, Providence, Rhode Island, and holds a Master’s in Fine Arts from the Creative Writing programme at NYU, New York.

Leopoldo Burguete-Stanek is a Partner at González Calvillo in charge of the firm’s Environmental Excellence and Natural Resources Practice Group. With over 30 years of experience in the field, Mr Burguete has acquired expertise in all aspects of environmental and natural resource law with particular strengths in regulatory, due diligence and project development while advising clients in sophisticated cross-border transactions. He has been consistently ranked as a foremost practitioner in his fields of practice by recognized international publications such as Chambers & Partners, Who’s Who and Latin Lawyer.

Mr. Burguete-Stanek obtained his law degree from Universidad La Salle, Mexico (1983). Leopoldo is a member of the eighth cohort of the Leadership for Environment and Sustainable Development Program (LEAD) of the Rockefeller Foundation. He holds a Masters in Comparative Law as a visiting scholar at the University of Illinois (1985) and a master’s in international law from Southern Methodist University (1986), where he started understanding of the importance of Corporate Governance and Compliance. Mr. Burguete-Stanek has also obtained several postgraduate diplomas in economic, corporate and environmental law from such academic institutions as Universidad Panamericana, Instituto Tecnológico Autónomo de México, among others.

Brian Burkett is Counsel to the international law firm, Fasken Martineau DuMoulin. He has practised in the area of management labour relations and employment law since 1978. His law practice on behalf of employers and employer associations has focused on strategic advice, advocacy and good counsel in connection with a wide range of workplace issues at the provincial, federal and international levels. The Fasken contribution to this Labour chapter represents a collaborative effort involving Christopher Pigott (Partner) and Gillian Round (Associate) in the Toronto office of the Labour, Employment and Human Rights practice group at the law firm.

Hannah Clayton is Manager in the Social and Economic Development Programme, International Council on Mining and Metals. Hannah joined ICMM in February 2016 as a manager in the Social and Economic Development Programme. Hannah leads ICMM’s work on communities and human rights and supports projects on mine closure, economic development, responsible sourcing and security. Prior to joining ICMM, Hannah was a human rights adviser in the UK Foreign and Commonwealth Office, with a focus on policy relating to business and human rights, including the implementation of the UK national action plan on business and human rights. Before this, she worked as a consultant on human rights and social responsibility to clients in the oil and gas and financial sectors. She started her career in the voluntary sector, working for a range of organizations including Save the Children and Amnesty International. Hannah has a BA in Law and Anthropology and an MSc in Human Rights from the London School of Economics, London, England.

Ann E. Condon is a visiting scholar at the Environmental Law Institute. Ann has long been a leader in global environmental and social governance. During her thirty-four-year career with General Electric Company (GE), she built robust global compliance programmes focused on the environment, health and safety (EHS), supply chain ethics, sustainability and chemical and product stewardship. Her team worked closely with GE’s businesses on resource efficiency and life cycle management, showing how reducing GE’s environmental impact could bring business value, demonstrate GE technology and put GE in a leadership position. The team supported GE’s Ecomagination initiative with regulatory, technical and life cycle expertise; setting and achieving the Ecomagination operating goals; and coordinating climate and chemical management policy. The team enabled GE surpass its Ecomagination operating goals by being both aspirational and deeply tactical.

Ann is a graduate of the University of Connecticut, Mansfield, Connecticut, and George Washington University’s National Law Center, Washington, D.C., United States.

Felise Cooper is a senior counsel at Allen & Overy LLP in New York and the head of the firm’s global Producer Responsibility and Product Stewardship team, which comprises attorneys across fifteen international offices. She advises US and multinational clients on environmental issues in business transactions and counsels on compliance requirements, including compliance with global substance disclosure, control and product take-back programmes. Felise routinely advises leading manufacturers on requirements for placing products on the market, managing supply chains, negotiating with customers, distributors and suppliers, mitigating compliance risks and interacting with government authorities around the world. She also regularly speaks on producer compliance and product stewardship issues at industry events, government meetings and client seminars. Felise has extensive experience advising on environmental risk in transactions, managing due diligence and coordinating work by technical consultants. Previously, Felise was an associate at Cravath, Swaine & Moore LLP in New York, an intern at New York Lawyers for the Public Interest, Inc. and, prior to law school, a legal assistant in the environmental group at Cravath, Swaine & Moore LLP.

Hans Corell was Under-Secretary-General for Legal Affairs and the Legal Counsel of the United Nations from March 1994 to March 2004. Having received his law degree from the University of Uppsala, Uppsala, Sweden, in 1962, he served first as a court clerk and later as a judge until 1972. That year, he joined the Ministry of Justice, where he was engaged in legislative work on real estate, company law, maritime law, administrative law and constitutional law. He became Director of the Division for Constitutional Law in 1979 and Head of the Legal Department in 1981. From 1984 to March 1994, he served as Ambassador and Head of the Department for Legal and Consular Affairs in the Ministry for Foreign Affairs. He was a member of Sweden’s delegation to the United Nations General Assembly (1985–1993) and had several assignments related to the Council of Europe, OECD and the CSCE (now OSCE). Together with two other rapporteurs, he was the author of the OSCE proposal for the establishment of the International Tribunal for the former Yugoslavia, transmitted to the UN in February 1993. In 1998, he was the Secretary General’s representative at the Rome Conference on the International Criminal Court. Since his retirement from public service in 2004, he is engaged in many different activities in the legal field, inter alia as legal adviser, lecturer and member of different boards. Among others, he is involved in the work of the International Bar Association, where he was Co-Chair of the Council of the Human Rights Institute 2015–2018. He is Chairman of the Stockholm Centre for International Law and Justice at Stockholm University, Sweden. Hans Corell holds honorary Doctor of Laws degrees at Stockholm University, Sweden (1997), and Lund University, Sweden (2007).

Claes Cronstedt is a member of the Swedish Bar (1975-) and a member of the board of the Stockholm Bar (1993–1998). He was an international partner of Baker & McKenzie and the head of its Stockholm Corporate Practice Group and the founder of the CSR Practice Group. Cronstedt advised international corporate clients on a wide range of corporate law issues, including major M&A transactions. He served as an arbitrator and as counsel in international arbitrations. He has been involved in international Human Rights litigation, in particular, the Raoul Wallenberg Case against USSR. During 1999–2006, he was a trustee of International Alert, London, working with peaceful transformation of violent conflicts. During 2002–2014, he was a member of the CSR Committee of the Council of Bars and Law Societies of Europe in Brussels (CCBE). During 2001–2004, he was a member of the Swedish Committee of the International Chamber of Commerce (ICC) Commission on Business in Society. During 2006–2008, he was a member of the International Commission of Jurists’ Expert Legal Panel on Corporate Complicity in International Crimes. He is the founder and the former chairman of Raoul Wallenberg Academy for Young Leaders (2001–2007). Cronstedt is one of the founders of Business and Human Rights Arbitration (2013 to present).

Javier de Cendra is Dean Faculty of Law and Business, University Francisco de Vitoria, immediate past President of the Law Schools Global League, immediate past member of the governing board of the International Association of Law Schools, legal expert at the Sustainability College Brugge, founder of IE LegalTech Innovation Farm and member of the international advisory board of several universities, research centers and think tanks.

Jonathan Drimmer is a partner in the Washington, D.C. office of Paul Hastings LLP, where he focuses on cross-border compliance, enforcement and disputes. He is a recognized international expert in anti-corruption compliance, as well as business and human rights. He most recently was the Deputy General Counsel and Chief Compliance Officer at Barrick Gold Corporation, the world’s largest gold mining company, where he helped oversee the company’s anti-corruption and human rights programmes, global investigations and major disputes. Before working with Barrick, he was a partner at Steptoe & Johnson LLP and Deputy Director in the U.S. Justice Department’s Office of Special Investigations. He is a former Bristow Fellow in the Office of the U.S. Solicitor General and a judicial clerk on the U.S Court of Appeals for the Ninth Circuit. He graduated from Stanford University, Stanford, California, and UCLA Law School, Los Angeles, California.

A. Jan A.J. Eijsbouts is Professor of Corporate Social Responsibility and Professorial Fellow at the Institute for Corporate Law, Governance and Innovation Policies (ICGI) of the Law Faculty of Maastricht University, Maastricht, the Netherlands. He is also a member of the Ius Commune Research School (a cooperation between the law schools of the Universiteit Maastricht, the Katholieke Universiteit Leuven, the Universiteit Utrecht and the Universiteit van Amsterdam). He is former Group General Counsel and Legal Director of AkzoNobel (1999-2008), a Dutch multinational, in which capacity he also chaired the Corporate Disclosure and Compliance Committees. He was Co-Chair of the Chief Legal Officers Round Tables Europe and North America (2008-2011). At the IBA, he served as Co-Chair of the Corporate Counsel Forum (2003-2006) and of the CSR Committee (2007-2008) as well as Member of the Council of the Legal Practice Division (2004-2008). As Chairman (2009-2017) of the World Legal Forum Foundation, he was co-founder of the P.R.I.M.E Finance Foundation and the ACCESS Facility Foundation, dispute resolution institutions in complex financial products and human rights respectively, all at The Hague. Jan Eijsbouts is a member of the Gaemo Group Corporate Social Responsibility International, of the Academic Network for the OECD Guidelines for Multinational Enterprises, of the BHRights Initiative at CBS - Copenhagen Business School, Frederiksberg, Denmark, and of Het Groene Brein, the Academic Support Group of De Groene Zaak, the Dutch coalition of sustainable businesses. Jan Eijsbouts is Chair of the International Advisory Board of the Mentor Group (Boston, MA), which organizes the Forum for EU-US Legal-Economic Affairs, and Member of the Board of the Pantheon Performance Foundation, active in sustainability in the building and construction industries. He is Project Manager and Member of the Drafting Team of the Hague Rules on Business and Human Rights Arbitration Project. He is a certified mediator at CEDR, ACB and P.R.I.M.E Finance. In 2007, he was appointed as Officer in the Order of Oranje Nassau.

Elise Groulx-Diggs is an internationally recognized legal practitioner and opinion leader in the fields of international criminal law and international human rights law. She advises corporations on human rights due diligence and other aspects of the nexus between private business and public international law. She is also a recognized expert in assisting businesses assessing the legal risks of operating in fragile states and conflict zones.

With a career as criminal defence attorney now based in Washington D.C., she is an associate tenant at Doughty Street Chambers in London and admitted to practise law at the Paris Bar enabling her to advise business and institutional clients in Europe. She is an international mediator, certified in France and certified by the IMI in The Hague.

Elise has been ranked for the last four years among the top lawyers, worldwide, by the Chambers & Partners Global Guide (London) to the legal profession, which identifies the leading practitioners in the field of Business and Human Rights law.

Elise is assisting business enterprises, risk consultancy firms, and law firms to assess human rights risks in their strategic projects and supply chains. Her practice is varied: training business lawyers in the field of Business and Human Rights (UNGPs); training bank CSR officers on Free Prior and Informed Consent (FPIC) in project finance; advising French corporations on their ‘duty of vigilance’; advising on supply chain due diligence for conflict minerals; providing guidance on respect for human rights guidance in pipeline security (VPSHR).

Elise has also organized international conferences and given many lectures on human rights and international law in countries around the world, addressing audiences of legal practitioners, corporate decision-makers, NGOs, and governments.

Elise convenes the Advisory Board of the Business and Human Rights project of the American Bar Association Center for Human Rights and is Chair of the Business and Human Rights Committee of the International Bar Association (IBA/London). She has spoken more than one hundred times on these issues for the last ten years and published several articles in the field both in France and in the US and was recently interviewed by the BBC.

J. Brett Grosko is a senior trial attorney in the Department of Justice’s Environment and Natural Resources Division. Brett practices appellate and trial court litigation under the federal wildlife and marine resources statutes. He also teaches as an adjunct faculty member at the University of Maryland Francis King Carey School of Law, Baltimore, Maryland, and the George Washington University Law School, Washington, D.C., United States. Brett was formerly an attorney-advisor at the National Oceanic and Atmospheric Administration’s Office of General Counsel, a commercial litigation associate at a large law firm and a federal law clerk at the U.S. Court of International Trade. Before attending law school, he received a Fulbright fellowship to research environmental and natural resources law enforcement in Costa Rica. In 2014, the ABA published International Environmental Law: The Practitioner’s Guide to the Laws of the Planet, which he co-edited.

Brett graduated from Georgetown University, Washington, D.C., United States, cum laude with a BA in Government and received a joint J.D./M.A. in International Affairs from George Washington University Law School Washington, D.C., United States, and the Johns Hopkins University School of Advanced International Studies, Washington, D.C., United States.

Alan S. Gutterman is the Founding Director of the Sustainable Entrepreneurship Project (www.seproject.org). In addition, Alan’s prolific output of practical guidance and tools for legal and financial professionals, managers, entrepreneurs and investors has made him one of the best-selling individual authors in the global legal publishing marketplace. His cornerstone work, Business Transactions Solution, is an online-only product available and featured on Thomson Reuters’ Westlaw, the world’s largest legal content platform, which includes almost 200 book-length modules covering the entire life cycle of a business. Alan has also authored or edited over eighty books on sustainable entrepreneurship, management, business law and transactions, international law business and technology management for a number of publishers including Thomson Reuters, Practical Law, Kluwer, Aspatore, Oxford, Quorum, ABA Press, Aspen, Sweet & Maxwell, Euromoney, Business Expert Press, Harvard Business Publishing, CCH and BNA. Alan has over three decades of experience as a partner and senior counsel with internationally recognized law firms counselling small and large business enterprises in the areas of general corporate and securities matters, venture capital, mergers and acquisitions, international law and transactions, strategic business alliances, technology transfers and intellectual property and has also held senior management positions with several technology-based businesses including service as the chief legal officer of a leading international distributor of IT products headquartered in Silicon Valley and as the chief operating officer of an emerging broadband media company. He has been an adjunct faculty member at several colleges and universities, including University of California, Berkeley, Golden Gate University, San Francisco, California, Hastings College of Law, San Francisco, California, Santa Clara University, Santa Clara, California, and the University of San Francisco, San Francisco, California, teaching classes on a diverse range of topics including corporate finance, venture capital, corporate law, Japanese business law and law and economic development. He received his A.B., M.B.A. and J.D. from the University of California at Berkeley, a D.B.A. from Golden Gate University, San Francisco, California, and a Ph. D. from the University of Cambridge, Cambridge, England. For more information about Alan and his activities, please contact him directly at alangutterman@gmail.com, follow him on LinkedIn (https://www.linkedin.com/in/alangutterman/) and visit his website at alangutterman.com, which includes an extensive collection of links to his books and other publications and resource materials for students and practitioners of sustainable entrepreneurship.

Stacey Sublett Halliday is Founder and Principal of Global Environmental Solutions Consulting (GESC), LLC, based in Washington, D.C. Halliday currently serves as an environmental consultant to the environmental law firm of Beveridge & Diamond, P.C., where she offers firm clients guidance on matters concerning global product stewardship, circular economy strategy, sustainability reporting, corporate environmental governance and criminal enforcement. Prior to founding GESC, Halliday was a principal in the Washington, D.C. office of Beveridge & Diamond, P.C., where her practice involved advising clients regarding: internal investigations and environmental enforcement; global product stewardship, including electronics right to repair, planned obsolescence and transboundary movement of used electronics; and social corporate responsibility strategy, sustainability reporting and environmental justice policy implementation. From 2015 to 2017, Halliday briefly left the firm to serve in the Obama Administration as Special Counsel for the U.S. Environmental Protection Agency (EPA)’s Office of General Counsel. While at EPA, Halliday’s portfolio included congressional oversight, federal and state shareholder engagement, and crisis management during the Flint drinking water crisis, the Gold King Mine spill and the legal defence of the Clean Power Plan.

Beyond her legal practice, Halliday has spoken and written on topics involving sustainability, environmental justice and EPA enforcement, as well as held leadership roles in the American Bar Association, Environmental Law Institute and National Bar Association. Halliday received her undergraduate degree from Harvard College, Cambridge, Massachusetts, United States, and her JD from the Howard University School of Law, Washington D.C., United States.

Joan MacLeod Heminway is the Rick Rose Distinguished Professor of Law at The University of Tennessee (UT) College of Law, Knoxville, Tennessee. She also serves The University of Tennessee, Knoxville, Tennessee, as a member of the faculty of the Professional MBA program and Neel Center for Corporate Governance in the Haslam College of Business, Knoxville, Tennessee, and as a fellow at the Center for the Study of Social Justice in the College of Arts & Sciences. When she joined the UT College of Law faculty in 2000, Professor Heminway brought nearly fifteen years of corporate transactional legal practice experience, having worked on public offerings, private placements, mergers, acquisitions, dispositions and restructurings in the Boston office of Skadden, Arps, Slate, Meagher & Flom LLP since 1985. Professor Heminway’s scholarship focuses on securities disclosure law and policy (especially under Rule 10b-5, including insider trading), corporate governance issues under federal and state law, and the legal aspects of corporate finance (including crowdfunding). She co-authored (with Douglas M. Branson, Mark J. Loewenstein, Marc I. Steinberg & Manning G. Warren, III) a business law text entitled Business Enterprises: Legal Structures, Governance, and Policy (Carolina Academic Press, 4th ed. forthcoming 2020). In addition, her edited/co-authored book, Martha Stewart's Legal Troubles, was released in 2007 (Carolina Academic Press). Other works authored and co-authored by Professor Heminway have appeared in various law reviews, journals and books. She is a member of the American Law Institute and is licensed to practise in Tennessee (where she currently serves as Chair of the Business Law Section of the Tennessee Bar Association) and Massachusetts (inactive).

Peter Herbel is regarded by his peers as a pioneer in the integration of human rights in business. Until 2014, Peter was General Counsel of Total S.A. where he created one of the first human rights departments of a large company, as well as its compliance department. Understanding that social and human rights concerns were not only a risk management issue but also a source of new opportunities for the company, Peter succeeded in making CSR and human rights a strategic axis at Total. Peter participated in the elaboration process of the UNGPs, the UNGP Reporting Framework, as well as the UNGP Assurance Framework. Together with Elodie Herbel, Peter co-founded the Paris-based law firm Herbel Avocats. Based on experience and an analysis of regulations, markets and stakeholder expectations, they work with companies on taking practical actions to operationalize human rights in business, including data protection.

Elodie Herbel is an attorney admitted in New York where she spent a large part of her career practising as a litigator and later as a senior trial consultant and an e-discovery expert specializing in data management and privacy issues. She also previously worked as a business development and marketing manager for a law firm in Phnom Penh, Cambodia. Elodie teaches at the universities Paris-Dauphine, Panthéon-Assas and SciencesPo, as well as French business school HEC on the French duty of vigilance law, CSR, data privacy and artificial intelligence. Together with Peter Herbel, Elodie co-founded the Paris-based law firm Herbel Avocats. Based on experience and an analysis of regulations, markets and stakeholder expectations, they work with companies on taking practical actions to operationalize human rights in business, including data protection.

Dr Michael Hopkins is CEO of MHC International Ltd (MHCi: London, Washington D.C. and Geneva), a research and service company on corporate social responsibility and labour market (see https://www.csrfi.com/), Director of CSR Doctoral Programmes at Geneva Business School (Geneva Switz. https://gbsge.com/doctorate-program/doctorate-in-corporate-social-responsibility/) and Visiting Professor of CSR/Sustainability at the Management University of Africa (Nairobi, Kenya) and also Indian Institute of Technology (New Delhi). He is also Co-Founder of the Institute for Responsible Leadership based in London, UK (see https://responsible-leadership.org/).

Previously, he was Professor of Corporate and Social Research at Middlesex University Business School, London, UK, and Director of CSR at the University of Geneva, Geneva, Switzerland. In both institutions, he founded and directed Executive and Research Programmes on CSR. He holds a doctorate in Labour Economics from the University of Geneva, Geneva, Switzerland, an Honorary doctorate from London Metropolitan University, London, England, and is a fellow of the Royal Society of Arts (FRSA).

Michael has worked and advised on strategic CSR with World Bank, UNDP, Glaxo-Wellcome, BT, BAT, BP, Nestle, Manpower, O2, SGS, Addax Petroleum, Cargill, Air Mauritius, UEFA, etc. Previously he also led the Jewellery Ethical Trading System (JETS) which aims to reduce dependence on blood diamonds; initiated the USD 100 million Qatar Youth Employment project with Sheikha Mouzah; was Senior Adviser to the US Chamber of Commerce’s corporate citizenship program; revised the World Bank’s online CSR courses.

Michael worked in the HQ of ITT in London, was Research Fellow at IDS, University of Sussex, Brighton, England, and Senior Economist at the ILO’s HQ in Geneva, and was Secretary of all UN agencies’ Panel of Econometricians. He was Visiting Professor at the Universities of Uniandes and Valle in Colombia where he directed its socio-economic plan that initiated today’s vibrant tourist market in Curacao. He has also worked on human resources and labour market issues in over 120 countries around the world, inter alia, Colombia, Brazil, Egypt, Jordan, Qatar, Dubai, South Africa, Malaysia, China, Philippines, Vietnam, Portugal and Azerbaijan and written many works on CSR and other topics. He has written or co-authored fourteen books his last three being on CSR and Sustainability. His new book is on big issues and CSR/sustainability where he widens the ‘corporate responsibility’ concept to all ‘bodies’ both private and public.

Travis Hunt is an attorney with the law firm Osborn Maledon, P.A., in Phoenix, Arizona. His practice focuses on complex civil litigation, appeals, administrative law and environmental law. Travis also advises clients on sustainability and corporate social responsibility issues. Before joining Osborn Maledon, Travis worked as an associate attorney at Vinson & Elkins and as a law clerk to two US federal judges.

Nkiruka Chidia Maduekwe is an energy and environment policy specialist, with over ten years’ experience in research and training relating to energy, environment and climate change. Nkiruka has several publications, including granting interviews on National television, aimed at educating the public on climate change, its impact on Nigeria, requisite adaptive and mitigation strategies. Nkiruka is a solicitor and barrister of the Supreme Court of Nigeria. She has a PhD in Law and a PgDip in Research Training, both from the University of Hull, Hull, England. She has an LLM in Environmental Law and Policy and an MSc in International Oil and Gas Management. Both LLM and MSc were undertaken at the specialist Centre for Energy, Petroleum, Mineral Law and Policy (CEPMLP), University of Dundee, Dundee, Scotland. She has LLB (Hons.) from the University of Abuja, Abuja, Nigeria.

Nkiruka is currently a research fellow with the Nigerian Institute of Advanced Legal Studies (NIALS), Abuja, Nigeria. She served as a member of the Nigerian Bar Association (NBA) Niger Delta Task Force Committee. She also served as the International Bar Association (IBA) Environment, Health, and Safety Law (EHS) Committee African Regional representative. In this capacity, Nkiruka proposed and coordinated a treatise on African environmental laws and policies based on the African Union’s Agenda 2063 and the IBA African Regional Conference on the Environment which was held in November 2018. Both projects are the very first of their kind. The book was published in July 2019 by LexisNexis. Nkiruka is presently the IBA EHS Committee Communications officer. She is also a member of the Society of Petroleum Engineers (SPE) and Energy Institute (EI).

Michelle Mendlewicz helps companies use their power and scale to drive a positive change in the world through transparency and accountability. Originally from Brazil, she has a diverse set of experiences and skills having worked with businesses, non- profits, governments and academic institutions on environmental issues for the past ten years. An environmental lawyer with a passion for storytelling and stakeholder engagement, she is committed to applying her policy and corporate sustainability training to accelerate the transition to a low carbon economy and circular future.

Michelle received her Master of Environmental Management, Business & Environment, from the Yale School of Forestry & Environmental Studies. She holds a JD and a post-graduate degree in Environmental Law from Pontificia Universidade Catolica of Rio de Janeiro.

Dacia (Dacie) Meng is an associate in the Washington, D.C. office of Beveridge & Diamond, P.C. Meng counsels clients on circular economy, sustainability and extended producer responsibility initiatives, including global matters involving end-of-life management of plastics, electronics, pharmaceuticals and other products. Within her practice, she regularly advises on requirements governing transboundary shipments of products for reuse, repair and recycling and supports the development of product stewardship programmes across the country in compliance with extended producer responsibility requirements.

Meng also has experience counselling a diverse set of clients on compliance and enforcement issues under: the Resource Conservation and Recovery Act (RCRA); federal and state energy efficiency standards; the Emergency Planning and Community Right-to-Know Act (EPCRA) and related state programmes; state medical and infectious waste programmes; and various regulatory regimes affecting emerging contaminants. Read More: https://www.bdlaw.com/dacia-t-meng/.

Akinwumi Ogunranti is a PhD candidate at the Schulich School of Law, Dalhousie University, Canada. He is a Nigerian lawyer and an expert in private international law, international arbitration and business and human rights and has published in these areas.

Margaret Peloso practices on climate change risk management and environmental litigation. She advises energy companies, financial institutions and funds on climate risk analysis and disclosure. The other significant component of Margaret’s practice focuses on translational science. She advises clients on a broad range of litigation and regulatory matters in which there are significant scientific or technical issues that require the use of outside experts.
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Foreword



We are pleased that the International Bar Association can once again contribute to the understanding of the breadth and content of corporate social responsibility. As the co-editors point out in their foreword, this discussion has never been more important. The world faces unprecedented challenges to the rule of law, climate change, human rights, public health and other issues. Corporations and lawyers must play a leading role in combatting these challenges.

The term ‘corporate social responsibility’ itself can cause confusion. It implies that contributing to the benefit of society or meeting broadly accepted standards is a good thing to do, but not legally required. If that ever was the case, it is certainly no longer true. Successful businesses today must navigate a multitude of risks, which are grounded not only in government regulations, statutes and judicial decisions, but also in ethics, public expectations and international norms. The consequences of violating so-called soft law – international norms like the OECD Guidelines for Multinational Enterprises and the UN Guiding Principles on Business and Human Rights – can be as severe as violations of statutory law, and possibly more so.

Against this backdrop of serious and evolving risk, lawyers have a crucial role to play for their clients. When Kofi Annan addressed the IBA annual conference in 2015, he made this clear:

Lawyers have a very important role to play. … All of you are persons of influence … Lawyers can influence and go beyond what they think clients want … . If you don’t do the right thing, not only may you end up in jail, but your whole company and society may suffer … If you do what is right, eventually others will catch up with you, including the government … .

Indeed, lawyers help develop the rule of law every day, whether they act for individuals, businesses or NGOs, and whether they act for their clients in disputes or in transactions. That is why the IBA has for nearly 75 years worked with lawyers, bar associations and other aspects of society in advancing the rule of law through the publication of guidelines, standards and best practices. Recent examples include the IBA Practical Guide on Business and Human Rights for Business Lawyers, a related guide for bar associations, and other publications mentioned by the authors throughout this book.

The IBA is also proud to have co-published Ramon Mullerat’s Corporate Social Responsibility, which served as the inspiration for this book. We know that this book will also be a very useful reference for companies, lawyers, governments and many other aspects of society for years to come. On behalf of the IBA, we thank the co-editors for compiling this volume and the authors for their very thoughtful contributions.

Because the co-editors include a fable in their foreword, we will close with one: Native Americans tell the following legend about human nature. A chief is speaking to a young child. He tells the child that in him, as in every person, there are two wolves fighting with each other, one good and one bad. The child asks which one will win. The chief answers, ‘Whichever one you feed’.

David W. Rivkin

IBA President, 2015-2016

Horacio Bernardes Neto

IBA President, 2019-2020


Preface



The private sector’s role in solving global challenges and supporting the achievement of global goals has never been so pronounced, nor the need so pressing. This collection of essays by a diverse range of authors offering different perspectives and expertise seeks to encapsulate the trajectory of recent developments in the field of socially responsible business, with a focus on how this historically voluntary and unregulated space is rapidly transforming to an environment of mandatory requirements matching growing societal expectations. This book serves an important role in examining the changing shapes of corporate social responsibility and of the environmental, social and governance frameworks providing practical measures of the ways in which responsible businesses behave. These developments are universally relevant in an era of purpose-led business, but have their most pronounced impacts in the regulation of transnational business behaviour across all sectors.

The inspiration for this book lay in a prior publication edited by the late Ramon Mullerat, an eminent jurist whose prescient Corporate Social Responsibility: The Corporate Governance of the 21st Century was published under the auspices of the International Bar Association and Wolters Kluwer, with the second edition appearing in 2011. Although corporate social responsibility has evolved almost beyond recognition in the intervening decade, Ramon Mullerat’s invocation of an ancient Indian fable to encapsulate a key feature of CSR resonates today as much as then:

In an ancient Indian fable, a group of six blind mice found something mysterious by a pond. One by one, they investigated the ‘thing’ and made their own guesses as to its identity. Asked each of them what the ‘thing’ was: ‘It is a pillar’, said the one who had been grabbing the elephant by one of its legs; ‘it is a snake’ said the one who had just grabbed the tail; ‘it is a fan’, the one who had touched the ear; ‘it is a hose’ the one who had gabbed the trunk, and so on and so forth. With CSR something similar may happen. Each one of us has a different concept or at least prioritises some of its aspects according to our particular background and views: an economic theory, an ethical aspiration, a legal regulation, a market tool, a management strategy and so on and so forth.1

The collection of chapters in this book confirms the continuing validity of the perspective of ‘corporate social responsibility’ as a vague and inconsistently understood concept while offering an insightful lens on how to navigate these topics to get the fuller picture. To some extent, both the conventional terminology and the critical voluntary, philanthropic aspects of CSR have been demoted in favour of approaches that seek to hold business to greater account. Recently, ESG (environmental, social and governance) has grown in focus, in the investment community in particular. Meanwhile, sustainability remains a core feature of the movement as the private sector seeks to identify its role in achieving a future in which both business and societies can thrive. And there is a growing imperative for focus on the human aspect of doing business globally, particularly on human rights.

Following a primer of key frameworks for the newly initiated, the chapters that follow consider the pressing CSR and ESG issues through all these relevant lenses – including environment, climate change, and human rights – as well as by looking at key sectors of global industry and regional perspectives. The authors build upon historic practice and precedent before presenting a forward-looking eye to the ways in which business is addressing a world crying out for frameworks within which they both can fulfil and demonstrably account for their ‘purpose’ within global society. A key theme is that businesses must now both identify and address any negative impacts their operations may have and transparently demonstrate their efforts to do so. In parallel, businesses have a unique role to contribute to the achievement of global sustainability goals that governments are hard pressed to achieve alone. The authors, all leading experts on these topics, present this information in a pragmatic way designed to help businesses understand and be ahead of these emerging pressures and requirements.

It always has been recognized that CSR initiatives intersect and overlap with law and regulation, both at the international and domestic levels. The trend in the last decade has been for the fulcrum to shift towards more binding regulation, with voluntary initiatives continuing to have normative influence, amid civil society’s efforts to hold corporate commitments in these areas to greater scrutiny. But even where the law has yet to catch up, the chapters outline other pressure points for being proactive, including shareholder pressure, corporate governance and responsibility, and the growing perspective on corporate purpose. Law and ethics are more dramatically interconnected than ever.

Climate change may be the most pressing issue today demonstrating the relationship between business activities, the threats to our planet and people, and the opportunities for businesses to use their unique position to contribute to solving the world’s most pressing challenges. Businesses and their leaders, experts, engineers, and lawyers will play a key role in the decades ahead in seeking to implement governments’ policies and regulations aimed at reducing greenhouse gas emissions and developing alternative technologies to solve climate change, and helping societies adapt to change and mitigate impacts. In that area, as in many others, business also has a role in seeking to ensure that human rights are respected and that when impacted, individuals and societies are able to access appropriate remedies.

While the book is directed at all audiences, many chapters reference the vital role of the law and lawyers in this very dynamic field, with an appreciation of the idiosyncrasies and challenges it presents. Beyond the law, voluntary initiatives and non-financial factors are included in the progressive drivers of behavioural change. Identifying the intersecting relevance of these various influences to corporate behaviours and standard implementation is a key contribution of the legal profession as part of the foundations for effective business decision making. While many of the contributors are legal practitioners, other perspectives are contributed to demonstrate the business and socio-economic case for socially responsible behaviour. The International Bar Association has played a leading role in putting a spotlight on the key contributions the legal profession can make: both in demonstrating leadership in their own practices but also in supporting their clients attempting to seize opportunities, manage and mitigate risk, or integrating responsible and sustainable business practices into their culture and corporate DNA. Some examples of IBA leadership are highlighted in chapters within this book. We, the co-editors, have had the privilege of serving in various capacities that support the IBA’s work in these areas.

The manifold and complex challenges facing the planet and its populations demand a fulsome and considered response from powerful multinational businesses, and from the lawyers who advise them. We are honoured to continue the legacy of Ramon Mullerat’s work at this critical time by presenting today’s leading experts on these topics at a moment when they are perhaps more important than ever, and we are excited for the opportunities discussed here for global companies to increasingly bring their resources, influence and expertise to become part of the key solutions to the world’s pressing issues.



    1 Corporate Social Responsibility: The Corporate Governance of the 21st Century, (ed., Ramon Mullerat) (second edition, Wolters Kluwer Law & Business 2011), p. 4 and fn. 2.


PART I    Corporate Social Responsibility: Key Themes




CHAPTER 1    Corporate Governance and Responsibility as Drivers of Sustainability

A. Jan A.J. Eijsbouts

The terms of the contract between industry and society are changing . . . Now we are being asked to serve a wider range of human values and to accept an obligation to members of the public with whom we have no commercial transactions.1

This chapter describes how Corporate Governance and CSR have merged into one single concept, with serious impact on the responsibilities of corporations toward society at large. As the basis for an expanding set of different forms of regulation and law, at both the international and the national levels also referred to as smart regulatory mix, this corporate responsibility resulted in the insight that CSR in substance is not voluntary by definition and, second that it has transformed the traditional narrowly conceived Corporate Governance concept. To substantiate these claims, the chapter will deconstruct the concept of CSR through a legal lens, both in terms of its substantive social norms (triple-P in particular) and in terms of the ways in which many substantive CSR social norms have already and may in future crystallize into forms of individual and collective self-regulation, international soft law and various forms of international and national hard law. The chapter illustrates this process by the way in which the UNGPs’ corporate responsibility to respect human rights is traveling these trajectories, leading to a gradual integration process of CSR and Corporate Governance and a shift in the latter from a shareholder to a wider stakeholder focus.

§1.01    INTRODUCTION

In his introductory chapter as editor of the first edition of the seminal IBA book on CSR, Corporate Social Responsibility: The Corporate Governance of the 21st Century, Ramon Mullerat, the founding father and with Jonathan Lux, first Co-chair of the IBA’s CSR Committee, commented implicitly on the subtitle of the volume The Corporate Governance of the 21st Century. He distinguished between:

corporate governance, which is basically a binding and enforceable law, and CSR, which is ethical, voluntary, non-enforceable principles. That does not mean that both norms do not have areas in common, do not overlap and intertwine with one another and may not merge in the future into a single concept.2

Little did he know when writing these words that the year 2011, when the above quote still stood in his introduction of the second edition of that same year, would be very relevant in this context in more than one respect. In fact, in that same year, the future he wrote of had already arrived. It was the year in which the UN Guiding Principles on Business and Human Rights (UNGPs)3 were unanimously endorsed by the UN Human Rights Council4 and the Corporate Responsibility to Respect Human Rights, the subject of its second pillar, was adopted as the “global standard of expected conduct” in the OECD Guidelines for Multinational Enterprises (OECD Guidelines), 5 thereby confirming its status as international soft law.6

These two international frameworks signified important paradigmatic changes in the fields of CSR, Business and Human Rights and Corporate Governance as follows:

        (1) CSR in substance is not voluntary as such, by definition; and

        (2) Corporate Governance and CSR have merged into one single concept, thereby confirming Ramon’s suggestion.7

These theses need substantiation. For this purpose, §1.02 of this chapter will deconstruct the concept of CSR through a legal lens, first in terms of substantive social norms8 (triple-P in particular) and second in terms of forms of regulation. Each of the detailed substantive social norms may stay unregulated but can also adopt one or more forms of regulation. So the spectrum of ways in which a substantive CSR norm can manifest itself ranges from the social norm to—via a process of crystallization9—forms of self-regulation, soft law and various forms of hard law. In §1.03, this process of crystallization will be illustrated by reference to the way in which the UNGPs’ corporate responsibility to respect human rights is traveling these trajectories. Section §1.03 will conclude that the “voluntary versus mandatory” debate on the nature of CSR is futile since CSR as such cannot be characterized as either voluntary or mandatory. Arguably, claims that CSR—as an umbrella concept comprising many different aspects of the relationship between business and society—is either voluntary or mandatory are meaningless. In §1.05, the gradual integration process of CSR and Corporate Governance will be explained. Finally, §1.06 will conclude on the overall paradigmatic change, showing that CSR is no longer an undefinable, misty concept and can be handled very well in its different aspects by lawyers in their advisory roles and by responsible businesses alike.

 

§1.02    DECONSTRUCTING CSR, IN TERMS OF SUBSTANCE AND REGULATORY FORM

It is important at the outset to note that the word “responsibility” in CSR is misleading.10 There is no such single “responsibility”; rather, CSR is a collection of the many different responsibilities each enterprise may have toward society, which are expressed in a broad range and variety of social norms and which may crystallize in a variety of fashions, in terms of both substance and regulatory form. The corporate responsibilities of businesses to society differ contextually in terms of substance and form, all depending on the nature of the particular field of business, the legal structure of the enterprise, the jurisdiction(s) in which the enterprise operates and the Corporate Governance systems to which it is subject. Therefore, deconstruction is needed in two ways for a meaningful analysis of the different possible corporate responsibilities an enterprise may have to society, first, the content of these responsibilities and, second, the ways in which these responsibilities are shaped and manifest themselves.

[A]    Deconstructing CSR in Terms of Substance: The Triple Bottom Line of People, Planet and Profit

First of all, CSR needs to be deconstructed in terms of the substance of the various social norms relevant for enterprises. The most practical and oft-used categorization of these is John Elkington’s Triple P concept: People, Planet and Profit.11 A closer look at society’s legitimate expectations with respect to each of these three P’s will show that the scope of CSR is close to infinite.

People in a business context refers first of all to employees—the company’s most valuable “assets”—and covers matters such as fair labor and employment conditions, employee consultation and codetermination on issues affecting them. The safeguarding of human rights in an employment context is becoming more and more important internationally.12 Moreover, People also relates to avoiding harm to third parties who may be affected by the operations of a business, so-called indirect stakeholders.13 More broadly, stakeholders may be defined as those individuals or groups that may be affected by or may affect the policies and operations of corporations. The most pertinent categories of norms to be safeguarded in this context are these parties’ human rights, individually and collectively.

Planet has two dimensions. It refers to the rapid depletion of essential natural resources such as the rain forests, water, food (think of fish, palm oil), energy and other vital elements for the planet’s future sustainability. Moreover, it covers the protection of the environment. Traditionally, that meant water, air and soil. However, for some decades, it has also meant the greater natural systems which are increasingly affected by human activity such as the climate and the ozone layer. The Montreal Protocol has successfully addressed the latter.14 The 2015 Paris Climate Agreement, crucial not only in the context of Planet but also for People, gave cause for optimism for our climate, although the 2018 Katowice follow-up meeting demonstrated that success is far from guaranteed.15

The final P, Profit, relates to the way profit is generated16 and reported. This P of Profit implies, above all, a sustainable business model based on, inter alia, fair competition, no bribery, correct profit recognition (no cooking of the books) and fair disclosure. Decent business in this context means making a reasonable profit conforming to the basic rules of society, both those embodied in law and those embodied in ethical custom. This description resembles the well-known Friedman Doctrine, according to which a corporate executive’s responsibility is:

to conduct the business in accordance with his employers’ [for which, read the ‘shareholders’]17 desires, which generally will be to make as much money as possible while conforming to the basic rules of the society, both those embodied in law and those embodied in ethical custom.18

Friedman’s encapsulation deviates in two important respects from my description. First, making as much money as possible—referred to in modern parlance as short-term maximization of shareholder value—is often not reasonable for all stakeholders or society at large.19 Second, Friedman’s basic rules of society are very narrowly conceived.

According to John Elkington’s thesis, the overarching remit of CSR is the requirement that business strikes the right balance between the three Ps. This balance has two dimensions: the dimension of fair cost allocation between the corporation and its stakeholders based on an internalization of externalities, on the one hand, and the fair distribution of the business results among all relevant stakeholders, on the other hand. These aspects will be revisited in §1.04 on CSR and §1.05 on Corporate Governance.

A recent concrete and useful source of global social norms relevant to business can be found in the UN Sustainable Development Goals 2016-2030 (SDGs),20 the successor instrument to the UN Millennium Goals 2000-2015.21 The SDGs comprise seventeen specified goals and 169 targets and present far more tangible objectives than the eight more generally phrased Millennium Goals which preceded them. Moreover, the SDGs were formulated in a multi-stakeholder process, including civil society and business, and have global application. Although each of the goals offers specific and actionable targets for business in general, some of the goals may address certain business sectors in more specific ways.22

Both the inclusive drafting process of the SDGs and the subsequent buy-in by important business organizations mean that the SDGs are an important addition to the international frameworks containing substantive expectations from business as social norms.23

 

[B]    Deconstructing CSR Norms in Terms of Regulatory Form: The Smart Regulation Mix

As the deconstruction exercise in terms of substantive social norms has shown, the CSR umbrella covers a very broad range of different social norms in all three Ps, each of which can, but need not, crystallize into some form of regulation, ranging from individual self-regulation at the light end of the regulation spectrum to criminal hard law at the most severe end. In terms of increasing impact of regulatory force between individual self-regulation and criminal law, this regulation spectrum contains collective self-regulation, soft law, and hard law in its various other modalities. The latter includes many different laws addressing specific CSR issues in each of the triple P sectors. Indeed, many substantive CSR standards have already reached one or more of these stages.24 In addition to specific laws regulating CSR norms, such norms may also become legally relevant in the context of general branches of law, each of which may address in specific ways the regulation of substantive CSR norms. Examples include contract law (adoption of CSR undertakings), company law (CSR aspects in duty of care toward relevant stakeholders) and tort law (CSR norms relevant in determining the breach of specified standards or the catchall concept of the tort of negligence), administrative and criminal law (breaches of CSR norms punishable).

By way of example, the following subsection will illustrate how the Corporate Responsibility to Respect Human Rights as a set of substantive CSR norms has traveled its way through and crystallized into the various stages in the regulation spectrum, collectively forming a “smart mix” as John Ruggie has characterized this process.25

 

§1.03    THE SMART REGULATION MIX OF THE UNGPS’ CORPORATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS

As discussed above, the UNGPs qualify the Corporate Responsibility to Respect Human Rights in a normative sense as a global standard of expected conduct. In CSR terms, it is a substantive social norm or, rather, a collection of the many substantive human rights as moral rights addressed by the UNGPs. A caveat is in order here. The CSR category Human Rights is itself a broad collection of norms. Principle 12 of the UNGPs specifies that the responsibility of business enterprises to respect human rights refers to internationally recognized human rights;26 understood, at a minimum, as those expressed in The International Bill of Human Rights27 and the eight International Labor Organization (ILO) Core Conventions set out in the ILO Declaration on Fundamental Principles and Rights at Work of 1998.

In his book Just Business, which discusses the spectacular and successful journey he traveled as Special Representative of the UN Secretary-General on the issue of human rights and transnational corporations and other business enterprises, John Ruggie points to the observation that the corporate responsibility to respect human rights has already been in existence as a social norm. Hence, the term “responsibility” for corporations in the context of human rights is intended to signal that it differs from legal duties.28 Social norms, he continues, exist over and above compliance with laws and regulations and some social norms become law over time.29 This resonates with the above distinction of CSR norms as substantive social norms and the crystallization process, by which these norms may become regulated, not only by law but also in some broader shape or form as discussed in §1.02[B].

This section will illustrate the various ways in which this crystallization has occurred in the field of human rights in a business context. It is important to realize that the UNGPs describe in detail how corporations should meet their responsibility. The basic concept introduced by the UNGPs is Human Rights Due Diligence, an assessment of the impact the activities of the corporation (may) have on the human rights of third parties, including employees.30 In this context, the UNGPs introduce two important novelties in the responsibilities of corporations by extending them to the “business enterprise”—the companies of the group, domestic and abroad—and, important in the context of governance of transnational business, to parties in the group’s supply chain. 31 These two extensions are reflected in several examples of ways in which a relevant moral human rights norm or set of norms has crystallized in a form of regulation.

This description follows the trajectory of CSR substantive norms through voluntary initiatives of self-regulation, individual or collective, from soft law to hard law as discussed in §1.02[B]:

        (i) Individual self-regulation: companies may, voluntarily, following nudges or hard pressure by regulators making threats of harder forms of regulation, adopt policies to give effect to their corporate responsibility to respect human rights and reflect these in their corporate codes of conduct.32

        (ii) Collective self-regulation: companies may join an industry or multi-stakeholder arrangement dealing with the corporate responsibility to respect human rights, for example by signing the UN Global Compact33 (thereby accepting to abide by and apply its Human Rights Principles), or sign an industry-specific commitment, such as the Voluntary Principles on Security and Human Rights,34 which is designed for the extractive industries.

        (iii) International soft law:35 instruments adopted by International Governmental Organizations may reflect nonbinding recommendations for corporations to respect human rights and include the ILO Conventions36 and the OECD Guidelines for Multinational Corporations.37

        (iv) Hard Law (civil, administrative, criminal): the Corporate Responsibility to Respect Human Rights may have crystallized into various branches of national law, potentially on the basis of implementation or codification by the state of its duty to protect human rights pursuant to international public law, 38 with the following examples:

        – human Rights sectoral legislation, such as the California Transparency in Supply Chains Act 2010, the UK Modern Slavery Act 2015, national legislation on codetermination by employees, for example through the mandatory involvement of works councils in corporate decisions, etc.;

        – general corporate and securities law disciplining corporate conduct in the field of business and human rights: transparency and disclosure obligations relating to relevant human rights, for example, pursuant to the EU Non-Financial Reporting Directive;39 stipulating directors’ duties, for instance, as pursuant to the UK Companies Act 2006;40 legislation imposing structural requirements on employee representation directly or indirectly by so-called codetermined boards, etc.;

        – general civil law: contract law, as a means for companies to regulate their supply chains41 or regulating collective labor agreements; International Framework Agreements;42 and tort law providing remedies for victims of corporate human rights abuse;43

        – criminal laws sanctioning corporate commissioning of or involvement in crimes in the field of human rights, such as international crimes against humanity (torture, genocide and slavery).

An important caveat is in order here. Social norms as such, or in the form of self-regulation and soft law, although nonbinding may be used by courts in the interpretation of open legal norms. Particularly in private law, substantive CSR norms may become legally relevant in the interpretation of open or blanket norms, such as the principle of good faith in contract law, the reasonableness test in tort law and the principle of good management in corporate law.44

 

§1.04    CSR AS SUCH IS NEITHER VOLUNTARY NOR MANDATORY, BUT PLURIFORM45

A number of important conclusions have been reached thus far. First, from a substantive point of view, CSR is not one single norm but a container of multiple substantive norms relevant to a wide range of business activities. Second, as shown by the example of the corporate responsibility to respect human rights as a global standard of expected conduct, a substantive CSR norm—like any social norm—can, but need not necessarily, crystallize into one or more forms of regulation from individual self-regulation all the way up to the strictest form of regulation, criminal law.

Combining the findings on the substance of the CSR norms and the different forms of regulation into which they can crystallize, it becomes clear that the voluntary versus mandatory debate is futile.46 First of all, since CSR is no single and clearly defined norm, but rather an umbrella notion of many different social norms in different stages of development, there is no point in debating whether CSR as such is voluntary or, as advocated by many NGOs, should be mandatory. Rather, that discussion should be had with respect to each of the substantive CSR norms in the container, separately. In an overwhelming number of instances in all three Triple P-sectors, this has already happened with the result that the social norm indeed crystallized into one or more forms of regulation. Accordingly, the voluntary versus mandatory debate does not relate to the substance of CSR as such, but to the form that each of its many substantive social norms may adopt. Therefore, the claim that CSR in nature is voluntary is an ideological and unarticulated position against the regulation of any social norm applicable to business conduct, which may have an impact on society but has not yet crystallized. It is, in reality, often a plea for ad hoc or—in the extreme even complete-deregulation of all regulated social norms under the CSR umbrella. This has been seen recently in important areas of regulation in the United States (U.S.), such as finance and the environment.

Two additional arguments—one of a philosophical nature, the other more practical—may support this claim that we must dismiss the view that CSR norms are intrinsically voluntary in nature and limited to the “domain beyond the law.” The philosophical argument is based on the fact that the substance of the norm does not change, if it migrates from the voluntary domain to one of the semi-legal or legal domains in the regulation spectrum. The moral or ethical content of the norm stays the same.47 The second, more practical argument is the fact that there is simply no hard and fast rule on the boundaries between both domains. That becomes clear when one takes a closer look at the notion of law, both in a domestic and in a globalization context.

In a domestic context, due to the ever more complex nature of society and its regulation, law has developed over the last few centuries into a complex set of principles and rules. It is no longer a clear and simple set of codified rules (in the civil systems) or-in the case of common law-precedents in the form of the court rulings. To allow for greater flexibility, legislators and—in the case of common law—the courts have adopted a strategy to provide for so-called open or blanket norms allowing the courts to take into account broader principles or changing societal opinions in the matters before them.48 As already mentioned at the end of §1.03, examples include the concepts of equity, good faith, reasonableness and fairness, good management, mismanagement, evidently improper management and societal opinions.49

These open norms, which are of different natures and serve different purposes, are relevant in the interpretation and application of the law by the courts in the field of contract and tort law, corporate law, administrative law, criminal law and even international law. Since this interpretation is mostly contextually determined in each case before the courts, it is not possible to provide a hard and fast rule on the demarcation line between the two domains of “law” on the one hand and “beyond law” or “non-law” on the other.50

Globalization has further complicated the situation. The nation-state is no longer the only, or even the main, source of legal norms, and the traditional juxtapositioning of national and international law is no longer fit for the purpose of regulating supranational or cross-border relations. In addition, corporations are not (yet) acknowledged as subjects in international public law.51 The development of the concept of transnational law, as introduced by Philip Jessup in his seminal lecture Transnational Law in 1956, is therefore unsurprising.52 For Jessup, Transnational Law consists of the norms that govern border-crossing transactions of both public (i.e., governmental) and private (i.e., individual, collective, commercial or other) actors.53 Transnational law, originating from the medieval Lex Mercatoria, comprises a broad set of principles, norms and customs that may gain legal effect not only through traditional legal instruments such as treaties, conventions and contracts but also through codes, trade customs and practices.54 A good example is the privately organized Internet architecture under the aegis of ICANN, the Internet Corporation for Assigned Names and Numbers.55 In their pioneering and highly instructive book, which lays out a theory and methodological approach of transnational private law, Calliess and Zumbansen gave this approach the title Rough Consensus and Running Code or “RCRC,” building on the concept of norm creation that was developed first in the context of the Internet standards, a dynamic process of consensus building and code evolution.56

This finding of the importance of societal opinions or social norms, in national law, public international law and transnational law,57 is of course of particular interest in the context of CSR as one of the institutional linchpins between society and business. It confirms again that there is no hard and fast rule to demarcate the boundaries between “law” and “non-law.”

These observations are exemplified by the EU Commission’s adoption of a new definition of CSR in 2011 as: “the responsibility of enterprises for their impact on society”58 (emphasis added). In contrast to the Commission’s 2001 CSR definition,59 this 2011 definition no longer references the supposedly voluntary basis of CSR. The Commission stipulates:

the development of CSR should be led by enterprises themselves. Public authorities should play a supporting role through a smart mix of voluntary measures and, where necessary, complementary legislation, for example to promote transparency, create market incentives for responsible business conduct and insure corporate accountability (emphasis added).

Interestingly, it is understood that this new approach taken by the EU Commission was informed by its discussions with John Ruggie in his consultative process leading to the UNGPs, which clarified for the Commission the difference between the substance—the corporate responsibility to respect human rights—and the smart mix of regulatory forms to underpin this.

It was further clarified by the Commission that CSR has two dimensions, both positive and negative, and as such resembles the UNGP approach of the corporate responsibility, first to “do no harm” to the human rights of their holders and, second, to contribute to the fulfillment of the rights by the creation of shared value for all stakeholders.

After acknowledging that there is no “one-size-fits-all” approach and that for most SMEs the CSR process remains informal, complying with legislation and collective agreements with social partners, the EU Commission’s reflection of these two dimensions, in inverse order, reads as follows

However, beyond that, enterprises should have a process in place to integrate social, environmental, ethical, human rights and consumer concerns into their business operations and core strategy in close cooperation with their stakeholders, aimed at:

 

        – maximizing creation of shared value: create returns on investment for shareholders and ensure benefits for the company’s other stakeholders; and

        – identifying, preventing and mitigating possible adverse impacts on society.60

This confirms that substantive CSR standards may crystallize in some form of regulation, including hard law. Voluntarism is therefore, also in the new approach by the EU Commission, merely a matter of form and not a matter of substance, which many CSR approaches still, as argued incorrectly, reflect.61

It is clear from this new definition and clarification that the EU Commission distinguishes also between norm and process. Rather than developing a new set of CSR norms and managerial tools to assist business in taking these responsibilities seriously, the EU Commission refers to five existing internationally recognized frameworks and guidelines. Three of these are normative international frameworks: the UNGPs; the ILO Tri-partite Declaration of Principles Concerning Multinational Enterprises and Social Policy; and the OECD Guidelines for Multinational Enterprises 2011. The two other instruments are managerial guidelines: the UN Global Compact with its ten principles and the ISO 26000 Guidance Standard on Social Responsibility.62

Although the EU Commission does not distinguish between normative and managerial frameworks, this distinction is relevant from a legal point of view, since the three normative frameworks apply regardless of whether the company in question decides to abide by them or adopt them in its ethical and legal compliance setup, for example, in its corporate code of conduct.

As already discussed, from a normative point of view, the Corporate Responsibility to Respect Human Rights is a “global standard of expected conduct,” while the ILO Declaration and OECD Guidelines are international soft law.63 The UN Global Compact and the ISO 26000 Guidance Standard, however, are instruments of voluntary collective self-regulation in the sense that companies are free to decide whether or not to opt in: in the case of the UN Global Compact by signing up,64 and in the case of the ISO 26000 Guidance by adopting the Guidance as a managerial tool.

In the meantime, the EU Commission has added to its list of managerial tools another voluntary collective self-regulation instrument, the GRI Integrated Reporting Framework65, as a relevant tool that can assist companies in addressing, formulating and reporting on their CSR profile.

An important recent example of complementary legislation promoting transparency in the field of CSR and mentioned by the EU Commission in its 2011 Communication is the 2014 EU Directive on the mandatory disclosure of nonfinancial information. Nonfinancials include impacts of the company’s activity relating to, at a minimum, environmental, social and employee matters, respect for human rights, anti-corruption and bribery matters.66 Again, there is no specific new framework, but the Directive allows relevant companies to refer to national frameworks, EU based frameworks and recognized international frameworks, such as those mentioned in the EU Commission’s 2011 CSR Communication.

This example shows how the combination of hard law with international substantive soft law frameworks is driving the way in which companies organize their internal norms, rule creation and management processes. As empirical analysis has shown, public or collective private frameworks are important sources for their codes of conduct.67 This is a form of public meta-regulation, transforming the self-regulatory codes of companies into co-regulation.68

 

§1.05    INCLUSIVE CORPORATE GOVERNANCE INTEGRATING CSR

The second paradigm change mentioned in the introduction to this chapter is that Corporate Governance and CSR have merged into one single concept, which the author refers to as Inclusive Corporate Governance.

Before substantiating this proposition, the concept and nature of Corporate Governance must be described. As is the case with CSR, Corporate Governance has no universally agreed-upon definition.69 The most recent authoritative description is that of the G20/OECD Corporate Governance Principles 2015:

Corporate Governance involves a set of relationships between a company’s management, its board, its shareholders and other stakeholders. Corporate Governance also provides the structure through which the objectives of the company are set, and the means of attaining those objectives and monitoring performance are determined.70

The oft-debated question of whether and how Corporate Governance and CSR are related in substance is an interesting one. There are three different views: (1) that they are not related at all, (2) that CSR as an overarching concept includes Corporate Governance71 and (3) that CSR is an integral part of a broader concept of Corporate Governance. This section aims to provide an answer to this question.

Although the question touches upon the fundamentals of the Corporate Governance model in a given jurisdiction as exemplified in its capital markets and corporate law approach72, signs of convergence between both concepts can increasingly be noted. The above deconstruction of CSR, as a collection of pluriform substantive social norms and as a collection of different forms of regulation for each of these substantive social norms, may serve a useful purpose in the analysis of the relationship. Therefore, in this section, Corporate Governance will similarly be deconstructed in terms both of substance and of form.

In particular, the analysis of the substantive governance norms highlights important links with the substantive CSR norms. The Preamble of the G20/OECD Principles of Corporate Governance of 2015 states:

The Principles recognize the interests of employees and other stakeholders and their important role in contributing to the long-term success and performance of the company. Other factors relevant to a company’s decision-making processes, such as environmental, anti-corruption or ethical concerns, are considered in the Principles but are treated more explicitly in a number of other instruments including the OECD Guidelines for Multinational Enterprises, the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, the UN Guiding Principles on Business and Human Rights, and the ILO Declaration on Fundamental Principles and Rights at Work, which are referenced in the Principles.73

As well as specifying the international substantive CSR norms as codified in the referenced frameworks, the above quote confirms the increasing attention on stakeholders in Corporate Governance, which has been developed in Chapter IV of the Principles on The Role of Stakeholders in Corporate Governance. Among other things, Chapter IV refers to the OECD Guidelines for Multinational Enterprises for due diligence procedures that address the impact of commitments to stakeholders and concern over corporate reputation and corporate performance, requiring recognition of broader interests.

Chapter V of the Principles on Disclosure and Transparency emphasizes the importance of disclosure in improving the public understanding of performance with respect to environmental and ethical standards, and companies’ relationships with the communities in which they operate. Again, reference is made to the OECD Guidelines for Multinational Enterprises, which may be relevant for multinationals in many jurisdictions. Companies are encouraged to disclose policies and performance relating to business ethics and—where material to the company—social issues, human rights and other public policy commitments. Reference is made to mandatory disclosure of nonfinancials in many jurisdictions.

Finally, Chapter VI of the Principles on the Responsibilities of the Board states that boards are expected to take due regard of and deal fairly with other stakeholder interests (i.e., other than shareholders) including those of employees, creditors, customers suppliers and local communities.74

While the circumstances differ from country to country or, at a higher level of analysis, from region to region with reference to so-called shareholder versus stakeholder models,75 it must be noted that in all governance regimes Corporate Governance in essence is a moving target comparable with CSR. Interestingly, the developments in both the shareholder value and stakeholder governance models point toward a convergence in this respect, prompted not only by globalizing capital markets on the one hand but also by the mishaps caused by over-attention to short termism on the other.76

A remarkable development of convergence with the G20/OECD Corporate Governance Principles, particularly with respect to regard for stakeholder interests, can be noticed in three representative jurisdictions, which may illustrate this trend.

As a so-called Rhineland model, the Dutch Corporate Governance model has for a long time been centered on the stakeholder-oriented provision in Dutch company law that management and supervisory boards of companies must be guided in the performance of their duties by the interest of the company, which is the combined interest of all relevant stakeholders including, but explicitly not as the primary interest, that of the shareholders. The Dutch Corporate Governance Code 2016 clarified this governance model in its preamble as follows:

The Code is based on the notion that a company is a long-term alliance between the various stakeholders of the company. Stakeholders are groups and individuals who, directly or indirectly, influence—or are influenced by—the attainment of the company’s objectives: employees, shareholders and other lenders, suppliers, customers and other stakeholders. The management board and the supervisory board have responsibility for weighing up these interests, generally with a view to ensuring the continuity of the company and its affiliated enterprise, as the company seeks to create long-term value.77

Building on this long-term creation purpose, the opening principle of the code (Principle 1.1 Long-term value creation) reads:

The management board is responsible for the continuity of the company and its affiliated enterprise. The management board focuses on long-term value creation for the company and its affiliated enterprise, and takes into account the stakeholder interests that are relevant in this context. The supervisory board monitor the management board in this.

This principle is further specified in the first best practice rule (1.1.1 Long-term value creation strategy):

The management board should develop a view on long-term value creation by the company and its affiliate enterprise and should formulate a strategy in line with this. Depending on market dynamics, it may be necessary to make short-term adjustments to the strategy. When developing the strategy, attention should in any event be paid to the following:

 

        i. the strategy’s implementation and feasibility;

        ii. the business model applied by the company and the market in which the company and its affiliated enterprise operate;

        iii. opportunities and risks for the company;

        iv. the company’s operational and financial goals and their impact on its future position in relevant markets;

        v. the interests of the stakeholders; and

        vi. any other aspects relevant to the company and its affiliated enterprise, such as the environment, social and employee-related matters, the chain within which the enterprise operates, respect for human rights, and fighting corruption and bribery.

 

This specification of the wide range of CSR-factors, listed sub v and vi, relevant in the corporate strategy reflects the inclusion of CSR in the company’s Corporate Governance set up, stipulated by the Code.

Other than the Netherlands, the United Kingdom (U.K.) is a country which operates a shareholder value model. For example, the Companies Act 2006, specifies in section 172 (among other duties of directors) that directors must promote the success of the company for the benefit of its members (the shareholders) and in doing so have regard to various factors such as:

        – the likely consequences of any decision in the long term;

        – the interests of employees;

        – the need to foster the company’s relationships with suppliers, customers and others;

        – the impact of operations on the community and the environment;

        – the desirability of the company maintaining a reputation for high standards of business conduct.

This approach by the U.K. is referred to as the “enlightened shareholder value” model and clearly brings the main substantive CSR social norms within the remit of the U.K.’s Corporate Governance framework, of which hard corporate law is of course the core.78 The factors listed in section 172 bear resemblance with the items in the list of attention points of the strategy mentioned in the Dutch Corporate Governance Code 2016.

In the U.S., also a shareholder model oriented society, developments toward stakeholder recognition are noticeable in law and governance. While company law in the U.S. differs by state, the laws in many states qualify the fiduciary duty of corporate directors by granting them the benefit of the business judgment rule or the discretion to decide what they may consider as being in the best interest of the corporation, which may be contrary to the interests of the shareholders. In addition, over forty states have adopted so-called constituency statutes, allowing or in some cases even requiring corporate directors to take measures to maintain the integrity of the corporation and its stakeholders in contested takeover battles.79

Following increasing criticism in the USA of overly emphasis on short term shareholder maximization in combination with stagnating salaries of workers, important developments can also be seen in recent public statements on the investor and corporate sides respectively. On the investor side Laurence Fink, CEO of Blackrock, one of the biggest investors with a corporate portfolio of 6000 trillion, has asked attention in his 2018 and 2019 letters to the CEO’s of the companies in Blackrock’s portfolio, for a more inclusive view on purpose of the corporations:

I wrote last year80 that every company needs a framework to navigate this difficult landscape, and that it must begin with a clear embodiment of your company’s purpose in your business model and corporate strategy. Purpose is not a mere tagline or marketing campaign; it is a company’s fundamental reason for being – what it does every day to create value for its stakeholders. Purpose is not the sole pursuit of profits but the animating force for achieving them. Profits are in no way inconsistent with purpose – in fact, profits and purpose are inextricably linked. Profits are essential if a company is to effectively serve all of its stakeholders over time – not only shareholders, but also employees, customers, and communities. Similarly, when a company truly understands and expresses its purpose, it functions with the focus and strategic discipline that drive long-term profitability.81

This message from the investor world to the corporate leaders found a surprisingly quick response from the USA Business Round Table, which in August 2019 issued its Statement on the Purpose of a Corporation, signed by the CEOs of 180 major U.S. corporations:

Americans deserve an economy that allows each person to succeed through hard work and creativity and to lead a life of meaning and dignity. We believe the free-market system is the best means of generating good jobs, a strong and sustainable economy, innovation, a healthy environment and economic opportunity for all. Businesses play a vital role in the economy by creating jobs, fostering innovation and providing essential goods and services. Businesses make and sell consumer products; manufacture equipment and vehicles; support the national defense; grow and produce food; provide health care; generate and deliver energy; and offer financial, communications and other services that underpin economic growth. While each of our individual companies serves its own corporate purpose, we share a fundamental commitment to all of our stakeholders.

The statement lists commitments to: deliver value to customers, invest in employees, deal fairly and ethically with suppliers, support the communities in which the company works (respect for the people in the communities and protection of the environment by embracing sustainable practices across the businesses) and generate long-term value for shareholders. The statement concludes that each of the stakeholders is essential and the signatories commit to deliver value to all of them, for the future success of the companies, the communities and the country.82

The factors mentioned in the commitments bear a resemblance to the list of attention points of the strategy mentioned in the Dutch Corporate Governance Code and with the items listed in section 172 UK Companies Act 2006, although a marked difference remains in the focus of the distinct governance approaches, shareholder orientation in the U.S. and the U.K. and stakeholder orientation in the Netherlands.

The approaches in all three jurisdictions resonate well with the EU Commission’s 2011 assessment that CSR has two dimensions, both positive and negative, which resemble the primary UNGP approach to “do no harm” to the human rights of their holders and, second, to contribute in the fulfillment of the rights. Mirroring this dual approach of the UNGPs, the EU Commission emphasizes the importance of the stakeholder model in its characterization of the dual responsibility of corporations, a positive one (maximizing creation of shared value for all stakeholders, by creating returns on investment for shareholders and ensuring benefits for the company’s other stakeholders) and a negative one (no externalities by identifying, preventing and mitigating possible adverse impacts on society). Both elements are, of the essence, in the context of specifying the substantive norms as the basis for the Corporate Governance model.83

Finally, on the forms in which these substantive norms of the Corporate Governance system may manifest themselves, the description of the G20/OECD Principles of Corporate Governance 2015 shows a remarkable resemblance to the smart mix approach of CSR, explained above:84

Effective corporate governance requires a sound legal, regulatory and institutional framework that market participants can rely on when they establish their private contractual relations. This corporate governance framework typically comprises elements of legislation, regulation, self-regulatory arrangements, voluntary commitments and business practices that are the result of a country’s specific circumstances, history and tradition. The desirable mix between legislation, regulation, self-regulation, voluntary standards, etc., will therefore vary from country to country. The legislative and regulatory elements of the corporate governance framework can usefully be complemented by soft law elements based on the “comply or explain” principle such as corporate governance codes in order to allow for flexibility and address specificities of individual companies.85

Interestingly, although the norms relevant in Corporate Governance and CSR from a substantive point of view appear to integrate into one inclusive governance model, the ways the norms travel their way through the smart mix are in the opposite direction. While the substantive CSR norms, as social expectations, start from the unregulated end of the spectrum, the substantive Corporate Governance norms start from the hard core of company law, from which social expectations develop as to how this hard core should be best applied and complemented with more flexible principles, in the form of soft law, self-regulation and uncodified social expectations, the latter of which are often judged by the courts of public opinion as is frequently the case with uncodified social expectations in CSR.

 

§1.06    OVERALL CONCLUSION

The overall conclusion is that the traditional, narrow concept of Corporate Governance as a set of norms, principles and rules on the distribution of powers between management, supervision and shareholders must be understood in a broader way. The broader view considers Corporate Governance and CSR as an integral normative framework that adds to the narrow question of “who holds the reins?,”86 as well as the additional consideration of, in the author’s words, “what, intrinsically, constitute good Corporate Governance decisions?”

This is the new and broad concept, referred to at the beginning of §1.04 as the inclusive Corporate Governance concept.87 It can be exemplified by the following remarks of Sir Adrian Cadbury, the Chairman of the first UK Corporate Governance Commission, in 2002:

Corporate governance is concerned with holding the balance between economic and social goals and between individual and communal goals. The governance framework is there to encourage the efficient use of resources and equally to require accountability for the stewardship of those resources. The aim is to align as nearly as possible the interests of individuals, corporations and society.88

Sir Adrian complemented this in 2003 with a telling statement on CSR:

The broadest way of defining social responsibility is to say that the continued existence of companies is based on an implied agreement between business and society… The essence of the contract between society and business is that companies shall not pursue their immediate profit objectives at the expense of the longer-term interests of the community.89

By this quote, Sir Adrian clearly puts the concept of CSR at the very heart of Corporate Governance by linking it—as Henry Ford II did in 1969 in terms of the corporate social contract as political theory basis90—with the continued existence of the company and hence with the ultimate goal of the Corporate Governance framework.

The conclusion must be that CSR, both in terms of substance and in terms of form, has become an integral part of Corporate Governance, conceptualized as inclusive Corporate Governance and aimed at sustainable business, generating long-term value for the company and all stakeholders.91



    1 Statement by Henry Ford II in a speech in 1969 at the Harvard Business School, quoted by Thomas Donaldson in his book, Corporations and Morality, 36 (Prentice Hall, Englewood Cliffs, 1982).

    2 Ramon Mullerat, The Global Responsibility of Business, in Corporate Social Responsibility, The Corporate Governance of the 21st Century, 3 at 4, 1st ed, Ramon Mullerat, ed. (Kluwer Law International, 2005).

    3 John Ruggie, Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework, U.N.Doc. A/HRC/17/31 (Mar. 21, 2011).

    4 Resolution 17/4 of the UN Human Rights Council, inter alia endorsing the UN Guiding Principles, ibid., U.N. Doc. A/HRC/RES/17/4 (Jul. 16, 2011).

    5 OECD Guidelines for Multinational Enterprises 2011, available at https://oecd.org/daf/inv/mne/48004323.pdf.

    6 There are various definitions of soft law in international public law, but all of them share the common characteristic that as statements or declarations by organizations of states or international governmental organizations they represent authoritative opinions on principles and practices that may have legal effect. See, G.C. Shaffer and M.A. Pollack, Hard vs. Soft Law: Alternatives, Complements and Antagonists in International Governance, Legal Studies Research Paper Series Research Paper, University of Minnesota Law School, 09-23. See also L. Senden, Soft Law, Self-regulation and Co-Regulation in European Law: Where Do They Meet? 9 Electronic Journal of Comparative Law 27 (2005) (to be found at www.ejcl.org); and, on soft law outside international public law, G.P. Calliess and P. Zumbansen, Rough Consensus and Running Code, a Theory of Transnational Private Law, 225-260 (Hart Publishing 2010). In this latter context, the term “soft law” is often used also to cover self-regulation, both individual and collective. For a legal analysis of the difference, see infra n. 40.

    7 Jan Eijsbouts, Corporate Codes as Private Co-Regulatory Instruments in Corporate Governance and Responsibility and Their Enforcement, 24 Indiana Journal of Global Legal Studies, 181-205 (Winter 2017).

    8 In this Ch. I use the following description of a social norm: a rule governing an individual’s behavior that is diffusely enforced by third parties other than state agents by means of social sanctions. See Robert C. Ellickson, Order Without Law, How Neighbors Settle Disputes, 199 (Harvard University Press 1999).

    9 For the use of the term “crystallization” in the context of regulation, see Donald Casey & Colin Scott, The Crystallization of Regulatory Norms, 38 J.L.  SOC’Y 76, 77 (2011), contribution written in the context of the Transnational Law and Private Actors project of the Hague Institute for the Internationalization of Law. Casey and Scott clarify: “Crystallization is the process through which fluids are solidified, starting from a nucleus and then growing in a fashion which assumes a regular pattern in a very marked contrast to the boundaries from which it emerged. A process of crystallization thus gives shape to what was previously shapeless, defining and giving significance to elements of the structure. Drawing on this process, our particular understanding of the crystallization of norms suggests a process by which norms take on regulatory effect.”

  10 See Birgit Spiesshofer, Responsible Enterprise, 407-462 (C.H. Beck, Hart and Nomos, 2018).

  11 John Elkington, Cannibals with Forks: The Triple Bottom Line of 21st Century Business (Capstone, 1994). Another instructive approach is provided by T. Hoskins, Corporate Social Responsibility Handbook, 66 (ICSA Information and Training Ltd, London, 2008), who distinguishes the substantive elements of CSR as follows: community, employment, environment, marketplace, business relationships and human rights.

  12 A. Van den Heuvel, Labor Rights as Human Rights vs. Multinational Corporations: Responsibility and Accountability (Kennispunt Faculteit Recht, Economie, Bestuur en Organisatie, Universiteit Utrecht, Utrecht, 2009).

  13 R. Edward Freeman, Strategic Management: A Stakeholder Approach (Pitman series in Business and Public Policy, 1984). According to Freeman, primary stakeholders are those stakeholders who are vital for the corporation and without whom the corporation cannot function; other stakeholders are called secondary stakeholders.

  14 Montreal Protocol on Substances that Deplete the Ozone Layer, https://www.treaties.un.org/pages/ViewDetails.aspx?sre=TREATY&mtdsg-no=XXVII-2-a&chapter=27&clang=_en (accessed Aug. 27, 2019).

  15 United Nations Framework Convention on Climate Change 2015 (the “Paris Agreement”), which entered into force on Nov. 4, 2016. The COP 24 in Katowice in 2018 produced implementation guidelines to make the Paris Agreement operational.

  16 It has been said that: “CSR is not about how you use the money you make, but how you make your money.” Statement by Stavros Lambrinidis, EU Special Representative for Human Rights, at the EU Roadmap to Business and Human Rights Conference, organized by the Netherlands EU Presidency in Amsterdam, May 11, 2016. See https://eu-roadmap.nl (accessed Aug 26, 2019).

  17 Author’s note.

  18 M. Friedman, A Friedman Doctrine—The Social Responsibility of Business Is to Increase its Profits, The New York Times Magazine 17 (Sep. 13, 1970).

  19 Pavlos Masouros, Corporate Law and Economic Stagnation. How Shareholder Value and Short Termism Contribute to the Decline of the Western Economies, PhD Dissertation, Leiden, Dovenschmidt Monographs nr.1 (Eleven International Publishing, 2013).

  20 UN, Sustainable Development Goals, http://www.un.org/sustainabledevelopment/ (accessed May 30, 2019).

  21 UN, Millenium Development Goals and Beyond 2015, http://www.un.org/millenniumgoals/bkgd.shtml (accessed May 30, 2019).

  22 Goals relevant for business in general are, for example, 1: end poverty, i.e., by private sector growth; 8: full employment for all, protect labor rights and decouple economic growth from environmental degradation; 9: sustainable industrialization; 16: rule of law; and 17: international trade as engine for inclusive economic growth. Goals relevant to specific business sectors include: 2: favoring smallholder farms over large-scale agribusiness; 12: includes halving per capita waste at retail level and reducing food losses along supply and production chains; and 14: conserve oceans and seas, prohibition of fisheries subsidies.

  23 See, in particular, the SDG Compass, which provides guidance for companies on how they can align their strategies as well as measure and manage their contribution to the realization of the SDGs. https://sdgcompass.org (accessed May 30, 2019).

  24 For the various regulatory forms in which substantive CSR norms may crystallize, see Jan Eijsbouts, Inaugural Lecture at Faculty of Law at Maastricht University, Corporate Responsibility, Beyond Voluntarism: Regulatory Options to Reinforce the License to Operate, 17-22, Oct. 20, 2011, transcript available at http://www.l4bb.org/articles/OBS_7885_-_Eijsbouts_digitale-1.pdf (accessed May 30, 2019). An updated version of this lecture is in Towards Sustainability, Major Challenges for Corporate Law, Corporate Governance and Regulation, 85-135, Christine van Basten-Boddin et al., eds., Dovenschmidt Monographs 2 (Eleven International Publishing 2014). See more generally on the phenomenon of multiparty transnational governance, Kenneth W. Abbott & Duncan Snidal, Strengthening International Regulation Through Transnational New Governance: Overcoming the Orchestration Deficit, 42 Vand. J. Transnat’l L. 501, 506 (2009) (arguing that the new transnational regulatory frameworks are “voluntary” in the sense that they are not legally required; however, firms often adhere because of pressure from NGOs, customers, industry association rules and other forces that render them quasi-mandatory in practice).

  25 Cf. Ruggie’s description of his approach: “Achieving significant progress, I believed, would require moving beyond the mandatory vs voluntary dichotomy to devise a smart mix of reinforcing policy measures that are capable over time of generating cumulative change and achieving large scale success—including the law.” John Gerard Ruggie, Just Business, 23 (W.W. Norton and Company, 2013).

  26 When asked to specify the individual human rights to be addressed by the UNGPs, Ruggie did not want to list them in a limitative way in view of the permanently changing landscape of human rights. Having defined the “minimum” categories of internationally recognized human rights, the Commentary to Principle 12 lists other relevant human rights as examples.

  27 The International Bill of Human Rights comprises The Universal Declaration of Human Rights (1948); the International Covenant on Civil and Political Rights (1966) and the International Covenant on Economic, Social and Cultural Rights (1966).

  28 As indicated in para. IV of the Preamble of the UNGPs, “[n]othing in these Guiding Principles should be read as […] limiting or undermining any legal obligations a State may have undertaken or be subject to under international law with regard to human rights.” Special Representative on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework. U.N.Doc. A/HRC/17/31, GP 23a (Mar. 21, 2011).

  29 John Gerard Ruggie, Just Business, supra n. 25 at 91.

  30 See Jonathan Bonnitcha & Robert McCorquodale, Is the Concept of ‘due diligence’ in the Guiding Principles Coherent?, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2208588 (accessed May 30, 2019).

  31 G. Skinner, Parent Company Accountability, Ensuring Justice for Human Rights Violations, 1-23, available at https://static1.squarespace.com/static/583f3fca725e25fcd45aa446/t/591c8ebdbf629a23e7e35da0/1495043779017/PCAP+Report+2015.pdf (accessed May 30, 2019); Radu Mares, A Rejoinder to G. Skinner’s Rethinking Limited Liability of Parent Corporations for Foreign Subsidiaries’ Violations of International Human Rights Law 73, Washington and Lee Law Review Online 117 (2016).

  32 Anna Beckers, Enforcing Corporate Social Responsibility Codes. On Global Self-Regulation and National Private Law (Hart Publishing 2015). See also Anna Beckers, Legalization Under the Premises of Globalisation: Why and Where to Enforce Corporate Social Responsibility Codes, 24 Indiana Journal of Global Legal Studies, 15-42 (Winter 2017); Jan Eijsbouts, Corporate Codes as Private Co-Regulatory Instruments in Corporate Governance and Responsibility and Their Enforcement, 24 Indiana Journal of Global Legal Studies, 181, 205 (Winter 2017).

  33 The UN Global Compact, https://www.unglobalcompact.org (accessed May 30, 2019). A chief architect of the UN Global Compact, John Ruggie, describes the Compact as “the archetype of voluntarism” in international CSR frameworks. It “was not conceived as a regulatory instrument …, but designed as a learning forum to promote socially responsible practices in the areas of human rights, workplace standards, the environment, and anticorruption .. .” John Gerard Ruggie, Just Business, supra n. 25 at 27.

  34 Voluntary Principles, Voluntary Principles on Security and Human Rights, http://www.voluntaryprinciples.org (accessed May 30, 2019).

  35 Cf. Supra n. 6.

  36 The ILO Conventions are guidelines (International Labour Standards, ILSs) for MNEs, governments and employers’ and workers’ organizations in such areas as employment, training, conditions of work and life, and industrial relations. ILSs are reinforced by international labor Conventions (treaties, after ratification binding on states) and Recommendations (guidelines) which the social partners are urged to apply. The ILO Declaration on Fundamental Principles and Rights at Work, adopted in 1998, highlighted the importance of the eight fundamental Conventions in realizing the objectives of the ILO. The Declaration commits Member States to respect and promote principles and rights in four categories, whether or not they have ratified the relevant Conventions. These categories (eight Conventions) are freedom of association and the effective recognition of the right to collective bargaining, the elimination of forced or compulsory labor, the abolition of child labor, and the elimination of discrimination in respect of employment and occupation. Moreover, four Priority Governance Conventions relate to: labor inspection, tripartite consultation and employment policy. See also the ILO Declaration on Social Justice for a Fair Globalization of 2008 with its Decent Work Agenda.
R. Zandvliet, Trade, Investment and Labour: Interactions in International Law, PhD Dissertation Leiden (Meijers Institute, Leiden University, 2019).

  37 OECD Guidelines for Multinational Enterprises, supra n. 5.

  38 As specifically addressed by the first pillar of the UNGPs, the State Duty to Protect Human Rights. See all three pillars of the UNGP on the relationship between the State duty to protect and the corporate responsibility to respect human rights, including in relation to remedy.
K. Buhmann, Business and Human Rights: Understanding the UN Guiding Principles from the Perspective of Transnational Business Governance Interactions, 6 Transnational Legal Theory 399 (2015).

  39 Directive 2014/85/EU of the European Parliament and of the Council of Oct. 22, 2014 amending Directive 2013/13/EU as regards disclosure of non-financial and diversity information by large undertakings and groups (Oct. 22, 2014) (stating the threshold for companies subject to this directive is: 500 employees and EUR 20 million balance sheet or EUR 40 million net turnover). EU Member States were required to implement the Directive in their national law with effect from 2017.

  40 Section 172 UK Companies Act 2006 (Nov. 8, 2006); see more specifically on this provision infra n. 77.

  41 See Fabrizio Cafaggi, The Regulatory Functions of Transnational Commercial Contracts: New Architectures, 36 Fordham Int’l L.J. 1557, 1564, 1580-84, 1598 (2013).

  42 Pieter De Koster & Peter Van den Eynde, International Framework Agreements on Corporate Social Responsibility: Conflict of Laws and Enforcement, 10 Business Law International (2009).

  43 See G. Skinner, Parent Company Accountability, Ensuring Justice for Human Rights Violations, supra n. 31, 1-23, https://static1.squarespace.com/static/583f3fca725e25fcd45aa446/t/591c8ebdbf629a23e7e35da0/1495043779017/PCAP+Report+2015.pdf (accessed May 30, 2019).

  44 One of the important themes for research is how these substantive social norms could crystallize into the hard law segments of the regulatory mix. Codes may have legal effect in two ways: first, insofar as they reflect international or national best practices based on hard or soft law that originates from public authority sources, they may inform the courts as legitimate authoritative norms in their interpretation in national hard law of open or blanket norms. Second, insofar as codes reflect industry best practices, they may also have legal effect to be established by the courts in open norms, except that the normative strength does not come from the authoritative international or national public sources but either from the reflective strengths of the code norms representing accepted best practices in the given industry or trade or, if put on the company’s website or otherwise publicly divulged, from the assumed promise or assurance by the company to abide by its code. See, extensively, Anna Beckers, Enforcing Corporate Social Responsibility Codes. On Global Self-Regulation and National Private Law (Bloomsbury Publishing 2015). On the reception of societal norms in private law, see also Jan Smits, Enforcing Corporate Social Responsibility Codes Under Private Law: on the Disciplining Power of Legal Doctrine, 24 Indiana Journal of Global Legal Studies, 99-113 (Winter 2017).

  45 This section of this chapter is based on part of the author’s inaugural lecture, mentioned supra n. 21. Also A. Lebano, The Concept of Corporate Social Responsibility, a Philosophical Approach, ISS Working Paper No. 508, http://repub.eur.nl/resource/pub_21243/index.html (accessed May 30, 2019).

  46 Michael Kerr, Richard Janda & Chip Pitts, Corporate Social Responsibility, a Legal Analysis, 103-104 (LexisNexis 2009).

  47 A. Lebano, The Concept of Corporate Social Responsibility, a Philosophical Approach, http://repub.eur.nl/resource/pub_21243/index.html (accessed May 30, 2019).

  48 J.B.M. Vranken, Exploring the Jurist’s Frame of Mind, Constraints and Preoccupations in Civil Law Augmentation (Kluwer International 2006); J.H.A. Lokin, De Ontoereikendheid van een Codificatie, 13-51, in Vormen van (de?)regulering, P.C. Westerman & A. Mackor (eds.) (Boom 2001).

  49 I. Giesen, Alternatieve Regelgeving in Privaatrechtelijke Verhoudingen, 67-168, in NJV Preadviezen Alternatieve Regelgeving (Kluwer 2007). Giesen analyzes the binding effect of alternative regulation and its role in formal legal interpretation in Dutch law, paras. 3, 4.

  50 G-P. Calliess & P. Zumbansen, Rough Consensus and Running Code: A Theory of Transnational Private Law, Ch. 5 (Hart Publishing 2010).

  51 L. Cata Backer, Multinational Corporations as Objects and Sources of Transnational Regulation, ILSA Journal of International & Comparative Law (2008). See also J.E. Nijman, Corporate Social Responsibility: A Conceptual Challenge to International Law?, in Noodzaak, Plicht of Wenselijkheid van Maatschappelijk Ondernemen, J.J.A. Hamers, C.A. Schwarz & B.T.M. Steins Bisschop (eds.) (Boom Juridische Uitgevers 2005).

  52 Philip Jessup, Transnational Law, Storrs Lectures in Jurisprudence at Yale Law School (Yale University Press 1956).

  53 Calliess & Zumbansen, supra n. 50 at 11-26 (2010).

  54 Calliess & Zumbansen, supra n. 50 at 255-260 (2010). See also T.E. Lambooy, D. Raic & K. Kryczka, Concept Paper: Globalization, The Nation State and Private Actors, Rethinking Public-Private Cooperation in Shaping Law and Governance, HIIL Law of the Future Conference, Den Haag, 2009 and L. Cata Backer, A Lex Mercatoria for Corporate Social Responsibility Codes Without the State? A Critique of Legalization Within the State Under the Premises of Globalization, 24 Indiana Journal of Global Legal Studies, 115-146 (2017).

  55 ICANN was formed in 1998. It is a not-for-profit public-benefit corporation with participants from all over the world dedicated to keeping the Internet secure, stable and interoperable. It promotes competition and develops policy on the Internet’s unique identifiers.

  56 Calliess & Zumbansen, supra n. 50 at 24 (2010). See also C. Glinski, Corporate Codes of Conduct: Moral or Legal Obligation?, 119-147, in The New Corporate Accountability (Cambridge University Press 2007).

  57 Calliess & Zumbansen, supra n. 50 at 248-255 (2010).

  58 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, A Renewed EU Strategy 2011-2014 for Corporate Social Responsibility, at 6, COM (2011) 0681 final (Oct. 25, 2011).

  59 Cf. Green Paper: Promoting a European Framework for Corporate Social Responsibility, at 6, COM (2001) 366 final (Jul. 18, 2001) (defining CSR as “a concept whereby companies integrate social and environmental concerns in their business operations and in their interaction with their stakeholders on a voluntary basis”).

  60 See also the follow-on European Commission Communication on Corporate Social Responsibility: National Public Policies in the European Union-Compendium 2014 (Oct. 31, 2014).

  61 In a 2006 analysis of thirty-seven different CSR definitions and descriptions, Dahlsrud found seven common features, the first of which—for the major part in these definitions—is the claimed voluntary nature of CSR. See Alexander Dahlsrud, How Corporate Social Responsibility Is Defined: An Analysis of 37 Definitions, 15 CORP. SOC. RESP.  ENVTL. MGMT. 1, 4-11 (2008). For criticism of the voluntary nature of CSR, in particular of the EU’s approach in 2001, see Olivier de Schutter, Corporate Social Responsibility European Style, 14 Eur. Law J. 203 (2008); and Jan Eijsbouts, Inaugural Lecture as Professor CSR and Law, Faculty of Law, Maastricht University, supra note 24.

  62 ISO 26000: 2010 Guidance on Social Responsibility, https://www.iso.org/standards/42546.html (accessed Aug. 27, 2019).

  63 From a normative standpoint, it is relevant to acknowledge that while the UNGPs were endorsed unanimously by the UN Human Rights Council, they were proposed by John Ruggie in his capacity as Special Representative of the UN Secretary-General and were not the product of a regular Human Rights Council preparatory process and decision procedure: hence their endorsement rather than adoption by the Council. However, the adoption of this corporate responsibility into soft law instruments such as the OECD Guidelines for Multinational Enterprises in its 2011 updated version provides it with soft law status.

  64 Of course, after becoming a signatory to the UN Global Compact, a company must abide by its rules including the periodic publication of its Communication of Progress regarding the Compact’s ten principles, failing which it risks being delisted from the list of Compact Signatories. At the time of writing, this list contains 13, 522 signatories in more than 160 countries. See UN Global Compact, https://www.unglobalcompact.org/what-is-gc/participants (accessed May 30, 2019).

  65 https://www.globalreporting.org/standards/ (accessed Aug. 27, 2019).

  66 Directive 2014/95/EU of the European Parliament and of the Council amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups (Oct. 22, 2014). The threshold for companies subject to this directive is: 500 employees and EUR 20 million balance sheet or EUR 40 million net turnover.

  67 Jan Eijsbouts, Corporate Codes as Private Co-Regulatory Instruments in Corporate Governance and Responsibility and Their Enforcement, 24 Indiana Journal of Global Legal Studies 181-205 (Winter 2017).

  68 See C. Parker, Meta-regulation: legal accountability for corporate social responsibility, 206-240, in The New Corporate Accountability—Corporate Social Responsibility and the Law, McBarnet, Voiculescu & Campbell (eds.) (Cambridge University Press 2007). See also M. Herberg, Global Legal Pluralism and Interlegality: Environmental Self-Regulation in Multinational Enterprises as Global Law-Making, in Responsible Business. Self-Governance and Law in Transnational Economic Transactions, 17-40, Olaf Dilling, Martin Herberg, Gert Winter (eds.) (Oxford: Hart Publishing 2008).

  69 See on the notion of governance generally and on the CSR conception of governance specifically, Birgit Spiesshofer, Responsible Enterprise, 463-548 (C.H. Beck, Hart and Nomos 2018).

  70 G20/OECD Corporate Governance Principles 2015, Preamble 9, www.oecd.org/daf/ca/Corporate-Governance-Principles-ENG.pdf (accessed May 30, 2019). The first version of the Principles (1999) defined Corporate Governance as: “[T]he system by which business corporations are directed and controlled. The corporate governance structure specifies the distribution of rights and responsibilities among different participants in the corporation, such as the board, managers, shareholders and other stakeholders, and spells out the rules and procedures for making decisions on corporate affairs. By doing this, it also provides the structure through which the company objectives are set, and the means of attaining those objectives and monitoring performance.”

  71 Cf. the frequently used acronym ESG (Environment, Social and Governance) in the investor world, such as in the UN Principles on Responsible Investment, increasingly used as a benchmark for responsible investment.

  72 See for the different approaches Gunther Teubner, Corporate Codes in the Varieties of Capitalism: How their Enforcement Depends Upon the Difference Between Production Regimes, 24 Indiana Journal of Global Legal Studies, Issue 1, 2017, 81-98.

  73 See the 2015 G20/OECD Principles of Corporate Governance, supra n. 70, Preamble, 10.

  74 In connection with the requirement to apply high ethical standards and to take stakeholder interests into account, the Principles also advise that to make the objectives of the board clear and operational, many companies have found it useful to develop company codes of conduct based on, inter alia, professional standards and sometimes broader codes of behavior, and to communicate them throughout the organization. The latter might include a voluntary commitment by the company (including its subsidiaries) to comply with the OECD Guidelines for Multinational Enterprises, which reflect all four principles contained in the ILO Declaration on Fundamental Principles and Rights at Work. Moreover, company-wide codes serve as a standard for conduct by both the board and key executives, setting the framework for the exercise of judgment in dealing with varying and often conflicting constituencies. At a minimum, the ethical code should set clear limits on the pursuit of private interests, including dealings in the shares of the company. An overall framework for ethical conduct goes beyond compliance with the law, which should always be a fundamental requirement (G20/OECD Corporate Governance Principles, Ch. V, 53). See on the relevance of corporate codes as important corporate governance instruments Jan Eijsbouts, Corporate Codes as Private Co-Regulatory Instruments in Corporate Governance and Responsibility and Their Enforcement, 24 Indiana Journal of Global Legal Studies 181-205 (Winter 2017).

  75 Gunther Teubner, supra n. 72.

  76 Pavlos Masouros, Corporate Law and Economic Stagnation. How Shareholder Value and Short Termism Contribute to the Decline of the Western Economies (Eleven International Publishing 2013). Masouros shows how the combination of shareholder value and short termism have resulted in low Gross domestic product.(GDP) growth rates in five major western economies (France, Germany, the Netherlands, United Kingdom and United States) and proposes alternative measures, aiming at a model coined by him Long Governance.

  77 Dutch Corporate Governance Code 2016, Preamble—Underlying notions (https://www.mccg.nl/download/?id=3367, accessed Sep. 25, 2019). Interestingly, while the 2016 edition puts emphasis on the long-term value creation as such for the company and its enterprise, the 2009 edition mentioned that the company should endeavor to create long-term shareholder value. See Dutch Corporate Governance Code 2009, at para. 7.

  78 See on the CSR aspects of the enlightened shareholder approach also B. Horrigan, Corporate Social Responsibility in the 21st Century, part 3, point 7 (Edward Elgar 2011). Finally, however, for completeness’ sake, Teubner’s view must be noted that the main varieties of capitalism are diverging. See Teubner, supra n. 72.

  79 See F. Reinhardt, R.N. Stavins, R.H. Vietor, Corporate Social Responsibility through an Economic Lens, Corporate Social Responsibility Initiative, Working Paper No 43, John F. Kennedy School of Government, Harvard University, 2008 (Reinhardt et al 2008).

  80 See Dear CEO letter Larry Fink 2018 (https://www.blackrock.com/corporate/investor-relations/2018-larry-fink-ceo-letter; accessed 25 September 2019).

  81 See Dear CEO- letter Larry Fink 2019 (https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter (accessed 25 September 2019). In his 2020 CEO letter, under the Heading ‘A fundamental reshaping of Finance’, Mr Fink further specified the important themes for the CEO’s, addressing climate risk as investment risk, improved disclosure for shareholders, and accountable and transparent capitalism (https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter; accessed 14 March 2020).

  82 See https://opportunity.businessroundtable.org/wp-content/uploads/2019/09/BRT-Statement-on-the-Purpose-of-a-Corporation-with-Signatures-1.pdf (accessed 25-09-2019).

  83 See the description of the two dimensions of CSR for major companies, “do no harm” and create shared value for all stakeholders, in the EU Commission’s Communication on CSR, mentioned in §1.04, above.

  84 See §1.02[B] above.

  85 G20/OECD Principles of Corporate Governance, 13 (2015).

  86 See generally, International Capital Markets Group, International Task Force on Corporate Governance, Who Holds the Reins?: An Overview of Corporate Governance Practice in Japan, German, France, United States of America, Canada and the United Kingdom (ICMG 1995), reviewing corporate governance standards in six countries.

  87 For the notion of inclusive corporate governance, see the cover letter by the OECD Secretary-General A. Gurria introducing the G20/OECD Corporate Governance Principles 2015. Another interesting distinction is that of external versus internal corporate governance, see Ruth V. Aguilera, Kurt Desender, Michael K. Bednar & Jun Ho Lee, Connecting the Dots: Bringing External corporate Governance into the Corporate Governance Puzzle (Academy of Management, Annals ANNALS 2015) proposing an argument for better understanding the effects of external corporate governance (law, the market for corporate control, external auditors, stakeholder activism, ratings agencies and the media) on internal corporate governance and financial results. See also Krista Bondy, Dirk Matten and Jeremy Moon, MNC Codes of Conduct: CSR or Corporate Governance? No. 40-2006 ICCSR Research Paper Series—ISSN 1479-5124. The conclusion of this study that CSR codes are in practice overwhelmingly corporate governance codes must be attributed to the still existing dichotomy at the time between the concepts of corporate governance and CSR. If the currently promoted inclusive description of corporate governance, encompassing the concept of CSR as an integrated element, had gained recognition at the time, this conclusion might have been framed differently. See also Mervyn King, Foreword, A Corporate Governance Model: Building Responsible Boards and Sustainable Businesses, 17 Global Corporate Governance Forum (2010) available at http://www.ifc.org/wps/wcm/connect/1ff2c18048a7e72daa5fef6060ad5911/GCGF%2BPSO%2Bissue%2B17%2B3-4-10.pdf?MOD=AJPERES(accessed May 30, 2019).

  88 Adrian Cadbury, Foreword to Magdi R. Iskander & Nadereh Chamlou, Corporate Governance: A Framework for Implementation, 3, 4 (World Bank Group 2000). See also Mia Mahmudur Rahim, Legal Regulation of Corporate Social Responsibility: A Meta-Regulation Approach of Law for Raising CSR in a Weak Economy (providing ample support for the contention that CSR is an integral core aspect of the broader vision of corporate governance), in CSR, Sustainability, Ethics & Governance 1, 13-44, Samuel O. Idowu & René Schmidpeter (eds.), (Palgrave 2013); Cynthia A. Williams, Corporate Social Responsibility and Corporate Governance (providing a descriptive overview of the developments in the corporate world and reviewing empirical financial evidence on companies’ implementing CSR initiatives), in Oxford Handbook of Corporate Law and Governance (Jeffrey N. Gordon & Wolf-Georg Ringe (eds.) (Oxford University Press 2017), available at http://ssrn.com/abstract=2635473 (accessed May 30, 2019).

  89 Adam Cadbury, Corporate Governance and Chairmanship: A Personal View (Oxford University Press 2002).

  90 T. Donaldson and T. Dunfee, Ties that Bind, A Social Contracts Approach to Business Ethics (Harvard Business School Press 1999.).

  91 Compare this also with the new French Loi PACTE (Plan d'Action pour la Croissance et la Transformation des Entreprises; Action Plan for Business Growth and Transformation), adopted on 11 April 2019. Its aim is clear: liberated companies that are better funded, more innovative and fairer. In order to promote more responsible capitalism, the PACTE Act introduces a number of measures to promote greater social responsibility in businesses, including consecrating the notion of corporate interest (intérêt social) in the new Article 1833 (2) of the French Civil Code, and allowing companies to set out their raison d’être (purpose) in their by-laws; encouraging social responsibly business by creating “mission businesses” (entreprises à mission) which are commercial companies that have a raison d’être and are required to pursue social and environmental objectives (https://www.gouvernement.fr/en/pacte-the-action-plan-for-business-growth-and -transformation, accessed 15 March 2020). As further illustration reference is made to the heading ‘Sustainability as Black Rock’s New Standard for Investment’ of Blackrock’s 2020 Client Letter, recognizing an increased understanding of clients, how sustainability-related factors can affect economic growth, asset values, and financial markets as a whole. Accordingly, the letter specifies how Blackrock intends to drive sustainability in the strategy and policies of the companies in its portfolio (https://www.blackrock.com/corporate/investor-relations/blackrock-client-letter; accessed 14 March 2020).


CHAPTER 2    The Business Case for CSR, ESG and Responsible Business

Peter Herbel & Elodie Herbel

This chapter analyzes whether there is a business case for CSR, ESG and responsible business (together “CSR”).

Business cases are typically drawn from economic viewpoints. The difficulty with an economic analysis of a business case for CSR lies in the lack of consensus on the elements of CSR and on impact-measuring methods. Moreover, as CSR relates to non-economic areas such as social expectations and corporate governance, the usual approach through economic lenses may not be sufficient. Four different business cases are analyzed:

 

        1. Macroeconomic business case: most recent studies make a positive business case in favor of CSR.

        2. Microeconomic business case: numerous studies looking at specific parameters (supply chain management, access to capital…), conclude that CSR engagement has a positive effect.

        3. Perceived business case: a kind of self-fulfilling perception, supported by the finance sector, that CSR is key to the sustainability of corporate business models.

        4. Legal business case: a dramatic and continuing increase in regulation (industry self-regulation, soft and hard law) as well as recent litigation in CSR areas provide a significant business case for CSR.

 

Combining these four business cases leads the authors to conclude that time has come to focus on not whether, but how best, to engage in CSR.

§2.01    INTRODUCTION

At first sight, there is neither legal consensus on what corporate social responsibility (CSR) covers nor economic certainty on whether there is a business case for CSR. Related concepts, including ESG (environmental, social and corporate governance),1 responsible business conduct, business and human rights, sustainable development,2 shared value,3 and corporate citizenship, contain a large number of CSR’s basic elements. For the purposes of this chapter, we included business case studies of such other concepts.4

The breadth of the concept of CSR (i.e., the variety of issues it covers), as well as the breadth of corporate and noncorporate activities it touches on, apparently make it difficult to present a business case with any non-refutable scientific certainty. Because of its often-difficult implementation (from creation to investor convincing and employee mobilization, all the way to operationalization), CSR strategy is generally measured in the long-term. It is no surprise then that some studies show correlation but not causation when measuring CSR’s impact on the company’s financial performance.

Nonetheless, this chapter establishes that, seen from various angles, there is an overall convincing business case for CSR.

CSR has many theoretical and practical definitions: the way it is understood and implemented differs greatly for each company and across geographical regions. The Financial Times defines CSR as:

a very broad concept that addresses many and various topics such as human rights, corporate governance, health and safety, environmental effects, working conditions and contribution to economic development. Whatever the definition is, the purpose of CSR is to drive change towards sustainability.5

In economic theory, a business case is a description of the reasons for a given project and a justification for undertaking it: typically, reducing/avoiding costs, and/or increasing value (introducing new opportunities).

The value of a company is partially determined by the value of its tangible assets on the balance sheet, and partially by the perception of its capacity to generate profits in the future. A number of factors that contribute to this perception generally do not appear on the balance sheet (intangible assets): the competence and motivation of its employees, the loyalty of its clients and of its partners, brand reputation, shareholders’ behavior, and the like. Today, intangible assets can make up to 80% of a company’s total value, up from only 17% in the 1970s.6 CSR has an effect on both tangible and intangible assets.

In corporate reality, a business case is a presentation of arguments in favor of a proposal—it includes both immediately measurable justifications, as well as strategic and other motives—the economic impacts of which will only be confirmed with hindsight, if at all. Most of the time, a corporate business case presents a bet or promise in the future.

Taking into account the scientific difficulties of analyzing the business case for CSR, it appears that a combination of several types of business cases is helpful, including the following:

        – The macroeconomic business case does not analyze one particular company or industry, but economies as a whole. It deals with averages and aggregates and has a wide scope. The macroeconomic business case for CSR is dealt with in §2.02.

        – Microeconomic business cases focus on a particular project or practice of a company or industry. Examples of these are dealt with in §2.03.

        – A majority of stakeholders (CEOs, boards, shareholders, investors, public authorities and others) are convinced that CSR is good for business. This perceived business case is dealt with in §2.04.

        – Finally, regulatory frameworks and litigation provide enough reasons to engage in CSR and constitute a legal business case, and this is discussed in §2.05.

§2.02    MACRO-ECONOMIC BUSINESS CASE

Despite the difficulties regarding impact-measuring methodologies, the European Union (EU) has been making the business case for CSR since at least 2001, advocating that CSR7 is in the interest of companies and of society at large. CSR is in the interest of enterprises, the EU holds, because it provides “important benefits in terms of risk management, cost savings, access to capital, customer relationships, HR management, sustainability of operations, ability to innovate and eventually profit.”8

[A]    Shareholder Versus Stakeholder Theory

Several schools of thought influence the macro-economic business case for CSR. The foremost among these are the shareholder theory and the stakeholder theory, both of which aim to identify “what a company’s role ought to be” (emphasis original).9

The traditional shareholder theory of profit maximization has held sway in the US since at least the 1980s. First articulated by Milton Friedman in the 1970s, it is based on the notion of shareholder primacy: that the company’s duty is to maximize profits for the benefit of its shareholders, understood as being the owners of the company. Companies may not, then, sacrifice profits in the social interest.10

By contrast,11 the stakeholder theory—developed by R. Edward Freeman in 1984—views the company as having a duty to balance shareholders’ interests with those of other stakeholders, including employees, suppliers, customers, local communities, investors, governments, industry associations, trade unions, and even competitors. Under the stakeholder theory, the company’s objective “is to balance profit maximization with the long-term ability of the corporation to remain a going concern.”12

These two theories are largely seen as opposing views. However, we are not convinced that the fierce debate between these theories is justified. If there is a business case for CSR, then shareholders, too, benefit from the company’s engagement in CSR.

Before diving more deeply into the macroeconomic studies, a supposed legal obstacle has to be addressed.

 

[B]    Fiduciary Duties

Questions have been raised regarding the compatibility of CSR activities with the fiduciary duties of companies’ directors and officers. This question is rooted in Friedman’s shareholder theory, discussed above, which argues that shareholders are the only group to which the firm must be socially responsible, and which considers corporate expenses for CSR practices as a waste.13 Pointing to flaws in the shareholder theory, some authors argue that, “legally, shareholders do not have the rights of ‘owners’ of the corporation, and managers are not shareholders” “agents,” adding that “Legally, directors have a fiduciary duty to act in the best interests of the corporation, which is very different from simply doing the bidding of shareholders.”14

Nowadays, this discussion appears to be mainly academic. In the US, for example,15 the “business judgment rule” has been consistently applied by US courts for close to a century.16 Under this rule, a court will not substitute its own judgment for that of directors who performed their duties in good faith, with loyalty and due care (the foundation of fiduciary duty).17

The majority of authors and several national laws, for example, in the UK, Germany, and France18 indicate that CSR activities are not only compatible with fiduciary duties, but sometimes even mandated.19 Recently, the Business Roundtable issued a new Statement on the “Purpose of a Corporation” signed by 181 CEOs of large US companies moving away from the principle of shareholder primacy and outlining a “commitment to all stakeholders.”20 As the Business Roundtable explains, “companies need to generate ‘long-term value for shareholders” and that “for corporations to be successful, durable and return value to shareholders, they need to consider the interests and meet the fair expectations of a wide range of stakeholders in addition to shareholders, including customers, employees and the communities in which they operate.”21

 

[C]    The Relationship Between CSR and Corporate Performance

An often cited 2008 Oxford meta-study found support in previous studies for a generally positive relationship between CSR and corporate performance.22 But the study’s authors also concede that the results of these earlier studies “are decidedly mixed.”23 Interestingly, the authors argue that the search for a general business case is pointless because: “there logically cannot be a consistently positive relationship between [corporate social performance and corporate financial performance]: the working assumption of CSR research is that corporate social and financial performance are universally related, and it is an extreme, untenable proposition to assert that any management initiative is always positively correlated with financial results under any conditions” (emphasis original).24 They add: “This suggests that CSR business case arguments might be more appropriately framed at multiple levels simultaneously… .”25 The authors point to an inherent defect in the construct of CSR itself, namely that business responsibilities and social responsibilities are distinct. They argue that the whole debate over a business case for CSR is skewed, because it “creates the appearance of a separation between ethics and economics where none exists, as the dominant view [of shareholder theory] is just as ethically laden. This false separation is perpetuated when we attempt to justify positive social behaviour in economic terms, rather than as valuable in itself, and as integral to a healthy capitalist business system.”26

According to a 2011 study examining the link between CSR and bank debt, companies with social responsibility issues “pay between 7 and 18 basis points more [for loans] than firms that are more responsible.”27 Similarly, a 2012 Harvard study of a sample of 180 US companies shows a positive long-term effect of good CSR practices on value, when measured over a period of eighteen years.28 This detailed study takes into account various economic measurement parameters, such as stock market performance, return on assets, return on equity, but also qualitative intangible aspects such as nonfinancial disclosure, stakeholder engagement (especially towards suppliers and consumers), long-term strategy and governance. The authors provide evidence that “High Sustainability companies significantly outperform their counterparts over the long-term, both in terms of stock market as well as in accounting performance” (emphasis original).29

A 2014 European study aimed at developing tools to measure the impact of voluntary CSR activities by companies on society at large, as well as at helping the EU Commission to develop public policies in this field,30 found a more nuanced result: “In summary, CSR brings about some positive results for society and can be a useful tool for improving environmental & QoJ [Quality of Job] outcomes & impacts of companies. There are clear positive results for SMEs [small and medium enterprises] and some support, although no clear validation for all issues, for large companies. However, the impacts that are attributable directly to what might be labelled CSR practices or activities, meaning those are voluntary activities, seem relatively minor when compared to the overall impact a company has on society.”31

A 2015 meta-study based on an analysis of more than 200 studies found that:

        – “90% of the studies on the cost of capital show that sound sustainability standards lower the cost of capital of companies;

        – 88% of the research shows that solid ESG practices result in better operational performance of firms;

        – 80% of the studies show that stock price performance of companies is positively influenced by good sustainability practices.”32

Overall, this study concludes that, “based on the economic impact, it is in the best interest of investors and corporate managers to incorporate sustainability considerations into their decision making processes.”33

Another 2015 study measured the “potential value” (emphasis original) of CSR for company performance in several areas, and found an increase in market value by up to 4%-6%, a reduction of the cost of equity of 1%, a reduction of systematic risk of 4%, an increase of revenue of up to 20% and a reduction of staff turnover of up to 50%.34

Similarly, a 2016 empirical study of 8,500 French companies found an average economic performance increase of 13% within companies which implemented CSR engagement compared to those that did not.35

With respect to the stock exchange performance (gross return) of companies engaged in CSR practices, the Morgan Stanley Capital International (MSCI) social responsible investment (SRI) indices show better performance, ahead of traditional investments, for developed markets and an even higher delta for emerging markets.36 The financial markets take into account companies’ ESG profiles when pricing securities, long-term. A November 2017 research study by MSCI found that top ESG companies outperformed bottom ESG companies and that ESG companies have a lower cost of capital and higher valuations than non-ESG companies.37 In its November 2018 study “How Markets Price ESG,” MSCI said that a “change in a company’s ESG profile has had an impact on valuation levels and stock prices that is not explained by the general market or other factors.”38

The authors of a research study examining the effect of CSR on the success of merger operations in the US found that “high CSR acquirers realize higher merger announcement returns, higher announcement returns on the value-weighted portfolio of the acquirer and the target, and larger increases in post-merger long-term operating performance.”39

Most academic research studies find that the business case for CSR is dependent on the CSR development stage of the company.40 In other words, the more mature a company’s CSR engagement is, the higher the benefits. This again means that a business case for CSR can be primarily measured in the long term.

Overall, these recent macro-economic studies make a positive business case in favor of CSR. However, as questions about the impact-measuring methodologies remain, a microeconomic approach examining how particular companies engage in specific CSR activities, and whether they benefit from them, may shed additional light on the business case for CSR.

 

§2.03    MICROECONOMIC BUSINESS CASES

The microeconomic view measures the potential benefits of specific CSR practices on a company’s performance, including in the following categories: managing risk and reducing costs, human resource management, competitive advantage, access to capital, reputation and license to operate. Most CSR practices have an effect on more than one of these categories.41

Below are some examples of specific CSR practices that have demonstrated a positive outcome for particular companies or sectors.

 

[A]    Stakeholder Engagement

In the extractive industry, a delay in a USD 3-5 billion project, typically costs USD 20 million (net present value) per week. Such delays often arise from the absence of dialogue with affected communities. A suitable stakeholder engagement practice for such a project would typically cost less than USD 1 million per year.42 The absence of early-on stakeholder engagement in these projects leads to delays in the implementation and execution of the project, because of temporary shutdowns due to unrest in neighboring communities, for example. The delay costs may often be significant, but the loss of sales usually represents the biggest cost. It also inevitably leads to inefficient capital expenditures related to staff time managing the conflict with stakeholders.

[B]    Supply Chain

The supply chain of a consumer company typically “creates far greater social and environmental costs than its own operations, accounting for more than 80% of greenhouse-gas emissions and more than 90% of the impact on air, land, water, biodiversity and geological resources.”43 Thus, by focusing on their supply chains through CSR engagement, companies can significantly reduce the cost of their business’ social and environmental footprint.

A case study on the voluntary implementation of ISO 26 000 among Marks & Spencer’s (M&S) top ten suppliers in India, Bangladesh and Sri Lanka (accounting for 90% of its South Asia garment supplies) as part of M&S’s Sustainability Management Framework, shows that voluntary implementation “helps in building ownership, responsibility with accountability, cost-reduction and reduces the time spent on periodic audits.”44

In 2010, Unilever launched its “Sustainable Living Plan” (SLP), an ambitious CSR and human rights strategy that included its supply chain.45 As Unilever describes it, their vision is “to grow our business, whilst decoupling our environmental footprint from our growth and increasing our positive social impact.”46 By 2016, Unilever could report a 37% reduction in water abstraction per ton of production since 2008, a 43% reduction in CO2 from energy per ton of production since 2008, and a 96% reduction in total waste per ton of production since 2008.47 It also reported that 51% of agricultural raw materials were now sustainably sourced, and 67% of procurement spend through suppliers met their Responsible Sourcing Policy’s mandatory requirements.48 In 2018, Unilever’s supply chain practices earned it the number one spot for the third year in a row on Gartner’s Supply Chain Top 25 Report.49

 

[C]    Environment

In 2012, in accordance with its new CSR strategy, Campbell’s decided to replace its existing fossil fuel energy supply source at its main factory with a solar system. A constructor built the solar plant at no cost for Campbell’s. In exchange, Campbell’s made a long-term contractual commitment to buy the energy from the solar plant, locking in a price for twenty years at a rate equivalent to or less than the company was previously paying. In addition, Campbell’s built a biodigester converting fruit and vegetable waste into methane to fuel two generators. Campbell’s drastically reduced its electricity costs, eliminated the emission of huge amounts of greenhouse gas, and created value out of its own waste.50

[D]    Employee Participation and Turnover

A CSR strategy focused on generating an employee-friendly corporate culture through, for example, fair compensation, continued education, interaction between top management and employees will contribute to the loyalty of employees (i.e., less employee turnover), output quality, and innovation.

IBM, for example, in order to deepen its employees’ engagement, introduced the “Corporate Services Corps” program through which employees bring their competencies in project management, marketing and engineering to entrepreneurial companies in countries designated by IBM as emerging markets for growth. A study on the ROI found that the program produced a USD 600 million return on a USD 200 million investment.51 In addition, while the usual staff turnover was around 12% per year, the rate of employee turnover in the Corporate Services Corps was less than 1%.52

 

[E]    Innovation

A number of studies conclude that a good CSR strategy will increase innovation and procure new business opportunities.

As mentioned above, Unilever’s Sustainable Living Plan was designed to boost sales while reducing costs and risks, especially in its supply chain. Between 2008 and the end of 2012, sales went from EUR 40 billion to EUR 51 billion.53 Over the next three years, Unilever experienced a 10% annual increase in overall sales, and certain sustainable products doubled in sales while cutting CO2 output by up to half.54 The stock price has grown from about USD 20 per share in 2010 to more than USD 55 per share as of February 2019.

In the financial sector, a major innovation occurred in 2007 when the European Investment Bank launched the world’s first green bond called a Climate Awareness Bond.55 In 2013, the first corporate green bonds were issued by Vasakronan, a Swedish property company. Since then, the green bond market has seen strong growth, from USD 11 billion issued in 2013, to USD 37 billion in 2014. Issuance accelerated even faster following the Paris Climate Agreement on December 12, 201556 and reached an accumulated USD 377 billion from 2007 to the first quarter of 2018.57 The demand for green bonds is unmet, with oversubscription commonplace. The estimate of green bonds issuance in 2019 amounts to USD 257 billion and the estimate for 2020 amounts to USD 350 billion.58

 

[F]    Access to Capital

Several studies found that firms with better CSR performance face significantly lower capital constraints.59 They also show that this effect is driven both by the social and environmental dimensions of CSR. In a striking example of access to capital at a lower cost, Danone and a group of its lenders, led by BNP Paribas, announced in March 2018 that the banks would provide Danone a USD 2 billion credit facility “on terms that provide for lower borrowing costs if Danone increases its impact by meeting certain ESG criteria.”60 This, they say, “could lead to several million dollars in annual savings for the company, while providing a successful structure for more financings of this type.”61

A 2015 study claims to be “by far the most exhaustive overview of academic research” on the topic of a “relation between environmental, social, and governance (ESG) criteria and corporate financial performance (CFP).”62 The authors note that “close to 60 trillion US Dollars in assets under management—or 50% of the total global institutional assets base—are currently managed by Principles for Responsible Investment (PRI) signatories (PRI 2015a).”63 The authors analyzed about 2,200 individual studies before concluding that the methods “yield robust results which reinforces the claim that there is a business case for ESG investing.”64

Regarding capital destruction, Thomson Reuters informed their clients in 2017 that ESG focused investments could have helped investors avoid 90% of bankruptcies since 2008.65

 

[G]    Health and Safety

In September 2014, the pharmacy retailer CVS Health introduced a new CSR strategy “helping people on their path to better health.” Previously, CVS had sold tobacco products generating revenue of about USD 2 billion per year. Now, CVS was announcing that it would stop selling such tobacco products on the basis that to do so was inconsistent with its new CSR strategy. Within one year, total sales increased by more than 9% and operating profit by 4%. The company’s share price increased by over 27%, adding USD 25 billion to its market capitalization.66

[H]    Gender Diversity

Senators supporting a January 2018 California Senate Bill mandating publicly traded companies based in California to have at least one woman on the board of directors, cite evidence of the economic benefits of board gender diversity: 67

 

        – “Credit Suisse conducted a six-year global research study from 2006 to 2012, with more than 2,000 companies worldwide, showing that women on boards improve business performance for key metrics, including stock performance. For companies with a market capitalization of more than 10 billion, those with women directors on boards outperformed shares of comparable businesses with all-male boards by 26 percent.”

        – “A 2017 study by MSCI found that United States’ companies that began the five-year period from 2011 to 2016 with three or more female directors reported earnings per share that were 45 percent higher than those companies with no female directors at the beginning of the period.”

The law was passed on September 30, 2018.68

Other studies also underline that companies with women in senior roles enjoy an above average financial performance.69

In sum, these microeconomic studies show that companies that engage in certain CSR practices can be expected to provide a positive return on investment. Typically, companies know whether a given investment decision paid off through their post-investment review processes and analysis. As concerns CSR investments, some seem to struggle to find appropriate performance indicators allowing them to measure their return on investment.70

Companies should be encouraged to share their return on experience (including best practices from their CSR practices and investments), for example, in the framework of nonfinancial reporting requirements (see discussion below in §2.05[A.1.]).

 

§2.04    PERCEIVED BUSINESS CASE

Beyond economic research, a large majority of market actors strongly believe that CSR, sustainability and corporate governance strategies drive long-term economic value and growth: the “perceived business case.”71

[A]    Investors and Finance

Among these market actors, the investment and finance community provides the strongest push for CSR engagement.

On January 12, 2018, the CEO of the world’s largest asset management firm, BlackRock, sent a shockwave public message to CEOs around the world, telling them to contribute to society.72 In it, he explained:

the public expectations of your company have never been greater. Society is demanding that companies, both public and private, serve a social purpose. To prosper over time, every company must not only deliver financial performance, but also show how it makes a positive contribution to society. Companies must benefit all of their stakeholders, including shareholders, employees, customers, and the communities in which they operate.73

Making the business case for CSR, Mr. Fink noted:

Without a sense of purpose, no company, either public or private, can achieve its full potential. It will ultimately lose the license to operate from key stakeholders. It will succumb to short-term pressures to distribute earnings, and, in the process, sacrifice investments in employee development, innovation, and capital expenditures that are necessary for long-term growth. It will remain exposed to activist campaigns that articulate a clearer goal, even if that goal serves only the shortest and narrowest of objectives. And ultimately, that company will provide subpar returns to the investors who depend on it to finance their retirement, home purchases, or higher education.74

BlackRock has also taken steps in the environmental and gender diversity areas:

        – In 2017, BlackRock supported a shareholder proposal to enhance Exxon’s disclosures on climate, in part because Exxon’s policy prevented BlackRock from getting a full understanding of its long-term strategy and risk exposure.75

        – In 2018, BlackRock asked companies to have at least two women on their board because “a lack of diversity on the board undermines its ability to make effective strategic decisions. That, in turn, inhibits the company’s capacity for long-term growth.”76

        – Both in his 2019 and 2020 letters to CEOs, Larry Fink, again, makes the case for sustainable long-term growth and profitability by pointing at an “inextricable link” between purpose and profit and by insisting that “climate risk is investment risk.”77

According to the 2018 EY annual investor survey, ESG or nonfinancial factors have become integral to the investment decision-making process.78 According to EY, nearly all surveyed investors say they conduct an evaluation of ESG disclosures and that such information plays a “pivotal role” in decision-making.79 The four main factors in investment decision-making are governance, supply chain, human rights and climate change.80 The EY study further noted that “Investors who responded to the survey say that negative screening yields excess return (85%) and lowers risk (67%) versus a benchmark or target. Investors also said that positive screening lowers risk (79%) and achieves the important nonfinancial objectives of a portfolio (73%).”81

In a 2019 research study titled “Do institutional investors drive corporate social responsibility?”, the authors assert that “Using a comprehensive sample of publicly traded firms across more than 40 countries,” they “provide new evidence that institutional investors push for stronger firm-level E&S [environmental & social] performance around the world. That is, firms are stepping up their E&S performance because investors are asking for it.”82

Perhaps unsurprisingly, the perceived business case for CSR by investors and financiers varies from one country to another, one industry to another, and one CSR factor to another.83

 

[B]    Corporations’ Perceptions

In 2004, Total became one of the first large companies to add a human rights department within its organization. In 2009, pushed by the legal department, CSR became one of Total’s three strategic axes—any business proposal had to be rooted in these three axes. CSR became opportunity management, not just risk prevention, and, since then, it is considered a key factor to strengthen Total’s license to operate.

In 2013, an Accenture survey for the UN Global Compact of more than 1,000 CEOs across 103 countries and twenty-three industries revealed that the percentage of CEOs reporting that sustainability would be “important” or “very important” to the future success of their business held steady at 93% between 2010 and 2013.84

The 2014 EU study mentioned earlier found that CSR is seen as a “must have” for companies, “not only relevant for large companies, but for SMEs as well” and that “For many companies CSR is regarded as part of their license to operate—something they must do instead of something they do to create competitive advantage.”85

In a more recent, 2018 study for French business school HEC, 400 top managers of French companies explained how they view CSR: 63% of respondents perceive CSR as a source of economic opportunities and competitive advantage.86

These figures demonstrate that while many CEOs believe that CSR is important to business success, others have doubts regarding the potential benefits. The perception by CEOs is often influenced by the pressure to deliver quarterly results. This short-termism certainly puts a damper on developing CSR opportunities. Understanding that Unilever’s sustainability plan would take years “to show concrete results, and that some of its targets could run counter to growth,” its CEO Paul Polman “scrapped quarterly earnings guidance for investors.”87 Mr. Polman believes “Environmental risks and poverty are fundamental problems for almost every part of business operations ... More customers will begin to shun companies that fail to grasp that, … while businesses that practice gender equality and environmental preservation will inevitably become more profitable.”88

This belief is supported by a study showing that “meeting consumer expectations is now among the top five reasons” for addressing sustainability and that “the share [of companies] citing the attraction, motivation, or retention of employees [as one of the top five reasons for addressing sustainability] also grew since 2014.”89 Moreover, “nearly six in ten respondents [of the study] say that their organizations are more engaged with sustainability than they were 2 years ago – and just 9 percent that engagement has declined.”90

 

[C]    Industry Associations

Industry associations have also called on their member corporations to engage with CSR. On a national level, this is the case of associations such as the Medef (France’s largest employer federation).91 The British FSB (Federation of Small Businesses) campaigns for CSR, for example, through initiatives to widen women’s access to starting and owning businesses (such as providing affordable training and recommending the government to align maternity allowance with statutory maternity pay).92 On a sector level, this is the case of a number of global associations, such as IPIECA (oil and gas),93 the Forest Stewardship Council, the International Cocoa Initiative, Kimberley Process (conflict diamonds), and the International Council on Mining and Minerals. A strategic cooperation agreement was also reached between the German and Dutch textiles initiatives to foster sustainable textiles.94

Public-private initiatives also give a framework for CSR engagement, most notably the UN Global Compact, the world’s largest corporate sustainability initiative.95 The International Labour Organization, in partnership with national and European business associations, issued a CSR guide in 2015 for small and medium-sized enterprises (SMEs) and presented a business case based on the expectations of their business partners that SMEs respect human rights in accordance with the UN Guiding Principles on Business and Human Rights (UNGP).96

 

[D]    Consumer Perception

With respect to consumers, a 2017 study found that more than 60% of Americans hope that business will drive social and environmental change in the absence of government regulation.97 It also found that a large majority of consumers surveyed (87%) said “they would purchase a product because a company supported an issue they care about.”98

The 2018 annual trust barometer produced by public-relations company Edelman, showed that “Ideology dominates the cultural conversation. Around the globe, consumers are putting their personal convictions front and center. From the grocery aisle to the car dealership, they’re buying on belief… .”99 The same report concluded that business must lead (64% of respondents “say that CEOs should take the lead on change rather than waiting for government to impose it”100) and must show commitment to a long term strategy (56% believe that “Companies who only think about themselves and their profits are bound to fail”101).

 

[E]    Employee Perception

Regarding employees’ perception, a top manager for Symantec affirms that the “next generation of employees is seeking out employers that are focused on the triple bottom line: people, planet and revenue.”102

Similarly, a Harvard Business Review article found that “morale was 55% better in companies with strong sustainability programs, compared to those with poor ones, and employee loyalty was 38% better. Better morale and motivation translate into reduced absenteeism and improved productivity.”103 CSR engagement “positively impacts turnover and recruitment. Studies show that firms with greater corporate responsibility performance can reduce average [employee] turnover over time by 25-50%. It can also reduce annual quit rates by 3-3.5%, saving replacement costs of up to 90%-200% of an employee’s annual salary for each retained position.”104

However, as the authors of an article aptly titled “Stop Talking about How CSR Helps Your Bottom Line” point out, “firms should not pursue CSR simply for benefits like greater productivity.”105 Employees of companies who are “using CSR initiatives instrumentally — trying to engage in prosocial activities only to benefit from it” will “react negatively and put in less effort.”106 It seems then, that the employees are pressing for CSR, not because “doing good is good for business,” but, simply, because doing good is good.

The perceived business case for CSR is driven most powerfully by the financial sector and increasingly by consumers and employees. These stakeholders are also behind the increasing regulatory activity and litigation in the CSR field.

 

§2.05    THE LEGAL BUSINESS CASE

In recent years, after decades of little regulatory interest in CSR, both soft and hard law norms are taking hold worldwide. This is only the beginning of a trend.

The following sections discuss some examples of relevant hard (§2.05[A]) and soft (§2.05[B]) law, of litigation (§2.05[C]), as well as of anticipated regulation (§2.05[D]).

 

[A]    Hard Law

For the time being, the largest group of CSR regulations relates to reporting requirements.107 By making companies accountable for the impact of their activities on people and the planet, these reporting requirements lead companies to a paradigm shift—from their traditional “impact on the company” view to the concept of “impact on others.”108

[1]    General CSR Reporting Obligations109

The EU has passed several CSR-targeted directives including the Directive on nonfinancial reporting110 (inspired by the French law Grenelle II) which came into effect in 2017. Certain large undertakings and groups in Europe must now publish nonfinancial information in the following areas: environmental protection, social responsibility and treatment of employees, respect for human rights, anti-corruption, and diversity on company boards.

General reporting legislation includes the 2010 French law Grenelle II.111 This comprehensive law required certain companies to report on around forty nonfinancial criteria in four areas: environmental, social matters, human rights, and fight against corruption. These requirements have been absorbed into the French transposition law of the EU Directive on nonfinancial reporting.

In the UK, the Companies Act 2006 was amended in 2013 to require certain companies to report on environmental matters as well as social, community and human rights issues, insofar as this information is necessary for an understanding of the development, performance or position of the company’s business.112

CSR reporting requirements have existed around the world for several years now, such as in China (since 2008),113 Denmark (since 2009),114 Sweden (since 2009),115 South Africa (since 2010),116 Spain (since 2011),117 and India (since 2013).118 In May 2016, KPMG identified 400 regulations—mandatory and voluntary—across sixty-four countries.119

 

[2]    Specific Reporting Requirements

Specific reporting regulations concern, for example, the supply chain of conflict minerals120—requiring company disclosures about the origin of conflict minerals, and/or due diligence to be undertaken in relation to conflict minerals throughout supply chains (US Dodd-Frank Act section 1502, EU Conflict Minerals Regulation effective in 2021, etc.).

A number of laws also require extractive industry companies to list material payments to governments (Dodd-Frank Act section 1504 and SEC Rule 13(q),121 EU Accounting and Transparency Directives, Canada’s Extractive Sector Transparency Measures Act, etc.).

CEO compensation is increasingly a topic of regulation with, for example, section 953(b) of the Dodd-Frank Act requiring companies to disclose the ratio of its CEO’s annual compensation to the median compensation of its employees. In many European countries, CEO annual compensation must be published.122

 

[3]    Modern Slavery and Child Labor

Some “nonfinancial”123 reporting laws target specific areas. An early example is the California Transparency in Supply Chains Act (2012), which requires companies of a certain size to disclose efforts, if any, to eradicate slavery and human trafficking in supply chains.

Similarly, the 2015 UK Modern Slavery Act requires a board-approved annual statement of the steps (if any) taken by reporting organizations to ensure that slavery and human trafficking are not taking place in their business, as well as in their supply chain.

In December 2018, Australia adopted the Modern Slavery Act 2018 establishing reporting requirements for large businesses on their modern slavery risks and actions taken to address them.124 The Act specifically refers to the due diligence provisions of the UNGP. The annual company statements will be put on a government-run database. New South Wales enacted a similar modern slavery law in 2018 but which provides for monetary penalties in case of noncompliance, as well as creates the position of an independent anti-slavery commissioner to monitor implementation of the law and to promote action.125

In 2019, the Netherlands adopted a bill on child labor, requiring any company supplying goods or services to Dutch end-users to issue a declaration to a regulatory body (yet to be determined), that it conducted due diligence in its supply chain to prevent child labor from being used in the production of such goods or services. If the company suspects that child labor occurred in the production of its goods or services, it must implement an action plan. Further requirements of these obligations will be set out in a General Administrative Order to be issued by the government.126

Other countries, for example, Switzerland, Germany and Canada are also considering legislation on modern slavery.127

 

[4]    Other Hard Law Obligations and Liabilities (Civil, Criminal and Other)

The 2011 EU Directive on human trafficking (2011/36/EU) establishes a comprehensive framework for combatting human trafficking. It establishes criminal liability with respect to human trafficking, including provisions for the criminalization and prosecution of human trafficking, slavery and forced labor. Companies procuring goods from countries within conflict zones should bear this in mind—they may be liable under the concept of complicity or aiding and abetting.

Similarly, this concept of complicity may apply in cases where victims allege violation of regulations establishing liability (civil or criminal) for human rights abuses. These could include national legislation transposing the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.128

The particularity of these and similar laws is that they may establish extraterritorial jurisdiction for the prosecution of a foreigner having tortured foreigners in a foreign country, so-called foreign cubed cases.129

Recent notable cases involving extraterritoriality include:

        – The indictment of Lafarge (now part of LafargeHolcim) on charges of complicity in crimes against humanity, financing of a terrorist enterprise, and endangerment of people’s lives.130

        – The complaints against BNP Paribas for alleged complicity in the 1994 Rwandan genocide, and in the 2002 genocide in Sudan.131

        – The Kiobel v. Shell litigation, part of which are still ongoing. Notably, the US Supreme Court ruled in 2013 that the Alien Tort Claims Act presumptively does not apply extraterritorially.132

Other hard law measures may include bans on the importation of goods. In the US for example, the 2013 US Trafficking Victims Protection Reauthorization Act was again reauthorized in 2018.133 The Act aims at raising public awareness on human trafficking issues linked to the production of certain goods. The US Department of Labor publishes a list of goods produced by children or forced labor. The 2018 list comprised 148 goods from seventy-six countries. In addition, US Customs authorities may ban imports of merchandise produced at least in part by forced or indentured labor based on the Tariff Act of 1930.134 Other bans may be based on the US Customs and Facilitations and Trade Enforcement Act.135

India’s Companies Act 2013, introduced new provisions mandating corporate social responsibility spending for certain large companies operating in India. The Act provided for civil and criminal sanctions in case of noncompliance. Recently, however, the Indian government backtracked by deciding it would not issue follow-up rules required to implement the provisions that make violations punishable by imprisonment.136

 

[5]    France’s Duty of Vigilance Law

In 2017, France enacted the so-called Duty of Vigilance Law137 under which certain companies138 must establish and effectively implement a vigilance plan containing reasonable measures139 for identifying the risks to, and preventing serious impacts on, human rights, health and safety and the environment that result from the company’s own activities, those of its subsidiaries or of any subcontractors or suppliers with which it has an established commercial relationship, where these activities are connected to the relationship.140 The plan and its implementation report must be published annually together with the company’s annual report.

This appears to be the first hard law mandating the operationalization of a comprehensive human rights due diligence process in business.

The law provides that a company can be put on notice to establish, publish and effectively implement their vigilance plan.141

The company then has three months to comply, after which the claimant can ask a court to order the company to comply. This action can be brought by anyone with standing to sue, which can include victims, but also civil society, unions, etc., and claimants do not need to show damage. The judge can impose a penalty for each day of noncompliance.

In 2019, NGOs applied for summary judgment against Total arguing that its vigilance plan does not comply with the law in so far as it does not take enough measures to remediate the impacts on the local population of a pipeline and extraction project in Uganda. The civil court recently decided that it had no jurisdiction and transferred the matter to the commercial court.142

Moreover, civil liability actions can be brought under the general rules of tort law. Victims will be required to show damage, breach of one of the company’s obligations under the law, and a causal link between the breach and the damage.143

The fifth measure of the vigilance plan requires that companies monitor the measures put in place and evaluate their efficiency. This measure, together with the requirement to produce an annual implementation report of the vigilance plan (along with the vigilance plan), are legislative tools to ensure that the vigilance plan is implemented and improved on from year to year.

The first vigilance plans were published in 2018 and 2019 for the preceding financial year.144 They varied in length and depth, usually in accordance with the company’s maturity level on CSR issues. It has also been noted that the first two measures (risk mapping and regular evaluation) have generally been dealt with in much more depth than the last two measures (alert/whistleblower mechanisms and monitoring of implementation and efficiency of the measures). In 2019 the first implementation reports of the vigilance plans were published. Only a minority of companies reported with any specificity on the methodologies, progress made, and lessons learned from one year to the next.

In general, looking at the first two generations of vigilance plans, civil society mainly complained about the lack of transparency and rigor, as well as the lack of certain risks being taken into account.145

 

[6]    Corporate Law, ESG and Shareholder Pressure

MSCI produced a report on “ESG Trends to watch in 2019” in which it maps the “history of ESG regulations” for issuers and investors in the world since 1838, noting a dramatic increase in the number of regulations starting in 2015.146

According to observers, 2017 saw a record number of ESG shareholder proposals in the US focused on companies’ CSR performance, a number of which received majority support.147 An example, as discussed above, is BlackRock’s support of a shareholder proposal to enhance Exxon’s disclosures on climate change issues. Fighting a shareholder proposal to establish a human rights committee, Apple asked the SEC to allow rejection of this proposal, which the SEC denied.148 Disney bowed to shareholder pushback twice regarding the compensation package of its CEO, even though the shareholder’s vote was nonbinding.149 Companies will most likely face more of these types of CSR issues150 as the trend toward increased focus of investors on ESG topics continues.151

In 2019 the French Parliament adopted the law known as “PACTE,” one provision of which modifying Article 1833 of the French Civil Code recognizes the existence of a “company’s interest” (“intérêt social”) as separate from that of its shareholders, a concept adopted by French judges for years. This provision also confirms a fiduciary duty of the management and the board towards other stakeholders: “La société est gérée dans son intérêt social et en prenant en considération les enjeux sociaux et environnementaux de son activité.”152 This can be translated as: “The company is managed in the company’s interest and taking into account the social and environmental stakes of its activity.”

 

[7]    Gender Equality

Some countries have introduced gender equality regulations, such as Norway, which made it mandatory for listed companies to have at least 40% of their director seats held by women. Other European countries (e.g., Italy, France, Belgium and Germany) have followed suit with laws setting similar quotas. Sanctions include fines, dissolution, or bans on paying existing directors. More recently, Iceland enacted the 2018 Equal Pay Act requiring private and public companies to prove that pay is equal regardless of gender or ethnicity. Companies and institutions with twenty-five employees or more now have to obtain government certification for their equal-pay policies. Employers found to be in violation will be fined.

Several disclosure regulations target the gender pay gap. For example, UK companies with 250 or more employees must publish information on the gender pay gap, in accordance with the Equality Act 2010.

As we will see below, even when no hard laws are violated, noncompliance with soft law may also trigger material hard consequences.

 

[B]    Soft Law and Hard Consequences

Soft law may promote voluntary engagements, but the disregard of certain soft law can have very real economic as well as, increasingly, legal consequences.

[1]    Divestment and Boycott

One of the potential financial consequences of ignoring CSR engagement is divestment, as shown by the following examples:

 

        – New York City’s USD 190 billion pension fund announced in January 2018 its goal to divest funds from fossil fuel companies within five years.153

        – In 2018, Norway’s government pension fund (the largest sovereign wealth fund in the world), blacklisted four shipping carriers citing “severe pollution, deadly working conditions and the use of child labor during the dismantling of vessels.”154 The fund has also pulled its investments from companies that mine coal and tar sands and recently proposed dropping its investments in certain oil and gas stocks.155 Its Council on Ethics oversees divestments, including in tobacco companies, nuclear arms companies, and coal companies.

        – In October 2017, BNP Paribas Group announced it would no longer do business with companies linked to oil and gas from shale or tar sands, nor finance any oil or gas exploration or production projects in the Arctic region.156 This divestment came against the backdrop of the “Dakota Access Pipeline” project, which faced months-long protests by indigenous nations and civil society organizations.157 Certain other banks and stakeholders also withdrew their investment in the project.158 And in a “ricochet divestment,” two cities divested USD 3 billion from Wells Fargo over the bank’s involvement in the Dakota Access Pipeline project.159

        – At the end of 2016, the International Finance Corporation (IFC) divested from a Canadian mining company out of environmental concerns following an Ombudsperson’s report that the IFC’s financial support was in breach of its own internal policies on environmental and social impact, especially its requirement of an environmental and social impact assessment.160

        – More than USD 12 billion in investments have been withdrawn from the tobacco industry in the period from 2013 to 2017 and several funds exclude tobacco firms from their portfolio.161

        – The Parkland school mass shooting in Florida in February 2018 triggered a reaction by several consumer companies to sever commercial ties with the National Rifle Association.162

Similarly, Swiss Re believes investments in companies on ESG indices create less volatile and better risk-adjusted returns. For this reason, it announced in July 2017 that it is going to shift, little by little, its entire USD 130 billion portfolio to ESG indices.163

Recently, the UN Global Compact took the decision to exclude tobacco companies from its membership, as well as companies deriving revenue from controversial weapons (e.g., antipersonnel landmines).164

 

[2]    Access to Finance

Companies seeking financing of investment projects through the World Bank or the IFC must produce environmental and social impact studies, especially regarding human rights.165

Similarly, the Equator Principles,166 adopted by most major banks, altogether representing 70% of the world’s project finance value, require a company seeking financing for an investment project to comply with a large list of CSR requirements, for example an environmental impact study, an impact study on the livelihood of neighbors of the proposed project, etc. If a company cannot show compliance with these CSR requirements, it will not obtain financing.

The Principles for Responsible Investment (UN PRI), an initiative developed by investors for investors in partnership with UNEP Finance Initiative and UN Global Compact, is a set of six voluntary principles aiming for the incorporation of ESG issues into investment practices.167

 

[3]    Private Norms

Financial institutions are not alone in exerting pressure on companies. Companies tend to impose their own CSR requirements on others, particularly their suppliers. The most common tool is a contractual clause requiring suppliers to respect the buyer’s values, policies or codes of conduct on matters such as environmental and social norms.168 Violation of these rules may lead to termination of the agreement. This was the case, when, pushed by an NGO over alleged environmental harms, killings and threats, Cargill suspended its contract with a palm oil supplier for failing to meet the requirements of Cargill’s sustainable palm oil policy.169 Wilmar International and Nestlé followed suit shortly thereafter, cutting ties with the same supplier.170

In the context of the 2015 Paris Climate Agreement, investors around the world made a number of commitments which were implemented among others in the Climate Action 100+ initiative.171 In it, a coalition of more than 370 global investors with more than USD 35 trillion in assets under management agreed to engage companies on curbing their emissions and strengthening their climate-related financial disclosures. In 2017, they announced a focus list of the first 100 companies to be targeted and, in 2019, they presented a “Progress Report” analyzing the action plans of 161 companies and providing a set of indicators to achieve the climate goals.172

A disregard of soft law standards and voluntary engagements may also be invoked in efforts to impose liability in the context of litigation.

 

[C]    Litigation

Over the past several years, courts around the world have seen a significant increase in CSR-related cases. The following are just some examples of litigation in this field. The increase in such litigation in a variety of jurisdictions contributes to the business case for CSR.

[1]    Violation of Voluntary Engagements

In some court cases, claimants allege violations of commitments made by companies in their codes of conduct and other policies to apply certain principles and guidelines, like the Universal Declaration of Human Rights, and the UN Global Compact. To date, attempts to rely on such voluntary commitments by companies have not been successful in the courts, which generally have held that these types of voluntary commitments do not generate liability which third parties can invoke.173

This may soon change. For example, in the District Court of Massachusetts, class action complaints against Hershey, Mars and Nestlé proceeded on counts of unjust enrichment and violation of consumer protection statutes for failing to disclose the chocolate sourced in their products came from farms using child labor. To substantiate their claims, plaintiffs focused on various public statements as well as on the company’s policies, including a human rights policy, a supplier code of conduct and a CSR report. Though the cases were dismissed at first instance, it may not be long until a court holds that CSR-related voluntary commitments made to the public do engage the company’s liability.174

In France, too, such arguments could arise in the context of the Duty of Vigilance Law: should a French company refer to soft law guidelines in their vigilance plan or implementation report, and fail to act accordingly, a judge may decide that the soft law guidelines reflect the relevant standard by which to assess the company’s behavior and that, by failing to meet it, the company did not adequately implement the standards to which it committed. If harm occurs, this could lead to a negligence ruling.

Litigation may also arise out of the argument that certain soft law guidelines to which companies have publicly adhered represent industry standards, the violation of which may amount to negligence.

In addition, in the US, as well as in other countries such as Germany, it is conceivable that shareholders could sue the board of directors for breach of fiduciary duty, where the share value falls as a result of harm attributable to the company’s failure to adhere to voluntary standards that the company publicly committed to, and which the board failed to ensure the company complied with.175

 

[2]    Financial Consequences of CSR Misconduct

The general cost of CSR misconduct was analyzed in a 2015 study of more than 2,500 listed companies around the world.176 The study found that one out of five companies has been subject to CSR-related legal sanctions worth EUR 95.5 billion in the period between 2012 and 2013.177 Whereas 55% of the sanctions were issued for violations of business behavior (corruption, antitrust etc.), 13% of the sanctions were related to environmental protection claims and 7% related to the respect of human rights.178

[3]    Environment and Climate Change

The consequences from environmental matters are, so far, among the costliest for companies. Beyond the loss of life, the cost of BP’s Deepwater Horizon 2010 oil spill is difficult to estimate. By January 2018, the bill for settlements of damages claims had reached around USD 65 billion.179 The share price of BP dropped by 50% within three months after the catastrophe. An investor having bought BP shares in April 2010 (before the spill) and selling them in March 2018 lost around 25%. Regarding the cost of capital, the ten year credit spread of BP increased eight-fold and even affected the other oil majors by ricochet, albeit less severely. A company’s misconduct can thus financially harm an entire industry. Moreover, the authors of the 2015 Oxford/Arabesque study argue that “astute ESG investors would have avoided investing in BP at the time of the oil spill,”180 citing that, years before the spill, MSCI excluded BP from their sustainable equity indices after the Texas City explosion and a perceived lack of action from BP on health and safety issues.

Similarly, the “diesel emissions scandal” decreased Volkswagen’s share value and, as of 2018, it had also cost the company approximately USD 30 billion. Two of its former high-ranking employees have been sentenced to several years in prison.181 Criminal investigations against several top executives are pending in the US and in Germany, including an indictment of Volkswagen’s former CEO. In September 2018, investors filed a lawsuit in Germany against Volkswagen, seeking a USD 10 billion indemnity to compensate 37% drop in its share price. Around 450,000 Volkswagen customers launched the first mass lawsuit in Germany in September 2019.182 Some commentators anticipate that Volkswagen will have to pay another USD 10 billion in fines and additional litigation,183 including in relation to the EU Commission’s antitrust investigation launched in 2017.184 Nevertheless, after a loss in 2015 mainly due to the diesel scandal related contingency provision, Volkswagen’s net profit increased to EUR 5 billion in 2016 and to EUR 11 billion in 2017. In 2018, Volkswagen produced and sold more cars than ever before and reported an EUR 12 billion net profit.

A Dutch civil case against the government seems to be paving the way for similar litigation in other countries. The Dutch foundation Urgenda sued the Dutch government on the basis of tort law asserting that the government violated its basic duty of care by failing to take adequate measures to achieve the targets set by the Paris Climate Agreement.185 The Dutch Court of Appeal upheld the 2015 Hague District Court’s decision finding that the State had a duty of care under Articles 2 and 8 of the European Convention on Human Rights.186 The Court further found that the State was failing to fulfill its duty of care to its citizens by not taking action to reduce emissions by at least 25% by end-2020.187

Lawsuits were filed in the US against certain companies (e.g., Exxon) alleging the deception of consumers and/or investors about climate change risk and its impacts.188

In France, a lawsuit has been filed in January 2020 by NGOs against Total on the basis of the French Duty of Vigilance Law (see also above §2.05[A.5.]) claiming that Total’s vigilance plan is insufficient to tackle the climate risk.189

 

[D]    Perspectives of Regulatory Evolution

A number of observers predict that CSR’s regulatory framework and related litigation will continue to expand.190 Some examples of possible developments include the following:

 

        – In 2014 the UN Human Rights Council initiated negotiations for a binding business and human rights treaty. The UN Intergovernmental Working Group on transnational corporations and other business enterprises with respect to human rights held its 4th session in October 2018 to discuss the so-called “zero draft” treaty and the “zero draft” optional protocol, both published in July 2018.191 In October 2019, the working group continued discussions on the Revised draft at its 5th session.192

        – The German National Action Plan for Business and Human Rights, adopted in December 2016, expects enterprises to voluntarily implement human rights due diligence procedures according to the UNGP standards. The German government explains that the implementation will be reviewed annually, and that, if, by 2020, the target of at least 50% of companies with more than 500 employees incorporating the human rights due diligence is missed, the Government may take further legislative action.193 Media reports recently indicated that the German Federal Ministry for Economic Cooperation and Development (BMZ) drafted a law introducing mandatory human rights due diligence obligations regarding a company’s own operations as well as its supply chain. At this stage, it seems this draft law is only an internal working paper.194

        – Legislation requiring Swiss companies and their subsidiaries abroad to perform human rights due diligence is currently being reviewed in Switzerland. The “Responsible Business Initiative” aims to mandate companies “to incorporate respect for human rights and the environment in all their business activities,” including their supply chain.195 The National Council’s counter-proposal accepts the principle of mandatory human rights due diligence obligations, but limiting them to large companies, as well as limiting potential damage claims to certain types of damages. The Council of States opposed this proposal. The proposed law is still going through the Swiss legislative process.196

        – In January 2018, Canada created an office of “Canadian Ombudsperson for responsible business” mandated to investigate allegations of human rights abuses linked to Canadian corporate activity abroad.197

These examples of regulatory frameworks, their requirements and the possibilities for enforcement or legal action based on noncompliance constitute a legal business case for companies to adopt CSR strategies and for lawyers to advise their clients in doing so. The compliance with CSR regulation—hard and soft—has to be a core responsibility of in-house legal departments.198

 

§2.06    CONCLUSION

The business case for CSR is increasingly compelling. Elements of that business case are:

 

        – largely positive macro and micro-economic studies;

        – a majority of market actors (companies, public authorities, investors and civil society alike) recognizing the necessity to engage in CSR;

        – an expanding regulatory framework and ever-increasing litigation.

Maybe somewhat surprisingly, the decisive impetus for CSR currently comes from the financial sector, through investment and financing pressures. The investor community increasingly holds corporations accountable for sustainable long-term development based on CSR engagement, because responsible business conduct generally yields at least small but steady improvements to the overall health and long-term sustainability of business. In contrast, CSR misconduct leads to, at least, increased scrutiny, and often loss of company value.

Litigation in CSR-related fields such as human rights in business, on new as well as traditional grounds is steadily increasing. This comes in the context of a sharp increase of legislative action around the world, as states are being held accountable to protect their citizens by enacting laws. So far, these laws mainly target companies’ responsibility to identify potential negative impacts linked to their activities (including their supply chain), and to mitigate these risks and remediate where necessary.

CSR has become mainstream. The business case for CSR is particularly noticeable where companies make CSR an integral part of their business model.

However, maybe the very question of a business case for CSR misses the point. The question is not, anymore, why to engage in CSR, but how. As we saw in this chapter, to reap the benefits of CSR activities, companies must integrate CSR into their strategy and business model.

Maybe then, in the future, there will be no discussion on the business case for CSR, but rather, a focus on the next chapter—that of how best to engage in CSR practices.
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CHAPTER 3    Business Ethics

Rosamund Thomas

This chapter introduces ‘Business Ethics’ and explains what the subject comprises – namely, values; the corporate ‘Code of Ethics’; and ‘corporate governance’. Second, moral values are examined in more detail – concentrating on ‘trust’ and ‘integrity’. Next, the corporate ‘Code of Ethics’ (sometimes called ‘Code of Conduct’) is analysed in terms of its possible strengths and weaknesses. Then, this chapter argues that ‘corporate governance’ most definitely should be treated as a part of ‘Business Ethics’, and not hived off as a separate factual set of roles and responsibilities for Directors. In the Conclusion, the author calls for a renewed commitment to ‘Business Ethics’ in theory and practice deemed vital to avoid corporate scandals. To achieve this commitment, she proposes numerous processes and methods to uphold ethics in businesses.

§3.01    INTRODUCTION TO BUSINESS ETHICS

‘Business Ethics’ ranges from applications by corporations to list on the FTSE4Good indexes, to standards of conduct enshrined in a wide variety of corporate ‘Codes of Ethics’. In some ways ‘Business Ethics’, like Corporate Social Responsibility (CSR), is heralded as all-embracing within the business corporation, and at other times, is elusive raising uncertainty as to what it is all about.

For clarity, ‘Business Ethics’ can be seen as the renewal of earlier business aspirations and practices, which guide the conduct and ethos of the business corporation. From Aristotle in the era of classical philosophy to attempts in the first half of the twentieth century made by Quaker and other business companies, including Rowntree and Cadbury in Britain,1 ‘ethics’ in both business and politics have been put forward as the moral ‘motor’ by which to drive enterprise or government.

However, does ‘Business Ethics’ concern just morality or does it extend to wider social and environmental responsibility and corporate governance?2 Indeed, there are many definitions of ‘Business Ethics’. This variety and looseness of terminology, methodology and ‘best practices’ can cause confusion.

Therefore, it is helpful in this twenty-first century to reconstruct ‘Business Ethics’ in an understandable manner. ‘Business Ethics’ comprises:

        (1) the values underlying the business corporation, such as ‘integrity’, ‘honesty’, ‘trust’ ‘fairness’ and others;

        (2) the corporate ‘Code of Ethics’ which goes beyond separate values to become a set of principles that makes a clear statement of what the business corporation is willing to do or not to do, like forbidding staff to take bribes or other financial incentives; and

        (3) corporate governance: Corporate governance is the framework for the policies and procedures which govern the Board of Directors in a business corporation, including non-executive Directors and others who advise the Board. Corporate governance is a key part of ‘Business Ethics’ since the morality of the Board and its individual Directors does, or should, underlie these policies and procedures. For example, the remuneration of Directors should reflect the values of ‘fairness’ and ‘honesty’.

Where, then, does the current trend for ‘Corporate Social Responsibility’ (CSR) fit? Historically, say during the first half of the twentieth century, British writers on ‘Business Ethics’, and practitioners, regarded the responsibility of a business company to its local, and the world community, as a key function of ‘Business Ethics’. For example, B.S. Rowntree, Oliver Sheldon and Lyndall Urwick, at the Rowntree company, York, and Edward Cadbury, who pioneered the model factory in Birmingham, all subscribed to this idealistic view, but also put their ideas into practice.3 What, today, we might call ‘best practice’ and more!

Despite this, ‘Business Ethics’ as a movement faltered to a large extent in Britain, the US, and other countries after the Second World War and became either intrinsic and less overtly stated as a philosophy, Code of Ethics, or set of practices, or became subservient to quantitative methods, including ‘cost-benefit analysis’ which emerged during the 1950s and onwards.

Business Ethics, and Ethics in government, began to resurface following scandals like Watergate in the US, and others. By the late 1970 and early 1980s the emphasis focussed again on morality, but with the social commitments of business corporations being a lesser part. Trust, integrity and ethical dilemmas were thought to be subjects which could be taught to business and government leaders, with new courses developing, particularly in the US post-Watergate, for young students and for practitioners in the professional schools of business, public policy and so on.

Of course, some business corporations had continued throughout the twentieth century to set and uphold ‘Business Ethics’, while others disregarded them. After the Second World War, in the main, it was not the substance of books or courses on business management until the 1980s and 1990s.

It was nearly a decade later when the modern movement of ‘CSR’, particularly in Europe, became fashionable – pushed forward by the European Commission4 and the European Parliament, as well as Scandinavia, Britain and other countries. In reverse to ‘Business Ethics’, CSR focuses more on the social, environmental and sustainability issues than on ‘morality’ – although both the ‘Business Ethics’ and the ‘CSR’ movements have converged to an extent – with ever-increasing responsibilities being added to both, such as anti-corruption practices, human rights and even the responsibility of Directors for ‘corporate manslaughter’.

Today, given the complexity and rapid development of globalization, the interrelationships between developing and the developed nations, the growth of scientific and technological advances which create new ethical dilemmas, such as genetically modified foods, both ‘Business Ethics’ emphasizing the moral values and ‘CSR’ focussing on social and environmental performance are of prime importance.

 

§3.02    MORAL VALUES

Since this chapter is on ‘Business Ethics’ more than ‘CSR’, let us look more closely at values. There are several types of values, including economic values (such as ‘equity’); political values (such as ‘democracy’); social values (including ‘equal opportunity’); and moral values. ‘Business Ethics’ is concerned particularly with moral values, but the other values come into play as necessary.

Most countries have seen the damage which can be caused to their business and government institutions by the breakdown of moral values, particularly ‘trust’ and ‘integrity’, but also ‘truthfulness’, ‘openness’ and others. Elsewhere I have defined ‘trust’ and ‘integrity’5 and I cite them below.

 

[A]    ‘Trust’

Trust involves reciprocity: a relationship between two parties – the one who places their trust in another who holds it. The concept of trust is based on a confident belief in, or reliance on, the ability, or character, of the other person. A betrayal of trust damages the relationship which cannot easily, or should not necessarily, be restored, so loss or punishment ensues.

Not only trust is a moral concept but also it may be a legal one as, for example, breach of a confidentiality clause. Honesty, by contrast, is a moral concept, principle or value, which can exist with only one party – the person who sets out to be honest can achieve this status without having to depend on anyone else.

 

[B]    Integrity’

Integrity means uncompromising adherence to a code of moral values. A person may acquire his/her set of values from diverse sources: the family; the school; the Church; clubs and societies; the country of origin and/or the host country.

These values underpinning integrity belong to the individual and are internalized (i.e., personal integrity which is a part of his/her sound character, conscience).

When integrity relates to an organization – whether private or public – the values are those of the collective body (i.e., institutional integrity). Institutional integrity is based on customs, rules, codes of conduct and other workplace policies and practices external to the individual, which he/she is expected to adopt.

Ideally, personal and institutional integrity should coincide, where relevant. If there is a significant conflict between the personal and institutional values, the employee may consider resigning from his/her place of work. Similarly, staff recruitment and promotion within a business company should be devised to take account of an applicant’s character and attitude towards the corporate objectives and Code of Conduct. Equinor (formerly named ‘Statoil’), the Norwegian-based energy company with operations in over thirty countries, has a comprehensive Code of Conduct which applies to Equinor’s board members, employees and hired contractors, plus a mandatory e-training programme for all Equinor personnel and another e-training programme for its contractors.6

Formal ‘whistle-blowing’ mechanisms within a business corporation through which an employee can first raise his or her concern in the case of a ‘crisis of conscience’ or divergence between personal and institutional values is another method of seeking to reconcile values.

 

§3.03    THE CORPORATE Code of Ethics’

There are strengths and weaknesses of a corporate ‘Code of Ethics’. The strengths of such a Code are:

 

        (i) the ‘Code of Ethics’ brings together a business corporation’s thinking and practices on values, ethics and business principles;

        (ii) the ‘Code of Ethics’ is a reminder to Directors and employees alike of their commitment to values and standards;

        (iii) the ‘Code of Ethics’ shows other stakeholders what the business corporation stands for.

Some of the weaknesses of a ‘Code of Ethics’ are:

        – the proliferation of ‘Codes of Ethics’, most of them varying. Professor Michael Hopkins in 2002 published an article ‘CSR and Global Business Principles: What a Mess!’ in which he reviewed hundreds of Codes of Conduct and principles from around the world. He argues that ‘there is a serious need of rationalization if companies are not to become even more confused about what is expected of them…’. Similarly, he cites an Organisation for Economic Co-operation and Development (OECD) report which identified 182 codes of practice and an International Labour Office (ILO)report which refers to several hundred;7

        – the corporate ‘Code of Ethics’ may be used mainly as a public relations tool, rather than a genuine commitment to ethics, standards and morality;

        – the ‘Code of Ethics’ may be seen by Directors and Managers as having fulfilled their ethical duty, without them practising the spirit and wording of it; and

        – the corporate ‘Code of Ethics’ may become a stultifying document, lacking innovation in ethical policies and practices.

To overcome the problem of the proliferation of different ‘Codes of Ethics’, the OECD Guidelines for Multinational Enterprises, revised edition (OECD Guidelines),8 is hailed by the European Commission, FTSE4Good and many others, as being an essential set of business principles to form the foundation of any business organization’s ‘Code of Ethics’ or ‘CSR’ policy. For example, a business corporation’s own particular ethical, or moral, values can be added to precede the OECD Guidelines but, if most organizations adopt the OECD Guidelines, a more standard pattern of ‘Codes of Ethics’ and business principles will result.

The OECD Guidelines, moreover, support the Resolution on EU Standards for European Enterprises Operating in Developing Countries: Towards a European Code of Conduct9 and vice versa. Furthermore, the OECD Guidelines include corporate governance and respect for human rights and thereby form a coordinating bridge between ‘Business Ethics’ and human and labour rights (e.g., the UN Global Compact and the ILO Declaration of Fundamental Principles and Rights at Work).

 

§3.04    CORPORATE GOVERNANCE

Corporate governance is, or should be, part of ‘Business Ethics’, even though it is phrased in factual terms relating to the roles and responsibilities of the Board of Directors in a business corporation.

Matters of remuneration, especially in companies highlighted by the press as having ‘fat cats’ on their Board, involve moral issues, such as ‘greed’ and ‘self-interest’. Companies demonstrating a greater sharing of profits throughout the organization are more likely to be exhibiting the values of ‘fairness’ and higher ethical standards. However, because of specific corporate governance requirements for publicly listed companies, this topic sometimes becomes divorced from mainstream ‘Business Ethics’.

 

§3.05    CONCLUSIONS

Since the Enron scandal in the US, and the global financial crisis of 2007–2011, once again there has been a resurgence of emphasis on the need for ‘Business Ethics’. A renewed commitment to ‘Business Ethics’ in theory and practice is vital. Greed, especially among senior bankers, and excessive bonuses have led to a lack of integrity, resulting in mistrust and unfairness in societies.

Leadership on ‘Business Ethics’ from the top in a corporation and example setting are key methods of upholding good standards of conduct and morality in any country and should never be forgotten or overlooked. Directors and Senior Managers, take note!

Compliance, regulation and other enforcement procedures are not necessarily the most suitable process to uphold ethics in business. Besides leadership, and example in practice from the top down in a business corporation, other effective ways of developing an ethical corporation, based on motivation and understanding, are:

        – regular assessment and, if necessary, modification and development of the ethical policy in a business corporation;

        – feedback within the business corporation from staff and other stakeholders on the business corporation’s ethics and practices. Shell International, for example, uses a website for this purpose;

        – establishing a system within the business corporation for keeping abreast with national/European/international developments in ‘Business Ethics’ and ‘CSR’;

        – setting up a ‘Business Ethics’ and ‘CSR’ Unit (which may be one and the same) to coordinate and implement the business corporation’s ethics policy and practices, including reporting to the Board of Directors;

        – setting ethical targets10 to achieve the business corporation’s policy;

        – training for staff on the corporation’s business ethics; and

        – the establishment of formal whistle-blowing machinery (on a confidential basis) for staff to raise their ethical concerns.

The emphasis placed by some, including the European Commission, on developing measurable indicators11 by which to assess ethical performance has limited scope. Like enforcement procedures, these methods reduce the moral aspects of ‘Business Ethics’ to mere tools. Inspiration through leadership, example and establishing a culture of morality, based on good practices – and training – are more likely to change the moral motor of the corporation than coercion or quantitative tools.



    1 Rosamund Thomas, The British Philosophy of Administration: A Comparison of British and American Ideas 1900–1939 (Ethics International Press Ltd (1989).

    2 The terms ‘ethics’ and ‘morals/morality’ often are used interchangeably. Strictly speaking, ethics differ from morality, in that conduct may be described as ‘moral’ when it is maintained or observed as a fact, but, conduct becomes ‘ethical’ as it rises from fact to ideal. Since in this book there may be other references to ‘moral values’ (which, by the above definition, might not be dealing with ‘facts’ but perhaps ‘ideals’), I have not kept strictly to the above definition in this chapter.
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  10 For a proposal by Rosamund Thomas for ‘Eight Ethical Performance Targets’ and ‘Fourteen Risks to Reputation from Unethical (including illegal) Behaviour’, see R. Thomas, Developing an Ethical Image: Managing your Reputation via Corporate Branding, The Journal of Brand Management Vol. 6, no. 3 ( 1999): 198–210.

  11 European Commission, Indicators for Promoting and Monitoring Responsible Research and Innovation, June 2015, EUR 26866 EN, at ec.europe.eu/research/swafs/pdf/pub_rri/rri_indicators-final-version.pdf.


CHAPTER 4    Understanding and Addressing Criticisms of the Corporate Social Responsibility Movement

Michael Hopkins

This chapter is one of the few criticisms that the author has written of the Corporate Social Responsibility (CSR) approach. The author also insists that the attraction of CSR is not only the needs and demands of society today for increased social responsibility and responsible leadership but also CSR is a practical systems approach to creating a sustainable business in a sustainable society. Many of the criticisms stem from problems with concepts and definitions. The author divides these criticisms into seven, namely the concept (1) suffers from lack of definition; (2) is just part of public relations to bamboozle an increasingly sceptical public; (3) is just another word for corporate philanthropy and that the contribution that a business directly makes to the welfare of society (or ‘the planet’) is to be viewed as largely independent of its profitability; (4) is misleading as it diverts attention from key issues, it is a curse rather than a cure; (5) ignores development economics and its concerns with capitalism, neo-liberalism; (6) business begins and ends with increasing profits, CSR is an unnecessary distraction; and (7) is a sham because companies cannot be left to self-regulate.

§4.01    INTRODUCTION

I am a great fan and proponent of Corporate Social Responsibility (CSR) but can accept that there will always be criticisms. After twenty-five years of working in the CSR field I still look at CSR with an understanding – if not I hope a sceptical – eye, as will be seen in this chapter, in which I review some of the main criticisms of the application of CSR. However, to preface my remarks, it is always easy to criticize concepts especially those that rise to rapid prominence as, indeed, is the concept and widespread application of CSR today.

The attraction of CSR, as defined below in this chapter, is not only the needs and demands of society today for increased social responsibility and responsible leadership,1 but also, at a practical level given that CSR is a systems approach2 to the issue of creating a sustainable business (in fact non-private sector organizations too) in a sustainable society.

Many of the criticisms, as will be seen, stem from problems with concepts and definitions. Now business, in general, is more concerned to both survive and be profitable than to be concerned with such seemingly academic discussions. This is unusual since business is usually a stickler for detail – a company can hardly prepare accounts, sell pharmaceuticals, intricate computer software, design computer chips, copper tubing or whatever without knowing exactly the definition of the product they are selling.

Yet, somehow, when moving to the so-called softer areas such as management concepts, their interpretation is often manipulated at ease to fit in with some preconceived notion or other that will please the chairman or some shareholders. This sloppiness translates into a confusing set of definitions for the same concept. For instance, some – as I – define CSR as a systems approach taking into account both internal and external stakeholders, while others define it as purely voluntary.3 This confusion also leads to a proliferation of concepts in the business and society area – corporate sustainability, corporate citizenship, corporate responsibility, business responsibility, business social responsibility, business reputation, the ethical corporation, etc.

In this chapter, some of the criticisms of CSR are channelled into seven essentially different statements. In brief they are as follows:

        (1) Lack of definition, everyone seems to have their own concept or definition.

        (2) CSR is just part of public relations to bamboozle an increasingly sceptical public.

        (3) CSR is just another word for corporate philanthropy and that the contribution that a business directly makes to the welfare of society (or ‘the planet’) is to be viewed as largely independent of its profitability.

        (4) CSR is misleading as it diverts attention from key issues; it is a curse rather than a cure.

        (5) CSR ignores development economics and its concerns with capitalism, neo-liberalism and, anyway, is just a proxy to introduce socialism through the backdoor.

        (6) The social responsibility of business begins and ends with increasing profits. CSR is an unnecessary distraction.

        (7) CSR is a sham because companies cannot be left to self-regulate.

In the following section of this chapter, I look at each of these concerns in more detail.

 

§4.02    UNDERSTANDING AND ADDRESSING CRITICISMS OF THE CSR MOVEMENT

[A]    Lack of Definition, Everyone Seems to Have Their Own Concept or Definition

As already noted, there is a wide variety of concepts and definitions associated with the term CSR. However, there is no general agreement of terms, and one well-known CSR manager told me that it was all a question of ‘semantics’ and therefore definitions were not important.

But without a common language we do not really know that our dialogue with companies is being heard and interpreted in a consistent way. These flaws lead some companies to consider CSR as purely corporate philanthropy, while others dismiss the notion entirely. But there are some, such as Shell, BP, Co-operative Bank and Unilever, that see CSR4 as a new corporate strategic framework.

In this context, a lively debate has led some authors, mainly US-based academics, also to prefer to use the concept of ‘corporate social responsiveness’ or even ‘corporate stakeholder responsibility’, rather than CSR per se. Ackerman and Bauer,5 for instance, note that the notion of ‘responsibility’ is that of a process that merely assumes an obligation. It places an emphasis on motivation rather than performance and, they believe, this motivation is not enough, because responding to social demands is much more than deciding what to do. There remains the management task of doing what one has decided to do: this is social responsiveness. However, the view here is that managers need to accept the notion of social responsibility before they work out what to do. There is no argument about the fact that once this has been accepted, then the next step is the response; in other words, that acceptance of the motivation to be socially responsible immediately leads the manager into what should be done next, i.e., into social responsiveness. Acceptance, of course, does not come easily, and the point of this chapter is to show that CSR makes sound economic as well as social, ethical, political and philosophical sense.

The definition that this author finds most appealing6 is the stakeholder definition:

        (1) CSR is a process that is concerned with treating the stakeholders of a company or institution ethically or in a responsible manner. ‘Ethically or responsible’ means treating key stakeholders in a manner deemed acceptable according to international norms. Being treated ethically or responsibly is often referred to as the ‘Golden Rule’ and essentially means treating others as you would wish to be treated yourself.

        (2) Social includes economic, financial and environmental responsibility. Stakeholders exist both within a firm or institution and outside and include at least an organization’s leaders, staff, shareholders and suppliers as well as the consumers and users of their public goods and services. It will also include media, government and the wider society as well as a combination of stakeholders.

        (3) The wider aim of social responsibility is to create higher and higher standards of sustainable living while preserving the profitability of the corporation or the integrity of the institution, for peoples both within and outside these entities. The key is how profits are made, not the pursuit of profits at any cost.

        (4) CSR is a process to achieve sustainable development in societies. Both CSR and Sustainability address multi-stakeholders and their materiality. Thus CSR and Sustainability are interchangeable concepts, although CSR is more of a process and sustainability more of a goal.

        (5) Corporate means any private body, public body or NGO (my definition applies neatly outside the traditional private corporate sphere).

        (6) There must be a business case for working with stakeholders. These include the wider society, and, as such, being a responsible company or institution means working in partnership with society and being part of its long-term development. Longer-term ‘big’ issues are key to prevent collapse and are the responsibility of both private and public institutions.

This definition is a bit of a mouthful, so if I meet you in the street (my many students have all been warned!) I want you to at least recite the essential part, and you would not go far wrong in using and applying it, which is:

CSR is about treating key stakeholders responsibly.

A good definition essentially defines the conceptual model from which all the elements can easily evolve. I deconstruct the above definition in great detail in my textbook,7 but I am confident in the above statement for a number of reasons.

First, ‘my’ definition evolved from the great US thinkers in the twentieth century. Second, both the EU and ISO26000 just about use the main thrust of my definition. Third, the definition covers just about every element of what we want to say. Perhaps the key element, and the link to sustainability, is to add the definition of sustainable development which is: ‘Sustainable development is development that meets the needs of the present without compromising the ability of future generations to meet their own needs’ as defined by the Report of the World Commission on Environment and Development,8 chaired by Gro Brundtland.

Thus CSR, as defined above, aims to achieve sustainable development as its goal.

More and more companies and institutions now use the term ‘sustainability’ which, as noted above, originated out of concerns with the environment. In fact, the Global Reporting Initiative, perhaps the pre-eminent CSR framework today (actually they rarely mention CSR, but that is another story), has widened the concept of sustainability to include what is ‘material’ to an organization. Alert readers will note that the notion of ‘materiality’ also enters my own definition of CSR. Thus, the notions of CSR and Sustainability coincide to the extent that I called my last textbook CSR and Sustainability.

My above definition, however, begs the question of what is meant by ‘ethical’ and what is meant by ‘stakeholder’. Without going into a long discourse on ethics, ethical behaviour is clearly in the eye of the beholder and, like beauty, we know it when we see it but find it difficult to define. Who are the stakeholders of a company has also sparked intense debate, but, at a minimum, they include those within the company (the board of directors, shareholders, investors, managers and employees) and those outside the company (suppliers, customers, the natural environment, government and local community). Again these concepts are explored in detail in my textbook on ‘CSR and Sustainability’.

 

[B]    CSR Is Just Part of Public Relations to Bamboozle and Increasingly Sceptical Public

Is CSR just fodder for a company’s PR department? Tim Wright thinks so. In his prize-winning essay,9 he states:

The number of public relations companies adding CSR practices or strengthening existing offerings endorses the assertion that corporations desire to seize and dictate the agenda through savvy media management. For example, Edelman Public Relations, which has hired non-profit veteran Steven Voien to launch First and 42nd, its first national CSR practice and management consultancy. Similarly WPP Group’s BursonMarsteller brought Bennett Freeman aboard as managing director for corporate responsibility, based in Washington, D.C., and Hill and Knowlton Canada created a global CSR practice.

These concerns were also voiced in a World Bank-sponsored Internet conference on CSR and the media. Rachel Olivier, a journalist from Hong Kong who jointly moderated the conference with the current author, remarked about CSR information from companies in Asia:

It is all very well to promote easy access to sources of information, but the public relations industry would have you believe that is what they already do. And their very existence more often than not hampers the development of a story instead of encouraging it. One of the key problems I have faced (as have many, many others) is the institutionalisation of spin which gives the appearance of increased access to information through heavily staffed internal and external PR offices, but the reality often means these individuals serve more to control the flow of their own messages as opposed to facilitating deeper relationships between the media and those in the know. That then puts them in the position of gatekeeper ... Unfortunately, for non-listed companies, there is little incentive for the dissemination of information to the public – why would they do something they are not legally required to do?

So, no doubt that companies use CSR in their PR to promote their reputation. Yet, is there no more to CSR than just that? Even a decade ago, the evidence I produced using sources such as the Dow Jones Sustainability indices10 led me to conclude that the top companies are becoming more socially responsible over time. Even today most, if not all, of the Fortune top 500 companies are aware of CSR/Sustainability issues even if some (most possibly) only marginally adhere to CSR as defined above. This does not mean that all is well with the corporate world but might suggest that all the actions, protests, analysis, etc. of disparate groups all over the world might just be having a positive effect. In fact, my article showed that, on balance, companies are becoming more and more responsible on average. In fact, the word average is the key to unlock what is going on. Now, it is always easy to start to get better CSR rankings in the beginning than as time goes on. For instance, cleaning up a leaking pipeline, producing a code of ethics that nobody reads, producing a glossy CSR report, making extra sure that your product does not kill your customers, closing down that supplier in Bangladesh that uses child labour, etc. So, on average it is relatively easy to make progress on CSR. But how to embed the ideas throughout the organization? That is the problem, and that is why scandals will erupt in supposedly ‘clean’ organizations such as Shell, BP or Nike and lead to the collapse of Enron and World Com.

 

[C]    CSR Is Just Another Word for Corporate Philanthropy: The Contribution That a Business Directly Makes to the Welfare of Society (Or ‘The Planet’) Is to Be Viewed as Largely Independent of Its Profitability

CSR is just another word for corporate philanthropy: the contribution that a business directly makes to the welfare of society (or ‘the planet’) is to be viewed as largely independent of its profitability.

This is a popular view also pronounced by The Economist in an article entitled ‘Two faced capitalism’. They stated: ‘CSR is philanthropy with a few bits added on. CEOs should ignore this and go back to doing their jobs.’11

Thus, The Economist seems to imply that a company that pays starvation wages, pollutes, treats employees as slaves, ignores customer complaints, bribes governments and makes glorious profits is fine. Anyone who opposes that model is anti-capitalist. Happily, a later article by The Economist reversed this view, and they now see CSR as providing companies with new opportunities.12

That CSR is purely voluntary is also the view of Michael Porter. He states that:

Corporate philanthropy – or CSR – is becoming an ever more important field for business. Today’s companies ought to invest in CSR as part of their business strategy to become more competitive.13

But he has it wrong with his ‘philanthropy or CSR’.14 However, when even an internationally respected management guru mentions philanthropy and CSR as being the same, it is hardly surprising that business leaders, academics and politicians confuse them. Nevertheless, CSR is not the same as corporate philanthropy.

CSR, as noted above, is a system-wide concept that touches all the stakeholders of a corporation. CSR does not concentrate on only one stakeholder whereas philanthropy, ‘the practice of performing charitable or benevolent actions’ according to the Oxford English Dictionary, does. Most, if not all, philanthropy is devoted to items that governments should be doing (health grants to developing countries, help to the handicapped, drugs for HIV/AIDS, for example). The failure of governments should not be the preserve of corporations. Moreover, since government is one of the stakeholders of a corporation, there is nothing to stop corporations offering their management and technical skills to government to improve or introduce programmes to help vulnerable groups. Corporations exist to make profits. There is nothing wrong with that; only the way profits are made is the concern of CSR practitioners. Philanthropy does little or nothing to help companies make profits, while all CSR activities are linked to improving a company’s bottom line.

In fact, one of the main problems with philanthropy is that an investor not only gets zero returns on his or her ‘social’ investment but also loses all of his or her capital! More recently, therefore, I have started to explore how an exemplary NGO can move from such a position of dependence on handouts to more of a social enterprise so that it may benefit without re-wiring its superb assistance to, in this case, a community in one of the poorest communities in Africa. The community is the Mathare slum and the NGO MYSA15 that has used sports to take hundreds of thousands of poor people out of poverty.16 Indeed, in later work, and given the widespread use of CSR in India by top corporations to describe their CSR projects, I have started to promote the use of the term sustainable philanthropy.17

Consequently, an alternative view is that CSR is not anti-capitalist since it does not question profit-making in itself but rather how profits are made. Long staying companies have focussed on values as well as their social responsibilities; work at Boston and Yale Universities based upon the book Built to Last18 found that visionary companies achieved their extraordinary performance by working productively and positively with other primary stakeholders such as customers, employees, communities and the environment. Identifying key stakeholders, evaluating what works better while keeping an eye on costs is what CSR is all about.

 

[D]    CSR Is Misleading Since It Diverts Attention from Key Issues, It Is a Curse Rather Than a Cure

The curse, as elaborated in an article by the late great Geoffrey Chandler,19 is that with ‘the absence of a clear definition… CSR is likely to delay the introduction of a regulatory framework …the shirt of Nessus poisoned those who wore it’. He continues: ‘... the prevalent interpretation is that ‘CSR’ is simply a voluntary add-on’. This is not the total concept of corporate responsibility which he believes, as I do, to be the necessary basis for corporate success and survival in the twenty-first century. The curse, he says,20 has yet to run itself out: the misinterpretation of ‘CSR’ is a continuing diversion for companies from the reality that regulation has throughout corporate history been necessary to get the corporate world to fulfil its non-monetary responsibilities. ‘CSR’ is giving employment to many and has raised the profile of debate. Its impact in practice has been to divert attention from what is fundamentally required.

Unfortunately, Chandler’s flowing words are likely to have harmed his vision of CSR as a total concept. Using strong words such as ‘curse’ misleads companies and provides them with ammunition to avoid CSR – not something that either of us wanted.

 

[E]    CSR Ignores What Has Gone on Before, in Particular, Development Economics

Bryane Michael writes21 that:

within the literature focussing on CSR’s role in development,three ‘schools of practice’ appear to be emerging: the neo-liberal school (focussed on self-regulation by industry according to the risks and rewards of CSR activity), the state-led school (focussed on national and international regulation and co-operation), and the ‘third way’ school (focussed on the role of for profit and not-for-profit organizations). Yet, each of these schools of practice may be critiqued using theories applicable to the broader field of development. Namely, the neo-liberal school fails to address the resource misallocations caused by CSR. The state-led school fails to address the underlying politics behind government encouraged CSR. The ‘third way’ school fails to address the self-interest involved in CSR.

Michael continues that:

the CSR discourse appears to signal a new form of co-operation between government, business, and civil society in the promotion of social objectives. Yet, left out of the discourse are all the difficulties and complexities which development theory has been debating for a century. The neo-liberal school stresses the adequacy of the incentives versus insurance model – yet fails to address important resource misallocations. The state-led school emphasises the balance between co-operation versus control exercised by the state – yet ignores important contestation of political power by international organizations, national governments, and business interests. The ‘third sector’ school notes the new potential for public engagement in policymaking but ignores the highly politicized and conflictual nature of that engagement. CSR is part of a larger transformation in the relations between government, business and civil society.

Michael’s points are interesting, and he is correct to note that there is a tendency for CSR practitioners to ignore history as well as theory. But Michael’s three models are not necessarily discrete. Academics often use stylized facts to conceptualize difficult issues. CSR is no exception to this trend. Moreover, transposing into the current CSR debate as (1) legislate for CSR (state school), (2) no legislation (voluntary or self-regulation school) and (3) some legislation to ensure a level playing field (third way) actually captures the debate on legislate or not, quite well. The latter is where I stand today.22

 

[F]    The Social Responsibility of Business Begins and Ends with Increasing Profits: CSR Is an Unnecessary Distraction

Milton Friedman’s oft-cited pronouncement that the ‘social responsibility of business begins and ends with increasing profits’ implies that social issues are best left for anyone but business. But, as the pressure increases on governments to spend less and less to rectify social problems, these problems refuse to go away – third world underdevelopment and unemployment refuse to go away, HIV/AIDS has defeated many governments, especially in Africa, etc. It is logical, therefore, in the absence of public funds, or even in partnership with existing institutions,23 that business must play a larger part in human development issues than ever before. In the longer term, richer consumers and an improved worldwide income distribution is obviously good for business. But should business be directly involved in these issues or simply pay their taxes and rely upon governments and public organizations to use these taxes wisely? That is: is it simply enough for business to maximize profits in the anticipation that this is in the best interest of human development?

On 16 May 2001, Martin Wolf of the Financial Times wrote a provocative article criticizing CSR since he argued, based on a pamphlet by David Henderson, former Chief Economist of the OECD, that social responsibility distorts the market by deflecting business from its primary role of profit generation.24

Wolf’s main concern was that CSR is conducted by activist groups, who are:

with few exceptions… hostile to, or highly critical of, multinational enterprises, capitalism, freedom of cross-border trade and capital flows and the idea of a market economy. One might expect, and indeed hope, that the business community would effectively contest such anti-business views. But… the emphasis is on concessions and accommodation.

Henderson, unlike Wolf, realized that CSR was not confined to so-called anti-capitalists and set up a number of more reasonable assertions. Henderson’s view25 is that businesses should ‘act responsibly, and should be seen to do so’ but not that ‘responsible behaviour today need mean endorsing the current doctrine of CSR’. Henderson did not define what he meant by ‘responsible behaviour’ although he listed eleven points that he thought were unwise for corporations to accept. His main points are listed next together with my response:

(i) That the Objective of ‘Sustainable Development’ and the Means to Achieving it are Well Defined and Generally Agreed.

Response: The term sustainable development originally emanated from the environment movement, as noted above, even though the term ‘sustainable’ had been criticized as ambiguous and open to a wide range of interpretations many of which were contradictory.26 Confusion was because ‘sustainable development’, ‘sustainable growth’ and ‘sustainable use’ were used interchangeably as if their meanings were the same. The International Union for the Conservation of Nature (IUCN) rejected this and argued that ‘sustainable growth’ is a contradiction in terms since nothing can grow indefinitely, while ‘sustainable use’ was applicable only to natural resources so that they may be used at rates within their capacity for renewal. Sustainable development means improving the quality of human life while living within the carrying capacity of supporting ecosystems. More and more we hear of the term ‘corporate sustainability’, and no one is against his/her own corporation being sustainable, i.e., continuing forever. Hence Henderson’s gripe is well founded in this case.

(ii) That the Contribution That a Business Directly makes to the Welfare of Society (or ‘The Planet’) Is to be viewed as Largely Independent of Its Profitability.

Response: The implication is that so-called activists require corporations to be philanthropic even when they are unprofitable. Few are as silly as this.

(iii) That ‘Corporate Citizenship’, Which Is Now to Be Endorsed, Carries with It an Obligation to Redefine the Goals of Businesses, in Terms of ‘Meeting the Triple Bottom Line’ and Pursuing ‘Social Justice’.

Response: There is a worrying unconcern with definitions and concepts – when challenged on this one, CSR manager stated that her ‘corporation was more interested in the issues than worrying about semantics’. But the definition cited above that ‘corporate citizenship implies a strategy that moves from a focus on short-term transaction to longer-term, values-based relationships with these stakeholders and that loyalty will be based on a company’s ability to build a sense of shared values and mission with key stakeholders’ is sensible and hardly requires corporations to meet ‘triple bottom line (TBL)’ considerations. It is true that TBL became prominent at one time, but less so today. It stemmed from John Elkington’s path-breaking book Cannibals with Forks27 which itself arose from the NGO environmental movement. CSR itself, as defined above, carries no such obligation.

(iv) That New Planning, Monitoring and Review Systems Should Be Introduced into Businesses to Ensure that They Meet a Range of Often Questionable Environmental and ‘Social’ Targets.

Response: This point is similar to the previous point, and it is true that environmentalists wish to reduce polluting emissions and so on, but there is widespread agreement on the need to do this. To date, CSR implies treating stakeholders in an ethical manner, but no ‘social targets’ have been set except for the need to open this dialogue. I have, however, argued that corporations should sign a Charter that explains how they contribute to the ‘Big Issues’ of the day. Now compared with even five years ago, companies are more keenly aware of social problems and how the lack of their resolution hurts their bottom line. For instance, in the USA, we have seen Apple, Wal-Mart, Microsoft, etc. taking clear stands about immigration and then gun control after seemingly incessant malevolent use of easily obtainable guns.28

(v) That an Array of ‘Stakeholders’ Should Now Be Closely and Formally Involved in the Conduct and Oversight of Businesses.

Response: Stakeholders include internal ones such as owners, shareholders, management including the board of directors and also external stakeholders such as government, local communities and consumers. Clearly, internal stakeholders need to be ‘closely and formally involved in the conduct and oversight’ of their own business. External stakeholders will have different perceptions but, in each case, legislation does have a role to play in how business is conducted so as to protect the externals – consumer safety, ethically produced products and so on.

(vi) That Society Has Conferred on Businesses Special Privileges and Benefits, in Return for Which Each of Them Must Obtain From It an Informal ‘Licence to Operate’, by Engaging in Good Works that are Not Directly Related to Profitability.

Response: Much has been written about the phrase ‘licence to operate’, but, in fact, no business actually requires a licence to operate in the sense of a driving or pilot’s licence. Therefore to link a ‘licence’ to operate with a ‘must’ obligation for good works does not characterize the main players. There continues to be much discussion on what aspects of CSR should lead to regulation and what voluntary to ensure a ‘level playing field’ for companies to operate in.

(vii) That ‘Society’s Expectations’, Which are Not to Be Questioned and Which Have to Be Met if Businesses are to Earn and Keep Their ‘Licence to Operate’, Can Be Largely Identified with the Current Demands Made by NGOs, ‘Ethical’ Investment Funds, and other Radical Critics of the Market Economy.

Response: Ethical (and social) investment funds have rapidly gained ground29 but work within the market economy so can hardly be associated with ‘radical critics of the market economy’.

(viii) That Grave Environmental Damage Has been Done, and is being Done, as a Result of Economic Activity in General and the Profit-Directed Operations of Companies in Particular.

Response: The concern for these issues stands by itself and is not easy to dismiss. Clearly, Henderson falls into the radical camp of free marketers so characterized by the Trump administration’s rejection of the international Paris climate accord against global warming.

(ix) That Recent Globalization Has Brought with it (1) Disproportionate Gains to Multinational Enterprises, (2) ‘Social Exclusion’ Everywhere, (3) ‘Marginalization’ of Poor Countries and (4) a Transfer of the Power to Act and Decide From Governments to Multinational Enterprises, so that the Role and Responsibilities of these Latter Now Have to Be Conceived in More Ambitious Terms.

Response: There is truth to each of these concerns stemming from the so-called anti-globalization lobby. However, not everyone who is in support of CSR is necessarily against globalization.

(x) That Progress Within National Economies, and in the World as a Whole, is to be Largely Identified with the Adoption and Enforcement of Ever More Stringent and More Uniform Norms and Standards, Environmental and Social, Both Within and Across National Frontiers.

Response: The discussion on norms and standards has been a regular feature of international organizations such as the ILO, OECD (where Henderson used to work) and EU. Some proponents of CSR are very hesitant to suggest ever more stringent standards and are aware that business should not be enveloped in a fog of new rules and regulations.

(xi) That It Has Become the Duty of Businesses to Work with Governments, Moderate NGOs and International Agencies, in the Name of Improved ‘Global Governance’ and ‘Global Corporate Citizenship’, to Realize Such Standards Internationally.

Response: There is increasing agreement that improved corporate governance is necessary to prevent abuse not only by the rich and powerful but also by large corporations in countries in the Third World which, hitherto, have been powers in themselves – the OECD corporate governance principles are contemporary examples of this process.

In summary, Henderson’s views can be easily situated within the school of radical market capitalism where any hint of regulation is seen as an attack on the market economy. Consequently, CSR cannot be considered completely in isolation from the business case. It is, therefore, more appropriate to revise Friedman’s aphorism from one of social responsibility or profits to one of social responsibility and profits!

Happily, since the above was written, Martin Wolf has moved in our CSR multi-stakeholder view direction when he writes:30

Members of the Business Roundtable and their peers have tough questions to ask themselves. They are right: seeking to maximise shareholder value has proved a doubtful guide to managing corporations.

[G]    CSR Is a Sham Because Companies Cannot Be Left to Self-Regulate

So Oxfam argues in their report Behind the mask: The Real Face of CSR.31 Citing among others the case of Shell, Oxfam argues that Shell’s fall from grace over the misreporting of its oil reserves showed that its CSR policy was not working. If CSR was going to have any teeth then there must be legislation that forces companies to adhere to its precepts. In response, David Vidal argued32 that it is dangerous ‘to make the perfect the enemy of the good! Holding companies to a standard of perfection in CSR performance is a false promise’. As argued above, I make the case that CSR still has a long way to go from a few statements at the top of the company and from a few in-house activists to being embedded in a company’s ethos. On average, a company may seem to be following CSR policies but the average, as we know from statistics, covers a variety of sins. Further, no one is particularly against legislation that moves towards a level playing field for all companies. Indeed, some corporate leaders of the CSR movement welcome legislation that would bring their competitors in line with their own best practice. But the story on legislation is not one of voluntary versus legislate. There is a continuum between purely voluntary and total legislation. The current pointer is probably nearer the former than the latter and will, over time, gradually move towards the latter.

§4.03    CONCLUDING REMARKS

CSR is not a new concept but has rapidly come to prominence in the past two decades with hardly a day going past without a new report on CSR by a leading company, international organization, NGO and an article by a journalist.

But, given the above criticisms, is CSR here to stay or will it disappear into the mists of time as just another fad? More likely than the latter view is that CSR will transform into different concepts but not disappear entirely. Since the realm of business in society is so crucial, CSR and its entrails will eventually become embedded in all organizations rather like the concern with the environment is right now. Compared with when I started working on CSR twenty-five years ago, it is rare to find a large company that is not aware of CSR and rare to find one doing little about its social responsibility. Consequently, in the future, there will be less talk about CSR simply because it will become just a routine part of daily operations.
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CHAPTER 5    CSR Is Dead: What Should Come Next?

Roel Nieuwenkamp

This chapter explores the pros and cons of the concept of corporate social responsibility and provides an overview of the business case for sustainable corporate governance.

The concept of CSR has a bad reputation. It has connotations as philanthropy, as an optional activity, as window dressing and with the classical social audit. The OECD Guidelines for Multinational Enterprises, the only binding intergovernmental agreement on responsible business globally, therefore speaks about responsible business conduct.

There is no contradiction between corporate sustainability and responsible business; indeed, company sustainability is essentially derived from responsible business conduct. Thus, while CSR as a term may be dead, the concepts of corporate responsibility and corporate sustainability are still very much alive and may well live forever.

Sustainability should be embedded into the DNA of business operations and their value chains. Sustainability must be integrated into corporate governance with regard to board responsibilities and standards of disclosure and transparency. In this regard, corporate boards should practice sustainable governance by ensuring that sustainability standards are upheld throughout global business operations, that incentive structures are linked to sustainability performance and that they engage in meaningful integrated reporting on sustainability issues.

§5.01    INTRODUCTION

The OECD Guidelines for Multinational Enterprises (OECD Guidelines), which are the world’s most comprehensive multilateral agreement on corporate responsibility, with a unique grievance mechanism attached to it,1 do not speak of ‘Corporate Social Responsibility’ (CSR). They rather use the term ‘responsible business conduct’ (RBC). Responsible business conduct means that businesses should make a positive contribution to economic, environmental and social progress with a view to achieving sustainable development and that businesses have a responsibility to avoid and address adverse impacts of their operations. While the concept of CSR is often associated with philanthropic corporate conduct external to business operations, RBC goes beyond this to emphasize integration of responsible practices within internal operations and throughout business relationships and supply chains.

However, nowadays CSR has become a global industry. Most companies employ CSR managers, vice presidents, experts or board committees; armies of CSR consultants are on offer and hundreds of CSR awards are distributed every year. In addition, countries are increasingly implementing CSR laws, action plans and even CSR taxes such as in the case of India. Given the widespread recognition of CSR, is it really necessary to bury the concept six feet under? And what should come next? This writer argues that business should move beyond CSR towards embedding corporate sustainability and responsibility into corporate governance. This view is more and more supported by large investors. BlackRock, for example, with around USD 6 trillion under management, the largest investment company in the world, released an annual letter to CEOs in 2018 which was seen as a game changer. The letter, from BlackRock’s chairman and CEO, Larry Fink, called for another model for corporate governance, urging CEOs to explain how their organizations contribute to society. ‘To prosper over time, every company must not only deliver financial performance, but also show how it makes a positive contribution to society. Without a sense of purpose, no company, either public or private, can achieve its full potential. It will ultimately, lose the licence to operate from key stakeholders.’2

This chapter will explore the pros and cons of the concept of corporate social responsibility and provide an overview of the business case for sustainable corporate governance. Finally, it will highlight good practices on how to embed corporate sustainability within the corporate DNA.

 

§5.02    CRITICISM OF THE CONCEPT, CSR

Several characteristics attributed to CSR have contributed to its ultimate demise.

[A]    CSR as Social Philanthropy Versus Sustainable Development

First, CSR is often associated with philanthropy and volunteer work in the social sphere, rather than long-term sustainable development. This is especially true in some regions in the world where CSR activities are limited to companies building schools, sponsoring local activities or encouraging their staff to do volunteer work. Indeed, CSR reports are full of descriptions of feel-good projects and activities to ‘give back’ to society.

Jo Confino, the former editor for The Guardian, proclaimed CSR is dead largely for this reason:

It’s just that CSR is the wrong term. Corporate Social Responsibility came up with the idea that business has responsibilities just in the social sector. That was very much so whether it related to community engagement, working with local schools and volunteering. [S]ustainability is the ability of a company to sustain itself over the long term. That means its social, environmental as well as economic impacts. The whole point of today’s world is the interconnection. If you just pick one element of the system without understanding the rest of it then you’d never create change … If you only measure one aspect, you’d never understand the whole.3

Unfortunately, this view of corporate social responsibility is reinforced by the CSR law in India, according to which businesses have to spend 2% of their three-year average profits on social initiatives.4

 

[B]    CSR as an Optional Activity

Second, CSR is generally understood to be an optional add-on external to core business operations.5 For example, the scope of a CSR manager’s responsibility is often limited to voluntary initiatives, while responsibility for non-voluntary issues rests with procurement officers, human resources or legal counsel. Corruption issues are often not considered a CSR issue and are not dealt with by CSR managers. Corporate tax responsibility, an integral part of the OECD Guidelines, likewise is most often not on the radar screen of the CSR manager. This division is problematic for several reasons.

For one, the ‘voluntary’ association of CSR severely limits the role of CSR managers within their companies as they often only deal with issues that are viewed as peripheral. In contrast, responsible business conduct, as promoted by the OECD, provides a more integral perspective; responsible business conduct is a core business function and as such must be integrated within corporate governance, management systems, procurement, finance and so on.

Additionally, core elements of responsible business conduct as outlined in leading international instruments such as the UN Global Compact or the OECD Guidelines are not at all voluntary in most jurisdictions. Bribery is a crime in all OECD countries, non-financial disclosure will be mandatory in the EU for large companies, many issues of competition and consumer interests also covered by the OECD Guidelines are legally binding in most countries.

Lastly, the ‘voluntary’ association with CSR also suggests there are no consequences attached to non-compliance. That is also a misconception. Research clearly shows that there is a strong business case for companies to behave responsibly.6 Responsible business practices can result in positive outcomes such as improved reputation, staff retention and productivity. On the other hand, irresponsible business practices can lead to significant financial liabilities as well as impact access to financing and investment. For example, investors who take environmental and social issues into account in their investment decisions today represent a portfolio of approximately USD 70 trillion in assets under management.7 The business case will be further explored below.

 

[C]    CSR Associated with ‘Classic’ Social Audits

Third, CSR is strongly associated with the ‘old school’ social audit system. This system has proven to be inadequate to fulfil the corporate responsibility for human rights. Systematic research, for example by Professor Locke, has shown that the audit system is failing to deliver.8 The best real-life example of a failure of the audit system has been the Rana Plaza collapse. Several factories housed in the building had received successful audits. Supply chain responsibility nowadays goes beyond auditing and stresses the importance of a continuous process of due diligence.

[D]    CSR as a Window Dressing Exercise

Finally, CSR has often been used primarily as a public relations tool which has contributed to the perception that it is merely a window dressing exercise. In the words of Michael Townsend, Founder & CEO of Earthshine: ‘Corporate Social Responsibility is, at best, only a partial solution – one which can be misused to create an illusion of responsibility.’9 Indeed, experience has shown that misuse of the concept to create an illusion of responsibility is a common occurrence: Volkswagen, prior to its emissions rigging scandal, used to claim the number one spot on the Dow Jones Sustainability Index. Enron has received CSR awards, and scores of companies proudly display the UN Global Compact logo on their website while ignoring all major corporate responsibilities. Fortunately, as increasing scandals have exposed the hollowness of some CSR programmes, more and more companies have begun to move their CSR work out of their PR or communications departments.

[E]    SDG Washing

A concept that is now increasingly in vogue is the business contribution to the Sustainable Development Goals (SDG). This notion – if positioned in an unbalanced way – also bears a risk of a new similar problem: SDG washing. After greenwashing and blue washing – using a UN logo to signpost sustainability without doing much – the term ‘SDG washing’ points to businesses that use the SDGs to market their positive contribution to some SDGs while ignoring their negative impact on others. For example, a car company may market its electric cars as saving the climate (SDG 13). Yet, the cobalt in their batteries may be mined by five-year-old children in Congo (SDG 8 ↓).

It is clear that the world will never reach the SDGs without businesses. While businesses can make positive contributions, such as creating jobs, finding innovative solutions for climate challenges or contributing to human capital development, they can also cause or contribute to negative impacts, such as exploiting labour in supply chains, damaging the environment or engaging in corrupt practices. Businesses should pay due attention to ensure that they avoid undermining the SDGs by causing or contributing to negative impacts.

 

§5.03    SO, WHAT’S NEXT?

‘CSR is dead. It’s over!’ So declared Peter Bakker, president of the World Business Council for Sustainable Development, at the Sustainability Science Congress in Copenhagen already in 2015.10 Bakker’s key argument was that leading companies are already going way beyond traditional CSR by integrating sustainability into all aspects of their business operations in recognition that business cannot succeed if society fails. He urges us to innovate – to align with facts, to redesign what we mean by good performance and to get inspired by new definitions of success. Indeed what Bakker is suggesting is exactly in line with the responsible business conduct agenda of the OECD: integrating sustainability as a core aspect of business operations.

This view is also increasingly taken into account by policymakers. For example, in 2011 the EU updated its definition of CSR to be understood as:

The responsibility of enterprises for their impacts on society…. To fully meet their corporate social responsibility, enterprises should have in place a process to integrate social, environmental, ethical, human rights and consumer concerns into their business operations and core strategies in close collaboration with their stakeholders….11

The previous UN Secretary-General Ban Ki-Moon said: ‘Ours is the first generation that can end poverty and the last that can take steps to avoid the worst impacts of climate change.’12 The urgency to find solutions to poverty and climate change is clear. It is also clear that businesses must play a key role through creating jobs and value, avoiding or mitigating negative impacts they may cause or contribute to, as well as finding innovative solutions to the world’s problems.

 

[A]    Sustainable Corporate Governance

To make sure this actually happens, the board rooms of enterprises should be a driving force for change and corporate boards should practice ‘sustainable corporate governance’. In other words, companies should embed corporate sustainability and responsibility in their corporate DNA. It also needs to be embedded in the DNA of their value chains. Companies can outsource their production, but they cannot outsource their responsibility or sustainability impacts. In these times of global interconnectedness and hyper-visibility, the impacts of a company’s value chains cannot be detached from those of a company’s direct operations.

Expectations on corporations to manage environmental and social risks throughout their operations have increased with the development and recognition of international standards such as the UN Guiding Principles on Business and Human Rights (UNGPs) and the OECD Guidelines. Beyond emerging global expectations, businesses are learning that environmental and social risks, including human rights issues, can pose material risks to their business operations including serious reputational damage, opportunity costs in the form of lost future opportunities and direct costs arising from lost productivity due to temporary shutdowns and senior staff time being diverted to manage grievances.

Recently, stronger evidence from studies with better data and more sophisticated methods is strengthening the link between company performance and ‘doing the right thing’. However, it should not be forgotten that a moral and, in some cases, legal expectation towards business to do the right thing exists independent of financial incentives.

 

§5.04    BUSINESS CASE FOR SUSTAINABLE CORPORATE GOVERNANCE

[A]    Cost and Risk Reduction

A fundamental tenet of responsible business conduct involves avoiding or mitigating risks of adverse impacts. The UNGPs and the OECD Guidelines both call on companies to act responsibly by engaging in risk-based due diligence the aim of which is ultimately to identify, prevent, mitigate and account for how adverse impacts are addressed. In the context of responsible business conduct, adverse impacts can include the gamut of environmental, social and human rights impacts, as well as conduct related to respecting the spirit of tax law and consumer interests.

According to OECD examples of RBC issues,13 some of which may be material to the risk management of companies include:

        – climate change: may lead business to face physical, liability or transition risks;

        – abuse of human rights: upstream supply from companies using child labour or violating freedom of association laws is not sustainable in the long run;

        – damage to the environment: degradation of air, land and water by companies is linked to significant financial risks;

        – over-exploitation of resources: the disappearance of resources disrupts supply chains and leads to costs for business.

OECD Business and Finance Outlook 2017 finds that the evidence is ‘mounting that sound risk management through RBC practices is correlated with stronger financial performance in the long run and many companies and investors have begun to embrace them’.14

Indeed, these days the consequences of such impacts can be significant. For example, BP’s bill for settlements of state and federal claims for environmental damages and damages to impacted communities for the Deep Water Horizon spill reached nearly USD 54 billion in June 2017.15 The recent scandal involving emissions rigging of vehicles by Volkswagen contributed to their stock plummeting a third of its value in less than a week, a loss of approximately EUR 25 billion.16

Beyond actual legal liabilities, poor business conduct can also result in delays and opportunity costs for companies. For example, where companies do not adequately communicate and engage with stakeholders, it frequently leads to delays in operations, misapplication of staff time and lost opportunities in instances where companies want to expand operations, renew contracts or otherwise. The costs incurred from these factors are likewise nothing to sneeze at. For example, a study by Harvard found that the costs attributed to delays arising from community conflict can cost a mining project with capital expenditure between USD 3 million and USD 5 billion, an average USD 20 million per week in NPV (Net Present Value), due to delayed production.17

The 2017 Risk Barometer of Allianz identified business interruption (including supply chain disruption) as the number one business risk for the fifth successive year.18 Businesses increasingly deal with interruptions through better risk management of societal and environmental factors.

Today, we are also seeing institutional investors divest from companies with poor environmental and social records. For example, several years back, the Church of England sold its entire stake in the Vedanta mining company due to human rights issues connected to its operations in India.

This evidence demonstrates that acting irresponsibly can be highly costly for companies. However, studies regarding the business case for RBC have looked to not only the cost avoidance aspect of RBC but also its competitive advantage.

 

[B]    Competitive Advantage, Reputation and Legitimacy

Good business practices which include providing safe and decent working conditions and respecting the rights of employees, environmental responsibility as well as community engagement help to build a positive corporate culture and image. This in turn can influence the retention of employees, help increase productivity as well as boost brand appeal and thus increase market strength.

In a study of the ‘100 Best Companies to Work for in America’, Professor Edmans of the London School of Business found that those companies generated 2.3%–3.8% higher stock returns per year than their peers over a period of twenty-seven years.19 Findings that good working conditions improve company performance are not limited to high-skilled white-collar type employment but have also been echoed in studies on unskilled employment. For example, an ILO analysis of factories in Vietnam as part of their Better Work Programme found that:

factories experience a 5.9% boost in profitability when workers perceive improvements in working conditions traditionally associated with ‘sweatshops’, including improvements in their sense of physical security and assurance in wage payments. Similarly, profitability is 7.6% higher where workers experience a comfortable environment and trusting workplace.20

Clients of financial services have been shown to strongly value RBC among their financial service providers. For example, a survey by Ipsos MORI found that among the 1,837 of those surveyed who have ever personally bought or taken out a financial product or service, around half (51%) are likely to consider switching from their main financial provider if they have reason to believe their financial activities (e.g., lending, insuring) contribute to harmful social activities, such as human rights abuses, child labour or forced labour. These concerns are almost as strong switch factors as another main financial provider offering better rates, fees or conditions for a similar product or account (55%) or dissatisfaction with the customer service provided (62%).21

More broadly, a cross-sector Harvard Business School study by Professor Serafeim and others, which tracked the performance of companies over eighteen years, found that ‘high sustainability’ companies – those with strong ESG systems and practices in place – outperformed ‘low sustainability’ companies as measured by stock performance and in real accounting terms.22

Firms with better sustainability performance were also shown to face significantly lower capital constraints.23 A study by Babson College and IO Sustainability found that CSR practices have the potential to reduce the cost of debt for companies by 40% or more and increase revenue by up to 20%.24 Likewise, a meta-study by the University of Oxford found that 90% of the studies on the cost of capital show that sound sustainability standards lower the cost of capital of companies; 88% of research shows that solid responsible business practices result in better operational performance; and 80% of the studies show that stock price performance is positively influenced by good sustainability practices.25

The OECD Business and Finance Outlook 2017:

examined the issue of RBC and the financial performance of companies (return on equity and return on assets) in a panel regression study with over 6, 500 observations Controlling for value chain structure, economic and financial factors, the overwhelming finding is that the social score (a measure of a company’s capacity to generate trust and loyalty with its workforce, customers and society) has a highly-significant positive effect on companies’ return on equity and return on assets. These OECD results lend support to the proposition that investing in and implementing RBC practices throughout the supply chain enhances financial performance in the long-run, on average, while supporting social goals.26

There is growing evidence that responsible business conduct or CSR as a concept that not only focuses on ‘doing no harm’ but also encourages a contribution to sustainable development pays off for business. These findings provide strong support for discussing responsible business conduct at the level of company boardrooms and for internalizing it within corporate DNA. They also affirmatively answer the question of whether companies can indeed do well by doing good.

 

§5.05    HOW CAN BUSINESSES ENSURE THEY ARE ACTING RESPONSIBLY?

In order to be effective, responsible business conduct (RBC) should be imbedded not just in the DNA of a company but also through its value chain. Under the OECD Guidelines as well as under the UN Guiding Principles, the requirement for companies to act responsibly applies not only to impacts that a company causes or contributes to but also to those directly linked to its operations, products and services by a business relationship. This expectation is not limited to international instruments, but is increasingly being integrated into national legislation. France has adopted a game-changing law that makes supply chain due diligence mandatory in accordance with the OECD Guidelines, thus covering a comprehensive range of RBC issues. California, the United Kingdom and Australia have binding legislation concerning modern slavery in the supply chain.27 The US Conflict Minerals Rule (Dodd-Frank Act, Section 1502) and EU Conflict Minerals Regulation, both based on the OECD standard for responsible minerals supply chains,28 create a worldwide ripple effect.

In today’s modern economy where supply chains can span dozens of countries and thousands of business relationships, such an expectation may be daunting. In order to respond to practical challenges and ensure that expectations of enterprises are realistic, the OECD Guidelines recommend that companies engage in risk-based due diligence.

Under a risk-based approach, enterprises are not responsible for each and every foreseeable risk in their supply chains. Rather they are expected to prioritize risk based on the scale of the risk (the gravity of the potential impact), the scope (the number of individuals that are or could be affected) and remediability (the ease through which an impact can be restored).29 Serious human rights issues should be dealt with as if they are legal compliance issues by companies.

A risk-based approach should not be designed to prohibit enterprises from operating in certain contexts or with certain business partners, but should assist enterprises in effectively managing risks of adverse impacts in higher-risk contexts.30 It is also important to note that under the OECD Guidelines, due diligence is an expectation of process, not result. For example, failure to detect risk in one instance does not mean that the due diligence systems of an enterprise are not generally effective, but due diligence systems should include a process of lesson learning when risks or other issues are brought to their attention. To assist multinational enterprises in achieving responsible business conduct, including within particularly challenging sectors, the OECD has developed a series of guidance documents on appropriate due diligence and risk management processes that are consistent with the OECD Guidelines.31

 

[A]    What Is the Role of a Corporate Board?

Traditionally the issues of sustainability and of corporate governance have been treated as unrelated subjects and kept siloed from one another. However, the responsibility to manage environmental, social and governance risks is increasingly considered a central element of the fiduciary duty of corporate board members, not only because these risks can also result in significant commercial impacts but also because the conception of board responsibility is being expanded beyond simply maximizing profits for shareholders to also avoiding negative impacts to stakeholders. For example, the International Corporate Governance Network (ICGN) published a report recognizing that human rights issues are fundamental to good corporate governance.32

Reading the recommendations of the OECD Guidelines and OECD Principles of Corporate Governance33 in tandem likewise reveals a strong relationship between the two and suggests sustainable corporate governance is an approach that responds to the recommendations of both instruments. Thus, corporate boards should play a leading role in addressing risks to stakeholders and establishing and promoting a culture of corporate responsibility.

In the first instance, this means establishing clear buy-in by the board or upper management on RBC potentially through integrating RBC issues into company policies or aligning company practice with international instruments such as the OECD Guidelines. Alignment of corporate responsibility policies across different functions is important. As an illustration, still too often garment factories in developing countries are confronted by procurement officers driving down the prices to extremely low levels, while their colleagues from the CSR department come in and talk about driving up the wage levels of the workers. The results of such incoherent practices are easy to predict.

In addition to having policies on RBC and strongly communicating them throughout an organization, the board should have a direct responsibility for the implementation and oversight of RBC issues.

 

[B]    Sustainable Remuneration

Many companies are quick to declare the importance of sustainability and point to corporate successes in this regard. However, unless sustainability is tied to measures of performance, it often remains simply window dressing and a sideshow within a company. The board should play a role in establishing the right incentives for sustainability. This can include integrating sustainability experience into recruitment criteria for upper management or building RBC goals into remuneration packages.

The practice of linking remuneration to sustainability performance is only beginning to emerge but appears to be on the rise. A report by Ceres found that while in 2012, only 15% of the companies evaluated linked executive compensation to some sustainability metrics, 24% of the 146 companies surveyed in 2014 did so.34 Other research, however, published in Harvard Business Review on the S&P 500, showed that only 2% of the companies tied environmental metrics to executive compensation, and 2.6% had a diversity metric.35 The most common sustainability metric was for safety, at 5% of companies – often those with much to lose from accidents.

Examples of good practice in this regard are becoming more prevalent and serve to inspire the mainstream. For example, Unilever was one of the first major multinationals to introduce incentive structures linked to sustainability criteria, and others have been taking heed as well. In 2010 US managers of DSM, a global science-based company, did not receive a bonus because they did not achieve their greenhouse gas emissions targets. Likewise, Xcel Energy ties a third of its CEO’s annual bonus to energy and greenhouse gas emission goals which are publicly reported. Others have earned bonuses because of a higher ranking in the Dow Jones Sustainability Index. In 2008, Intel started to link 3% of its employees’ annual bonuses to environmental sustainability metrics and goals.

If companies really want to embed sustainability in their corporate DNA, incentive structures based on sustainability criteria should not be limited to executive compensation but should extend to all actors which have the capacity to impact sustainability performance such as sourcing directors, designers, environmental and social managers and so on.

Furthermore, the sustainability targets linked to performance pay should be relevant, material, challenging and meaningful to the organization and its stakeholders. The metrics of such incentive structures should be transparent to allow for outside evaluation.

 

[C]    Sustainability Reporting

Lastly, the board should be involved in communicating on RBC through reporting on non-financial information such as policies and compliance with codes of conduct regarding environmental and social issues. This is something that is already becoming common practice. For example, the EU non-financial reporting directive requires companies concerned to disclose in their management report information on policies, risks and outcomes as regards environmental matters, social and employee aspects, respect for human rights, anti-corruption and bribery issues and diversity in their board of directors. Similar legislation also exists in China for SOE’s and in India. Likewise, the stock exchanges of South Africa, Brazil and some South-East Asian countries make reporting of certain non-financial information mandatory for listed companies. In this area, the OECD Guidelines outline what good practice is in their chapter on disclosure.36

Boards should not only promote non-financial reporting but also should take responsibility for it by formally signing off the company’s sustainability report before publication, which confirms that sustainability and transparency are priorities for the company.

 

§5.06    CONCLUSION

In conclusion, there is no contradiction between corporate sustainability and responsible business; indeed, company sustainability is essentially derived from responsible business conduct. Thus, while CSR as a term may be dead, the concepts of corporate responsibility and corporate sustainability are still very well alive and may well live forever.

Sustainability should be embedded into the DNA of business operations and their value chains. Although traditionally treated as a separate issue, sustainability must be integrated into corporate governance with regard to board responsibilities and standards of disclosure and transparency. Given the crucial risks and benefits at stake, institutional investors should be insisting on this. In this regard, corporate boards should practice sustainable governance by ensuring that sustainability standards are upheld throughout global business operations, that incentive structures are linked to sustainability performance and that they engage in meaningful integrated reporting on sustainability issues.
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CHAPTER 6    Corporate Governance and Sustainability

Alan S. Gutterman

This chapter explores some of the issues surrounding the relationship between corporate governance and sustainability, specifically the degree to which consideration of non-financial issues such as environmental and social responsibility should be part of the debates that occur within boardrooms regarding the goals and objectives of companies. The chapter begins by describing basic definitional concepts such as corporate governance, corporate social responsibility (CSR) and sustainability and then goes on to discuss how and why corporate governance and CSR have been slowly and steadily converging over the last few decades due to a number of factors including improvements in information technology and a surge of globalisation that has resulted in greater interconnection between stakeholders and companies and the recognition of investors that CSR can and does have a positive impact on the financial and overall performance of their portfolio companies and thus requires greater attention from directors as they develop their governance frameworks. The chapter also covers the impact of convergence on corporation regulation and steps that governments have taken to become more involved with regulating activities in CSR areas such as the environment, labour relations and reporting, which means that companies have had to expand the scope of their compliance operations. The key lesson to be drawn from the chapter is that sustainability has become a mainstream corporate governance topic that has pushed directors and their advisors to become adept at using the analytical tools necessary to direct their companies towards achieving and maintaining long-term value for their stakeholders and in the communities in which they operate.

§6.01    DESCRIPTIONS OF CORPORATE GOVERNANCE

This chapter explores some of the issues surrounding the relationship between corporate governance and sustainability, specifically the degree to which consideration of non-financial issues such as environmental and social responsibility should be part of the debates that occur within boardrooms regarding the goals and objectives of companies. As with almost every topic in the study of organisations, definitions of ‘corporate governance’ vary widely and the choice of the ‘definition’ influences how comparisons among organisations and countries are conducted and how the results and implications of those comparisons are interpreted. A relatively simple definition of corporate governance is that it is ‘the system by which business entities are monitored, managed and controlled’.1 This notion of a ‘system’ focuses on the relationship, and allocation of responsibilities, between the owners of the firm, the shareholders and the managers of the firm who are vested with the duties to oversee day-to-day firm operations. The ‘management group’ consists of two different and important classes, both of which are represented on the firm’s board of directors elected by the shareholders: the ‘executives’, such as the chief executive officer, who are expected to work full-time on the business of the firm; and the non-executive directors, who are not serving as employees of the firm yet are chosen for the independence and expertise and ability to look out for and protect the interests of the shareholders against attempts by the executives to take advantage of their insider positions.

Others have suggested that while definitions of corporate governance do indeed vary widely, they can usefully be sorted into two categories.2 The first set of definitions are primarily concerned with the actual behaviour of corporations as measured by indicators of performance (e.g., growth and/or efficiency), financial structure, operations of the board of directors, the relationship between executive compensation and performance, the relationship between labour policies and firm performance and the roles and treatment of shareholders and other stakeholders. This approach is suitable when studying a single country or firms within a single country. The second set of definitions, thought to be appropriate for comparative studies across national borders, are primarily concerned with the ‘normative framework’, which has been defined as ‘the rules under which firms are operating – with the rules coming from such sources as the legal system, the judicial system, financial markets, and factor (labor) markets’.3

The discussion in this chapter focuses primarily on corporate governance in the United States (US), where the regulatory framework includes state corporation and securities laws, federal securities law and enforcement bodies and regulated stock exchanges. However, it should not be forgotten that ‘corporate governance systems vary across nations’ when comparisons are made using a variety of dimensions including ownership and board structure, managerial incentives, the role of banks and large financial institutions, the size and development of stock markets, company law, securities regulation and government involvement.4 Corporate governance researchers have identified several different types of national systems, or models, of corporate governance that can be used for comparisons, to explain why various internal and external governance mechanisms are used and to predict the success and impact of proposed changes to governance rules and practices. While ‘convergence’ is a widely debated topic among corporate governance experts, it seems clear that while the corporate model has become a universal framework the business form and system of corporate governance used in particular instances will depend on a variety of social and economic factors such as ‘national regional and cultural differences; ownership structure and dispersion; the industry and market environment of the corporation; firm size and structure; lifecycle variations, including origin and development, technology and periodic crises and new directions; [and] CEO tenure, attributes and background’.5

One of the most common descriptions of corporate governance has been the way in which corporations are directed, administered and controlled, and the actual activities of the directors and senior executives have been referred to as steering, guiding and piloting the corporation through the challenges that arise as it pursues its goals and objectives. Jamali et al. explained that the ‘control’ aspect of corporate governance encompassed the notions of compliance, accountability and transparency, and how managers exert their functions through compliance with the existing laws and regulations and codes of conduct.6 At the board level, the focus is on leadership and strategy and directors are expected to deliberate, establish, monitor and adjust the corporation’s strategy; determine and communicate the rules by which the strategy is to be implemented; and select, monitor and evaluate the members of the senior executive team who will be responsible for the day-to-day activities associated with the strategy. In addition, directors are expected to define roles and responsibilities; orient management towards a long-term vision of corporate performance; set proper resource allocation plans; contribute know-how, expertise and external information; perform various watchdog functions; and lead the firm’s executives, managers and employees in the desired direction.7

Setting the strategy for the corporation obviously requires consensus on the purpose of the firm, the goals and objectives of the firm’s activities and the parties who are to be the primary beneficiaries of the firm’s performance. Traditionally, directors were seen as the agents of the persons and parties that provided the capital necessary for the corporation to operate – the shareholders – and corporate governance was depicted as the framework for allocating power between the directors and the shareholders and holding the directors accountable for the stewardship of the capital provided by investors. While economists and corporate governance scholars from other disciplines recognised that the governance framework involved a variety of tools and mechanisms such as contracts, organisational designs and legislation, the primary question was how to use these tools and mechanisms in the best way to motivate and guarantee that the managers of the corporation would deliver a competitive rate of return.8 All of this is consistent with what has been described as the ‘narrow view’ of corporate governance, one that conceptualises corporate governance as an enforced system of laws and of financial accounting, where socio/environmental considerations are accorded a low priority.9

While primacy of shareholder interests was the dominant theme of corporate governance, at least in the US, for decades, there is no doubt that one of the most dynamic and important debates in the corporate governance arena, as well as in other areas of society, is the purpose of the firm. Williams described this debate as follows:10

Is it ‘simply’ to produce products and services that create economic rents to be distributed to rights’ holders according to pre-existing contractual, statutory and (possibly) normative obligations? (Given that close to 70% of new companies ultimately fail, that task cannot be taken as too simple.) Or does the firm also have a social obligation to minimize harm to people and the natural environment in its pursuits of profits, or even a positive duty to promote social welfare beyond its creation of economic rents? In corporate governance and law, this debate tracks the competition between a shareholder versus stakeholder view of directors’ and officers’ fiduciary obligations.

For a long time, the most influential voice among academics with respect to the role and primary objective of corporations was Milton Friedman, the Nobel Prize-winning economist who famously declared that the exclusive goal of corporate activities was to maximise value for the owners of the corporation (i.e., the shareholders). As history shows, this view was seized upon by investors and CEOs who often used aggressive tactics to drive up share prices and create large, yet often dysfunctional, conglomerates. Friedman and others who shared his view maintained that companies did make a positive social contribution by running a profitable business, employing people, paying taxes and distributing some part of their net profits to shareholders.11 Another argument often made for the shareholder primacy approach to corporate governance was that requiring management to invest time and effort in devising ways to create additional social benefits beyond the honest pursuit of profits within the boundaries of the law would dilute management’s focus, undermine economic performance and thereby ultimately undermine social welfare.12 Other supporters of the shareholder-oriented perspective cautioned that corporate responsibility was too much responsibility to impose on directors and pursuing social policy goals was a task best left to the state and not to businesses, which should not get themselves involved with political matters. Another stated concern about expanding the directors’ power beyond shareholder interests is that it would undermine director accountability by allowing them to act in their own self-interest while claiming to act in other constituents’ interests.13

Eventually, however, other members of the academic community, as well as regulators, politicians, activists and even some of the investors that had grown wealthy during the stock market turbulence over the three decades starting with the 1980s began to question the primacy of shareholder value and called for rethinking the role of the corporation in society and its duties to their owners and other parties impacted by their operational activities and strategic decisions. Among other things, this meant challenging the long-accepted assumption that the principal participants in the corporate governance framework were the shareholders, management and board of directors. For example, Sir Adrian Cadbury, Chair of the UK Commission on Corporate Governance, famously offered the following description of corporate governance and the governance framework in the Commission’s 1992 Report on the Financial Aspects of Corporate Governance:

Corporate governance is concerned with holding the balance between economic and social goals and between individual and communal goals. The governance framework is there to encourage the efficient use of resources and equally to require accountability for the stewardship of those resources. The aim is to align as nearly as possible the interests of individuals, corporations and society.

Cadbury’s formulation of corporate governance brought an array of other participants, referred to as ‘stakeholders’, into the conversation: employees, suppliers, partners, customers, creditors, auditors, government agencies, the press and the general community. The focus on interested parties beyond shareholders is the hallmark of a broader view of corporate governance that emphasises the responsibilities of business organisations to all of the different stakeholders that provide it with the necessary resources for its survival, competitiveness and success.14 The stakeholder approach to corporate governance arose out of a growing sense that more consideration had to be given to ‘the whole set of legal, cultural, and institutional arrangements that determine what public corporations can do, who controls them, how that control is exercised, and how the risks and return from the activities they undertake are allocated’.15 Williams clearly described the rationale for the stakeholder perspective to corporate governance as follows:16

From a stakeholder perspective, successful companies incorporate and rely upon multiple social and natural inputs, such as an educated work-force, the physical infrastructure for the production, transportation and distribution of goods, an effective legal system, and natural capital inputs of water, air, commodities, and so forth. Since some significant portion of the inputs of corporate success, including financial inputs, have been contributed by parties other than shareholders, those parties also have interests to be considered in determining the responsibilities of managers and directors and in distributing the outputs of corporate action. Some, perhaps many, of those interests will be protected by contractual or regulatory arrangements, but others cannot be specified ex ante, and so must depend on corporate participants to fairly balance multiple parties’ legitimate claims ex post.

§6.02    DESCRIPTIONS OF CSR AND SUSTAINABILITY

Masuku briefly described the evolution of thought on the role of business in society, beginning with the observation that the traditional profit-centred approach to management originated during the Industrial Age with the presumption that capital formation was the only legitimate role of business and that managers were obligated above all other things to pursue profits to enhance the wealth of their shareholders.17 The 1960s and 1970s saw the slow ascendency of the social responsibility approach to management which was based on the assumption that businesses were actors in a broader environment and thus had responsibilities to respond to social pressures and demands and treat their stakeholders in a manner that complied with both law and ethics. Writing in the 1970s, Davis defined corporate social responsibility, or ‘CSR’, as ‘the firm’s considerations of, and response to, issues beyond the . . . economic, technical, and legal requirements of the firm to accomplish social benefits along with the traditional economic gains which the firm seeks’.18 By the 1980s, the notion that corporations had a duty to behave ethically had achieved broad acceptance, and attention then began to turn to what ethical behaviour actually entailed, how companies should respond to business-related social issues and how ‘corporate social performance’ should be measured. Beginning in the 1990s, a new economic theory of the firm, the ‘corporate community model’, put stakeholders at the centre of corporate strategy. Masuku explained:

the organization is viewed as a socioeconomic system where stakeholders are recognized as partners who create value through collaborative problem solving. It is the role of the organization to integrate the economic resources, political support, and special knowledge each stakeholder offers ‘not to do well’, but because it provides a competitive advantage.19

In 2011, the European Commission provided a simple, yet expansive and important, definition of CSR as being ‘the responsibility of enterprises for their impacts on society’ and went on to explain that ‘[e]nterprises should have in place a process to integrate social, environmental, ethical, human rights and consumer concerns into their business operations and core strategy in close collaboration with their stakeholders’.20 The World Business Council for Sustainable Development (WBCSD), an organisation established and led by chief executive officers of companies focused on sustainability, has defined CSR as ‘the continuing commitment by business to behave ethically and contribute to economic development while improving the quality of life of the workforce and their families as well as of the local community and society at large’.21 This definition recognises the traditional role of corporations in seeking economic benefits and then expands the responsibilities of corporations to include the voluntary pursuit, as a matter of ethical conduct as opposed to compliance with legal requirement, of well-being for a broad range of non-investor constituencies including employees and their families, the local communities in which the business is operated and society as a whole (e.g., environmental responsibility).

While much of the discussion in this chapter focuses on trends in the US, CSR is clearly a global phenomenon. Rahim surveyed steps that had been taken around the globe to integrate the core principles of CSR into the policy objectives of different economies and global companies. Global companies in Europe have been guided by the EU Commission’s Green Paper on Promoting a Framework for CSR and the European Code of Conduct Regarding the Activities of Transnational Corporations Operating in Developing Economies. A number of individual countries in Europe have also taken action driven, at least in part, by a series of resolutions adopted by the European Parliament to facilitate the development of the incorporation of CSR principles in its member economies. There have also been a number of important quasi-legal initiatives for the promotion of CSR at the national level throughout Europe including the International Business Leaders Forum, the Ethical Trading Initiative and Partnership for Global Responsibility.22

Rahim noted that, in contrast to Europe, the US has been slower in using formal regulation to incorporate CSR into the business strategies and operations of corporations, an approach that is consistent with the preference in the US for minimal legislative control of business. According to Rahim, the US has emphasised developing specialised organisations that set rules and standards and provide enforcement regimes, for certain aspects of CSR including the Occupational Safety and Health Administration, Equal Employment Opportunity Commission, Consumer Product Safety Commission and the Environmental Protection Agency. A variety of industry and other non-governmental organisations (NGOs) have also contributed guidelines that can be referenced for the self-regulatory initiatives of individual companies including the US Model Business Principles and the work of the Centre for Corporate Ethics and Governance and the Fair Labor Association. Trade associations in specific sectors, such as automobile manufacturing and paper products, have promulgated guidelines for their members on environmental management practices for themselves and their suppliers.23

A 2017 article in The Economist succinctly described the evolution of CSR up to that time as follows:

Between the 1950s and 1970s, CSR took shape in the form of pre-corporate philanthropy, a largely disparate approach involving support for domestic nonprofits at the discretion of CEOs with little transparency or oversight. In the 1980s, intense foreign competition and a greater focus on shareholders led many publicly traded corporations to adopt more stringent quality and cost controls. This created greater demands to tie corporate philanthropy to financial performance through efforts like cause-related marketing and practices more aligned with a company’s business. Throughout the 1990s, CSR became more international in scope, but was typically reactive in nature and often a response to negative publicity. During this time, a holistic, triple-bottom-line accounting framework of sustainability also began to emerge. Since the 2000s, CSR has grown increasingly strategic, and a broader concept of sustainability has gained ground. Public pressure to address negative corporate externalities, and pressing social, economic, and environmental issues drove the evolution of these practices. Over time, they have blurred the lines between the public, private, and civil sectors, and redefined traditional roles and structures in the process.24

While CSR is generally associated with ensuring the corporations contribute to sustainable economic development at the macro level, the concept of corporate sustainability can be seen as primarily concerned with the survival, or sustainability, of the corporation itself, something that is necessary in order for the corporation to make the contributions to society that are expected from being a ‘responsible corporate citizen’. Corporate sustainability goals and programmes are focused on issues that not only impact society as a whole but also must be addressed by the directors and managers of a corporation in order for it to survive and thrive: climate change; resource scarcity; demographic shifts; and regulatory and political changes.25

A 2017 article in The Economist described ‘sustainability’ in the corporate context as follows:

The term ‘sustainability’ is often used interchangeably with CSR or viewed exclusively through an environmental lens. Thought leaders, however, generally describe it as a business strategy that creates long-term stakeholder value by addressing social, economic, and environmental opportunities and risks material to a company. It is integral to a company’s business and culture, rather than on the periphery. Optimizing waste reduction, or water or energy consumption, for example, can help a company reduce operational costs. Sustainability can drive innovation by reconceiving products and services for low-income consumers, opening new lines of business and boosting revenue in the process. Finally, being socially responsible can help a company earn license to operate in new markets, and attract and retain talent.26

While the terms ‘CSR’ and ‘corporate sustainability’ are often used interchangeably, there are real and important distinctions between the two concepts; however, corporations can and should pursue both CSR and sustainability in order to generate the most value for all of their stakeholders:

        – Avoiding environmental harm from operational activities not only is a socially responsible way to conduct business but also ensures that the corporation has sufficient natural resources available to it to survive and thrive in the future.

        – Monitoring the environmental and social impact of the activities of members of the corporation’s supply chain not only protects natural and human resources but also ensures that the corporation will have reliable partners and a stable stream of inputs for its products.

        – Treating employees and their families fairly and providing them with a living wage not only enhances their well-being but also makes it easier for the corporation to attract and retain the talent necessary to create and commercialise innovative products and services needed to maintain long-term competitiveness.

        – Honest engagement with local communities and environmental and social activists promotes mutual understanding and problem-solving while reducing potential distractions for directors and members of the management team.

        – Products that are developed in an environmentally and socially responsible manner not only reduce the burden on natural and human resources but also improve the corporation’s reputation and brand and reduce the risk of consumer disenchantment and product recalls.

§6.03    CONVERGENCE OF CSR AND CORPORATE GOVERNANCE

Rahim observed that the convergence of CSR and corporate governance has been slowly but surely evolving over a number of decades beginning with ‘the sophistication of consumers in the 1960s, the environmental movement of the 1970s and the increasing interest in the social impacts of business in the 1990s’.27 While these changes and movements did not always trigger specific CSR initiatives, they did set the stage along with ‘the global social urge to include the previously excluded social costs of production and the hidden costs incurred by the environment as a result of business activities with the corporate balance sheet; the lack of confidence in the institutions of the market economy; and the demand for ensuring sustainable development’.28 According to Rahim, the result of all this was increased pressure to update and extend the narrower meaning of corporate governance to enable companies to demonstrate their responsibility to all of their stakeholders and society in general through their performance. As time has gone by, CSR has become recognised as ‘[a] business strategy to make the ultimate goals of corporations more achievable as well as more transparent, demonstrate responsibility towards communities and the environment, and take the interests of groups such as employees and consumers into account when making long-term business decisions’.29

Jamali et al. argued that the convergence of CSR and corporate governance could be illustrated by identifying and acknowledging discernible overlaps between the two concepts.30 For example, the broader concept of corporate governance, which entails responsibility and due regard to the wishes of all key stakeholders and ensuring that companies are answerable to all stakeholders, is quite similar to the stakeholder conception of CSR that views businesses as being accountable vis-à-vis a complex web of interrelated stakeholders that sustain and add value to the firm. When corporate governance is viewed in a narrower manner, such as focusing on ensuring accountability, compliance and transparency, one can see the need for firms to meet their responsibilities to internal stakeholders by addressing issues related to skills, and education, workplace safety, working conditions, human rights, equity/equal opportunity and labour rights. Jamali et al. mentioned other links between CSR and corporate governance including the duty of companies to assume their fiduciary and moral responsibilities towards stakeholders; a common grounding in transparency, accountability and honesty; opportunities to regain the trust of clients and society at large; and sources of important long-lasting benefits and sustainability for the business.31

Szabó and Sørensen noted that corporate governance and CSR shared many common features that are likely to promote good governance while at the same time encouraging greater attention to, and improvements in, CSR initiatives.32 Some of the specific common features that they mentioned included regulatory approach, which is both cases has largely been based on voluntary codes and self-regulation; transparency, which has been integrated into corporate governance through reporting requirements on financial performance and now appears in connection with the voluntary disclosure and reporting on CSR initiatives and topics such as environmental, labour and human rights matters; independent directors, which have traditionally been used as a means for ensuring that the interests of shareholders are protected but could also be proponents for taking into account a broader group of stakeholder interests and could therefore play an important role in advancing CSR; greater diversity of board members, which could enhance both corporate governance and CSR; risk management, an obligation of the board of directors that has always been part of corporate governance but which has been expanded to include the risk and opportunities associated with key topics of CSR (i.e., climate change, the environment, health, safety and human rights); and ‘whistle-blowing’ procedures for employees and other stakeholders that can be used to report both corporate governance and regulatory compliance problems and activities of the company that are unethical and/or likely to have adverse environmental and/or social impacts.

The drive towards, and pace of, the convergence of CSR and corporate governance has turned on a variety of key factors. Strandberg found that drivers of CSR at the values level included: improvements in information technology and a surge of globalisation that has resulted in greater interconnection between stakeholders and companies; recognition of the role of CSR and a values-based approach to governance and decision-making on improving motivation and productivity among employees, the desire of companies to protect their reputation and build trust in an era of corporate scandals; and the need to take steps to ensure that the benefits of globalisation are shared more broadly and the ascendency of new types of corporate leaders dedicated to advancing CSR competencies in their organisations and linking CSR issues with mainstream business issues. At the risk level, the main drivers of CSR have been the recognition of investors that CSR can and does have a positive impact on the financial and overall performance of their portfolio companies and the growing attention that directors have paid to social and environmental responsibility while developing their governance frameworks. In addition, governments have become more involved with regulating activities in CSR areas such as the environment, labour relations and reporting, which means that companies have had to expand the scope of their compliance operations.33

Rahim summed up the evolution of corporate responsibility and its relationship to corporate governance as follows:

The basis of corporate responsibility has transitioned from why companies must be socially responsible to how they can become socially responsible. CSR is now a major component of new business and CG models for long-term sustainability. It has converged with the new trend of CG and contributed to the shifting of the traditional notion of CG to a vehicle for pushing corporate management to consider broader social issues. CSR defines corporate responsibilities to society as follows: firstly, that companies have a responsibility for their impact on society and the natural environment, which on occasion goes beyond legal compliance and the liability of individuals; secondly, that companies have a responsibility for the behaviour of others with whom they do business; and thirdly, that business needs to manage its relationship with wider society, whether for reasons of commercial viability or to add value to society.34

§6.04    IMPACT OF CONVERGENCE ON CORPORATE REGULATION

Rahim observed that the potential convergence of CSR and corporate governance has affected the modes of corporate regulation and that ‘hierarchical command-and-control’ regulation dictated by the state is being replaced by a mixture of public and private, state and market, traditional and self-regulation institutions that are based on collaboration among the state, business corporations and NGOs.35 In fact, Rahim argued that the impact of the convergence of CSR and corporate governance has mostly been reflected by the development of self-regulatory regimes in the business environ ment which include both attempts by organised groups to regulate the behaviour of its members and efforts by individual companies to exercise control over themselves to maintain the stability of their function and achieve certain organisational goals.36 While self-regulation can be mandated or coerced by the state, most of the self-regulatory initiatives to date relating to CSR have been voluntary systems initiated and operated by corporations, often acting collectively with input from stakeholders. All of this seems to be consistent with the erosion of the authority and power of the nation state that has occurred due to globalisation and the accompanying rise of the influence of non-state actors and transnational bodies in constructing regulatory schemes and devices for businesses.37

Rahim noted that individual companies have been self-regulating their CSR-related activities through their own codes of conduct and/or through incorporation of a multi-stakeholder initiative or guidelines prepared by another social or commercial organisation.38 When corporations create their own codes of conduct, they are simultaneously acting as both ‘regulator’, responsible for the rules, and the ‘regulate’, responsible for the implementation of those rules. Acting in this fashion provides the corporation with the flexibility to frame its own internal strategies for the pursuit of broader public policy goals taking into account its specific circumstances and resources. However, when corporations adopt technical and qualitative standards provided by multi-stakeholder initiatives and other external organisations, the regulator is separated from the regulate, although corporations are generally encouraged to get involved in standard-setting exercises to ensure that their concerns are heard and addressed. While acting in this manner arguably increases the costs associated with implementation and compliance, it does provide corporations with the opportunity to access emerging best practices among their peers and enhance their brand and reputation by being associated with widely respected standards.

The codes of conduct referred to above began to appear during the 1990s, often adopted by large companies with a strong presence in developing economies with weak state-based regulatory systems and companies engaged in sectors where brand reputation and export orientation were critical (e.g., apparel, sporting goods, toy and retail sectors, oil, chemicals, forestry and mining).39 In general, these codes addressed corporate ethics, moral guidelines and key CSR issues like human rights, labour, the environment and sustainable development.40 Notably, the codes generally extended outward to include supply chain participants and included restrictions on doing business with suppliers that did not respect workers’ rights (e.g., freedom of association) and ensure fair pay and treatment for their workers. Suppliers were also expected to support sustainability and use ethical practices to ensure their product quality and processing efficiency (e.g., refrain from using child labour and provide for environmentally friendly manufacturing methods). In many cases, companies supplemented their codes by providing training programmes for suppliers and creating mandatory environmental management systems.41

Codes of conduct have been criticised as tools used by corporations to pursue their own interests rather than public policy goals and for failing to actually improve corporate behaviour worldwide absent accompanying changes in business culture and decision-making.42 Companies have also been criticised for creating codes of conduct that are complex and difficult to interpret and then ignoring them in practice or failing to ensure that they are prioritised through proactive communications from the independent directors and the members of the senior executive team.43 In turn, proponents of codes of conduct argue that the codes can positively affect sales, purchasing and recruitment of new staff, secure the company’s reputation, create innovation, increase motivation among their employees and improve risk management and compliance, all of which ultimately leads to the increased sustainability of their company.44 Codes of conduct have also been praised for their potential positive impact on internal governance including clarification of the company’s mission, values and principles and their value as a guide and source of reference for the day-to-day decision-making of employees.

Rahim noted that another trend in self-regulation has been the growing attention to non-financial reporting, a trend that began in the 1990s in response to a series of environmental disasters and continued thereafter to expand to include a wider range of corporate policies and CSR-related issues.45 In the beginning, these reports primarily focused on informing the public of the company’s existing CSR policies; however, as time went by, companies began to use the reporting process as a means for creating channels of communication with their stakeholders. As this so-called sustainability reporting has become more sophisticated, incorporating metrics to be used to track the company’s CSR performance, it has become a driver of corporate governance practices and pushes boards towards considering and incorporating better mechanisms for long-term accountability to their constituencies. While sustainability reporting has been largely voluntary, there is now a trend among legislators and regulators to require such reporting alongside traditional disclosures of financial results.

Rahim noted that both codes of conduct and non-financial reporting have been significantly influenced by external stakeholders eager to be involved in the formulation of codes and reporting practices and ‘supervise’ the way in which businesses have chosen to self-regulate their CSR activities. One important by-product of all of this has been the development of a ‘standardization regime’ (i.e., ‘an agreement based on the principles that guide the standards of activities’) in both areas including multi-stakeholder codes and principles used as guidelines for codes of conduct and reporting frameworks, such as the Global Reporting Initiative (GRI), available for consultation in presenting the content and results of CSR initiatives and programmes.46 Rahim explained that the multi-stakeholder initiatives involved companies, trade unions and other workers’ associations, government agencies, NGOs and academics and included not only a framework of rules and guidelines for operations but also mechanisms for monitoring and verification and evaluation of the CSR performance of companies.

Williams noted that some stakeholder theorists have argued that the current version of ‘corporate responsibility’, which generally emphasises disclosure and voluntarism, is too modest and has failed to make a significant impact on addressing human rights issues, many of which remain in an extreme form all around the world in the communities in which corporations continue to pursue their profit-making strategies.47 These theorists believe that even though much is made of the ‘business case’ for ‘voluntary’ corporate responsibility (i.e., acting responsibly enhances the ‘intangible’ value of the corporation, which has been estimated to account for anywhere from 70% to 80% of total market value, by improving brand reputation and goodwill and creating intellectual property necessary for innovation), the reality is that substantial economic disincentives remain for corporations and that they are likely to be unwilling to incur higher labour costs and/or make expensive investments in pollution abatement unless there is a supportive regulatory framework that creates a level playing field for competition (i.e., all of the participants in the market will be required by law to increase wages and reduce the harm that their activities cause to the environment).48

After evaluating the arguments made by proponents of both the shareholder and stakeholder perspective, Williams praised the corporate responsibility initiatives for the many ways in which they had improved conditions of employment, brought attention to environmental problems and motivated firms to develop innovative products and solutions to address these problems, and noted the empirical evidence that responsibility is generally a good business strategy; however, she cautioned that ‘corporate responsibility does not fundamentally change underlying power relationships between companies and citizens’; that companies can volunteer to act to address social and environmental problems – or not; and that corporate responsibility may dissuade governments from regulating, thus leaving gaping holes into which corporations may decide to march at great cost to the environment and the lives of millions of people around the world.49 Williams also noted that while economic development has improved the overall standard of living, billions of people would benefit from greater access to productive enterprise, and it is important that the underlying normative and material conditions of that access matter be managed properly, a role that should not be left to corporations themselves.

For Williams, the solution was to seriously consider more ‘hard law’ regulating social responsibility, thus giving directors more guidance for decisions in the area and satisfying those who have complained that corporate responsibility based primarily on disclosure is too weak, and she suggested that the best place to look for guidance would be the self-regulatory initiatives that businesses had already chosen to participate in.50 More regulation is allowed by economic theory when necessary to address market failures such as the negative externalities associated with irresponsible behaviour of businesses and, as Williams pointed out, ‘[e]ven Friedman believed that business has an obligation to conform “to the basic rules of the society, both those embodied in law and those embodied in ethical custom”’.51 In addition, actions by governments to make environmental and social responsibility a legal obligation for businesses may be necessary in order to ensure that the positive changes associated with corporate responsibility become sustainable.52

 

§6.05    INVESTOR INTEREST IN CSR AND SUSTAINABILITY AND IMPACT ON BOARD OVERSIGHT

Sustainability has become an important issue for the major institutional investors and asset managers, and the marketplace is seeing an increase in smaller, more specialised investment funds that are primarily oriented towards providing capital to companies that excel in their environmental, social and governance (ESG) practices and which focus on ESG-oriented activities such as climate change and impact investing. The goal of investors is to encourage their portfolio companies to contribute to the successful pursuit of environmental and social outcomes which continue to provide investors with a suitable financial return.

Several factors have contributed to the surge in the interest of investors in corporate sustainability and the ESG practices of their portfolio companies:53

        – Recognition in the financial community that ESG factors play a material role in determining risk and return.

        – Understanding and accepting that incorporating ESG factors is part of investors’ fiduciary duty to their clients and beneficiaries.

        – Concern about the impact of short-termism on company performance, investment returns and market behaviour.

        – Increased legal requirements protecting the long-term interests of beneficiaries and the wider financial system.

        – Pressure from competitors seeking to differentiate themselves by offering responsible investment services as a competitive advantage.

        – Increasing activism of beneficiaries who are demanding transparency about where and how their money is being invested.54

        – Concern regarding value-destroying reputational risk associated with environmental and social issues such as climate change, pollution, working conditions, employee diversity, corruption and aggressive tax strategies in a world of globalisation and social media.

The potential benefits to institutional investors have been highlighted by the Conference Board, which has argued that CSR enhances market and accounting performance, lowers the cost of capital, improves business reputation, and fosters new revenue growth when it is channelled towards product innovation.55 Similarly, the Chairman and CEO of BlackRock, Inc., the largest asset manager in the world, wrote in his 2016 Annual Letter to the CEOs of BlackRock’s portfolio companies that ‘[o]ver the long-term, environmental, social and governance (ESG) issues – ranging from climate change to diversity to board effectiveness – have real and quantifiable financial impacts’.56 While many investors argue that focusing on corporate sustainability is necessary in order for companies to identify and mitigate the risks to current operations due to climate change, shortages of natural resources and ignoring basic human rights issues, investors also believe that developing and implementing innovating solutions to environmental problems, improving workplace conditions and forging strong relationships with local communities will lead to better economic performance for the business.

As for the specific CSR and corporate sustainability issues that are most important to investors, and which should therefore be priorities for directors and members of the executive team, reference can be made to surveys of CSR-related shareholder proposals compiled by organisations such as the Institutional Shareholder Services Inc. (ISS) Governance Analytics Database. In 2016 and early 2017, for example, the most popular topics among shareholder activists included lobbying disclosure, climate change reporting, political contributions disclosure, gender pay gap disclosure and sustainability reporting, a list that highlighted a decided shift in shareholder engagement towards sustainability and away from some of the issues that had dominated in previous years such as proxy access.57 A little more than half of the CSR-related shareholder proposals submitted to companies in 2016 were actually voted upon since some did not meet the criteria for voting established by the company and others were removed from the ballot before the meeting based on undertakings by the company following engagement with the proponents of the proposal to voluntarily provide expanded CSR-related disclosures. Average support for those proposals that were voted upon was around 20%; however, nine proposals focusing on the following topics received majority support: board diversity, political contributions disclosure, methane emissions management, sustainability reporting, animal welfare, prohibition of sexual orientation and gender identity discrimination and gender pay gap disclosure. Companies can gather further insights by closely reviewing the proxy materials of other firms in their industry and the published voting records and pronouncements of their major institutional investors.

Harper Ho suggested that investor activism around ESG issues and investors’ growing demand for investment-grade ESG information has important implication for how directors should approach corporate governance, investor engagement, compliance and disclosure practices.58 First of all, the broadened scope of risks that directors must consider in light of ESG activism means that boards must have new capacities to support oversight of ESG risk. Second, investors want their companies to integrate ESG performance metrics and long-term benchmarks into executive compensation. Third, directors should ensure that investor engagement encourages dialogue and learning and confirm that senior management and investor relations personnel are aware of the increasing overlap between corporate governance and environmental and social concerns. Finally, directors need to improve the quality and formatting of their sustainability-related reporting and ensure that ESG materiality is being considered as part of their company’s financial reporting process. According to Harper Ho, companies that can improve their practices in these areas are likely to see improved financial and operational performance, improved focus on long-term risk and return, better access to ‘patient capital’ (i.e., investors that are less fixated on quarterly earnings and more supportive of R&D and other investments in the company’s future) and be able to identify and exploit new sources of value for the company and keep ahead of emerging risks and opportunities.59

 

§6.06    TRANSPARENCY AND DISCLOSURE

As interest in CSR and corporate sustainability has grown, companies have found that they are subject to heightened scrutiny and that the traditional disclosure practices that focused primarily, if not exclusively, on financial information and performance and related risks are no longer adequate. Companies must now be prepared to provide disclosures that address the specific concerns and expectations of multiple stakeholders beyond investors including customers, employees, business partners, regulators and activists. This means that the board of directors must understand existing and emerging disclosure requirements and ensure that the company has the necessary resources to collect and analyse the required information and present it in a manner that is clear and understandable. While certain CSR and corporate sustainability disclosures have now become minimum legal requirements in some jurisdictions, in general such disclosures are still a voluntary matter, and directors have some leeway as to the scope of the disclosure made by their companies and how they are presented to investors and other stakeholders.

As of 2013, over 90% of the Global 250 companies had decided to voluntarily disclose more environmental, social and governance information than required by law60 and Williams noted in 2016 that:

[v]oluntary, transnational standards of best social and environmental practices are proliferating in virtually every industry, many with associated certification schemes and requirements for third-party attestation or auditing … [and] … [t]hese voluntary initiatives are increasingly being supplemented by domestic and multilateral government actions to encourage, or in some cases require, companies to pay closer attention to the social and environmental consequences of their actions and to disclose more information about those consequences.61

The US, which has comprehensive reporting requirements relating to a broad range of corporate governance matters, has been a notable laggard with respect to establishing a comprehensive general ESG disclosure framework; however, there are certain specific federal and state disclosure requirements in certain contexts such as releases into the environment, management through recycling, median employee pay, mine safety disclosure and ‘conflict minerals’ disclosure.62 Public companies in the US are required to make certain of their CSR and corporate sustainability disclosures in their SEC filings, which means that those disclosures are being made with a higher potential risk of liability. Apart from mandatory disclosure, several studies have found that about 80% of larger US public companies have voluntarily provided some form of disclosures on their CSR and corporate sustainability initiatives in the form of published CSR/sustainability reports and/or disclosures on the company website; however, the quality of these disclosures has been criticised by the Sustainability Accounting Standards Board, which found that 52% of a sample of almost 600 companies that had made disclosures of CSR-related risks had done so using boilerplate language and has failed to disclose their plan to address such risks.63

When companies were first attempting to provide voluntary disclosures relating to their CSR and corporate sustainability initiatives, they often struggled with the format and depth of their reporting. Fortunately, as time went by, a consensus began to emerge about the benchmarks that companies should use for guidance in preparing their CSR and corporate sustainability reports. Of particular note are the standards for sustainability reporting developed by the GRI (www.globalreporting.org), which is a multi-stakeholder developed international independent organisation that helps businesses, governments and other organisations understand and communicate the impact of business on critical sustainability issues such as climate change, human rights, corruption and many others; the International Integrated Reporting Framework developed by the International Integrated Reporting Council (IIRC, www.integratedreporting.org), and the resources available from the Sustainability Accounting Standards Board (SASB, www.sasb.org), which publishes the SASB Implementation Guide for Companies that provides the structure and the key considerations for companies seeking to implement sustainability accounting standards within their existing business functions and processes. However, while the efforts of the GRI, IIRC and the SASB indicate that some progress has been made regarding the development of measurement and disclosure frameworks relating to corporate sustainability and ESG practices, companies and their stakeholders are not yet able to rely on universally accepted guidelines.

 

§6.07    CONCLUSION

Corporate governance is the system and structures of rules, practices and processes by which a company is directed and controlled, the goals and objectives of the company are established and the performance of the company is tracked. Traditionally, corporate governance has focused on the owners of the corporation that have supplied the financial capital necessary for the business to operate (i.e., the shareholders); regulation of the duties and responsibilities of the persons that the owners have selected as their agent to deploy their financial capital and generate a reasonable return on their investment (i.e., the directors and the members of the executive team); the control environment, which includes accounting procedures, internal controls and external audits used to track the operational activities of the company selected by the directors as the best means for delivering the anticipated return on investment to the shareholders; and transparency and disclosure, which are needed in order for the shareholders to fully understand how their financial capital has been used and to ensure that their agents, the directors and members of the executive team have not abused their positions.

As time has gone by, corporate governance has emerged from what often seemed to be an esoteric collection of laws, regulations and contracts to recognition of its role as a primary driver of competitive advantage and profitability and a means for making and executing strategic decisions and ensuring that companies achieve their goals. Writing in 2008, Jamali et al. summed up the importance of corporate governance as follows:

The importance of [corporate governance] lies in its quest at crafting/continuously refining the laws, regulations, and contracts that govern companies’ operations, and ensuring that shareholder rights are safeguarded, stakeholder and manager interests are reconciled, and that a transparent environment is maintained wherein each party is able to assume its responsibilities and contribute to the corporation’s growth and value creation. Governance thus sets the tone for the organization, defining how power is exerted and how decisions are reached.64

In 2010, the International Finance Corporation (IFC) described corporate governance as referring ‘to the structures and processes for the direction and control of companies’ and limited the coverage of corporate governance to the areas mentioned above (i.e., shareholders, directors, controls, transparency and disclosure). Notably, the IFC made it clear that it did not consider corporate governance to include, although the IFC said it might reinforce, CSR and corporate citizenship; socially responsible investing and other elements of what had become to be referred to as ‘corporate sustainability’ such as political governance, business ethics, anti-corruption and anti-money laundering.65 However, since that time, as the world worked its way through a global financial crisis that called into question the norms of corporate governance that had been in place since the 1970s and serious questions arose regarding the environmental and societal impacts of the decisions of shareholders and directors, there has been a clear shift in perceptions regarding the relationship between corporate governance and sustainability. In its guidance to corporate directors for 2018, one of the world’s most prestigious legal advisors to boards on transactions and governance issues nicely described the changing landscape as follows:

First, while corporate governance continues to be focused on the relationship between boards and shareholders, there has been a shift toward a more expansive view that is prompting questions about the broader role and purpose of corporations. Most of the governance reforms of the past few decades targeted the ways in which boards are structured and held accountable to the interests of shareholders, with debates often boiling down to trade-offs between a board-centric versus a more shareholder-centric framework and what will best create shareholder value. Recently, efforts to invigorate a more long-term perspective among both corporations and their investors have been laying the ground work for a shift from these process-oriented debates to elemental questions about the basic purpose of corporations and how their success should be measured and defined. In particular, sustainability has become a major, mainstream governance topic that encompasses a wide range of issues such as climate change and other environmental risks, systemic financial stability, labour standards, and consumer and product safety. Relatedly, an expanded notion of stakeholder interests that includes employees, customers, communities, and the economy and society as a whole has been a developing theme in policymaking and academic spheres as well as with investors.66
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CHAPTER 7    Corporate Social Responsibility Reporting

Margaret Peloso & Travis Hunt

This chapter reviews the landscape of accepted and emerging voluntary disclosure regimes used for corporate social responsibility reporting. The chapter traces the development of these reporting programs from voluntary, public-relations focused efforts toward emerging legal requirements that are increasingly viewed as material by certain investors. The chapter evaluates the implications for companies of these evolving uses of voluntarily disclosed CSR information and concludes that companies should expect the CSR reporting landscape to continue its rapid evolution as issues that have traditionally been the focus of CSR reporting become of increasing importance to investors and regulators.

§7.01    INTRODUCTION

Just as the definition of corporate social responsibility (CSR) has evolved over time, the concept of companies1 disclosing information about their relationship to society and their natural surroundings continues to evolve. Because topics related to CSR have traditionally not been considered “financial” or “material” to investors in the same way that companies’ financial disclosures have been, reporting of CSR information to stakeholders has generally been done through responses to questionnaires or in stand-alone reports that companies have published separately from annual financial reports. As CSR-related topics have gained interest, certain investors have begun to use them in making investment decisions. ESG (environmental, social, and governance) factors comprise the CSR-related information that investors have chosen to use in their investment decisions.2 Acknowledging that CSR, ESG, and sustainability are all separate terms, though sometimes defined with significant overlap, we use “CSR information” in a broad sense in this chapter to encompass all information related to CSR, ESG, and sustainability, except in cases where we specifically discuss investor decisions related to ESG factors.

Until recently, the evolution in CSR reporting was driven largely by organizations involved in creating the voluntary reporting frameworks that companies use to disclose CSR information. Since 2010, CSR reporting has accelerated exponentially. There are several reasons for this acceleration, including widespread reporting by companies, increased public focus on social issues, increased public focus on climate change and the creation of a climate reporting framework by the G20 Financial Stability Board’s (FSB) Taskforce on Climate-Related Financial Disclosures (TCFD), and formal regulation in the form of the EU Directive 2014/95/EU on nonfinancial reporting. Since 2010, there has also been an increased interest in ESG factors by investors, which recently culminated in the backing of ESG-related initiatives by many institutional investors. As CSR reporting has become more widely undertaken and investors have paid more attention to ESG factors, the importance of answering fundamental questions about the role of this information in the world economy has only become more significant.

One fundamental question that does not have a universal answer is whether CSR disclosures should be considered “material” in a traditional financial investing sense. The answer to this question has broad implications for several aspects of how CSR information should be treated. For example, if CSR information is considered “material,” companies would be legally required to include it in annual financial reports and should have it audited or verified by third parties, as is done for material financial information. Further, if CSR information is considered material by some investors in some countries, this could have a trickle-down effect on other countries who may consider following the lead of the EU and certain stock exchanges and require companies to disclose CSR information.

Because the answer to the question of materiality for CSR information depends in part on investor sentiment in the same way that materiality for financial information is defined by reference to investor expectations, the definition of materiality for CSR information may be subject to shifts over time, different determinations of materiality for different types of CSR information, and disparate conceptions of what nonfinancial information may be relevant by different investors, CSR reporting organizations, countries, and others involved in CSR reporting. Indeed, each of the existing voluntary reporting frameworks has established its own definition of “materiality” to fit the framework—some with reference to traditional notions of materiality used in financial reporting and others with much broader definitions intended to ensure that interested parties, whether they are financial investors or not, have access to relevant CSR information. If the answer to the materiality question continues to evolve in this disjointed manner, this would be in keeping with the proliferation of voluntary CSR reporting frameworks themselves. As explained below, those voluntary frameworks have taken a winding path that includes overlap with each other, with international CSR initiatives by the UN and others, and now with the formal regulation of CSR reporting by Member States within the EU and by certain stock exchanges.

Following a brief history of CSR reporting, this chapter is broken into four major parts: (1) a discussion of the main voluntary nonfinancial reporting frameworks and other voluntary reporting initiatives; (2) an overview of formal nonfinancial reporting regulations and initiatives, including EU Directive and listing requirements by stock exchanges; (3) a discussion of recent trends in shareholder activism related to certain ESG topics; and (4) a brief overview of the major ESG rating agencies.

 

§7.02    A BRIEF HISTORY OF CSR REPORTING

In 1999, nongovernmental organizations Ceres (formerly the Coalition for Environmentally Responsible Economies) and the Tellus Institute through their Global Reporting Initiative (GRI) developed a set of Sustainability Reporting Guidelines. Since that time, GRI became its own entity, the GRI Guidelines have undergone several revisions, and they have now been converted to the GRI Sustainability Reporting Standards (GRI Standards).

In 2002, the Carbon Disclosure Project (now CDP) was formed and began sending questionnaires to companies to disclose greenhouse gas (GHG) emissions data and related information. CDP has grown to become a climate and environmental reporting and benchmarking organization that now requests information on forests and water topics in addition to general information regarding climate change. In 2007, CDP, Ceres, and other NGOs created the Climate Disclosure Standards Board (CDSB), with a goal to “promote and advance climate change-related disclosure in mainstream reports through the development of a global framework for corporate reporting on climate change advanced.”3 Since then, CDSB has released several versions of its framework, which largely compiles climate and environmental disclosure standards developed by CDP, GRI, and others.

Since 2010, CSR reporting has continued to evolve at a rapid pace. In 2011, the Sustainable Accounting Standards Board (SASB) was formed with a goal of creating standards for public companies to report nonfinancial information in annual financial filings, specifically United States (U.S.)-based companies in their SEC Form-10K filings. Also in 2011, companies whose stocks were exchanged on the Johannesburg Stock Exchange (JSE) were required to either publish integrated nonfinancial and financial reports or explain why they would not. The need for more information on how to produce integrated reports in light of this requirement led to the creation of the International Integrated Reporting Council (IIRC), which created the International <IR> Framework in 2013. The movement toward formal regulation of nonfinancial disclosures took a major leap forward in 2014, when the European Union issued a Directive to Member States, Directive 2014/95/EU, to begin requiring the disclosure of nonfinancial and diversity information of certain large businesses. Further, many countries and stock exchanges around the world have now begun requiring companies to disclose nonfinancial information, either through one of the existing reporting initiatives or through some other means.

Since 2014, the rate at which ESG reporting has evolved has only increased. As shown by the events outlined below, some of the main drivers behind these events have been increased public interest in climate-related issues and increased interest in ESG factors by investors:

        – In 2015, the G20 FSB created a TCFD to develop “voluntary, consistent climate-related financial risk disclosures for use by companies in providing information to investors, lenders, insurers, and other stakeholders.” In 2017, the TCFD released final recommendations for climate-related disclosures.

        – By 2017, all EU Member States had implemented Directive 2014/95/EU and began requiring certain large companies to disclose nonfinancial information. Several Member States required disclosure of more information than that envisioned by the Directive.

        – In 2017, SASB released exposure drafts of its sector-specific sustainability accounting standards, following provisional standards released in 2016. SASB plans to release finalized standards in 2018.

        – In 2017, the GRI Standards, which were published in 2016, superseded all previous GRI Guidelines, with a goal of making the GRI Standards the recognized global standards for nonfinancial reporting.

        – In 2018, CDSB released an updated framework, intended to be a standard global framework for environmental disclosures.

        – In 2017 and 2018, shareholders of many large publicly traded companies, including large institutional investors, began supporting shareholder proposals for companies to provide more robust disclosures of climate-related and other CSR and ESG information. Proposals and shareholder engagement led several companies to create and publish reports on the risks and opportunities to their business associated with climate change.

In November 2018, many of the voluntary reporting frameworks announced that they would be undertaking a two-year project focused on aligning their frameworks to “make it easier for companies to prepare effective and coherent disclosures that meet the information needs of capital markets and society.”4

 

§7.03    VOLUNTARY REPORTING FRAMEWORKS

The question of materiality has been answered differently by each of the main voluntary reporting frameworks, both through their adoption of disparate definitions of the term “materiality” and through the topics they identify as potentially “material” to stakeholders.

[A]    The Definition of Materiality for Voluntary Reporting

In developing frameworks on ESG reporting, each of the initiatives discussed above—GRI, CDP, the CDSB, SASB, the IIRC, and the TCFD—has had to navigate the question of materiality. Each framework has done so through either the adoption of an explicit definition of materiality or the frameworks’ identification of topics that may be of interest to investors and other interested parties. For example, GRI has elected to provide companies a wide variety of disclosure topics in an effort to establish a generally applicable standard for all companies worldwide, and GRI expects companies to make their own assessment of which topics are material to their business and of interest to their stakeholders.

The breadth of SASB’s standards is similar to GRI, but instead of requesting companies to undertake their own materiality assessment, SASB has chosen specific topics for companies in seventy-nine different industries that it feels are “reasonably likely” to be material to the companies’ business. SASB’s standards are limited by the fact that they only seek disclosure of information in annual financial reports and, until recently, SASB’s standards were focused on U.S.-based companies or companies filing reports with the SEC. The IIRC’s approach is perhaps the most ambitious in that it seeks to change the entire way in which companies report both financial and CSR information by having companies calculate and disclose information related to various types of “capitals” (financial, manufactured, intellectual, human, social and relationship, and natural) that companies produce or affect. The limit on the scope of IIRC framework is that its aim is to have companies explain to providers of capital how a company creates value over time. CDP, the CDSB, and the TCFD, however, have focused their recommended disclosures on environmental issues generally and climate change specifically, a topic that itself is broad enough to subsume many other CSR topics.

As shown in the table below, there are also significant differences in each framework’s definition of materiality.



	
Disclosure Initiative
	
Materiality Definition
	
Target Audience


	
GRI
	
Information that “may reasonably be considered important for reflecting the organization’s economic, environmental and social impacts, or influencing the decisions of stakeholders.”
	
Stakeholders, which are broadly defined as entities or individuals that can reasonably be expected to be significantly affected by the organization’s activities or products and services, and whose actions can reasonably be expected to affect the ability of the organization to successfully implement its strategies and achieve its objectives.


	
CDP
	
N/A
	
Primary users of financial statements (current/potential capital providers, lenders).


	
IIRC
	
“A matter is material if it is of such relevance and importance that it could substantively influence the assessments of providers of financial capital with regard to the organization’s ability to create value over the short, medium and long term.”
	
Providers of financial capital with focus on what is material to an assessment of how an organization creates value over time.


	
CDSB
	
Environmental information is material if “[t]he environmental impacts or results it describes are, due to their size and nature, expected to have a significant positive or negative impact on the organization’s financial condition and operational results and its ability to execute its strategy” among other potential indicators of materiality, as described in CDSB’s 2018 Framework.
	
Primary users of financial statements (current/potential capital providers, lenders).


	
SASB
	
Information is material if “a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the ‘total mix’ of the information made available.” (U.S. Supreme Court definition, TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976) and Basic v. Levinson, 485 U.S. 224 (1988))
	
Investors.


	
TCFD
	
Companies should “determine materiality for climate-related issues consistent with how they determine the materiality of other information included in their financial filings.”
	
Investors, lenders, insurers, and other stakeholders.5


The varying approaches to defining materiality are evidenced not only in the organizations’ different definitions of the term “material” but also in each reporting framework’s (1) formation and history, (2) the guiding principles and other means the reporting frameworks employ to seek to ensure company compliance with the framework, and (3) the topics listed for potential disclosure by the framework.

 

[B]    The Global Reporting Initiative (GRI)

The breadth of disclosures covered under the GRI Standards sets this framework apart from many others. GRI expects companies to consider all of its many listed topics but to choose only those that are “material” as defined by GRI and as applied by the reporting company to disclose in reports. GRI’s emphasis on broad applicability is apparent not only in the recommended disclosures but also in the terminology it uses to frame its recommended disclosures. Its standards are applicable not only to “companies” but also to “organizations” broadly, apply not to only CEOs but also to “senior decision-makers” at organizations, and cover hundreds of topics for potential disclosure.

[1]    GRI’s Formation and History Have Shaped the Breadth of the GRI Standards

Since its inception, GRI was intended to have global reach and ensure that companies share information with a wide variety of interested parties.6 In 1997, the Global Reporting Initiative (GRI) department was created as a sub-entity of the NGO Ceres. In launching GRI, Ceres teamed with the United Nations Environment Programme (UNEP) and the NGO Tellus Institute. GRI later became a separate entity and, in 2016, released the first version of its GRI Sustainability Reporting Standards (GRI Standards), which were intended to be broadly applicable international standards for the reporting of CSR information.7 The GRI Standards replace several pervious iterations of an earlier framework known as the GRI Guidelines. The GRI Standards include many of the same concepts as the previous Guidelines but were intended to provide simpler language, more flexibility, and more clearly defined requirements. To ensure that the Standards keep up with the rapid changes in CSR reporting, GRI intends to update individual modules of the GRI Standards but does not intend to create new versions of the entire set of standards in the same way that it created versions of its Guidelines in the past.

[2]    GRI Guiding Principles

One of GRI’s foundational goals is to ensure that companies align their behavior and their reporting with the concept of “sustainable development.”8 The term “sustainable development” originates with the World Commission on Environment and Development in 1987 and is defined as “development which meets the needs of the present without compromising the ability of future generations to meet their own needs.”9 GRI encourages companies to broadly disclose their “economic, environmental, and/or social impacts” and in doing so, GRI posits that companies will be disclosing their contributions, positive or negative, “towards the goal of sustainable development.”10

Another guiding principle GRI Standards unique to GRI that affect the potentially material information that a company might disclose is GRI’s two different tracks for reporting information—core and comprehensive. The core track allows companies to disclose a more limited amount of ESG information and the comprehensive track requiring companies to disclose information under all of the categories specified in the GRI Standards.11 Organizations may also choose to use the GRI Standards to disclose information on a particular topic, and GRI requests that organizations attribute the standard underlying the disclosure to GRI in these cases as well.

 

[3]    The GRI Standards

GRI’s broad stand on materiality is also evidenced in the sheer breadth of potential topics it raises for organizations to consider disclosing. The GRI Standards12 include four main components: (1) general, (2) economic, (3) environmental, and (4) social. “General” disclosures cover topics related to governance and stakeholder engagement among other topics. GRI views “economic” disclosures as including more than information on value generated and distributed by the organization and instead focuses more broadly on companies’ economic impact on the community in which it operates. “Environmental” disclosures are largely intuitive but require companies to assess not only their own environmental impacts but also the environmental impacts of their suppliers. “Social” disclosures are the most varied and far-reaching and cover a wide variety of topics from occupational health and safety to diversity, child labor, security, impact on local communities, and several other topics.

[a]    General Disclosures

GRI’s suggested general disclosures cover each company’s structure and institutional stance on CSR issues in general, including topics on an organization’s profile, strategy, normative statements on the organization’s ethics and integrity, governance, stakeholder engagement, and the organization’s reporting practice.13

Disclosures regarding the organization’s profile are intended to generally allow stakeholders or potential stakeholders to understand what the organization is and the scope of its operations and assets. Beyond basic disclosures, GRI requests that companies provide a description of their entire supply chain, provide a list of all externally developed CSR charters or principles that the organization seeks to adhere to, and list any trade organizations or other similar entities to which the reporting organization belongs or provides funding. Further, the GRI Standards request that organizations disclose whether they apply the Precautionary Principle found in the United Nations Rio Declaration on Environment and Development, which states that “[w]here there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.”14

 

[i]    Strategy, Ethics, and Integrity

Under “strategy,” the GRI Standards request that organizations include in their reports a statement from the CEO or other senior decision-maker regarding the relevance of sustainability to the organization and its strategy for addressing sustainability.15 Recommended topics in this statement include the companies’ sustainability strategy over multiple time frames and how this strategy relates to the organization’s success and adherence to international standards. For “ethics” and “integrity” disclosures, GRI recommends that companies include in their report a description of their values, principles, and standards.16 Beyond these statements, GRI requests that organizations explain how often employees are trained on these topics, whether any executive-level employees maintain responsibility for them, and whether they are available in the languages spoken by employees. GRI also requests that organizations disclose the mechanism by which employees may raise concerns about ethics or seek advice.

[ii]    Governance

GRI provides organizations a range of options to consider disclosing regarding governance, including the process by board members are elected, the diversity and composition of board members, and the specific committees or entities within the overall organization that are responsible for economic, environmental, and social matters.17 GRI also requests that companies provide fairly detailed information on executive compensation compared to median compensation for employees, among many other topics.18

[iii]    Stakeholder Engagement

Seeking broad applicability to organizations in all geographic locations, GRI does not include a clear definition of “stakeholder” in the GRI Standards, instead letting organizations define this term for themselves and allow organizations to turn this seemingly amorphous concept into a concrete reality that the organization must acknowledge.19 For example, GRI requests that organizations compile and report a list of stakeholders. Under the GRI Standards, “stakeholders” could include customers, employees and other workers, trade unions, local communities, shareholders and providers of capital, suppliers, and society at large. For these stakeholders, GRI recommends that organizations disclose the way that their list was created as well as the frequency with which the organization engages with the individuals and entities on the list. GRI also recommends that companies disclose the number and types of concerns that have been raised by stakeholders through engagement.

[b]    “Economic” Disclosures

On the topic of economic performance, apart from financial information that organizations would typically share in their financial reports, GRI requests that companies disclose specific information about their employees’ wages and benefits, payments to governments, investments in communities, risks and opportunities related to climate change, and benefit plan obligations and other retirement plan information.20 For employee wages and benefits, the GRI Standards anticipate that organizations will take a broad approach, disclosing not only wages paid to employees at all levels of the organization but also amounts paid to governments on behalf of employees and any other benefits provided to employees, including training; the cost of protective equipment; and any other contribution or support that the organization provides. For investment in communities, GRI requests that organizations only disclose information when “target beneficiaries [of the investment] are external to the organization,” such as donations to external charities or other ventures that do not directly benefit the organization.21

[i]    Climate Change

One area where the GRI Standards do not appear to have the same specificity of some of their other standards is climate-related disclosures, perhaps signifying one area where GRI is willing to let other frameworks take a more central role. Topics for potential disclosure related to climate change include: (1) classification of climate risk or opportunity as physical, regulatory, or other, such as a particular piece of legislation or water scarcity; (2) a description of the impact associated with the risk or opportunity; (3) the financial implications of the risk or opportunity before any action is taken; (4) the methods used to manage the risk or opportunity; and (5) the costs of actions taken to manage the risk or opportunity.22

[ii]    Other Economic Disclosure Topics

Other topics that GRI requests organizations to consider disclosing in their reports include market presence, indirect economic impacts on communities and local economies, the effects of procurement practices on local suppliers, and a companies’ anti-corruption initiatives and any identified anticompetitive behavior.

[c]    Environmental Disclosures

The environmental disclosures in the GRI Standards follow a similar format to other GRI disclosure topics in that they are broadly applicable standards that cover many different topics that could be applicable to any number of organizations. Instead of defining what types of materials organizations use in their production or waste streams, GRI allows organizations to decide which materials they will disclose along with certain metrics that GRI has created. The environmental disclosures can be broken down into three main topics—(1) waste and water, (2) energy and emissions, and (3) other environmental disclosures.

[i]    Waste and Water-Related Disclosures

Topics that GRI requests companies to consider for disclosure related to waste and water include (1) materials, (2) water, (3) biodiversity, and (4) effluents and waste.

These disclosures generally cover an organization’s production and waste streams, including any potential impact from the organization’s operations or waste stream on the environment. As with other GRI Standards, the recommended disclosures allow reporters to assess their water usage, production process, and waste streams under general guidelines created by GRI. For “materials,” the GRI Standards recommend disclosure of the inputs used to manufacture and package the organization’s products, whether those are nonrenewable resources, renewable resources, or recycled materials. GRI also recommends that companies disclose the amount as well as the type of resource used.23 Under the “water” disclosure topic, GRI recommends disclosure of water withdrawal, use, and reuse or recycling.24 For “biodiversity,” GRI seeks to have companies disclose any impacts or potential impacts of organizations’ operations on areas containing high biodiversity as well as whether organizations are involved in protection or restoration of these areas.25 Regarding “effluents and waste,” the GRI Standards request disclosure of water quality discharge, waste disposal, any significant spills, how any hazardous waste produced during operations is transported, and the effects of organizations’ waste or water processes on water bodies.26

 

[ii]    Energy and Emissions Disclosures

For “energy” disclosures, GRI recommends disclosure of the source of the energy (renewable or nonrenewable), the total energy consumed by the company and how the energy was consumed, the methods used to calculate consumption, the energy consumed outside the organization but that is still attributable to the organization’s operations, an energy intensity ratio, and other related disclosures.27 The energy intensity ratio is a clear example of GRI providing a wide variety of organizations a way to disclose under the Standards, as it is a concept that companies will need to establish on their own, by comparing energy use to some other metric such as production. Regarding “emissions,” GRI requests disclosure of direct and indirect emissions as well as any targets organizations have set for emissions reductions. GRI also requests that organizations disclose emissions of specific substances—ozone-depleting substances, nitrogen oxides, sulfur oxides, and any other “significant air emissions.”28

[iii]    Other Environmental Disclosures—Environmental Compliance and Supplier Environmental Assessment

In addition to topics specific to subject matters in environmental compliance, the GRI Standards have a general topic covering environmental compliance as well as a topic covering whether organizations have done an environmental assessment of their suppliers. The “environmental compliance” topic is fairly descriptive in that it requests organizations to disclose any noncompliance with environmental laws and regulations to which organizations are subject.29 Similarly, the “supplier environmental assessment” topic asks organizations to disclose whether they screen new suppliers for environmental issues and also asks organizations about whether they have assessed their supply chain for negative environmental impacts.30

[d]    Social

[i]    Employment and Labor Disclosures

Regarding employment, GRI requests that organizations provide a significant amount of data on diversity of employees, employee benefits, leave policies, child labor policies not only for the organization but also for other organizations in the supply chain, data management, and many other topics.31

[ii]    Human Rights Disclosures

On the topic of human rights, GRI asks organizations to account for and provide information on the “total number of identified incidents of violations of the rights of indigenous peoples during the reporting period.”32 The information requested covers how incidents are reviewed, remediation plans implemented, results of remediation, and whether there is any ongoing action related to any incidents. GRI further requests that organizations undertake and provide information on whether all of their operations are subject to human rights assessments as well as the training provided to employees on human rights policies and procedures and whether organizations’ “significant investment agreements” include clauses on human rights protections.33 GRI also asks organizations to disclose their impacts and engagement with local communities where their operations are located.34

[iii]    Other Social Disclosures—Supplier Social Assessment, Public Policy, Customer Health and Safety, Marketing and Labeling, Customer Privacy, and Socioeconomic Compliance

Other disclosures that GRI requests under the general heading of social disclosures include information about organizations’ supply chain and whether the supply chain adheres to the organizations policies, procedures, and norms on social issues.35 In line with the breadth of potential disclosures on other topics, GRI also asks organizations about their political contributions, the impact of organizations’ products and services on customers’ health and safety, incidents of noncompliance with labeling requirements, any substantiated complaints regarding breach of customer privacy and data, and organizations’ noncompliance with any laws and regulations related to the topics covered under GRI’s social disclosure topic.36

[C]    CDP (Formerly the Carbon Disclosure Project)

CDP borrowed much from GRI’s approach in providing incentives for companies to disclose what CDP would consider information that is relevant to companies’ stakeholders. As CDP explains, “[it] works with market forces to motivate companies to disclose their impacts on the environment and natural resources and take action to reduce negative impacts.”37 However, CDP’s approach is different than GRI’s in three significant ways. First, since its formation, CDP has actively reached out to companies through questionnaires to obtain information, initially for GHG emissions information and now on a number of climate-related topics from governance to water usage and impacts. Second, CDP has focused its inquiries on climate-related topics, seeking much for detailed information on these issues. Third, CDP has become an entity that not only seeks disclosure and houses a database in which the information that companies share is stored but also benchmarks the companies that report, both through a grading system and also in reports that CDP publishes regarding companies’ varying levels of resilience to financial and other risks associated with climate change.

[1]    Formation and History

CDP was formed as a nonprofit charitable organization in London, UK in 2000.38 In 2003, CDP sent its first climate questionnaires to companies.39 Since that time, CDP has sent annual questionnaires to thousands of companies and has generally seen increasing responses to these questionnaires. In 2012, CDP began sending questionnaires to companies regarding their supply chains and water practices.40 Later, CDP’s supply chain questionnaire became an addendum to the topical questionnaires that CDP sends, which companies can respond to either separately or in connection with the topical questionnaires. In 2013, CDP began sending a separate climate questionnaire to cities as well as sending “forest” questionnaires to companies, questionnaires regarding organizations’ potential impacts on deforestation.

By 2015, some 5,500 companies reported to CDP, including 40 companies of the Financial Times (FT) Global 50.41 As of August 2018, CDP reported that over 6,300 companies reported climate-related information using one or more of the four CDP questionnaires—climate change, water, forests, and supply chain—and that more than 500 cities had also begun disclosing information to CDP.42 In addition, investors with over USD 87 trillion in assets request information through CDP’s database containing companies’ responses on climate change, water, and forest topics.43

Although CDP’s climate change and other questionnaires have become progressively more detailed over time, the climate change questionnaire in particular expanded substantially from 2017 to 2018 to conform to the recommendations of the TCFD, discussed in a separate section of this chapter below, as CDP has sought to become one of the platforms for companies to disclose information in line with the TCFD. One other major development for CDP in the 2017 to 2018 time frame has been the shift from general questionnaires that apply across sectors to targeted questionnaires with specific questions for nineteen sectors within four broad categories: (1) agriculture (commodities, food, beverage, tobacco, paper, and forestry); (2) energy (coal, electric utilities, and oil & gas); (3) materials (cement, chemicals, metals & mining, and steel); and (4) transport (transport services and vehicle manufacturers).44 Companies that do not fall within one of these four categories or the corresponding sectors received general questionnaires, and CDP plans to introduce new questionnaires for other sectors in the future.

 

[2]    Grading and Benchmarking

Instead of providing overarching guiding principles that CDP expects companies to follow in responding to its questionnaires, CDP employs a grading system to incentivize companies to provide the type of information that CDP considers of interest to stakeholders. CDP’s grading system is not equipped to test the accuracy of companies’ disclosures and instead focuses on “the level of detail and comprehensiveness in a response, as well as the company’s awareness of environmental issues, its management methods, and progress towards environmental stewardship.”45 In grading disclosures, CDP focuses on four aspects of a company’s responses: (1) disclosure, (2) awareness, (3) management, and (4) leadership. CDP assesses each of these aspects of a company’s response in the order listed here and will only move to the next grading topic if the company receives an 80% or higher score on the previous topic. For example, a company would need to receive a grade of 80% or higher on each of the first three topics—disclosure, awareness, and management—before having a chance to be graded for “leadership.”46

To further incentivize companies to provide disclosures in line with the grading rubric above, CDP publishes the names of “A List” companies—companies that receive an “A” grade in one of its four reporting programs. CDP also provides letter grades to companies that receive CDP questionnaires but fail to respond. These are just two of the many benchmarking exercises that CDP has engaged in over the last several years to push companies to disclose more information regarding climate change.

 

[3]    CDP 2018 Questionnaires

[a]    Climate Change

Many of CDP’s 2018 requested disclosures on climate change essentially mirror the requested disclosures under the TCFD recommendations. Instead of providing a second account of these recommended disclosures, which can be read below, this section focuses on the questions in CDP’s 2018 questionnaire that go beyond the TCFD recommendations. CDP’s questions not only fall into some of the same categories that TCFD recommends for disclosure—governance, risks and opportunities, strategy, and targets and metrics—but also has its own unique categories for questions that are separate from the TCFD framework. Some of the disclosures that CDP requests of companies that appear broader than the TCFD recommendations include disclosures under the topics of: (1) climate change governance, (2) targets and metrics related to climate change, (3) energy, (4) verification of climate-related data, and (5) engagement with shareholders and stakeholders.

Regarding climate governance, CDP requests for companies that have no board-level oversight of climate issues to provide a reason for this as well as the companies’ plans for changing this in the future.47 Similarly, for companies to do not have a formal process in place for “identifying, assessing, and managing climate-related disclosures,” CDP requests that they disclose whether they plan to introduce such a process in the future. CDP also requests that all companies that state that they do not consider their business to be exposed to climate-related risks or the beneficiary of climate-related opportunities to provide a reason for this position.48

CDP and TCFD have basically the same requested disclosures regarding climate strategy, which are related below in the section discussing TCFD. Under “targets and metrics,” CDP’s unique requested disclosures include: whether companies have emissions reduction initiatives active within the last reporting year, the estimated carbon dioxide equivalent (CO2e) that was saved under these initiatives, the methods that the company uses to “drive investment” in emissions reduction activities, the reason for not having emission reduction activities if that question was answered in the negative, and whether companies classify any of their goods or services as “low-carbon products.”49 For emissions data and emissions breakdown, CDP asks a series of questions about the methodology that companies use in calculating their direct (Scope 1) and indirect (Scope 2 and 3) emissions.

Regarding “energy,” CDP requests that companies disclose the total percentage of “operational spend” on energy for the reporting year as well as which energy-related activities companies have engaged in and companies’ total energy consumption in Megawatt hours (MWh).50 This topic also includes specific questions about the fuels that companies use, including all fuel types and the emission factors for each fuel used. CDP also requests that companies explain how energy is used in its processes, including the details regarding electricity, heat, steam, and cooling use and which of these were accounted as “low-carbon emission factor[s]” in determining companies’ Scope 2 emissions.51

CDP also asks whether companies’ calculations regarding emissions and all other climate-related information has been verified and which verification standards were used.52 Regarding carbon pricing, CDP requests that companies identify current carbon pricing systems that they are subject to and the type (cap and trade, carbon tax, etc.) as well as the companies’ strategy for compliance with carbon pricing systems that they are currently subject to or expect to be subject to in the future. CDP also asks companies to disclose the carbon credits that they have purchased and whether they use an internal carbon price.53

Finally, CDP asks companies about the various stakeholders with which they engage on climate-related issues, including companies’ supply chain, their customers, policy makers, trade associations, and research organizations.54 CDP also asks about the processes that companies have in place to ensure that all of the “direct and indirect activities” that a company engages in with regards to climate change are consistent with its overall climate change strategy.55

 

[b]    Water

CDP’s water questionnaire borrows extensively from the format of its climate change questionnaire and includes some of the same topics.56 All of the topics relate to companies’ plans for dealing with potential future water scarcity and reflect CDP’s desire to have companies make decisions regarding water usage and waste practices that are progressively consistent with metrics that CDP and its partner organizations have created.

Among the topics for questions are the current state of water usage and discharge for all of companies’ operations, impacts on companies’ business from water-related events, companies’ procedures for assessing water-related risk, identified risks and opportunities related to water, facility-level water accounting, public policy engagement on water-related issues, whether companies have engaged in climate scenario analysis and how that analysis has affected their water policies, targets and goals that companies have established regarding water usage, how companies manage trade-offs between their water-related environmental goals and other environmental goals, and whether companies have assessed their supply chains for water risks.57 Questions in the water questionnaire range from whether companies have experienced any water-related financial impacts that have affected the companies’ business to the details for all significant fines, enforcement orders, and penalties for water-related regulatory violations in the reporting year, and companies’ plans for resolving them.58

 

[c]    Forests

CDP’s forest questionnaire is not as extensive as its climate change and water questionnaires but still asks a wide variety of questions aimed at getting companies to quantify their behavior (and that of their suppliers) in connection with deforestation. The questions asked go far beyond whether a company itself engages directly in deforestation and tries to get companies to disclose how their business is associated with the sale or use of “forest risk commodities,” which CDP defines as “soy, palm oil, timber and cattle.”59

Topics covered in CDP’s forest questionnaire include whether companies and their suppliers comply with the Brazilian Forest Code, the risks and opportunities associated with deforestation that companies have identified, the forest-related detrimental impacts experienced by companies, whether companies have policies on forest-related issues, the structure of companies’ governance and oversight with regard to forest-related issues, targets and goals that companies have established in regards to deforestation, trade-offs identified between support of forest-related policies and other environmental goals companies have set, and barriers and challenges companies have experienced in seeking to implement their forest-related policies.60

As with CDP’s other questionnaires, companies can expect that the forest questionnaire will evolve to request even more extensive request for information and that CDP will continue to provide benchmarking based on the information that is disclosed.

 

[D]    The International Integrated Reporting Council (IIRC)

The Integrated Reporting Framework (“IR Framework”) created by the IIRC in 2013 is in many ways a concept that is still undergoing revision and refinement.61 The refinement is not necessarily happening at the IIRC, as it has not produced an updated IR Framework since that time. Rather, the IIRC’s model entails companies implementing the recommendations and evolving in their reporting over time in line with other companies’ reporting and their internal practices. In contrast to several of the other reporting frameworks, the topics that the IR Framework covers are not extensive. However, their application to companies’ individual circumstances is where these concepts can become particularly complex and could require companies to change internal processes to accommodate a completely new method of disclosure.

As explained by the IIRC, its intent is for companies to move beyond thinking about financial capital and risks related to it to “integrated thinking” which is defined as “active consideration by an organization of the relationships between its various operating and functional units and [all of] the capitals that the organization uses or affects” and which IIRC states will lead to “integrated decision-making and actions that consider the creation of value over the short, medium and long term.”62 The IIRC concedes that implementation of such a lofty concept will look different for different companies, with some seeking to change internal structures first and others seeking to report first and hope that this leads to further internal discussion on integrated thinking. The IIRC further notes that integrated thinking is a fluid concept, “a constant process of improvement, through systems, people, behaviours and governance.”63

 

[1]    Formation and History

The concept of integrated reporting predates the formation of the IIRC by several years. The exact origins of this concept are not known, but in 2002, the South African King Committee on Corporate Governance, named for former South African Supreme Court Judge and corporate attorney Mervyn King who chaired the committee, released a report, the King Report on Corporate Governance for South Africa (King II), which was intended to be a compilation of best practices in corporate governance.64 The King II Report included the following statements on sustainable reporting and integrated reporting:

Every company should report at least annually on the nature and extent of its social, transformation, ethical, safety, health and environmental management policies and practices. The board must determine what is relevant for disclosure, having regard to the company’s particular circumstances. . . .

Stakeholder reporting requires an integrated approach. This would be best achieved gradually as the board and the company develop an understanding of the intricate relationships and issues associated with stakeholder reporting.65

In 2002, a Danish bio-industrial products company, Novozymes, produced the first integrated report.66 In 2009, the South African King Committee on Corporate Governance released a third version of the King Report on Corporate Governance for South Africa (King III), which included more explicit requirements for companies to disclose CSR and financial information in integrated reports than the previous version of the King Report.67 In 2010, the Johannesburg Stock Exchange (JSE) was included as a listing requirement for companies to comply with the King III Report.68

In 2010, there were several publications regarding the concept of integrated reporting. In 2011, the IIRC was formed and published a Discussion Paper Towards Integrated Reporting—Communicating Value in the 21st Century.69 The Discussion Paper included many of the concepts that eventually became the IR Framework, including concepts regarding the “capitals” that companies produce or affect.70 In October 2011, a working group pilot program was created to help launch the concept of integrated reporting. In 2012, the IIRC released a draft outline of the IR Framework.71 In April 2013, a consultation draft of the IR Framework was published, and the IIRC solicited public feedback. In December 2013, a finalized version of the IR Framework was published. Since 2013, the IIRC reports that “through corporate governance codes, governmental reports and stock exchange recommendations integrated reporting is now actively promoted in 18 countries around the world, with businesses in over 65 countries now using the principles of the [IR] Framework voluntarily.”72

In July 2018, the UK Financial Reporting Council (FRC) released an updated Guidance on the Strategic Report, which included several concepts tied to integrated reporting, including the concept of reporting different kinds of “capitals” that are relevant to stakeholders, as well as the following statement:

In developing the Guidance, the FRC was mindful of developments in Integrated Reporting. In contrast to an integrated report, the strategic report is required as part of the annual report in the UK, with its purpose and content largely determined by legislation. This fact notwithstanding, the International Integrated Reporting Framework and the Guidance on the Strategic Report encourage similar qualitative characteristics and content.

It remains to be seen how U.K.-based companies will implement this guidance and whether integrated reporting becomes a mainstream reporting mechanism in U.K. strategic reports and for annual reports in other countries.

 

[2]    Guiding Principles

The following are guiding principles that the IIRC has created to ensure that companies provide the quantity and quality of information that the IIRC has determined to be important to stakeholders:

 

        – Strategic focus and future orientation: Organizations should provide “insight into [their] strategy, and how it relates to the organization’s ability to create value in the short, medium and long term, and to its use of and effects on the capitals.”

        – Connectivity of information: Organizations in their integrated report “should show a holistic picture of the combination, interrelatedness and dependencies between the factors that affect [their] ability to create value over time.”

        – Stakeholder relationships: Organizations “should provide insight [in their integrated report] into the nature and quality of the [their] relationships with its key stakeholders, including how and to what extent [organizations] understand[], take[] into account and respond[] to their legitimate needs and interests.”

        – Materiality: Organizations should disclose in their integrated reports “information about matters that substantively affect [their] ability to create value over the short, medium and long term.”

        – Conciseness: “An integrated report should be concise.”

        – Reliability and completeness: “An integrated report should include all material matters, both positive and negative, in a balanced way and without material error.”

        – Consistency and comparability: Organizations should present information in their integrated reports: “(a) on a basis that is consistent over time; and (b) in a way that enables comparison with other organizations to the extent it is material to the organization’s own ability to create value over time.”73

[3]    Overview of the IR Framework

The IR Framework is based on the concept of “capitals,” covering not only financial capital but also manufactured, human, intellectual, natural, and social capital. The IR Framework’s basic definitions for the capitals that organizations should disclose are as follows:

 

        – Financial capital: The pool of funds that is available to the organization for use in the production of goods or the provision of services, and obtained through financing, such as debt, equity, or grants, or generated through operations or investments.

        – Manufactured capital: Manufactured physical objects (as distinct from natural physical objects) that are available to the organization for use in the production of goods or the provision of services, including: buildings, equipment, and infrastructure (such as roads, ports, bridges and wastewater treatment plants).

        – Human capital: People’s skills and experience, and their motivations to innovate, including their: alignment with and support of the organization’s governance framework and ethical values such as its recognition of human rights, ability to understand and implement an organization’s strategies, and loyalties and motivations for improving processes, goods, and services, including their ability to lead and to collaborate.

        – Intellectual capital: Intangibles that provide competitive advantage, including: intellectual property, such as patents, copyrights, software and organizational systems, procedures and protocols, and the intangibles that are associated with the brand and reputation that an organization has developed.

        – Natural capital: Natural capital is an input to the production of goods or the provision of services. An organization’s activities also impact, positively or negatively, on natural capital. It includes: water, land, minerals and forests, and biodiversity and ecosystem health.

        – Social capital: The institutions and relationships established within and between each community, group of stakeholders, and other networks to enhance individual and collective well-being. Social capital includes: common values and behaviors, key relationships, and the trust and loyalty that an organization has developed and strives to build and protect with customers, suppliers, and business partners, and an organization’s social license to operate.74

Before describing their impact on the capitals, organizations using the IR Framework are requested to provide other general disclosures, including an overview of an organization and its external environment (what does the organization do and what are the circumstances under which it operates). Similarly, the IR Framework asks companies to disclose their form of governance and how its current structure supports the ability to create value in the short, medium, and long term. Further, the IR Framework requests that companies provide a detailed explanation of their business model and the specific risks and opportunities that could affect the organization’s business over several time frames. The IR Framework also asks companies to disclose the challenges and uncertainties that the company may face in the future. And, with regard to reporting, the IR Framework asks how the organization determined what to include in disclosing information in its integrated report.

Figure 7.1 illustrates the IIRC’s vision for companies to implement integrated thinking based on capitals into their business decisions and their reporting.

Figure 7.1 The Value Creation Process75
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As noted above, because this is one of the most ambitious of the voluntary reporting regimes, it remains to be seen whether there will be more widespread adoption of this framework. If the U.K. FRC’s most recent guidance on strategic reports is any indication, there may be momentum in the future toward more integrated reporting on the international stage.

 

[E]    The Climate Disclosure Standards Board (CDSB)

[1]    Formation and History

CDSB was formed at the World Economic Forum’s annual meeting in 2007 as an “international consortium of business and environmental NGOs.”76 Member NGOs include CDP and many others. CDP currently hosts the Secretariat for CDSB. CDSB’s stated mission is to “standardize environmental information reporting through collaborating, identifying and coalescing around the most widely shared and tested reporting approaches that are emerging around the world.”77 The CDSB Framework, in seeking to reach this goal, “adopts relevant principles from existing standards and practices with which business is already familiar.”78 It borrows much from the reporting approaches offered by other organizations, as well as “complementing and supplementing them to offer a means of incorporating environmental information into an organization’s” mainstream financial report.79

The first CDSB Framework, the Climate Change Reporting Framework, released in 2010, focused on “risks and opportunities that climate change presents to an organization’s strategy, financial performance and value.”80 In 2013, CDSB expanded the scope of the CDSB Framework beyond climate change and GHG emissions to environmental information and “natural capital,” borrowing a concept from the IR Framework and one that several organizations have been associated with as well.81 CDSB finalized that expansion in 2015.

However, soon after the 2015 version of the framework was published, the TCFD was formed. After the TCFD published its June 2017 recommendations, the CDSB again updated its framework and published the updated version in early 2018. The CDSB notes that “[t]here are significant parallels between the TCFD recommendations and the CDSB Framework,” and “the CDSB Framework is an essential tool for companies seeking to implement the TCFD Recommendations.”82

 

[2]    Guiding Principles

CDSB states that its Framework requests that companies undertake three actions: (1) determine disclosures to be made according to categories of disclosure content that are of value to investors, (2) prepare information of value to investors on a consistent basis, and (3) present information in such a way as to be useful for investors.83 To satisfy the requirement that organizations prepare information of value to investors on a consistent basis, CDSB states that organizations should include information that will enable investors to compare between reporting periods, organizations, and sectors.84 The requirement that information be presented in a way that is useful for investors will be satisfied, according to CDSB, by providing information that is understandable and verifiable and where any assumptions used in making disclosures are explained.

CDSB’s guiding principles are a set of commands directed at reporting companies, stating that disclosures shall be prepared applying the principles of relevance and materiality, faithfully represented, clear and understandable, connected with other information in the mainstream report, consistent and comparable, verifiable, and provided on an annual basis.85

 

[3]    Overview of 2018 CDSB Framework

Because the CDSB Framework intentionally borrows much from other frameworks, the concepts are not unique. However, the CDSB Framework does focus solely on environmental topics in CSR disclosures and covers a wide variety of environmental issues, including companies’ environmental governance, policies, strategy, targets, risks, opportunities, sources of environmental impact, reporting policies, and whether reporting companies have their disclosures assured, among other related topics.86 As with other standards, the CDSB Framework requests that companies disclose how their board or other governing body is involved in overseeing environmental impacts and policies, expected time lines for companies to achieve environmental targets, the details about companies’ internal environmental policies, climate-related risks and opportunities (including potential physical and financial risks associated with climate change), and data regarding GHG emissions, energy usage, waste processes, and water use and consumption.87 CDSB provides citations to the various frameworks discussed in this chapter for each of its recommended disclosures.88

[F]    The Sustainability Accounting Standards Board

[1]    Formation and History

SASB was established in 2011 as an independent organization aimed at setting standards for sustainability accounting.89 The concepts giving rise to the creation of SASB were discussed in a 2010 paper, From Transparency to Performance.90 Since 2011, SASB has been strongly supported by the Bloomberg Philanthropies.91 From 2012 through 2016, SASB developed provisional standards and released an update to the provisional standards in 2017, known as the Exposure Draft of the Standards, with the help of an investor advisory group and industry working groups spanning various industries.92 The complete set of SASB Standards were released in late 2018.93

The SASB Standards were originally designed to create a “more effective and comparable” system for disclosing material CSR factors in mandatory SEC filings like Form 10-K.94 However, SASB has recently made the decision to expand the scope of its framework internationally.95 So far, SASB has developed separate standards for seventy-nine industries which identify sustainability factors that are material to that industry and which are likely to impact financial performance in that industry.96 SASB plans to continue to develop standards for other industries in the future.

 

[2]    Conceptual Framework

SASB states that its standards were created to ensure that information disclosed using them is “reasonably likely to be material,” “decision-useful for companies and their investors,” and “cost-effective for corporate issuers.”97 Sustainability topics are recommended for disclosure based on “evidence” that SASB states it has collected and analyzed that there is a potential for a material impact on companies in each industry.98 Unlike other initiatives’ guiding principles, SASB’s guiding principles, outlined below, were used by SASB in identifying the metrics that SASB has requested companies to disclose in each of the seventy-nine industries for which it has created standards. SASB’s guiding principles include the notion that the information should be useful “to companies in managing operational performance,” based on standards familiar to those in the industry; allow for comparable data for benchmarking; provide complete information; allow for verification and assurance, aligned with other CSR reporting frameworks; and free from bias from SASB.99

[3]    Overview of SASB Reporting Framework

Although each of the seventy-nine industry standards created by SASB has its own separate subtopics, all of the topics that SASB has established for disclosure fall into one of five general categories:

 

        (1) Environment: This topic “includes corporate impacts on the environment, either through the use of nonrenewable, natural resources as inputs to the factors of production (e.g., water, minerals, ecosystems, and biodiversity) or through harmful releases into the environment (such as air, land, and water) that may negatively affect natural resources and result in impacts to the company’s financial condition or operating performance.”

        (2) Social Capital: This topic “relates to the perceived role of business in society, or the expectation that a business will contribute to society in return for a social license to operate. It addresses the management of relationships with key outside parties, such as customers, local communities, the public, and the government. It includes issues related to human rights, protection of vulnerable groups, local economic development, access to and quality of products and services, affordability, responsible business practices in marketing, and customer privacy.”

        (3) Human Capital: This topic “addresses the management of a company’s human resources (employees and individual contractors) as key assets to delivering long-term value. It includes issues that affect the productivity of employees, such as employee engagement, diversity, and incentives and compensation, as well as the attraction and retention of employees in highly competitive or constrained markets for specific talent, skills, or education. It also addresses working conditions and the management of labor relations in industries that rely on economies of scale and compete on the price of products and services, and in industries with legacy pension liabilities. Finally, it includes the management of the health and safety of employees and the ability to create a safety culture for companies that operate in dangerous working environments.”

        (4) Business Model and Innovation: “addresses the impact of sustainability issues on innovation and business models. It addresses the integration of environmental, human, and social issues in a company’s value-creation process, including resource recovery and other innovations in the production process; as well as in product innovation, including efficiency and responsibility in the design, use phase, and disposal of products. It also includes management of environmental and social impacts on tangible and financial assets—either a company’s own or those that it manages as the fiduciary for others.”

        (5) Leadership and Governance: “involves the management of issues that are inherent to the business model or common practice in the industry and that are in potential conflict with the interest of broader stakeholder groups (e.g., government, community, customers, and employees), and therefore create a potential liability or, worse, a limitation or removal of a license to operate. This includes regulatory compliance, and regulatory and political influence. It also includes risk management, safety management, supply-chain and materials sourcing, conflicts of interest, anticompetitive behavior, and corruption and bribery.”100

In addition to recommended disclosures under one or more of the five categories above, each SASB industry standard includes specific guidance on disclosure including general disclosure guidance; an industry description; topic description; sustainability accounting metrics; technical protocols for each sustainability accounting metric (including objectivity, measurability, completeness, and relevance); and activity metrics to measure the scale of the organization’s business.101 For specific topics developed for specific industries, SASB sometimes recommends different approaches to disclosing information related to those sustainability topics for different industry groups based on the unique impacts sustainability topics can have on different business models in those industries.102

The following is a brief description of the types of disclosures recommended for two different industries identified by SASB (oil & gas exploration and production companies and commercial banks), which are examples of the SASB approach.

 

[a]    Commercial Banks SASB Standards

For commercial banks, SASB recommends that they disclose information under what SASB identifies as “financial inclusion and capacity building,” “integration of [ESG] factors into credit risk analysis,” “management of the legal and regulatory environment,” and “systemic risk management.”103 Financial inclusion and capacity building covers information about the bank’s available products for “unbanked” or “underbanked” customers, the bank’s efforts to promote financial literacy, and loans that banks have issued to promote small business and community development. Integration of ESG factors into credit risk is largely self-explanatory in that it asks for banks to disclose how their internal processes take into account ESG risks, including those related to “climate change, natural resource constraints, human rights concerns, or other broad sustainability trends.” Management of the legal and regulatory environment includes information on losses associated with regulations covering “fraud, anti-trust, anti-competitive, market manipulation, malpractice” or other financial industry regulations. Systemic risk management includes information on the results of banks’ mandatory and voluntary stress tests.104

[b]    Oil & Gas Exploration and Production (E&P) Companies SASB Standards

For E&P companies, SASB’s recommended disclosures are much more extensive than the recommended disclosures for commercial banks. Among the recommended disclosure topics are GHG emissions data, air quality information, water management, biodiversity impacts, security, human rights and the rights of indigenous peoples, community relations, employee health and safety, critical incident risk management, business ethics and payments transparency, and reserves valuations and capital expenditures.105 SASB also recommends that E&P companies disclose their management of the legal and regulatory environment—the one topic that E&P companies share with commercial banks. As might be expected, the topics under these disclosures relate to the potential environmental, health, and safety risks associated with operating an E&P company, and the specific recommended disclosure topics include information on hydraulic fracturing operations, oil spills and locations, proved and probable reserves, and the procedures that companies have in place to manage risks. On the topic of GHG emissions data, SASB currently recommends that E&P companies disclose only Scope 1 emissions.106

[G]    The Taskforce on Climate-Related Financial Disclosures

The TCFD was created by the FSB in 2015 and tasked with creating a global framework for accounting for and disclosing climate change risks and opportunities that would come with a potential transition to a low-carbon future as anticipated by the Paris Agreement.107 On June 29, 2017, the TCFD released the final version of its recommendations on a voluntary climate change accounting and disclosure framework. The TCFD’s framework borrows much from current voluntary disclosure programs, including CDP, the CDSB, GRI, and others. However, the TCFD’s framework moves far beyond any of these programs by pushing companies to undertake a robust analysis of climate change risks and opportunities and then disclose many aspects of this analysis in public financial reporting.108 As noted above, the TCFD’s approach to reporting has caused several of the other reporting initiatives to update their disclosure frameworks.

[1]    The TCFD’s Climate Change Accounting Framework

Not satisfied with current disclosures of climate change risks and opportunities, the TCFD breaks risks down into two categories and seeks for companies to account for risks under each category—(1) transitional risks, meaning risks from technological innovations, policy changes, carbon pricing, and so forth in the transition to a low-carbon future and (2) physical risks, meaning risks from climate change, which the TCFD describes as acute or chronic weather events, that could affect the company’s business.109 As companies undertake this analysis, the TCFD expects that risks and opportunities will eventually be accounted for not only in specific portions of annual reports but also in companies’ financial statements, as shown below.

[2]    The TCFD’s Disclosure Framework: The Big Four Areas of Disclosure

In pushing companies to consider more fully the risks and opportunities from climate change and disclose them in public filings, the TCFD has chosen four areas, based on current disclosure programs, where the TCFD recommends that companies focus their internal analysis as well as their disclosures: (1) Governance, (2) Strategy, (3) Risk Management, and (4) Metrics and Targets.

Although not an exhaustive list, below are several examples of the types of disclosures the TCFD is pushing companies to provide in each of these areas.110

 

[a]    Governance


        – the processes and frequency by which the board and committees are informed about climate issues;

        – the instances where the board and committees consider climate issues when undertaking major company actions;

        – how the board monitors progress against goals and targets for addressing climate issues;

        – the management-level position in charge of climate issues;

        – the organizational structure of those in the company who undertake climate-related decisions;

        – the process by which management is informed about climate issues;

        – how management monitors climate-related issues.111

[b]    Strategy


        – a description of short-, medium-, and long-term horizons for the company’s assets and infrastructure and how climate-related issues play in these horizons;

        – a description of climate-related issues arising in each horizon that could have a material financial impact on the company;

        – a description of the process used to determine which risks and opportunities could have a material financial impact on the company;

        – how climate-related issues affect: products and services, supply chain, adaptation and mitigation activities, investment in R&D, and operations;

        – how climate-related issues serve as an input in a company’s financial planning process, including their effect on operating costs and revenues, capital expenditures, acquisitions or divestments, and access to capital;

        – the resiliency of the company to climate risks and opportunities;

        – the climate-related scenarios and associated time horizons the company uses (described below).112

[c]    Risk Management


        – a description of how a company determines the relative significance of climate-related risks in relation to other risks;

        – whether the company considers existing and emerging regulatory requirements related to climate change;

        – the process for assessing the potential size and scope of climate-related risks;

        – definitions of the risk terminology used or references to an existing framework;

        – the company’s processes for managing climate-related risks;

        – how the company’s process for managing climate-related risks is integrated into the company’s overall risk management.113

[d]    Metrics and Targets


        – metrics on climate-related risks associated with water, energy, land use, and waste management where relevant and applicable;

        – for material issues, how performance metrics are incorporated into compensation policies;

        – the company’s internal carbon prices as well as opportunity metrics;

        – metrics for historical periods to allow for trend analysis;

        – Scope 1, Scope 2, and where appropriate, Scope 3 GHG emissions;

        – climate-related targets related to GHG emissions, water usage, energy usage, etc., or other climate-related goals;

        – detailed information on the target, including whether it is absolute or intensity-based, the time frame, the base year from which progress is measured, and key performance indicators including a description of the methodologies used to calculate the targets.114

The TCFD recommends that risks and opportunities related to “Strategy” and “Metrics and Targets” should be disclosed only in public financial filings (such as SEC filings, for U.S.-based public companies) if those risks and opportunities are determined to be “material.” Information on “Governance” and “Risk Management,” however, should be disclosed by all companies in SEC filings or other reports without regard to any materiality assessment. The TCFD recommends that risks and opportunities determined to not meet the materiality threshold still be disclosed in “official company reports” for companies in the energy, transportation, materials and building, agriculture, food, and forest products industries (which the TCFD labels “non-financial industries”) with more than one USD 1 billion equivalent (USDE) in annual revenue.115

 

[3]    Scenario Analysis

The TCFD recommends that companies, in assessing their resiliency to climate change, posit a future hypothetical context—comprising environmental, regulatory, and business factors—projecting how a company’s current or future business model is prepared to handle and thrive in this future, challenging context.116 The TCFD recommends that companies implement a broad range of scenarios to account for transitional risks stemming from the current economy transitioning to a low-carbon economy, such as risks presented by a 2 degree Celsius or lower scenario, and physical risks if current trajectories related to climate change go unchecked or are only minimally mitigated.117 According to the TCFD, the objective of scenario analysis is to force companies to think through and prepare for future scenarios that could compromise their operations and to inform shareholders regarding both these potential risks and the extent to which companies are thinking about and preparing for them.

One significant aspect of the TCFD’s disclosure framework for energy companies is the TCFD’s recommendation that energy companies disclose Scope 3 emissions. Notably, the TCFD does not include this recommendation for all industries.

 

[4]    TCFD Expected Implementation

The TCFD has set forth an ambitious plan for moving beyond the current state of climate change disclosures toward a future where there is a “[b]road understanding of the concentration of carbon-related assets in the financial system and the financial system’s exposure to climate-related risks.”118,119
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Whether the TCFD’s recommendations are implemented in companies’ annual financial reports as envisioned will depend on many different factors, including policymakers’ decisions. However, at least in the area of voluntary CSR reporting in separate reports, the TCFD’s recommendations appear to have caused the other CSR reporting initiatives to reframe the questions they ask and their recommended disclosures on climate change.

 

§7.04    OTHER VOLUNTARY PROGRAMS/INITIATIVES ASSOCIATED WITH DISCLOSURE OF CSR INFORMATION

Although the discussion above covers many of the organizations and concepts involved in CSR reporting, many others organizations have been involved in some aspect of CSR reporting and many other initiatives have been created in relation to this topic, including the following nonexhaustive list.

[A]    EU Eco-Management and Audit Scheme (EMAS)

The EU Eco-Management and Audit Scheme (EMAS) is a “management instrument” developed by the European Commission for “companies and other organisations to evaluate, report, and improve their environmental performance.”120 EMAS assists companies in implementing internal Environmental Management Systems and reporting on the results of environmental audits.121

[B]    The United Nations Environment Programme Finance Initiative (UNEP FI)

UNEP FI has been involved in many different initiatives related to CSR reporting. One of the recent initiatives has been a pilot program with “16 of the world’s leading banks” to implement the recommendations of the TCFD.122 According to UNEP FI, the purpose of the pilot is “to develop scenarios, models and metrics to enable scenario-based, forward-looking assessment and disclosure of climate-related risks and opportunities.”

[C]    The United Nations Global Compact (UNGC)

In 2004, the UNGC established CSR principles for businesses to follow, including principles related to human rights, labor standards, the environment, and anti-corruption.123 Many of these principles have been integrated into all of the frameworks discussed in this chapter.

[D]    The Organisation for Economic Co-operation and Development (OECD)

Since 2001, the OECD has been involved in initiatives related to sustainable development and has published and periodically updated guidelines for multinational companies with regards to setting, achieving, and reporting sustainable development goals (SDGs).124

[E]    International Organization for Standardization (ISO) Social Responsibility Guidance Standard ISO 26000

In 2010, the ISO released ISO 26000, which is a voluntary standard that “provides guidance on how businesses and organizations can operate in a socially responsible way.” Reporting on CSR information is encouraged under this standard, which includes a “Communication Protocol.”125

[F]    Science Based Targets Initiative (SBTI)

The SBTI is “a collaboration between CDP, the UNGC, World Resources Institute (WRI), and the World Wide Fund for Nature (WWF)” that seeks to have companies create and disclose targets to “reduce greenhouse gas emissions [that] are considered . . . in line with the level of decarbonization required to keep global temperature increase below 2 degrees Celsius compared to pre-industrial temperatures, as described in the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC AR5).”126

§7.05    REQUIRED NONFINANCIAL AND CSR REPORTING

Although not nearly as pervasive across the world as voluntary nonfinancial reporting, regulated nonfinancial reporting has taken a large step forward in the last several years. As noted above and explained more below, South Africa, by way of the Johannesburg Stock Exchange (JSE), was one of the early adopters of a requirement that listed companies provide nonfinancial reports to investors.127 Other countries sporadically and gradually followed suit over the ensuing years.128 Then in 2014, the EU issued a Directive to Member States to require nonfinancial reporting, opening the door to more widespread adoption of CSR reporting. This section focuses on the EU Non-Financial Reporting Directive and on Member State implementation of that Directive but also provides a brief explanation of stock exchanges currently requiring nonfinancial reporting as a listing requirement.

[A]    EU Directive 2014/95/EU and Member State Implementation

On October 22, 2014, the EU adopted the Directive.129 It amended Directive 2013/34/EU, which concerned the financial statements and reports that certain organizations would have to create and disclose.130 The Directive extends this required disclosure to include nonfinancial and diversity information.131 An EU Directive only provides certain policies that each Member State is required to adopt, but it does not provide the manner in which these policies have to be adopted.132 Therefore, the implementation of the Directive in each Member State did not necessarily have to take place through identically drafted laws, and the specific laws could supplement the Directive as long as they met the baseline requirements.133

For disclosure of diversity information, the Directive requires that “a description of the diversity policy. . . with regard to aspects such as, for instance, age, gender, or educational and professional backgrounds, the objectives of that diversity policy, how it has been implemented and the results in the reporting period” be included in the corporate governance statement section of the management report.134 The scope of the Directive’s diversity information requirement only applies to undertakings that trade transferable securities on the regulated market of any Member State (“listed company”).135 While the preamble of the Directive suggests that this diversity statement requirement should only apply to large undertakings, as defined in the next section, the main text does not provide a similar stipulation.136 Furthermore, an undertaking may decline to implement a diversity policy, but an explanation for the absence is then required in the corporate governance statement instead.137

For disclosure of nonfinancial information, the Directive requires companies to include certain nonfinancial information in their management report.138 These requirements can be separated into three categories: (1) the scope of application; (2) the content of the report; and (3) the method of reporting.

 

[1]    Scope of Application

The Directive’s requirements for nonfinancial disclosure apply to any organization that is: (1) a large undertaking; (2) a public interest entity; and (3) in excess of an average of 500 employees during the financial year.139 Requirements (1) and (2) are defined in Directive 2013/34.140 A large undertaking is defined as an undertaking which, on its balance sheet date, exceeds at least two of these three criteria: (1) balance sheet total of EUR 20,000,000; (b) net turnover of EUR 40,000,000; or (c) average of 250 employees during the financial year.141 As a note, since the entity must already have over 500 employees, the only question for reporting purposes is whether or not it exceeds either the balance sheet total or net turnover requirement. Additionally, a public interest entity is defined as a listed company, a credit institution, an insurance undertaking, or one that is designated as such by a Member State.142

[2]    Content of the Report

The nonfinancial information required by the Directive includes information on, at a minimum, “environmental, social and employee matters, respect for human rights, anti-corruption and bribery matters.”143 The preamble of the Directive suggests inclusion of more specific content within each of these broad matters.144 For example, under environmental matters, the preamble lists: the use of renewable and/or nonrenewable energy, GHG emissions, water use, and air pollution. Additionally, for social and employee matters, it lists: the actions taken to ensure gender equality, implementation of fundamental conventions of the International Labour Organization, working conditions, social dialogue, respect for the right of workers to be informed and consulted, respect for trade union rights, health and safety at work and the dialogue with local communities, and/or the actions taken to ensure the protection and the development of those communities. With regard to human rights and anti-corruption and bribery matters, the preamble suggests including information on the prevention of human rights abuses and/or on instruments in place to fight corruption and bribery.145

For each of the broader matters, the nonfinancial report must include a brief description of the undertaking’s business model, a description of the relevant policies implemented by the undertaking, the outcome of the policies, the risks that may arise in the course of the undertaking related to those matters, and relevant nonfinancial key performance indicators.146 If the undertaking does not have a policy in place with regard to one or more of the listed matters, it is required to provide “a clear and reasoned explanation” for why this is the case, commonly referred to as the “comply and explain” principle.147 An important exception to disclosure that the Directive provides is commonly referred to as the “Safe Harbor Principle,” and it states that certain information may be excluded by the directors of the undertaking if it concerns impending developments whose disclosures would seriously jeopardize the commercial position of the undertaking, unless such omission would prevent a fair and balanced understanding of the undertaking’s development, performance, position, and impact of its activity.

 

[3]    Method of Reporting

Under the Directive, the nonfinancial report can either be presented with the management report or made publicly available on the undertaking’s website within a reasonable period of time—not exceeding six months—after the balance sheet date.148 If the latter option is chosen, the nonfinancial report must also be referred to in the management report.149 Further, the Directive provides that undertakings may rely on national frameworks, EU-based frameworks, or international frameworks to provide the necessary information.150 Finally, subsidiary undertakings are exempt from the nonfinancial reporting requirements as long as it and its own subsidiary undertakings are included in the compliant consolidated management report or separate report of another undertaking.151

[4]    EU Member State Implementation

Most Member States have implemented the same requirements as the EU Directive regarding the definition of a large undertaking, reporting matters and content, reporting framework, and the extent of the auditor’s involvement. However, there is some variation with regards among Member States implementing laws and regulations regarding: (1) their definition of the entities that must report (“large undertakings” and “public interest entities”); (2) whether the Member State allows for application of the “Safe Harbour Principle,” as envisioned by the Directive; and (3) whether the report may use the regimes listed in the EU Directive or whether reporting through some other means is required. The following table152 identifies the areas where Member States differ on these issues.



	
Member State
	
Entities Covered the Same as the Directive?
	
Safe Harbour Principle Applicable?
	
Reporting Framework Matches the Directive?


	
Austria
	
No, definition of public interest entity includes many different kinds of entities
	
Yes
	
Yes


	
Belgium
	
No, definition of public interest entity includes credit institutions, insurance and reinsurance undertakings, and settlement organizations
	
Yes
	
Yes


	
Bulgaria
	
No, definition of public interest entity includes many different kinds of entities
	
Yes
	
No


	
Croatia
	
No, definition of public interest entity includes many different kinds of entities
	
Yes
	
Yes


	
Republic of Cyprus
	
No, definition of public interest entity includes credit institutions, and insurance and reinsurance undertakings
	
Yes
	
Yes


	
The Czech Republic
	
No, definition of public interest entity includes credit institution, insurance undertaking, pension fund, or health insurance company
	
Yes
	
Yes


	
Denmark
	
No, has different definitions of both public interest entity and large undertaking
	
No
	
No


	
Estonia
	
No, definition of large undertaking includes entities with over 500 employees
	
No
	
Yes


	
Finland
	
Yes
	
Yes
	
Yes


	
France
	
No, covers both listed and unlisted companies
	
No
	
Yes


	
Germany
	
No, definition of public interest entity covers credit institutions, insurance undertakings, capital market-oriented companies
	
Yes
	
Yes


	
Greece
	
No, definition of public interest entity includes many different kinds of entities
	
Yes
	
Yes


	
Hungary
	
No, definition of public interest entity includes many different kinds of entities
	
Yes
	
Yes


	
Ireland
	
Yes
	
Yes
	
Yes


	
Italy
	
No, definition of public interest entity is more expansive, including electronic money institutions and asset management companies
	
Yes
	
No


	
Latvia
	
No, applies only to listed companies
	
Yes
	
Yes


	
Lithuania
	
No, definition of public interest entity includes a number of additional entity types, including credit unions of a certain size and financial brokerage firms
	
Yes
	
Yes


	
Luxembourg
	
Yes
	
Yes
	
Yes


	
Malta
	
Yes
	
Yes
	
Yes


	
The Netherlands
	
No, the definition of large undertakings includes companies with a balance sheet of over EUR 17,500,000 and the net turnover condition need only exceed EUR 35,000,000
	
Yes
	
Yes


	
Poland
	
No, the definition of public interest entity is somewhat expanded, including pension funds and electronic money institutions
	
Yes
	
No


	
Portugal
	
No, the definition of public interest entity is somewhat expanded, including pension funds and electronic money institutions
	
Yes
	
Yes


	
Romania
	
No, applies to all public interest entities exceeding an average of 500 employees during the financial year without regard to balance sheet totals or net turnovers, and definition of public interest entity is somewhat expanded, including electronic money institutions and certain nonprofit organizations
	
Yes
	
Yes


	
Slovakia
	
No, applies to all public interest entities exceeding an average of 500 employees during the financial year without regard to balance sheet totals or net turnovers, and definition of public interest entity is somewhat expanded, including management companies and stock exchanges
	
No
	
Yes


	
Slovenia
	
No, applies to all public interest entities exceeding an average of 500 employees during the financial year without regard to balance sheet totals or net turnovers
	
Yes
	
Yes


	
Spain
	
No, the definition of public interest entity is somewhat expanded, including pension funds and electronic money institutions
	
Yes
	
Yes


	
Sweden
	
No, the average employee count need only to be above 250, and it applies to all entities that meet the monetary requirements
	
Yes
	
Yes


	
The U.K.153
	
No, the balance sheet total or net turnover amount must exceed GBP 18 million or GBP 36 million, respectively
	

	
Yes

 

[5]    Member States with Disclosure Requirements That Significantly Differ from Directive 2014/95/EU

With regards to reporting matters and the content of reports, only France, Greece, and Romania had significant variance from the EU Directive’s requirements. As discussed in more detail below, France requires listed and unlisted companies (above certain financial and employee thresholds) to report on nonfinancial information. Greece has required large undertakings and smaller companies to report on nonfinancial reporting, though the smaller companies only have to report on environmental and employee matters. Romania requires disclosure of several topics beyond what is listed in the Directive.

[a]    France

In France, listed and unlisted companies are required to report on the following matters: consequences of the organization’s activities on the environment; the organization’s activities, services, and products’ impact on climate change; its commitments to sustainable development, circular economy, and the prevention of food waste; the collective agreements reached and their impact on the organization’s economic performance and on employee working conditions; and diversity measures.154 Additionally, listed companies are required to disclose information on the effects of their business on human rights and anti-corruption.155

[b]    Greece

In Greece, reports for large undertakings and public interest entities must include information on the following matters: environmental performance, employee matters, human rights performance, and corruption and anti-bribery matters. Additionally, Greece requires nonfinancial reports to include the organization’s due diligence policy.156

Greece requires smaller companies—companies with over ten employees, a net turnover over EUR 700,000, or balance sheet total over EUR 350,000—to report on environmental performance and employee matters.157 The nonfinancial reports for these organizations should contain a brief description of the undertaking’s business model and nonfinancial key performance indicators (KPIs) for environmental and employee matters. Reports should also include a brief description of the following: environmental impact, procedures applied for prevention and control of environmental impact, development of green services and products, diversity and equal opportunity statement, human rights, health and safety at work, training systems, and career development.158

 

[c]    Romania

Romania’s nonfinancial reporting law applies to a much wider range of entities than the Directive as it applies to all public interest entities exceeding an average of 500 employees during the financial year without regard to balance sheet totals or net turnovers.159 Additionally, Romania’s definition of public interest entity is somewhat expanded, including electronic money institutions and certain nonprofit organizations, for example.160

Regarding the content of required reports, the Romanian law covers the same general matters that the Directive requires, but it mandates that the more specific sub-questions only suggested in the Directive’s preamble be answered as well.161 In addition to the topics covered in the EU Directive preamble, Romania’s law also requires information not referenced in the preamble, including statements on the entity’s impact on climate change, and its commitment to sustainable development, prevention of food waste, and the fight against discrimination.162

 

[B]    US SEC Climate Change Guidance

[1]    Overview of the Guidance and 2016 Concept Release

In the U.S., disclosure of climate information under regulation S-K is governed by the SEC’s 2010 Climate Change Guidance. The SEC’s guidance directs filers to disclose material climate information which may include legislation or regulation, international agreements, indirect consequences of climate change regulation on a business, and physical impacts of climate change.163 The SEC’s guidance does not require filers to disclose nonfinancial climate change information that does not rise to the level of being material. In 2016, the SEC issued a “concept release,” seeking comment on potentially revising certain business and disclosure requirements in guidance associated with regulation S-K, including disclosure requirements related to climate change.164 However, since that time, the SEC has not indicated that it will in fact proceed with releasing updated climate change guidance for regulation S-K.

[2]    Potential Impact of EU Directive on U.S. Companies

On March 9, 2018, Swiss financial institution UBS filed a Form 6-K with the SEC enclosing its EU-required corporate sustainability report.165 As a “foreign private issuer” under SEC regulations, UBS filed the March 9, 2018 Form 6-K containing its corporate sustainability report to provide material information that it had provided to investors in its home country, Switzerland, and to other international investors.166 Foreign private issuers are exempted from certain SEC requirements but are required to file annual reports through SEC Form 20-F and other material information through Form 6-K.167 Much of the information contained in the UBS sustainability report falls outside of what has typically been considered material for reporting under regulation S-K, raising questions about the potential impact this and other potential future filings will have on U.S.-based companies.

[C]    Stock Exchanges Requiring CSR Reporting

Since the Johannesburg Stock Exchange (JSE) began requiring companies in 2010, several other stock exchanges have either required CSR reporting as a listing requirement or provided guidance to companies on the implementation of CSR reporting. The following table is168 of the growing number of stock exchanges that currently require some form of CSR reporting:



	
Country
	
Stock Exchange


	
Australia
	
ASX (Australian Stock Exchange)


	
Canada
	
TMX Group, Inc.


	
Hong Kong, China
	
Hong Kong Exchanges


	
India
	
National Stock Exchange of India


	
India
	
BSE India Ltd.


	
Malaysia
	
Bursa Malaysia


	
Seychelles
	
Trop-X (Seychelles) Limited


	
Singapore
	
Singapore Exchange


	
South Africa
	
Johannesburg Stock Exchange


	
Thailand
	
Stock Exchange of Thailand


	
Vietnam
	
HoChiMinh Stock Exchange


In addition to the exchanges listed here, many other exchanges around the world have at least issued guidance on CSR disclosures for listed companies.

 

§7.06    SHAREHOLDER ACTIVISM DRIVING CSR DISCLOSURES

In recent years, a number of investors focused on environmental reporting have noted what they consider to be gaps between material information reported by filers in their annual reports and the much broader information reported by the same companies under voluntary reporting regimes, including those discussed above. This as well as other factors have contributed to a significant upward trend in the number of shareholder proposals requesting that companies disclose more CSR information. While shareholder proposals were largely introduced and supported by various environmental NGOs in the past, as discussed below, several institutional investors in recent years have released statements in favor of CSR reporting and have supported proposals calling for disclosure of information that they did not support in the past.

[A]    Institutional Investor Statements

In March 2017, BlackRock, Inc. announced five “engagement priorities” for 2017. Improving climate risk disclosure made BlackRock’s priority list alongside other areas directly or indirectly related to CSR reporting: governance, corporate strategy, compensation and human capital. BlackRock stated it will “engage companies most exposed to climate risk to understand their views on the TCFD [Task Force on Climate-Related Financial Disclosures] recommendations and to encourage them to consider using this reporting framework as it is finalized and subsequently evolves over time.”169 BlackRock’s 2018 engagement priorities reiterated these same engagement priorities.170

On August 14, 2017, State Street Global Advisors, the world’s third largest asset manager, holding over USD 2.4 trillion in assets under management, issued new climate change disclosure guidance targeting U.S. and international public companies primarily in the oil and gas, utilities, and mining sectors. This guidance, entitled Perspectives on Effective Climate Change Disclosure, identifies “best practices” in climate-related disclosure and prescribes detailed disclosure methods in areas it deems pertinent to investors for evaluating whether “a company’s assets and long-term business strategy are resilient to the impacts of climate change.”171 In particular, State Street’s guidance called for public companies in the so-called high-impact sectors of oil and gas, utilities, and mining to provide disclosure regarding: (1) governance and board oversight of climate risk, (2) long-term GHG emissions goals, (3) assumptions regarding future carbon prices, and (4) the impact of companies’ scenario analyses on long-term capital allocation decisions.172

Many other institutional investors and asset managers have made similar public statements in favor of enhanced CSR disclosures.

 

[B]    Shareholder Activism Data Shows Increased Interest in CSR Reporting and ESG Factors

As Figure 7.2 indicates, proposals on environmental issues alone have seen exponential growth since 2009. Many of the proposals request more information on companies’ environmental impacts and procedures in place to mitigate impacts and potential future impacts.

Figure 7.2 Environmental Shareholder Proposals in the Fortune 250 (2009 to Mid-2017)173
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§7.07    BENCHMARKING BASED ON ENVIRONMENTAL DISCLOSURES

As discussed above, CDP is one organization that engages in benchmarking of reporting companies in addition to soliciting information. Under other reporting regimes, disclosed information is meant to allow for benchmarking by investors and other interested parties. Several companies have sought to step in and provide investors with prepackaged benchmarking systems that investors can use in their decisions. The list of entities involved in the benchmarking business is extensive but is likely to continue to grow as more and more CSR and ESG information is reported. The following table provides a brief background on several of the entities that compile CSR and ESG information and benchmark companies according to their own methodologies.



	
Benchmarking Entity
	
Background
	
Rating Scale
	
Methodology


	
Bloomberg ESG Data
	
Collects CSR data for over 9,000 companies and is integrated into Bloomberg Equities and Intelligence Services
International
	
Out of 100
Provides scores from third-party rating agencies
	
Looks at 120 indicators


	
Corporate Knights Global 100
	
Publishes an annual index of the Global 100 most sustainable corporations in the world
	
Out of 100
Ranked against other companies in their industry group
	
14 key performance indicators
Companies only scored on relevant performance indicators for specific industry


	
DJSI
	
First global index to track sustainability-driven companies based on RobecoSAM’s CSR analysis
Broken down into: DJSI World, DJSI Regions, and DJSI Country
International scope
	
Out of 100
Ranked against other companies in their industry
	
Industry-specific questionnaire, covering relevant economic, environmental, and social factors
80—120 questions
Updated annually


	
ISS
	
Acquired Ethix SRI and partnered with RepRisk to provide CSR research
	
ISS QualityScore: 1—10
Climetrics Score: 1 to 5 green leaves
	
ISS QualityScore: covers board structure, compensation/remuneration, shareholder rights, and audit & risk oversight
Updated on an ongoing basis
ISS-Ethix: provides research, screening, and analysis on SRI topics


	
MSCI ESG
	
Provides ratings for over 6,000 companies and 350,000 equity and fixed-income securities
	
AAA to CCC
	
Looks at 37 “Key ESG Issues Data” collected from publicly available sources
Companies monitored on an ongoing basis
Annual in-depth review


	
RepRisk
	
Founded in 1998
Provides CSR reports for more than 84,000 private and public companies across 34 sectors
	
AAA to D
	
Looks at 28 CSR issues, which map onto the Ten Principles of the UN Global Compact
Also looks into “Hot Topics” (currently a list of 45)
Updated daily


	
Sustainalytics
	
2008 consolidation of several related entities
Covers over 6,500 companies across 42 sectors
	
Out of 100
Sector/industry-based comparison
	
Looks at industry-specific CSR indicators, covers at least 70 indicators in each industry
Also looks at systems to manage CSR risks and disclosure of CSR issues and performance


	
Thomson Reuters ESG Research Data
	
Thomson Reuters acquired ASSET4 in 2009
Provides CSR data on over 6,000 companies
	
Percentile rank scores (available on both percentages and letter grades from D− to A+)
	
Covers 400 different CSR metrics, electing 178 of the most relevant data points
Categories are weighted
Updated every 2 weeks174

 

§7.08    CONCLUSION

CSR reporting is likely to continue to evolve at a rapid pace. That rate of evolution is poised to increase as more companies become involved in reporting, as new developments occur with regards to the voluntary reporting frameworks and other initiatives, as formal regulations are adopted, and as shareholder activism continues to focus on CSR and ESG topics. Yet fundamental questions about CSR reporting’s place in the world economy remain, including the question of whether companies should consider reporting CSR information as “material” information to share with investors in their annual financial filings and, if so, when. Existing voluntary CSR reporting frameworks have each developed their own definitions of “material” CSR information, while also defining potentially material information through the topics chosen for potential disclosure. Formal requirements on nonfinancial reporting in the EU and by stock exchanges may influence the determination of materiality both within the EU and these countries and also for investors and companies in other countries. And investors, including institutional investors, have increasingly expressed interest in CSR and ESG issues. If trends hold, the answer to the materiality question and the concept of CSR reporting in general appear likely to continue to evolve in an organic manner.
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CHAPTER 8    Corporate Social Responsibility and International Law: Where Are We Now, and Where Are We Headed?

Jennifer A. Zerk*The author is grateful for the assistance of Rosie Beacock in the preparation of this chapter. This chapter is dedicated to the memory of Gwynne L. Skinner.

This chapter considers how well international law is responding to the social, human rights and environmental challenges of global business activity. Beginning with a consideration of the different ways in which international law shapes and responds to the business and human rights agenda, it then addresses some of the criticisms that are commonly made of international law in this context. After a round-up of some key international legal developments taking place in the decade since the pioneering work which led to the adoption by the UN Human Rights Council of the UN Guiding Principles on Business and Human Rights in 2011, the chapter concludes with some suggestions as to areas which require prioritisation in order to build on the international consensus already achieved, to strengthen the capacity of international law and institutions to respond to future challenges, and ultimately to allow governments and people to work more effectively and collaboratively towards a version of globalisation in which the benefits and risks of global business activity are distributed much more fairly than they are today.

§8.01    INTRODUCTION

The role of international law in relation to corporate social responsibility (CSR) is neither straightforward nor settled. The extent to which international law should shape State action on CSR and the extent to which companies themselves should be international law subjects (and hence subject to direct obligations) remain contested issues. However, there is no question that economic globalisation has thrown up a unique set of regulatory challenges for States wishing to protect against the adverse social, human rights and environmental impacts of business activities. While international law has its limitations, it offers a highly flexible framework for driving up standards and coordinating State action.1

In 2008, in his landmark report to the UN Human Rights Council, John Ruggie, the then UN Special Representative on Business and Human Rights, wrote of ‘the governance gaps created by globalization – between the scope and impact of economic forces and actors, and the capacity of societies to manage their adverse consequences’.2 He continued ‘these governance gaps provide the permissive environment for wrongful acts by companies of all kinds without adequate sanctioning or reparation. How to narrow and ultimately bridge the gaps in relation to human rights is our fundamental challenge’.3

This chapter considers how well international law has risen to that challenge so far. Beginning with a consideration of the different ways in which international law can support and constrain the domestic regulatory efforts of States, it then addresses some of the criticisms that are commonly made of international law in this context. After a round-up of some key international legal developments taking place in the decade since Ruggie’s pioneering work on business and human rights, the chapter concludes with some suggestions as to areas which require prioritisation if we are to build more effective and coherent international law responses to CSR challenges.

 

§8.02    WHAT DOES INTERNATIONAL LAW HAVE TO DO WITH CSR?

International law refers to the set of rules that governs how States interact with each other and how they treat their own and each other’s citizens. CSR is ‘a business approach that contributes to sustainable development by delivering economic, social and environmental benefits for all stakeholders’.4 At first glance, the connections between these two concepts are not immediately obvious. Not only are they underpinned and informed by different concepts – the former by law, the latter by ethics5 – but also they operate on different planes (the former on the level of international policy and politics, the latter on the level of corporate management and governance). A closer examination, however, reveals many interesting interactions between international law, on the one hand, and CSR, on the other. The importance of each to the other looks likely to increase as States continue to grapple – unilaterally, bilaterally and within international institutions – with the challenges and consequences of economic globalisation.

[A]    A Rule Book for Global Business

International law supplies the legal authority on which all international trade and investment treaties are based. Whether these treaties are concluded on a bilateral basis,6 a regional basis,7 a multilateral basis8 or under the auspices of the World Trade Organisation (WTO),9 they individually and collectively have a profound effect on the legal and economic conditions under which all business enterprises operate, whether they trade across borders or not. For instance, agreements on the reduction of non-tariff barriers to trade (e.g., through gradual regulatory alignment and convergence) can have significant implications for domestic regimes on issues such as labour, environmental or consumer standards.10 On the other hand, many trade agreements (and particularly the more recent ones) contain commitments by State parties not to erode labour, environmental and social standards within their respective jurisdictions.11

Over the past decade or so, trade and investment policy has gradually moved from the margins of CSR-related campaigns and discussions to becoming a priority issue. Growing awareness of the different ways in which trade and investment agreements can potentially impact upon domestic regulatory regimes has raised a fresh set of concerns for NGOs and campaigners working in the CSR field. Investment agreements (and specifically provisions aimed at enhancing legal certainty and investor confidence) have come in for criticism on the basis that these have the potential to constrain regulatory freedoms of States vis-à-vis business enterprises to an unacceptable degree.12 The inclusion of ‘Investor State Dispute Mechanisms’ (ISDMs) in some investment agreements has been particularly controversial.13

However, trade agreements are also coming under increasing scrutiny, especially the comprehensive, ‘new-generation’ type that combines trade liberalisation with investor protection. The controversy surrounding the Comprehensive Free Trade Agreement negotiated between the European Union and Canada (CETA) highlights where the various areas of tension currently are. In that case, opposition centred on three particular areas of concern: (1) the inclusion of an ISDM (on the basis that future CSR-related regulation might be vulnerable to legal challenge by foreign companies under the terms of the trade agreement); (2) provisions on non-tariff barriers (which, it was argued, could lead to a reduction of social, environmental or health and safety standards); and (3) provisions on liberalisation of services (which, it was argued, could reduce the ability of States to regulate providers of utilities and other essential services, such as health, water, telecommunications, transport, security or energy services).14

As the ‘chlorinated chicken’ debate15 in the United Kingdom (UK) shows, public anxieties about global trade, competition for investment, corporate irresponsibility and the risk of becoming casualties in a ‘race to the bottom’ have not gone away. For those calling for greater alignment between trade policy and international social, environmental and human rights standards, the inclusion in trade agreements of special chapters on labour and environmental issues16 is a welcomed development. This would also seem to go some way towards meeting the challenge to States laid down in the UN Guiding Principles on Business and Human Rights17 (UNGPs) to carve out ‘adequate domestic policy space’ in their trade and agreements to meet their human rights obligations.18 However, ensuring that this policy space is maintained over the life of these agreements, in light of evolving circumstances and developing CSR-related challenges, may require a more fundamental re-evaluation of ‘standard’ terms and approaches, particularly with regard to mechanisms for monitoring impacts, implementation or commitments and enforcement.19

 

[B]    Allocating Regulatory Authority in an Interconnected World

The principle of ‘territorial sovereignty’, in which each State has exclusive jurisdiction to regulate the activities of individuals, corporations and other entities within the geographical limits of its territory, is a fundamental principle of international law. However, this is potentially problematic for the regulation of business actors and economic interests that cross national borders. Modern travel, communications and the Internet have in many ways diminished the importance of national boundaries and distance to the way we live, work and trade. Yet boundaries remain important when it comes to defining the legal limits of State authority to regulate and control business activity.

There are myriad ways in which business actors and business activities in one State can impact on societies and individuals in another. For instance, anticompetitive business practices taking place in State X can have an adverse effect on consumer choice in State Y. Misleading statements by companies in one State (for instance, via the Internet) can defraud customers elsewhere. Criminal conspiracies (e.g., to bribe officials, or to circumvent sanctions laws) may be hatched in one State but implemented in another. The quality of corporate risk management policies put in place by a buyer in State X may have a bearing on the working conditions of people employed by a supplier in State Y. And, as recent experiences with social media companies have shown, breaches of privacy and data protection laws can affect lives in any number of countries. Each of these scenarios creates the possibility of competing claims by the States concerned of jurisdiction over the relevant offence or dispute.

International legal rules on the use of domestic legal authority provide a system of allocating regulatory rights and responsibilities between different interested States where there may be overlapping claims of jurisdiction.20 It provides a framework, albeit an imperfect one,21 for identifying where assertions of jurisdiction over business actors may have been excessive, and for articulating the reasons for this. By circumscribing the extent to which States may assert their jurisdiction extraterritorially, it reduces the risk that business enterprises may be subject to conflicting legal requirements, for instance under overlapping domestic legal regimes, and thus contributes to legal certainty.

However, these international law rules perhaps respond better to the problem of too much enforcement (i.e., as a result of overlapping jurisdictional claims) than the problem of not enough enforcement, or no enforcement at all. While legal regimes on issues such as competition law, money laundering and sanctions often provide scope for extraterritorial jurisdiction and enforcement (and indeed may well depend on this for their effectiveness), regimes aimed at upholding social and environmental standards and protecting people from physical harm arising from business activities tend to be strictly territorial in scope.22 This means that, if action is not taken in the State in which the harm occurred, there is likely not to be any legal recourse at all.23 The implications of this, particularly with respect to States with very limited regulatory capacity and resources, are discussed further in section §8.03 below.

 

[C]    Addressing Common Challenges

There are many social, environmental and human rights challenges, connected in one way or another to business activity, that are best tackled by the global community as a whole. Climate change, human trafficking and the protection of our seas from pollution are all examples of serious and complex social and environmental challenges that require both coordinated action from States and changes in business behaviour if we are to have a chance of addressing them.

Through international ‘soft law’ instruments24 and legally binding treaties, States can develop bespoke regimes among themselves to lay down guiding principles for action, to create a framework for the development of rules and targets, and to establish the institutions needed to coordinate State action and to monitor State compliance. In many cases, these instruments have direct consequences for the way that businesses are regulated on the domestic level. For instance, the 2015 Paris Agreement on Climate Change25 has generated momentum for many domestic regulatory initiatives to reduce greenhouse gas emissions, including carbon taxes, incentives for green investment and mandatory corporate disclosures on emissions and corporate adaptation strategies.26 The influence of long-standing international environmental regimes such as the Basel Convention27 can be seen in various aspects of domestic environmental regulation, including licensing, packaging, handling of waste and import-export inspection and control regimes. In the field of labour rights, domestic regulatory responses to the challenges of forced labour and human trafficking have been shaped over the years by a series of international labour standards aimed at protecting particularly vulnerable workers.28 The 2014 Protocol to the ILO Forced Labour Convention,29 for instance, requires States parties to put in place effective regulation to protect people (and particularly migrant workers) from fraudulent and abusive practices during recruitment and placement processes.30

Many more examples could be given. However, the few briefly mentioned above should be sufficient to demonstrate that, far from being a remote concept, international law can generate significant momentum for improvements in social, environmental and human rights standards by businesses, alongside new regulatory requirements, through the coordination, standard-setting and supervisory arrangements established through soft law instruments and treaties.

 

[D]    Building and Maintaining ‘Level Playing Fields’

As will be clear from the discussion on trade and investment above, developing and maintaining a ‘level playing field’, on which businesses can compete with one another on fair and equal terms, requires concerted multilateral efforts on the part of States plus a system of rules on which States parties can rely. This point, and the vital contribution made by international treaty law, is perhaps best illustrated by a brief examination of multilateral responses to the problem of international bribery.

The adverse impacts of bribery and corruption on economies, markets and societies have long been matters of international concern.31 However, until the 1990s, domestic anti-corruption regimes (with the marked exception of the United States (US) regime)32 tended to be unilateral and territorial in scope.33 After several false starts,34 the case for an international treaty to combat bribery offences became overwhelming. The OECD emerged as the favoured body to take this forward, and the OECD Anti-Bribery Convention was eventually adopted in November 1997.35

The OECD Anti-Bribery Convention was followed up by several other international treaties relating to foreign bribery: three regional conventions (the OAS Convention,36 the European Union Convention37 and the African Union Convention38 adopted in 1996, 1997 and 2003, respectively) and the United Nations Convention39 (also adopted in 2003). However, in terms of impact and implementation, the OECD Anti-Bribery Convention is widely regarded as the most successful. One of the most significant factors in this success is thought to be the OECD Anti-Bribery Convention’s innovative peer review mechanism, which involves periodic evaluations by experts appointed from two other examining Member States.

As a result of these arrangements:

The ‘peer review’ process is accompanied by a certain amount of peer pressure. As one of the OECD Convention’s key aims is a ‘level playing field’, non-compliant states risk undermining the whole system. All state parties, therefore, have a real interest in ensuring that other state parties comply and that they, themselves, have credibility within the system … OECD member states tend not to ignore adverse findings coming out of the ‘peer review’ process.40

[E]    A Framework for Judicial Cooperation

Where a State has created binding CSR standards under a domestic law regime, it needs to have the wherewithal to enforce them. In cases where all the relevant facts, witnesses and companies are located within a single jurisdiction, then it should be possible (at least in theory) for domestic law enforcement agencies to deal with the matter, and no international law issues may arise. However, in cases where some or all of the breaches occurred abroad (e.g., in the case of foreign bribery, or where people in other jurisdictions have been harmed, misled or affected by data protection breaches), or where the breaches have occurred as a result of corporate decision-making in other jurisdictions, it may not be possible to investigate and enforce the relevant legal provisions without the assistance of law enforcement or judicial bodies in other countries.

Here, international law treaties assist by providing a framework for arrangements between different States whereby law enforcement bodies in one jurisdiction can request and obtain assistance from their counterparts in other jurisdictions, for instance with respect to obtaining written testimony for use in court proceedings, service of court documents (such as summonses), making arrangements for witnesses to appear and give testimony at judicial proceedings, providing access to judicial records and searching for and seizing evidence on behalf of foreign law enforcement authorities. These kinds of arrangements can be set out in ‘mutual legal assistance’ treaties of general application,41 or can form part of a bespoke set of cooperative arrangements to deal with a specific matter of international concern, such as drug trafficking, human trafficking, bribery and corruption or organised crime.42

It is worth noting here that mutual legal assistance treaties are not confined to criminal matters. States have also entered into international treaties and other legal arrangements governing legal cooperation in civil and commercial cases. Under the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters,43 for instance, parties can request assistance with the gathering of evidence needed for the purposes of civil law claims. Within the European Union there exists, by virtue of a Council Regulation,44 a system whereby claimants in civil cases can send court documents directly to the relevant judicial officer in another EU Member State for service on another person (i.e., without having to go through any consular or diplomatic channels and without the need to undertake further procedural steps within the home jurisdiction).45

 

[F]    Business and Human Rights: The Place Where All Roads Meet

It is in the field of business and human rights that international law comes most obviously into contact with CSR ideas and concepts. ‘Business and human rights’ refers to the complex network of laws, policies and initiatives – international and domestic; public and private; regulatory and voluntary – that govern the social and legal responsibilities of business enterprises to address adverse human rights impacts that are business-related and to improve their own performance in relation to human rights-related issues.

The realisation that business activities and human rights abuses can be connected with each other is hardly new.46 However, it is only relatively recently that ‘business and human rights’ has emerged as a distinct field of enquiry and research in international law. It is no coincidence that business and human rights-related research and enquiry increased exponentially at approximately the same time as the CSR movement was also getting underway.47 However, there are important differences between the two. The international law field of business and human rights is both underpinned and informed by international legal standards relating to the protection of human rights, whereas some definitions of CSR (and particularly the older, pre-2000, definitions) emphasise its voluntary character.48 These differences in legal status and perception mean that, although CSR (depending on how it is defined) may encompass certain aspects of business and human rights-related law and practice, treating business and human rights as ‘part of’ CSR can be problematic for some audiences and stakeholder groups.

However, given that business activities have the potential to impact virtually all human rights – environmental rights, rights to safe and decent work, privacy rights and rights to education to name just a few – there is hardly an area of CSR that does not link, in one way or another, to the business and human rights agenda. In reality, as pointed out above,49 the distinction between voluntary (CSR) and binding (legal) standards is over-simplistic and unhelpful. As the still-developing field of business and human rights shows, the interplay between legal standards, ‘social expectations’ and corporate behaviour is actually far more complex and dynamic than such a simple distinction would suggest.

The debate about whether companies could or should have responsibilities under international human rights law, and how such responsibilities might interact with the obligations of States under international human rights law, has occupied academics and various UN agencies for many decades.50 However, until relatively recently, progress on these issues had been marred by a lack of consensus about even the fundamentals of where different responsibilities for protection and fulfilment of human rights should fall and how they should be prioritised.

Questions about the regulation of multinational enterprises have had a particularly polarising effect. For instance, should the allocation of responsibilities depend on power and resources – implying that home States of multinational enterprises and even the companies themselves should bear the brunt of responsibility – or should the more traditional concepts of territorial sovereignty prevail?51 After an unsuccessful and controversial attempt to translate a range of human rights standards into the corporate context,52 the UN Human Rights Commission53 passed a resolution in 2005 requesting the appointment of a ‘special representative’ on business and human rights with a mandate to ‘identify and clarify standards of accountability for transnational corporations and other business enterprises with regard to business and human rights’ and ‘to elaborate on the role of States in effectively regulating and adjudicating the role of transnational corporations and other business enterprises with regard to human rights’.54

After almost six years, hundreds of submissions, a small library of research reports and working papers, hundreds of meetings and roundtables and forty-seven different international consultations, the UN Special Representative, Professor John Ruggie, delivered his final report to the UN Human Rights Council to which he attached thirty-one ‘Guiding Principles’.55 These principles, now known as the UN Guiding Principles on Business and Human Rights (UNGPs), are arranged into three distinct but complementary ‘pillars’: (1) the State’s duty to protect against human rights abuses by business (Pillar I); (2) the corporate responsibility to respect human rights (Pillar II); (3) and the need for more effective access to remedies (Pillar III). Pillar I (the ‘State Duty to Protect’ human rights) affirms that primary responsibility for ensuring that companies do not violate human rights rests with States. This is a legal duty under international law. However, companies have responsibilities too, derived from their role as ‘organs of society’ or ‘corporate citizens’, to ‘do no harm’, as elaborated further in Pillar II. These responsibilities are driven and defined by social or ‘moral’ expectations. Pillar III (on ‘access to remedy’) concerns the need to ensure that those whose rights have been infringed have access to an effective remedy. Obviously, States have a crucial role to play here, in ensuring that domestic courts are a realistic venue for gaining proper redress for human rights violations by companies. But the framework also creates space for non-judicial alternatives, including grievance and compensation mechanisms created by companies themselves.

While the UNGPs have certainly not resolved every argument on the subject, they have succeeded in their aim of providing a common conceptual and policy framework to work from. As a result, the debate surrounding State and corporate responsibility for business-related human rights abuses, while often just as passionate, is now a much more coherent and disciplined one. More than this, the UNGPs have been proven enormously influential in the development of other relevant international,56 regional,57 national,58 sectoral59 and corporate initiatives.60 As the only truly global standard on business and human rights, they continue to shape the development of law and policy in this field.

 

§8.03    REGULATING GLOBAL BUSINESS: IS INTERNATIONAL LAW UP TO THE TASK?

When it comes to regulating business enterprises, and particularly those of the large, complex, multinational kind, international law has a number of in-built limitations. Most of these arise because of the ‘State-centeredness’ of international lawmaking structures, processes and interests.

First of all, international lawmaking is almost always a long, slow process. The development of new customary norms can take many years and, until those norms ‘crystallise’ by virtue of demonstrable, universal support by States,61 their status and contents can be strenuously contested. This is presently observable in the ongoing debate, in the field of business and human rights, as to whether, and the extent to which, ‘home States’ of multinationals might have international law obligations with respect to human rights abuses connected to the activities of subsidiaries in other States.62

Lawmaking by treaty (as opposed to by custom) is an inherently more formal, objective-driven and managed process. However, this can still be enormously challenging and time-consuming. Reconciling the different positions of different States with different concerns and needs inevitably requires compromises between the parties concerned. While States have considerable flexibility as to how they define the obligations which will apply between them, the negotiated outcome is only ever binding as between the States which are signatories.63 As can be seen in fields such as anti-corruption and bribery,64 the result can be a complex web of overlapping regimes and obligations.

Even where consensus on the content of international law obligations exists, enforcement of these obligations is a perennial problem. There are limited means by which the international law responsibilities of States to regulate business enterprises can be enforced effectively. Monitoring arrangements under treaties can be an important way of exerting political pressure to improve the effectiveness of domestic regulatory regimes (especially where findings are made public); however, in most cases, unless there are very strong and clear vested interests in the success of a particular international regime,65 progress is likely to be incremental at best.

In the business and human rights field in particular, the enforcement challenges are made more complex and difficult by the lack of direct legal applicability of virtually all international human rights obligations to companies.66 This does not mean that business enterprises are not subject to human rights obligations. On the contrary, they are, but largely as a matter of domestic law.67 In other words, it is up to States, as part of their own human rights obligations, to implement human rights standards within their respective jurisdictions and to enforce them properly. As the commentary to the UNGPs puts it:

the State duty to protect is a standard of conduct. Therefore States are not per se responsible for the human rights abuses of private actors. However, States may breach their international human rights law obligations where such abuse can be attributed to them, or where they fail to take appropriate steps to prevent, investigate, punish and redress private actors’ abuse.68

In reality, though, few (if any) States live up to this standard. And some States – especially developing States with limited regulatory capacity and resources – face particular difficulties and challenges. To improve the chances of some form of redress in specific cases, some commentators have argued that regulatory responsibilities need to be distributed differently between interested States and that the home States of multinational enterprises, in particular, should play a greater role. However, while this may make a remedy more likely in some cases, it also creates further enforcement and access to justice inequalities, for instance between those affected by the activities of a multinational enterprise and those affected by the activities of a smaller, locally based company.69 In any event, and however regulatory and enforcement responsibilities are distributed, differences in legal standards, capacity, resources and other issues such as the presence of corruption render the State-based system of enforcement of international standards a lottery for those affected by business misconduct or abuse.70

The call for the imposition of greater regulatory responsibilities on the home States of multinationals (or the ‘extraterritorial obligations’ debate for short) also links to a wider conversation about the extent to which a system of international law built on territorial sovereignty can respond effectively to business enterprises that operate across national boundaries. If each State only has jurisdiction over, and hence responsibilities for, business activities taking place in their own jurisdiction, the argument goes, then the international legal system is inherently fragmented. The geographical scope of regulatory systems will rarely, if ever, match the geographical reach of operations of the target of the regulation, meaning that there will be ‘gaps’ between regimes (with associated gaps in legal protections) or overlaps and duplication (with the attendant risks of buck-passing or tensions over competing bids for jurisdiction) or both.

A further general criticism that can be made of the international legal system as it relates to CSR regulation concerns the lack of policy coherence between some treaty regimes, which can undermine their effectiveness in practice. As the ILO’s World Commission on the Social Dimension of Globalisation put it:

[N]egotiations on global governance take place in compartmentalized sectors such as trade, finance, health, social affairs, and development assistance. International organisations focus on their specific mandates and, as a result, the impact of their actions on other important objectives is often lost sight of.71

These are all significant challenges. Were our international legal system to be redesigned from scratch in light of the global political, social, environmental and human rights challenges now facing us, it would probably look somewhat different from the system we have today. However, the apparent imperfections in the current system should not be allowed to distract from the possibilities. Where the necessary political will is there, States have proved adept at using the tools at their disposal, and the option of creating bespoke treaty regimes in particular, to address global business-related challenges, where coordinated international action is the key to success (such as climate change, environmental pollution risks which occur across national boundaries or beyond national jurisdiction, human trafficking, trade in engaged species or international bribery), or in relation to matters which, by their very nature, are of international concern (such as forced labour or child labour, or other very serious human rights abuses).

As will be clear from the examples given above, States have been supported in these endeavours by international organisations,72 regional bodies73 and, crucially, UN agencies.74 The information-gathering and analysis provided by these organisations and agencies play a crucial role in informing and driving forward policy development on an international level, under mandates sufficiently flexible to respond to evolving circumstances. States have also taken advantage of opportunities to further develop the relevant institutional arrangements as needed from time to time, for instance by the creation of special-purpose bodies to investigate, analyse and report upon emerging challenges, and to make recommendations for future action.75 I will examine the contribution of some of these special-purpose bodies more closely in the next section.

 

§8.04    SIGNIFICANT RECENT INTERNATIONAL LEGAL DEVELOPMENTS RELEVANT TO CSR

The past decade or so has seen the emergence of a plethora of initiatives on CSR that are either inspired by or supported in some way by the work of international institutions.76 As it would be impossible to do justice to all of these in this chapter, the next section focuses on the international level initiatives that are proving to be, or have the potential to be, most influential on CSR in the short to medium term.

[A]    UN Guiding Principles on Business and Human Rights: Framework and Follow-Up

The significance of the UNGPs77 for international CSR-related law and policy was immediately evident from the level of support obtained from the UN Human Rights Council. The report by which the UNGPs were formally presented to the world was the first (and thus far the only) document to have been endorsed by the Council that had not been drafted by Council members themselves. The resolution endorsing the Principles was co-sponsored by a diverse group of States, including Argentina, Guatemala, Canada, India, Nigeria, Norway, Russia, Turkey and the US.78

The UNGPs are often described as a ‘soft law’ instrument (i.e., an instrument that is ‘non-binding as a matter of international law’). But this is only partially correct. While the document itself does not have binding status (i.e., in the way that a treaty would), its contents are actually a mix of restatements of customary (i.e., binding) principles, policy guidance for States and ‘good practice’ guidance for companies. Within the document, restatements of international legal principles are indicated with the word ‘must’ (e.g., ‘States must protect against human rights abuse within their territory and/or jurisdiction by third parties, including business enterprises’79) and guidance, whether addressed to States or to companies, is indicated by the use of the word ‘should’ (for instance, ‘In order to identify, prevent, mitigate and account for how they address their adverse human rights impacts, business enterprises should carry out human rights due diligence’).80

In order not to lose the considerable momentum that had been built up during the ‘Ruggie process’,81 the Human Rights Council also mandated, in the same resolution whereby it endorsed the UNGPs, the establishment of a ‘Working Group’, consisting of five independent experts ‘of balanced geographical representation’:

        (a) To promote the effective and comprehensive dissemination and implementation of the Guiding Principles.

        (b) To identify, exchange and promote good practices and lessons learned on the implementation of the Guiding Principles and to assess and make recommendations thereon and, in that context, to seek and receive information from all relevant sources, including governments, transnational corporations and other business enterprises, national human rights institutions, civil society and rights-holders.

        (c) To provide support for efforts to promote capacity building and the use of the Guiding Principles, as well as, upon request, to provide advice and recommendations regarding the development of domestic legislation and policies relating to business and human rights.82

Under this mandate, the Working Group has carried out and overseen research on a range of subjects connected with business and human rights, including implementation challenges faced by small and medium-sized companies, ways to enhance access to remedies for business-related human rights abuses, international judicial cooperation on business and human rights cases, regional and country-specific issues and human rights due diligence by companies.83 To support States in their implementation of the UN Guiding Principles, the Working Group has also published supplementary guidance on the development of national action plans on business and human rights.84

Arguably the most high-profile, dynamic and challenging of the Working Group’s various responsibilities is, however, convening the UN Annual Forum on Business and Human Rights.85 Taking place in Geneva towards the end of each calendar year, the UN Annual Forum brings together representatives of States, non-governmental organisations and business enterprises. With attendance figures now approaching 3,000, this annual meeting provides a unique opportunity for networking, information exchange, legal updates and show-casing of new ‘good practice’ tools and methodologies. To facilitate and give practical emphasis to the discussions, each Forum focuses on a particular theme, for instance the ‘role of the global community’ (2012); ‘challenges and good practices’ (2013); ‘alignment, adherence and accountability’ (2014); ‘tracking progress and ensuring coherence’ (2015); ‘leadership and leverage’ (2016); ‘access to remedy’ (2017); ‘business respect for human rights’ (2018); and ‘governments as catalysts for business respect for human rights’(2019).86

Further, follow-up activities have been undertaken, under separate Human Rights Council mandates, by the Office of the UN High Commissioner for Human Rights (OHCHR). The OHCHR’s Accountability and Remedy Project87 was established in 2014 to help States identify ways to improve their implementation of Pillar III (i.e., the ‘Access to Remedy’ pillar) of the UNGPs in particular.

The first phase of the project (‘Accountability and Remedy Project, Part I’),88 which took place between mid-2014 and mid-2016, focussed on the challenges involved in accessing remedies using ‘judicial mechanisms’ (i.e., courts).89 The second phase of the project (‘Accountability and Remedy Project, Part II’),90 which took place between mid-2016 and mid-2018, concerned the use of ‘State-based non-judicial mechanisms’ (i.e., alternative means of obtaining redress for business misconduct, such as through complaints mechanisms and mediation mechanisms (for instance, the ombudsman processes)) in business and human rights cases.91 The third phase, which is taking place pursuant to a 2018 resolution by the UN Human Rights Council,92 is concerned with access to remedy for business-related human rights harms through non-State based mechanisms, such as company-based mechanisms, multi-stakeholder initiatives and grievance mechanisms associated with development finance institutions.93

Taken together, the two Accountability and Remedy Project reports delivered so far94 provide States with an extensive menu of practical options, based on and inspired by existing good State practice, to strengthen domestic regimes and make the delivery of effective remedies in individual cases more likely. They also highlight the complex interlinkages that exist between different regulatory bodies and agencies and underline the importance of also addressing wider challenges, such as corruption, lack of development, lack of regulatory resources and capacity and the need to build respect for the rule of law. Although the recommendations are addressed primarily towards States, OHCHR’s final report on the Accountability and Remedy Project, Part I makes a number of suggestions as to other potential applications and audiences, noting its relevance to companies, to non-governmental organisations, to trade unions and, most importantly from a lawmaking perspective, to ‘ongoing work of international bodies with mandates relevant to business and human rights, including human rights treaty bodies’.95

 

[B]    The UN Process to Develop a Binding Treaty on Business and Human Rights

On 26 June 2016, at its 26th session, the Human Rights Council passed a resolution mandating the establishment of:

An open-ended intergovernmental working group on a legally binding instrument on transnational corporations and other business enterprises with respect to human rights, the mandate of which shall be to elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises.96

So far, five public sessions of the open-ended intergovernmental working group (the ‘OEIGWG’) have been convened. The first two of these sessions, which took place in Geneva in 2015 and 2016,97 were largely exploratory,98 with views sought from States, civil society organisations, business enterprises and stakeholders on a range of themes related to the regulatory challenges posed by business enterprises (and transnational corporations in particular) and options for the future. The third of the public sessions, which took place in October 2017, was devoted to discussing a document setting out ten proposed ‘elements’ of a future draft treaty.99 The fourth public session, in October 2018, gave participants the opportunity to review and comment on a ‘Zero Draft’ of a possible future treaty.100 The fifth public session, which took place in October 2019, considered a revised draft Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business Enterprises.101 Having taken account of further suggestions provided in the interim by relevant stakeholders, discussion of a further revised draft treaty will resume at a sixth session of the open-ended intergovernmental working group in 2020.

The stated aim of the process, according to the report of the second session, is ‘to fill gaps in the international legal system of human rights and to provide better elements for access to justice and remedy for victims of human rights abuses related to transnational corporations’ in a manner that was ‘in no way aimed at undermining host States of the business sector, but was intended to level the playing field with regard to respect for human rights’.102 Certainly, the first three sessions provoked a great deal of discussion as to the root causes of the deficiencies (or ‘gaps’) in the current system and why remedies for victims are so elusive in practice. Overwhelming corporate power, poverty, underdevelopment, lax regulation, lack of regulatory resources, the complexity of corporate organisations and supply chains, lack of transparency, fragmentation of national responses and lack of international cooperation were all raised as contributing factors, although there remain deep divisions between States and stakeholders as to how these problems – all complex in their own right – should be tackled in the context of an international treaty regime.

The deliberations on a new binding instrument have revived many of the long-standing debates about multinationals and the law such as ‘are multinational enterprises special?’;103 ‘is it possible to define what we mean by “multinational enterprise”?’;104 ‘do the regulatory challenges surrounding multinational enterprises demand a special international law response (i.e., as opposed to smaller, local enterprises)?’;105 ‘can (and should) companies be subject to direct obligations under international law?’;106 ‘what are the regulatory responsibilities of home States of multinationals with respect to activities abroad?’;107 and ‘how can extraterritorial regulatory obligations of States be squared with fundamental international law principles of territorial sovereignty and non-interference?’108 While these were all thoroughly explored in the course of the ‘Ruggie process’,109 they now have the potential to become more contentious as the conversation moves from clarifying the law ‘as is’110 to the question of what the law should be.

 

[C]    Sustainable Development Goals

The Sustainable Development Goals (‘SDGs’) refer to the seventeen goals, with supporting targets, adopted by the UN General Assembly on 25 September 2017 as part of the 2030 Agenda for Sustainable Development.111 Described as a ‘plan of action for people, planet and prosperity’,112 the SDGs are addressed to ‘all countries and all stakeholders’, including business enterprises, ‘acting in collaborative partnership’.113 Although they are aspirational and not legally binding, the focus of the 2030 Agenda on practical actions and time-bound, measurable targets is already having a mobilising effect among States, and within international organisations, companies and their investors, as well as providing a rallying point for civil society organisations.

States will take primary responsibility for implementing the goals on the domestic level. However, there are many elements and targets that will require private sector cooperation and support if the desired results are to be achieved. For instance, business enterprises will clearly have a vital role to play with respect to achieving the advances in agricultural productivity needed to meet Goal 2,114 the development and delivery of medicines and healthcare products to meet Goal 3,115 the delivery of equitable and the high-quality water management and sanitation services needed to meet Goal 6116 and the development of the clean and renewable energy technologies envisaged in Goal 7.117 Goal 8 (on economic growth, full and productive employment and decent work for all) and Goal 9 (on sustainable industrialisation and innovation) are obviously both directly relevant. Business approaches to issues such as urban development, waste management, use of natural resources and their carbon footprint will all have a bearing on whether other goals are met.118

The SDGs are also important for the holistic view taken on economic development, social inclusion and environmental sustainability.119 Compared to the Millennium Goals, which preceded them, greater recognition has been given to the role of business enterprises in achieving sustainable development, and a deliberate attempt was made this time to consult closely with businesses on the detail of the various goals and targets. In response, companies are now beginning to explore how to use the SDGs in their own CSR programmes, including the possible benefits of aligning their CSR reporting systems with this framework.120

However, the relationship between CSR and sustainable development should not be viewed as a one-way street. As Unilever’s CEO Paul Polman put it:

Business cannot thrive or survive long-term without the [Sustainable Development Goals]. After all, there is no business case in enduring poverty and climate change. The cost of inaction is enormous – currently at 10 trillion and growing every year. In contrast, there is growing evidence that companies with a focus on sustainable development perform better.121

[D]    ILO Standards Relating to Vulnerable Workers

While much of the above discussion on recent international legal developments focused on ‘soft law’ instruments and initiatives, this should not obscure work being done to develop binding international legal standards relevant to CSR.122 In this context, it is worth mentioning, in particular, the ongoing work of the International Labour Organization (ILO) to codify, develop and monitor State implementation of legal standards for the protection of workers, and particularly those that may be at risk of abuse or mistreatment, such as migrant workers.

The completion and opening for signature in June 2014 of a new Protocol on forced labour and human trafficking123 was an important new development. Under the terms of the new Protocol, States parties commit to developing a national policy and plan of action for the suppression of forced labour, and also to the introduction of a number of specific measures including education programmes (for both potential victims and employers), proper legislation and enforcement, protection of migrant workers from abusive and fraudulent practices during the recruitment and placement process and supporting due diligence by businesses to enable them better to detect and address risks of forced or compulsory labour.124 This Protocol is supplemented by further non-binding ILO guidance in which States parties are urged to provide ‘guidance and support to employers and businesses to take effective measures to identify, prevent, mitigate and account for how they address the risks of forced or compulsory labour in their operations or in products, services or operations to which they may be directly linked’.125

 

[E]    Treaty Body Statements

UN bodies responsible for the monitoring of State implementation of human rights obligations (often referred to as ‘treaty bodies’) issue periodic statements (or ‘comments’) setting out their observations with respect to specific implementation or compliance issues. Although these comments are technically not legally binding, they provide important guidance as to how the provisions of human rights treaties should be interpreted and implemented.

The role of business in the realisation of human rights (and, in some cases, in human rights breaches) has long been recognised in treaty body comments. For instance, in the 1999 General Comment 12 of the Committee on Economic, Social and Cultural Rights126 on the ‘right to adequate food’, the Committee drew attention to the role of ‘the private and business sector’ in realising the right to adequate food, going on to state that ‘the private business sector – national and transnational – should pursue its activities within the framework of a code of conduct conducive to respect of the right to adequate food, agreed upon jointly with the Government and civil society’.127

The influence of the UNGPs128 is clear in more recent comments by treaty bodies on the role of businesses in the realisation of human rights. For instance, the Committee on the Rights of the Child drew from key aspects of the ‘corporate responsibility to respect’129 in its General Comment No. 15 which states that ‘[a]ll business enterprises have an obligation of due diligence with respect to human rights, which include all rights enshrined under the Convention’.130

The General Comment then calls on all States to:

Require businesses to undertake children’s rights due diligence. This will ensure that business enterprises identify, prevent and mitigate their negative impact on children’s right to health including across their business relationships and within any global operations. Large business enterprises should be encouraged and, where appropriate, required to make public their efforts to address their impact on children’s rights.131

Further endorsement of elements of the UNGPs can be found in General Comment No. 24 of the Committee on Economic, Social and Cultural Rights.132 This General Comment defines the ‘State Duty to Protect’ in similar terms to those used in the UN Guiding Principles, emphasising the key importance of the concept of ‘human rights due diligence’ in the formulation of legal regimes.133 Furthermore, it reminds business enterprises of the content of their responsibility to respect human rights under ‘Pillar II’ of the UNGPs134 and provides a number of policy recommendations relevant to the implementation of the provisions of the UNGPs relating to access to remedy (i.e., ‘Pillar III’).135

 

[F]    OECD Guidelines for Multinationals: Revision 2011 and Beyond

The OECD Guidelines for Multinational Enterprises136 (OECD Guidelines) are important and unique for two reasons: not only are they the most comprehensive international standard for responsible business conduct developed so far but also through their ‘National Contact Point’ system they also provide the basis for an innovative dispute resolution mechanism. Under this system, people complaining about non-observance by a company (or group of companies) of the standards set out in the Guidelines can raise the matter with an appropriate National Contact Point (as designated by the relevant adherent State) which can help to resolve the matter through mediation and conciliation, the outcome of which may be a statement of findings or recommendations (or both).

Dating back to 1976,137 the OECD Guidelines have been progressively developed and improved with major revisions taking place in 2001 and 2011. Following the 2011 revisions, the Guidelines now include a chapter on human rights138 to sit alongside chapters on employment rights, consumer rights, bribery and environmental issues, as well as chapters on science and technology, competition, taxation and disclosure. Perhaps unsurprisingly (given the timing),139 the new chapter on human rights closely mirrors the approach of the UNGPs, for instance in the inclusion of respect for human rights as a key element of corporate policy,140 in the emphasis given to key concepts such as human rights due diligence141 and in the references to operational-level grievance mechanisms to resolve human rights-related disputes.142 In addition to changes to the substance of the Guidelines themselves, the 2011 revisions also made improvements to the National Contact Points to improve the accountability, transparency and overall effectiveness of these processes.143 Since 2015, the supporting framework for National Contact Points has been improved further, through strengthened arrangements for voluntary peer reviews to enable sharing of good practice and capacity building.144

Although criticisms of the National Contact Point system are still made,145 the OECD counters that these improvements are bearing fruit, in terms of better and more even handling of dispute resolution processes and more effective outcomes with better follow-up.146 Statistics published in the OECD’s Annual Reports on National Contact Points147 show that the use of the mechanisms is fairly steady year-on-year, albeit with interesting variations in the types of issues raised.148 In addition, the extent to which the OECD Guidelines on Multinationals (and their implementing processes) are referred to in legislative and policy documents149 and international documents suggests a high degree of international consensus and support.

Since 2009, the OECD has been ramping up its efforts to provide more sector-specific guidance for companies on the implementation of the OECD Guidelines, starting with a programme on responsible supply chains of minerals from conflict-affected and high-risk areas.150 Recent years have seen a flurry of activity and new guidance on due diligence, including in 2018 the publication of the OECD Due Diligence Guidance for Responsible Business Conduct.151

 

§8.05    PRIORITIES FOR THE YEARS AHEAD

The international law on CSR has reached a critical juncture. Against the background of continuing work to embed the UNGPs in a range of international, regional, sectoral, corporate and organisational initiatives, the process to develop a binding treaty on business and human rights is now moving out of its exploratory phase, and towards the stage at which decisions will have to be taken about focus and future approach. In view of how international law and policy on CSR has developed so far, there are four areas that are likely to require particular attention if a constructive discussion is to be had and progress is to be made.

[A]    Clarifying the Regulatory Roles and Responsibilities of States in CSR-Related Areas

As discussed above, the lack of consensus about the regulatory roles and responsibilities of different States with respect to multinational enterprises and global supply chains has proved a stumbling block to efforts to make international law more responsive to the realities of global business. While there is a case to be made for home States of multinational enterprises to take a greater role, perhaps backed up with binding international law obligations, there is so far scant evidence that customary law is definitely heading in that direction.152 The difficulty for those seeking to make the case for customary obligations in this regard is the lack of State practice;153 whereas extraterritorial legislation in fields relating to competition, economic crime and security is reasonably commonplace, social, environmental and human rights regimes tend to be more insular in conception and design.154 The lack of appreciation, in much of the public debate, of the diversity of potential regulatory techniques155 (and particularly of the legal and practical differences between ‘direct’ assertions of extraterritorial jurisdiction and regulation that merely has an extraterritorial effect)156 makes pinning down the relevant principles, and hence the development of international law in this area, much harder.

Cases of serious cross-border harm involving multinational enterprises raise difficult political, economic, legal and resourcing dilemmas for States.157 While it is possible that international customary law may one day provide at least some of the answers, the problems are too urgent for States to wait and hope.158 A new set of principles is needed in order to clarify for all States and stakeholders (and particularly business enterprises and those affected by their activities) the legal basis on which, and the circumstances in which, it is appropriate for home States to take an interest in the CSR performance of business enterprises in other countries and how this squares with the principle of non-intervention in the regulatory affairs of trading and investment partners. In other words, when are home States obliged to step up and take enforcement action with respect to irresponsible business practices abroad? When should they defer to regulators and law enforcement agencies in the host State? And how can they work to achieve better remedial outcomes for those who have been harmed?159 The process to develop a binding international treaty on business and human rights provides a possible venue to work through these issues. However, CSR-related regulatory standards and strategies (and international cooperation in respect to those) are also relevant to the formulation and development of trading and investment regimes,160 as well as to specialised regimes to tackle specific CSR-related challenges, such as the use of forced labour and child labour in supply chains, the protection of migrant workers, environmental protection and climate change. Where opportunities arise to clarify international law rules relating to regulatory roles and responsibilities, States should take the opportunity to discuss and develop them.

 

[B]    Deepening and Strengthening Domestic Regulatory Regimes

While there is a need for greater clarity about what is expected and required of home States of multinational enterprises, this should not be allowed to detract from efforts to improve the quality and effectiveness of domestic regulation and enforcement everywhere. Relying on home States of multinationals to be the ‘policemen’ of international law as it relates to CSR is unsustainable, inconsistent with basic principles of human rights law (under which each State is the primary guarantor of human rights protections within its own territory) and politically fraught.161 As noted above, bespoke treaty regimes have proved to be useful in the past as a way of driving up regulatory standards and effectiveness in a range of areas. In the field of business and human rights, the guidance emerging from the OHCHR Accountability and Remedy Project162 highlights the different features of domestic criminal and civil regimes that may need attention and the steps that can be taken to improve effectiveness in practice.163

[C]    Improving Cross-Border Cooperation Between States

Clarifying the roles and responsibilities of different States in cross-border cases164 does not just help to avoid disagreements between States as to the appropriate law enforcement course of action; it can help reduce the problem of ‘buck-passing’ when a problem arises and thus make the prospect of a successful remedial outcome more likely. The current trend in favour of closer cooperation between law enforcement authorities in different States to investigate and prosecute corporate criminal offences arising from acts of bribery165 and human trafficking166 is a welcome one. In addition, the EU innovation of ‘Joint Investigation Teams’ – whereby special-purpose criminal investigation teams are set up, by agreement between the States concerned, to investigate specific crimes with cross-border elements167 – seems to be gaining traction elsewhere.168

The importance of improving international cooperation with respect to the detection and enforcement of business and human rights-related breaches is clearly recognised in the ‘elements’ of a future binding treaty on business and human rights published by the OEIGWG in September 2017.169 In addition to developing and expanding bilateral and multilateral mutual legal assistance regimes, it may be instructive to consider the potential value of other models of international cooperation, such as joint investigation teams. Whatever models of cooperation are used, it is important not to neglect the practical and personal issues that can make a difference to whether international cooperation is effective or not.170

Finally, while effective law enforcement is a vital part of the regulatory picture, it is important not to overlook the importance of international cooperation as a means of furthering work on raising corporate CSR-related standards and preventing future harms, for instance through regulators’ networks to create opportunities for peer learning, exchanges of experiences and views and sharing of ideas about ‘best regulatory practice’.171

 

[D]    Humanising Globalisation by Creating Opportunities for Greater Stakeholder Engagement in the Development of Trade Policy and the Monitoring of Impacts

Recent political developments – the outcome of the referendum on EU membership in the UK, the election of Donald Trump as President of the US and the rise of populist politics in Europe and elsewhere – have led a number of commentators to conclude that public trust in the ‘globalisation’ project is waning.172 As a result, calls to address the ‘disconnect’ that has developed between international economic law (on the one hand) and international human rights law (on the other hand) now have a real sense of urgency.

Although the human rights benefits of open trading relationships are clear,173 current anxieties about trade and globalisation have helped fuel a narrative that trade and investment agreements limit State options to ensure that companies act responsibly and do not undermine human rights. More work is needed, ideally by trade experts and human rights practitioners working in collaboration, to ascertain the precise nature of these tensions and to find ways to address them, not just at the policy level but within the terms of trade and investment agreements themselves. In the meantime, it is necessary to acknowledge that public trust in trade policy in general (and in the contents of, and motivations behind, high-profile trade agreements such as CETA and TTP in particular)174 is not enhanced by negotiations and institutional arrangements that provide less than meaningful opportunities for stakeholder engagement and participation. There is scope for considerable improvement in the level and quality of stakeholder participation at all levels – from policy setting, through assessment processes, to participation in ongoing monitoring and dispute resolution processes.175 The task of ‘humanising globalisation’ demands no less.176

 

§8.06    CONCLUDING REMARKS

CSR practitioners are well advised to keep a weather eye on developing law and policy on the international level. As this chapter has shown, international law affects domestic CSR law and policy in diverse and sometimes surprising ways. While high-profile endeavours, such as the process to develop a binding treaty on business and human rights, tend to steal much of the attention, this should not be allowed to diminish the importance of a complex and often interwoven array of other international arrangements, whose connection with CSR is not so obvious. Thus far, ‘soft law’ instruments and ‘non-binding’ initiatives have dominated efforts at the international level to build consensus and drive up standards of corporate behaviour, though the treaty process now underway in relation to business and human rights shows that there is an appetite for binding approaches too.

CSR has been on a journey. Definitions of CSR that emphasise voluntary and philanthropic aspects (i.e., over what is legally required) no longer stand. The emergence of business and human rights as a distinct field of international human rights law has been instrumental in this shift from a company-centred perspective to a more people-centred one. Put simply, the focus is now on ‘how companies make their profits, not how they spend them’.177
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CHAPTER 9    Supply Chain Management

Ken Rivlin & Felise Cooper

Supply chain management encompasses the connection, integration and cooperation between entities that take part in bringing products and services from the source to the end user. This chapter considering the intersection of corporate social responsibility and supply chains examines how effective supply chain management improves supplier relationships and product quality, enhances compliance with customers’ expectations and requirements, reduces the risk of liability, benefits employee morale and the company’s reputation, provides security for investors and creditors and creates new market opportunities. First, the chapter reviews key challenges and trends facing supply chain managers, such as increasing globalization and stakeholder demands. The chapter then surveys a variety of voluntary standards and reporting schemes that companies can use to orient themselves with respect to corporate social responsibility issues and apply these criteria to supply chains. The chapter also presents several case studies of companies that have benefited from engaging their supply chains on corporate social responsibility matters. Finally, the chapter offers a “best practices toolkit” of key strategies and action items for enhancing supply chain cooperation and investment. Positively impacting the markets in which companies source materials and operate is becoming an important driving force for supply chain management.

§9.01    INTRODUCTION

Thanks to globalization, modern corporations have the power to exercise a positive influence in the countries they buy from and do business with as a result of their vast supply chains. Research shows, however, that most firms do not have structures in place to ensure that their supply chains meet social, environmental and governance standards.1 Virtually, every sector has its own “green” or “community-based” initiatives and causes, but companies still tend to rely on their suppliers to do their own self-auditing and reporting on these issues.

The value of corporate social responsibility management—or lack thereof—is often clearest after the fact, when some crisis has occurred. Large-scale events can trigger widespread media attention and sometimes industry-wide paradigm shifts. For example, the Deepwater Horizon oil spill in 2010 revealed habitual occupational safety shortcomings at BP’s drill rig, and the Volkswagen diesel emissions scandal in 2015 resulted in part from a corporate culture that prioritized short-term profit targets over environmental and human health risks. The direct losses associated with such events can be dwarfed by investor’s loss of confidence in management’s ability to deal with the situation and its aftermath.

In fact, a number of short-term event studies have examined the link between corporate social responsibility crises and market responses. Examples include findings that: firms that have been investigated or charged with violating environmental rules experience statistically significant and economically meaningful decreases in common share values;2 companies that are reported to behave responsibly toward the environment experience a significant stock price increase, whereas firms that behave irresponsibly face a significant stock price decrease;3 firms experience significant negative abnormal returns when human rights abuses become publicly known;4 and a reputation for social responsibility protected firms from stock declines associated with a crisis.5

 

§9.02    CORPORATE SOCIAL RESPONSIBILITY CONCEPTS

[A]    What Do We Mean by Corporate Social Responsibility?

Corporate social responsibility (CSR) can mean many things to many people. An entire cottage industry has emerged, in fact, of consultants, auditors and advisers to help companies navigate CSR standards and regulatory developments.

At its core, corporate social responsibility refers to the consideration by a business of the impacts of that business on more than just the products and services that are its focus. CSR reporting is often referred to as the “triple bottom line,” standing for people, planet and profit.

In this chapter, considering the intersection of CSR and supply chains, we will maintain a broadly focused concept of CSR, as basically any measures or efforts that aim to minimize the negative impacts of a business and maximize the positive ones.

 

[B]    What Is Supply Chain Management?

Supply chain management encompasses the connection, integration and cooperation between entities that take part in bringing products and services from the source to the end user.

Businesses involved in both the upstream and downstream flows of products, services, finances and information make up the supply chain. This includes, for example: companies that source and fabricate raw materials; refiners, formulators and compounders of solutions and composites; component and part producers and assemblers; technical designers and engineers; manufacturers of complex products and systems; brand-name marketers; distribution, warehousing, transportation and delivery providers; retailers and commercial vendors; and after-market service providers.

Managing the various relationships and information in today’s elaborate supply chains is challenging. Manufacturers of complex products can have thousands of suppliers to deal with. Most companies do not consistently track or assess their supply chains in detail, which leads to information gaps at best, and business interruptions, legal violations and missed opportunities at worst.

A 2010 McKinsey survey, for example, found that the level of detail in tracking supply chain costs associated with serving individual customers varied greatly across companies, with some survey respondents reporting that they have no detail or tracking of such costs, and most companies stating that they have only limited aggregated detail.6 The same survey found that different areas of businesses do not often talk to each other about supply chain tensions and that the vast majority of CEOs do not actively develop supply chain strategy or work hands-on to execute it.

Effective supply chain management, however, can improve supplier relationships and product quality, enhance compliance with customers’ expectations and requirements, reduce the risk of liability, benefit employee morale and the company’s reputation, provide security for investors and creditors and create new market opportunities.

 

[C]    Supply Chain CSR Issues

The first key arena in which to examine supply chain impacts on CSR is the environment. The main goal of “greening” one’s supply chain is to ensure that environmentally friendly practices are applied to all phases of the supply and distribution process.

Poor environmental practices in supply chains can lead to pollution accidents, spills and equipment failure. Releases of hazardous materials into the air, water or soil can not only damage public health and the environment but also result in fines and penalties from regulatory authorities.

There are also environmental risks in supply chains relating to products they manufacture. Increasingly, CSR efforts are focusing on eliminating chemicals of concern and genetically modified organisms from products on the market. The quality and integrity of a product’s raw materials, parts and components can also trigger product performance issues, recalls and boycotts. The production of specific ingredients like palm oil has become associated with rainforest destruction and human rights violations impacting indigenous peoples and rural communities. Concerns have also surfaced in recent years over how suppliers acquire critical raw materials, and whether they can be ethically sourced so as not to inadvertently finance or support terrorist activities, violent groups or other forms of exploitation and harm.

Suppliers also play a key role in assessing and improving occupational safety and health, human rights and working conditions throughout the value chain. Poor workplace CSR practices can lead to employee accidents and injuries, labor protests and strikes, wage concerns and child labor violations. In addition, corrupt practices and ethical governance problems can negatively impact local communities and should be on the supply chain CSR agenda.

 

§9.03    KEY CHALLENGES AND TRENDS

[A]    Lack of Consensus on Metrics

The first key challenge facing supply chain managers is that there is no general consensus on what CSR is, or how to gauge it within supply chains. Consumers, customers, investors and lenders, let alone suppliers themselves, have doubts and varying levels of familiarity with CSR concepts.

As noted in one recent study, what is environmentally or socially “responsible” to one stakeholder may not be to another.7 Metrics of interest include environmental factors such as water usage, renewable energy programs and environmental policies, as well as social and governance criteria like corporate diversity, human rights and child labor policies.8 Investors and consumers, however, face difficulty in actually measuring the relative value of such factors. In fact, while 67% of respondents in another recent survey said they use environmental, social and governance principles as part of their investment approach and decision-making, less than 30% of those in the United States (U.S.) believed they could outperform the market by investing in companies that score highly on those metrics.9 However, 96% of European respondents thought environmental, social and governance strategies would perform as well as or better than other strategies.10

Even within industry, customers and supply chains generally have no agreement on which CSR standards to measure or how to report them. In particular, the lack of any standard format means that suppliers have to deal with a range of different customer requests, while customers need to somehow manage the diverse information flowing in from suppliers and decide how to follow up. Most CSR data is self-reported, which leads to meaningful gaps in data availability; for example, while 64% of S&P 500 companies report on their carbon emissions, only 12% report on the percentage of their energy consumption derived from renewable sources.11

 

[B]    Globalization

A significant reason for this lack of standardized CSR values and measurement is globalization. To reduce costs across supply chains, businesses have been increasingly moving operations to countries that offer lower labor costs, lower taxes and lower costs of materials and transport. Many companies outsource production to several different countries for different parts of their products.

Although they lower costs, these globalization efforts have increased complexity in supply chains. First, dealing with various parties across borders means encountering and managing different expectations. This can take the form of foreign language challenges, differences in time zones and cultural nuances.

There is also the matter, as detailed later in this chapter, of the sheer amount of data and work involved. Diverse data from suppliers across different geographies must be handled appropriately and somehow integrated. For example, some suppliers (particularly in Asia) communicate primarily using e-mail and fax, while others use electronic data interchange systems, and still others are transitioning to application programming interface. Managers have to consolidate these divergent inputs.

At the same time, operations managers are often under pressure to improve or maintain fast delivery lead times to customers despite this increased complexity in the supply chain. They also need to maintain real-time visibility into the production cycle to ensure efficiency, which is more difficult to do across geographies.

Multinational businesses must also deal with different legal compliance requirements and standards across jurisdictions. Each supplier and service provider has to maintain appropriate permits, licenses, certificates and business practices, and keeping track of this can overwhelm supply chain management systems.

Finally, companies must often contend with geopolitical instability issues in various locations, and effective supply chain management includes contingency planning for this type of supply chain disruption risk.

 

[C]    Stakeholders Demand Involvement

Even as globalized supply chain management itself becomes more demanding, various stakeholder groups are also seeking involvement in CSR supply chain issues. Social media, for example, is becoming as important as traditional news media, public politics and regulatory processes in addressing CSR issues for consumer-facing industries. Supply chain snafus and CSR scandals can gain traction on social media and erode corporate reputations and consumer confidence.

As noted above, lenders and investors likewise want to know about companies’ CSR efforts. BlackRock, the world’s largest asset manager, with more than USD 5 trillion, reportedly sent a letter to company chief executives last year, suggesting that if they do not take environmental, social and governance issues seriously, the firm might pull its money.12

Because consumers, customers, investors, lenders and employees all seek information and involvement in CSR issues, there is an increasing need for transparency in supply chain management. Even when a company is able to gather, make sense of and maintain meaningful CSR data from its supply chain, it must then arrange to put the data on display for stakeholders.

End users are often looking for access to CSR data for individual products, for example. They are interested in where products are made, and by whom, what the “ingredients” are, the amount of recycled materials, energy, water and carbon used and the effects of production and distribution on the environment and local communities. Currently, this trend is focused on clothing, food and personal care products, but it will spread.

 

[D]    Fast-Changing Markets Versus Brittle Supply Chains

Another trend affecting supply chains, which goes hand in hand with the increase in consumer involvement and social media previously discussed, is the rapid pace of market change.

With the rise of consumer engagement on CSR issues and production generally, companies are under increased pressure to respond quickly to changing customer preferences. Products have shorter life cycles due to these rapidly changing market demands. Businesses must not only innovate by introducing new products but also keep total manufacturing costs low because trends do not last.

Meeting these challenges requires a flexible supply chain that can quickly transition to manufacturing new products or updated product features as market demand requires and respond well to spikes and dips in demand and production needs.

Today’s lean supply chains, however, are often more brittle and vulnerable to disruption than in the past because supply chain managers tend to focus on efficiency. In many cases, companies whittle their supply chains down and pressurize suppliers to reduce costs without fully considering the consequences of reduced redundancy and flexibility on their ability to respond to fast-changing markets.

When they occur, business interruptions caused by supply chain issues can have long-term financial consequences similar to the CSR crisis events described above. Supply chain disruption announcements specifically are associated with an abnormal decrease in shareholder value of over 10%.13 One of the benefits of responsible supply chain management, therefore, is reducing this risk and possibly creating new market opportunities.

 

[E]    Data Deluge

The common thread running among all of the key challenges already mentioned is data. Management of vast amounts of data is challenging in the contexts of CSR metrics, globalization, stakeholder involvement and response to fast-changing markets.

In the past two years, the world has reportedly produced more than 90% of all the digital data that have ever been created.14 While this tsunami of information theoretically provides opportunities to engage with and study the marketplace in new ways using data science, the sheer scope and diversity of data are overwhelming to many companies and supply chain professionals.

One aspect of this challenge is that the raw information coming in from suppliers, customers and other business partners is often composed of both structured and unstructured data. It can be difficult to organize and analyze such disjointed information, let alone apply it to CSR metrics and strategy. Transforming this raw information into compatible and usable formats requires significant investment. Many companies simply do not have adequate support in this area.

As an example, the diversity of data collected from a typical supply chain that may be relevant to CSR includes information like the pricing of direct and indirect materials, rental contracts, labor agreements, tax documents, freight bills and compliance certificates. CSR information requests like energy usage and recycled materials quotas will produce new sets of information. Parsing this data and assembling it into a coherent CSR strategy for a supply chain is an important first step but can feel like a monumental task.

 

§9.04    VOLUNTARY STANDARDS AND LEGAL FRAMEWORKS

Despite all these challenges and in particular the lack of clarity on CSR metrics, there are a variety of voluntary standards and reporting schemes that companies can use to orient themselves with respect to CSR issues and apply these criteria to supply chains. In addition, some companies and sectors have been forced to address these issues in novel ways due to emerging legal requirements.

[A]    Voluntary Certification Schemes

[1]    ISO 14001

ISO 14001 is an environmental management system standard that was developed in 1996 by the International Organization for Standardization (ISO), which is a network of national standardization institutes in 162 countries.

ISO 14001 focuses on how companies can minimize their adverse environmental impacts and continuously improve their environmental activities. While the standard does not set forth performance requirements, it establishes requirements of the underlying policies, procedures and systems and is designed to support a continuous improvement process. Other standards in the same series include ISO 14004, which gives additional guidelines for good environmental management systems, and more specialized standards for specific aspects of environmental management. The major objective of the ISO 14000 series is to provide “practical tools for companies and organizations of all kinds looking to manage their environmental responsibilities.”15

Organizations can obtain certification to ISO standards through independent accredited certification bodies. ISO 14001 certification requires companies to meet the following criteria:

        – Must have a documented and published environmental policy.

        – Must have established procedures for ongoing assessment of environmental conditions and impacts.

        – On the basis of their environmental policies, set up development goals.

        – Must implement programs to achieve these goals.

        – Must perform routine internal audits of environmental management systems to ensure any irregularities are identified and remedied. and

        – Management must regularly review the environmental management system with a view to assessing the system’s effectiveness and determining whether changes are required.

[2]    ISO 26000

The ISO 26000 international standard was developed to provide guidance on social responsibility for businesses. The standard consists of guides and principles, but is not meant for certification purposes. ISO 26000 was launched in 2010 following five years of input and negotiation by a working group of 500 experts.

ISO 26000 defines social responsibility as “the responsibility of the organization for the effects of its decisions and activities to the society and environment through transparent and ethical behavior, which: contributes to sustainable development, including health and wellbeing of society; takes expectations of the stakeholders into consideration; is in accordance to laws and consistent with international norms of behavior; and is integrated to the entire organization and reflected in its internal relations.”16

The ISO 26000 working group has also developed a communication protocol that describes appropriate wordings organizations can use to communicate about their use of ISO 26000 as well as basic training materials and guidance.

 

[3]    OHSAS 18001

OHSAS 18001 was developed in 1999 as an international collaboration among international and national organizations including universities, trade organizations, standardization bodies, certification bodies and firms of consultants called the Occupational Health and Safety Assessment Series Project. It is an internationally applied British standard for occupational safety and health management.17

The model does not define performance requirements, but solely concerns overall process requirements. The basis for the standard is to ensure compliance with relevant occupational health and safety legislation and continued development of both the management system and level of occupational health and safety. The standard covers any person whose work is subject to the supervision and control of a company or organization.

Like ISO 14001, OHSAS 18001 is structured under a “Plan-Do-Check-Act” management method and contains many of the same key elements as the ISO 14001 standard. Therefore occupational health and safety management systems can be aligned with environmental management systems and run concurrently.

 

[4]    Social Accountability 8000

Social Accountability 8000 is a business standard that focuses on employee and working conditions within a company and at its suppliers’ premises. The standard is based on selected International Labor Organization conventions, as well as the United Nations Universal Declaration of Human Rights and the United Nations Convention on the Rights of the Child. It was developed in 1989 by Social Accountability International, a multi-stakeholder organization including trade unions, nongovernmental organizations, civil society organizations and companies.

Social Accountability 8000 certification is awarded to companies that meet a number of specific criteria for management, procedures and performance in the following areas:

        – Child labor.

        – Forced and compulsory labor.

        – Safety and health.

        – Freedom of association and right to collective bargaining.

        – Wage compensation.

        – Discrimination.

        – Disciplinary practices.

        – Working hours.

Inspection of a company’s commitment within these areas is performed by a number of accreditation and certification bodies under the auspices of Social Accountability International.

 

[5]    EU Eco Management and Audit Scheme

The EU Eco Management and Audit Scheme is a management instrument developed by the European Commission for companies and other organizations to evaluate, report and improve their environmental performance. In addition to presenting an environmental management system, companies and organizations that wish to achieve EU Eco Management and Audit Scheme registration must also prepare an environmental report that is publicly available.

[6]    Fairtrade certification

The Fairtrade certification initiative is an international labeling scheme originally called Max Havelaar and developed in 1988; Fair Trade International was established in 1997. The goal behind the Fair Trade system is to improve the living and working conditions of some of the world’s poorest farmers by, among other things, assuring them a fair price for their goods and complying with guidelines for working conditions and consideration of the environment. Fair Trade International started with the coffee industry, but now covers a range of products such as cocoa, fruit, cotton, flowers, tea and others. There are several types of Fair Trade standards, including standards for contract workers, for importers, and also for the different products.

[7]    U.S. EPA Energy Star Program

The Energy Star program is managed by the U.S. Environmental Protection Agency and the Department of Energy, and its aim is to provide information on energy efficiency that consumers and businesses can use to make purchasing decisions. Energy Star specifications are set by the Environmental Protection Agency and differ for each item. The Energy Start label can be applied to over seventy-five different products, as well as new homes, commercial buildings and industrial plants.

Elements of the Energy Star program have been adopted by various other countries and the European Union. Products seeking Energy Star certification are tested and reviewed by EPA-recognized labs and certification bodies, and a certain percentage are subject to off-the-shelf verification testing every year. Many government entities require Energy Star or similar certifications in order to qualify for their procurement programs.

 

[8]    Human Rights Guidelines

Various international organizations have developed principles and guidelines for businesses to use in assessing and meeting human rights responsibilities.

Typically these are not certification programs, but rather general frameworks and guidance for companies to apply to their own operations and their supply chains.

International standards that are available include:

        – UN Guiding Principles on Human Rights.

        – UN Framework on Business and Human Rights.

        – OECD Responsible Business Conduct Guidelines for Multinational Enterprises.

        – Amnesty International Human Rights Principles for Companies.

Private organizations and consultants provide human rights assessment toolkits, checklists and resources as well.

 

[B]    Investing and Reporting

[1]    UN Principles for Responsible Investment

The United Nations Principles for Responsible Investment were launched in 2006 at the New York Stock Exchange and are voluntary standards. The Principles were drawn up by a twenty-person investor group from institutions in twelve countries and supported by a seventy-person group of experts from the investment industry, intergovernmental organizations and civil society.

There are six Principles that are intended to assist mainstream investors in considering environmental, social and governance issues affecting their portfolios:

        (1) Incorporating environmental, social and governance issues into investment analysis and decision-making processes.

        (2) Incorporating environmental, social and governance issues into ownership policies and practices.

        (3) Seeking appropriate disclosure on environmental, social and governance issues by entities in which one invests.

        (4) Promoting acceptance and implementation of the Principles within the investment industry.

        (5) Working together to enhance effectiveness in implementing the Principles.

        (6) Reporting activities and progress toward implementing the Principles.

Over the years, the number of signatories to the Principles has grown from 100 to over 1,800.18 Signatories come from over fifty countries and currently represent over USD 70 trillion in assets.19

 

[2]    Sustainability Reporting

Nonfinancial reporting on sustainability and other CSR issues is a fairly recent trend that has been expanding in the past twenty years. Before that, only companies in certain sectors with public image problems, such as the chemicals industry, or those with advanced environmental management systems in place, used to publish voluntary environmental reports.

Many companies now produce annual sustainability reports. One of the key standards schemes is the Global Reporting Initiative. Founded in 1997 and first launched in 2000, the Global Reporting Initiative’s sustainability reporting framework aims to standardize and quantify the environmental, social and governance costs and benefits of reporting companies’ activities. Such quantified results include factors like carbon emissions, working and wage conditions, and financial transparency. Results also take into account supply chain data.

As noted in a recent survey, corporate responsibility reporting is now standard for large and mid-cap companies around the world, with about 75% of such companies issuing CSR reports.20 Around two-thirds of the reports surveyed applied the Global Reporting Initiative’s guidelines or standards, making it the most popular framework for CSR reporting.

 

[C]    Legal Requirements

[1]    Chemicals (REACH and Green Chemistry)

A new European regulatory regime for the registration and assessment of chemicals known as REACH21 was established in 2006. REACH replaced a complicated patchwork of EU Regulations and Directives with one comprehensive regulation setting out a framework for analyzing the impact chemicals may have on health and the environment.

REACH places the onus on industry to ensure that virtually every substance sold, distributed or used in Europe is properly registered, and in order to achieve this, it requires cooperation between businesses in generating data and in substance registration and testing. Testing data, information on hazards and risks, and guidance for managing such hazards and risks are required to be passed up and down the supply chain, including to downstream users of such substances. For example, non-EU companies cannot register substances. This means that companies exporting substances or products to the EU may be reliant on others further down the supply chain to register their substances in order to preserve their market. To facilitate registration, this may mean that the non-EU company has to share commercially sensitive information with third parties in the supply chain.

REACH is also interesting because it is part of the new vanguard of environmental regulation. The focus is on what we make and how we make it, and on finding ways to use and produce products that minimize negative impacts on human health and the environment. Companies selling their products in multiple markets around the world need to navigate through an increasingly complex web of requirements like those imposed by REACH.

Other jurisdictions have been inspired by REACH and have updated their chemical regulations or instituted new “green chemistry” programs with philosophies of addressing the use of numerous chemicals in products. Typically these programs establish a list of chemicals of concern and require reporting. Many U.S. states, for example, now have green chemistry laws. California has one of the most robust programs, which requires the state’s Department of Toxic Substances Control to identify and prioritize regulations on chemicals of concern in consumer products. California has also had a law in place since 1986, known as “Proposition 65,” which requires clear warning labels whenever there may be exposure (in the workplace, in the environment or in consumer products) to chemicals that can cause cancer, birth defects or other reproductive harm. Many other states’ green chemistry programs focus on chemicals in children’s products, or on banning certain chemicals like bisphenol A, chlorinated triphosphates or cadmium.

The upshot of these new requirements is that while tracking and reporting on ingredients in products has historically been limited to the food and beverage, drug and personal care industries, now companies that manufacture other kinds of products find themselves needing to canvass their supply chains for information on substances and their uses.

 

[2]    Electronic Waste (RoHS and WEEE)

In 2003, in order to respond to the proliferation of electronic waste in Europe, the European Union adopted a pair of environmental laws with far-reaching impacts on the technology industry worldwide. The first law, the Restriction of the Use of Certain Hazardous Substances in Electrical and Electronic Equipment Directive (RoHS),22 banned the sale of electrical or electronic equipment in the EU if they contain certain listed hazardous substances. The second law, the Waste Electrical and Electronic Equipment Directive (WEEE),23 established a complex and costly recycling program for waste electrical or electronic equipment in the EU.

The passage of the RoHS and WEEE Directives resulted in new environmental policy requirements for an industry that had, until then, been considered relatively “clean.” Due to the technical specifications and financial requirements of the directives, affected companies had to fundamentally alter their business strategies and global supply chain management. For example, equipment manufacturers had to require their suppliers to eliminate the use of lead solder in electronic components like circuit boards. They also had to arrange for the collection, take-back, recycling and reuse of their products in Europe when they are discarded by end users.

RoHS and WEEE compliance requirements continue to impact the electrical and electronics industry worldwide, as relevant lawmakers periodically assess and revise the legislation, and remain an important example of legally imposed coordination among suppliers, customers, distributors, service providers, retailers and end users.

 

[3]    Energy-Related Products

In 2009, the European Union decided to replace older laws dealing with eco-design for energy-using products with a more comprehensive program for all products “related” to energy. The Ecodesign Directive24 aims to improve the environmental performance of products by setting forth minimum mandatory requirements for their energy efficiency.

The Ecodesign Directive is implemented through a series of product-specific regulations for classes of products such as computers, electric motors, lighting products and televisions. There is also a “horizontal” regulation on standby and off mode electric power consumption of household and office equipment and network standby, which cuts across product categories.

These kinds of design objectives are expected to help eliminate the least performing products from the market and drive innovation. Of course, they also require close coordination and monitoring of supply chains in order to meet the new standards.

 

[4]    Conflict Minerals

In response to violence in the Democratic Republic of the Congo (DRC) perpetrated by armed groups and thought to be financed, in part, by the exploitation and trade of certain “conflict minerals” produced there and in adjoining countries, the U.S. Congress enacted a requirement to force companies that report to the Securities and Exchange Commission (SEC) to disclose the use of these minerals in their products.25 Under the 2010 law, the term “conflict minerals” includes columbite-tantalite (coltan), cassiterite, gold, wolframite and any of their respective derivatives. It also includes any other mineral or its derivatives determined by the Secretary of State to be financing conflict in any of the covered countries.

Conflict minerals rules apply to all SEC reporting companies (both domestic and foreign private issuers) for whom conflict minerals “are necessary to the functionality or production” of a product manufactured or contracted to be manufactured by such entities. Conflict minerals are utilized in numerous industries, but they are especially prevalent in the electronics, aerospace, automotive, jewelry and health-care industries.

Determining whether and how much disclosure is required is a three-step analysis. First, covered companies must make annual disclosures as to whether covered conflict minerals are necessary for the functionality or production of a product that they manufacture or contract to manufacture. Second, if conflict minerals are used, then the company must make reasonable inquiry as to whether the necessary conflict mineral originated in DRC countries. Though the steps required for “reasonable inquiry” are not explicitly stated, a company might be able to meet this standard by receiving reasonably reliable representations about the origin of the conflict minerals from the facility where they were processed. Finally, a company finding no sourcing of conflict minerals from covered countries would disclose this conclusion, as well as the reasonable inquiry it undertook to arrive at it. If, however, the company cannot verify that the minerals did not originate in a covered country, then the company must disclose additional information to the SEC in a Conflict Minerals Report, including: (a) measures taken to exercise due diligence about the source and chain of custody of the minerals; (b) a description of the products that are not conflict-free or that cannot be so verified; and (c) a description of the facilities used to process the conflict minerals, the country of origin of the conflict minerals and efforts taken to determine the mine or location of origin with greatest possible specificity.

The European Union has also introduced a conflict minerals regulation, which will come into force in 2021.26 Compliance with these kinds of emerging legal requirements pushes companies to evaluate their supply chains for the presence of conflict minerals and establish chain-of-custody records for raw materials.

 

§9.05    CASE STUDIES

Walmart

In 1996, Walmart was identified by human rights activists in a hearing before U.S. House Democratic Policy Committee as having sold garments, branded with the Kathie Lee signature clothing line, manufactured by child sweatshop workers in Honduras. This case became widely publicized and remains one of the most well-known examples of supply chain management issues negatively impacting a large company.

Over the years, Walmart has come under additional criticism for its suppliers’ business practices, ranging from detrimental effects on communities where stores and factories are located to abusive labor practices. In 2005, the International Labor Rights Fund filed a class-action lawsuit against Walmart Stores in which apparel workers in Bangladesh, China, Indonesia, Nicaragua and Swaziland asserted that Walmart violated its contractual obligations by not enforcing its code of conduct overseas.

However, Walmart received widespread praise, also in 2005, for its response to Hurricane Katrina’s impact on the coast of Louisiana. In providing disaster relief, the chain’s huge scale and supply chain were an important advantage. While focused on helping Walmart’s employees cope personally with the immediate disaster and reopen affected stores as soon as possible, Walmart also worked to fill the significant gaps in relief efforts of the various government agencies involved. Walmart vehicles were often the first to arrive in areas needing emergency supplies, and over the course of the first few days of the crisis, the company contributed an unrivaled USD 20 million in cash donations, 100 truckloads of free merchandise and food for 100,000 meals.27

More recently, Walmart has worked to improve its reputation on CSR issues and notes several supply-chain-focused efforts to improve its economic, social and environmental impact in the company’s 2018 Global Responsibility Report.28 Such initiatives involve, for example, inclusive sourcing from diverse businesses and small suppliers, sustainable product chemistry and local community giving programs.

Nike

Nike is another company that, since the 1970s, has been accused of using sweatshops to produce its footwear and clothing. Nike initially denied having any control over how factory workers were treated because the company subcontracted its manufacturing work. During the 1996 National Basketball Association finals, reporters asked spokesman Michael Jordan about alleged abuse of child workers in producing the cult-status Air Jordan line of sneakers. Nike also had to deal with problems at the end-user side of the spectrum, as the unprecedented annual demand for Air Jordan sneakers resulted in people resorting to violence to steal the shoes from each other. In the next few years, college students around the country began protesting the company.

As a result of being an early target for shameful labor practices, Nike has managed to turn its image around. In 1999, it participated in forming the Fair Labor Association, a nonprofit group of companies, human rights and labor representatives to establish independent monitoring and a code of conduct. In the early 2000s, Nike performed around 600 factory audits, and in 2005 became the first in its industry to public a complete list of the factories it contracts with.29

Nike’s reputation for innovation has positioned it well for promoting its sustainable innovation measures in recent years. Nike reports that it uses various eco-friendly materials, including organic and recycled cotton and polyester, has a waste and water reduction strategy in place in most of its supply chain and has declared its intention to use 100% renewable energy in its owned and operated facilities by 2025.30 One of its most interesting initiatives is a free app that offers designers and other interested parties information on the environmental impact of various materials, to help them choose materials having less negative impact.31

Ikea

The Swedish furniture giant Ikea has used renewable energy and sustainable production to minimize costs. It rolled out a project in 2012 to install solar power cells on its own and its Chinese sub-suppliers’ facilities in order to become energy self-sufficient and reduce carbon emissions.32 In the raw materials realm, Ikea’s timber suppliers are trained in sustainable forestry and water and waste management.33

Marks & Spencer

In 2007, the London-based food, clothing and home retailer Marks & Spencer launched a plan to integrate sustainability into its business. The goal was to become the world’s most sustainable major retailer. The plan outlined a number of objectives for how the company would work with customers and suppliers to reduce climate impacts and waste, use sustainable raw materials, trade in an ethically sound way and help customers adopt a healthier lifestyle. Marks & Spencer calls its plan “Plan A” because “there is no Plan B.”34 The company recently made a series of new commitments for its value chain for 2025.35

Rent the Runway and Bag Borrow or Steal

Rent the Runway and Bag Borrow or Steal are companies that let consumers rent a high-end wardrobe or handbag for a limited time. Customers may order online, and the clothing or accessories are delivered to their doorsteps, including return shipping materials. The companies handle professional cleaning after each use. These companies, like others that allow customers to rent rather than buy clothing, bags, cars, toys or similar items, contribute to sustainability by extending the lifespan of each product. Their customers enjoy greater latitude and choice in their purchasing decisions. This structure also allows the companies to sell the same products multiple times, and innovate faster.

Everlane

Everlane is a California-based online clothing company that showcases “radical transparency” in its pricing and supply chain.36 For each item available for sale, the company lists information about the factory where it was made and allows the customer to click on a “See the Factory” link to view photos and details about where the item was produced. The details include explanations on how Everlane decided to work with the factory, ethical standards in place, materials procurement, factory processes and background on the factory owner. Everlane’s website also has an option to “Choose What You Pay” for overstocked items.

Max Burger

Hamburger restaurant chain Max Burger, founded in Sweden, has for years been publishing the carbon impact of each item on its menus to enable customers to make informed decisions. For example, the chain told its customers that some of its best-selling burgers also have the largest carbon footprint. Max Burger recently announced that, for its 50th anniversary, it is making its entire menu climate positive by counting and offsetting its carbon emissions, taking into account everything from farmers’ soil to suppliers, staffs’ and customers’ trips to and from its restaurants. It will offset these carbon impacts through initiatives like planting trees, relying on wind power, recycling frying oil and shifting the menu to more vegan options.37

§9.06    BEST PRACTICES TOOLKIT

[A]    Objectives

In order to engage your supply chain meaningfully and effectively in your CSR policy, your goal should be to move away from reactive, ad hoc CSR requests into a systematic and strategic integration of CSR considerations into your supply chain interactions. This means shifting from a command-and-control approach to a more cooperative approach.

The command-and-control approach would entail drawing up a code of conduct and process requirements, handing down the mandates to your suppliers and doing checks on whether they are being observed.

The new model we are advocating includes the above, while also involving better knowledge about your suppliers and helping them when needed. Your system must recognize that different suppliers have different levels of sophistication and different risks and prioritize the most critical ones accordingly.

Some measures to achieve this cooperative relationship include providing regular, constructive feedback, following up on outstanding activities, offering courses and workshops to develop managerial capacity and working more closely on methods to create better products, use fewer resources and improve working conditions, including facilitating greater integration between your suppliers and your customers.

To illustrate, we may consider the example of one of our key clients in the manufacturing world. Having a robust supplier management program has been important as this company has grown over the years from a small, private operation into a publicly owned corporation that continues to expand through acquisitions. As a result of one recent acquisition, our client went from tracking about 1,500 suppliers worldwide to over 4,000. The company has since worked to consolidate the business into a smaller number of suppliers, eliminate inefficiencies and avoid supplier proliferation. Having greater leverage with a smaller number of suppliers makes it easier to integrate them into CSR programs. Apart from doing initial supplier assessments (including financial checks and on-site audits), our client spends time and effort on continuous supplier monitoring and oversight to identify suppliers with “solvable problems” versus those that are not a good fit and need to be phased out.

It is hard work, however, to cull the “bad” suppliers from the good ones and to transition business from low-achieving suppliers to better ones. If you have to disengage, for example, with a supplier who makes numerous components for you, you need to allocate and distribute those responsibilities appropriately among other suppliers, and at the same time, you cannot run out of parts. Keeping track of and actually following through with weeding out suppliers has been a major corporate initiative for our client. The benefits have been that, over time, the company gives more and more business to its best suppliers and those suppliers are motivated to work cooperatively on CSR and other issues. For suppliers with smaller operations, our client may work with them by providing “free consulting” on systemic and process improvements, tracking and reporting on advances at bimonthly meetings, providing their own audit professionals and sharing procedural documents for suppliers to use and adapt. These commitments cultivate trust, goodwill and partnerships between our client and its suppliers that benefit the company and its customers as well.

 

[B]    Key Strategies and Recommended Action Items

Below is a checklist, not necessarily exhaustive, of steps that companies should consider in connection with CSR supply chain issues and management.

[1]    Get Perspective and Organize Information

We recommend organizing and mapping all links in your supply chain. This measure enhances your big-picture perspective and allows you to pinpoint strategically important resources and connections and areas to follow up on. Your efforts should include tracking the movement of raw materials needed to create your products.

Compiling your supply chain “maps” should also take into account strategies for optimizing inventory levels, synchronizing supply with customer demand, maintaining visibility over logistics, ensuring availability over materials and delivery of end products to customers, avoiding production stoppages and identifying areas where you may be too reliant on individual suppliers or materials.

Create a matrix organizing your different products and services and the supply chains and sales channels involved for each. Break them down for analysis and find opportunities to collaborate on CSR issues; plan how you should address and negotiate them. You will also need to be able to identify, for example, problematic materials and components, problematic suppliers and inventory challenges and develop strategies to deal with each.

You should also study the obligations and relative positions of each of these parties. If you are familiar with your suppliers’ and customers’ business models, legal compliance requirements, cultural and geopolitical situations and existing CSR programs, you will be well positioned to help each other with future CSR integration.

This basic information will establish an important foundation upon which to roll out CSR initiatives in your supply chain.

 

[2]    Know Stakeholders

As detailed above, stakeholder involvement in the CSR world is likely to grow, and effective stakeholder engagement is key to successful CSR programs. You should use a 360-degree view to identify relevant stakeholders, which may include direct customers, end users, employees, boards of directors, owners, shareholders, investors, lenders, unions, political groups, government agencies and regulators, nongovernmental organizations, the media, local communities and suppliers and subcontractors themselves.

For each group, create an overview of their understanding of or perspective on your business. Analyze their information needs and potentially enter into dialogues on CSR issues. Doing this can help transform some of these relationships, especially with customers, from temporary to long term, build their trust and involvement, and make sure the stakeholders stay connected to your company on issues they care about.

 

[3]    Benchmarking

Familiarize yourself with the status of your competitors’ and other companies’ CSR initiatives. Publicly available information from such companies themselves can be useful in investigating the marketplace, and you should also review surveys and information from consultants working in your sector on CSR issues. You may also consider making direct connections with some of your contacts who may be able to provide some information.

[4]    Define Basis for Future Growth and Success

[a]    Procurement and Materials Acquisition

Environmental responsibility can be integrated into manufacturing processes, procurement and purchasing by preferring nonhazardous materials and recycled/recyclable materials. This includes emphasizing the generation of recyclable and reusable materials in production and design, as well as purchasing and using recycled and recyclable materials for packaging.

Consider whether and how to implement a preference for recycled materials and nonhazardous materials in your procurement activities. Set up your baseline and where you want to be, and how to measure, track and improve supply chain performance on these criteria.

 

[b]    Production and Assembly

Another component of environmental responsibility is the amount of energy and raw materials used in production, and reducing waste (especially hazardous waste). Managers can give precedence to the use of technologies and materials that consume less energy and produce less waste.

Emissions to the environment, such as greenhouse gases and water contaminants, generated within the supply chain are another metric for environmental responsibility. Managers should consider environmental emissions during production, storage and transportation. Responsible waste disposal practices can also be monitored and verified in the supply chain, at the very least in compliance with relevant rules and regulations.

Another goal of environmental responsibility in supply chains is to assess each product’s design for possibilities during its life cycle of energy efficiency, reuse and recycling. Different product recovery strategies can be built into the initial design, including direct reuse, capability for upgrade and recovery of materials. Manufacturers may also support their suppliers in implementing processes for sustainable environmental design and production.

Engage your engineers on product design for improved energy use, recyclability, life cycle and reduced environmental impact at end of life and implement these measures with your supply chain. You may be able to do the same for manufacturing and services technologies and processes that consume less energy and resources and produce less waste.

Production processes also present opportunities for improvements in occupational safety and health. Responsibilities in supply chains include implementation by suppliers of safety, security and worker protection measures; appropriate handling of sensitive, delicate or hazardous products; and compliance with industry and national/international standards for worker safety.

 

[c]    Distribution and Transportation

Evaluate whether you can build in CSR improvements with your logistics providers and policies. You may consider a preference for low emissions of greenhouse gases and other ozone-depleting substances and lowering the amount of waste produced or discharged during transportation. You may also consider providing opportunities for local transportation companies. Establish a system for monitoring that applicable rules and regulations are followed and that safety and security performance are critical.

[d]    Packaging

With respect to packaging, the size of a package is sometimes a neglected factor, but it is important since it directly influences the amount of material used and waste generated. By having well-designed packages, companies can use resources more efficiently and at the same time reduce storage and transportation costs.

Apart from size, consider use of recycled and nonhazardous materials, reduced energy consumption and waste and reduced adverse environmental impacts in your packaging strategy. European Union legislation, for example, requires limiting the weight and volume of packaging to a minimum in order to meet the required level of safety, hygiene and acceptability for consumers, reducing the content of hazardous substances in packaging material and its components and designing reusable or recoverable packaging.38

 

[e]    Warehousing

Decisions with respect to warehousing can be integrated into your supply chain CSR program in various categories. First, consider location choices. Are your suppliers’ warehouses near public transportation? Are they located in ways that do not damage local ecosystems and species? You may also examine a building’s water efficiency, energy efficiency and sustainability, whether renewable materials were used during construction and for ongoing operations, an indoor environmental quality. (Certification programs, like the U.S. Green Building Council’s Leadership in Energy and Environmental Design (LEED), can provide this information for new buildings.) Also consider implementing programs for using or donating excess materials to local communities or nonprofit organizations and for improving safety and security on site.

[f]    After-Market Take-Back, Repair, Recycling, Upgrading

As discussed in this chapter, taking back products from end users and undertaking product and part repair, refurbishment, reuse, upgrade and swap-out can extend useful lifetimes for products and benefit both supply chains and customers. In some cases, as mentioned above, compliance schemes or sales channel partners may be able to cooperate or undertake some of these activities. It is critical to research the legal requirements in relevant jurisdictions for transporting such products and materials, collecting them and treating and recycling them, including specific requirements for treatment and recovery facilities. For certain products, like electrical and electronic equipment, many countries also require producers to provide specific recycling information to end users in various sales documents, including users’ manuals.

[g]    Human Rights and Working Conditions

Supply chains can be responsible for human rights and working conditions through: equal opportunity employment practices in supplier companies; appropriate procedures assuring working conditions are not endangering human health and safety and comply with applicable rules and regulations; and robust procedures for employees to learn about and benefit from their legal rights.

[h]    Corruption and Ethical Issues

Corruption and ethical responsibility issues can arise in supply chains. This begins with the supplier selection process and whether, for example, any gifts or free services are accepted from prospective suppliers or bidders, or whether managers’ particular preferences are fair. Ethical practice checkpoints also include: whether sensitive price or service information about suppliers is shared with other stakeholders; whether all departments meet ethical standards in independent purchasing processes; whether illegitimate advantages are created in contract terms; and whether illegitimate pressures are put on suppliers or incorrect information is given out on purpose.

[i]    Community

Practices to establish relationships with local communities and with society can be integrated into supply chain management, such as: implementing programs for development and training of local suppliers; participating in and organizing not-for-profit and social activities through volunteer work, charities and public auctions; supporting local sport activities and public education; and even choosing locations of warehousing activities and offering spare or extra materials for the benefit of local communities.

[5]    Certificates of Compliance and Materials Declarations

Many companies have decided to request that their suppliers provide certificates of compliance with specific voluntary standards or legal requirements, or even comprehensive declarations of the materials’ compositions of products they supply. This kind of information may help in assessing your supply chain’s compliance status and establishing a baseline for your CSR efforts. If you wish to use suppliers’ certificates of compliance or materials declarations in meeting any direct legal requirements, please note that there is considerable uncertainty about whether such stand-alone documents are enforceable.

[6]    Contracts and Purchase Orders

Any legal agreement with suppliers on CSR issues should have several objectives. First, it should allow you to seek indemnification for any cost you have to incur for CSR liabilities arising from the suppliers’ activities. (Note that, under the laws of certain countries, you may not be indemnified for penalties.) Next, you will want to be able to use such an agreement to demonstrate to enforcement authorities or others that another party in the supply chain has assumed certain CSR responsibilities. You should also secure the right to audit the supplier’s CSR and compliance practices and request additional information. Finally, you may require suppliers to maintain product composition, materials and energy usage, human rights, ethical and similar CSR practice information for at least four years. Because so many CSR issues are relatively new and are not consistent across jurisdictions or companies, a simple “compliance with laws” representation in your contract may not be enough.

You should likewise consider any necessary updates to your contracts with customers and sales channel partners. As noted above, some of these parties may be able to provide sales information that you can track and use for your own analysis, and you may be able to build some CSR sharing into your agreements.

 

[7]    Compliance Schemes

Investigate and identify any product recycling, take-back or similar joint compliance programs that could assist you. They may be organized and run publicly or by private parties. For example, in response to the WEEE Directive mentioned above, numerous electrical and electronic equipment recycling schemes have become available in Europe, and many of these include programs for other types of products as well. Most U.S. states run similar domestic recycling programs.

[8]    Recordkeeping

The emerging practice in some industries is to request updated CSR information annually from suppliers. Each company should establish reasonable recordkeeping standards for its supply chain and for itself, so that it can organize and track CSR information accurately, and so that it can produce evidence of CSR progress.

[9]    Testing and Auditing

Consider whether to do any spot checks or testing of products, components, processes or materials for hazardous substances or other restricted ingredients. You should establish protocols to guide testing requirements based on the risk of noncompliance with relevant standards, taking into account such factors as the quantity of products for sale, reliability of the suppliers, risk of any substance of concern being present and potential impact of the substance on human health and the environment.

Furthermore, although in this chapter we have emphasized a cooperative approach to engaging suppliers in CSR management, a formal supplier audit program is still a helpful tool and often the best place to start a dialogue or establish a baseline. Many companies require their suppliers to participate in periodic corporate audits. Sometimes the audit instrument is a self-assessment performed by the supplier to reflect on its position in relation to various CSR responsibilities, and sometimes the audit may be performed by a third-party audit service provider or even by the customer.

We recommend that any supplier CSR audit program focus on reform as opposed to specific outcomes; that is, rather than requiring a supplier to “check the box” that it has met minimum standards, an audit program should review the supplier’s strengths and weaknesses, and be aimed at identifying opportunities for improvement. In your audit program, look for: (i) a clear mission statement and clearly defined strategies that align with the values and norms of your organization; (ii) regularly scheduled review and evaluation deadlines (taking into account stakeholder input, if possible); and (iii) a plan for how suppliers should work to resolve any issues identified. How much support are you willing to provide, and what will happen with suppliers who do not make the grade?

 

[10]    Certifications

Consider whether any of the voluntary certification or reporting programs mentioned above (such as ISO certification) would make sense for and add value to your CSR program.

[11]    Reserves and Disclosure Issues

You should explore whether any financial accounting, reserves or public disclosure issues may be raised in connection with your CSR efforts.

[12]    Report on CSR and Supply Chain Activities

Once strategies for engaging supply chain partners in CSR programs have been developed, they must be incorporated into your daily business practices and regularly updated.

On this basis, and using the understanding you have developed about your stakeholders, you will need to effectively describe how you create value in your CSR supply chain management. Document your efforts and results and explain their impact on the future of your company.

 

§9.07    CONCLUSION

Reviewing the information outlined above, certain key takeaways stand out: changing customer and market requirements, government regulatory changes and the complexities of globalization all present significant opportunities for allying CSR goals with supply chain strategies. More and more, companies are emphasizing supply chain security, integrity and positive impacts in the markets in which they source and operate.

We find it encouraging that rapidly evolving technologies have the potential to drive further integrations within and between organizations and enhance visibility across the supply chain. With the increasing importance of supply chain management, and efforts to align supply management strategies with overall company plans, CSR values have the potential to become an important driving force for supply management in the near future. We believe the supply chain profession will rise to meet these modern challenges, and we hope this chapter helps supply managers and others prepare for what is coming next.
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CHAPTER 10    Corporate Social Responsibility in the Oil and Gas Sector

Elizabeth Wild

The chapter on corporate social responsibility in the oil and gas industry provides a high-level overview of the sector’s CSR challenges. It shows how societal expectations of energy companies have grown over the past few decades, and it provides examples of the sometimes painful lessons that the industry has learned.

The author takes a corporate CSR practitioner perspective rather than a legal one; however, she notes that in-house legal teams often work with other teams who deal with CSR issues in their work on environmental, social, human rights, ethics, sustainability, procurement, external affairs, security, reporting and risk matters.

The chapter explains how CSR in the industry has responded to societal expectations and legislation, changing from largely philanthropic activities unconnected to business activities, impacts and risk, to an essential factor in business decision-making. CSR risks and impacts now regularly feature in senior management and board discussions and in companies’ interactions with key stakeholders, such as investors.

The author concludes by suggesting some CSR trends that the industry is likely to face. Oil and gas companies and their boards will continue to encounter CSR challenges in their interactions with shareholders, regulators, non-governmental organisations and communities affected by their activities.

The opinions expressed by the authors of the referenced documents do not necessarily reflect those of the writer of this chapter.

§10.01    INTRODUCTION

Debates about CSR performance in large multinationals frequently mention the oil and gas industry. Some of its activities are highly visible to the public – for example, gas stations, refineries, chemical plants, onshore crude oil and gas extraction plants, pipelines and some nearshore platforms. The public, governments, the military and other companies rely on oil and gas products in multiple forms from gasoline to plastics. Oil and gas drive economic development for both producing and consuming countries, and some producing countries receive the majority of their national income from oil and gas licensing and export, including Saudi Arabia, several other Middle Eastern countries, Azerbaijan and Angola.

The global economy relies on the oil and gas industry, but it is not popular. The public, NGOs,1 writers2 and academics often criticise it for negative environmental and social impacts, including land, sea and air pollution; contribution to climate change; using land that communities rely on for subsistence or income; failure to employ local people and buy from local companies; lack of transparency about contracts with host governments; and maintaining relationships with political leaders who are known for corruption, anti-democratic practices and infringing the rights of workers and community members.

Much of the criticism targets well-known public limited companies such as Shell,3 ExxonMobil, Total, Chevron and BP.4 Wholly or partially state-owned companies in countries such as Angola, Algeria and Azerbaijan are also under suspicion, but scrutinising their activities is harder, as there is less public information about them and access to their countries may be restricted.

This chapter aims to give those unfamiliar with the oil and gas sector a high-level overview of the types of CSR challenges that it faces and to show that expectations of these companies have grown over the past few decades. The chapter takes a corporate CSR practitioner perspective rather than a legal one, but it notes that in-house legal teams often work with many other teams who deal with CSR issues, such as environmental and social, ethics, sustainability, procurement, external affairs, security, reporting, risk and the management teams in businesses. We will use ‘CSR’ as a convenient umbrella term for environmental, social, ethics, governance and human rights topics.

The chapter also suggests some possible future CSR trends that the industry may face. It concludes that oil and gas companies will continue to encounter CSR challenges in their interactions with shareholders, regulators, NGOs and communities affected by their activities.

 

§10.02    OIL AND GAS INDUSTRY’S ACTIVITIES AND CHARACTERISTICS

The oil and gas industry’s activities include exploring for hydrocarbons onshore and offshore; extracting and processing oil and gas; marketing the resulting products; and transporting both crude and refined products by road, rail, pipeline and sea. Some oil and gas entities are increasingly investing in the production of energy from other sources such as solar, wind and biofuels, largely in response to societal concerns about human impacts on the global climate and increasing regulation on emissions that contribute to climate change.

States control who extracts their oil and gas reserves, and most have created complex fiscal arrangements that aim to both attract external investment and maximise the payback for their own countries. In some countries, state-owned companies play a controlling role in the industry – e.g., in Azerbaijan, Algeria and Angola – but these companies are often not well known outside their own countries. Publicly traded companies such as ExxonMobil, Shell, Chevron, BP and Total are much more well known, even though they control only a small percentage of the global market.

Oil and gas are subject to global price fluctuations which can be both large and sudden. These fluctuations are driven by a variety of geopolitical and economic variables. Budgets for managing environmental and social performance and improving sustainability are always internally scrutinised, but in times of low world prices, they come under particular pressure. Complying with regulations remains a necessity, but discretionary spending is vulnerable and may be reduced. Common examples are voluntary social investment budgets and environmental programmes that are not a legal requirement or that may not yield useful results for some time.

Many oil and gas developments have a very long life cycle. From exploration to discovery, development, operation and eventual closure can take many decades.5 During that time the business environment will change in various ways: e.g., environmental and social regulations tend to become more stringent, governments come and go (sometimes bringing political upheaval and civil conflict), government policies towards the industry may alter, companies may change ownership, new technology transforms processes, public and shareholder expectations increase and demand for products evolves. Companies must ensure that their strategies, standards and relationships can accommodate (and sometimes influence) these changes, so that they can maintain profitability and their long-term licence to operate.

The industry operates in some countries with governance challenges, and this may contribute to its generally poor public image. Extracting and processing oil and gas can pollute the offshore and onshore environment and contribute to climate change,6 and third-party use of the sector’s products is a very significant contributor to climate change.7 Oil and gas companies are sometimes accused of collaborating with unsavoury governments8 and making excessive profits at the expense of communities and workers, especially in developing countries. There are well-documented examples and unproven allegations of damage caused by oil and gas industry activities. Examples include very serious accidents, such as the Piper Alpha explosion and fire in the North Sea, which was exhaustively analysed in a public enquiry and the subsequent Cullen Report;9 environmental damage, such as in the Niger Delta;10 and accusations of corruption and repression in oil-rich states such as Equatorial Guinea.11

The benefits that the industry can bring, such as increased state income, jobs and technological progress, are often most obvious (although still sometimes controversial) in countries with sound governance, such as Norway, Canada and Scotland. In countries with poor governance, increases in state revenues and the creation of jobs are often viewed with scepticism by industry-watchers who criticise these countries for poor transparency, unfair distribution of oil wealth and undemocratic behaviours,12 and who believe that the industry contributes to these problems.13

 

§10.03    OIL AND GAS INDUSTRY’S IMPACTS

The industry’s impacts vary greatly according to the nature and location of its activities. Positive impacts can include jobs, income for people and governments that can help to improve standards of living and public services, economic development, technological progress and higher local health and safety standards. However, this chapter focuses primarily on CSR challenges.

To illustrate the range and extent of possible negative impacts, let us take a theoretical example that would bring significant CSR challenges: a large infrastructure project, with significant offshore and onshore facilities and a planned thirty- or forty-year operational life, located in a sensitive environmental and social context, and in a developing country with governance, economic and social challenges. Developments in Indonesia, Nigeria, Azerbaijan and Papua New Guinea can reflect many of these characteristics.

Such a business would need to understand its potential impacts and avoid or minimise and manage them. It would also need to minimise the associated risks to the company. Potential CSR challenges could encompass onshore and offshore biodiversity; ecosystem services including fresh water; air quality; land acquisition (which can cause local economic hardship or the physical displacement of communities); negative impacts on existing businesses (e.g., fishing, tourism); soil and groundwater pollution; worker and community health and safety; Indigenous Peoples and other vulnerable groups such as women, ethnic or other minorities and the very poor; cultural heritage (tangible, such as historical and religious structures, and intangible, such as sacred natural features); potential for security activities to infringe the rights of local people; bribery and corruption; and labour rights in supply chains. This list is not exhaustive, and each location has its own unique characteristics. Few locations would feature all the above-mentioned issues. In addition to managing the impacts of normal operations, the company is expected to prevent abnormal events such as safety incidents, spills and long-term leaks, and to comply with applicable regulations, which change over time.

In-country economic and governance challenges can make it harder for a company to manage its impacts. Examples include poorly educated and trained local workforces, high expectations by government and public of local jobs and other economic benefits, pressure to use local suppliers who may not have the requisite skills, community opposition, demands for social investment, unclear or inadequate legislation and poor governance. These in-country challenges can be a very significant factor in a company’s ability to achieve good CSR performance, and we will explore them in more detail in §10.07, below.

 

§10.04    THE EVOLUTION OF CSR IN THE OIL AND GAS INDUSTRY

The concept of CSR in the oil and gas industry has evolved over many decades. As in many other industries, initially companies tended to view it largely as philanthropic social investment, such as building schools and clinics, sponsoring local events and making voluntary donations to various civil society groups. They did not necessarily see activities such as procurement and labour standards, health and safety, environmental performance and even impacts on communities as part of CSR. Regulations about companies’ environmental, health and safety performance were often limited, and regulations about corporate social and human rights performance were minimal or non-existent. Additionally, stakeholder expectations of oil and gas companies were probably lower than they are today.

However, NGOs, academics, affected communities, the wider public, governments, shareholders, organisations that represent businesses and companies themselves have expanded the boundaries of CSR substantially over the years. Definitions of CSR have evolved to reflect these changes. An example of a modern definition is in ISO 26000, an international guidance standard on social responsibility:

[the] responsibility of an organization for the impacts of its decisions and activities on society and the environment, through transparent and ethical behaviour that contributes to sustainable development, including health and the welfare of society; takes into account the expectations of stakeholders; is in compliance with applicable law and consistent with international norms of behaviour; and is integrated throughout the organization and practised in its relationships.14

The ISO description shows how far the concept of CSR has broadened from largely voluntary philanthropy on the margins of business. It now influences core business activities, including relationships with suppliers and government and private security forces; environmental and social impacts and ethical standards. CSR now encompasses respect for the human rights of employees, workers in the supply chain and community members affected by company activities. Society today expects more of business, and public campaigning has become more commonplace – e.g., on environmental justice.

In tandem with changes in societal expectations, environmental, health and safety regulations have become progressively more stringent in many countries. Legislation on some social and employment topics has tightened too, most recently in business and human rights. Examples of governments that have proposed, passed or tightened legislation in this area include the United Kingdom,15 France,16 Australia,17 Hong Kong,18 and the U.S.19 Anti-corruption laws have also proliferated: the U.S. Foreign Corrupt Practices Act and the UK Bribery Act are just two examples of national laws that are relevant to companies and that have global reach.

Advisory standards on CSR topics have proliferated too, including the aforementioned ISO 26000 and the Principles for Responsible Investment (PRI).20 The UN Guiding Principles on Business and Human Rights (UNGPs)21 and the Voluntary Principles on Security and Human Rights (VPs)22 resulted largely from well-publicised concerns about the human rights impacts of businesses, including (but not limited to) damage to livelihoods resulting from land acquisition and pollution, labour rights infringements in companies’ supply chains and allegations about security activities infringing local people’s rights. The UNGPs are designed to address the full range of human rights that business can infringe, while the VPs focus specifically on security and human rights.

Pressure has increased on companies to publicly report meaningful data to show how their environmental and social performance is changing. Many companies have reported some environmental performance data for years, and their reporting continues to evolve with changes in public and shareholder expectations. Social and human rights performance data are some way behind, but they too are increasingly featuring in companies’ sustainability reports. The Global Reporting Initiative (GRI)23 has created guidance to encourage high standards of sustainability reporting by business in general, and the International Petroleum Industry Environmental Conservation Association (IPIECA), the industry’s environmental and social association, has created industry-specific reporting guidance,24 which it updates every few years. Some of these advisory standards and guidelines are influential, and many oil and gas companies have adopted at least some of them. The Corporate Human Rights Benchmark publishes assessments of companies’ human rights reporting, giving all the assessed companies a score so that they can be ranked.25

There are now a number of multi-stakeholder initiatives to foster improvements in the industry’s CSR performance. An example is the Extractive Industries Transparency Initiative (EITI), in which governments, NGOs and companies work together to improve public transparency about oil and gas and mining revenues to governments.26 The key aim of EITI is for civil society to be able to hold their governments to account.

Increased pressure from affected communities has influenced the industry’s attitudes, particularly as there are examples of communities delaying and occasionally preventing developments (which may place them in conflict with their governments).27 Companies are now aware that community opposition can escalate and become very costly if they do not address it.

Recent technological progress such as satellite imagery, remote sensing and drones can make it easier to scrutinise onshore or offshore locations that are difficult to visit (e.g., due to strict visa limits or geographical remoteness) to assess communities’ allegations of environmental damage.28 Digital communications can now link communities in remote and poor areas with supportive international campaigners and media.

Pressure from NGOs and other non-governmental industry-watchers has grown, and digital communications and remote sensing data can assist their work. Their growing campaigning skills have increased their influence on policymakers and public opinion, and occasionally they have delayed or disrupted company activities.29

Shareholders are increasingly inclined to scrutinise companies’ positions and strategies on environmental, climate change, social, human rights and ethical topics (often known as ESG – environmental, social and governance). Socially responsible investors used to be the most active shareholders on CSR matters, motivated largely by ethical or faith-based concerns.30 In recent years, though mainstream investors have become increasingly involved – on climate change in particular – because they believe that oil and gas companies’ long-term viability is at risk if their positions and strategies do not evolve. Resolutions on climate change,31 environmental and social,32 human rights33 and other CSR topics at companies’ annual general meetings help large and small investors to put pressure on boards to respond. Shareholder pressure can affect oil and gas companies’ investment decisions, such as where they invest and what type of activity they invest in, thus influencing a company’s portfolio of current and future assets.

Agencies that regulate businesses can also play a role in pressing oil and gas companies to change their strategies and behaviour. For example, the U.S. Securities and Exchange Commission (SEC) conducted an extensive investigation into how ExxonMobil factors climate change regulations into its calculations of the value of its assets. Although the SEC decided in mid-2018 that it would not recommend an enforcement action against the company,34 its investigation raised the profile of the issue in the oil industry.

In the climate change and human rights arena, the Philippines Commission on Human Rights is investigating whether fossil fuel companies have violated the human rights of its citizens, who have endured devastating climate-related disasters in recent years. The investigation began in 2015 following a petition from a group including Greenpeace, community groups and eighteen individuals. The Commission is focusing on forty-seven ‘carbon majors’, including large oil and gas companies such as ExxonMobil, Chevron, BP, Anglo American and Total. At the time of writing, the Commission has not yet published its findings from the enquiry.35

Another recent development is the Task Force on Climate-Related Financial Disclosures (TCFD), instigated by the Financial Stability Board. TCFD’s purpose is to ‘develop voluntary, consistent climate-related financial risk disclosures for use by companies in providing information to investors, lenders, insurers, and other stakeholders’.36 TCFD has the backing of many big players in the commercial finance world. It has produced a number of significant documents, and there are already strong signs that its work is likely to be influential.

Companies that borrow from commercial banks are now frequently subject to the Equator Principles (EPs),37 a set of environmental and social requirements that many large commercial banks now impose. Development banks, such as the International Finance Corporation (IFC),38 the European Bank for Reconstruction and Development (EBRD)39 and the Asian Development Bank,40 have also imposed detailed environmental and social standards. The banks often check whether borrowers are following these standards, particularly if a project is controversial and has significant impacts. This is partly because the banks themselves incur risks if they are accused of funding developments with poor CSR performance.

It is also worth noting the World Bank Group’s December 2017 announcement that its financing of upstream oil and gas projects will be very limited after 2019.41 The only exception is that they will consider financing upstream gas in the poorest countries where there are clear benefits in terms of energy access for the poor.

High-profile and controversial oil and gas developments have increased the industry’s CSR profile. In locations such as Nigeria, Papua New Guinea, Australia,42 Colombia, Indonesia, Brazil, the United States, Canada, Myanmar43 and the Caucasus, there have been tensions between companies and their stakeholders about issues such as land acquisition, onshore and offshore environmental impacts, the rights of Indigenous Peoples and the impacts of security operations on local populations. Proposed shale and oil sands developments and fracking activities have been particularly controversial and attract deep public concern.

Controversies have sometimes gained international attention – e.g., when high-profile international NGOs have raised objections to projects. An example is the Baku-Tbilisi-Ceyhan pipeline, which was constructed from the Caspian Sea across Azerbaijan, Georgia and Turkey to the Mediterranean. The IFC has produced a summary of the lessons learned from managing the environmental, social and human rights challenges of this project.44 A more recent example is the Dakota pipeline.45

Accidents causing loss of life, injuries and pollution have focused external attention on the industry’s health, safety and environmental performance. Examples of severe accidents include Piper Alpha46 in the North Sea in 1988, which killed 167 workers, and Deepwater Horizon in the Gulf of Mexico in 2010,47 which resulted in the deaths of 11 people, a very large oil spill and significant social, economic and health impacts.

These controversial developments and accidents have led to costly litigation, prosecution, fines and compensation payments, sustained media attention and severe and long-lasting damage to key relationships. They have also informed public debates about the industry and increased opposition to subsequent developments. Many industry-watchers argue that well-orchestrated campaigns and public opinion following incidents have contributed to the tightening of government regulations and investment bank standards.

The outcome of all these changes is that whereas during much of the twentieth century an oil and gas company could create a CSR programme of voluntary social investment and philanthropy with only limited links to its business and its impacts, now it is often a necessity rather than an option to consider CSR issues when making business decisions on the location of plants and pipelines, the choice of engineering concepts and occasionally whether to invest in a location at all.

Companies often commit to creating positive impacts, and many of these do occur, including significant contributions to a country’s gross domestic product (GDP) through licensing fees, taxes and profit-sharing; the creation of direct and indirect employment; upskilling of the workforce; improvement of health and safety standards among suppliers and contractors; setting an example on ethical procurement with fair bidding and selection processes; effective social investment programmes; and high standards of environmental and social impact management and community consultation.

Paradoxically, if a company achieves a good CSR performance on a particular project, this may raise expectations from the public, host governments and investors about the CSR performance of future projects – regardless of which company is managing them.

 

§10.05    COLLECTIVE OIL AND GAS INDUSTRY RESPONSES

Over forty years ago, leading oil and gas companies realised that they would benefit greatly from working together on some ‘licence to operate’ issues and impending regulations that could threaten profitability. In addition, in 1972, the UN Environment Programme asked several industries, including oil and gas, to create single points of contact. In response, the oil and gas industry association IPIECA48 was formed in 1974, initially to work on specific environmental issues, such as oil spill response and local air quality. In 2002, IPIECA members expanded their collaboration to social topics. Human rights have since become an important topic for IPIECA, in response to increased scrutiny and regulation.

Over the years, IPIECA’s membership has increased, and at the time of writing there are almost forty corporate members, together with five associate members (large contractors) and about twenty-five national oil and gas industry association members.

IPIECA members exchange information, learn from one another and develop practical guidance on sound environmental and social practice. IPIECA has produced guidance, case studies, information packs and training products. Additionally, it has held events on many topics, including: freshwater management, air quality, biodiversity, health (for workers and communities), oil spill preparedness and response, community complaints, climate change, strategic social investment, labour rights in the supply chain and sustainability reporting. Many of its documents are available on its public website. IPIECA is acknowledged as an important source of industry guidance and public information about how the industry manages environmental and social issues. It has relationships with various UN bodies, including UN Environment, the International Maritime Organisation and the UN Development Programme (UNDP), as well as influential NGOs and international finance institutions such as the IFC and EBRD.

Another important oil and gas industry association is the International Association of Oil and Gas Producers (IOGP), which serves the exploration and production part of the industry.49 IOGP works on a range of technical, safety, health, environmental and social issues, and it represents the industry’s views and positions to international regulators, legislative bodies and other key stakeholders. Its work is based on technical research and data. Unlike IPIECA, it has a lobbying role, but like IPIECA, many of its reports and guidelines are publicly available on its website.

Some oil and gas companies take an active part in consultations on the development of international standards, voluntary reporting guidance and ratings for corporations. They may do this individually, or as a group under the aegis of their industry associations. For example, IPIECA was involved in consultations on the development of updates to IFC environmental and social standards, the UNGPs, ISO 26000; successive updates to the Carbon Disclosure Projects and the GRI standards; and the development of the Corporate Human Rights Benchmark.

 

§10.06    ACTIONS BY INDIVIDUAL COMPANIES

Many companies have enhanced their policies and procedures to meet increasing societal expectations on CSR performance. At the policy level, some companies make a public statement explaining their overall intent on environmental performance, and increasingly on social and human rights too. Some oil and gas companies also publish their expectations of suppliers.

Company policies often set very high-level internal environmental and social requirements that their businesses must follow in addition to complying with relevant national legislation. Building on these policy requirements, many companies’ management systems now include environmental, social and more recently human rights requirements. The requirements cover the types of topics mentioned in §10.03 above. Requirements may be outcome-based – e.g., setting a limit on certain emissions; or process-based – e.g., stating that all projects that meet a certain financial threshold must carry out environmental and social screening or must include specified topics in impact assessments.

Some companies help their businesses to achieve conformance by providing detailed recommendations, guidance, case studies and tools. These tools encourage consistent approaches across a company’s businesses.

CSR topics are now more likely to feature in oil and gas companies’ risk assessments, which examine threats to the hoped-for return on investment in a particular business, or sometimes threats to the whole company. The assessments identify types of risks, taking account of probability (i.e., how likely is it that each risk will become reality?) and severity (i.e., if a stated risk does become reality, how badly could it affect the company?).

In addition to technical risks – e.g., linked to drilling and construction, or to starting a new business in a country new to the company – companies now routinely assess ‘above-ground risks’ or ‘non-technical risks’, including climate change, political, security, commercial, regulatory, expropriation by the host government, corruption and bribery, environmental, health and safety, and socio-economic conditions, including human rights risks. Other non-technical risks may arise from the company’s likely and actual in-country impacts. The company will analyse the extent to which it can control the risks and, if control is minimal, it will assess ways to reduce possible damage to the company.

In recent years, industry-watchers and influential guidance, such as the aforementioned UNGPs and the PRI,50 are advocating strongly that companies should incorporate ESG issues into the risk analysis that precedes their investment. They expect that in addition to considering the risks that investment decisions pose to the company itself, a company should also assess risks to the environment and people. The writer of this chapter believes that energy companies are increasingly considering risks to the environment and to people before making their investment decisions. However, few companies currently pay the same amount of attention to these risks as they do to their own risks, unless the ESG risks then increase their own risks. It would require a study to prove or disprove this supposition. If commercial lenders develop stricter requirements on assessment of ESG risks, oil and gas companies’ focus on this area will likely increase further.

Assessments of companies’ potential CSR impacts – e.g., on the environment, communities and workforces – are now more standard practice than thirty or forty years ago, although the impact assessments are often carried out after the investment decision has been made. Environmental impact assessments have been common in the oil and gas industry for decades, but social and particularly human rights impact assessments have lagged somewhat behind. For example, until recent years it was unusual to assess the possible impacts of a development on the human rights of local residents, or on the labour rights of workforces in the supply chain, but human rights are now increasingly featuring in environmental and social impact assessments.

The great majority of host governments set requirements for environmental impact assessments, and increasingly they require social assessment too. They may require publication of either the full impact assessment report or a summary of likely impacts, with information about how the company proposes to avoid negative impacts. If the company states that certain negative impacts are unavoidable, it is expected to explain how it will minimise, mitigate and, if necessary, compensate for them. Even where not required by law, it is now expected good practice to make at least some information available to the public, and this expectation is likely to increase.

If the company or one of its financial partners needs to borrow money to finance the project, it will need to provide documents to the lender explaining how it will conform to their environmental and social standards. Lenders often require these documents to be available to the public, in particular so that people who will be affected by a project can comment.

Impact assessments should include baseline data about the pre-investment environmental, social, economic and other circumstances. These data aid understanding of actual impacts later on and can also protect companies if there are subsequent allegations of impacts that they did not cause. Publication of these data, together with information about the potential impacts, is good practice, but it may feed public controversy about the development.

For many years companies have employed specialists directly or contracted with external consultants to work on environmental and social issues. Larger companies may have in-house specialists in climate change, air quality, fresh water, biodiversity and ecosystem services (both offshore and onshore), human rights, land acquisition and resettlement, Indigenous Peoples, cultural heritage, social investment, developing local procurement strategies and security and human rights.

The work of environmental and social professionals in oil and gas companies is generally no longer a ‘silo’ activity somewhat isolated from core business activities. They frequently interact with senior management in the businesses they are supporting, and with other specialist teams. For example, they may collaborate with legal, business development, procurement and ethics functions on topics such as climate change, labour rights in supply chains and how to make supply chains more environmentally sustainable. They may work with engineers in businesses on design features that will improve environmental performance by reducing freshwater consumption or carbon dioxide and methane emissions. In-house legal teams may support environmental and social teams, supply chain management specialists, ethics and compliance functions, and community or public affairs teams on topics such as legal risks to the company associated with CSR topics, or the implications of new ESG regulations.

Annual reporting has significantly changed as the profile of CSR issues has grown. Sustainability reports now provide the public with summaries of progress in performance, new policies and challenges on a variety of climate change, environmental, ethics and compliance, and social and human rights topics. Some companies provide case studies to illustrate their work on these topics. Sustainability reports have become an increasingly important source of information for investors, and there is constant pressure on oil and gas companies to provide more information about their ESG performance and strategies, especially on climate change.

Lastly, it has become standard practice for teams working on CSR issues to engage periodically with senior executives and the board on high-profile topics that could create risks for the company and that may be raised at annual general meetings.

 

§10.07    IN-COUNTRY CSR CHALLENGES

CSR challenges may exist for oil and gas companies in highly developed and well-regulated countries, in developing countries and in countries where there are serious challenges such as conflict and governance. However, there are some important distinctions.

In countries where the rule of law prevails and prosperity is reasonably widely spread through the population, the relevant key groups in the country – corporate, community and government – understand their rights and obligations. In particular, if the government and the civil service are operating efficiently and ethically, it is easier – as well as expected – for businesses to operate to similarly high standards. For example, health and safety performance is likely to be better, the workforce is more likely to be highly educated and skilled, and corruption and bribery risks are likely to be lower. The right to freedom of speech is more likely to be respected, allowing open public debate. These factors tend to reduce uncertainty, which is a source of concern for many businesses and their shareholders.

Conversely, investing in countries with significant social, political and economic problems can carry risks for the company which may be difficult to control. Some of the countries with big hydrocarbon reserves and burgeoning markets for refined products have severe governance challenges which may be systemic, complex, long-lasting and interlinked. They can include fragile or undemocratic processes; inadequate rule of law, bribery and corruption; poor management of the nation’s finances and economy; poverty; conflict; political and social instability; poor education standards; unskilled workforces; human rights abuses; inadequate infrastructure; media censorship and general lack of transparency; regulations that are absent, unclear or unenforced; and minorities who are victimised and marginalised by other, more dominant groups.

For companies, these situations can create significant barriers to good CSR performance, however good their intentions. This is partly why many of the previously mentioned guidance documents and standards for business produced in recent years aim to help companies address the thorny problems associated with doing business in countries with poor governance. These include EITI, PRI, the UNGPs and the VPs.

In some countries, the magnitude of oil and gas investments relative to all other inward investments means that the eventual income stream to the host government can heavily dominate the country’s total income. The income itself is welcome, but it can have unintended consequences. If, e.g., the host government relies excessively on income from oil and gas and neglects other economic activities, such as agriculture and food processing, these industries may decline or not meet their full development potential. This can aggravate unemployment, increase reliance on imported food and limit export potential. The result may be a ‘dual economy’ – one sector that is technically advanced and often highly lucrative for those involved in it, while other sectors suffer from underinvestment and fail to develop, and those working in it suffer poorer conditions and lower incomes.

Where poor governance and corruption are present, only the upper echelons of society may benefit materially from oil and gas investment, and trickle-down of benefits to the population may be very limited. ‘Resource curse’ or the ‘paradox of plenty’ occurs when countries with valuable natural resources such as precious minerals and hydrocarbons suffer from poor social and economic development, while others with fewer natural resources appear to escape such misfortune. Analysis of dual economies and the resource curse includes whether these phenomena are inevitable or avoidable, and how poor governance and resource curse are interlinked.51

Inward investments for large-scale oil and gas developments are often massive. Absorption of the investment and the eventual large revenues into a small economy and population can be problematic. Sao Tomé and Principe is a current example of a small economy exploring for oil and gas. If commercially viable quantities are found, significant oil and gas inward investment is likely, and the country will hope for substantial economic benefits.

In such situations, the short-term demand for hotel rooms, office space, airport and port infrastructure, power and water can rise steeply and road traffic may increase. Local people may take jobs in the industry which may help to reduce unemployment and raise domestic incomes, but this can take the most talented and well-qualified people away from other important roles. For example, well-paid jobs in the oil and gas industry may be much more attractive than relatively poorly paid civil service jobs, which also need talented people.

Social problems sometimes arise as a result of oil and gas inward investment. For example, if Indigenous Peoples or other groups with subsistence lifestyles are present, the money spent by the company and the evolution to a cash economy may bring material benefits, but traditional lifestyles may fall away, and availability of alcohol and different foodstuffs can lead to alcohol abuse, obesity, diabetes and loss of social cohesion. Large numbers of construction workers sometimes foster prostitution, infectious diseases such as Acquired Immune Deficiency Syndrome (AIDS) and local tensions.52

Host governments and their civil service, regional authorities and communities may have limited capacity to manage these changes – and indeed to absorb the benefits.The capacity of policymakers and implementers in government departments to manage and distribute huge inflows of cash may be a challenge in some countries. For example, if health and education departments receive significant budget increases as a result of oil and gas investment, they need policies and procedures, staff and skills to integrate the new funds into their strategies and then implement new programmes. Increased funding, while desirable, may bring increased risks of mismanagement through lack of capacity, bribery and corruption. The oil and gas companies are not in control of these issues, but they may be seen as contributing to them and, therefore, become a target of public criticism.

There may be similar challenges at a local level. An example is social investment, which often brings challenges as well as benefits. Social investment occurs when, as part of its agreement with the host government, an oil and gas company finances various local initiatives intended to bring social, economic and environmental benefits. However, in small communities with simple lifestyles and a limited range of skills, it may be difficult to spend large social investment funds wisely, especially over a relatively short period of time. Corruption is risk, and certain groups may feel that they have not received their fair share of benefits. Some forms of social investment can also distort the local economy.

Linked to the above challenges are the expectations of the public, and often of the host government, that oil and gas companies will deliver transformational benefits to a country. Communities in particular sometimes expect large foreign companies to provide benefits such as healthcare, education and infrastructure for transport, power and water. The elected government has the primary responsibility to provide these fundamental public services, but sometimes it does not do so effectively. Reasons may include lack of technical competence, diversion of resources to other urgent needs – e.g., military or civil conflict – the magnitude of the need versus the limited resources available, overwhelming logistical challenges and governance deficiencies such as corruption.

Companies are understandably reluctant to shoulder long-term responsibility for providing basic social services and infrastructure to communities. In addition, if there is a lack of skilled staff and regular long-term maintenance plans and budgets, the hoped-for community benefits may not materialise, or there may be heavy dependence on the companies to fill the gap. Companies need to manage these CSR challenges carefully to avoid the risk of being seen as responsible for failed white-elephant infrastructure. Many companies prefer to support capacity-building programmes where possible.

Another example is employment: communities’ hopes for many well-paid permanent jobs are often unrealistic. Oil and gas facilities require far fewer people than in the past. In a developing country with a poorly skilled workforce, the local population is likely to benefit mostly from temporary construction (and sometimes decommissioning) jobs. The permanent jobs are likely to be skilled technical and business roles that the untrained local population cannot initially access. The company may train local people, but where the education system is poor, particularly tertiary technical and business courses, achieving a predominantly locally recruited and technically qualified workforce takes years.

More new jobs are likely to be in locally based companies who supply the oil and gas company with goods and services: this is often called ‘local content’ or ‘national content’. However, in a developing country where the oil and gas industry is new, many local companies initially lack the technical skills needed to meet the stringent requirements of international oil and gas companies. Implementing successful local content programmes takes expertise, money and time. The oil and gas company cannot deliver local content on its own; the host government needs to commit to educational improvements to create the necessary skills among its citizens, and it needs to provide an environment supportive to business. Initially, local companies are likely to be able to provide non-technical services such as catering, cleaning, maintenance, security and driving. Over time, local companies start to provide more high-tech and high-value products and services.

Sometimes the regulatory situation in the host country poses CSR challenges. National regulations on environmental and social matters, tendering or anti-bribery and corruption may be absent, unclear or unenforced. If the national regulations impose lower standards than in other countries where the company also does business, it will need to decide which approach to take. For example, it could follow the in-country regulations (risking international criticism for using lower standards than it does in other countries), apply its own company standards if these are higher, follow the standards of another country (e.g., its home country) or apply the standards set by lenders such as Equator Banks or the IFC. A host government may be happy for the company to follow higher standards, but in some cases – e.g., if it is part-funding the project – it may be concerned that higher standards could increase costs or set precedents that might discourage potential investors in subsequent projects.

Finally, the company may be investing in a country where previous investors’ poor environmental, social and human rights performance led to long-term real, or perceived, negative impacts; a highly critical public attitude to the whole industry; and strong local opposition to proposed sites. The newly arrived company will have to work hard to convince citizens that its activities will not have similarly damaging social and environmental impacts. The company may face significant security risks if opposition to a development is strong or the country faces security risks (e.g., civil conflict or terrorism). If the country’s security forces are not well trained and ethical in their approaches, the company may face risks from human rights abuses by those forces in their activities to protect the valuable oil and gas assets.

All these challenges can make it difficult for the company to exert control over its situation, and this in turn increases the barriers to good CSR performance.

 

§10.08    THE FUTURE

This chapter has aimed to show that oil and gas companies are increasingly incorporating CSR into policies, management systems, processes, activities, measurement, relationships and sustainability reporting. This is largely a response to changing public expectations, scrutiny and regulation, and to changes in philosophy in the companies themselves. Much has been achieved, but companies are constantly learning – sometimes painfully – and they are generally aware that they will need to continue their progress.

Will scrutiny and pressure on oil and gas companies’ environmental, social and human rights performance continue to increase? Time will tell, but some current CSR trends are likely to be relevant to the oil and gas industry. Examples include the following:

        – The international focus on climate change. It is profoundly important for the oil and gas industry’s future to demonstrate to society and policymakers that it is part of the solution rather than the primary source of the problem.

        – A continuing trend to enhance legislation relevant to CSR. Governments commonly review and revise regulations on emissions, labour rights and many other topics, including their overall energy and climate change policy. Groups of countries with law-making powers, such as the European Union, also create legislation on such topics that is binding for their members.

        – Some countries, including Ecuador and South Africa, with support from China, are advocating a UN business and human rights treaty.53 This would be a significant step because it could eventually lead to tighter national legislation in some jurisdictions.

        – NGOs, some investors and the public continue to press the industry to improve its environmental performance. Climate change is currently the dominant issue, with great attention on carbon dioxide and methane, but other emissions to air, fresh water, biodiversity (onshore and offshore), marine impacts and spill prevention and management are also major issues.

        – There is increasing pressure on oil and gas companies to publicly declare targets for certain pressing topics and then to report on their progress. Climate change is an example. If companies announce targets and then report on annual progress (including reasons for any lack of progress), stakeholders, especially investors, can understand whether a company’s deeds match its commitments, and (if the data enable comparisons) compare companies’ performance.

        – At a UN summit in 2015, world leaders adopted the Sustainable Development Goals (SDGs) as part of the 2030 Agenda for Sustainable Development.54 A sign of their potential influence on international business is that some big international companies already refer to the SDGs in their annual reporting. PwC’s 2018 SDG Reporting Challenge report provides a useful snapshot.55 Of the 729 companies whose reporting PwC assessed, 72% overall mentioned the SDGs in their annual report or sustainability report, 50% identified their priority SDGs and just over a quarter mentioned the SDGs in their business strategy. Of the energy, mining and utility companies assessed, 78% included the SDGs in their reports; energy sector examples include Shell,56 ExxonMobil,57 BP,58 Repsol,59 Petronas60 and Petrobras.61 IPIECA has partnered with the UNDP and the IFC on a publication discussing the implications of the SDGs for the oil and gas industry and how the industry can contribute to fulfilling them.62

        – There is growing concern about the vulnerability of human rights defenders. These are people who, individually or with others, act to promote or protect human rights, including labour rights activists, journalists, lawyers and judges, lesbian, gay, bisexual, transgender, intersex and queer (LGBTIQ) activists, indigenous rights campaigners and women’s rights activists.63 In the context of oil and gas, they may be campaigning against actions by the government or by oil and gas companies. Their rights, and those of the people they represent, should be protected by governments and respected by companies. However, there are past examples of mistreatment of human rights defenders who have opposed industrial development. Such cases are now often well documented, so they are becoming more prominent.64

Oil and gas companies are likely to be scrutinised regarding their own actions towards human rights defenders. For example, they may be expected to avoid taking disproportionate action against defenders with few or no resources to oppose legal action, and to do what they can to make it less likely that human rights defenders who oppose projects are targeted by others, including the government. These situations can be highly sensitive. For example, they may challenge the relationship between a company and a government that is known for infringing the rights of citizens who oppose it.

        – If joint ventures become more frequent for new developments, they may need to resolve differences between the partners’ standards or between their standards and the possibly lower standards required by the law of the host country.

        – More projects may need external finance. For example, if the host country is a partner and borrows money from the World Bank, the project will need to follow the Bank’s environmental and social requirements.65 Similarly, if the participating companies borrow money from a development bank or a commercial bank that imposes the EPs, the project will need to conform with their standards. If the past trend continues, successive updates of these standards will become more stringent.

        – Where oil and gas companies affect Indigenous Peoples, the issue of FPIC (free, prior and informed consent) may be prominent. FPIC principles assert that a project should go ahead only if the affected Indigenous People give their free, prior and informed consent. There is some debate about whether FPIC should become the norm for all affected communities, and some prominent NGOs are advocating this approach. For example, in its Community Consent Index 2015,66 Oxfam stated that ‘all project-affected communities have the right to information, consultation, and participation in decision-making processes that affect them’.

        – There is uncertainty as to whether more new environmental and social standards and guidance will be created in future, or whether the focus will shift to updating existing standards. It is possible that companies will face increasing scrutiny to identify if they are following certain standards, whether or not they are committed to them. An example of a standard that has rapidly grown in influence is the UNGPs, the global authoritative standard on business respect for human rights.

        – Awareness that oil and gas companies’ potential impacts may be both positive and negative has led to debates about whether a company should be expected to go beyond avoiding and minimising negative impacts, so that the sum of its impacts is always positive. The concept of ‘net positive’67 is a complex one. Is it possible to quantify all environmental and social impacts? Is it possible – and morally acceptable – to ‘offset’ some types of unavoidable negative impact with other types of positive impact? Who decides whether ‘net positive’ has been accomplished? In addition, the host government may exert considerable influence over whether a company is able to realise all its potential positive impacts. Debates about the appropriateness of ‘net positive’ expectations and how to measure performance are likely to continue for many years.

§10.09    CONCLUSION

The increasing range and complexity of CSR issues facing the oil and gas industry, the continuing external scrutiny and the tendency for this scrutiny to influence regulation mean that CSR influence on business decisions is likely to grow. This includes the expansion into new geographies, the location of sites and the timing and nature of onshore and offshore activities.

Internally, CSR will continue to influence changes in company policy, standards and supporting processes, such as risk assessments, impact assessments, procurement standards, security provision, internal performance data-gathering and external reporting. Externally, CSR issues will continue to feature in interactions between the companies, their shareholders, regulators, and broader stakeholders such as communities. Transparency expectations are likely to grow.

Lastly, oil and gas companies’ ability to understand and manage CSR issues is likely to continue improving. However, poor governance in some host countries will continue to pose significant challenges to companies wishing to demonstrate high standards in CSR implementation and reporting. Wherever it operates, the industry will need to continually review its CSR strategies and implementation, and to communicate these effectively to stakeholders who may play an increasing role in determining its future viability.
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CHAPTER 11    Evolution of CSR in Mining: Key Challenges and Trends

Hannah Clayton

This chapter examines some of the key challenges and current trends relating to corporate social responsibility in the mining sector, including the rise of the human rights agenda, increasing investor attention and step changes in the expectations of disclosure. It reflects on with how socieatal expectations are evolving and how changes within the industry may lead to further developments in social and environmental performance in relation tomanaging sustainability impacts across the whole value chain, managing impacts and opportunities related to technological innovation and responding to the climate emergency.

§11.01    INTRODUCTION

Sustainable development is critical to the mining sector. The scale of potential impacts and the nature of the business present real incentives to the industry to act to minimise risks and maximise positive contributions to people and the planet. This chapter provides a brief overview of how sustainable development has evolved within the mining sector over the past three decades or so. It examines some of the key challenges and current trends that are driving performance improvement, including the rise of the human rights agenda, increasing investor attention and step changes in the expectations of reporting and transparency. It finishes with reflections on three areas where evolving societal expectations and changes within the industry may lead to further developments in social and environmental performance, managing sustainability impacts across the whole value chain, managing impacts and opportunities related to technological innovation, and responding to the climate emergency.

§11.02    SCOPE AND DEFINITIONS

The mining industry does not talk about corporate social responsibility. Instead, it talks about its impacts on and potential contribution to the wider society. Sustainability or sustainable development, social and environmental performance, social investment, human rights and social licence to operate are common terms used in the industry to describe the suites of policies, processes and actions covering this agenda. The ‘social licence to operate’ is a key concept: it refers to securing acceptance and approval from local communities and other external stakeholders to mining, recognising that to operate successfully, a mining company cannot only rely on government permission but needs the approval of the wider community. Aspects of governance, such as tax and transparency, are often also included in the agenda. Much of the action by the industry to manage its impacts involves voluntary initiatives as well as implementation by companies of laws and regulations.

The mining sector is made up of a diverse range of companies focused on different stages in the mining and metals life cycle, from exploration to mineral extraction, processing and refining. They may mine one metal or a wide range of commodities and operate within one country only or internationally.

Industrial mining using large mechanised equipment is carried out by junior, mid-sized and major mining companies. In addition, small-scale or artisanal mining accounts for a significant proportion of mineral production for some commodities, especially gold, in around eighty countries, mainly in the developing world.1 Artisanal mining is important to local economies but carries particularly high health risks to people and the environment.

This chapter focuses exclusively on large-scale industrial mining carried out by multinational companies.2 This is because these companies dominate global production and have also been the most engaged in developing best practice and influencing change in the wider industry. Many of these companies are based in the United States (US), Canada, Europe, Australia or Latin America. However, the rapid growth of overseas operations of Chinese mining companies is changing the face of the global industry.

 

§11.03    WHY SUSTAINABLE DEVELOPMENT IS CORE BUSINESS?

Mining has more motivation than most sectors to mitigate negative impacts and enhance positive contributions to development.

Mining transforms the landscape, bringing visible and permanent change to the natural environment and the people who live there. A mine has environmental impacts to the air, land and water and risks pollution and damage to delicate ecosystems and biodiversity. Like all industries, mining contributes to greenhouse gas emissions that have an impact on climate change, with coal mining having particular effects because of the impacts of coal combustion. The environmental impacts of mining may affect the health and livelihoods of the people who live in the vicinity of mining operations. Communities may need to be moved to make way for the mine, potentially increasing their poverty and vulnerability. New communities may form around mines drawn by employment and opportunities: this can put pressure on local services and resources as well as presenting opportunites for employment and business. Despite dramatic improvements in health and safety, mining continues to present hazards to workers. There may also be risks to people relating to security around the mine site, especially in the face of local conflict and/or opposition to the project. Risks are especially acute for vulnerable populations, including indigenous peoples who may also have spiritual or cultural attachments to the land.

Mining companies are limited in their choice of where to operate – they need to go where minerals and metals are found. Mines have a long life cycle, meaning that it may take a decade from prospecting and initial exploration to full production and an operating mine is likely to last upwards of 8–10 years, possibly for many decades. This presents some challenges to managing impacts. Governments will change, as will the regulations and policies towards the industry that they put in place. Views and expectations of local communities will shift. Mine management and personnel will change, and companies may merge or change ownership. This means that the work of building trust and relationships to secure a social licence to operate is continuous and complex. If damage is done by a company not operating with best practice, the legacy of this can taint community relations and stakeholder perceptions of the mining operation and the wider industry for decades. Eventually, the mine will stop operating, so early planning for closure to manage the long-term environmental impacts and the social aspects including livelihoods is a critical issue in the industry’s agenda.

The limited ability of mining companies to choose where they operate also means that the governance context and relationships with governments really matter, and there are significant challenges associated with the overall governance of mineral resources in many states. Tax revenues from mining can make up a significant proportion of government revenue in mineral producing countries, particularly in low- or middle-income countries such as the Democratic Republic of Congo, Chile or Mongolia.3 But for a country’s mineral wealth to bring real benefits to its people there needs to be an open, transparent and accountable system. Governments, companies and civil society all need to be willing and able to play their part in ensuring the responsible and accountable use of mineral wealth. Opportunities for corruption and mismanagement of revenues derived from mining are rife, and much has been written about the ‘resource curse’ that the discovery of natural resources can present.4 How far these macro-issues of tax transparency and good governance exist in a country impacts on how a mining company can effectively manage its social and environmental impacts and deliver positive benefits to communities.

Conversely, the bounded nature of mining means that the industry has a direct interest in investing in the long-term sustainability and security of its environment. Water is a critical resource for mining operations, so it matters to the industry that global water resources are under pressure and that the industry becomes more and more efficient in its use of water. Climate change-induced changes to water balance and quality as well as extreme weather conditions are already having an impact on operations. Building lasting relationships with host communities and investing in their development become critical to securing access to land and being able to operate peacefully.

Mining companies can be crucial partners for development in a region and provide much-needed employment directly and indirectly through their supply chains. A 2015 report on the economic impacts of mining in Ghana found that mining was projected to support 15 indirect jobs for every mining company job and support 105 jobs for every USD 1 million increase in local procurement.5 An estimate in 2017 was that mining contributes two to five additional jobs for each direct job.6 Leading companies are active in contributing to socio-economic development; most companies are running significant community development and/ or social investment projects in their host communities. Metals and minerals are also essential components in renewable energy technologies and vital to the move to a low-carbon economy. In this respect, the industry is an essential part of a sustainable future.

This context means that the modern sustainability agenda has become a board-level concern for responsible mining companies that recognise this is critical to long-term success and profitability. However, the tailings dam collapses in Brazil in 2015 and January 20197 highlight the severity of possible human and environmental impacts and are a stark reminder that much more needs to be done. The industry needs to demonstrate collective leadership to meet the scale of sustainability challenges and ensure that social and environmental performance is embedded in the business.

 

§11.04    EVOLUTION OF SUSTAINABLE DEVELOPMENT IN THE SECTOR  A (VERY) BRIEF HISTORY

The way in which mining companies have approached sustainable development has evolved over the past three decades with change driven by a combination of incidents, regulation, peer-to-peer learning between companies and external pressure.

In the late 1980s and early 1990s, a series of crises drew attention to the industry. The Ok Tedi mine disaster in Papua New Guinea saw over two billion tonnes of untreated mining waste flow into the river system, devastating the environment and affecting the health and livelihoods of local communities. The Marcopper mine disaster in the Philippines caused widespread damage to the river systems, flooded villages and damaged the health of local residents. Conflict in Bougainville in Papua New Guinea shut down operations at the Bougainville mine in 1989 with accusations that the mining company had become embroiled in the civil war. These high-profile incidents sparked protests by environmental activists and community groups which were picked up and highlighted by an increasingly organised international environmental movement.

At the same time, mining companies were moving into new markets following the collapse of the Soviet Union and the beginning of globalisation. This included post-apartheid South Africa, Indonesia and parts of Latin America. These markets posed new challenges in building relationships with communities and managing impacts which prompted companies to devise new approaches to managing investments in developing countries.

By the late 1990s, the industry was in turmoil. Commodity prices had dropped, and investors were increasingly reluctant to commit to mining operations. Community unrest, broader public opposition and criticism from civil society threatened the industry’s social licence to operate. This context gave rise to a series of initiatives aimed at catalysing collective industry action on sustainable development.

In 1998, a small group of forward-thinking mining and metal industries’ CEOs formed the Global Mining Initiative (GMI). It was tasked with examining the societal issues faced by the industry and recommending a path to internal reform. One track became known as the Mining, Minerals and Sustainable Development initiative (MMSD), led by the International Institute of Environment and Development (IIED). This was a two-year research process involving extensive global consultation with more than 5,000 individuals and organisations about the role that mining and metals could play in relation to sustainable development. The final report from the MMSD project proposed an agenda for change to revitalise the industry and align it with the values of contemporary society.8

The International Council on Mining and Metals (ICMM) emerged from this process in 2001. The ICMM is a CEO-led industry association charged with advancing sustainable development in the sector. It is made up of twenty-seven mining and metals companies and over thirty nationaland commodities associations. The ICMM provides a forum for cross-company learning, collaboration and the development of best practice guidance on a wide range of topics from community development, engagement with indigenous peoples, human rights and environmental stewardship.9 Members commit to the ICMM’s Mining Principles and all associated performance expectations covering key aspects of the reform agenda identified by the MMSD. Members also commit to transparent and accountable reporting.

Two other key multi-stakeholder initiatives emerged during this period, both of which specifically involve mining (as well as oil and gas). The Voluntary Principles on Security and Human Rights (2000) (VPs)10 are a set of principles to guide extractive companies in maintaining the safety and security of their operations within an operating framework that encourages respect for human rights. The Voluntary Principles Initiative brings together companies, governments and civil society committed to implementing these principles in practice. The Extractive Industries Transparency Initiative (2002)11 was set up by governments, companies and civil society to promote open and accountable natural resource governance. The EITI Standard requires countries to publish timely and accurate information on key aspects of their natural resource management, including how licences are allocated, how much tax and social contributions companies are paying and where this money ends up in the government on the national and regional level.

These developments were instrumental in expanding the understanding of social and environmental impacts within mining companies and how they could play a role in contributing to the sustainable development of the societies in which they operate.

Major mining companies have sophisticated environmental management systems and increasingly effective social performance and community development strategies, recruiting the relevant expertise and talent to support them. This includes detailed environmental and social impact assessments which may also include heath, conflict or human rights impact assessments for high-risk operations. Companies are also increasingly developing strategies for social investments and contributions to socio-economic development. Leading companies are developing innovative approaches to regional development planning that take a holistic view of how mining operations can best contribute to the overall economic development of their specific region. For example, Anglo American is taking a collaborative regional approach to socio-economic development in the Limpopo province of South Africa. It is working on developing transformational regional partnerships across sectors to catalyse economic development in areas such as commercial agriculture, agricultural processing, game ranching and supplier development.12

Companies have become better at engaging and partnering with external stakeholders, including civil society and affected communities, and more open about how they are managing impacts and contributing to sustainable development. Most companies publish an annual sustainability report setting out how they manage risks and contribute to their host communities and wider society, often using the Global Reporting Initiative framework.13 Over the last few years, some companies have begun to use the language of human rights and sustainable development goals in these reports.

Coordinated and effective collective industry action continues through the ICMM, the VPs and EITI as well as national mining associations such as the Mining Association of Canada. The mining sector is arguably a leader in this respect, with the commitment to share, learn and drive performance on sustainable development across the industry rather than viewing these issues as areas of competition. For example, ICMM members have made commitments to act on several of the concerns that have arisen from the agenda, from reducing emissions and supporting a low-carbon future14 to more effective and responsible water stewardship.15

However, despite these significant developments, consistent and systematic implementation in practice remains a challenge, especially for social performance. While environmental risks continue to be a key area of focus, mining companies have been managing them for longer, the goals tend to be clearer (no or reduced negative impacts) and there are often technical solutions. Environmental management has become a professional discipline in a similar fashion to health and safety. Both have a coherent knowledge base, academic and professional qualifications and career development paths.

This is not yet the case for social performance or community relations where the goals can be much harder to define. Because a large mine will necessarily bring social change, aiming for zero impact is not realistic. It is more difficult for companies to acquire and develop social performance expertise, and to communicate their programmes. Social performance and community relations roles are particularly challenging to perform and would benefit from being better supported with training, development and cross-industry peer learning. In 2018, the Centre for Social Responsibility in Mining published a position paper arguing that lack of social performance capability is an industry-wide problem risking consequences to building trust, mitigating negative impacts and harnessing the development potential of social investment.16

Effective implementation of corporate social performance policies and programmes across all operations is challenging due to the complex nature of a mine and the web of relationships and trust building that needs to occur over a long life cycle and the differences between societies where mining takes place. It is especially challenging in countries with economic and/or governance challenges.

So despite significant progress, the journey is ongoing. The tragedies of the tailings dam collapses in Brazil have prompted collective industry commitment to a step change in the safety and security of tailings facilities through the creation of a new industry standard.17 This is likely to be a key focus area for social and environmental risks in the industry for some time. Beyond this, some longer-term trends that are influencing how mining companies are engaging on sustainability include the rise of the human rights agenda, increasing investor attention and increasing expectations on disclosure.

 

§11.05    RISE OF THE HUMAN RIGHTS AGENDA

Since the mid-2000s, the rise of the business and human rights agenda has injected a new narrative into understanding company social and environmental impacts. Some mining companies and the ICMM engaged constructively in the consultations that gave rise to the UN Protect, Respect and Remedy Framework (2008) and the subsequent UN Guiding Principles on Business and Human Rights (2011)18 (UNGPs). ICMM member companies commit to support the UNGPs by developing a policy commitment to respect human rights, undertaking human rights due diligence and providing for or cooperating in processes to enable the remediation of adverse human rights impacts that members have caused or contributed to.

Many of the existing company policies and management processes for social, environmental and governance issues will help to ensure that human rights risks are being addressed. However, a human rights perspective provides a sharper focus on risks to people, not only to the company, and puts greater focus on understanding the human rights context in which mining activities are carried out. Mining companies are at different stages along the journey of implementing the UNGPs, and understanding and practice differs between companies.

Mining companies are also being pushed to engage more actively on human rights issues with governments, for example on protecting the rights of human rights defenders opposing mining developments or to speak out against regression on policies and laws around issues they have supported in the past such as transparency and product stewardship.

The treatment of human rights defenders working on business-related human rights issues, which catalysed the development of the business and human rights agenda in the 1990s in the case of Ken Saro-Wiwa in Nigeria, has come back into sharp focus. This is driven by a rise in reported killings, attacks, threats and harassment of defenders and the growth in restrictions placed on civil society in many parts of the world. This has been well documented by the UN and civil society organisations. For example, in 2018, Global Witness reported at least 164 defenders were killed across nineteen countries,19 and CIVICUS’ section 2018 State of Civil Society report states that 109 countries had closed, repressed or obstructed civic space.20 The issue is especially relevant to the mining industry, partly because it is a land-intensive industry. In 2018, a total of 22% of the attacks on defenders documented by the Business and Human Rights Resource Centre were related to mining.21

Civil society is increasingly refracting the full range of social, environmental and governance risks through a human rights lens, for example access to water, climate change, sustainable development goals, corruption and tax avoidance. As external stakeholders use human rights to challenge practice, companies need to understand and be able to frame their responses in this language.

The rise of the human rights agenda has influenced efforts to strengthen legal accountability for corporate social responsibility. Much of the focus is on increased reporting (see §11.07); however there are legal developments on the national and international levels seeking to hold corporations accountable for involvement in human rights abuses, for example recognising corporate criminal and civil liability for gross human rights abuses.22 These developments, alongside the expansion of the business and human rights agenda, have brought corporate lawyers into internal conversations on sustainability and social and environmental performance to a greater extent than ever before.

Human rights language and approaches can also be linked to increasing activism, strategic litigation and ‘climate justice’ – challenging fossil fuel producing companies for impacts on climate change.

Campaigners are increasingly turning to the courts, with a noticeable upsurge in the number of legal suits filed against governments, companies or groups of companies across a range of jurisdictions. A 2017 global review of climate change litigation carried out by the UN Environment Programme found that over 800 cases have been filed in twenty-four countries, with the majority in the US.23 Although governments are the defendants in most of these cases, there are cases brought against fossil fuel companies including some of the major multinational mining companies primarily in the US but also in other countries such as Germany.

 

§11.06    INCREASED INVESTOR ATTENTION

There are indications that investor and shareholder pressure and activism on environmental and social issues are rapidly rising. Once the preserve of socially responsible investors, mainstream investors are increasingly focused on environmental, social and governance issues as a way to reduce risk and improve performance. In January 2018, for example, Laurence D. Fink, founder and chief executive of the investment firm BlackRock, informed business leaders that their companies needed to do more than makeprofits – they need to contribute to society as well if they wanted to receive BlackRock’s support.24 This matters as BlackRock is the world’s biggest asset manager and a significant investor for major multinational mining companies. There are some other interesting developments afoot. ING, a Dutch bank, has provided a loan with a variable interest rate to a Russian miner Polymetal. If Polymetal’s rating on environmental, social and corporate governance (ESG) issues goes down, the interest rate on the loan goes up; if it improves, the interest rate decreases. This structure is one of the first in the global mining industry.25 Some investors are driving new initiatives to benchmark company performance to incentivise a race to the top. If this trend continues and influences investor behaviour, then it is likely to impact how the mining industry – alongside other business sectors – manage social and environmental risks and communicate what and how they are doing.

§11.07    INCREASED EXPECTATIONS ON DISCLOSURE AND MEASURING PERFORMANCE

The expectations of investors, customers, business partners and civil society on business disclosure on social and environmental approach and performance is growing. Companies must have clear policies and management processes and communicate externally on how these are put into practice across their business. Demand for increased reporting is reflected both in new regulations and in a growing number of voluntary reporting initiatives, some of which are driven by the industry.

In 2014, the European Union passed a directive requiring large companies to satisfy certain criteria to publish reports on the policies they implement in relation to environmental protection, social responsibility and treatment of employees, respect for human rights, anti-corruption and bribery and diversity on company boards (in terms of age, gender, educational and professional background).26 The UK Modern Slavery Act 2015 requires large companies doing business in the UK to make an annual statement of the steps the company has taken (if any) to ensure that slavery and human trafficking are not taking place in any of its business or supply chains. The New South Wales Parliament in Australia enacted similar legislation in 2018,27 and the Commonwealth legislature followed suit with the Australian Modern Slavery Act which came into effect from 1 January 2019. In 2017, France passed a law requiring large multinational companies to develop, implement and publish their due diligence plans to identify risks and prevent infringements on human rights, fundamental freedoms, health and safety, and the environment.28 Developments in tax transparency and country-by-country reporting are also gaining ground.29

These regulatory changes affect all business sectors, not only mining, but are having an impact on mining majors as many are headquartered in the countries spearheading these developments. In terms of voluntary initiatives, the Global Reporting Initiative and its Mining and Metals Supplement30 is one of the most widely used reporting standards in the mining industry and was developed in consultation with the ICMM. Other standards in relation to specific issues are emerging; for example, the ICMM has developed a collective approach to reporting on water use and management.31 Canadian mining companies have come together through the Mining Association of Canada to develop Towards Sustainable Mining (TSM) where assessments are conducted on the facility level.32 A few mining companies are also beginning to report in accordance with the UNGPs Reporting Framework and the Carbon Disclosure Project.

Linked to this shift towards more and better disclosure is the emergence of initiatives that seek to compare and contrast company performance based on publicly available information, some of which are driven by investors. Again, these developments impact all business sectors, but mining is one of the sectors in the spotlight. For example, eight mining companies were included in the first edition of the Corporate Human Rights Benchmark (first published in 2016, updated in 2018).33 Despite highlighting significant room for improvement across the board, two mining companies came in the top three of the benchmark overall. Within the extractives sector benchmark, seven out of the eight mining companies came in the top half.34 Another new benchmark is the Responsible Mining Index which ranks thirty mining company policies and practices in the context of economic, environmental, social and governance issues.35 These initiatives aim to incentivise better performance by creating a race to the top. If they continue to attract investor support and public attention, they may contribute to accelerating improvements within companies.

 

§11.08    LOOKING TO THE FUTURE

These trends are likely to continue to influence approaches to and engagement in sustainable development by the industry in the foreseeable future. In addition, there are three areas where rising external expectations and changes within the industry are prompting reflection and action that is likely to result in the further development of social and environmental performance within the sector.

§11.09    BEYOND THE MINE SITE TO THE WHOLE VALUE CHAIN

There is growing interest from users and customers in the value chain in knowing that metals and minerals are responsibly sourced. For example, Apple’s responsible sourcing standard seeks to reassure its customers that the approximately sixty different metals used in its iPhones are produced and sourced responsibly.36 This agenda is being driven by greater consumer interest in purchasing goods that have been produced responsibly, together with pressure from civil society and some governments. In some cases, it is also being pushed by law and regulation. For example, section 1502 of the US Dodd Frank Act37 requires companies using gold, tin, tungsten and tantalum to make efforts to determine if those materials have come from the Democratic Republic of Congo (DRC) or an adjoining country and, if so, to carry out a ‘due diligence’ review of their supply chain to determine whether their mineral purchases are funding armed groups in eastern DRC.38 Similar regulations have been issued by the EU.39 The OECD has published due diligence guidance for responsible supply chains of minerals from conflict-affected and high-risk areas.40

This is matched by growing interest in how mining companies purchase the goods and services they require. Attention is increasing on the supply chain and how procurement policies and processes ensure that contractors and suppliers perform to a high standard on social and environmental issues, for example with regard to labour rights and health and safety in construction contractors. The supply chain has been a long-standing area of focus in other sectors, such as apparel and manufacturing, and the mining sector can anticipate greater attention going forward. While mining companies have long looked to develop local suppliers in part driven by local requirements, the management of negative impacts has largely focused on the mine site; looking along the whole supply chain is a relatively new concept for many companies.

The UNGPs are clear that the responsibility to respect human rights means that companies are expected to take steps to prevent and address negative human rights impacts that they cause or to which they contribute through their own activities and to seek to prevent or mitigate negative human rights impacts directly linked to their operations, products or services by their business relationships. This is also fuelling increased civil society focus on how companies are mitigating risks associated with their business relationships. For the mining industry, companies have been exposed to reputational, operational, financial and legal risks due to actions by joint venture partners and by public and private sector security providers. Divestments as well as mergers and acquisitions are also attracting interest from civil society and investors. In relation to divestments, there is growing scrutiny on due diligence on new buyers to ensure that community programmes will continue under new ownership.

This shift in focus to the whole value chain presents significant challenges for the industry. From the procurement side, mining supply chains are vast and complex. A multinational mining company will have tens of thousands of suppliers in multiple jurisdictions across its business. The task of developing systems to mitigate and reduce negative impacts is immense. Key risks include health and safety and labour rights in construction companies or service suppliers such as catering and cleaning alongside environmental impacts on air, land or water. Companies are rising to the challenge. Leading companies have established supplier codes of conduct and are enhancing their systems and approaches. For example, in its 2018 sustainable development report, Newmont highlights the increased efforts they are undertaking in this regard.41

The industry is also engaging in collective initiatives around responsible sourcing. For example, the International Council on Mining and Metals (ICMM) industry leaders have developed guidance on responsible sourcing including recommended activities and further resources that are publicly available.42 There are also a number of responsible sourcing programmes relating to specific commodities including the Aluminium Stewardship Initiative, the Responsible Jewellery Council and the World Gold Council Conflict-Free Standard. Through these multi-stakeholder forums, mining companies are engaging in conversations and action focused on performance improvement.

 

§11.10    TECHNOLOGICAL INNOVATION

Rapid technological advancements are changing the face of large-scale industrial mining. In the quest for increased productivity, efficiency and safety, automated processes are replacing human labour in some areas of operations. Innovations include driverless trucks, automated drilling and tunnel-boring systems, maintenance systems and processes for mine surveying, and the use of drones. A 2016 report estimated that automation would reduce the number of operational jobs in areas such as drilling, blasting and train and truck driving, which typically constitute over 70% of employment in mines. It warned that changes could also reduce local procurement, with developing countries likely to be hit the hardest. It also highlighted the likelihood of depleted tax revenues from mining, another critical way in which mining shares benefits and value.43

Employment is one of the key benefits mining brings to local communities and a critical way in which companies share value. If technological advancements lead to a marked reduction in job opportunities and/or redundancies, then this might spark local protests, opposition and impact on how far local communities are willing to welcome or support mining operations.

However, while employment in some areas will reduce, new employment opportunities are likely to be created in other areas, for example roles involving the development, observation, servicing and maintenance of remotely controlled autonomous equipment. These require different skills and experience, so current employees will need re-training or education to keep their jobs. How companies and governments manage this transition to a ‘smart’, technologically driven mining industry will be crucial, as will how they work with others to support local economies to diversify away from mining. The changes in employment opportunities technological innovation will bring about may also encourage companies to consider new ways to share benefits with local communities, for example by moving towards shared ownership models that give communities a direct stake in the success of mining operations.

Technology also presents real opportunities in terms of overcoming some of the industry’s key sustainability challenges. This can already be seen in relation to environmental impacts such as climate change and water. For example, some companies are investing heavily in reducing their water use, with ambitious targets to use zero water44 and the development of waterless mines.45 Risks relating to worker health and safety can also be significantly improved, for example the reduction of traffic collisions and accidents and use of machines rather than people to work in dangerous environments.

One concept that is rising up the agenda of some external stakeholders is that of a circular economy. This is one in which materials are produced responsibly, kept in use for as long as possible through intelligent product design and application that considers recycling and disposal and is fuelled by low-carbon energy. It is driven by concern about the impacts of soaring global population, increased consumption, production and climate change and has been taken up by influential organisations including the World Economic Forum.46

The mining and metals industry has the potential to play a critical role in a transition to a circular economy. Many metals can be recycled indefinitely, and metals and minerals can increase the lifespan and sustainability of many products in which they are used. The industry is also critical to the move towards renewable energy. Minerals and metals are utilised in a wide range of green technologies, including wind turbines, solar panels, catalytic convertors, electric vehicle battery systems and bicycles. In this respect, the industry will be a vital partner in the response to the climate emergency. Moves towards a circular economy are also likely to drive technological innovation in the mining industry that could impact positively on sustainable development.

 

§11.11    CLIMATE EMERGENCY

The climate emergency and increased awareness of the imperative to stay within 1.5 degress of warming and urgently scale up efforts to mitigate the worst effects of the climate crisis, pose significant challenges as well as opportunities for the mining sector. A changing climate and extreme weather events pose risks to the continued operation of mines in some regions and threatens disruption of critical supply chains. Mining companies will need to adapt business models and build resilience to avoid financial loss and continue to be profitable.47

Growing public awareness and increased attention from investors, civil society and some governments puts extractive industries in the spotlight. A 2019 UN Environment study estimated that ‘the extraction and processing of materials, fuels and food make up about half of total global greenhouse gas emissions and more than 90 per cent of biodiversity loss and water stress’.48 To continue to secure a social licence to operate the industry will need to demonstrate rapid progress towards reducing its emissions and pivot away from fossil fuels to commodities necessary to a low carbon economy.

Some companies are taking action. For example, BHP announced a raft of measures to achieving a long-term goal is to get to net zero emissions from its own operations. This includes setting a medium-term, science-based target reflecting the goals of the Paris Agreement and increasing focus on reducing scope three emissions, all indirect emissions that occur in the value chain of a company.49 The industry is also beginning to act collectively, collbarating with truck and mining equipment suppliers to develop emission free surface mining vehicles by 2040. This will be a signifncant development as mining equipment can account for about 30% of on-site emissions at mines and up to about 90% if the site does not have smelting or refining facilities.50

But the sector will need to scale up its response and demonstrate meanginful action in the decades ahead in order to continue to attract investment and avoid intensified opposition to projects. Companies that lead the way in reducing emissions and responsibly providing commodities essential to the green revolution should be a good position to prosper.

 

§11.12    CONCLUSION

The mining industry faces intense scrutiny of its impacts on people and the planet. High-impact incidents, regulation and external pressure have helped to drive significant action and performance improvement both by individual companies and collectively, though gaps remain between the best performers and the rest. In return, mining companies and associations have actively engaged in conversations and consultations that have shaped practice and improved social and environmental performance. However, this is a journey – there remains much to be done both in comprehensively addressing known issues using known tools and in rising to the challenge of global social, economic and climate change.
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CHAPTER 12    The Intersection of CSR and Economic Sectors—Manufacturing

Ann E. Condon & Michelle Mendlewicz

Manufacturing companies have long been subject to detailed regulation of their treatment of employees; environmental, health and safety (EHS) risks of their products, services and operations; and financial governance. These regulations did not historically, and still largely do not, extend beyond the direct operations or products of the company itself. This chapter addresses the intersection of CSR and manufacturing and addresses questions such as: when should a company do more than its regulators require; how should companies manage ESG issues in globalized supply chains; and what topics should they prioritize. This chapter explores why companies adopt voluntary CSR, Sustainability, Citizenship, Responsibility and/or Environmental, Social & Governance (collectively ESG) programs, how they select the topics they focus on, and how issues evolve and interact with legal requirements and evolving social expectations over time. As companies grow; as their brands become well-known; and they seek to recruit top talent; the reputation of the company and the coherence of its mission is a critical issue for management and a key component of the company’s brand value. External expectations are diverse but grounded in common core values: treating people fairly, operating safely and with minimal environmental impact, and being a positive social influence where the companies operate or their products are sold.

 

This chapter focuses on why manufacturing companies adopt Corporate Social Responsibility (CSR), Sustainability, Citizenship, Responsibility and/or Environmental, Social & Governance (ESG) programs, how they select the topics they focus on, and how issues advance and interact with legal requirements and evolving social and environmental expectations over time.

As companies grow beyond a single manufacturing location; as their brands become well-known and a valuable asset; as they expand globally; and as they seek to recruit top talent, the reputation of the company and the coherence of its mission is a critical issue for management, part of the company’s brand value, and for publicly traded companies, of importance to shareowners. The root of a company’s CSR program can flow out of the values of the founders; relate to issues specific to their industry; reflect concerns of the communities where the company operates; or arise from public relations or compliance challenges.

How the CSR program originates and where in the company it is managed will usually determine how the program is branded. For example, if the CSR program is heavily influenced by the philanthropic interests of management, “Citizenship” is a commonly used banner. If employee and human resource concerns drive the program, “CSR” is more typical. If the team is seeking to address a global audience or if the company has environmental risks, then “Sustainability” may be chosen. And, if legal and investor relations are a driving force, then terms like “Responsibility” or “ESG” are common. For purposes of this chapter, all of these terms cover high-level expectations for corporate behavior and are used interchangeably by the business community.

Manufacturing companies long have been subject to detailed regulation of the treatment of employees; of environmental, health and safety (EHS) risks of their products, services and operations; and of their financial governance. These regulations did not historically, and still largely do not, extend beyond the direct operations or products of the company itself. So, the question arises, when should a company do more than the regulators in its home or host countries require? Closely linked to the increased use of globalized supply chains, and in particular, the growth of China and other emerging economies as manufacturing platforms, these expectations are diverse but grounded in common core values: treating people fairly, operating safely and with minimal environmental impact, and being a positive influence in the locations where they operate or their products are sold.

 

§12.01    THE MOTIVATIONS FOR MANUFACTURERS TO ADOPT CSR PROGRAMS

While there are exceptions to every rule, most firms were founded by people who believed that they had a product the public would find valuable, they attracted employees who shared those values, and while making money is always a significant goal, many also wanted to contribute positively to society. If the company has been around for a considerable amount of time, there is typically a strong corporate culture that the leadership wants to sustain. Volunteer programs linked to philanthropy, support for education and the arts, and other community-based programs have a long history in the corporate world. This is the classic CSR approach based on philanthropy and employee and community relations.

But, as our economies have globalized, a whole new series of more defensive goals underlying CSR began to arise. For most companies, the baseline priority is to ensure the company’s products and services comply with the law of the jurisdictions where they will be sold or used. In the pre-globalized period, this was typically the same jurisdiction where those products and services were designed and manufactured. If politicians or activists believed business practices were inadequate to protect the public, the labor force or the environment, then state, local or national legislation were the primary vehicles for adjusting those behaviors.

In a globalized world, where impacts from a company’s supply chain or distribution chain may be far flung, the ability of regulators to reach those activities may be limited. Activists, frustrated by the inability of governments to address issues they believe are inadequately regulated, have sought means to push the business community to engage to help solve specific issues. There are a number of strategies that activists can use:

        (1) Name and Shame: this can be a very effective strategy with respect to companies with valuable brand identities. This was used with great effect in the late 1990s to encourage companies to control their supply chains, especially in the apparel sector. For example, in 2010 Greenpeace targeted Nestle’s Kit Kat candy bar to pressure them to stop using a specific palm oil supplier.1

        (2) Pushing adoption of rules with extraterritorial application in major markets: as discussed below, this strategy is being used in the human rights area to tackle human trafficking. The US Securities and Exchange Commission (SEC) regulations regarding conflict minerals and evolving chemical regulations are additional examples. These requirements can be accelerated by global supply chains when customers in the promulgating country insist that their global suppliers meet the requirement.

        (3) Partnering with and praising corporate leaders: this strategy has been used extensively and effectively in the climate arena, where corporate goals to reduce greenhouse gas emissions (GHG) have become common over the last 10 years. For example, the Environmental Defense Fund has had multiyear partnerships with Walmart2 and McDonalds3 to help them develop sustainability strategies.

What this means is that the CSR program of most multinational corporations (MNCs) will rest upon and in many cases be intertwined with their core business strategies and compliance programs. The days when a philanthropy-based program can suffice are over. Increasingly CSR or “beyond compliance” must be integral to the business vision.

The Intersection of CSR and Manufacturing

There are three recent examples of how this process intersects with manufacturing: human trafficking, climate change and material choices.

[A]    Human Trafficking

The Universal Declaration of Human Rights, adopted in the aftermath of World War II by the United Nations, is the foundation of the rights all of us should expect. Written primarily for governments in 1949, the question arose of how to make the concepts underlying the Universal Declaration relevant for MNCs. In 2011, the Special Representative of the Secretary-General, John Ruggie of Harvard, organized a multi-stakeholder process that developed guidance for transnational corporations and other business enterprises on the issue of human rights. In the Guiding Principles4 the obligations of business are:

 

        (1) Respect Human Rights as described in the Universal Declaration of Human Rights and in the eight International Labor Organization (ILO) conventions and as specified in the Declaration on Fundamental Principles and Rights at Work.

        (2) In respecting human rights companies should:

        (a) avoid causing or contributing to adverse human rights impacts through their own activities, and address such impacts when they occur;

        (b) seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships, even if they have not contributed to those impacts;

        (c) conduct due diligence to understand the risks inherent in their business operations and integrate protective and preventive measures in their management processes.

        (3) Businesses should also communicate publicly on their risk, procedures and experiences and have active programs to remedy any violations they find.

While the utilization of these guidelines is still evolving, they are being used by companies, such as Coca-Cola5 and HP,6 to voluntarily adopt human rights policies and/or issue human rights reports.

Lately, the intractability of the human trafficking problem has come to the forefront of human rights activist’s agenda. For manufacturing companies, the use of trafficked labor may not be obvious. Some human rights experts believe the root of the challenge is in abusive labor hiring practices by labor brokers in very poor areas of developing countries.7 As a result, activists have pushed for measures, with express extraterritorial effect, to shine a light deep into MNC supply chains and sub-contracting practices. Legislation in the form of the UK Modern Slavery Act (2015); regulation in the form of U.S. Federal Acquisition Rules Prohibiting Human Trafficking;8 and state law with the California Transparency in Supply Chains Act (2010) are having an impact on how companies manage their relationships.

        (1) The UK Modern Slavery Act requires businesses whose operations in the UK have an annual turnover in excess of GBP 36 million to publish a statement on the steps the firm has taken to ensure that slavery and human trafficking are not taking place in the business or its supply chain. If the firm has not taken any measures to address modern slavery, that must be disclosed. The Act does not specify what substantive measures should be taken. Instead the primary obligation is to publish a descriptive statement. The UK Government’s guidance9 describes what should be in the statement. Among other things, the statement should describe the firm’s policy on human trafficking, its due diligence processes and its risk assessment process to ascertain where human trafficking might be taking place within its operations or supply chain. Importantly the statement must be approved by the board and signed by a member of the board.

        (2) In 2015, U.S. Federal Acquisition Regulations (FAR) 52.222.50 was amended to detail specific obligations firms contracting with the US government must comply with and extend to their sub-contractors. In particular, the rules list very detailed topics that must be addressed in the recruitment, hiring and employment of individuals including prohibiting employee paid recruitment fees, holding identity documents, and using fraudulent practices in recruitment. It requires that employees must receive the terms of their employment in writing; return transportation should be paid if the employee relocates and housing must comply with host country standards. These requirements are minimum thresholds to bid on government contracts; additional requirements for reporting and cooperating with investigations apply on contracts above 500,000. As a result of these regulations, very detailed expectations for employment of workers apply to US Government Contractors globally.

        (3) The California Transparency in Supply Chains Act requires retail sellers or manufacturers doing business in California with global sales in excess of USD 100 million to post a report on their web-site disclosing their efforts to eradicate human trafficking and slavery within their supply chains. The report should cover five areas: verification, audits, certification, internal accountability and training.10

The requirements address different categories of companies and business activities, and with different implications for management. The UK Modern Slavery Act directly requires board governance of the human trafficking risk. The FAR provisions extend the obligations beyond the scope of the work covered by the government contract itself, requiring expectation setting and compliance tasks for the entire company. And, the California Act establishes a threshold expectation of what should be covered in any supply chain risk program by specifying what must be in the program. In order to address the highest risks for human trafficking, most of which start with recruitment in developing countries, these three rules are expressly extraterritorial in application. Their description of the issues to be addressed is consistent with each other and the ILO’s Forced Labor Protocol.11 They apply to a sub-set of mostly large MNCs that are doing business in specific jurisdictions or with the US Government. While these regulations/laws share common goals, they are not harmonized, which presents implementation and communication challenges for covered companies.

Companies that developed strong CSR programs in advance of the legislation are the ones that have been able to formulate robust reports and demonstrate their attention to the issues. For example, the British retailer Marks & Spencer was highlighted as having a very good UK Modern Slavery Act report.12 This was based on an ethical supply chain program it started in the 1990s.13 Companies that had not undertaken a voluntary program—which given the depth and breadth of the issues involved is not something that can be implemented quickly—should fear that a weak disclosure will lead to public naming and shaming, and in some cases, restrictions on ability to bid on work government projects. From a management perspective, most companies need to work to a standard system or approach, so the disclosures effectively have to apply to the entirety of the company and be built into the company’s operating procedures.

At the same time, the worst abuses may be far down the supply chain, or in activities that are not core to the company’s own products and services. For example, two of the sectors where significant abuses in the hiring of workers have been found are construction and agriculture.14 A factory doing even a major construction project is usually not in a good position to understand or control how its contractors source their craft labor. Trying to control labor practices in the supply of food sold in a company cafeteria is outside the scope of what a typical manufacturing company would understand how to address. As a result, the CSR strategy may need to evolve to include starting or joining a collective action to develop sector-specific approaches. Collaboration with nongovernmental organizations (NGOs) and others to find workable strategies is often the only way to tackle issues that cannot be solved or controlled by one company. It can involve common solutions like the development of the Responsible Minerals Initiative; it can involve leadership involvement in United Nations and other multinational forums; or it can involve developing common tools with NGOs such as the Consumer Good Forum15 or the Global Business Coalition Against Human Trafficking.16

 

[B]    Climate Change

The science on the impact of GHG emissions released into the atmosphere, especially those related to fossil fuel combustion, has been a source of concern for decades. In 1992, world leaders gathered in Rio de Janeiro, Brazil, to adopt the United Nations Framework Convention on Climate Change (UNFCCC) with the express goal of stabilizing GHG concentrations in the atmosphere. Global action evolved with the 1997 Kyoto Protocol, which was based on the concept that developed countries were historically responsible for the level of GHG in the atmosphere, and should therefore adopt binding commitments to reduce emissions. Developing countries were left with no such obligation. These “common but differentiated responsibilities” became challenging with the growth of emerging market emissions. As a result, the Kyoto model had to be reformulated.

After the climate negotiations foundered in Copenhagen (2009), countries finally agreed that the only way to tackle climate change was if all countries agreed to make changes. This is key especially if we consider that China and the US are the top GHG emitters, and developing countries are the ones more likely to suffer the impacts of climate change. Developing consensus on the required measures at the global level has been slow and fitful with sovereignty, economic and fairness concerns dominating the discussion even after 2015 when Parties to the UNFCCC adopted the Paris Agreement at COP21 in Paris, France.

In Paris, for the first time, all countries agreed to take ambitious actions to combat climate change by keeping global temperature rise well below 2°C above preindustrial levels and to try to limit the temperature increase to 1.5°C. To do this, the Paris Agreement requires all Parties to adopt Nationally Determined Contributions (NDCs) and report regularly on their emissions and implementation efforts. In this way, countries are free to decide themselves how to best curb emissions. For example, by increasing energy efficiency measures, reducing fossil fuel subsidies, investing in clean energy, ending deforestation, setting GHG emission standards for transportation, and more.

In addition to the climate negotiations undertaken by national governments, non-state actors, including cities, states and businesses are taking a leading role to reach the goals set in Paris. Over the last 20 years, thousands of policy measures have been adopted locally, regionally and nationally.17

In the face of this level of political churn and abundant legislative action, why would companies voluntarily do more? Why adopt internal GHG reduction goals, publish their data, redesign their products, encourage their supply chain to improve efficiency, and actively participate in what is often a contentious political debate? Besides the fact that many company leaders genuinely believe climate is one of the defining risks of our era, there are sound business reasons for adopting sustainability strategies addressing climate. Industrial activity accounts for about 24% of global GHG emissions, so tackling both the supply of electricity to the manufacturing sector and improving efficiency in the industrial sector more generally must be part of the global GHG reduction strategy18

 

[1]    Innovation in Manufacturing and Products

Anticipating megatrends, such as climate change, should be part of any manufacturer’s long-range planning. General Electric Company (GE) launched Ecomagination in 2005 with the express goal of making the company’s products greener, reducing the company’s own footprint, and engaging in the public debate on climate.19 This was, at that time, a bold move.20 GE is a leading manufacturer of industrial equipment, especially in the power generation and aviation sectors; and in 2005 much of the US business community was opposed to climate legislation. At the same time, GE’s industrial customers were expecting the company to produce ever more efficient equipment and help them achieve compliance with air, water and noise regulations. As a business strategy, Ecomagination focused the company’s R&D and commercial innovation strategy, resulting in Ecomagination revenues between 2006 and 2016 in excess of 270B,21 and multiple partnerships with customers helping them solve their GHG challenges.

Ecomagination is an example of how product innovation teams need to look at megatrends, such as climate, population demographics and digitization to ensure that the solutions the company designs are what will actually be needed in the marketplace.

Apple is a company committed to creating a healthier planet through innovation. Their sustainability strategy focuses on climate change, resource conservation and safer materials when it comes to environmental responsibility. With the goal of using fewer of the earth’s resources, Apple developed Daisy, a robot that disassembles nine different iPhone models and sorts high-quality components for recycling, enables the recovery of materials that traditional recyclers are unable to recover.22 Daisy is part of Apple’s recycling efforts along with Apple GiveBack, a program that allows customers to trade in old devices for credit and hand them over for recycling. In addition to responding to customer’s need and taking responsibility for the end of life of their devices, such initiatives also give Apple a competitive advantage in relation to emerging reverse logistics regulations. Increasing end of life recycling can also reduce GHG emissions with the use of lower GHG emitting secondary production processes.23

As two great innovative companies, GE and Apple, have been leaders in bringing sustainability into their design and product development processes. Sustainability thinking, anticipating regulatory developments and social expectations, is now common in global companies.24 Increasingly, companies are building sustainability thinking into their innovation strategies, which are critical to the long-term future of these companies.

 

[2]    Transportation Underpins Global Manufacturing

In the 1980s an enormous shift began in how MNCs thought about the marketplace. Historically, markets were national or at most regional (North America, Latin America). Since then, manufacturing supply chains have globalized, and for many companies, their marketplace is truly global. Transportation is a great example and enabler of this shift. Prior to the 1970s, most Americans bought US nameplate automobiles. The US market for automobiles has significantly diversified, with about two-thirds of the approximately 17MM25 automobiles sold in the US in 2017 branded with names that were not historically “American”. A manufacturer seeking to supply multiple markets must anticipate the customer and regulatory expectations in the most regulated significant markets in order to keep their designs and supply chain as coherent as possible. Finally, no one wants to be out of the market if a competitor develops a breakthrough product.

To stay competitive, the automobile manufacturers have very significant programs to electrify vehicles, improve efficiency, and reduce GHG emissions. Efforts include not only growing electric vehicle production, but also building the appropriate electrical grid infrastructure and charging stations, developing the necessary technology, and adapting business models accordingly. For example, Volkswagen pledged to invest USD 84 billion in electric cars and battery production to support its goal of bringing 300 electric vehicles models to market by 2030.26 The Renault-Nissan Alliance and Transdev agreed in 2017 to explore the development of mobility services of driverless electric vehicles for both public and on-demand transportation.27 Vehicle manufacturers are also planning to phase-out gas powered cars and shift to all electric models. Volvo has recently made the ambitious commitment of moving its entire portfolio of vehicles into electrification and having one million electrified vehicles on the road by 2025.28

Aviation is one of the most global businesses. Given the long history of global regulation of aviation, the UNFCCC agreed that the International Civil Aviation Organization (ICAO) should take the lead in developing a sectoral approach. While the industry improved system wide efficiency by ~10% between 2009 and 2016,29 industry growth, the ability of new airlines to enter the marketplace, and flight safety concerns presented special challenges. In the first truly sectoral agreement, the industry agreed in 2016 on a market-based measure to control CO2 emissions from international aviation.

ICAO’s Carbon Offsetting and Reduction Scheme for International Aviation (CORSIA) promotes technical and operational improvements in the production and use of alternative fuels. This complements other mitigation measures already adopted by the international aviation community to achieve the aspirational goal of carbon-neutral growth from 2020 onward.30 Its pilot phase will take place between 2021 and 2023, followed by the first implementation phase from 2024 to 2026, and a second implementation phase from 2027 and 2035. Countries can voluntarily participate in both the pilot and first implementation phase, and are required to do so afterward if they have an individual share of international aviation activities that goes above a threshold determined by the agreement.31

In addition to public sector agreements, manufacturers are also leading the path toward a more sustainable future in aviation. For example, Boeing, the world’s largest aerospace company, is developing biofuel technologies made from waste cooking oil, purpose-grown sustainable crops and other resources, to reduce up to 80% of aviation GHG emissions. In 2008, the company created an industry partnership with Virgin Atlantic and others to promote the development and use of biofuel by conducting the first test flight using a biofuel blend. Since then, the company reports that airlines have flown more than 120,000 passenger flights on a blend of biofuel, including in developing countries such as South Africa.32

 

[3]    Digitizing Industry

One of the most interesting sectors in the entire climate debate has been the information technology (IT) industry. As a whole, the industry has been a leader in setting goals for the utilization of renewable energy. At the same time, the shift to digital technologies, including cloud computing, led to concern about the amount of electricity used to manage all that data.33 For companies that pride themselves on the positive effect that their products can have on society, both reducing their own potential impact and driving innovation have been key goals. Many of these companies do not manufacture themselves but can have powerful influences on their supply chain and are driving demand for renewable energy products.

For example, in 2018, Apple met its goal of powering every data center, retail store, corporate office and colocation facility in 43 countries on 100% renewable energy.34 Microsoft plans to increase the use of renewable energy at its data centers from 50% in early 2018 to 100% by 2025 and become carbon negative by 2030.35 Microsoft is also investing in next-generation clean energy technologies to grow cloud computing responsibly and make electric grids around the world greener and more resilient.36 Finally, Google announced in 2017 that they reached 100% renewable energy for global operations, including datacenters and offices, reaching 2.6 gigawatts of wind and solar energy.37

 

[4]    Employee Recruiting

Employees are one of the key audiences for CSR reporting, as well as powerful partners in volunteer and community relations programs. Being perceived as an innovative, forward-looking company is a powerful tool for retaining current employees and recruiting new talent. According to a survey by Lightspeed, younger employees value sustainability as a key consideration when deciding whether to take a position.38 A survey conducted by PwC explains that a different strategy is needed to recruit and retain millennials than other generations. Recent graduates are looking for jobs that feel worthwhile; they consider the values of their potential employer; and they are motivated by factors such as flexible work conditions and professional development opportunities in addition to money.39 A survey by Deloitte had similar results and highlighted the importance of diversity and inclusion.40

[5]    Investor Expectations

Investors are increasingly considering sustainability topics as material, voicing interest in understanding the carbon footprint of their investments, and how climate change poses a risk to the company’s financial health. They are concerned that government regulations of GHG emissions can cause significant financial impacts on companies that emit large amounts of GHG, or those who commercially engage with them.

Believing that an economically efficient, sustainable global financial system is necessary for long-term growth and value creation, the investor community created the Principles for Responsible Investment (PRI) to incorporate ESG issues into investment analysis, decision-making and disclosure processes.41 Following the same logic, Blackrock’s CEO, Larry Fink, responsible for managing USD 6.3 trillion, warned CEOs worldwide in 2018 that companies must not only deliver financial performance but also have a social purpose and a strategy for achieving long-term growth. In his annual letter, he advocated for a new model of shareholder engagement by strengthening communication between shareholders and the companies they own. He explained that for this engagement to be productive, companies need to describe their strategy for long-term growth and understand the societal impact of their business as well as how certain trends, including climate change, can affect their potential for growth.42 The largest companies seem to be hearing this message, with many supporting the 2019 Statement on the Purpose of a Corporation published by the Business Roundtable.43

With a long-term impact and risk management vision in mind, the Task Force on Climate-Related Financial Disclosures (TCFD) was set up by the G20’s Financial Stability Board (FSB). The TCFD’s purpose is to help companies identify what financial markets need from disclosure to be able to measure and manage climate risk. On June 2017, the TCFD issued recommendations44 following four core elements to disclose: (1) the organization’s governance around climate-related risks and opportunities; (2) the actual and potential impacts of climate-related risks and opportunities on the organization’s businesses, strategy, and financial planning where such information is material; (3) how the organization identifies, assesses and manages climate-related risks; and (4) the metrics and targets used to assess and manage relevant climate-related risks and opportunities where such information is material.45

In this context, organizations such as CERES and CDP have actively engaged with investors and global companies to bring climate into the mainstream reporting and investment decisions. Ceres’s Investor Network on Climate Risk and Sustainability, with more than 161 institutional investors managing over USD 25.2 trillion in assets, engages members to collaborate on ESG issues to advance leading investment practices, corporate engagement strategies and policy solutions.46 CDP enables companies, cities, states and regions to measure and manage environmental impacts. It collects self-reported data from 81% of global 500 companies, and has a network of investors and purchasers that represent over USD 100 trillion.47 According to a CDP Report from March 2018 that analyzed whether companies are prepared to implement the TCFD recommendations, there is a noticeable gap between identifying and owning climate-related risks and opportunities, and companies have yet to translate disclosure into strategic action.48 Some of the common gaps found are that companies are not disclosing alignment with long-term public and private action required to meet the Paris Agreement, and only one in ten boards has monetary or nonmonetary incentives linked to progress against climate change results.49

Each of these motivators provides great examples of the interactions of ESG, regulation, globalization and rapidly evolving technologies. If a company seeks to minimally comply with applicable regulations it will be left behind in the marketplace and fail to satisfy investor expectations.

 

[C]    Material Choices

While not as high profile as human trafficking or climate regulation, the pressure and efforts since the 1990s to reduce the use of toxic materials or chemicals in products has had a significant impact on the manufacturing and transport sectors. Over the years, medical and epidemiological research has identified a sub-set of widely used materials that are toxic to people and/or the environment. There has been a hot debate on how to manage these materials to reduce their deleterious effects, while recognizing that in many cases these materials have critical uses.

[1]    Regulation of Chemicals

Regulation of chemicals began in the 1960s in the EU, and in the 1970s with the US Toxic Substances Control Act (TSCA), followed by the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA a.k.a. Superfund) in 1980. Chemical companies and researchers began to look for ways to reduce the toxicity of the materials they were using.50 Thinking about how to “green” chemistry began in earnest in the 1990s. Among the initiatives started in that time frame was EPA’s Green Challenge Awards, which continues to this day,51 and includes projects from small and large companies and from academics.

Changing product composition can be a complex process with quality, regulatory and compliance challenges that must be met: often requiring expensive changes in manufacturing processes. As an example, replacing chlorinated solvents such as tri-chloroethylene (TCE) used in metal cleaning usually required a change of process and/or equipment to eliminate the need to clean or by replacing TCE with non-chlorinated or water-based solvents. In many applications, especially for the military, this also required customer consent. Industry has been phasing out the use of TCE for many years and it is now banned in many countries. EPA’s effort to ban TCE use for metal cleaning is ongoing.52

While chemical regulation has been in place in key jurisdictions since the 1970s, the trend toward enhanced regulation started in the early 2000s, when the European Union (EU) adopted a Directive on the Restriction of Hazardous Substances (RoHS) in electrical and electronic equipment (see below). This was followed by the EU’s adoption of REACH (Registration, evaluation, authorization and restriction of chemicals) in 2006. REACH enacted a phased approach to the review of chemical materials used in commerce, and the phase in of specific use restrictions or bans, depending upon the hazardous properties of the chemicals. Similar requirements are being phased in by other jurisdictions, notably Canada, Korea, China and most recently the US with the amendment of TSCA in 2016.

Unlike climate and human rights, where the fundamental goals have largely been set through international processes, materials restrictions have usually been driven at the national level, often in response to specific health concerns due to incidents in those jurisdictions. While there are various “lists” of chemicals, with significant overlap, there has not been a consistent approach to the generation of the lists, which materials to prioritize or the risk management measures that are appropriate. And, the treatment of articles or finished goods varies. As a result, the proliferation of regulations, the lack of harmonization in approach and coverage, the difference in risk management philosophies, and differences in legal regimes and liability risk make this issue a significant market access challenge for manufacturers. It is also very closely tied to the globalization of manufacturing supply chains and concerns about lack of controls over product adulteration in countries where the products or components are manufactured.

These issues are especially good examples of how a company’s risk management and legal compliance strategies must often be intertwined with its sustainability or CSR goals in a globalized world.

 

[2]    Material Bans

In the 1990s the accelerated deployment of advanced electronics (computers, cell phones, etc.), many using heavy metals, led to calls for increased recycling and for risk reduction measures. The European Union’s ROHS legislation originated with the waste unit of the EU’s Environment Directorate-General. The initial goal was to reduce the amount of four metals (lead, cadmium, mercury and chromium) and two flame retardants, commonly used in the consumer electronics of the time, in part to improve their recyclability. The EU engaged in an extensive stakeholder process on the viability of the phase out, timing and critical exemptions which were included in the original legislation. While ROHS only applied to products sold into the EU, it rapidly became the global industry standard, as producers did not want to be excluded from one of the world’s largest markets.

ROHS was rapidly duplicated around the world, typically with some variations, and sometimes with different timing and exemptions.53 In order to address both the regulatory issues presented by a few major jurisdictions and the consumer and societal concerns that led to ROHS like initiatives, companies began developing their own restricted chemicals lists. For example, Best Buy, adopted a program to encourage the use of EPA’s safer chemicals list.54 Similar programs have been adopted by other large retailers such as Home Depot,55 Walmart56 and Kingfisher.57 These programs have enormous reach, and product designers and manufacturers need to anticipate where and how their products may need to evolve. Chemical stewardship programs within manufacturers are a critical contributor to their CSR programs.

 

[3]    Supply Chain Responsibility and Transparency

One important aspect of ROHS is that it expressly makes the “brand” or company putting the product on the EU market responsible for the content of the product. This was an important driver of product material declarations within the supply chain. The adoption of REACH and its analogs accelerated the use of supply chain product declarations. While many relied upon “negative declarations” that the component did not include restricted substances, experience showed that these were often insufficient. As an example of how technology innovation can create new risks, the rapid digitization of products outside the IT sector introduced significant complexity into many common products and has led many manufacturers to the concept of “full material disclosure”. As an example, Siemens has well-developed supplier expectations for providing component content and how to address Siemen’s own list of declarable substances.58

The chemical content of a product is only one aspect of increased expectations for transparency. Whether it is understanding where the product or its components are manufactured, the treatment of workers in the supply chain or the possibilities for product adulteration, the speed with which product concerns can be communicated in our digitized world have all increased expectations for manufacturers to understand what is happening deep in their supply chains.59 Whether driven by customers, local, national or regional legislation, or concerns about litigation risk, expectations for effective stewardship practices have accelerated over the past two decades.

 

[4]    Conflict Minerals

“Conflict minerals” is a fascinating and illuminating CSR dilemma. The Congo region of Africa has been in almost perpetual conflict since independence. Various factions preyed upon the many artisanal miners in the region. Intergovernmental efforts to resolve the conflict proved unsuccessful, and as conditions deteriorated for noncombatants in the region, attention to the local mining activities began coalescing. As an example, in 2009, the Enough Project published a report recommending that supply chains that ultimately purchased products using the most commonly mined metals in the region be required to trace, audit and certify that their supply chains were conflict free.60 Efforts to develop a common approach led in 2011 to the Organisation for Economic Co-operation and Development (OECD) Due Diligence Guidance for Responsible Supply Chains on Minerals from Conflict-Affected High-Risk Areas (OECD Guidance). These guidelines are now embedded in the national law of several countries,61 including the SEC rules implementing Dodd Frank’s requirements that U.S. public companies report on their efforts.

While the Dodd Frank Conflict Mineral provisions caught many by surprise, there were a number of efforts underway already. In particular the Electronics Industry Citizenship Coalition had begun, at the request of key members, coordinating a strategy that ultimately led to the creation of the Conflict Free Sourcing Initiative which was recently rebranded the Responsible Minerals Initiatives (RMI).62 Without getting into the details, the RMI focuses on auditing and certifying smelters in the region and many companies have joined RMI as a key element of their compliance program. This is a very clear example of how a few companies, who began working on a controversial issue as part of their CSR strategy, were then well positioned to develop a collective compliance strategy in a timely manner.

The results of the trace, audit, certify regimes in the Congo are controversial,63 and in fact are considered an example of very poor understanding of conditions on the ground. However, because trace, audit and certify is embedded in the OECD guidelines and a new EU Directive that will go into force in 2021, the expectation is that programs like those organized by RMI will need to continue for the foreseeable future.

 

§12.02    CSR STRATEGY DEVELOPMENT

Each of these case studies demonstrates a common trajectory: a societal problem is identified; academics and other non-state actors push for a solution; governmental responses are weak or ineffective; activists and governments turn to the business sector for either voluntary or involuntary solutions. Each of the topics discussed has very different drivers, societal goals, and actors, but there are some common themes a practitioner can apply to each:

 

        (1) Identify your risks: This sounds simple but is incredibly complex. The first challenge is to understand the technology your business is using or selling. What are the products made of, what do they consume, what are the critical materials for which there are no substitutes? The second challenge is to identify how your products are used, or services provided, where interaction with the workforce challenges are greatest. Are there opportunities for abuse in your supply chain? Are there places in your operations where workers are being treated unfairly or the public is being exposed to risk? Is there a business practice which you would have a hard time explaining or justifying to a relative or a reporter? What do your customers care about? Are there issues on the horizon that should be factored into strategic business decisions?

        (2) Set up robust compliance programs and management systems: Large companies have long-standing compliance programs, the goal of which is to identify the requirements applicable to the business and to ensure compliance. The best method for staying compliant is to embed these practical tasks into the company’s overall management system. Setting up review processes to ensure the system stays current with applicable requirements requires collaboration and rigor. CSR is not an escape from regulation, although it may provide some goodwill in the event of a violation. Sound compliance strategies must be the bedrock on which a CSR program rests.

        (3) Develop the capability to identify future issues: What are activists worried about? What do academics write about issues related to your industry? Are CSR initiatives impacting your competitors or supply chain partners? What has been in the news lately about related industries? Staying ahead of developing issues is one of the hardest tasks, as it requires making time to form relationships, understand the priorities of external stakeholders, and build credibility. It can easily be pushed aside by day-to-day compliance crisis. But, it is critical to your early warning system. By the time an issue is raised by a trade association or shareholder initiative, the playing field may already be set and the issues much more difficult to resolve. The more time you have before legislation or regulations are adopted, the more time the business has to develop adaptation strategies.

        (4) Develop proactive problem-solving partnerships: Partnering with NGO’s actors, competitors, and potential solution providers is time consuming and often dismissed as a waste of energy because the work involved is challenging and requires significant trust building. But, when they succeed, a consensus solution will usually be implemented faster and with fewer problems. For instance, collaboration was the only way most regulated companies could even begin to comply with the SEC conflict minerals regulations. It is also a good example of where failure to work with the local government and developing a robust local constituency led to a solution that has had mixed success at best.64

§12.03    CONCLUSION

Modern CSR is constantly evolving and becoming more layered and intertwined with core compliance and business strategies. Compliance and integrity must be the foundation for any CSR program; otherwise you run the risk of generating cynicism that your CSR program is just green or white washing. Clarity on your business goals and values; understanding new and rapidly evolving societal challenges; thinking about megatrends such as climate, water, population demographics, resource risks and potential shortages; meeting employee expectations for remote work, diversity and inclusion; and understanding rapidly evolving technologies such as digitization, additive manufacturing and drones need to be part of your risk assessment process. Being at the forefront of these changes, anticipating and going beyond compliance is what CSR will be all about for manufacturers for the rest of this century. This is challenging and exciting as it will define the future of manufacturing.
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CHAPTER 13    Corporate Social Responsibility in the Financial Sector*

Motoko Aizawa

If the part of the economy that produces goods and services is the real economy, would that make the financial sector the “unreal” economy? Perhaps “surreal” is a better label for the sector. Following the great financial crisis of 2008, society’s expectation toward the sector has shifted. People want financial institutions to contribute to society, be accountable, carry out their business responsibly, and manage stakeholder relationships, but trust in the sector is low. This article explores the fragmented and limited corporate social responsibility (CSR) initiatives of the financial sector and asks whether the sum of these initiatives responds to societal expectations. Broadly speaking, CSR initiatives in the financial sector focus on avoidance of harm to certain segments of society through due diligence and management of nonfinancial risks. Such due diligence takes separate pathways for debt and equity. Other initiatives focus on doing good, such as financial literacy programs. Many CSR activities are initiated in response to guidance from public sector institutions. While the sector is sounding alarm against its own surreal business model, and seeking to instill responsibility in its conduct and make a positive contribution to society, a dose of sanity and order will likely only come from the realm of regulation rather than self-initiation.

§13.01    THE FINANCIAL SECTOR: A SURREAL SECTOR?

If the part of the economy that produces goods and services is the real economy, would that make the financial sector the “unreal” economy? Considering the prevailing conduct and products of the sector, such as fraud on customers, derivatives and algorithmic trading, shadow banking and dark pools, lax or inaccurate rating systems, mergers and consolidations that create too-big-to-fail institutions, rising systemic risk, and financialization of economy, all of which is our stark reality, perhaps “surreal” is a better label for the financial economy.

The financial sector is vast and complex, with a myriad of actors. Financial firms can be divided into numerous categories but it is easiest to think of them in terms of deposit-taking institutions (such as banks, savings and loans associations, building societies, credit unions, trust companies and mortgage loan companies) and those that do not take deposits (including insurance companies, pension funds, investment banks, underwriters and brokerage firms). This chapter considers some—mostly banks and investment firms, with some mention of insurance companies and others—but by no means all of these financial actors.

For centuries, the financial sector served the needs of the real sector. However, over the past half century, the financial sector has come to dominate both the global economy and many countries’ domestic economies.1 The total value of the assets in the international financial sector is multiple times larger than the global economy.2 The size of the financial system as part of the economy tripled in the US and UK from the 1950s to 2000s. Its contribution to the growth of the real economy has also become more attenuated. For example, about 85% of the business of banking in the United States is now the buying and selling of existing assets, rather than contributing to the development of new assets. Private debt as a percentage of gross domestic product (GDP) in rich countries increased from 50% in the 1950s to 170% in 2006.3 In 2016, the sixty major stock exchanges around the world had a total value of USD 69 trillion,4 and in late 2017, global stock market capitalization was predicted to be headed toward the USD 100 trillion mark.5 It should come as no surprise, then, that 149 out of the Fortune 500 companies in 2019 were financial services companies.6 This phenomenon of increased size and influence of the financial sector in the economy is known as “financialization” of the economy.

Financialization is considered to be one of main causes of modern banking sector instability. In response to the 2008 financial crisis, international financial regulatory standard setting bodies, such as the Bank for International Settlements (BIS) that issues the Basel Accords,7 announced tighter standards, and national regulations followed suit. But the reforms arguably did not go far enough, and some have been or are in the process of being whittled away. In response to tighter regulations and rock bottom interest rates, money moved into unregulated entities (“dark pools”) and new products and business models, including “infrastructure as an asset class” and fintech, are creating new opportunities for and risks to society. Society is asking visceral questions about the fundamental role of the financial sector: what must it do to not ruin itself and drag down the world in the process; what can it do to serve others and not only itself; whether society should turn to regulation to whip the sector into shape; and whether Corporate Social Responsibility (CSR) can leave any mark in the surreal economy?

 

§13.02    GENERAL CHARACTERISTICS OF CSR AND ITS DRIVERS

CSR is a voluntary act of business to meet society’s expectations about responsible business behavior, normally outside the realm of regulation. CSR is made up of all kinds of corporate responses to our expectations for businesses to do no harm, or avoid or minimize negative impacts on society, and to do good to benefit society. Because CSR occurs at the nexus of business and society, it thrives on effective communication and engagement with society and all of its stakeholders, which are underpinned by the trinity of transparency, participation and accountability, as will be discussed below.

Individual customers, other members of society, and Civil Society Organizations (CSOs) can channel their expectations for responsible business conduct through purchasing decisions, campaigns, and other communications. Societal expectation gives legitimacy to CSOs in pushing CSR onto companies.8 Similarly, corporate customers and clients can demand CSR. In response, companies might act on their own, collaborate with peers, or join multi-stakeholder initiatives to implement CSR. When there is effective collective action among all (or almost all) corporate actors in a sector, CSR can potentially address regulatory or governance gaps.

CSR is dynamic and not static—societal expectations about corporate responsibility change over time and in response to specific events or changing values. With it, the CSR definition also shifts. Corporate responses to societal expectations may also shift from time to time, driven by complex drivers that range from self-preservation and self-promotion, to deriving business value. Typical drivers or incentives for CSR are brand and reputational enhancement, gaining advantage over competitors, gaining and retaining talent, risk management (including legal risk and reputational risk management), and pre-emption of regulation, among others. The more successful and long-lasting CSR efforts tend to be incorporated into corporate strategy and embedded in the day-to-day operations of the business, mobilizing core competencies. In the past, shareholders and investors may not have appreciated corporate spending on CSR, but attitudes may be changing.9

There is no universally accepted definition of CSR, and some commonly assumed elements of CSR are still subject to debate. For example, some continue to include philanthropy as part of CSR.10 Corporate gifts constitute an important source of income for charities, especially in societies that expect public services to be provided by non-public entities. However, too often charitable donations are given away without any internal engagement with the board, management or staff to influence and shift corporate processes, strategies and culture in the long-term, and remain extraneous to business. As such, charitable giving is the weakest and most passive element of CSR.

Another problem can be found in classifying compliance with law as CSR. Although compliance with law is a demonstration of responsible business behavior, legal compliance is a universal obligation. A company does not have the luxury to debate whether to voluntarily comply with applicable law, and compliance does not create additional value to society beyond the realm of regulation. Compliance with law should be a foundation on which companies build their CSR practice, and should not be classified as one of the main elements of CSR.11

 

§13.03    CSR IN THE FINANCIAL SECTOR

[A]    What Does Society Want from the Sector?

If CSR is a corporate response to societal expectation for responsible behavior, what specifically does society expect from the financial sector?

At a very basic, visceral level, we would not want financial institutions to fail, because today’s failure means not only loss of our savings but also knock-on macrolevel outcomes that could come back to punish people, such as government bailouts, austerity, loss of livelihoods or even challenges to democracy, all of which were triggered by the 2008 financial crisis. Our experience with the crisis may have shifted what we expect from the financial sector and possibly the shape of CSR. We now expect—or crave, even pray—that financial institutions are sound and stable. Does CSR have any chance of helping financial firms meet our expectations about sound and stable financial institutions and systems, and well-performed financial functions that are indispensable to society?

In addition to incentivizing and investing in the real economy for the production of goods and services, the financial system delivers benefits in other ways, such as: (i) facilitating savings; (ii) promoting liquid, transparent and efficient financial markets; (iii) managing risk in the financial system; (iv) promoting an inclusive financial system; and (v) ensuring an effective payment system for economic/financial transactions.12 Our society, the economy, our livelihoods and well-being are utterly dependent on these functions. We expect financial institutions to perform these functions efficiently at a reasonable cost and to make them accessible to all without exception, with special care for those who may be more vulnerable to harm. Our expectations are two-fold: first and foremost, do no harm, and—preferably—do good as well.

A recent research study by the Financial Services Research Forum of the University of Nottingham sought to ascertain whether aspects of CSR fluctuated in the financial sector following the 2008 financial crisis, and observed that society now has the following in mind:

        – the expectation that business is responsible for society (in the sense of avoiding, reducing or at best compensating for negative externalities and contributing to social welfare) and responsible to society (in the sense of accountability);

        – the expectation that business be conducted in a responsible fashion (to ensure market stability and probity); and

        – the management by business of the corporation-society interface through the enhancement of stakeholder relationships.13

Other elements of CSR in the financial sector include reporting, business ethics and product responsibility, labor issues, environment, community issues, and corporate governance as the core elements.14 More recent additions to this list are risk management, consumer data protection and privacy, sustainable finance/investment, community engagement, and anti-money laundering. The new Principles for Responsible Banking, launched in September 2019, aim to “transform the banking industry to enable it to play a leading role in achieving society’s goals”15 and identify six dimensions of responsibility: alignment (with the Sustainable Development Goals (SDGs), the Paris Climate Agreement and relevant national and regional frameworks); impact and target setting; clients and customers; stakeholders; governance and culture; and transparency and accountability.16 Many other frames of analysis are possible, including CSR analysis based on types of financial institutions (e.g., deposit taking versus non-deposit taking institutions), financial product or conduct, types of impacts created (e.g., direct versus indirect), etc.

For the purpose of this chapter, however, the three bullets above provide a sufficiently provocative framing of CSR in the post-crisis context. Accordingly, the rest of this chapter will explore the key CSR elements in finance, following the spirit of the three bullets above: (i) the meaning of doing no harm and doing good through finance; (ii) the role of due diligence to facilitate responsibility; and (iii) the centrality of transparency, participation and accountability. Mindful of the prominent regulatory and guidance roles of public institutions, this chapter also reviews various CSR programs led by public sector entities, and concludes by probing the effectiveness of CSR-related activities in responding to societal expectations.

As it happens, CSR activities in finance are rather fragmented, insufficient and of limited effect. One study concluded that the financial sector performs relatively badly regarding CSR in general and that particular weaknesses are reporting, business ethics and product responsibility, and labor issues.17 And not surprisingly, financial institutions are far more open to addressing their immediate corporate footprint than the “indirect” impacts, such as impacts on and through clients and customers, as discussed below. This state of play seriously begs the question of whether CSR can play a meaning role in helping society meet its expectation to refocus the sector on delivering its key functions and maintain the stability of financial institutions and the system as a whole.

 

[B]    CSR Versus ESG Versus Sustainability

These days, some bankers equate CSR to philanthropy and consider it out of date. They also question whether the term “CSR” accurately captures the full potential of the sector to do good and contribute value to society. These bankers would much prefer to see themselves as drivers of sustainable finance. But exactly what is the relationship between CSR and sustainability or sustainable development?18 And what about the relationship between CSR and ESG, which represents the environmental, social and governance dimensions of sustainability? Or between CSR and socially responsible investing (SRI)?

ESG criteria are used to analyze and screen investment in order to manage risks or demonstrate responsibility. They often refer to international standards that form the basis of due diligence and risk management. In this sense, an approach focused on ESG can be a means to CSR. SRI is a way of making responsible investment, which likely will apply several criteria for responsibility, including ESG, and can also be considered as a means to CSR.

Those who resort to sustainability or sustainable development rather than CSR cite the inherently “clean” nature of the financial sector and its ability to exert economic influence in promoting sustainable development. The term “sustainable finance” is used to signal the need to integrate sustainability considerations into financing decisions in order to mobilize finance for sustainable growth.19 Sustainability and sustainable finance certainly have a positive and forward-sounding ring, making the “responsibility” part of CSR appear dowdy. The language of risk management often used in conjunction with sustainability also resonates well with the financial sector, such as environmental and social risk management as part of credit or operational risk management. While it is certainly the case that the financial sector’s direct environmental footprint is limited, and finance can be directed toward sustainable development, the sector enables extensive indirect environmental and social footprint through its financial support of corporate clients, and not all of it is positive. In sustainable finance, sustainability concerns may focus largely on green or climate-related issues, while neglecting the social and economic dimensions of sustainability. As a result, sustainable finance can be a subset of socially responsible finance but cannot replace the latter altogether.

On balance, CSR is a serviceable term for the purpose of this chapter, and will be referred to in an inclusive way to cover a broad spectrum of activities that aim to address the impact of business on society.

 

[C]    CSR Implementation

[1]    One Beginning

The modern financial sector took its time warming up to CSR. Unlike consumer-facing real sector companies with products that exposed them to consumer and CSO pressure, financial institutions long remained sheltered from scrutiny. To be sure, financial firms in certain jurisdictions have been participating in various community investment programs through business associations. We should also remember the contributions of the early pioneers in SRI; for example, the Quakers20 and the Methodists21 have long resorted to responsible investment principles, and the Interfaith Center on Corporate Responsibility (ICCR)22 waged a shareholder advocacy campaign against the human rights abuses under the apartheid system in South Africa.

It was not until the World Bank and other multilateral development banks (MDBs) were exposed for financing large infrastructure projects with significant environmental and social footprint in developing countries that a tangible international movement appeared to target the financial industry. Frequently, the cause for complaint arose from large-scale resettlement to make way for large dam projects, such as the Narmada Dam in India and the Yacyretá Dam in Argentina, both financed by the World Bank. This was the chink in the armor. As a result of non-governmental organization’s (NGO’s) pressure, the World Bank first adopted its environmental safeguard policies in the late 1980s. Other MDBs followed suit, and later these safeguards were expanded to include social issues.23 At the heart of the MDB safeguard policies is a process of environmental and social impact assessment (ESIA) (initially EIA or environmental impact assessment), which is a tool to inform decision makers about the potential environmental and social impacts of proposed projects. The decision to incorporate such a tool in the World Bank project approval process was influenced by the core environmental protection legislation in the United States. EIAs eventually became an important tool not only for permitting agencies but also for MDBs’ and private banks’ risk management (see Box 1).


Box 1. From Lender Liability to Responsibility

In the 1980s, the US Environmental Protection Agency began to designate toxic industrial sites and mandate owners and operators of such sites to clean up the contamination (Superfund sites). Lenders who advanced loans to operations on such sites and exercised management control over them could be deemed owners or operators of such sites and saddled with lender liability for costly clean up. Eventually, federal law intervened to create a safe harbor or ‘secured creditor exemption’: so long as the creditor avoided participation in the management of the borrower prior to foreclosure or owning or operating the property after foreclosure, they could avoid lender liability. Bank regulators issued advisory notices to banks to carry out environmental assessments on borrower property to avoid Superfund liability. It is the earliest example of banking regulators explicitly recognizing that environmental due diligence and risk management will help stabilize banks and the banking sector as a whole.

The safe harbor provision prompted banks to develop processes to carry out environmental due diligence through qualified consultants. It also built capacity in consulting firms to work on banks’ environmental due diligence. Those systems and capacity have evolved into environmental and social due diligence systems and capacity mobilized today by banks as part of their environmental and social risk management. Even though banks were forced to carry out such due diligence out of self-preservation, the discipline of environmental due diligence may have fostered a culture within some US banks to scrutinize borrower operations and to demand responsible handling of hazardous materials. These early events in the US may have helped prepare the ground for CSR and risk management in the environmental arena.



The global environmental movement that exploded after the 1992 Rio Earth Summit led to innovative initiatives on environmental sustainability. Voluntary standard-setting and certification initiatives coupled with a multi-stakeholder governance structure (representing business, NGOs, and government) are one of the distinct outputs of the era. Corporate participation in such voluntary initiatives is one visible indicator of participation in CSR. The best-known examples of this movement are the Forest Stewardship Council, Marin Stewardship Council, and Fair-Trade certifications; in the financial sector, the more recent Dutch financial sector covenant initiative24 (see Box 2) meets the multi-stakeholder criteria. Other initiatives include industry-level collective action of various forms described below.

 

[2]    Doing No Harm and Doing Good

In times like ours, strong negative declarations are appealing—we instinctively look for financial firms to assure us that it will inflict no harm to the environment, or to customers, especially the more vulnerable ones, communities and society. Doing no harm is the most fundamental tenet of responsible business conduct. But considering the unique enabling role of the financial sector—finance can enable economic, social and cultural human rights, for example—we are also inclined to ask financial firms to explain what kind of societal good can ensue from financial support they provide. Doing no harm and doing good are the two sides of the story of corporate responsibility to society. Between the two, doing harm should take precedence over doing good, as no amount of doing good can offset the harm done.

Harm can arise from the direct operation of the financial institution itself, such as excessive use of energy, water or paper, or poor treatment of employees of the institution, which are usually the key areas of corporate reporting for companies that embrace CSR. Although the sum of such “footprint” of all financial institutions around the world combined could be considerable, the scope and type of all indirect impacts from the conduct of the corporate clients of financial firms likely overshadow those of the direct impacts of the financial sector.

Should financial firms bear any responsibility for the negative impacts brought about by the conduct of their corporate clients? The UN Guiding Principles on Business and Human Rights (UNGPs) give guidance on how to approach this question. Principle 17 of the UNGPs suggests human rights due diligence in order to expose “adverse human rights impacts that a business enterprise may cause or contribute to through its own activities, or which may be directly linked to its operations, products or services by its business relationships”; Principle 19 explains how such adverse human rights impacts should be addressed by the business enterprise concerned. The term human rights impacts should be construed broadly here to include environmental and climate impacts as well. Any lingering doubt as to whether banks can cause human rights violations or contribute to them if they are attributable to customer activity was carefully considered and dismissed by experts at the Organisation for Economic Co-operation and Development (OECD).25

While the UNGPs play an important role in unpacking and clarifying these business relationships, regulation is largely silent on how environmental and social risks should be managed in such financial relationships. Accordingly, this is an example of an area in which CSR activities and tools can help fill a regulatory gap.

Early models of CSR in the financial sector emphasized products or conduct that an institution will not support. The SRI community initially placed much emphasis on their “negative” screens and exclusion lists; later on, responsible investors used negative screens to motivate companies to move away from undesirable activities. To this day, various financial institutions continue to publicly refer to such lists, to exclude investments, to engage with companies and, if such engagement fails, to make an exit, in some cases publicly. For instance, Norges Bank Investment Management (NBIM), the Norwegian oil fund, publicly exited from the defense company BAE in January 2018, citing nuclear weapons concerns.26

Annex 1 lists the sectors and conduct excluded from investment by NBIM, followed by the activities excluded by the International Finance Corporation (IFC), a member of the World Bank Group, when it provides loans and equity investments to private sector companies in developing countries.27 These lists reflect the public nature of NBIM and IFC, driven by environmental, social and political considerations.28 Some commercial banks have their own formal or informal list of high-risk sectors and conduct to screen corporate clients upfront and to engage with them.

IFC’s exclusion list is one of several tools in its environmental and social risk management toolbox. It also uses the Policy and Performance Standard on Environmental and Social Sustainability in order to address potential negative impacts from its clients’ operations. More specifically, the “mitigation hierarchy” requires IFC’s clients to “anticipate and avoid, or where avoidance is not possible, minimize, and where residual impacts remain, compensate/offset for risks and impacts.”29 Compared to an outright exclusion of impacts, this is a more nuanced approach to doing no harm. It enables IFC to proceed with loans and investments in the challenging context of private sector operations in developing countries by taking on the responsibility of managing potential negative impacts (other than those that are excluded). The objective is that even residual risks would be whittled away after the impacts are passed through the mitigation hierarchy. This approach, which is also used by project finance banks that are part of the Equator Principles, discussed below, represents the second generation of do no harm practice.

If the foregoing sounds abstract or technical, a shift of focus on individual clients who are consumers of financial services should help convey a more direct and tangible sense of doing no harm. Protecting these consumers, especially those who are more vulnerable, must be the first commandment of banks that provide personal and consumer finance. The World Bank’s Consultative Group to Assist the Poorest (CGAP) has long promoted the Client Protection Principles,30 a tool for responsible financial inclusion that addresses appropriate product design and delivery, prevention of over-indebtedness, responsible pricing, fair and respectful treatment of clients, privacy of client data, and a mechanism for resolution of complaints. CGAP suggested that responsible financial inclusion protects clients, businesses, and the industry as a whole. After the 2008 financial crisis, these Principles became especially compelling for banks. They embraced the Principles, created financial literacy programs, and joined hands to promote financial inclusion through global networks such as the Alliance for Financial Inclusion.31

Doing no harm is only half the story of corporate responsibility. Avoidance of bad things does not necessarily explain what will be done well. Financial institution can demonstrate doing good through many ways—charitable giving, community service and treating customers well with in-house coffee shops and giveaways, to name a few. Most financial firms are content to explain that mortgage and consumer loans improve the well-being and living standard of consumers, and loans and investments in companies can help them produce goods and services that generate jobs and taxes that pay for social programs. Financial support for small- and medium-sized companies and cooperative banking can have knock-on positive effects in the community. Beyond such societal benefits, multiple financial initiatives target more specific positive environmental or social benefits.

This targeted approach to lending and investing includes various green or sustainable finance initiatives that aim to invest in green or environmentally beneficial projects. Of all the recent initiatives in this area, the most notable is the Sustainable Finance initiative led by the European Commission. It explains sustainable finance as the process of taking due account of environmental and social considerations when making investment decisions, leading to increased investment in longer-term and sustainable activities.32 The initiative’s Action Plan on Financing Sustainable Growth explains how to achieve this win-win outcome.33

Sustainable finance is closely related to impact investing, which aims for beneficial environmental or social impacts, such as low-carbon projects, jobs for women, investment in social infrastructure, such as health and education, and targeting the credit needs of low-to moderate-income neighborhoods.34 One of the latest forms of impact investing is called the Positive Impact Initiative, launched in 2017 by twenty-three members of the United Nations Environment Programme Finance Initiative (UNEP FI).35 The Initiative seeks to establish a new financing framework to help produce impacts sought under the seventeen SDGs by delivering a positive contribution to one or more of the three pillars of sustainable development—economic, environmental and social sustainability. Individual banks have similar initiatives that aspire to support the SDGs.36

Yet another set of initiatives aims to enable those outside the formal banking system to access financial products, such as microfinance and microinsurance, and promotes financial literacy, which are important steps toward financial inclusion. As mentioned above, promoting an inclusive financial system is yet another important function of the financial system, and many individual and collective CSR programs in this area are designed to contribute toward the fulfillment of this function. Following the great financial crisis, the G20 embraced financial inclusion in 2010,37 providing impetus for many firms around the world to join the movement. As the microfinance sector came to realize that it too needed responsible finance initiatives, hundreds of organizations from across the industry participated in the Smart Campaign to endorse CGAP’s Client Protection Principles,38 which are also referred to by MDBs providing financing for microfinance through their financial intermediary projects.39

While the financial sector was long derided for lack of innovation—the last great invention of the sector was said to be the ATM—the sector seems finally out of the era of innovative stagnation. But the big banks are not in the lead innovator position. The latest innovator and disrupter challenging the long-standing business models of the regulated financial sector is fintech. Its emphasis on technology—from banking and mortgage apps to blockchain technology—can potentially render existing ways to conduct financial transactions completely obsolete. Expectations are high that fintech can help with ethical supply chain management, simplifying charitable giving and transforming the charitable sector, and better serving the needs of the unbanked.40 With its appeal to millennials, some predict that fintech will not only replace existing financial institutions but will also be far more attuned to their sensibilities for social responsibility in the process.

As with doing no harm, doing good programs need to remain vigilant that no inadvertent negative impacts arise from them. Consider the various negative environmental and social impacts associated with renewable energy and clean technologies projects, such as resettlement, supply chain labor issues, pollution and destruction of biodiversity, which must be mitigated, even if the green credentials or climate benefits of these projects are certified. In the case of fintech, its dependence on technology can also be its Achilles heel. Privacy and data protection issues, which are the newest dimension of CSR in the financial sector, will likely haunt this business model. The success of fintech depends in part on how well it can minimize the new risks it poses to society. Aiming for good does not guarantee good. The positive impacts from doing good and its potential harm and its mitigation must be demonstrated for all stakeholders to see.

 

[3]    Due Diligence: Separate Pathways for Debt and Equity

Due diligence can help identify risk for harm and the need for avoidance, minimization or mitigation of the harm. It can also help identify opportunities for enhancing positive impacts and doing good. From a national and global financial system’s point of view, excessive risk taking, whether financial or nonfinancial, by a single financial institution could potentially threaten the entire national or even the global financial system as a whole, as we saw in the great financial crisis of 2008; hence, due diligence is a cornerstone of micro- and macroprudential safeguards against financial instability (as illustrated by an initiative of the Peruvian Superintendents of Banks—see below) and is a critical element of financial sector responsibility toward its shareholders, regulators, and society.

Financial institutions should have the competence to carry out thorough due diligence on multiple complex financial and nonfinancial factors—after all, they cannot get paid back if they fail in this. Yet in practice, due diligence is applied unevenly, as we saw with the recent financial crisis, and due diligence on nonfinancial risks is especially neglected or underperformed. Even regulation for the most part does not pay sufficient attention to this: the Basel Accords, for example, suggest assessment of multiple financial risks, yet due diligence for ESG or nonfinancial risks, which is part of general operational risk management, continues to be underemphasized.41

Due diligence is mostly unregulated domestically. As a result, the onus is currently on individual financial institutions to establish a system of ESG due diligence and risk management, often in reference to internationally recognized ESG standards, either as select benchmarks for specific transactions or corporate activities, or as part of an agreed CSR or risk management protocol under a collective action initiative. As an example of the latter, the Equator Principles,42 an environmental and social risk management framework for project finance, apply the Environmental and Social Performance Standards of IFC,43 and the Thun Group of Banks44 refers to the UN Guiding Principles on Business and Human Rights (UNGPs).45 Other commonly referred international standards in due diligence include the ten Principles of the UN Global Compact,46 the International Organization for Standardization’s standards, including the Social Responsibility Guidance Standard 26000,47 the OECD Guidelines for Multinational Enterprises (the OECD Guidelines),48 and the World Bank Group’s Environmental, Health and Safety Guidelines,49 just to name a few. The Equator Principles are also frequently mentioned in infrastructure financing, regardless of whether the financial firm involved is a signatory to the Equator Principles. Depending on the sector financed, the financial institution may consider adding sector-specific standards.

The OECD Guidelines emphasize responsible business conduct in a wide range of topics, namely disclosure, human rights, employment and industrial relations, environment, combating bribery, bribe solicitation and extortion, consumer interests, science and technology, competition, and taxation. These are supplemented by a number of sector-specific due diligence guides, including one for institutional investors50 and another on corporate lending and securities underwriting.51

Financial institutions unilaterally refer to these documents and exercise their own judgment on whether to follow through with financial support or decline to support companies that do not meet such standards. Adherence to these standards may be disclosed in CSR reports, sustainability reports, corporate citizenship reports, or, in the case of collective action initiatives, in initiative-wide reports. Naturally, financial institutions regard risks identified through due diligence with their own materiality lens, and disclose only those they consider material in their reporting; yet, some risks that are not material to the financial bottom line may still threaten the environment and people’s lives, livelihoods, and well-being. Conducting due diligence and addressing risks to stakeholders (including environmental and climate risks) from their perspectives, regardless of financial materiality, is one of the more challenging aspects of ESG due diligence.

Whether a financial institution is providing debt or equity, thorough due diligence helps with managing risks and demonstrating responsibility. But the due diligence pathways have evolved separately between debt and equity.

On the equity side, several types of investors aligned with social responsibility or mandated with specific norms initially drove the CSR agenda. They included mission-driven investors, such as the SRIs, and certain institutional investors with specific mandates, such as public sector pension funds and sovereign wealth funds. They applied negative and positive screens (exclusion lists, discussed above, are a type of a negative screen), engaged with poor performers and conducted shareholder advocacy.

In 2005, these investors and even a number of “mainstream” investors coalesced around the UN’s Principles for Responsible Investment (PRI),52 a collective action initiative established under UN leadership. Among other things, the PRI mandate the incorporation of ESG issues into investment analysis and decision-making process, and require the application of ESG screens and transparency of ESG issues in entities in which investments are made. Today, PRI claims to have over 2,300 signatories.

Notwithstanding such a significant collective action, each investor tailors its own ESG screen based on its own investment goals, and keeps it proprietary. As a result, no single ESG framework is in use across all investors. And while investors collect a steadily widening range of information on investee companies to gauge reputational risk, they tend to zoom in on a relatively narrow set of issues internal to the investee company. For example, the social side of the due diligence may inquire about internal labor practices and staff or board diversity,53 whereas the “G” or governance due diligence may interrogate executive pay or internal systems. The broader societal or economic governance challenges may well go unaddressed. Private equity firms and hedge funds with large positions in companies may be willing to exercise their influence on ESG issues, yet this influence is also exercised in a way that is often detrimental to people and society.54 In contrast, the investor community has embraced the transparency agenda in a way that cannot be matched by banks (see below).

If investors’ approach to due diligence is broad and shallow, project finance’s is deep and narrow. Project finance demands thorough due diligence at the outset to detect and address all possible project risks, because lenders’ leverage plunges from maximum prior to disbursement to minimal thereafter (other than to declare an event of default and trigger cross-defaults, which is the nuclear option). To ward off against future financial and nonfinancial risks, lenders can and do require wide ranging loan covenants, including environmental and social commitments from the borrower.55

Adopted by ten international banks in 2003, the Equator Principles initiative is the first and most enduring of collective initiatives in the banking sector. The Equator Principles set out a framework for environmental and social risk management in project finance. The story of how the initial four banks (the “gang of four” which are ABN Amro, Barclays, Citi, and West LB) came together to shape and guide the Equator Principles with the help of IFC is vividly told in the chapter entitled Even the Banks Can Do It! New Accountability in Global Finance in a book on voluntary standard systems.56 Today, 104 Equator Principles Financial Institutions in thirty-eight countries apply the Equator Principles, covering over 70% of international project finance debt in emerging markets.57 While the Equator Principles emphasize the imperative of nonfinancial risk management and is not an explicitly CSR initiative, the Principles are an important (and the sole) common focal point for corporate responsibility of project finance banks.

This mode of financing was low hanging fruit for those seeking to school banks on environmental and social responsibility across other debt-based product lines, such as corporate loans and bond financing. Large universal banks typically offer these in addition to project finance. But project finance also happened to be the only hanging fruit on the debt side—the full rigor of project finance due diligence and covenanting never transferred horizontally to the rest of bank lending and debt issuance business (with a few exceptions listed in the Equator Principles58).

Issuers and buyers of green bonds are informed by the Green Bonds Principles managed by the International Capital Markets Association,59 and the Climate Bonds Initiative, which publishes technical standards for climate bond certification.60 Although they are expected to carry out due diligence, its scope is quite limited and usually limited to green issues only. Due diligence on social issues is optional for issuers, who are left with no specific guidance. The Green Bonds Standard recently proposed by the European Commission is expected to take a different approach, integrating social and environmental sustainability considerations in the due diligence process.61

While project finance links project loan proceeds directly to specific goods and services purchased for a project, enabling traceability of environmental and social impacts on the ground to a very specific and limited number of financiers, in the case of debt securities, the responsibility of security holders for impacts on the ground may appear dispersed and inconsequential. This may be the reason why the Equator Principles or something similar never took root in the debt securities (or equity) markets.

Even before the global financial crisis, project finance was never a dominant force in the debt finance market due to its complexity. After the crisis, the share of project finance dropped, and Basel III62 made project loans even less attractive compared to other debt financing options.63 Project bonds and debt financing by non-bank financial institutions stepped into the vacuum, ready to open the door to securitization of assets in the global capital markets. In addition to this market dynamic, the G20 and the MDBs have been pushing to exponentially grow the capital markets in developing countries so that institutional investors with more than USD 70 trillion of assets under management can help bridge the global infrastructure financing gap.64.

This anticipated flood of money should be accompanied by more than a trickling interest in the type of due diligence that allows investors to label their investments responsible. However, it is worrisome that this investor group brings with it the shallow and broad type of ESG due diligence practice (if any) that only skims the surface of sustainability. Also concerning is the fact that the possible applicability and scope of ESG due diligence is still largely unknown when it comes to securitization, which is a double-edged sword: on the one hand, it is a risk-hedging mechanism that benefits investors; on the other, it carries risks of an enormous magnitude, as demonstrated by the collapse of the mortgage-backed securities market that thrust the world into the recent great financial crisis. Although some regulatory checks were put in place following the crisis, they do not address all risks associated with securitization, such as the lack of transparency in the long chain of financial intermediaries that masks risks, including environmental and social risks. More fact-finding and discourse are required before the flood of securitization erodes the small gains made in environmental and social responsibility in projects.

 

[4]    Transparency, Participation and Accountability

The principles of transparency, participation and accountability are key components of good governance and a part of fundamental human rights principles. They inform standard operating procedure for international development. They are also the most important elements of CSR. CSR occurs at the intersection of business and society, and transparency, participation and accountability define the quality of the relationship between business and all of its stakeholders. Considering the formal and informal users of the financial system and those affected by the system in some fashion, which is just about everyone in the world, it is nearly impossible for the global financial system to fully acknowledge and engage with all of them. CSR should have a role to play in helping the financial sector engage with their key stakeholders in a strategic manner.

Figure 13.1 is instructive in illustrating the multiple actors and stakeholder groups in the investment chain.

Figure 13.1 How Your Money Is Put to Work: An Overview of the Multiple Actors in the Investment Chain
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Source: Aviva Investors, European Political Strategy Centre.

Regulators, market participants, and other business entities engaged in the market function appear in the center of Figure 13.1. The group of actors to the immediate left and right of the center consists of corporate clients and other actors in the investment chain. At the far left and right edges of the figure are the less prominent and less influential stakeholders—individuals, consumers, workers and small business owners, who are in the periphery of the investment chain and frequently not the central concerns of financial institutions or regulators .65 Those outside the formal system are not represented in the figure.

The financial sector’s traditional stakeholder groups shown at the center are gradually opening to the idea that the sector needs to respond to the expectations of all stakeholder groups, and not exclusively the most powerful groups of commercial actors. They are starting to internalize the fact that they must ensure these stakeholders are not harmed and their interests and rights are protected.

One of the key features of the financial sector is its unique ability to influence the indirect impacts of its corporate and institutional clients, such as the environmental and social impacts of infrastructure projects. These indirect impacts in the aggregate outweigh the direct impacts of the financial sector, as discussed above; yet those stakeholders who are on the receiving end of impact, such as communities affected by impacts from a borrower’s or investee’s activities, are often one level removed from the corporate client and two levels removed from the lender or investor. The investment chain figure above does not explicitly depict this stakeholder group either.

Some financial institutions, such as the MDBs, project finance banks, retail banks and some non-bank financial institutions, recognize these invisible stakeholders and engage with them or require their corporate clients to engage with them. Some also open direct lines of communication with international and national CSOs that represent these stakeholders. One study notes that some banks do relatively well with community issues, due to rising importance in reputational risk.66 However, the reality is that the financial sector’s stakeholder engagement, despite being a core element of CSR, is patchy. Outside project finance, the sector offers a myriad of financial products, such as pooled investment vehicles, derivatives, algorithmic trading, private banking, and financial services directed to other financial institutions. Often the face of individual consumer or affected stakeholder is absent from or opaque in these transactions. Furthermore, these complex products make it nearly impossible to “follow the money” outside the counterparties to any physical impacts on the ground and to affected stakeholders. This means that much of the sector is not receiving feedback from its stakeholders and is missing the opportunity to understand the unexpected impacts on them, and their expectation for a fair, accessible, safe and stable financial institution and system as a whole that include them without harming them.

Transparency is a means by which firms will engage with stakeholders (including the firm’s own staff, management and board) and society as a whole, and account for their actions and outcomes. As a result, open communication and regular reporting are keys to this CSR element. Transparency initiatives and practices of the financial sector may lag behind those of the real sector, particularly in apparel, footwear, consumer electronics and extractives sectors.67 However, financial firms may be catching up.

The Internet space is full of banks claiming to be open and transparent. Beyond such unilateral statements, financial institutions are increasingly participating in various CSR, sustainability or similar reporting protocols. Some of them are specific to the financial sector, such as the Global Reporting Initiative (GRI) G4 Financial Sector Supplement;68 others are thematic, such as the UN Guiding Principles Reporting Framework69 to voluntarily report on adherence with the UNGPs. The latter requires reporting of corporate events that are “salient” rather than “material” to ensure that adverse human rights impacts are reported even if they may not affect the firm’s bottom line. Others report in accordance with the Integrated Reporting Protocol,70 where CSR or sustainability considerations are incorporated into financial accounting. In addition, the Sustainable Accounting Standards Board (SASB) provides sustainability accounting standards.71

The PRI has its own Reporting Framework,72 which according to the PRI is the largest global reporting project on responsible investment. It is important to note that Principle 3 of the PRI commits adhering financial institutions to “seek appropriate disclosure on ESG issues by the entities in which we invest”, thus encouraging transparency by the corporate clients of the indirect impacts of investment activities of the firms adhering to the PRI.

Notwithstanding a spate of voluntary disclosure practices, some say it was a crisis of transparency, especially of lax nonfinancial reporting, that triggered the global financial crisis. The Ethical Corporation argues:

Imagine if standardised, mandatory reporting had been in place during the last five years. Had this been the case, the financial industry—investment banks, commercial banks, pension funds and others in the supply chain—would have been subject to mandatory reporting of the ESG risks associated with their policies, practices and products. If such reporting had been required and, moreover, faithfully executed and verified, the societal consequences of mortgage-backed securities, credit default swaps and other exotic instruments would have been exposed for their potentially disastrous consequences for families, communities and whole nations. In this scenario, it is fair to say that the current financial crisis would have been substantially mitigated, if not fully avoided.73

Transparency is valued by regulators and market participants alike as a means to help savers and investors make judicious investment choices. An enhanced disclosure framework is one of the three pillars of the Basel Accords promoting market discipline through regulatory disclosure requirements for banks.74 Although this is a more tolerable option for both regulators and the industry, market discipline clearly was insufficient to prompt financial institutions to make appropriate inquiry and disclosure about the risk in trading the types of securities described above. Another problem concerns the focus of regulated financial sector transparency, which caters to regulators, market participants, and select observers, while excluding other stakeholders. Information is not yet sufficiently targeted to this outside group of stakeholders, leaving them in the dark. This sense of opacity could discourage or intimidate CSOs and citizens away from closer scrutiny of this sector, which in turn inhibits engagement and the pursuit of accountability. The long-standing legal obligation to protect client confidentiality is ingrained in the financial sector and further inhibits the sector from becoming more open. The legal duty to protect client confidentiality and the CSR impulse to communicate and account to society create tension inside banks. New data protection laws make transparency of certain information even tougher.

The solutions to these problems will not likely be found in CSR but in quasi-mandatory and mandatory reporting requirements, covering both direct and indirect impacts of financing. Financial institutions that are listed companies may be mandated or encouraged by certain stock exchanges to follow specified corporate sustainability reporting requirements (see §13.04 [B] below). MDBs and bilateral financial institutions have extensive disclosure requirements and practices for themselves and their borrowing and investee clients. As for mandated transparency, the European non-financial reporting directive75 mandates large companies (including banks, institutional investors and insurance companies) to include nonfinancial statements in their annual reports. Similarly, under the 2017 French Due Diligence Law,76 large companies are expected to develop, implement and publish their due diligence plans. And in April 2019, the European Parliament approved77 the EU Regulation for Sustainability-Related Disclosures in the Financial Services Sector, as part of the EU Sustainable Finance Action Plan, calling on financial institutions to perform due diligence for responsible business conduct in line with OECD guidance, and disclose sustainability risks and impacts.78 These new laws could potentially transform the transparency practice of financial institutions.

The financial sector influences and is influenced by transparency in the real sector. The Financial Stability Board’s Task Force on Climate-Related Financial Disclosures (TFCD) recommends that companies voluntarily disclose climate-related financial risks to investors, lenders, insurers and other stakeholders.79 The European Commission has revised its guidelines on non-financial information to integrate the TCFD recommendations.80 Such disclosure will force the financial sector to interpret the disclosed climate information and apply it in its financial decisions. This may potentially change the way the sector values transparency, at least in relation to climate risks and by extension environmental risks as well. TFCD also seems to recognize that corporate disclosure of climate-related financial risks benefits all stakeholders and not just commercial stakeholders. Acknowledging and responding to the non-commercial stakeholders’ informational needs is a first step toward good engagement with such stakeholders.

When it comes to the accountability aspect of CSR in the financial sector, not much can be said about it. We often focus on accountability or grievance mechanisms as tangible evidence of accountability, though this is only one tangible indication of accountability. Both the Equator Principles and the Client Protection Principles require grievance mechanisms to be set up at the financial institutions’ level for complaints from the institutions’ clients, but not at the initiative or principles-wide level.81 In contrast, the OECD Guidelines come with a dedicated complaint mechanism, the OECD National Contact Points (NCPs).82 Complaints have been lodged against financial institutions of OECD countries making investments. Complaints of stakeholders negatively affected by MDB financing can be reviewed by the respective institutions’ various accountability mechanisms.83At the national level, some jurisdictions have established financial ombudsman mechanisms and publicly available consumer financial protection databases of complaints may be available for consumer financial protection issues.

 

§13.04    GUIDED OR MANDATED CSR: PUBLIC INSTITUTIONS’ INVOLVEMENT

As companies busied themselves with CSR activities, some governments have been taking an active supporting role in order to encourage or in some cases mandate aspects of CSR. The simplest way to support CSR is to provide an official definition of CSR, as the UK, Germany and the European Commission84 did. Defined Countries also set out national CSR policies and action plans. As mentioned above, the European Commission has established a comprehensive EU Sustainable Finance Action Plan.85 In addition to these better-known examples, central banks and regulators of several developing countries are working together to promote environmental and social due diligence.

UN agencies, and MDBs have also been convening, supporting, guiding or requiring banks, investors and insurance companies to adopt or participate in many of the CSR or sustainability standards and initiatives mentioned above. For instance, the MDBs’ environmental and social safeguard policies and performance standards, mandatory for their public or private sector lending or investment, can inspire others to adopt them. IFC’s role in facilitating the creation and implementation of the Equator Principles by the adhering banks and a circle of the OECD export credit agencies, all based on the IFC Performance Standards, is one specific example. PRI began when the then UN Secretary General, Kofi Annan, invited the world’s largest investors to a new initiative on responsible investment. The UN Environmental Programme (UNEP), driven by a deep sense of urgency for environmental protection, set up the UNEP FI, which played a lead role in both the Sustainable Stock Exchanges Initiative86 (SSEI) and the Principles for Sustainable Insurance87 and, more recently, the Positive Impact initiative88 and the Principles for Responsible Banking.89 Even the G20 pushed for responsible finance initiatives, such as transparency and financial inclusion, and established the Green Finance Study Group.90

In fact, most of the collective action programs in the financial sector enjoy one or more public institutions’ formal or informal sponsorship or affiliation. In this section, we explore CSR or sustainability programs in finance that are either guided or mandated by public institutions and consider their achievements.

 

[A]    ESG Due Diligence

Central banks, financial sector regulators and supervisors, and market participants alike are beginning to pay attention to ESG risks and steering financing toward socially beneficial endeavors. In some cases, concerns about such risks prompted central banks and regulators to promote financial firms to carry out environmental and social due diligence or disclose ESG matters.

The initiative of the Peruvian Superintendents of Banks tells a fascinating story. They saw a clear link between environmental and social risks, risks to individual financial institutions’ stability and soundness, and risks to the national financial system as a whole. The connection between social unrest and disruptions around Peruvian mining companies and the consequent negative impact on the health of individual banks with exposure to mining companies made regulators fear that these events can negatively impact the Peruvian financial system as a whole, ultimately affecting the country’s international credit rating. To forestall such deterioration, in 2012, the Superintendents of Banks announced that Peruvian banks must oversee the environmental and social risks of projects they finance through effective environmental, social and human rights due diligence. Borrower companies were required to engage with affected stakeholders, establish grievance mechanisms and manage identified risks, similar to the requirements under the IFC Performance Standards and the Equator Principles.91

China’s Green Credit Policy92 and Guidelines93 were issued by the China Regulatory Banking Commission to enlist Chinese banks to stop lending to the dirty sectors and to promote green lending. Although they are expressed as “policy” and “guidelines” respectively, they are the de facto mandatory standards of the Chinese banking regulator and generally apply to domestic and overseas investments. For the latter, the Guidelines specifically state:

Banks shall strengthen E&S [environmental and social] risk management for proposed overseas projects, ensure project sponsors are compliant with local environmental, land, health and safety laws and regulations in the project country or region. Banks shall publicly commit to adopt relevant international best practices or standards for the proposed overseas project, ensure the proposed project is consistent with international best practices in essence.94

Around the same period, the Brazilian Central Bank reissued the Green Protocol to underscore the important role that banking plays in environmental sustainability. According to the Brazilian national development bank (BNDES):

The protocol signatories commit to financing development with sustainability by means of lines of credit and programs that foster the population’s standards of living and environmental protection. Participating banks also recognize that they can fulfil a fundamental role in advising private investments aimed at environmental preservation and the continuous improvement of society’s well-being.95

Central banks, banking regulators and banking associations have been joining hands to form a global network. Financial agencies from Bangladesh, Brazil, China, Mongolia, Morocco, Nigeria, Peru, Vietnam and elsewhere works with IFC’s Sustainable Banking Network to help guide banks on how to conduct adequate environmental and social due diligence on projects.96 And the fifty-nine members and twelve observers of the Network of Central Banks and Supervisors for Greening the Financial System (NGFS), established in 2017, works toward the development of environment and climate risk management in the financial sector.97

These regulatory and guidance activities are possibly easier to initiate in developing countries where financial agencies enjoy a closer relationship with the executive branch, compared with those in developed countries that remain far more independent. However, there are also fine examples of public leadership in Europe—including the Dutch sector covenants on banking and pension funds (Box 2), and the European Commission’s Sustainable Finance initiative, mentioned above.

 

[B]    Sustainability Reporting

Other regulations promote good behavior by encouraging or mandating corporate disclosure of nonfinancial issues, such as the EU nonfinancial reporting directive already mentioned. Included in these reporting initiatives are stock exchanges’ listing rules and guidelines mandating or encouraging ESG sustainability reports by listed companies. Once an isolated occurrence, today the SSEI, supported by the United Nations Conference on Trade and Development (UNCTAD), UN Global Compact, UNEP FI and PRI, advocates for sustainability reporting initiatives on a “comply or explain” basis, to establish a clear set of disclosure expectations while allowing for flexibility.


Box 2. The Dutch Banking Sector Covenant

A notable true multi-stakeholder example of an CSR initiative can be found in the “Dutch Banking Sector Agreement on International Responsible Business Conduct Regarding Human Rights,” commonly known as the Dutch financial sector covenant (supra n. 25). Participants include the Dutch Banking Association (NVB), the Dutch Government, two trade union federations, three civil society organizations (CSOs) (Amnesty, Oxfam Novib and PAX), and eleven “adhering banks” which commit to abide by the UNGPs and the OECD Guidelines. Among the joint activities undertaken by adhering banks is a joint assessment of value chains of select sectors, which provide banks with reflection and insight into how to work responsibly with clients involved in such sectors, and how to exercise their leverage toward responsible outcomes. In December 2018, Dutch pension funds entered into a similar agreement.



 

[C]    Drivers of Publicly Led CSR Programs

Public institutions may be motivated to lead CSR and sustainability programs for several reasons. Some central banks and national regulators may see CSR as an alternative to regulation that changes firm behavior. For example, when industry is not receptive to regulation, or when public sentiment demands change, regulators may turn to CSR and soft guidance. Those who see limits in command and control regulation and those resigned to regulatory retreat may have more appreciation for publicly led CSR as a tolerable substitute for regulation.

Parts of UN agencies and MDBs are mandated to promote sustainable development, and some focus on the role of the private sector in promoting sustainable development. Within this group, a number of units have built expertise and credibility to work with the financial sector.

In the case of public agencies, politically motivated high-ranking officials may set out CSR programs, which make the program precarious when the official moves on. Yet it is also undeniable that many see that attention to climate change, the protection of the physical environment and natural resources, and prevention of harm to segments of society will strengthen the quality of overall due diligence of individual banks and in turn stabilize the banking system and society as a whole.

The partial list of publicly led initiatives discussed above certainly appears popular among financial firms. Compared to CSR programs that are initiated by the private sector alone, public institutions’ visible leadership can quickly convene firms, provide a safe space to experiment without too much public scrutiny, and potentially level the playing field or even encourage a race to the top. There may be an added bonus that CSR guidance can prepare the ground for the relevant initiative to turn into hard regulation. However, it is also possible that firms may exaggerate the benefits of CSR, especially those led by public institutions, in order to avoid regulation.

This closed government-industry relationship could simply further regulatory capture. And it is concerning that many of these initiatives do not necessarily create space for CSOs, who may be invited to provide feedback but likely will not occupy governance positions in the initiatives. Truly multi-stakeholder initiatives in the financial sector are rare, the Dutch financial sector covenant being one bright exception (see Box 2).

In theory, some aspects of responsible business conduct should be promoted through CSR initiatives while other aspects are regulated through smart regulation. For example, law can mandate due diligence in principle, as some countries have attempted, but may be too blunt an instrument to prescribe how firms should carry it out. For instance, prescriptive methodology, timeline and expenditure of resources may not be well-suited for implementation. Public institutions have important roles to play in both guidance and regulatory arenas, although exactly where the line should be drawn between regulation and guidance is an art and not science.

 

§13.05    DOES THE SUM OF CSR INITIATIVES RESPOND TO SOCIETY?

It is undeniable that numerous CSR initiatives found pockets to thrive in the financial sector, and some can legitimately claim a measure of success, addressing some regulatory or governance gap. The CSR programs led by public institutions in particular can reasonably expect an incremental improvement in the level of environmental and social due diligence and investor transparency, compared to a no-action scenario. Due diligence and risk management should contribute toward institutional level stability, provided they are carried out with vigor and thoroughness. The economic, environmental and social sustainability dimensions of such due diligence should give financial institutions an edge over others who dismiss it. It feels premature to write off CSR completely, even if some bankers think it is out of date.

Nevertheless, it is also undeniable that the sum of all the CSR parts points to the fact that the financial sector as a whole still has ways to go to respond to our expectations about the sector’s responsibility. In fact, the vast underbelly of the sector remains outside the reach of CSR. CSR already claimed the low hanging fruit but cannot seem to reach above it and cross-pollinate different financial products. Although the Equator Principles cover project finance and project-related corporate loans, their reach is too narrow. More recently, corporate or green bonds, private equity, pension funds and sovereign wealth funds have started to move into the void left by project finance’s retreat from the project market; yet their embrace of the Equator Principles or something similar is shallow at best.

Although the PRI and particularly its Principle 3, which encourages disclosure on ESG issues by the entities in which investors invest, is widely credited for the relative openness of some investors, it did little for transparency in bank lending. This is the case even if other parts of the same bank engage in asset management and participate in the PRI.

Transactions by a financial institution for its own account, and services provided to other financial institutions have little contact with society and no pressure or incentives to make inquires, impose covenants, or report. Other segments of the financial services industry, such as credit agencies, are seemingly unable to internalize CSR for the most part.98 In the United States, pension funds are caught in the perennial debate about whether pension fund trustees can or should take into account sustainability considerations or whether their fiduciary duty compels them to seek maximum return on investment above all other considerations.

The sector’s fragmented approach to CSR is also evident in other ways. As discussed above, the financial sector’s indirect footprint is far more significant than the direct footprint but the sector seems confused about or indifferent to how much responsibility to take for actions of its corporate customers. As leading real sector companies seek to identify ESG issues in their entire supply chain from top to bottom and to gain business advantage from choosing to work with ethical suppliers, the lack of such probity into the entire value chain of loans and investments makes the sector appear surreal in this globalized economy.

One bright spot could be the insurance sector, which appears more ready to serve the needs of society, protect livelihoods and uphold human rights99 through new insurance products that can help society cope with an uncertain future, including extreme weather events and other natural disasters.100 These products seem to belong to the domain of sustainability rather than CSR, but they clearly harness the power of the financial sector to do good for society.

What can be done to make CSR uptake less patchy and more prevalent in the financial sector? Are incentives for CSR implementation sufficient and sufficiently aligned?

One recurring debate is whether firms derive sufficient business value out of CSR. One recent survey by a consulting firm found that 39% of investors considered the payoff for incorporating ESG issues in investment decisions was unclear, down from 63% in 2016.101 While the idea of windfall business benefits as a driver of CSR is unrealistic, we should remember that numerous studies have shown a positive correlation between good financial performance and environmental and social risk management.102

When pushed by CSOs, banks retort that their leverage is overrated. When banks are called on to boldly embrace CSR, they often respond that they will lose business. This may be the case with one bank acting on its own. But the Dutch covenant in the banking sector is a proof that when the sector works together, it can potentially increase its leverage. In fact, the incentives are actually aligned if one takes a broad, holistic and long-term view—banks should manage risks to themselves and society because this is the only way to our collective self-preservation. Deep sustainability due diligence (and not superficial ESG) and transparency can lead to fewer risks to the financial institution and, in the aggregate, fewer risks to the financial system. Customer care and financial literacy can lead to protection of customers and self-preservation through fewer defaults. Those who work with financial inclusion are beginning to see that bringing users of the informal sector into the formal sector can potentially create stability in a financial institution that is qualitatively different.103 This new brand of stability is called loyalty and trust, which can potentially shield a financial institution in times of financial uncertainty.

From time to time, industry leadership does sound an alarm against industry’s surreal business model. The 2018 clarion call by BlackRock to 1,000 global CEOs read: “Society is demanding that companies, both public and private, serve a social purpose. . . To prosper over time, every company must not only deliver financial performance but also show how it makes a positive contribution to society.”104 It is timely and right that the world’s largest money manager is taking a bold stance on the real value proposition of sustainability practice in its investee companies. Would the financial sector heed the logic and apply the same standard to itself? Will the statement have any impact at all on the ever-growing disaffection of society toward financial firms?

We need not struggle to find the answers to these questions if the line between voluntary CSR initiatives and mandatory regulations is drawn properly. Is it not time for more push from the realm of regulation to inject a dose of sanity and order to the surreal sector? Society would say yes, but industry and government aversion to regulation has the upper hand for now.

ANNEX 1    SAMPLE EXCLUSION LISTS

NBIM’s Exclusion List as of 2015 https://www.nbim.no/en/responsibility/exclusion-of-companies/

PRODUCT-BASED EXCLUSIONS

        – Production of coal or coal-based energy

        – Production of cluster munitions

        – Production of nuclear weapons

        – Production of tobacco

 

CONDUCT-BASED EXCLUSIONS

        – Severe environmental damage / serious violations of human rights

        – Serious violations of human rights

        – Severe environmental damage

        – Gross corruption

        – Serious violations of individuals’ rights in situations of war or conflict

        – Other particularly serious violations of fundamental ethical norms

 

IFC’s Exclusion List (as of 2007)

        – Production or trade in any product or activity deemed illegal under host country laws or regulations or international conventions and agreements

        – Production or trade in weapons and munitions

        – Production or trade in alcoholic beverages (excluding beer and wine)

        – Production or trade in tobacco

        – Gambling, casinos and equivalent enterprises

        – Trade in wildlife or wildlife products regulated under CITES

        – Production or trade in radioactive materials

        – Production or trade in or use of unbonded asbestos fibers

        – Purchase of logging equipment for use in primary tropical moist forest

        – Production or trade in pharmaceuticals subject to international phase outs or bans

        – Production or trade in pesticides/herbicides subject to international phase outs or bans

        – Drift net fishing in the marine environment using nets in excess of 2.5 km. in length

It should be noted that the foregoing is the main list of excluded activities, which are construed and applied in different ways depending on the type of IFC investments; in general, IFC applies a “reasonableness” or a de minimis test. For a full picture of how IFC applies the exclusion list, see the full list (https://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_site/sustainability-at-ifc/company-resources/ifcexclusionlist#2007), as well as the Environmental and Social Procedure, and the Guidance Notes on Financial Intermediaries.
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CHAPTER 14    The Global Compact

Hans Corell

The chapter begins by explaining that the purpose of the Global Compact, announced by then UN Secretary-General Kofi Annan in January 1999, is to convince the actors on the global markets that they should rally around shared values. This should be done by mainstreaming ten principles in business activities around the world. The principles are taken from the areas of human rights, labour, the environment and anti-corruption. The purpose of the Compact is to involve all actors concerned, among them governments, business, labour, civil society and the United Nations itself. The question of how one participates is then addressed, focussing on policy dialogues, learning, partnership projects and local networks. The administration of the Compact is also described, as is the relationship between the Compact and Corporate Social Responsibility. Specific attention is given to the tenth principle – the one against corruption – which was added to the Compact in 2004 after the signing of the United Nations Convention Against Corruption in 2003. Following this is a section on the role of lawyers in relation to the Compact, and in particular those who serve as corporate counsel, since they have an important role to play here. Finally, there is reference to material available to assist all interested.

§14.01    THE BEGINNING

At the World Economic Forum in Davos on 31 January 1999, United Nations Secretary-General Kofi Annan advocated the Global Compact. As a point of departure, he proposed nine universal principles in the areas of human rights, labour and environment. Referring to these principles, he asked business leaders to contribute to a sustainable and inclusive global market. The actual launch of the Compact took place in July 2000.

After the signing of the United Nations Convention Against Corruption in 2003, a tenth principle – against corruption – was added in June 2004.

Much has happened since then, and today the Compact encompasses several thousand companies, other stakeholders and business organizations, both national and international, from all regions of the world. It includes international trade unions or union bodies, civil society entities at the global level, business schools and UN agencies.

Furthermore, participation in the Compact is open to all academic institutions committed to aligning with the ten principles through the Principles for Responsible Management Education,1 and there is even a Global Compact Cities Programme. In this context, it is of particular importance to note that the Compact also includes Corporate Social Responsibility (CSR) organizations.

 

§14.02    THE PURPOSE

The purpose of the Compact is to convince the actors on the global markets that they should rally around shared values. In order to achieve more sustainable and inclusive global markets, special attention should be paid to the world’s poorest people. The Compact has two objectives: mainstreaming the ten principles in business activities around the world and catalysing actions in support of broader UN goals, including the Sustainable Development Goals that have now replaced the Millennium Development Goals.2 The Compact attempts to achieve two complementary goals. The first, which is of particular interest to all lawyers advising business, is to make the Compact and its principles part of the internal strategy and operations of business. The second goal is to engage different stakeholders and facilitate cooperation among them, in particular, when there are common problems that must be solved.

Within the Compact, four key mechanisms have been developed to accomplish these goals, namely: policy dialogues, learning, local networks and partnership projects.

 

§14.03    THE PRINCIPLES

The principles upon which the Global Compact is based are taken from the areas of human rights, labour, the environment and anti-corruption. These principles are derived from four documents that enjoy universal support, namely:

 

        (1) The Universal Declaration of Human Rights (UDHR).3

        (2) The International Labour Organization’s Declaration on Fundamental Principles and Rights at Work.4

        (3) The Rio Declaration on Environment and Development.5

        (4) The United Nations Convention Against Corruption.6

The Global Compact asks companies to embrace, support and enact, within their sphere of influence, a set of core values within these four areas. A business should follow the following principles:7

        (i) Human Rights:

        – Principle 1: support and respect the protection of internationally proclaimed human rights; and

        – Principle 2: make sure that they are not complicit in human rights abuses.

        (ii) Labour Standards:

        – Principle 3: uphold the freedom of association and the effective recognition of the right to collective bargaining;

        – Principle 4: the elimination of all forms of forced and compulsory labour;

        – Principle 5: the effective abolition of child labour; and

        – Principle 6: the elimination of discrimination in respect of employment and occupation.

        (iii) Environment:

        – Principle 7: support a precautionary approach to environmental challenges;

        – Principle 8: undertake initiatives to promote greater environmental responsibility; and

        – Principle 9: encourage the development and diffusion of environmentally friendly technologies.

        (iv) Anti-corruption:

        – Principle 10: work against corruption in all its forms, including extortion and bribery.

For the purposes of the present brief overview, it is not necessary, nor is it possible, to go into detail about the contents of the principles. In section §14.10, below, reference is made to material that contains extensive explanations of what these principles represent and the reasons why they are included in the Compact.

 

§14.04    THE ACTORS

The purpose of the Compact is to involve all actors concerned. First and foremost, governments are concerned, since they are the ones who define and adopt the principles on which the Compact is founded. Next comes business, since the purpose of the Compact is to influence business. Another obvious actor is labour since labour is the focus of several of the principles and is engaged in the process of global production. Civil society and the United Nations itself are other important actors.

[A]    Governments

The Global Compact is sometimes criticized for attempting to shift the responsibility for the observation of international commitments from governments to business. It is, therefore, important to stress at the outset that the primary responsibility for the principles rests with governments. First, governments provide the necessary legitimacy and universality to the principles of the Compact. All of the underlying documents have been adopted under the auspices of intergovernmental organizations. Consequently, implementation of the principles must be based on and take place within the standard legal framework at the national level. There may be special situations where it is appropriate to encourage businesses to adopt or advocate for the higher international standard, but ultimately it is for governments to support the implementation of the Compact at the global and national levels.

As the system has developed, governments seek to support the Compact at the national level, in particular, in the formation of networks. They are also encouraged to establish policies to advance the purposes of the Compact.

At the global level, governments engage with the Secretary-General to develop the Compact and to engage other actors in the work. The Compact also enjoys the support of the UN General Assembly which, on 20 December 2018, renewed and expanded the mandate of the Global Compact Office and the UN Office that supports the initiative in its resolution ‘Towards global partnerships: a principle-based approach to enhanced cooperation between the United Nations and all relevant partners’.8 The Compact is also recognized in a number of other intergovernmental contexts.

 

[B]    Business

With respect to business, it is important to stress that the Compact is a voluntary initiative with the purpose of promoting responsible global corporate citizenship. One of the fundamental ideas is that business leaders should be brought together to build a movement that is strong enough to support the ideals of the Compact. Therefore, a crucial precondition for a successful work within the Compact framework is that the Chief Executive Officer and the Board of Directors are behind the Compact. It is from them that the initiative to join the Compact must emanate.

In the words of the Global Compact Office, the company that has committed itself to the Compact and its principles:

        – must set in motion changes to business operations so that the Global Compact and its principles become part of strategy, culture and day-to-day operations;

        – is expected to publicly advocate the Global Compact and its principles via communication vehicles such as press releases, speeches, etc.;

        – is required to annually communicate on progress in implementing the ten UN Global Compact principles through a public corporate report (e.g., sustainability or annual report).

To the author, the last item is of particular interest, since this was an idea that he advocated already in June 1998 when he was asked to challenge a workshop on the topic ‘Is the Business of Human Rights Also the Business of Business’.9

One of the explicit commitments that a company makes when it joins the Compact is to produce an annual Communication on Progress which serves several important purposes: to instil accountability; to drive continuous improvement; to safeguard the integrity of the Compact as a whole; and to contribute to the development of a repository of corporate practices. It is vital that great attention is paid to this communication, which should be mainstreamed in the company’s existing communication methods.

 

[C]    Labour

As it appears, internationally recognized labour standards, including the fundamental rights are part of the ten principles of the Compact. These standards are developed in a process in which business and labour play critical and central roles. However, labour plays a role that is different from those of business and other elements of civil society. This is the reason why labour is treated as a separate actor in the Compact. Of particular interest here is that labour has a distinct role in International Labour Organization’s (ILO’s) supervisory procedures designed to ensure that agreed labour standards are implemented at the national level. Furthermore, it is important in this context to refer to the practice of solving issues of interest to the Compact through collective bargaining agreements. This is common practice in many countries and is now also expanding at the global level. A number of framework agreements have been concluded between major companies and the international trade union bodies.

[D]    Civil Society

Important actors in the Global Compact are also organizations from civil society. They provide valuable assistance by lending credibility and social legitimacy to the efforts, and they can often help by solving problems and explaining the Compact’s operations in more general contexts. These organizations participate both in the dialogue and as project partners. However, equally important is their advocating the ten principles to larger audiences and challenging business both locally and at the global level to take a stand on the issues that the Compact is concerned with.

[E]    Others

There are also institutions with expertise in the areas of human rights, labour, the environment and anti-corruption that can contribute to the activities of the Compact. Many such institutions have also made important contributions. Academic institutions and think tanks are among the participants, and there is an academic network that plays a catalytic role in the Compact’s operation by preparing business case studies and commentaries on examples, and by undertaking research on global corporate citizenship. The Global Compact Cities Programme, dedicated to the promotion and adoption of the Compact’s ten principles by cities and to translating them into day-to-day urban governance and management, should also be mentioned.

§14.05    HOW DOES ONE PARTICIPATE?

First, reference should be made to the extensive information on participation in the Global Compact which is available on the Compact’s website.10 The information is directed not only to business but also to non-governmental organizations and other non-business participants.

With respect to substance, as previously said, the Compact and its principles must be translated into business strategies and operations. Obviously, the responsibility for this activity rests with each participating company. But in order to further advance the goals of the Compact, the actors are encouraged to work together through dialogue, learning and projects at all levels.

 

[A]    Policy Dialogues

The Global Compact Office stresses that Policy Dialogues are central in order to achieve mutual understanding and joint efforts among business, labour and non-governmental organizations in solving key challenges of globalization. The Office maintains that in this effort to influence policymaking and the behaviour of all stakeholders, the outcome is threefold: products that can engender changes in policy frameworks, encompassing both incentive structures and regulatory mechanisms; products that can influence the actual behaviour of participants; and collective action by like-minded actors working together.

[B]    Learning

The Compact’s Learning Forum has three specific goals: (i) to identify critical knowledge gaps and to disseminate information; (ii) to communicate good practices and cutting-edge knowledge to participants; and (iii) to foster accountability and transparency through its web portal that should both facilitate dialogue and enable web links to relevant public documents. An important ingredient is the sharing of experiences in the form of presentations, examples or case studies both at meetings and on the Compact’s website.

Here reference should be made to the UN Global Compact Academy, which is designed to provide participating companies of the UN Global Compact with the knowledge and skills they need to meet their sustainability objectives and achieve long-term growth by contributing to the 2030 Agenda for Sustainable Development.11

 

[C]    Partnership Projects

As already emphasized, an important goal of the Compact is to take action and engage in partnerships to advance the broader UN goals, such as the Sustainable Development Goals, among them ending poverty and hunger.12 A means to this end is Partnership Projects. The Compact’s website is therefore open to participating companies, labour and civil society organizations who want to share such experiences with others. According to the Global Compact Office, there are three broad types of partnerships: (i) advocacy and awareness-raising partnerships; (ii) social investment and philanthropy partnerships; and (iii) core business partnerships.

The Compact is working on a number of levels to facilitate partnerships between stakeholder groups and has inspired numerous development-related projects and partnerships at the local level. The Global Compact Office can function as an entry-point for companies that want to partner with the United Nations system.

 

[D]    Local Networks

An important element in the work of the Global Compact is the development of networks at the regional, national and local levels. Such networks perform increasingly important roles in rooting the Compact within different national, cultural and language contexts. Their role is to facilitate the progress of companies (both local firms and subsidiaries of foreign corporations) engaged in the Compact with respect to implementation of the ten principles. They also create opportunities for multi-stakeholder engagement and collective action.

§14.06    THE ADMINISTRATION OF THE GLOBAL COMPACT

As mentioned, the Global Compact was launched at the initiative of the Secretary-General of the United Nations. To administer the initiative, a Global Compact Office was established at the UN Headquarters in 2000. It is financed by governments and is working within the framework of the United Nations and in accordance with its goals. It also receives funds from business and other foundations through the Foundation for the Global Compact.13

There is also the Global Compact Board, first appointed by the UN Secretary-General in 2006, to provide ongoing strategic and policy advice for the initiative as a whole and make recommendations to the Global Compact Office, participants and other stakeholders.14 The Board is comprised of four constituency groups – business, civil society, labour and the United Nations.

The Compact is furthermore supported by six UN core agencies, namely the Office of the High Commissioner for Human Rights, the International Labour Organization, the United Nations Environment Programme, the United Nations Development Programme, the United Nations Industrial Development Organization and the United Nations Office on Drugs and Crime. However, this does not mean that other UN agencies are excluded from participation. Further information about the administration of the Compact appears on its website.

 

§14.07    THE GLOBAL COMPACT AND CSR

One question that is often asked is why a company that has already established its own code of conduct should participate in the Global Compact. The answer is very simple: such codes are extremely important. And companies that have demonstrated leadership and made changes in their policies should be commended. However, such codes are typically quite narrow in focus, often leaving out important issues such as human rights. The purpose of the Global Compact is different: it seeks to add new dimensions to good corporate citizenship by creating a platform – based on universally accepted principles – to encourage innovation, in particular, through new initiatives and partnerships with civil society and other organizations.

So, basically, the Global Compact is a voluntary corporate citizenship initiative with two main objectives: (i) to mainstream the ten principles in business activities around the world and (ii) to catalyse actions in support of United Nations goals, in particular the Sustainable Development Goals.

In this context, it is also important to refer to the Guiding Principles on Business and Human Rights (UNGPs), endorsed by the UN Human Rights Council in its resolution 17/4 of 16 June 2011.15 The UNGPs are directly aligned with the Compact’s principles on human rights.16

The Global Compact is also urging business to promote gender equality by endorsing the Women’s Empowerment Principles, launched on International Women’s Day in March 2010.17

The obvious conclusion is that those who advise companies and, in particular, transnational companies must have a clear understanding of these interrelationships and that the business community has an important role to play here. To be sure, lawyers within companies and firms are increasingly being asked to provide advice on how the UNGPs and CSR generally relate to business. The Compact has provided guidance for lawyers in advancing corporate sustainability.18

 

§14.08    THE GLOBAL COMPACT AND ANTI-CORRUPTION

As already mentioned, a tenth principle – against corruption – was added to the Compact in 2004. The need for a principle-based approach to fighting corruption within the framework of the Global Compact was actually raised already at the outset. The subject matter was revived after the signing of the United Nations Convention Against Corruption in Merida, Mexico, on 9 December 2003.19

Against this background, the Secretary-General started in January 2004 consultations with participating companies to solicit their views regarding a potential introduction of a tenth principle against corruption. A formal letter was sent to all participants seeking their views. The Secretary-General stressed that the adoption of such a principle would only occur if there was broad-based support and that such an addition would be exceptional in nature. The consultation process concluded on 7 May 2004.

Based on the results of the consultation process, the Secretary-General formally proposed to a Global Compact Leaders Summit, held in New York on 24 June 2004, the principle against corruption that now appears in the Compact. With the Secretary-General’s announcement to the Summit, this tenth principle was adopted.20

The importance of combating corruption cannot be stressed enough. As Secretary-General Kofi Annan said in his message at the opening of the Conference for the signing of the UN Convention against Corruption:

[i]t is now widely understood that corruption undermines economic performance, weakens democratic institutions and the rule of law, disrupts social order and destroys public trust, thus allowing organized crime, terrorism, and other threats to human security to flourish. No country – rich or poor – is immune to this evil phenomenon. Both public and private sectors are involved. And it is always the public good that suffers. But corruption hurts poor people in developing countries disproportionately. It affects their daily life in many different ways, and tends to make them even poorer, by denying them their rightful share of economic resources or life-saving aid.21

§14.09    THE ROLE OF THE LAWYER

Needless to say, lawyers, and in particular those who serve as corporate counsel, have an important role to play in relation to the Compact. One can take human rights as a point of departure even if the argument could be made equally for labour, environment and anti-corruption. Lawyers also have a special responsibility in society. It is of particular importance that they are familiar with the international obligations that their country has undertaken at the international level, that is vis-à-vis other states, and contribute to the fulfilment of such obligations.

Naturally, a corporate counsel’s main responsibility is to his or her client. But the two responsibilities may not necessarily conflict. On the contrary, the matters that the Compact focuses on are often given prominent attention in the media and public discussion. Ultimately, companies will be assessed by public opinion, and, as we know, in public debate the agenda is often set by non-governmental organizations. It is therefore important that companies are proactive in the fields that the Compact encompasses also in their own interest. Against this background, the International Bar Association has prepared guidance on how the UNGPs relate directly to the role of the lawyer both in-house and in firms.22

It is said that corporate lawyers are concerned that by joining the Global Compact, companies might be held accountable if they do not meet the standards. The author does not believe that this is so since the Compact is not a legally binding instrument. Rather, the principles are aspirational in nature. We should also remember that human rights protection is an obligation mainly for governments vis-à-vis their citizens and those who reside in their countries. This now also follows from the endorsement of the UNGPs according to which governments have the ‘duty to protect’ human rights. However, businesses also now have a ‘duty to respect’ and indeed governments are increasingly enacting legislation to reflect this.

This focus on governments has resulted in a debate where some argue that a transnational company cannot raise human rights issues because that would have detrimental effects on the possibilities of the company to do business in the country in question. This is of course an argument that cannot be swept aside completely. But there are ways to address this dilemma also. We should remember that there are multinational companies that have been severely criticized and probably also suffered economically because of lack of observation of human rights, labour and environmental standards as well as for not taking effective action against corruption.

Another concern expressed by corporate lawyers is that companies might be held liable for the behaviour of their contractors and subcontractors. In the author’s view, this is not so, at least not because of the Global Compact. Furthermore, and more importantly, there should be means of dealing also with this problem. In particular, one could stipulate in the contracts (where appropriate also with reference to subcontractors) standards that the companies engaged must honour. Indeed, more and more companies are considering their supply chains in the broadest sense and asking their business partners to uphold similar principles. It is also worth noting that the UNGPs ‘duty to respect’ includes Principle 13(b) which requires that business enterprises ‘seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships, even if they have not contributed to those impacts’.

 

§14.10    MATERIAL AVAILABLE

As already mentioned, there is a very elaborate website to assist all interested.23 It is strongly recommended that corporate lawyers and others interested visit this website, which contains extensive material which is constantly updated. Specifically, the Compact has dedicated resources for corporate lawyers – within both companies and firms – that emphasize the critical role of the legal profession in advancing corporate sustainability.24 In this context, special reference is made to the ‘Guide for General Counsel on Corporate Sustainability’ and to ‘Business for the Rule of Law Framework’.25
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CHAPTER 15    The OECD Agreement on Corporate Responsibility and Its Future

Roel Nieuwenkamp

This chapter explores the pros and cons of the concept of corporate social responsibility (CSR) and provides an overview of the business case for sustainable corporate governance.

The concept of CSR has a bad reputation. It has connotations as philanthropy, as an optional activity, as window dressing and with the classical social audit. The OECD Guidelines for Multinational Enterprises, the only binding intergovernmental agreement on responsible business globally, therefore speaks about Responsible Business Conduct (RBC).

There is no contradiction between corporate sustainability and responsible business; indeed, company sustainability is essentially derived from RBC. Thus, while CSR as a term may be dead, the concepts of corporate responsibility and corporate sustainability are still very much alive and may well live forever.

Sustainability should be embedded into the DNA of business operations and their value chains. Sustainability must be integrated into corporate governance with regard to board responsibilities and standards of disclosure and transparency. In this regard, corporate boards should practice sustainable governance by ensuring that sustainability standards are upheld throughout global business operations, that incentive structures are linked to sustainability performance and that they engage in meaningful integrated reporting on sustainability issues.

 

It is not well known that there is an international agreement on corporate responsibility that is legally binding for governments. The OECD Guidelines for Multinational Enterprises (OECD Guidelines),1 in themselves non-legally binding recommendations for businesses on responsible corporate behaviour, are accompanied by an OECD Council Decision2 that is – disguised by bureaucratic terminology – in fact an international agreement with a similar legal status as an international treaty. This agreement includes a requirement to set up responsible business authorities with another bureaucratic name: National Contact Points (NCPs). Behind this veil of negotiated language, there is an increasingly powerful promotion and complaints mechanism on RBC that is global in its coverage.

This chapter gives an account of the nature and history of the OECD Guidelines on RBC and its grievance mechanism since their adoption in 1976, and it provides an assessment of the state of play of the system and scenarios for its future evolution.

 

§15.01    NATURE OF THE OECD GUIDELINES

The OECD Guidelines and their grievance mechanism are unique in the field of corporate responsibility. First of all, since their creation more than forty years ago, the legal nature of the OECD Guidelines has been clearly defined; as they are recommendations by governments to business and are not legally binding as such, they fall in the category of ‘international soft law’. However, they are not optional; instead they have long been considered as ‘morally binding’, as governments firmly expect business to comply with them.

However, the obligation on countries that have adhered to the OECD Guidelines3 to set up a functioning NCP forms part of an OECD Council Decision and is considered part of ‘international hard law’. A Council Decision is legally binding for adhering governments to implement and has a similar legal status as an international convention or treaty. Therefore, the OECD Guidelines represent soft law for business and hard law for governments. Not all governments perceive their obligations this way, as before 2011 many NCPs were asleep or non-existent. Nowadays, the profile of the obligation to set up functioning NCPs has gained prominence and governments are taking active measures towards implementation. The G7 Leaders Declaration of June 2015 committed the G7 governments to strengthen the NCPs, and in order to do this, the G7 governments encouraged the OECD to promote peer reviews and peer learning on the functioning and performance of NCPs and committed to ‘lead by example’.4

Second, the NCPs are unique as they cover global value chains and have extraterritorial application, in the sense that companies that are from non-adherent countries can be involved in complaints. That is why, for example, a Chinese state-owned gold mining company, listed on the Toronto stock exchange, can be subject to a case considered by the Canadian NCP.5 For the same reason, a complaint can be filed in the Dutch NCP against a company in India relating to its export of jeans to a company in the Netherlands.6

As a result of the 2011 revision, the OECD Guidelines and its NCP mechanism were strengthened on many accounts. Two important revisions related to the scope of the system. First, the UN Guiding Principles on Business and Human Rights (UNGPs) developed by the Special Representative of the UN Secretary General, Professor John Ruggie, were embedded in the human rights chapter of the OECD Guidelines. The NCPs therefore now function as a grievance mechanism on business and human rights. Before 2011, a similar ‘marriage’ had taken place with the ILO, as the ILO Conventions have been embedded in the labour chapter of the OECD Guidelines, making the NCPs a grievance mechanism for employment and labour issues covered by these instruments.

Second, in the context of the rise of global value chains and the increased internationalisation of enterprise activities, OECD governments in 2011 opened up the OECD Guidelines to extend to global value chains: they now include an expectation that businesses behave responsibly not only in the context of their own operations but also across their business relationships. This was a revolution in the field of corporate responsibility. Before 2011, only cases with a foreign direct investment link could be handled by NCPs, whereas now the door has been opened to cases relating to the entire global value chain. As such the Danish NCP, for example, has considered supply chain responsibility in a case involving a retail company sourcing from Rana Plaza in Bangladesh.7 The distribution chain has likewise been addressed, notably in a case handled by the French NCP concerning the sale of tear gas to an authoritarian state8 and a case by the Dutch NCP concerning the sale by a pharmaceutical company of rocuronium bromide to prisons in the United States for use in lethal injections.9

The opening up of the OECD Guidelines to global value chains made it possible to give birth to several sectoral ‘daughters’. Following the 2011 revision, the OECD Working Party on RBC – which brings together all Adherents to the Guidelines – decided not only to promote problem-solving on responsible business conduct (through the NCP mechanism) but also to proactively work with business and provide them guidance on the implementation of the OECD Guidelines in specific sectors. Beyond the pioneering work on responsible mineral supply chains,10 sector-specific guidances have been developed since 2011 for the agriculture,11 extractives,12 textiles13 and financial sectors based on a common due diligence approach, driven by demand from stakeholders and supported by multi-stakeholder advisory groups. The implementation of these guidances has also led to successful outreach and engagement with business and governments from non-adherent countries, in not only China but also African countries such as Burundi, the Democratic Republic of Congo and Rwanda.

 

§15.02    STATE OF PLAY OF THE NCP SYSTEM

The complaints mechanism is globally active as it covers global value chains with a link to companies from the forty-eight adherent territories. Over 400 cases have been brought to the NCP mechanism since 2000 addressing impacts from business operations in over 100 countries and territories. Since the 2011 addition of the human rights chapter, 53% of all cases closed within the NCP mechanism concern human rights and business. Between 2011 and 2018, about 43% of all complaints brought, which were accepted for further examination by NCPs and closed, resulted in an agreement between the parties. As outcomes depend on the specifics of particular cases, the proportion of cases resulting in agreement has varied from year to year, while generally following an upward trend in recent years. In 2016, agreement was reached between the parties in 60% of all concluded cases where mediation occurred.14 In 2017, this number was 83%, and in 2018, it was 36%. While 2018 shows a decrease in the percentage of cases resulting in an agreement, other indicators show that NCP activity has continued to strengthen. For example, NCPs received fifty-two new cases in total in 2018, more than in any previous year. Additionally, NCPs have addressed recommendations to companies in more than 90% of cases accepted for further examination.15

Since 2011, concrete results have, for example, been achieved on: ending forced and child labour in supply chains, improved health and safety for agricultural workers, better human rights due diligence for mega sport events, reinstatement of workers, compensation for indigenous people, the conclusion of Global Framework Agreements and other forms of social dialogue.

Case Study 1: Beer, Conflict and Compensation

In 2015, a group of 168 former workers of Heineken’s subsidiary Bralima in the Democratic Republic of Congo submitted a complaint to the Dutch NCP about the company’s conduct during the civil war in that country (1999–2003).16 The complaint concerned allegations that Bralima had unjustly dismissed workers and cooperated with the rebel movement in RCD-Goma, with negative consequences for the firm’s workers and their families. The complaint was successfully resolved in 2017. Details of the agreement between Heineken and the former Congolese workers, facilitated by the Dutch NCP, are confidential, but the overall outcome is public.17 All parties describe it as satisfactory and civil society even hailed it as ‘historic’.18 In this regard, the following elements are worth highlighting: (i) although rare in NCP cases, monetary compensation was awarded; (ii) the case demonstrated that NCPs can deal with human and labour rights issues in conflict areas; and (iii) Heineken and the complainants engaged fully and responsibly in the process, and the mediation process benefitted from facilitation offered by the Dutch embassies in France and Uganda.

Case Study 2: Prevention of Oil Prospecting in a World Heritage Site

In 2013, a complaint was lodged by the World Wildlife Fund (WWF)19 at the UK NCP against SOCO, a British oil and gas exploration company, for its operations in the Virunga National Park in the DRC. These operations were deemed to be contrary to the DRC’s treaty obligations to protect the Virunga National Park as a UNESCO World Heritage Site. WWF also appealed to SOCO investors to engage with the company. The investors, including Aviva, heard WWF’s call and responded by engaging with SOCO to bring it in line with expectations under the OECD Guidelines. Some even called to remove SOCO’s CEO in reaction to the event. As a result of the NCP case and pressure exerted by investors, SOCO committed to cease exploration in the park unless UNESCO and the DRC government agree that such activities are not incompatible with its World Heritage status and also committed ‘not to conduct any operations in any other World Heritage site’.

Case Study 3: FIFA 2022 World Cup in Qatar

Another interesting case study is the so-called FIFA case handled by the Swiss NCP. In May 2015, the Swiss NCP received a submission from trade union Building and Wood Workers’ International (BWI) regarding alleged human rights violations of migrant workers by the Fédération Internationale de Football Association (FIFA) related to the construction of facilities for the FIFA 2022 World Cup in Qatar.20 More specifically, the submitter alleged that FIFA did not observe the OECD Guidelines by appointing Qatar as the host state for the FIFA 2022 World Cup in Qatar in 2010. As a result of six mediation meetings, the parties agreed to disclose the outcome of the mediations in the final statement issued by the NCP on 2 May 2017.21 According to the NCP, both parties demonstrated a firm willingness and constructive approach throughout the process to find a mutually satisfying solution. Highlights of the outcome relate to the identification and use of FIFA’s leverage in Qatar; the inclusion of a Human Rights Policy under the FIFA Statute; a process for monitoring of labour conditions; a mechanism for worker complaints and grievances, as well as the establishment of an oversight/advisory body. In addition, FIFA agreed to honour the OECD Guidelines, including through stakeholder engagement, developing a human rights due diligence policy, securing compliance of subcontractors and carrying out capacity building. A follow-up provision was included which provides for regular dialogue (twice a year) on the implementation of the outcome with the Swiss NCP.

In addition to its problem-solving function, undertaking promotional activities to further the effectiveness of the OECD Guidelines is a main requirement for NCPs as laid down in the OECD Council Decision.22 While a significant number of NCPs actively promote the Guidelines, either by organising events themselves or by participating in events organised by others, nine NCPs did not engage in any kind of promotion in 2016.23 In 2017, seven NCPs did not engage in any kind of promotion,24 and in 2018, six did not.25 This leads to insufficient awareness of the OECD Guidelines and the NCP mechanism as demonstrated, for example, by a survey carried out by the OECD Business Advisory Committee in 2015.26

There have been some improvements in terms of public websites on NCPs. In 2018, two governments did not have a website available (down from seven in 2015), although a significant number of NCP websites only have minimal information. A total of forty NCPs have now published procedures on their website explaining the process to submit a case; however, eight NCPs have not done so yet.

At the same time, there are also some innovations that deserve future attention. For example, certain NCPs can now launch their own cases (the Netherlands and Denmark), and some NCPs can work proactively with entire sectors, setting up hearings and discussions (France, e.g., garment sector).

Based on these developments, one could conclude that the glass is half full. There have been significant results, but there is still a long way to go before the forty-eight governments deliver fully on their commitments to ensure functioning and sufficiently resourced NCPs in accordance with the OECD Council Decision.

 

§15.03    ERA OF CONSEQUENCES AND COHERENCE

More and more consequences are attached to non-compliance with corporate responsibility standards. RBC is definitely no longer voluntary in the sense that it is not ‘optional’, even though it is not legally binding under the OECD Guidelines. The issue has for a long time been a peripheral topic for governments and businesses, but it is currently moving to the core: not only because there is now a strong business case for RBC27 but also because increasingly, consequences are attached to non-observance of international corporate responsibility standards such as the OECD Guidelines. Three types of consequences can be identified in this regard: legal instruments, government measures and investor consequences.

There is an increased uptake of corporate responsibility and due diligence standards in legal instruments. For example, legislation requiring large businesses to carry out due diligence in their supply chains was adopted in France,28 and in Switzerland similar legislation will be subject to a public referendum in 2020.29 Also, the German National Action Plan on Business and Human Rights (December 2016) foresees that if less than 50% of German companies larger than 500 employees have integrated human rights due diligence into their business processes by 2020, the government will examine further steps to ensure implementation, including legal measures.30 Other legislative initiatives have focussed on particular sectors, like the EU Regulation on conflict minerals,31 or on particular risks such as the UK Modern Slavery Act of 2015, the Australia Modern Slavery Act of 2018 and the Child Labour Due Diligence Law approved by the Dutch Senate in May 2019.32 These legislative measures are all based on or at least refer to the OECD Guidelines and their daughter guidances. Additionally, as of January 2019, twenty-two countries have adopted a National Action Plan (NAP) on Business and Human Rights, all of which are Adherents to the OECD Guidelines. An additional four adherent countries are in the process of adopting a NAP including a reference to the Guidelines and the NCP, or of updating their NAP to include such a reference.

Governments also have financial and non-financial tools at their disposal to incentivise companies to behave responsibly. They can provide public support to companies operating abroad – notably through export credits, investment guarantees and trade missions – to support best practices in RBC. The OECD’s Common Approaches for Officially Supported Export Credits and Environmental and Social Due Diligence also makes a link with the promotion of the Guidelines and the outcomes of NCP cases. A case in point is the approach taken by the government of Canada, which has explicitly withdrawn support to companies in foreign markets as a penalty for irresponsible corporate behaviour and refusal to participate in the NCP process.33 Germany recently announced a similar approach. Also, the Netherlands links the provision of financial and non-financial support to companies operating abroad with high RBC standards as companies have to declare that they know the OECD Guidelines and will act accordingly. It is only a matter of time until NCP cases will be linked to access to public procurement.

At the same time, investors have significant potential to use the ‘force of finance’ to promote better business behaviour among their investee companies. These days, a critical mass of investors promotes investment approaches which take into consideration environmental, social and governance (ESG) factors, otherwise known as responsible investment. Applying this leverage is an expectation under the OECD Guidelines as well as Principles for Responsible investment.34 Past NCP cases have demonstrated that investors can create real market incentives for responsible business and link soft law with hard consequences. This was the case, for example, in the SOCO case discussed above (see Case Study 2). In another case considered by the UK NCP in 2009, in which it found that Vedanta Resources had failed to adequately consult indigenous communities about the establishment of a mine in India, some investors made an effort to engage with Vedanta, while others disinvested (e.g., the Church of England) or significantly decreased their stakes in the company.35 To help institutional investors apply the OECD Guidelines, the OECD released a specific investor guidance in March 2017 setting out due diligence considerations.36

 

§15.04    SCENARIOS FOR THE FUTURE OF THE OECD GUIDELINES

Regardless of the feasibility of an international treaty or binding legislation on business and human rights as currently discussed in the UN, there will always be room for a low threshold extraterritorial problem-solving mechanism. Yet, for the NCP mechanism to be able to live up to its potential, governments need to do what they promised. There are several ‘generations’ of NCPs. Some are ‘unborn’ (Egypt and Tunisia). Others are still in the ‘baby’ phase: the NCP exists, but there is no promotion, no budget and no procedures for dealing with cases. There are also ‘teenagers’ struggling with growing pains, deficient resources and a lack of comprehension on how to meet the standards. Even some ‘adult’ NCPs need more resources, increased impartiality, further professional mediation, meaningful recommendations and follow-up measures.

The institutional arrangement of the NCP (its leadership) ‘should be such that it retains the confidence of social partners and other stakeholders, and fosters the public profile of the Guidelines’.37 Many governments have improved the set-up of their NCP, with an interdepartmental commission, oversight or multi-stakeholder advisory board, tripartite leadership or by making the NCP independent. However, a significant number of NCPs are still in a position where there is a huge (perceived) conflict of interest and priorities which affect the confidence of business, trade unions and NGOs.

The NCPs should become true authorities on RBC in their jurisdictions, also in their connections within the government. The next frontier is policy coherence, which does not make the OECD Guidelines legally binding, but offers incentives for business and attaches more and more consequences to irresponsible business behaviour. This reinforces the characterisation in 2014 of the OECD Guidelines as ‘soft law with hard consequences’.38 By its nature, RBC touches on a range of horizontal policy areas and governments have different tools at their disposal to promote RBC and lead by example on economic diplomacy instruments, public procurement, state-owned enterprises and trade policies. We are at the beginning of an era of embedding RBC expectations in other policies and NCPs can play a key role in this respect.

Apart from bridging this implementation gap, almost every decade the OECD Guidelines have been revised. It is expected that around 2020 there will be pressure to revise the Guidelines again. The contours of the topics to be included in a potential revision are already visible. On substance: first, the Guidelines need to be revised to take account of the Paris Climate Agreement. Second the developments in the OECD on tax avoidance (as a result of the Base Erosion and Profit Shifting project) will have to be reflected in the taxation chapter. A third candidate is to explicitly include the right to free, prior and informed consent (FPIC) for indigenous peoples and land rights. Fourth, the impacts of recent innovations in science & technology will have to be reflected, for example, by including that tech companies should avoid spreading harmful content (e.g., disinformation). In general, the disclosure chapter would need to be updated to take into account the many developments in this field, in particular, on climate disclosure and the legally binding EU non-financial disclosure directive.

The contours of the potential revisions to the procedural guidance for NCPs that would be useful and necessary are also already becoming clearer. The existence of mono-agency NCPs without any involvement of an advisory or oversight body or without any involvement of stakeholders is becoming extinct because of a lack of impartiality of such NCPs and (perceived) conflicts of interest. In fact, the institutional arrangements of NCPs should be based on a ‘whole of government’ approach.

NCPs that monitor the follow-up of NCP statements after 6–12 months are slowly becoming the new normal, and this merits being included in an update of the Guidelines. In addition, there has been criticism on the high threshold for the burden of evidence that some NCPs have demanded. Substantiated submissions should not mean that there should be full proof. That would be a burden that is even higher than in a court. NCPs, as a problem-solving mechanism, should ask for reasonable plausibility. As discussed during the revision in 2010 and 2011, angry emails and some press clippings with a paperclip would not pass this test, but full proof is also not necessary. In addition, the publication of initial assessments is nowadays common practice because of the default principle of transparency. Also, this could be reflected in a future revision. The possibility of examinations ex officio or an examination at the request of a minister that is possible in France, Denmark and the Netherlands is also something that could find its way into the Guidelines.

A strong link could be made on the areas where governments could lead by example: in responsible procurement and in their state-owned enterprises. In addition, more and more NCPs make a link between behaviour in NCP proceedings and access to economic and diplomatic support. Which minister would like to go on a trade mission with a company that completely ignores the NCP process or that violates their government recommendations as set out in the OECD Guidelines? This could be reflected as good practice in a future revision of the OECD Guidelines. In addition, governments should be expected to measure the awareness and commitment of business to the OECD Guidelines as otherwise they have no insights into the effectiveness of their promotional efforts.

The NCP system often faces multi-country, multi-company and thus multi-NCP complaints. They are increasingly difficult to coordinate. It may be an idea to set up a global panel that could handle these complaints if NCPs are not equipped to handle them in a well-coordinated way. This could have the form of a ‘global contact point’ for very complex, multi-country complaints. The procedure could also follow the sequence of first an offer of good offices and if that fails such a panel could give recommendations.

In the long run, if more countries like France introduce due diligence laws, or if countries follow the United Kingdom, California and Australia in adopting modern slavery laws, there may be a role for harmonisation of these efforts. One way to foster a global level playing field could be to start an OECD due diligence convention with a focus on egregious human rights and environmental issues, including modern slavery, child labour, etc. This is obviously no ‘low hanging fruit’ for the short term.

 

§15.05    CONCLUSION

In conclusion, first, corporate responsibility as described in the OECD Guidelines is not optional, as more and more consequences are attached to non-compliance. Second, the NCP glass is now half full, but the aim should be to fill it to the top. In other words, governments should implement their legally binding commitments in this respect. These responsible business authorities – the NCPs – need to continuously evolve and be strengthened to respond to the challenges of today’s globalised world marked by increasingly complex and interconnected value chains. In tandem, the contours of a potential revision of the OECD Guidelines are appearing on the horizon, which will certainly become necessary to ensure that this landmark instrument continues to stand the test of time.
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CHAPTER 16    The United Nations Sustainable Development Goals: A Bold Effort to Achieve Transformative Global Change in an Ever-Evolving World

Stacey Sublett Halliday & Dacia T. Meng

This chapter addresses the ambitions and achievements of the United Nations’ 2016 Sustainable Development Goals (SDGs), aiming to provide practitioners with helpful and thorough reference material, defining the seventeen SDGs and the historical roots that led to their creation. In exploring the definition and intent of the individual SDGs (including associated targets and indicators), the chapter identifies demonstrative case studies of private and public sector actors who have endeavoured to further the objectives of the SDGs and put the concepts into concrete practice.

The chapter goes further to explore the ways in which the UN and member nations track their progress on the Goals as they approach the full implementation target year of 2030. NGOs, non-profits and other global organizations endeavour to use the SDG indicators to track and forecast Member States’ progress towards the Goals, with many concluding that the 2030 target will be difficult – if not impossible – to meet. Given the challenge posed by the SDGs, the authors underscore the importance of private-sector leadership and efforts to commit to reaching the Goals. Beyond voluntary CSR efforts, market support and investor pressure for strong environmental, social and corporate governance (ESG) programmes – often measured by SDG-related initiatives – play a positive role in furthering progress. Ultimately, the authors look ahead to 2030 and conclude that regardless of whether member nations achieve the SDGs by the target date – in whole or in part – the Goals have provided all stakeholders with important, measurable metrics and a global framework for positive change.

We resolve to build a better future for all people, including the millions who have been denied the chance to lead decent, dignified and rewarding lives and to achieve their full human potential. We can be the first generation to succeed in ending poverty; just as we may be the last to have a chance of saving the planet. The world will be a better place in 2030 if we succeed in our objectives.1

 

Sustainability efforts inevitably carry with them a certain forward-looking ambition, endeavouring to meet the needs of the current generation ‘without compromising the ability of future generations to meet their own needs’.2 There are few efforts more ambitious than the United Nations’ (UN) Sustainable Development Goals (SDGs), a global plan for action to achieve systemic change and progress in seventeen areas, including poverty eradication, climate change, water sanitation, ocean and forest preservation, and human health and education. A series of specific targets and indicators accompany each goal, with the aim of making significant and measurable progress for the 193 member countries that supported their adoption.

The seventeen SDGs are the product of decades of work by the UN and its Member States to improve human lives and protect the environment, rooted in the underlying values of the UN Charter. Momentum for the SDGs began to crystalize in 1992, at the UN’s Earth Summit in Rio de Janeiro, Brazil, with the adoption of Agenda 21, an action plan for sustainable development supported by more than 178 countries.3 Shortly after, in 2000, UN Member States unanimously adopted the Millennium Declaration at the Millennium Summit, which led to the establishment of eight Millennium Development Goals (MDGs) to eradicate poverty.4 Nearly a decade later, in 2012, the United Nations Conference on Sustainable Development (Rio+20) adopted ‘The Future We Want’, initiating a process to develop a set of SDGs that both went beyond the MDGs and established the UN High-Level Political Forum (HLPF) on Sustainable Development.5 Finally, the landmark adoption of the 2030 Agenda for Sustainable Development in 2015 at the UN Sustainable Development Summit identified the seventeen core SDGs and their accompanying targets and indicators.6

Despite this promising start, implementation of the SDGs at the country level, with its daunting 2030 deadline, is far from complete. A 2019 joint report by Bertelsmann Stiftung and the Sustainable Development Solutions Network (SDSN) demonstrated that not one of the 193 UN Member States is on track to meet the SDGs based on available data.7 Critics of the SDGs have attributed these results to the lack of clear prioritization for overlapping objectives, some of which may conflict if simultaneously pursued given stretched resources, technical challenges, and limited funds. Though support surged in 2015, lagging high-level political commitment from member countries shows a discouraging delta between rhetoric and action. For many of the indicators, inconsistency in data collection by member nations makes it impossible to measure and monitor progress. Though many countries have undoubtedly made important progress, the SDGs are still seemingly out of reach, and involved stakeholders are well aware of this challenge as 2030 approaches.

Challenge aside, private-sector stakeholders and investors have embraced the SDGs as part of their sustainability and corporate social responsibility (CSR) objectives, playing a meaningful role in an effort that requires global partnership. Many multinational companies use the SDGs as focus areas for their CSR programmes, even when not referenced explicitly, embedding these sustainability principles throughout their corporate governance. The broad reach, resources, and dynamic nature of these global corporations and the influence of their investors can have a considerable impact in furthering the objectives of the SDGs and will play a large role in how much progress member countries can realistically achieve by 2030. In an encouraging way, the development and implementation of the SDGs appears to have normalized many sustainability principles such that companies are far more likely to incorporate such principles into their CSR efforts.

Considering the road ahead, it will be intriguing to see how the UN, Member States and private-sector stakeholders collaborate to move towards what now seem to be impossible goals. A seeming global resurgence of sustainability initiatives and environmental awareness may reinvigorate efforts to achieve the SDGs and apply market pressure accordingly. Alternatively, we may see action from the UN to reshape implementation to address the obstacles flagged by member nations. Regardless of whether full implementation is achieved by 2030, the SDGs have set forth a helpful paradigm for framing an exceptionally comprehensive approach to sustainability at the global level.

 

§16.01    SUSTAINABLE DEVELOPMENT GOALS DEFINED

The seventeen SDGs, shown in Figure 16.1, are as sweeping as they are ambitious, ranging from countering poverty to industry, innovation and infrastructure. Though not legally binding, the adoption of the SDGs reflected a collective interest in taking the ‘bold and transformative steps which are urgently needed to shift the world on to a sustainable and resilient path’.8


Figure 16.1 Sustainable Development Goals
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Source: United Nations, Sustainable Development Goals Communications Materials.

Each of the seventeen goals aligns with specified targets and associated indicators, which measure progress towards each goal and collectively aim to stimulate action in five areas of ‘critical importance for humanity and the planet’, including: people, planet, prosperity, peace, and partnership.9 There are 169 total targets and 232 associated indicators provided within this framework, with a collective deadline for full implementation by 2030.10 Targets specifically are ‘aspirational and global, with each Government setting its own national targets guided by the global level of ambition but taking into account national circumstances’.11 Indicators are specific metrics for measuring and evaluating progress towards those targets. The SDGs and targets came into effect on 1 January 2016 intended to guide the decisions of member countries for the fifteen years to follow.

[A]    Sustainable Development Goal 1

End poverty in all its forms everywhere.

 

This Goal is among the most ambitious – one of its seven targets is to ‘eradicate extreme poverty for all people everywhere, currently measured as people living on less than 1.25 a day’. In addition to widespread elimination of extreme poverty and reductions of the number of people living in poverty, this Goal highlights the importance of: access to economic resources (including ownership and control over land and other forms of property); resilience for climate-related events and other economic, social and environmental disasters; and development of ‘sound policy frameworks at the national, regional and international levels…to support accelerated investment in poverty eradication actions’.12

[B]    Sustainable Development Goal 2

End hunger, achieve food security and improved nutrition, and promote sustainable agriculture.

 

The importance of ending hunger and providing access to ‘safe, nutritious and sufficient food all year round’ is the focus of this Goal. It aims to end all forms of malnutrition by 2030 while meeting internationally agreed targets on stunting and wasting among children under 5 years of age by 2025. It also aims to ensure food security through doubling agricultural productivity and incomes of small-scale food producers, through access to land, resources, and opportunities. At a broader scale, the Goal endeavours to: ensure sustainable food production systems and resilient agricultural practices in the face of climate change; maintain genetic diversity of seeds; increase investment in rural infrastructure, agricultural research, and extension services; tailor trade restrictions and distortions on global agricultural markets; and ensure proper functioning of food commodity markets to limit extreme food price volatility.13


Case Study: CSR and SDG 2

German chemical company, BASF, is a recognized leader in its furtherance of nearly all seventeen SDGs, including its efforts to further SDG 2 to combat global hunger.14 Overall, BASF has developed and implemented a ‘Value-to-Society’ approach for evaluating its contributions to sustainability (as well as impacts on profits, wages, human capital, health and safety, etc.) from a macro-perspective. BASF monitors and reports on its progress, and an independent auditor reviews the implementation of its Value-to-Society approach.15 In addition, BASF also has a Food Fortification Initiative to help combat micronutrient deficiencies around the world and contribute to SDG 2 to end hunger. With its product solutions, technical and scientific capacities, and multi-stakeholder alliances, BASF has committed to providing support for fortification projects, as well as technical and analytical capacity building.16 Finally, BASF’s corporate programme, ‘Starting Ventures’, supports projects that create entrepreneurship opportunities to address low-income populations around the world, including those addressing the agricultural sector. One current project trains smallholder palm oil farmers, empowering them to receive a sustainability certification and increase their productivity (thereby contributing to SDGs 1, 2, and 3). Another project trains mills for fortified flour to incorporate into the fortified flour a BASF product that protects against absorption of toxins that may otherwise be in the flour (thereby contributing to SDGs 2, 3, and 12).17



[C]    Sustainable Development Goal 3

Ensure healthy lives and promote well-being for all at all ages.

 

Goal 3 aims to eradicate, reduce, and prevent a wide host of global health and mortality issues, including reducing maternal mortality to less than 70 per 100,000 live births, ending preventable deaths of newborns and children under 5 years of age, and ending epidemics of AIDS, tuberculosis, malaria and neglected tropical diseases. In addition, the Goal aims to strengthen institutional resources by, among other efforts: improving the treatment of substance abuse; ensuring universal access to sexual and reproductive healthcare services; achieving universal health coverage; supporting research and development of vaccines and medicines; and increasing health financing, recruiting, training, and retention of the health workforce.18


Case Study: CSR and SDG 3

Swiss global healthcare company, Roche, makes a dedicated effort to support the SDGs in line with their business strategy, with activities supporting SDGs 3, 4, 5, 6, 7, 8, 9, 12, 13, 16, and 17.19 In line with Roche’s efforts related to SDG 3, Roche has taken measures to improve access to sustainable cancer care by working with cities to support effective and sustainable cancer care delivery models, which will soon move on to the development of a 2020 pilot with twenty cities to scale globally. In addition, Roche has developed pricing solutions like Personalized Reimbursement Models (enabling pricing according to the value that the medicine brings in different indications) and International Differential Pricing (setting the price of a medicine according to a country’s economic situation). In doing so, Roche has collaborated with private insurance companies in countries where public coverage may not be sufficient. Finally, Roche developed the world’s largest infant HIV testing programme featuring dried blood sampling diagnostic techniques, which aims to overcome challenges in countries with the greatest burdens and the fewest resources. Through this program, Roche tested more than 7 million infants for HIV.



[D]    Sustainable Development Goal 4

Ensure inclusive and equitable quality education and promote lifelong learning opportunities for all.

 

The importance of education resounds throughout the seventeen Goals and does so most directly in Goal 4. The tasks underlying Goal 4 focus on ensuring equal access – with an emphasis on gender equality – to free, equitable, and quality education leading to ‘relevant and effective learning outcomes’. Beyond ensuring equal access to education and successfully developing relevant skills for professional use, the Goal aims to address system-wide changes to curriculum to promote skills to promote sustainable development, upgrade education facilities for safety and access, increase scholarships available in developing countries, and improve the supply of qualified teachers.20

[E]    Sustainable Development Goal 5

Achieve gender equality and empower all women and girls.

 

A ubiquitous theme throughout the seventeen Goals is the importance of gender equality. Goal 5 reinforces this objective through tasks aimed at ending all forms of discrimination against women and girls worldwide, eliminating all forms of violence against women and girls, and eliminating harmful practices (such as forced marriage and female genital mutilation). Similar to the structure of other Goals, the related targets also aim for infrastructure improvements, such as: providing public services for unpaid care and domestic workers; ensuring full, effective, and equal participation in leadership by women in political, economic, and public life; ensuring universal access to sexual and reproductive health and reproductive rights; undertaking reforms to give women equal rights to economic resources (including ownership and control over land and other property); enhancing use of enabling technology to empower women; and developing sound policies and legislation for the promotion of gender equality and empowerment of women and girls.21

[F]    Sustainable Development Goal 6

Ensure availability and sustainable management of water and sanitation for all.

 

As one of the key environmental objectives, Goal 6 aims to achieve universal and safe access to safe and affordable drinking water for all. Related tasks include improving access to adequate and equitable sanitation and hygiene, ending open defecation, and improving water quality through reducing pollution and dumping. Water quantity and management is also a key focus of this Goal, with targets to increase water use efficiency, implement integrated water resources management, protect water-related ecosystems, expand international cooperation and capacity building for water-related programmes, and support the participation of local communities in improving water and sanitation management.22

[G]    Sustainable Development Goal 7

Ensure access to affordable, reliable, sustainable and modern energy for all.

 

Similar to Goal 6, but with a focus on energy, Goal 7 aims to ensure universal access to affordable, reliable, and modern energy services. It does so through several central tasks, including increasing renewable energy, improving energy efficiency, enhancing international cooperation to facilitate access to clean energy, research and technology, and expanding infrastructure for supplying modern and sustainable energy sources to developing countries. By 2030, SDG 7 aims to substantially increase the share of renewable energy in the global energy mix, double the global rate of improvement in energy efficiency, and improve international financial flows to developing countries in support of clean energy research and renewable energy production, and increase investments in energy efficiency as a percentage of gross domestic product.23

[H]    Sustainable Development Goal 8

Promote sustained, inclusive and sustainable economic growth, full and productive employment and decent work for all.

 

The SDGs generally embrace the understanding that economic growth and access are key to meeting targets by 2030. Goal 8 directly addresses this effort and focuses several specific targets, including sustaining per capita economic growth (in accordance with national circumstances), achieving higher levels of economic productivity through diversification, and promoting development-oriented policies to promote job creation and growth of micro-to-small enterprises. In addition, at a larger scale, the Goal aims to improve global resource efficiency in consumption and production in an effort to decouple economic growth from environmental degradation, as well as increase aid for trade support in developing countries and strengthen capacity for domestic financial institutions to expand access to services for all. Finally, the Goal focuses a great deal on improving employment opportunities and labour rights, including achieving full and productive employment for all; reducing the proportion of youth not in employment, education or training; eradicating forced labour, modern slavery and human trafficking; and protecting labour rights to promote safe and secure working environments.24


Case Study: CSR and SDG 8

SDG 8 has contributed to actions by the private and public sectors to end modern slavery. In response to the Modern Slavery Act in the UK, the California Transparency in Supply Chains Act, and SDG 8, countless companies have been disclosing information and reporting on metrics related to evaluating and verifying product supply chains to assess risks of human trafficking and slavery and compliance with company and national policies.25 Apparel and footwear companies, like Adidas26 and Lululemon,27 have taken strong action on these issues (including auditing second-tier suppliers and requiring direct employment of workers in their supply chains to avoid the risk of exploitation by employment agencies) and been recognized for their successes.



[I]    Sustainable Development Goal 9

Build resilient infrastructure, promote inclusive and sustainable industrialization, and foster innovation.

 

Many of the SDGs overlap in their application and reinforce infrastructure capacity to meet overarching objectives, and Goal 9 is no exception. This SDG aims to develop ‘quality, reliable, sustainable and resilient infrastructure…to support economic development and well-being, with a focus on affordable and equitable access for all’. In addition, it encourages promoting inclusive and sustainable industrialization, increasing small-scale industrial enterprises, upgrading and retrofitting industries for sustainability, enhancing scientific research and technological capacity for industrial sectors worldwide, and facilitating sustainable and resilient infrastructure development in developing countries through financial, technological, and technical support. Further, Goal 9 aims to support the development of and access to domestic technology, research, and innovation – particularly in developing countries – with the objective of providing universal and affordable access to the Internet in the least developed nations by 2020.28


Case Study: CSR and SDG 9

American engineering and construction company, Bechtel, highlights its efforts that further specific SDGs, with many of its projects furthering the goals of SDG 9. In building London’s Crossrail project, a high-frequency, high-capacity railway for London and one of the largest engineering projects in Europe, Bechtel underscored the importance of building inclusivity from the beginning, providing a useful transportation resource to the community, and minimizing the project’s footprint. An intensive community engagement plan began at the outset of the project, ensuring that the needs of the impacted community – covering 26 miles of track under the city streets – were addressed and that community plans and programmes remained flexible to address changing circumstances. Finally, the project piloted various efforts to ensure energy reductions at their sites, including use of hybrid excavators, powering a noise monitor with hydrogen fuel cells, and relying on light-emitting diode (LED) lighting.29



[J]    Sustainable Development Goal 10

Reduce income inequality within and among countries.

 

Similar to the economic objectives of Goal 8, Goal 10 focuses upon closing the gap between the wealthiest and poorest – both within nations and among them. It does so by supporting sustained income growth of the bottom 40% of the nation’s population; empowering social, economic, and political inclusion of all; ensuring equal opportunity and reducing inequalities of outcome (through reform of discriminatory laws, policies, and practices); and adopting policies (especially fiscal, wage, and social protection policies) to achieve greater equality. On an international scale, this SDG encourages enhanced representation for developing countries in decision-making for global economic and financial institutions, as well as official development assistance and financial flows to states where the need is greatest.30

[K]    Sustainable Development Goal 11

Make cities and human settlements inclusive, safe, resilient, and sustainable.

 

At a local level, Goal 11 aims to improve global cities and human settlements with a focus on affordable housing, services, safety, affordable transportation, integrated urban planning, disaster resilience, and reduced environmental impact of cities (focusing on air quality and waste management). In addition, targets include providing universal access to green and public spaces, and support of the least developed countries to build sustainable and resilient buildings using local materials.31

[L]    Sustainable Development Goal 12

Ensure sustainable consumption and production patterns.

 

Several of the SDGs suggest a seismic change in global attitudes, including Goal 12, which supports sustainable consumption and production patterns. Almost as ambitious as the SDGs collectively, Goal 12 calls for implementation of the 10-Year Framework of Programmes on Sustainable Consumption and Production Patterns, a product of the Rio+20 Conference calling for enhanced international cooperation and a shift towards sustainable consumption and production patterns in developed and developing countries. By 2020, Goal 12 calls for achieving environmentally sound management of chemicals and all wastes throughout their life cycles. In addition, this SDG aims to achieve sustainable management and efficient use of natural resources; halve per capita global food waste at retail and consumer levels; reduce food losses along production and supply chains; substantially reduce waste generation through prevention, reduction, recycling, and reuse; and ensure that people everywhere have the information needed to make sustainable choices – all by 2030.32


Case Study: CSR and SDG 12

American computer technology company, Dell, endeavours to support all seventeen SDGs, with particularly robust efforts to address SDG 12.33 In support of SDGs 12 and 14, Dell has made strides to develop closed-loop plastics and incorporate ocean-bound plastics into its products. In 2017, Dell launched ocean-bound plastic packaging for one of its laptops, with plastics collected from beaches, waterways, and coastal areas recycled into packaging trays. At the 2017 UN Ocean Conference, Dell committed to increase its annual use of ocean-bound plastics by ten-fold by 2025 (over a 2017 baseline), and Dell has open sourced its supply chain to encourage and facilitate wide usage of ocean-bound plastics.34 As part of this effort, Dell has worked with another organization to launch NextWave, bringing companies together to develop an open-source supply chain for the usage of ocean-bound plastics.35 Moreover, Dell has developed closed-loop processes for gold and plastics, where the company ‘mines’ its stream of products sent for recycling for materials used in new products. Gold is removed from motherboards and recycled into new motherboards, avoiding many of the social impacts of gold mining. Some of the gold has also been used in a partnership to create jewellery from the gold and educate the public on the value gained in recycling electronics responsibly.36 Similarly, plastics are taken from used computers, recycled, and used in new plastic parts for new Dell products. The recycling stream from which these materials are ‘mined’ is fed by the Dell Reconnect Partnership with Goodwill and the company’s asset resale and recycling services.37



[M]    Sustainable Development Goal 13

Take urgent action to combat climate change and its impacts by regulating emissions and promoting developments in renewable energy.

 

A recurring and unavoidable theme woven throughout the SDGs is combatting climate change – from enhanced mitigation to improved resilience planning. Goal 13 addresses this objective directly and broadly, calling for stronger resilience and adaptive capacity to climate-related hazards, integration of climate change measures into national policies and planning, improved education on climate mitigation and adaptation, and improving capacity and funding of climate change-related planning and management for developing countries. This Goal incorporates by reference the UN Framework Convention on Climate Change (UNFCCC), particularly as it concerns mobilizing 100 billion annually by 2020 from all sources to address the needs of developing countries for mitigation actions.38


Case Study: CSR and SDG 13

American information technology company, IBM, has identified seven SDGs of key relevance for their work, including SDG 13 related to climate action. IBM’s Green Horizons initiative is an example of such an effort, working to promote the global shift from fossil fuels to renewable energy. IBM has developed a renewable energy forecasting system to support utilities in predicting how much available renewable energy they will have at their disposal ahead of time. This effort includes combining information on solar farm and wind turbine locations alongside weather forecasting to predict the performance of those renewable sources with 90% accuracy days in advance. This technology is already in use at various global sites, including China’s largest renewable energy initiative, the Zhangbei Demonstration Project, which now integrates 10% more renewable energy into the national grid.39



[N]    Sustainable Development Goal 14

Conserve and sustainably use the oceans, seas and marine resources for sustainable development.

 

With a focus on sustainable use and management of our oceans, seas, and marine sources, Goal 14 emphasizes preventing marine pollution of all kinds by 2025; minimizing ocean acidification; increasing scientific knowledge and research capacity for marine technology; and implementing the United Nations Convention on the Law of the Sea (including its legal framework for sustainable use of the oceans and related resources). In addition, by 2020, Goal 14 calls for sustainably managing and protecting marine and coastal ecosystems, effectively regulating harvesting and ending overfishing, conserving at least 10% of coastal and marine areas, and prohibiting certain forms of fisheries subsidies that contribute to overcapacity and overfishing.40

[O]    Sustainable Development Goal 15

Protect, restore and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat desertification, and halt and reverse land degradation and halt biodiversity loss.

 

Complementary to Goal 14, Goal 15 focuses on the protection of land-based ecosystems. It aims to, by 2020, ensure conservation, restoration, and sustainable use of terrestrial and inland freshwater ecosystems; implementation of sustainable management for all forests; introduction of measures to prevent and reduce the impact of invasive alien species on land and water ecosystems; prevention of the extinction of threatened species; and integration of ecosystem and biodiversity values into national and local planning. By 2030, Goal 15 aims to combat desertification through restoring degraded land and soil and ensure the conservation of mountain ecosystems.41

[P]    Sustainable Development Goal 16

Promote peaceful and inclusive societies for sustainable development, provide access to justice for all and build effective accountable and inclusive institutions at all levels.

 

As with several SDGs that have broad applicability across the other categories, Goal 16 focuses upon overall peace, inclusivity, access to justice, and effective institutions. From reducing violence to promoting the rule of law, Goal 16 underscores the way in which violence and ineffectual institutions can poison other efforts. By 2030, Goal 16 aims to significantly reduce illicit financial and arms flows, strengthen recovery and return of stolen assets, and combat all kinds of organized crime, as well as provide a legal identity for all (including birth registration). Overall, it endeavours to promote the rule of law at national and international levels, establish effective and transparent institutions at all levels, ensure public access to information and protection of fundamental freedoms, and strengthen relevant national institutions for building capacity to prevent violence and combat crime.42

[Q]    Sustainable Development Goal 17

Strengthen the means of implementation and revitalize the Global Partnership for Sustainable Development.

 

The final SDG focuses primarily upon international collaboration and mobilization of domestic resources. It does so through asking developed countries to implement their development assistance commitments via the Global Partnership for Sustainable Development, including contributing 0.7% of gross national income for development assistance to developing countries, and 0.15% to 0.20% of development assistance to least developed countries. In addition to financing, Goal 17 encourages the development, transfer, and dissemination of technology to improve coordination, encourage environmentally sound technologies, and use technology to improve the capacity of least developed countries. The last of these efforts was set for completion in 2017 and has not yet been achieved. Finally, Goal 17 encourages greater capacity building, more universal and open multilateral trading systems under the World Trade Organization, and resolution of global systemic issues (including policy and institutional coherence, multi-stakeholder partnerships, and data monitoring and accountability).43


Case Study: Intersection of CSR and SDG 17

UN Environment and Google partnered together to leverage Google’s earth imaging platform and cloud computing capacity to enable governments and others to track progress on environment-related targets. The collaboration was launched in 2018 with a focus on freshwater ecosystems, but the long-term goal of the partnership is to provide a platform for open-source data and analysis of all the SDGs. The partnership will also involve advocacy and capacity building, as well as partnerships with other research organizations.44 Google Cloud has also contributed to the SDGs by hosting ‘Visualize 2030’, a data storytelling contest to demonstrate how SDGs influence each other and what actions could help achieve the SDGs by 2020.45



§16.02    TRACKING GLOBAL PROGRESS AT THE COUNTRY LEVEL

Since implementation of the SDGs began in 2016, the effort to track progress towards those goals has been an ongoing challenge. Tracking political support is one available UN-driven mechanism for monitoring global progress. The UN HLPF, as the UN entity tasked with follow-up and oversight of the 2030 Agenda, grants countries the opportunity to provide Voluntary National Reviews (VNRs).46 A VNR consists of a presentation on national initiatives for implementing the SDGs at the annual UN HLPF. The decision to present a VNR originates by a formal letter from a country’s UN permanent representative, under the leadership of cabinet members and heads-of-state, to the Economic and Social Council (ECOSOC).47 As such, the voluntary decision to make these presentations represents a degree of dedication to achieving the SDGs, even though the VNRs may vary in scope, detail, length, and focus – including whether a given country decides to cover some or all of the SDGs in its analysis and how it decides to evaluate progress. In 2019 and 2020, seventy-three countries are scheduled to present VNRs. Notably, for G20, OECD, and countries with populations greater than 100 million, all will or have submitted a VNR by 2020, except the United States (see Figure 16.2).48


Figure 16.2 VNRs Submitted and Planned in G20, OECD, and Large Countries (100 Million Inhabitants)

[image: Image]


Source: Sachs et al., supra n. 7, at 5.

Non-governmental organizations (NGOs) and non-profits have endeavoured to monitor SDG developments and progress as a complement to work performed by individual governments. The SDSN and Bertelsmann Stiftung annual report (including SDG Index and Dashboards), published since 2016, documents country-specific achievement on the SDGs over time using official data (including World Bank, World Health Organization and International Labour Organization) and calculates trajectories to 2030.49 In the Sustainable Development Report 2019, the assessment of the 193 Member States against seventy-five individual SDG indicators showed the weakest performance on SDG 13 (Climate Action), SDG 14 (Life Below Water), and SDG 15 (Life on Land), with no country on track to meet all seventeen goals.50 The SDG Index tracks country performance and assigns each country a score (rated from 0 to 100) through weighting of progress towards the seventeen goals, as well as country-specific profiles and SDG Dashboards (see Dashboard Example in Figure 16.3).51

Figure 16.3 SDG Dashboard for OECD Countries
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Source: Sachs et al., supra n. 7, at 24.

Another such effort includes the SDG Tracker, launched in June 2018, using data from the UN and resources from other international organizations to assess the status of SDG indicators.52 To the extent that data is available, the SDG Tracker provides customizable indicator-by-indicator charts, maps, and data sets as it relates to individual countries over time. Similarly, the UN Global Sustainability Index Institute (UNGSII), an international non-profit supporting the UN, works with experts, the UN, and UN agencies to develop criteria and metrics for measuring corporate, financial, and national performance towards achieving the SDGs.53 It does so through a series of rankings and indices, including its SDG Commitment Report, which tracks company efforts to contribute to the SDGs through a combined review of annual reports, international print media, financial analyst statements, and other resources.54

These NGO and non-profit resources demonstrate a growing international interest in finding a way to monitor the progress of Member States as 2030 approaches. Further, these efforts underscore the need and importance of expanding resources to collect timely data and consistent monitoring, allowing for meaningful measurement of progress to achieve the transformative change embodied in the SDGs.

 

§16.03    THE ROLE OF THE PRIVATE SECTOR AND ESG INVESTMENT

The SDGs envision involvement of the private sector as part of a global partnership between a diverse and engaged set of stakeholders – alongside civil society, the UN system, and other actors to mobilize all available resources.55 The United Nations Global Compact, which has effectively focused on this opportunity since 2005, brings together more than 9,500 companies over 160 countries to ‘align strategies and operation with universal principles on human rights, labour, environment and anti-corruption, and take actions that advance societal goals’.56 As a voluntary initiative based on CEO commitments to implement sustainability principles, including the SDGs, the Global Compact acts as a resource to assist with assessing, defining, implementing, measuring, and communicating sustainability strategies.

Many companies are taking such proactive steps in recognition of growing legislative momentum in support of the SDGs. For example, recent global concerns regarding marine litter have spurred national legislative prohibitions on use and import of single-use plastic, as well as inspired recent corporate action. Launched in January 2019, the Alliance to End Plastic Waste (AEPW) is one of many such initiatives coming out of the private sector. Composed of nearly thirty global companies (including BASF, Chevron Phillips Chemical Company, Dow, ExxonMobil, and others as founding members), AEPW members have committed more than 1.0 billion with the goal of investing 1.5 billion over the next five years to ‘develop, deploy and bring to scale solutions that will minimize and manage plastic waste and propose post-use solutions’.57 AEPW specifically cites its commitment to contributing to several SDGs (specifically SDG 4, SDG 6, SDG 9, SDG 14, and SDG 17) and endeavours to: develop infrastructure to manage waste and increase recycling; advance new technologies that make recycling and recovering plastics easier; educate governments, businesses, and communities to mobilize action; and clean up areas where plastic waste is concentrated in the environment (particularly rivers and other conduits of land-based waste to the ocean).58

In addition, market support and investor pressure play a large role. Investors have more recently targeted companies with strong environmental, social, and corporate governance (ESG) programmes – including sustainability and CSR efforts. ESG or ‘responsible’ investing is rapidly on the rise, as investors aim to target companies with socially responsible practices while also minimizing risk and delivering competitive returns. Investor considerations of this variety include how well a corporation may respond to climate change, maximize water management, oversee their supply chains, and fairly treat their employees. The Global Compact played a key role in emphasizing the importance of this kind of investment, through working with the International Finance Corporation and the Swiss Government to find ways to integrate ESG into capital markets.59 These efforts resulted in the UN-supported initiative, Principles for Responsible Investment (PRI) in 2006, which now has more than 1,600 members and aims to incorporate ESG into financial analysis and decision-making.60 A given company’s efforts to support the achievement of the SDGs is a key indicator used to support this kind of investment and has spurred many companies to share their efforts as a result of such investment pressure.61

Overall and as evidenced by the examples shared throughout this chapter, multinational companies have made an impressive mark in embracing the SDGs as part of their CSR programmes, recognizing both the important role that the private sector can play in affecting change and the mounting market and investor pressures to address the issues at the heart of the SDGs. In some cases, private-sector performance has eclipsed that of Member State action, and though not a replacement for multilateral action, that activity has certainly softened the blow of shifting political priorities.

 

§16.04    CONCLUSION: LOOKING AHEAD

Despite the daunting road ahead to meet SDG targets by 2030, it is indisputable that the SDGs have provided a guiding framework for envisioning transformative global progress, embraced to varying degrees by a diverse set of stakeholders. The extent to which member nations realize those goals may vary significantly from country to country – impacted by the ebbs and flows of political will, leadership, market pressures, and compliance demands – but they have already helped to drive change consistent with the spirit intended at their adoption in 2015.

Then again, the SDGs have only been in effect for a matter of years, eclipsed by the seismic change they embody. As 2030 approaches, the role of the UN HLPF will be one to watch to see if the bemoaned challenges of SDG implementation, from conflicting goals to overstretched resources, force a change in timeline or expectations. Moreover, converging global efforts to address marine litter, address plastic use, and move towards a circular economy across all industries will inevitably influence – and in some circumstances, force – change faster than many impacted stakeholders might like. Newly realized implementation challenges, resulting from practical realities and capacity limitations, will continue to appear. Given all of these vital factors, shifting tides, and the balance of years ahead, the SDGs will be important focal points for assessing and driving the actions to come.
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CHAPTER 17    Environmental Frameworks and Corporate Social Responsibility
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This chapter discusses the intersection between environmental frameworks and corporate social responsibility (CSR). It provides institutional and ecological background material on how the need to incorporate environmental concerns into CSR arose. It then touches on particular media-specific examples, discusses market based mechanisms and actions that certain international organizations, the European Union, and national governments have taken, and provides observations about recent trends.

§17.01    INTRODUCTION

This chapter discusses the intersection between environmental frameworks and corporate social responsibility (CSR). It refers to attempts by corporations, nonprofit organizations, governments, and international institutions to integrate environmental and sustainability considerations into companies’ decision-making processes as “Environmental CSR”. After providing some institutional and ecological background material on how the need to incorporate environmental concerns into CSR arose, this chapter touches on particular media-specific examples of Environmental CSR, such as guidelines, tools, and mechanisms designed to help companies reduce water pollution. It will then describe how environmental values are embedding themselves into market-based mechanisms, such as reporting and investment-related initiatives. Third, it will discuss actions that certain international organizations, the European Union (EU), and national governments have taken in this field. Finally, it will provide several observations about recent trends in the Environmental CSR space. At page 415, the table is provided summarizing the various voluntary and non-voluntary initiatives discussed in this chapter.

§17.02    WHY IS THERE A NEED TO INTEGRATE ENVIRONMENTAL CONSIDERATIONS INTO CSR?

[A]    Scientific Support for Environmental CSR

It is well recognized that the current level and trajectory of the global economy is not ecologically sustainable.1 Particularly noteworthy drivers of environmental change are energy production, transport, urbanization and globalization.2 Beyond greenhouse gas (GHG) emissions and their destabilizing effect on the climate, pollution and degradation of the Earth’s atmosphere, soils, rivers, lakes, streams, and oceans are overwhelming the planet’s capacity to regulate itself and maintain balance.3 Recognizing these trends, in 2005, the Millennium Ecosystem Assessment culminated in the Ecosystems and Human Well-Being report, which concluded that from 1955 to 2005, humans had changed ecosystems “more rapidly and extensively than in any comparable period of time in human history . . . .”4 These trends have not abated. In 2012, the UN published Global Environmental Outlook 5: Environment for the Future We Want, which stated “the 7 billion humans alive today are collectively exploiting the Earth’s resources at accelerating rates and intensities that surpass the capacity of its systems to absorb wastes and neutralize the adverse effects on the environment” and “the depletion or degradation of several key resources has already constrained conventional development in some parts of the world.”5

For example, despite a decade of intensifying efforts to slow tropical deforestation, 2017 was the second-highest on record for tree cover loss, down just slightly from 2016.6 Tropical areas lost an area of forest the size of Vietnam from 2015 to 2017.7 And approximately 75% of the world’s coral reefs, which provide nurseries for many commercially harvested fisheries—are threatened by a combination of global and local pressures.8 More broadly, the decline of individual ecosystems like coral reefs has resulted and will continue to result in the loss of nominally “free” ecosystem services to agriculture (e.g., bees required to pollinate crops), fishing, lumber, and manufacturing, and other sectors.9

 

[B]    History of Sustainable Development

It is important to understand the history of sustainable development since it has paved the way for environmental CSR. More than thirty-five years ago, in 1983, world leaders established the Brundtland Commission to focus on the three overlapping areas of sustaining life on Earth: economy, environment and society. The Commission’s 1987 report, “Our Common Future”, stated that critical global environmental problems were primarily the result of the poverty of less developed countries and the unsustainable consumption and production patterns prevailing in the more developed nations. It called for sustainable development, a strategy uniting development and the environment. It defined that term as “development that meets the needs of the present without compromising the ability of future generations to meet their own needs.”10

Nations have sought to refine and articulate the concept of sustainable development in the ensuing years. In 1992, the United Nations Conference on Environment and Development in Rio de Janeiro approved Agenda 21, a blueprint for implementing sustainable development.11 Eight years later, nations gathered at the Millennium Summit to discuss the role of the United Nations at the turn of the 21st century. They produced eight Millennium Development Goals (MDGs), which sought to integrate sustainable development into concrete policies, reverse environmental degradation, and establish targets and metrics. MDG 7, for instance, established the goal of significantly reducing the rate of biodiversity loss by 2010 and cutting the proportion of the population without access to safe drinking water and basic sanitation in half by 2015.12

Twelve years later, at the 2012 UN Conference on Sustainable Development (known as “Rio + 20”), world leaders met again and synthesized two important trends in General Assembly Resolution entitled “The Future We Want”: (1) emphasis on the central role of effective environmental governance; and (2) an “all hands on deck” approach recognizing the importance of actions by all sectors of society, including the private sector, youth, and others, as well as state, municipal and other levels of government.13

In September 2015, world leaders took the next step by adopting a 2030 Agenda for Sustainable Development. This agenda comprises seventeen Sustainable Development Goals (SDGs). The SDGs build on the MDGs and provide a framework for the post-2015 development agenda. Six of the SDGs relate directly to the environment, with a host of targets to be met by 2030.14 The SDGs have become an organizing principle for certain aspects of CSR reporting and investment.15 Governments have the primary responsibility for follow-up and review of the progress made in implementing the SDGs.16

Another answer has been the negotiation by states of numerous international environmental treaties, especially since the 1972 Earth Summit. Through this skein of agreements and the development through Agenda 21, the MDGs, and the SDGs, states have made some progress operationalizing sustainable development and addressing issues of a global and regional scope.17 Two notable examples are (1) efforts since the late 1980s to reduce emissions of ozone-depleting substances through the Montreal Protocol, and (2) the recent Kigali amendment to the Montreal Protocol, which aims to phase out hydroflourocarbons, a family of potent GHG.18

Other responses have been to consolidate the environmental rule of law by improving environmental governance19 and treat environmental protection as a human right, leading to the creation of a constitutional right to a clean environment. The latter approach has taken hold in the Commonwealth of Pennsylvania and a host of countries.20 An example of the former is the World Resources Institute’s Government Center of Excellence, which works with civil society, governments, development agencies, businesses, and other institutions to improve environmental decision-making.21 It does so by improving transparency, participation, and accountability.

 

[C]    Corporate Social Responsibility

In addition to the approaches mentioned above, there is a fifth approach that is being driven by the private sector: Environmental CSR, which is the focus of this chapter.22 The intersection of environmental frameworks and CSR can be seen as an attempt to operationalize sustainable development in the private sector.23 Whereas national governments are the subjects of and are responsible for implementing international environmental agreements, and they and sub-national governments implement the environmental rule of law, and environmental provisions in state or national constitutions, the onus is on businesses to implement Environmental CSR.

The European Commission defines CSR, generally, as “[a] concept whereby companies decide voluntarily to contribute to a better society and a cleaner environment.”24 CSR recognizes that corporations are responsible not only to their shareholders but rather owe—or should owe—particular duties to persons or communities directly or indirectly affected by their operations.25 Such persons or communities are the corporation’s “stakeholders.”26

There are typically four chief audiences for a business, some of which are also stakeholders: (1) government agencies, activists, and NGOs, who serve as corporate watchdogs; (2) employees who want to take pride in their place of work; (3) investors, who determine the company’s value; and (4) customers, who provide its revenue through purchases and define its brand identity.27 The drivers behind Environmental CSR are:

        – globalization, which has allowed multinational enterprises increased access to new markets, such as Thailand and China;28

        – the development of the Internet, which allowed for the rapid expansion of telecommunication, scrutiny of corporate practices, and mounting consumer awareness;29

        – the perception that command and control regulation is unable to cope with the complex, heterogeneous, and rapidly changing and globalizing world.30

CSR focuses on the role of business in matters that are, at bottom, within the public domain. Environmental CSR grew out of the CSR concept and adds the environmental dimension. It is related to other concepts, such as corporate citizenship, corporate sustainability, and Environment and Social Governance (“ESG”).31 The concept of Environmental CSR and related concepts continue to evolve. For example, some businesses are moving beyond CSR in favor of “social purpose”.32 In a similar vein, the Business Roundtable issued its “Statement on the Purpose of a Corporation” in August 2019, noting that the purpose of a corporation is not just to serve shareholders but to create value for all stakeholders and committing to protect the environment in the communities in which corporations work.33

CSR and Environmental CSR have become more global because of international trade and differ internationally. Separate regional priorities for companies may have cultural or economic origins. Accordingly, this chapter seeks to address a range of approaches to Environmental CSR across the globe.

 

§17.03    MEDIA-SPECIFIC STANDARDS AND FRAMEWORKS

This first section discusses certain initiatives that have emerged in recent years.34 These regimes can be conceptualized in terms of the medium that they target: water and air quality and pollution, land use changes, and chemical and waste management.35 These media and associated frameworks should be considered, when relevant, to corporations wishing to integrate environmental CSR into business practices. They are discussed briefly to give an overview of the breadth of issues and to provide resources that could be used as frameworks for each medium.

[A]    Water

Water scarcity is a top concern for major corporations.36 As it well should be because “two-thirds of the world’s population [are estimated to be] living in water-stressed countries by 2025.”37 Businesses with supply chains around the globe can be impacted by water shortages in other countries.38 Managing water to reduce corporate risk and provide environmental and societal benefits are two reasons corporations are undertaking water management as part of their CSR. Water shortages present not only a resource issue for companies; shareholders are seeking to influence businesses by filing shareholder resolutions to evaluate the businesses’ risks related to water. According to Ceres, there were 295 shareholder resolutions that indirectly related to water over a thirteen-year period ending 2017.39 As one publication put it:

Climate change and population growth are putting increasing pressure on the global water supply, particularly in developing countries. With limited supply and greater demand by water-intensive industries such as mining, oil sands, and natural gas developments, concerns regarding competition for water resources are likely to rise and become a source of friction for communities and industries, such as agriculture surrounding large-scale projects. We have already started to see leading companies invest in innovative solutions for sustainable water management and expect to see greater investment in this area in the near future.40

There are numerous resources available to companies to evaluate water-related vulnerabilities, track and monitor water use, and understand water management. These include:

        – WWF Water Risk Filter.41

        – World Resources Institute’s Aqueduct.42

        – UN Global Compact, Corporate Water Accounting.43

        – True Cost of Water toolkit of the Beverage Industry Coalition.44

Particular industries are addressing water management and water risks. For instance, beverage companies,45 oil and gas,46 agribusiness, and electric power industries are reducing water use, improving water efficiency, reusing water and replenishing water resources. The conversation involves water efficiency, including in product design, risk identification, water stewardship and water risk communication. It includes understanding the local water resources as well and the company’s internal use of water.

In addition to actions taken by individual companies and sectors, organizations are working on water sustainability. The UN Global Compact CEO Water Mandate is a forum for business leaders to learn about and share best practices in water stewardship, form partnerships and identify water risks to their businesses.47 Nonprofits are collaborating with companies to work toward water stewardship and water replenishment (e.g., Coca Cola and, separately, Pepsico with the Nature Conservancy) and reducing water use and water pollution in the apparel industry (e.g., Clean by Design, a program supported by NRDC and the Apparel Impact Institute).48 Continued collaboration will be necessary to sustainably manage this critical resource.

 

[B]    Air

A second medium targeted is air quality. The World Health Organization characterizes air pollution as a “public health emergency” with about one out of nine deaths caused by air pollution-related diseases.49 Although the SDGs do not explicitly refer to air quality, clean air is incorporated into the indicators for some of the goals, two of which are particularly relevant to CSR: Goal 3 (Health, see paragraph 3.9.1 Air pollution-related mortality) and Goal 11 (Cities, see paragraph 11.6.2 Air quality in cities).50 Most CSR reporting frameworks, such as the Netherlands-based Global Reporting Initiative, discussed below, require air quality data.

[C]    Land, Forests, and Resources

As with the other media, there is no one framework as it relates to land. Corporations will need to identify which environmental media will be impacted by their business and analyze how those media are impacted, including throughout the supply chain. Corporate brand reputation can be influenced by actions throughout the entire supply chain. For example, when deforestation is performed unsustainably for a particular company’s products, consumers vote with their money and corporate brand suffers. Businesses have responded (or acted proactively, for financial or moral reasons) to source wood products from certified farms (e.g., several chocolate and coffee companies source from Rainforest Alliance Certified farms51) or use sustainable palm oil in their products.52 Especially in Southeast Asia countries like Indonesia, Roundtable on Sustainable Palm Oil (RSPO) has created its Standard for Sustainable Oil Palm Production53 and Supply Chain Certification Standards.54 Other examples of sustainably sourced products include the Cocoa & Forests Initiative (CFI) of the World Cocoa Foundation, the goal of which is to cease deforestation for cocoa production.55

In the forest sector, the Forest Stewardship Council (FSC) certifies forestland and forest products according to a set of principles and criteria developed by the Council.56 It was started by the World Wide Fund for Nature to fill the gap in forest protection.57 Also, through reforestation, companies can improve their CSR practices and maintain their license to operate in the communities where they source materials for their products. Other sustainable forestry programs include Sustainable Forestry Initiative58 and Sustainable Procurement of Forest Products.59 The marine analogue to the FSC is the Marine Stewardship Council, which uses a voluntary ecolabel and fishery certification program to recognizing sustainable fishing practices.60

These initiatives have led to some successes. “Four commodities—beef, palm oil, soy, and wood products—were responsible for about 113 million hectares of forest loss in tropical regions between 2000 and 2012.”61 A substantial number of companies with supply chains exposed to deforestation driven by palm oil, beef, soy, or wood production have pledged themselves to address deforestation.62 Many of these commitments have been made in the context of the Consumer Goods Forum Zero Net Deforestation Commitment, the Tropical Forest Alliance 2020, and the New York Declaration on Forests. Through these initiatives, these companies have established 2020 as a target year for eliminating deforestation from supply chains of agricultural commodities.63

 

[D]    Chemicals Management

The chemical industry is very aware of the importance of Environmental CSR. The chemical manufacturing industry was the first to attempt self-regulation by creating a program for improving environment, health and safety across the industry. Known as Responsible Care®, this program includes businesses in sixty-eight countries.64 It is a voluntary initiative of the chemical manufacturing industry that was born in the mid-1980s after the Bhopal disaster in India.65 Through Responsible Care, companies commit to follow Guiding Principles, which include pollution prevention, waste minimization, and energy conservation66 and generally to continually improve environment, health, safety and security performance.67 The companies involved in Responsible Care are located across the globe, with more countries and regions being added each year, including countries in Africa, Asia and the Middle East.68

In 2014, the international organization working with chemical associations across the globe toward a unified approach to environment, health, safety and security measures, the International Council of Chemical Associations (ICCA) revised the Responsible Care Global Charter that began in 2006.69 It is intended to unify implementation of Responsible Care globally and expand its reach. Businesses can sign on to the Global Charter and commit to its six elements, including contributing to sustainability and safeguarding people and environment.70 Five hundred eighty companies have signed the Responsible Care Global Charter.71

While there are no Environmental CSR-specific reporting obligations by chemical companies in the United States, the American Chemistry Council requires all members to publicly report through Responsible Care certain performance measures, including:

        – environmental metrics, such as hazardous air pollutants released, SOx and NOx emissions and net water consumption; and

        – energy metrics, e.g., GHG emissions and energy efficiency.

Separately, the Globally Harmonized System for Classification and Labelling of Chemicals (GHS) was developed by the United Nations to harmonize chemical classification and labeling of chemicals across the globe. The GHS includes defining chemical hazards, classifying chemicals according to the hazards, and communicating those hazards to those who will use and handle the chemicals.72 Some countries have modified their regulations to require the use of the GHS and some companies consider GHS as part of their CSR practice (e.g., Arkema73 and Quaker Chemical Corporation74). For purposes of this chapter, it is sufficient to note that the GHS contributes to the dissemination of information and facilitates the development of more sustainable chemical management principles.

 

[E]    Waste Management

Waste management can mean waste reduction—from reducing waste by a certain percentage to zero waste sent to landfills. Sending waste to landfills would generally comply with environmental regulations. What businesses have realized is that sending no waste to landfills can benefit the business and the environment. Zero waste to landfill has become a goal of several corporations, including General Motors and Honda.75 Some companies strive for other goals such as “waste diversion from landfills,” “landfill diversion” and “waste reduction.”76

To effectively reduce waste, businesses should first know what their waste consists of and the sources of those wastes. This can be done through an audit by a third party.77 There are also third parties that certify when a business has met its zero waste to landfill commitment.78

It behooves companies to pay attention to the standards and certification regimes such as those mentioned in this section.79 While they are not mandatory, they allow companies to focus on media-specific challenges and will remain an important aspect of Environmental CSR going forward.

 

§17.04    FINANCIAL SECTOR AND MARKET-BASED FRAMEWORKS

Market-based frameworks such as environmental performance reporting and sustainable investing have also become a common feature of the business landscape. In the financial sector and market-based frameworks, CSR and ESG concepts are somewhat blurred because economic, social, environmental impacts tend to be reported together.

[A]    Reporting

It is increasingly standard practice for companies to report on the economic, environmental and social impacts caused by their activities, referred to as sustainability reporting.80 This chapter is concerned with the environmental component of such reporting. Other chapters in this book address economic and social impacts as they relate to CSR. Such reports also establish the entity’s values and corporate governance framework, and manifest the nexus between its business approach and its commitment to a sustainable global economy.81 Sustainability reporting can help measure performance, set goals, and manage change. Other common terms for sustainability reporting are “non-financial reporting” and “triple bottom line reporting.”82

Several trends are notable. First, sustainability reporting is nearly ubiquitous for mid-sized and large companies across all sectors. Around 78% of the world’s largest companies integrate financial and CSR issues into their annual reports.83 Second, the distinction between reporting on “financial” and “non-financial” factors is disappearing.84 Third, a surge in CSR reporting in Latin American companies has been observed.85 Fourth, as the consulting firm KPMG International reported, the UN SDGs have become increasingly important:86

Simply linking corporate responsibility activity thematically to the SDGs is not enough. People want to know how companies are contributing to achieving the goals and what the actual impact of those positive contributions is. Similarly, they want to know how company activities are exacerbating the challenges the SDGs seek to solve, and what that negative impact is in real terms. It is not just civil society and non-governmental organizations that want this information, we are seeing a number of large institutional investors exploring how they can align their investment approaches with the SDGs. Such investment strategies will inevitably require impact disclosure from business.87

One of the most important reporting frameworks has been assembled by the General Reporting Initiative (GRI). GRI is an international organization that has been working to define and operationalize sustainable development through sustainability reporting since 1997.88 Its database of sustainability reporting includes reports from over 23,000 global companies. The GRI conceptualizes sustainability reporting through the GRI Sustainability Reporting Standards (GRI Standards), which it states is an organization’s “practice of reporting publicly on its economic, environmental, and/or social impacts, and hence its contributions—positive or negative—towards the goal of sustainable development.”89 GRI has designed the GRI Standards to be used to report—with a common language—about their impacts on the economy, the environment, and society. In this way, GRI hopes to increase the global comparability and quality of information on these impacts and enable greater transparency and accountability about organizations’ operations. GRI claims that the information made available allows stakeholders to opine on and make informed decisions about an organization’s contribution to sustainable development.90

GRI has developed the Sustainability Reporting Guidelines which are a set of principles and indicators for measuring and reporting ESG performance. Of the world’s largest companies that report on sustainability performance, 73% follow the GRI Standards (GRI 2016).

The GRI Standards are comprised of requirements, recommendations, and guidance, and divided into universal, “100-Series”, and topic-specific categories. The 100 Series Standards guide companies on how to report general information about the company, such as its profile, strategy, ethics and integrity, governance, stakeholder engagement practices, and reporting process. As part of its 100-Series Standards, GRI sets out certain Reporting Principles for defining report content and quality. These include principles for identifying and including stakeholders,91 explaining how an organization contributes to the improvement or deterioration of economic, environmental, and social conditions,92 deciding which impacts are sufficiently significant (“material”) to merit reporting,93 and ensuring completeness, accuracy, balance, clarity, comparability, reliability, and timeliness.94

100-Series Standards also require disclosures on (a) significant changes to the organization’s supply chain that could cause significant environmental impacts; (b) application of the precautionary approach when introducing new products;95 (c) reporting on those environmental charters, initiatives, or principles to which the organization subscribes or endorses;96 (d) a description of key environmental impacts; (e) the organization’s vision for managing those impacts as risks and opportunities (which depend on their strategic relevance); and (f) the organization’s environmental governance structure.97

In contrast, specific topic (200—(Economic), 300—(Environment) and 400—(Social) Series) standards require companies to report on how they manage information on particular topics. The 300-Series Environmental Standards require reporting on environmental impacts in terms of materials,98 energy,99 water use and pollution,100 biodiversity,101 atmospheric emissions,102 solid waste,103 environmental law compliance,104 and supply chain environmental assessment.105 In sum, GRI has provided a key tool for the development and articulation of Environmental CSR.

 

[B]    Investment

Complementing sustainability reporting is sustainable investing, which is the explicit incorporation of ESG factors into the investment process.106 By 2016, over 1,500 investors representing over USD 60 trillion in assets under investment had committed to incorporating sustainability into their investment decisions.107 Europe has the largest market for sustainable investing, but the US market appears to be growing more quickly.108 There are myriad strategies for implementing sustainable investing in portfolio construction and management.109 These can include negative screening, positive screening, ESG integration, impact investing, and shareholder engagement. Whereas traditional investment practice does not incorporate ESG data into investment process, each of these approaches does so. For instance, negative screening excludes certain investment opportunities in a strategy that the investor deems to be unethical or controversial. Negative screens can be applied for ethical or material concerns; for example, to avoid the potential risks of stranded fossil fuel assets.110 This could take the form of avoiding companies that generate revenue from alcohol, tobacco, gambling, or other sectors that are inconsistent with the asset holder’s beliefs.111 In contrast, positive screens involve including companies, managers, or sectors with a record of positive ESG performance in the portfolio. It can lead to pursuing thematic investments that focus on specific ESG factors or industries.112 Third, ESG integration is the systematic incorporation of ESG factors where material to performance.113 Asset owners may select companies or managers with highest ESG performance or focus on holdings with higher or improving ESG performance.114 Next, impact investing typically involves investments in companies or funds with the primary intention of generating positive social and/or environmental impact alongside financial returns. Finally, shareholder engagement means pressuring for ESG change within publicly traded companies through proxy voting, filing shareholder resolutions, or other advocacy.115

Multiple forces appear to be driving institutional investors toward sustainable investing.116 Their motivations can be placed into four main categories: (1) what appears to be growing evidence of materiality, with positive results in terms of investment returns and individual entity’s health found in some studies,117 (2) changing policy and regulation,118 (3) the desire for mission alignment, and (4) momentum from the fossil fuel divestment movement.119 The specific response to these drivers depends on the institution’s mission and objectives, key stakeholders, dependence on the endowment, and the internal governance structures.120

Several entities have designed frameworks to facilitate sustainable investing:121

        – In the United States, the US Securities and Exchange Commission requires US companies to report material disclosures, including some ESG factors related to climate change and conflict minerals.122

        – The Sustainability Accounting Standards Board is an independent nonprofit organization based in San Francisco. It has developed a set of seventy-nine disclosure standards for public corporations on material sustainability accounting, each accompanied by metrics and technical protocols. The standards focus on sustainability issues that are expected to contain material information for most companies in a given industry. The standards and tools seek to help investors incorporate sustainability data and appropriately measure risks.123

        – The nonprofit B-Lab has created a business certification scheme, known as B-Corp certification, that commends for-profit companies meeting high standards of accountability and transparency and achieving minimum threshold performance on environmental and social impact.124 In the US, the certification is complemented by benefit corporation legislation in certain states, which provides a legal framework for fiduciaries of benefit corporations to consider environmental and social factors alongside the financial interests of shareholders. Thirty-one states and the District of Columbia have enacted such legislation.125

[C]    Finance

Industry-specific frameworks for banking have also arisen. For example, the Equator Principles (June 2013) apply to financial institutions such as the Export-Import Bank of the United States and Crédit Agricole Corporate and Investment Bank.126 The Principles provide a financial industry benchmark for determining, assessing and managing environmental and social risk in projects.127 Echoing some of the themes found in the GRI Standards, discussed below, the Principles address project review and categorization, environmental and social assessment, applicable environmental and social standards, environmental and social management system and the Equator Principles Action Plan, stakeholder engagement, the grievance mechanism, independent review, covenants, independent monitoring and reporting, and reporting and transparency.128 One hundred ninety-three institutions from thirty-seven countries that have adopted the Principles commit to not providing project finance or project-related corporate loans to projects where the proponent has not committed itself to complying with the Equator Principles.

In parallel to the Equator Principles, the International Capital Markets Association—which promotes well-functioning cross-border debt securities markets—has separately created the Green Bond Principles. The green bond market seeks to enhance debt markets’ ability to fund projects contributing to environmental sustainability. The Green Bond Principles promote integrity by enhancing transparency, disclosure and reporting of that market.129

Especially given the structural nature of the foregoing aspects of Environmental CSR, companies should take care to remain apprised of developments in this area.

 

§17.05    GOVERNANCE

As this chapter demonstrates, a comprehensive, effective environmental CSR regime will require more than the reputation-enhancing reporting schemes and market-based mechanisms in the banking and financial sectors channeling capital to companies that emphasize sustainable practices. It also requires robust governance at the international, national, and sub-national levels.

[A]    International Organizations

There are several prominent International Organizations that are working with businesses to integrate sustainability and sustainable development and other aspects of CSR: the United Nations, the International Finance Corporation (IFC), which is part of the World Bank Group, the Organisation for Economic Cooperation and Development (OECD) and the Association of Southeast Asian Nations (ASEAN).130 These organizations can foster partnerships, use their expertise to assist businesses and governments, and push for a more unified or standardized approach to CSR.

[1]    United Nations

The UN Global Compact is a public-private partnership that aids businesses in incorporating sustainable development into their business strategies. It was launched in July 2000 to meet the MDGs, and now focuses on the SDGs. Ten Principles are the foundation of the Global Compact and include human rights, labor, environment and anti-corruption. There are three related specifically to the environment:

Principle 7: Businesses should support a precautionary approach to environmental challenges;

Principle 8: undertake initiatives to promote greater environmental responsibility; and

Principle 9: encourage the development and diffusion of environmentally friendly technologies.131

Recently, the UN Global Compact began creating a network of businesses across the globe, small and large, to help them achieve the SDGs, including training, discussions with CEOs and other sustainable business leaders at UN events, and connecting businesses with local NGOs, governments and businesses to better understand the culture of a given locality.132

In addition, the UN Global Compact, together with GRI and the World Business Council for Sustainable Development (WBCSD), developed the SDG Compass as a guide for large businesses to align their strategies with the SDGs and communicate and “measure and manage their contribution to the SDGs”.133 One way the SDG Compass does this is by compiling indicators that businesses can use to see how the GRI standards match up with SDGs and how the businesses are meeting SDGs. GRI and the UN Global Compact more recently developed a practical guide that provides more details to help businesses prioritize the SDG targets relevant to the business and integrate SDGs into business reporting.134

More than 12,000 entities (small, medium, and large businesses, and non-business organizations) across the world are participants in the Global Compact. While this is a large number, critics argue that since this is a voluntary partnership, some businesses may use it as a way to promote themselves without actually engaging in CSR or advancing the SDGs.135 The UN notes that the vast majority of the 12,000+ businesses (90%) have developed policies related to all Ten Principles to address the SDGs, but the percentage that monitors performance and assesses the impact of those policies is much lower (e.g., 58% for environment, 15% for human rights).136 To ensure progress toward achieving the SDGs, businesses should set measurable targets and undertake impact assessments.

 

[2]    International Finance Corporation

The IFC—the private sector arm of the World Bank Group—uses its 2012 Sustainability Framework to articulate its commitment to sustainable development and to help it manage risk.137 The Framework includes eight Performance Standards on Environmental and Social Sustainability and Access to Information Policy, which provide guidance to clients on how to identify, avoid, mitigate, and manage risks and impacts. IFC requires its clients in direct investment projects to apply the Performance Standards to manage those risks and impacts. Clients must meet them throughout the life of an IFC investment project.138

Three of the performance standards directly concern the environment: 1, 3, and 8. Performance Standard 1—Assessment and Management of Environmental and Social Risks and Impacts—functions as an overarching requirement permitting clients to identify risk and impacts in the first instance. It obliges the client to conduct an integrated assessment to identify the environmental and social impacts, risks, and opportunities of projects, engage the affected community through disclosure of project-related information and consultation, and manage environmental risks and impacts throughout the project’s life.139

Performance Standard 3—Resource Efficiency and Pollution Prevention—outlines the IFC’s requirements for resource efficiency and pollution prevention and control.140 It requires IFC clients to apply resource efficiency and pollution prevention principles and techniques to improve the efficiency of their use of energy, water, as well as other material inputs, consider alternatives, such as renewable or low carbon energy sources, and sustainable agricultural, forestry and livestock management practices. Clients must also avoid or at least minimize the release of pollutants and generation of hazardous and non-hazardous waste materials. Where using pesticides, clients must, where appropriate, implement an integrated pest management and/or integrated vector management approach. For example, clients should select “chemical pesticides that are low in human toxicity, that are known to be effective against the target species, and that have minimal effects on non-target species and the environment.”141

Performance Standard 6 recognizes that biodiversity underpins ecosystem services that support human society, and impacts on biodiversity can adversely affect the delivery of ecosystem services.142 Clients are required to avoid or mitigate impacts on biodiversity and ecosystem services throughout the project’s life cycle. Adaptive management is encouraged to react to changing conditions and the results of monitoring. Standard 6 recommends a mitigation hierarchy with biodiversity offsets only considered after the client has sought to avoid, minimize, and restore any impacts. A net gain is required for critical habitats.143 And offsets must be designed to protect the same biodiversity values as those that are being impacted. Natural areas may not be significantly impacted unless there are no other alternatives and the client follows the mitigation hierarchy. The client must seek to achieve no net loss of biodiversity where feasible. Moreover, where recognized standards exist for a given sector, the client will implement sustainable management practices and ensure certification to meet those standards.144 Finally, the client must review its supply chain and limit procurement to those suppliers that can demonstrate that they are not contributing to significant conversion of natural habitat. Where possible, the client must shift its supply chain over time to suppliers that can demonstrate that they are not so impacting such areas.145

 

[3]    Organisation for Economic Co-operation and Development (OECD)

The OECD is an international organization established in 1961 and based in Paris. Comprised of thirty-six countries,146 it seeks to promote policies that will improve economic and social well-being. Its overarching goals are to restore confidence in markets and institutions, reestablish healthy public finances, foster new sources of growth, and promote the development of emerging economies and human capital.147

In 2011, the OECD promulgated the OECD Guidelines for Multinational Enterprises,148 which are non-binding principles and standards for what it calls responsible business conduct. According to the OECD, the Guidelines are the only multilaterally agreed and comprehensive code of responsible business conduct that governments have committed to promoting. They express the shared values of the governments of countries from which a large share of international direct investment originates and which are home to many of the largest multinational enterprises.

The Guidelines are recommendations addressed by governments to multinational enterprises. They broadly reflect the principles and objectives contained in (a) the Rio Declaration on Environment and Development and (b) Agenda 21. They also build on the Aarhus Convention on Access to Information, Public Participation in Decision-making, and Access to Justice in Environmental Matters.

Environmental Matters and the International Standards Organization’s (ISOs) Standard on Environmental Management Systems.149 The Guidelines aim to harmonize the operations of these enterprises with government policies, strengthen the confidence between them and the societies in which they operate, help improve the foreign investment climate, and enhance their contribution to sustainable development.150 They provide principles and standards for responsible business conduct that are themselves voluntary.

That said, the countries adhering to the Guidelines have committed to implementing them in accordance with the Decision of the OECD Council on the OECD Guidelines for Multinational Enterprises. Accordingly, at the heart of the Guidelines are the National Contact Points—agencies established by governments to promote and implement the Guidelines. They also provide a platform for resolving disputes that may arise and establish that enterprises should protect the environment by maintaining a system of environmental management. This system should include collecting and evaluating information regarding the environmental impacts of their activities, establishing measurable objectives and targets for improving performance and resource use; and verifying progress toward objectives and targets.151 Under the Guidelines, moreover, companies should provide the public and employees with verifiable information on the potential environmental impacts of their activities and communicate with potentially affected communities.152 Enterprises should additionally at a minimum mitigate the impacts of their processes, goods, and services over their life cycle, and prepare an environmental impact assessment in cases of significant environmental impacts.153 Businesses should employ the precautionary approach and maintain contingency plans for addressing serious environmental damage,154 and focus on improving environmental performance. This could include substituting less toxic substances into companies’ production processes, reducing energy consumption, impacts to biodiversity and GHG emissions, and increasing the amount of material that the corporation reuses or recycles.

 

[4]    Association of Southeast Asian Nations

ASEAN is comprised of ten countries (Indonesia, Malaysia, Philippines, Cambodia, Vietnam, Myanmar, Laos, Singapore, Thailand, and Brunei) and works to improve economic development and promote stability in the region. It aids businesses in being economically competitive through its ASEAN 2025: Forging Ahead Together declaration.155 The declaration contains statements about peace, economic vitality, environmental protection and inclusiveness and tolerance in the region.156 Businesses working in ASEAN or wishing to do business there will want to show that they are aligned with the ASEAN 2025 vision.157 This includes strategies for environmental protection and sustainable development. Businesses can demonstrate how they are contributing to the SDGs and aligned with ASEAN 2025 vision by identifying how the goals of ASEAN 2025 overlap with the SDGs.158 Because of the differing approaches to environmental CSR, guides such The Sustainable Development Goals and ASEAN 2025: A Guide for Business—authored by the nonprofit Oxfam, a consultancy, CSR Asia, and the Swedish International Development Cooperation Agency—can be helpful to bringing different approaches together and aiding businesses in identifying how the approaches overlap.159

In addition to governmental action, the finance industry can impact private sector CSR activities by aligning the banks’ portfolios with climate and SDGs of the countries in the region. While some banks have done this in ASEAN, not all banks in ASEAN Member States employ a transparent approach to environmental, social and governance issues in their portfolios.160

 

[B]    European Union

The EU has been an important government actor when it comes to promoting Environmental CSR. The beginnings of its activity in the field can be traced to the 1995 European Business Manifesto Against Social Exclusion, which defined a level playing ground for businesses.161 In 1999, the European Parliament—which has historically tended to push more firmly for mandatory as opposed to voluntary CSR reporting measures—passed a resolution calling for a binding code of conduct to govern EU companies’ global environmental, labor and human rights compliance. Its 2001 Green Paper on Promoting a European Framework on CSR covering, inter alia, responsible actions during corporate restructuring, promoting “work/life balance” and corporate codes of conduct continued in this vein.162 Since 2001, EU has maintained its leadership in CSR and influenced companies beyond the EU as multinationals seek to meet the standards of those countries exhibiting the highest standards.163

More recently, in 2014, the EU passed the EU Non-Financial Reporting Directive.164 It requires large companies to disclose social, environmental and diversity information and is the most significant EU-wide legislative initiative to promote corporate responsibility reporting. The Directive must now be transposed into national laws of EU countries. Member States have considerable flexibility in terms of how to incorporate it into and apply it via their national laws. Some countries such as the UK, Germany, and Sweden already had existing corporate responsibility reporting legislation. Others lacked such regulation. The Directive’s real impact may become more evident in the next few years, as companies become familiar with the new legislation and introduce new internal reporting systems or adapt their existing ones.165

 

[C]    National Action

Numerous countries and regions have taken on CSR at the national level to some extent.166 Governments have a crucial role to play in encouraging the adoption and extension of Environmental CSR. Governments can do so by (a) regulating—establishing and enforcing an adequate environmental law framework and monitoring compliance; (b) facilitating—clearly communicating expectations on what constitutes Environmental CSR and providing guidance on specific practices; (c) co-operating—collaborating with stakeholders to create synergies and establish coherence; (d) supporting best practices in Environmental CSR; and (e) behaving responsibly as an economic actor.167

While regulations are a large driver for CSR reporting,168 corporate governance codes, reporting and stock exchanges are important components of Environmental CSR across the world. Company codes set out how the board of directors will operate, corporate reporting, and the role of shareholders, among other items. Some codes include reporting related to environmental issues and set the expectation for what is acceptable in a given country. Companies may go beyond the minimum, of course. For example, companies might report on Environmental CSR if they supply to businesses in countries where such reporting is required or want to appeal to consumers in those markets.

CSR has developed in the West over several decades. While the practice is newer outside Western countries, it is developed to varying degrees. Some countries have very developed CSR policies (e.g., South Africa). Other countries are developing CSR initiatives in a seemingly coordinated way such as ASEAN member nations.

The following is not a complete list of countries around the world that have taken actions related to Environmental CSR or passed such laws. It is a list meant to give the reader a sense of the breadth of the national and regional actions on CSR (mainly reporting) and recent developments in different regions around the globe, their scope, and certain commonalities.

 

[1]    Brazil

Brazil has been both a trendsetter and a follower when it comes to Environmental CSR. Unlike many developing countries, CSR has been practiced in Brazil for decades.169 Environmental considerations in CSR started coming to the forefront in the 1990s.170 Unique to Brazil from the countries in this chapter, but not globally, the Constitution holds that citizens have a right to an ecologically balanced environment.171 Despite the Constitution’s proclamation, environmental protection and compliance is not consistent across Brazil.172 Another report found, however, that of 73 companies listed on the stock exchange, their highest ESG scores were in social responsibility followed by environmental, suggesting a greater amount of environmental governance.173

As in other parts of the world, corporate governance codes, reporting and stock exchanges are important components of Environmental CSR in Brazil. Brazil’s corporate governance codes encourage companies to identify impacts on the environment in annual reports174 and to consider environmental issues to improve corporate governance.175 Brazil’s stock exchange, “B3,” followed global trends when it recommended sustainability reporting in 2012.176 This reporting ultimately became mandatory and included the duty of officers to consider environmental impacts of the operations of the company. Officers are evaluated on ESG metrics as well as financial ones. Brazil was at the forefront in 2017 when B3, in partnership with GRI, started encouraging reporting on SDGs in either integrated reports or sustainability reports as part of its Report or Explain for the SDG initiative.177 Since the reporting on social and environmental governance began as a voluntary recommendation but ultimately became mandatory, companies should pay close attention to the development of this initiative.

Being the trendsetter, Brazil launched its sustainability index (ISE) in 2005, the second emerging market to do so.178 While it is hard to establish whether listing on the index leads to increased profits of a particular company, in the first five years, the ISE increased sustainability practices overall in Brazil, by listed and non-listed companies.179

The “Novo Mercado” (New Market) is a listing segment for companies that voluntarily adopt certain corporate governance standards above and beyond those required by law.180 In 2017, Brazilian issuers trading in the Novo Mercado voted on the listing rules. The majority of issuers voted against mandatory social and environmental reporting (among other “no” votes).181 This is an apparent contradiction in Brazil’s move toward implementing Environmental CSR.

Brazil is home to many nongovernmental organizations and any discussion on Environmental CSR in Brazil would not be complete without mentioning the Instituto Ethos (Ethos Institute of Business and Social Responsibility). The NGO was started in 1998 to share knowledge, experiences and tools with businesses to aid in improving their CSR practice, including Environmental CSR.182

 

[2]    Canada

Canada has many resources to assist businesses in incorporating Environmental CSR. The Government has expressed its desire that Canadian companies carry out their operations in other countries in line with Canada’s CSR values. Canada launched its first CSR strategy in 2009 to help the extractive sector meet Canada’s CSR best practices when operating in other countries. The government issued an enhanced CSR strategy for the extractive sector in November 2014.

Both strategies recommend that companies consider environmental impacts of activities abroad and the risks associated therewith. Under this enhanced strategy, companies operating abroad that do not align with Canada’s CSR guidelines will lose governmental support; those that do align will be rewarded with “enhanced Government of Canada economic diplomacy”.183 The Office of the Extractive Sector CSR Counsellor, defunct as of May 2018, was created under the extractive sector CSR strategy and advised extractive companies operating abroad on CSR practices.184 Although the Office is no longer operational, the website contains resources for the sector.

There are a variety of resources for Canadian businesses about how to improve Environmental CSR reporting. A helpful resource related to Environmental CSR is the Staff Notice 51-333, Environmental Reporting Guidance.185 It identifies the types of environmental information that must be disclosed under Canadian securities laws, assists in improving such disclosures and discusses whether environmental liabilities and uncertainties are material and thus must be disclosed.186

Although Asian companies may take up CSR standardization similar to Western businesses, such as GRI and Global Compact, differences will likely remain due to variations of cultures and institutions in Asian countries.187 For instance, the state may play a different role than in the US or Europe and this could impact how CSR is implemented. Businesses in India, for example, generally focus more on community issues and Chinese companies generally focus more on production processes.188 Some countries may develop in a coordinated way. For example, government roles in CSR efforts in Malaysia, Thailand, Philippines and Singapore showed more similarities among each other than the other Asian countries.189

The following describes Environmental CSR-related laws and initiatives in some representative sample Asian countries.

 

[3]    China

Chinese companies currently have a number of incentives to integrate Environmental CSR into their decision-making processes. Some recognize that to be competitive globally, they need a strategy that includes CSR, not just to address profits. In addition, stricter enforcement of environmental laws combined with public outrage at polluting industries is creating a climate ripe for Environmental CSR.190 Chinese culture, such as its goal of ensuring a “harmonious society,”191 combined with recent emphasis on strengthening environmental protection, also play an important role in CSR’s development in China.

Public, private and nonprofit activities are all part of the CSR equation in China as elsewhere. Examples of public action on CSR include the 2006 Chinese Companies Law that includes a social responsibility obligation.192 Combining international notions of CSR with a consideration of Chinese business and social culture,193 the Guidelines to the State-owned Enterprises Directly Managed under the Central Government on Fulfilling Corporate Social Responsibilities issued by the State-owned Assets Supervision and Administration Commission of the State Council (SASAC) of China in 2008194 covers eight topics, including environmental protection.

Private initiatives include guidelines for responsible corporate activities in specific sectors. For example, the China National Textile and Apparel Council developed the China Social Compliance 9000T195 a management system for the textile industry, and the China Chamber of Commerce for Metals, Minerals and Chemicals Importers and Exporters signed an MOU with the OECD about responsible sourcing of minerals.196

Other initiatives have involved stock exchanges and reporting guidelines (e.g., Social Responsibility Guidelines for Listed Companies (Shenzhen Stock Exchange); Recommendations on Strengthening Large Commercial Banks’ Social Responsibility (China Banking Regulatory Commission); Guide on Environmental Information Disclosure for Companies Listed on the Shanghai Stock Exchange and Notice on Strengthening Social Responsibility of Listed Companies (Shanghai Stock Exchange)). As the names imply, certain companies must report certain environmental information and companies are encouraged to “publish CSR reports”.197

Furthermore, financial incentives to improve environmental performance have progressed over the past decade, beginning in 2007 with green securities and green credit policies that took environmental performance into consideration for credit assessments and loans,198 to the more recent establishment of the Guidelines for Establishing the Green Financial System.199

There are efforts by a well-known Beijing-based nonprofit, the Institute of Public & Environmental Affairs, to work with businesses, government and other nonprofits to encourage improved environmental management by collecting information about suppliers across China and connecting that to other information about wastewater and air emissions.200 Using this information, IPE has developed maps and an app that show air quality, water quality, and location of suppliers.201 This gives stakeholders access to important information for understanding their communities and the impact of businesses on the environment.

While all of these activities feed into the corporate calculus whether to adopt Environmental CSR policies, the biggest impact is arguably stronger environmental laws and enforcement of those laws. Pure compliance with the law is typically not considered CSR; nonetheless, the government is setting the tone for what is and is not acceptable. Corporate responsibility for ensuring a cleaner environment is the expectation of the government and the people. Looking ahead, corporations would do well to ensure the implementation of Environmental CSR practices in their supply chains.

 

[4]    India

The paradigm in India’s corporate thinking related to risk, environmental impacts and social impacts is shifting from protecting against risk to ensuring a better environment and positive social impacts.202 The shift is influenced by international efforts such as the Paris Agreement on Climate Change, as well as country-specific environmental issues such as water pollution and water shortages.

The national government is also putting pressure on businesses to take action on CSR. A well-known law mandating the adoption of CSR practices is the Companies Act, 2013. Companies that exceed certain net worth thresholds must spend a minimum of 2% of average profits on CSR activities, including environmental sustainability activities. As of 2016, the majority of Indian companies did not appear to be spending a substantial amount of their CSR budget on environmental projects.203 In 2018, the government adopted the Companies (Amendment) Act, 2017, to clarify some ambiguities and to address issues with implementation.204

Separately, in 2018, India’s Ministry of Environment, Forest and Climate Change issued guidelines for Corporate Environment Responsibility (CER) as part of granting environmental clearance for certain types of projects.205 The guidelines include the percent of capital investment in the CER activities, the types of CER activities that might qualify (e.g., drinking water supply infrastructure, solid waste management facilities). The Ministry’s guidelines were intended to capture companies and projects that fall outside the Companies Act.

As in many countries, stock exchange requirements on environmental reporting in India predated broader national laws. In 2012, the Securities Exchange Board of India (SEBI) required reporting on issues related to Environmental CSR in companies’ Business Responsibility Reports for the top 100 listed companies206 (expanded to top 500 listed companies starting in 2016).207 Other companies are encouraged, but not required, to do so. The reports should include a description of “initiatives taken by them from an environmental, social and governance perspective”, such as how a business has taken into consideration environmental risks in designing products, how it uses resources, whether it uses sustainable sourcing, etc.208

There is also CSR-related activity in specific Indian economic sectors. For instance, being one of the largest gold importers in the world, India and the OECD are working in the responsible gold sourcing space, including developing guidelines and audit protocols.209 And the Indian textile industry is supporting responsible sourcing.210

In short, India is another Asian nation that has taken steps to encourage the integration of Environmental CSR into companies’ operations.

 

[5]    Japan

Japan has not had the long history of Environmental CSR as some other developed countries have, but it is catching up as businesses realize the need to incorporate Environmental CSR. In 2017, Japan updated its Stewardship Code to include sustainability principles and investment considerations. Principle 2.3 states: “Companies should take appropriate measures to address sustainability issues, including social and environmental matters.”211 The updated Stewardship Code also recommends that investors reviewing investee companies consider risks and opportunities from social and environmental matters.212

In mid-2016, Japan created the SDGs Promotion Headquarters, a Cabinet level body, for all ministries of the government to work in unity toward reaching the 2030 Agenda goals.213 Following the creation of the Headquarters, Japan developed its Implementation Guiding Principles, the goal of which is to integrate social, economic and environmental spheres. There are several noteworthy Priority Areas:

        – Sustainable and Resilient Land Use, Promoting Quality Infrastructure (includes measures for responsible management of water resources).

        – Energy Conservation, Renewable Energy, Climate Change Countermeasures, and Sound Material-Cycle Society (includes measures for renewable energy and energy efficiency; climate change mitigation; promoting “business activities that give consideration to the environment through ESG investments” and disclosure of environmental information).

        – Conservation of Environment, including Biodiversity, Forests and Oceans (including safe chemicals management and reducing air pollution).214

Prime Minister Shinz Abe recently announced at a meeting with the Promotion Headquarters in June 2018 that it was his administration’s goal to “prioritize the SDGs as a main pillar of our national strategy for creating Japan’s future.”215 The Prime Minister reiterated this commitment in June 2019.216 This comprehensive plan to integrate SDGs into all of government is one of the bolder statements regarding the SDGs and could greatly accelerate the uptake of Environmental CSR in Japan.

 

[6]    South Africa

South Africa is an emerging market with fairly mature Environmental CSR regime. The principles of CSR in South Africa are encompassed in what is known as the “King Reports”, the first of which was issued in 1994. King I “proposed a new, inclusive approach to governance that recognized the role and relevance of a company’s stakeholders.”217 King II encouraged reporting on social and environmental issues, and King III brought the concept of integrated reporting to CSR, encouraging companies to file integrated reports or explain why they had not done so. Following King III, in 2010, the Johannesburg Stock Exchange began requiring integrated reporting of listed companies.218 Its Integrated Reporting Committee was established to provide guidance to businesses on integrated reporting219 and developed the first framework on integrated reporting.220

The most recent report is King IV Report on Corporate Governance for South Africa, issued in 2016.221 King IV takes CSR reporting to a new level by deepening the commitment to integrated reporting, taking an “apply and explain” approach, and providing sector supplements to aid different sectors in applying the principles of the Report.222

In addition to the voluntary approaches of the King Codes, companies look to the South African Companies Act, 2008, which sets out legal requirements for corporate governance.223 Certain companies must establish a social and ethics committee, the main purpose of which is to monitor the company’s activities related to social and economic development; good corporate citizenship; environment, health and public safety; consumer relationships; and labor and employment.224

Other Environmental CSR-related actions in South Africa that companies should be aware of are the Johannesburg Stock Exchange Social Responsibility Index, and the banking industry’s Principles on Social and Environmental Risk Management. In 2004, South Africa became the first emerging market to launch a sustainability index, the Johannesburg Stock Exchange Social Responsibility Index.225 Since then, the Johannesburg Stock Exchange has developed additional indices for sustainable investments. Separately, the Banking Association South Africa launched the Principles on Environmental and Social Risk Management in 2014. The principles are voluntary and recommend that financial institutions consider environmental and social risks when making lending decisions and monitor such risks throughout the life of a project.226

Because South Africa is one of the more developed countries in Africa, South Africa’s approach to Environmental CSR may well spread to other countries in the region. Conversely given China’s push to invest in Africa generally, one consideration is whether China’s approach to CSR will influence Environmental CSR’s development in African countries where investment is particularly important.

 

[7]    United Kingdom

The United Kingdom has been relatively active in enacting measures that incentivize or require the adoption of Environmental CSR policies.227 The following are a few key legislative actions taken by the United Kingdom. As originally drafted, the Companies Act 2006 required certain companies to report on environmental matters “including the impact of the company’s business on the environment” in the directors’ reports.228 Shortly after the passage of the Companies Act 2006, the Climate Change Act of 2008 committed “the UK government by law to reducing greenhouse gas emissions by at least 80% of 1990 levels by 2050.”229 The Act requires the government to set carbon budgets. Once those are set, the Act requires the government to put policies into place to meet the budgets.230 As of October 2013, certain companies are required to include GHG emissions in the directors’ reports.231 To prepare for that reporting, the Department for Environment, Food & Rural Affairs published the Environmental Reporting Guidelines to help companies comply with GHG reporting requirements and to provide guidance for voluntary reporting.232 This includes guidance for companies to identify significant environmental impacts related to water, air and waste.

In 2010, UK adopted the UK Stewardship Code to “enhance the quality of engagement between investors and companies to help improve long-term risk-adjusted returns to shareholders.”233 While it does not address ESG directly, it does note that intervention by investors may be prudent if there are questions about the environmental risks of the investee company.234 The Code was updated in 2012, and in early 2019, the Financial Reporting Council published a proposed revision to the Code, which received over 100 comments.235 The Code is scheduled to be updated after the Financial Reporting Council (FRC)has considered those comments.

 

§17.06    SUMMARY CHART

The following chart demarcates the foregoing tools, frameworks, measures, initiatives, and declarations into “voluntary” and “non-voluntary” measures. While the majority are voluntary, national and sub-national governments, the EU and international organizations have begun to legislate in this area, further undergirding Environmental CSR’s development:



	
Media or Industry Sector
	
Voluntary
	
Non-Voluntary


	
Water Pollution
	
(1) The Global Water Tool by the World Business Council on Sustainable Development
(2) UN Global Compact, Corporate Water Accounting and CEO Water Mandate
(3) True Cost of Water toolkit of the Beverage Industry Coalition
	



	
Air Pollution
	
ISO family of standards (also applies to waste and water pollution management)
	



	
Land, Resources, and Forest Management
	
(1) RSPO’s Standard for Sustainable Oil Palm Production
(2) Cocoa and Forests Initiative of the World Cocoa Foundation
(3) Rainforest Alliance Sustainable Agriculture Standards
	



	

	
(4) Consumer Goods Forum Zero Net Deforestation Commitment
(5) Tropical Forest Alliance 2020
(6) New York Declaration on Forests
(7) FSC
(8) Marine Stewardship Council
(9) Sustainable Forestry Initiative
	



	
Waste Management
	
Zero Waste initiative
	



	
Chemicals Management
	
Responsible Care
	



	
Sustainability
	
Sustainable Accounting Standards BoardB-Corp
ASEAN 2025 Declaration
SDG Compass
South Africa’s King Codes
	
International Finance Corporation Performance Standards


	
Environmental Performance Reporting
	
General Reporting Initiative (Netherlands)
	
UK Companies Act
UK Climate Change Act
UK Stewardship Code
EU 2014 Non-Financial Reporting Directive
South African Companies Act 2008


	
Investment
	
OECD Guidelines
	
US Securities and Exchange Commission
Brazil’s B3 Stock Exchange Initiative


	
Finance
	
S. Africa’s BASA initiative
Equator Principles
	



	
Supply Chain
	
(1) China’s metals, minerals and chemicals initiative
(2) RSPO’s Supply Chain Certification Standards
(3) India’s gold sourcing initiative
(4) UK Modern Slavery Act 2015
(5) California Transparency in Supply Chains Act
	
France’s Loi de vigilenceUS Lacey Act (e.g., wood/timber)
EU Timber Regulation (2013)


	
Textiles
	
NRDC, Clean by Design
	


 

§17.07    CONCLUSION

A companion to the U.N. GEO-5 report, “GEO-5 for Business”, stated that global environmental trends are creating new risks and new opportunities for businesses in every industry. On the other hand, the report stated, “companies that fail to understand the changes, or that act too slowly, will put value at risk.”236 The report spelled out specific examples of risks and opportunities for key economic sectors. For example, for the construction industry, the UN noted that in the future “limits on development opportunities in water-scarce and high biodiversity areas” will buffet the industry.237 At the same time, there will be “increased market demand for sustainable infrastructure and buildings, storm-damage repair/reconstruction, energy efficiency retrofits and technologies, and climate-resilient structures,” “increased market value of green buildings,” and “reputational benefit associated with green design and construction certifications.”238

Businesses appear to be shifting their focus in response to this new reality. Today, Environmental CSR has gone mainstream. Businesses, consumers, investors, and employees pay increased attention to the sustainability of their operations. Environmental CSR leaders are incorporating environmental frameworks from international environmental law: the principles of sustainable development, the precautionary approach,239 environmental impact assessment, environmental information disclosure, management of environmental impacts of supply chains, and the internalization of environmental costs—into private sector CSR instruments.240

These mechanisms vary in terms of their approach and focus. They include sustainability reporting, third party reporting guidance, certification and labeling regimes, sustainable investment guidance, business codes of conduct, and environmental management system requirements. In so doing, CSR authors and leaders are implicitly acknowledging that while effective environmental governance is critical to environmental protection, CSR efforts by the private sector can play an increasingly important role in efforts to achieve sustainable development.241 Rather, they recognize that business should—for their own financial benefit and the planet’s well being—go beyond profit maximization and play a key role in crafting a sustainable economy.242

An additional observation is that Environmental CSR is an instance where the formalistic distinctions between hard, soft, private and public international law are blurring. Distinctions between mandatory legal obligations and voluntary initiatives are also fading. Whereas in the past, reporting may have been voluntary, it is becoming less so as governments have started to require disclosure of environmental performance data.

Finally, Environmental CSR represents an opportunity to allow for more of a bottom-up, as opposed to the state-centric, top-down approach of international environmental law. This development can be compared to the transition from the methodology of the 1999 Kyoto Protocol to the Framework Convention on Climate Change, which assigned particular greenhouse gas emission reduction obligations to individual countries, to the bottom-up logic of the 2015 Paris Climate Agreement. In the latter, countries were charged with establishing their own emission reduction targets, and then required to report on their progress in meeting those targets.243 One can hope that in this way Environmental CSR will allow for a better fit between the entities closest to quotidian resource use decisions and the policy instrument. By harnessing market signals and linking reported performance to the SDGs, Environmental CSR may also allow for greater flexibility, ownership,244 and more targeted progress than we have seen.245
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CHAPTER 18    Corporate Social Responsibility and Climate Change

Michael Burger & Jessica Wentz

Corporations have adopted a wide range of policies and initiatives to advance goals related to climate change mitigation and adaptation. This chapter tracks the evolution of climate change-related corporate social responsibility (CSR) initiatives since the beginning of the sustainable development movement in the 1970s and the rise of international climate governance in the 1990s. It describes the various types of CSR initiatives that companies have adopted to address climate change, including internal carbon prices, direct investments in renewable energy and energy efficiency, supply chain management, circular economy approaches, investment safeguards, and participation in voluntary certification programs. It also touches on some of the ways in which companies have used their resources to influence the behavior of other actors, specifically through engagement in governance and corporate philanthropy. The chapter concludes with a discussion of the limitations to CSR initiatives in the context of climate change and the need for an appropriate regulatory framework to make these initiatives effective and provide a backstop where such initiatives fall short on climate goals.

§18.01    INTRODUCTION

There is overwhelming scientific consensus that climate change is real and that concerted global action is needed to address this problem. While governments across the world have issued laws and policies aimed at addressing the causes and impacts of climate change, the overall effect of these actions is not sufficient to achieve the international target of limiting global temperature rise this century to “well below 2°C” and preferably 1.5°C.1 Due to the perceived inadequacy of government action, there has been a considerable amount of focus on the role that private actors—especially corporations—can play in combatting climate change.

To date, corporations have adopted a wide range of policies and initiatives aimed at reducing their emissions and otherwise mitigating their contribution to climate change. These include emissions reduction targets, internal cap and trade systems, direct investments in renewable energy systems and building efficiency retrofits, supply chain management standards, and voluntary disclosures. Such actions fall within the purview of environmental corporate social responsibility (CSR) and are also an integral part of the broader sustainable development movement and international efforts to address climate change. Companies have also undertaken initiatives aimed at adapting to climate change and enhancing the resilience of their operations and assets. Although many of these efforts are primarily intended to mitigate financial risks to the company, there are some examples of adaptation initiatives that also aim to mitigate risks to the environment and society at large. This chapter tracks global progress with respect to CSR and climate change. We begin with a brief history of how sustainable development and climate change mitigation rose to prominence as focal points of CSR initiatives across the world. We then review the different types of climate change CSR strategies that are in place today, drawing on specific examples from major companies such as Google and Microsoft. These are divided into “internal governance approaches” and “external-facing / cooperative approaches.” We conclude with a brief overview of critiques, lessons learned, and future directions in climate change CSR.

 

§18.02    BACKGROUND ON CSR, SUSTAINABLE DEVELOPMENT AND CLIMATE CHANGE

[A]    Co-evolution of Sustainable Development and Environmental CSR

The CSR movement first took off in the 1950s. At that time, CSR initiatives primarily consisted of corporate contributions to nonprofits working on health and human services, culture and the arts, and civic and community issues; and efforts to improve stakeholder, customer, and employee relations.2 It was not until the rise of the sustainable development movement in the 1970s that environmental matters became a key focus of CSR initiatives.3 Recognizing that other authors have thoroughly documented the co-evolution of the CSR and sustainable development movements,4 we provide only a brief summary here.

The 1972 UN Conference on the Human Environment is widely viewed as the starting point of the international sustainable development movement. The outcome document—the Stockholm Declaration—outlined twenty-six fundamental principles for the “preservation and enhancement of the human environment.”5 While none of these principles specifically referenced the private sector or business obligations, they did establish a general framework for environmental protection that is broadly applicable to both governmental and nongovernmental activities.

The UN held a second Conference on the Human Environment in 1982 and shortly thereafter established the World Commission on Environment and Development (also known as the “Brundtland Commission”). The Commission’s seminal report, Our Common Future, coined the term “sustainable development” and defined it as “development that meets the needs of the present without compromising the ability of future generations to meet their own needs.”6 It explicitly recognized the role that businesses must play in promoting sustainable development alongside governments and private citizens and identified specific strategies for industrial sustainability.7

The 1992 UN Conference on Environment and Development (also known as the first “Earth Summit”) produced two key publications: the Rio Declaration and Agenda 21. The Rio Declaration focused primarily on the role of states in promoting sustainable development;8 Agenda 21 contained a detailed discussion of the respective roles of all major stakeholders, including business and industry,9 and the relationship between government regulation and private sector regulation.10 Agenda 21 specifically addressed corporate environmental stewardship and CSR, stating that: “Business and industry, including transnational corporations, should recognize environmental management as among the highest corporate priorities and as a key determinant to sustainable development.”11

Many of the action items identified in Agenda 21 with respect to corporate governance are now part of the portfolio of environmental CSR initiatives. These include:

        – increasing the efficiency of resource utilization and reducing waste;12

        – reporting relevant environmental information to shareholders, creditors, employees, government authorities, consumers, and the public;13

        – accounting for environmental considerations in operations and investments, taking into account influence on suppliers and consumers;14

        – introducing pricing mechanisms to internalize environmental costs. 15

The UN hosted the 2002 World Summit on Sustainable Development, often referred to as “Rio plus 10.” The Johannesburg Declaration, the primary output from that summit, recognized “the private sector, including both large and small companies, has a duty to contribute to the evolution of equitable and sustainable communities and societies” and that there was a “need for private sector corporations to enforce corporate accountability” on this issue.16

Ten years later, at the 2012 World Summit on Sustainable Development (“Rio plus 20”), there was a much greater emphasis on the role of the private sector in sustainable development, with the “green economy” being one of two primary themes of the conference. The outcome document, The Future We Want, once again called on the private sector “to engage in responsible business practices” and contained a much more detailed discussion of the private sector’s role than previous declarations and compacts, with the exception of Agenda 21.17 For example, the parties “acknowledge[d] the importance of corporate sustainability reporting, and encourage[d] companies … to consider integrating sustainability information into their reporting cycle” and “to develop models for best practices and facilitate action for the integration of sustainability reporting.”18

In 2015 the UN hosted the 2015 Sustainable Development Summit and published the 2030 Agenda for Sustainable Development, the Sustainable Development Goals (SDGs), and accompanying targets. Again, there was considerable emphasis on the private sector and business. The 2030 Agenda called upon businesses “to apply their creativity and innovation to solving sustainable development challenges”19 and the UN established a “Private Sector Advisory Group” to help mobilize private sector action on the SDGs. The advisory group has since published a framework for engagement between the UN and businesses on SDG implementation.20

As the sustainable development framework has evolved, the role of business actors has gained increasing prominence. During this same period, there has also been considerable growth in the number and variety of CSR initiatives aimed at addressing environmental concerns and promoting more sustainable business practices. While it is difficult to pinpoint the precise effect of global sustainability efforts on specific CSR initiatives, there is little doubt that the expansion of such initiatives since the 1980s has been linked to those global efforts.21

 

[B]    Influence of UNFCCC Processes and Rise of Corporate Action on Climate Change

The United Nations Framework Convention on Climate Change (UNFCCC) was opened for signature at the 1992 Earth Summit and entered into force on March 21, 1994. The original treaty dealt almost exclusively with the roles and obligations of state actors in the fight against climate change. But like the sustainable development movement, the framework has evolved and private actors play an increasingly prominent role.

The focus on private sector engagement can be traced back to the 2009 Copenhagen Accord, which is often viewed as a turning point in international climate negotiations insofar as the top-down approach governance approach embodied by the Kyoto Protocol was replaced by a more decentralized policy architecture.22 This decentralized architecture provided greater latitude to non-state actors to participate in discussions regarding the structure and objectives of global climate governance, and appears to have galvanized non-state “climate experimentation.”23 The Copenhagen Summit was also noteworthy insofar as there was a dramatic spike in the number of non-state observers, which grew from 874 organizations the year prior to 1319 organizations at Copenhagen.24

Even before the shift toward decentralized climate governance, private actors played a key role in the implementation of UNFCCC policies and programs like the Clean Development Mechanism (CDM).25 For example, with the CDM, there are a variety of businesses involved in project development, validation, and verification. The key change since Copenhagen is that the private sector role has expanded such that private actors are not simply implementing global climate policy—they are also actively influencing it. Granted, private actors always had influence over the negotiations by virtue of their influence on State parties—but the channels for private sector influence have been formalized and inscribed into the system.

This transition was particularly evident during the lead-up to COP 21 and the drafting of the Paris Agreement. The “Lima-Paris Action Agenda” (LPAA) and an online Nonstate Actor Zone for Climate Action (NAZCA) were introduced to coordinate non-state participation in the negotiations, and the LPAA was declared to be the “fourth pillar” of COP 21, alongside national pledges, a financing package, and the negotiated agreement itself.26 The U.S. and other countries understood “climate finance” commitments to include private sector investment, not just direct foreign aid, and there was significant interest in leveraging non-state action to achieve climate finance targets. One study released during COP 21 found that nearly 5,000 companies from over 88 countries had made climate commitments representing over USD 38 trillion in revenue.27

The final text of the Paris Agreement reflected the Parties’ understanding that a key goal of UNFCCC action going forward should be to “mobilize stronger and more ambitious climate action by all parties and non-Party stakeholders” including private businesses and financial institutions.28 The agreement provides for the establishment of a sustainable development mechanism (SDM) that aims, among other things, “[t]o incentive and facilitate participation in the mitigation of greenhouse gas (GHG) emissions by public and private entities authorized by a Party”,29 as well as a mechanism to support nonmarket approaches to mitigation and sustainable development that also aims, among other things, to “enhance public and private sector participation in the implementation of nationally determined contributions.”30

The UNFCCC parties and secretariat have also worked to assist and galvanize non-state action since the Paris Agreement was adopted. For example, in 2017, the UNFCCC secretariat announced a collaboration with Gold Standard (a certification body) to assist corporations, investors, regions, territories, and cities in setting sustainability targets and assessing the sustainable development impacts of their initiatives.31

 

[C]    Relationship to Government Regulation and Failure to Regulate

One core idea underpinning the CSR movement is that regulation is not something that must be imposed from above, and a lack of regulation is not necessarily a desirable end. Corporations can self-regulate to achieve environmental and social goals, and CSR initiatives and government regulation co-exist, interact and co-evolve, with external governance processes influencing internal governance processes and vice versa.32

CSR initiatives can help to fill gaps in government regulation, and the modes of self-regulation embedded within these initiatives can help to inform future lawmaking.33 This gap filling role is especially important where governments are captured by private interest groups and regulatory decisions do not reflect the preferences of investors, shareholders, and the public. In the United States, for example, many CSR initiatives have arisen in response to the Trump administration’s efforts to unravel existing climate protections—these include the America’s Pledge and We Are Still In coalitions.34

Government regulation also complements CSR initiatives and remains an important backstop to self-regulation. For example, disclosure requirements and restrictions on fraudulent statements help to improve transparency, accuracy, and uniformity in CSR reporting.35 Consider GHG reporting protocols: these provide a common set of practices and metrics for measuring and reporting company emissions, which makes it easier to compare performance across multiple companies. Government regulation can also serve as a sort of “audit” on environmental claims made by companies, as illustrated by the recent enforcement actions brought by the United States Federal Trade Commission (FTC) against Volkswagen for deceiving customers with an advertising campaign promoting its supposedly “Clean Diesel” vehicles.36 On a more abstract level, government regulation contributes to the development of norms, such as the norm of internalizing environmental costs, which can shape corporate governance processes directly and indirectly by influencing the preferences of shareholders, customers, and the public.37

 

[D]    Rationales for Business Action on Climate Change

Some rationales for business action on climate change are clear. As an ethical matter, social actors should seek to internalize the harmful externalities of their actions; in the context of climate change, this means that companies should seek to minimize and mitigate their contributions to climate change (and any conduct which might exacerbate risks associated with climate change). As a practical matter, climate change is a massive global problem which transcends jurisdictional and corporate boundaries and its solution requires a concerted effort from all major actors, especially companies that are contributors to climate change.

Societal considerations like these explain why business should take action on climate change, but they do not necessarily explain why companies would take such action. There are also internal economic considerations which explain the voluntary uptake of initiatives aimed at addressing climate change and other social concerns—in other words, there is a “business case” for CSR, supported by empirical research finding a positive correlation between corporate social performance (CSP) and corporate financial performance (CFP).38 Some of the internal considerations which may lead to the uptake of CSR initiatives include:

        (1) protecting reputational interests, developing legitimacy, and reducing public scrutiny (this can be a particularly potent driver for CSR in the aftermath of a scandal or negative publicity);

        (2) marketing advantages and brand differentiation;

        (3) reducing operational costs and inefficiencies;

        (4) stakeholder pressure;

        (5) liability risk;

        (6) preparing for regulation;

        (7) avoiding future regulation; and

        (8) taking advantage of assistance programs and other business opportunities afforded by governments and Non-governmental Organizations (NGOs).

All of these considerations are relevant in the context of climate change CSR and they appear to have played a significant role in the uptake of the climate-related CSR initiatives discussed below.

 

§18.03    TYPOLOGY OF CLIMATE CHANGE CSR APPROACHES

Below we categorize and describe the different types of CSR approaches that companies have adopted in response to climate change. We begin by describing three foundational elements of environmental CSR—corporate codes of conduct, performance targets, and voluntary disclosures—and the integration of climate change-related considerations into these elements. We then drill down on some more specific CSR initiatives that are currently being implemented to reduce emissions and adapt to climate change, including internal carbon prices, direct investments, supply chain management, circular economy approaches, investment safeguards, and participation in voluntary certification programs. We conclude by discussing some of the ways in which companies are using their resources to influence the behavior of other actors, specifically through engagement in governance and through corporate philanthropy.

[A]    Corporate Codes of Conduct

A corporate code of conduct is a statement which sets forth a company’s core values, policies, standards, goals, and commitments for ethical and socially responsible conduct. These statements take various forms, ranging from short vague statements on company websites to detailed policies spanning hundreds of pages.39 They typically contain some sort of commitment to “sustainability” and/or “environmental protection” and references to “climate change” commitments are also becoming more common.

Corporate codes are often drafted internally and adopted unilaterally. But there has also been active effort by international organizations like the UN and NGOs to draft codes for later adoption by others. The 1999 UN Global Compact is one such example—it contains nine general principles on human rights, labor standards, and the environment. Signatories are expected to report annually on the implementation of these principles, but there is no outside verification or assessment of company performance. More recent efforts have focused on promoting the uptake of CSR codes that specifically relate to climate change. For example, the UN Global Compact’s “Caring for Climate” initiative invites companies to sign a statement which contains specific commitments pertaining to climate change.40

One fundamental criticism of many corporate codes of conduct is that they are too vague and aspirational to provide real insight into the company’s operations and intentions. As noted in one study of climate change CSR at petroleum, automobile, and apparel companies: “[t]he codes of conduct… are surprisingly dull and use, almost invariably, generic and non-binding statements regarding environmental protection” and the “abstract and rather empty norms” contained in those statements are not helpful in assessing a company’s environmental commitments or performances.41

But not all codes of conduct and policy statements suffer from this same defect. Some companies have published highly detailed reports containing aspirational commitments which are supported with specific implementation measures and performance targets, such as renewable energy investments and emission reduction targets. We discuss these types of implementation measures as distinct CSR approaches below, recognizing that they are often linked to a broader code or policy statement.

 

[B]    Performance Targets

Establishing an overarching sustainability or CSR policy is only the first step toward improving a company’s social and environmental performance. For these policies to take effect, they need to be accompanied by concrete implementation measures and milestones for assessing performance. One common method of “fleshing out” a CSR policy is to adopt internal performance targets that correspond with broader sustainability and societal goals. These targets can be embedded within the policy itself or published separately (which may be preferable if a company wishes to update the targets more frequently than the underlying policy document).

Many companies have now established internal performance targets related to climate change. These include carbon neutrality targets, emission reduction or control targets, renewable energy procurement targets, energy efficiency targets, and investment targets, among other things. Such targets have become one of the most common forms of climate change-related CSR, perhaps due to their simplicity and the ease of communicating them to the public. According to a 2017 report, 63% of the Fortune 100 companies and 48% of Fortune 500 companies had established one or more clean energy targets.42 There is also an increase in the ambition of such targets, with hundreds of companies now committing to going carbon neutral or relying on 100% renewable energy, including major players like Google, Apple, Facebook, and Microsoft, and some of these companies are now aiming to go “beyond carbon neutral.”43

Once again, international organizations and NGOs are playing a key role in facilitating the uptake of these types of performance targets. For example, the UNFCCC Secretariat’s “Climate Neutral Now” program invites companies to take a climate neutrality pledge in exchange for public recognition and specifies the steps that companies must take to effectuate this pledge (measuring and reporting GHG emissions, reducing them as much as possible, and purchasing offsets for those emissions which cannot be reduced through direct operational changes).44 The UN also provides a platform through which companies can purchase UN certified offsets for this program.45

Performance targets are a useful complement to a broader CSR policy, but they do not themselves establish a clear roadmap for implementation of the policy. The remainder of this section will focus on different types of implementation strategies which can be used to achieve performance targets and corresponding CSR goals related to climate change.

 

[C]    Voluntary Disclosures and Reporting

CSR initiatives are voluntary and thus not subject to any legal requirements for monitoring, verification, or enforcement. Stakeholders, customers, and civil society organizations can perform a function, helping to monitor the implementation of CSR initiatives and verify claims made by corporations. But to perform this function, they must have access to reliable information about the corporation’s CSR initiatives. Public disclosures thus play a fundamentally important role in CSR.46

Such disclosures may be entirely voluntary or issued in compliance with specific legal requirements, such as those pertaining to securities disclosures or environmental reporting. Both forms of disclosure are on the rise. A 2015 study conducted by the Center for Climate and Energy Solutions (C2ES) found that 55% of S&P Global 100 companies mentioned climate change in their CSR reports and about 40% mentioned it in their financing filings.47

 

[1]    Legally Required Disclosures

Legally required disclosures do not necessarily qualify as CSR but they do support CSR by providing information that can be used to evaluate a company’s performance on environmental and social matters and must therefore be considered as part of the broader CSR framework. In some instances, companies may also go above and beyond the minimum legal requirements in their disclosures, in which case their voluntary actions may qualify as CSR.

As noted in §18.02[C], emission reporting requirements, such as those outlined for UNFCCC parties and embedded in domestic legislation like the Clean Air Act, provide the public with the data needed to assess company claims pertaining to carbon footprints and emission reductions. These are a key form of public disclosure on a company’s contribution to climate change and they provide a means for challenging and penalizing companies that make false claims on this subject.

More recently, there has been considerable interest in the role of financial reporting requirements in promoting public disclosure of climate change-related risks, company resiliency, and adaptation needs. Financial regulators now recognize that some discussion of climate-related risks is required under existing reporting laws, even where those laws do not explicitly mention climate change. For example, the U.S. Securities and Exchange Commission (SEC) issued interpretive guidance instructing companies to report on climate change-related risks, including regulatory risks, where such risks may have a material effect on the company’s business and operations.48 Courts are also now beginning to weigh in on the question of when and under what circumstances climate-related disclosures are required under existing laws.49

Responding to a request from the G20 finance ministers and Central Bank governors to review the financial implications of climate change, the Financial Stability Board (FSB) has created a Task Force on Climate-Related Financial Disclosures (TCFD) to examine the question of how financial reporting on climate risk could be improved.50 In June 2017, the TCFD released a set of final recommendations on climate-related financial disclosures, including general recommendations and sector-specific recommendations, which emphasized the need for comprehensive disclosures which address not only the actual and potential impacts of climate change on the company’s assets and operations but also the nature of the organization’s governance structure, risk management approaches, and metrics and targets used to assess climate-related risks and opportunities.51

Another group operating in this space is the Climate Disclosures Standards Board (CDSB), an international consortium of business and environmental NGOs which has been working to improve reporting of climate-related matters in financial disclosures since 2007. CDSB published a Climate Change Reporting Framework in 2013,52 and more recently, has been working to promote the uptake of the TCFD recommendations by businesses.53

 

[2]    Voluntary Disclosures

Many companies with comprehensive CSR policies also voluntarily report on the implementation of these policies. Such reports tend to align more closely with the scope of the company’s CSR efforts (whereas legally mandated disclosures may capture only some aspects of those efforts). Because these reports are purely voluntary, there is no penalty for failing to issue them or omitting information from them—however, if the report contains falsehoods or the omission of information is extremely misleading, then the company may run afoul of laws which prohibit deceptive business claims or greenwashing.54

NGOs have played an important role in promoting voluntary disclosures pertaining to climate matters. The CDP, formerly known as the Carbon Disclosure Project, has worked to promote voluntary disclosures on climate-related matters since 2002. CDP provides a reporting framework for company disclosures, an online platform for the publication of those disclosures, and periodic reports evaluating the quality of the disclosures.55 To reward companies with high quality disclosures, CDP maintains an “A list” with rankings based on whether and how well a company responds to each of the questions in its reporting framework.56

The World Resources Institute (WRI) GHG Protocol is another example of an NGO effort to promote improved disclosures on climate.57 According to WRI, this protocol supplies the world’s most widely used GHG accounting standards.58 It recognizes three different “scopes” of emissions that can be disclosed in company reports:

Scope 1: Direct GHG emissions (including fuel combustion, company vehicles, and fugitive emissions).

Scope 2: Electricity indirect GHG emissions (from consumption of purchased electricity, heat, or steam)

Scope 3: Other indirect GHG emissions (such as those form the extraction and production of purchased materials and fuels, transport-related activities in vehicles not owned or controlled by the company, etc.).

The protocol states that companies should account for the first two scopes, whereas the third scope is an “optional reporting category.”59

WRI has published a number of supplemental standards and guidance documents to promote implementation of the core protocol (also referred to as the Corporate Standard) and to provide similar guidance to governmental entities. The supplemental standards relevant to companies include the Corporate Value Chain (Scope 3) Standard, which describes how companies can assess their entire supply chain emissions impact and identify where to focus mitigation efforts, the Product Standard which can be used to understand the full lifecycle emissions of a product, and the Project Protocol, which can be used to quantify GHG benefits of climate change mitigation projects.60 WRI has also published special guidance for measuring and reporting Potential Emissions from Fossil Fuel Reserves (intended for oil, coal, and gas companies), Agricultural Guidance (covering all agricultural sectors), Scope 2 Emissions, and Scope 3 Emissions.61

 

[D]    Internal Carbon Price

Many companies now use internal carbon pricing as a strategy for addressing their emissions impacts. According to CDP disclosures, there were 1,389+ companies that had adopted internal carbon pricing mechanisms in 2017, representing an eight-fold increase since 2013.62 This strategy is often deployed in conjunction with emissions reduction performance targets. For many businesses, carbon pricing is appealing because it presents potential harmful impacts in clear dollar values and creates an incentive for companies to reduce their emissions impact without dictating exactly how they must do this.

There are several different forms of internal carbon pricing.63 Some companies impose a carbon fee across all operations which is collected from the company’s revenue stream and then reinvested in emission reduction projects and carbon offsets.64 These fees typically range from 5 to 40 per metric ton of CO2, but there are many outliers ranging from less than 1 to as much as 160 per ton. In most cases, the carbon fees are not as high as the “social cost of carbon” as estimated by the U.S. EPA (36 per ton in 2015, applying a 3% discount rate) and in academic literature (up to 134 per ton).65 Nonetheless, this is the most effective form of internal carbon pricing as the price signals are very clear to various departments within the company and the revenue generated is channeled back into climate mitigation initiatives.

By way of example: After pledging to make its operations carbon neutral in 2012, Microsoft imposed a carbon fee for electricity and employee air travel, and uses the revenue to invest in clean energy, energy efficiency, e-waste recycling, and the purchase of carbon offsets.66 The carbon fee is calculated by dividing the total cost of environmental initiatives and investments needed to get the company to carbon neutrality by the projected total emissions across all Microsoft operations. Microsoft executives explained why they adopted this approach as opposed to, e.g., a carbon pricing metric developed by a third party: “We did not want to debate why it has to be a certain price of carbon… [b]y using a simple model from an organizational perspective—money in, money out—accountability for the pollution associated with our own operations, and resources for our own environmental work, the carbon fee was easily understood and unarguable.”67 As of early 2017, Microsoft claimed that the imposition of the fee had eliminated 9.5 million metric tons of GHG emissions, led to 14 billion kWh of green power purchases, and also benefitted the company’s bottom line.68

A second approach taken by some companies is to identify a “shadow price” of carbon and then use that to support long-term business planning and investment decisions. Under this approach, the company does not actually impose a fee based on the emissions of various departments or operations—it simply integrates a fee into its financial planning analysis. The shadow prices used by companies tend to be higher than actual carbon fees and range from 2 to nearly 900 per ton.69

Finally, some companies will employ what is referred to as “implicit carbon pricing” whereby they identify the marginal abatement cost of emission reduction measures and compliance with government regulations in order to help inform their financial planning.70 Unlike the carbon fee or shadow price, the implicit price is calculated retroactively based on measures already implemented, and it is primarily used to help a company understand its carbon footprint.71 The implicit price does not by itself drive climate action, but can serve as the basis for a carbon fee.

Once again, nongovernmental groups play an important role in facilitating the uptake of carbon pricing mechanisms. The Center for Climate and Energy Solutions (C2ES) has created a Business Environmental Leadership Council through which it engages companies on internal carbon pricing mechanisms and other climate mitigation strategies;72 it also issues many publications aimed at providing guidance and technical support to companies interested in adopting these mechanisms.73

 

[E]    Direct Investments

Direct investments in climate action take two primary forms: capital investments and purchases of clean energy credits and/or offsets.

[1]    Capital Investments

Capital investments in energy efficiency retrofits, on-site renewable energy, and other improvements aimed at decreasing a company’s carbon footprint are perhaps the most direct forms of climate change CSR. These investments represent a “win-win” solution for many companies insofar as they can reduce operating costs (e.g., from electricity purchase) while also improving the sustainability of operations.74

Many companies are now also investing in operational and physical changes aimed at making their assets and operations more resilient to the effects of climate change. Such investments often are made to protect a company’s financial interests but also can serve a broader social purpose by mitigating environmental and human health risks associated with: (i) the effects of climate change on a company’s assets and operations, or (ii) the effects of company’s operations on natural resources that are also affected by climate change. Consider a facility that contains hazardous substances and is situated on a coastline or floodplain: proactive investments to fortify the facility against sea level rise and/or more extreme flooding would reduce the risk of hazardous discharges thereby protecting public health and natural resources in the area. Or, consider a facility that requires a lot of potable water, located in a dry area such as the American West, where warmer and dryer summers will put additional stress on freshwater resources: investments in water conservation provide another approach to risk mitigation.

This is one context where liability risk provides an important backstop to and motivator for company action. As the impacts of climate change become more pronounced, particularly with respect to the frequency and severity of extreme weather events, many companies are grappling with the possibility that they could be held liable for failing to prepare for the impacts of a changing climate on their assets and operations. There is a good deal of uncertainty about what legal standards courts will apply going forward, as the body of case law on this topic is very limited. Two lawsuits filed by the Conservation Law Foundation (CLF) against Exxon and Shell for failing to prepare coastal oil storage facilities for flooding from storms and sea level rise75 put companies on notice that they may be sued for this sort of inaction. There has also been a flurry of lawsuits seeking to hold major fossil fuel companies liable for their contribution to climate change,76 which may motivate companies with similarly large carbon footprints to proactively invest in mitigation.

The financial services sector also plays an important role in motivating CSR investments in both climate change mitigation and adaptation. Many insurers, lenders, and investors are now seeking to limit their exposure to financial risks associated with climate change—Moody’s, for example, recently announced that will evaluate whether states and municipalities lack “sufficient adaptation and mitigation strategies” when assigning credit ratings.77 Such decisions are largely driven by financial risk considerations, but in some cases, they are also linked to the company’s CSR strategy.78

 

[2]    Purchasing Clean Energy Credits and Carbon Offsets

Some companies have also begun to purchase renewable energy credits or certificates (RECs) as an alternative or complement to direct investments in renewable energy and efficiency. A REC is a tradable instrument which represents 1 MWh of renewable-generated energy. Companies will frequently purchase RECs in lieu of direct investments where the cost of the RECs is cheaper than the cost of direct emissions reduction or where direct emissions reduction is not a viable option. Companies use RECs to offset the GHG emissions from electricity use (known as “Scope 2” emissions).

Carbon offsets are a similar tool that serves a similar function. These represent the act of reducing, avoiding, destroying or sequestering the equivalent of one ton of carbon dioxide equivalent (CO2e). Carbon offsets can be used to offset any type of emission—Scope 1 (direct), Scope 2 (electricity use), or Scope 3 (other indirect sources)—but companies typically only use them for Scope 1 and Scope 3 emissions because they tend to be more expensive than RECs. 79 RECs and carbon offsets are not interchangeable, as they rely on different metrics and are subject to different requirements—most notably, offsets must be “additional” as compared with a theoretical baseline, whereas additionality is not required for RECs.80 That said, the emissions reductions achieved through renewable energy installations can be treated as offsets rather than RECs if additionality and other requirements are met.81

 

[F]    Supply Chain Management and Circular Economy Approaches

In the CSR context, “supply chain management” refers to efforts undertaken by companies to manage the social and/or environmental effects of products and activities within their supply chain. This term is sometimes used to refer only to the management of upstream impacts from suppliers and product inputs, but for the purposes of this chapter, we adopt a more expansive definition which encompasses the management of the entire supply chain flowing from supplier to manufacturer to consumer. This is consistent with the approach taken in much of the literature on “green” or “sustainable” supply chains82 as well as statements made by many companies about the scope of their supply chain management programs. The aspects of supply chain management which deal with waste reduction and efficiency are increasingly referred to as “circular economy” approaches and are discussed separately below.

[1]    Supply Chain Management and Low-Carbon Procurement

Investments in renewable energy, energy efficiency, clean energy credits and offsets are commonly used to offset a company’s direct emissions and emissions associated with electricity use. To address other indirect (Scope 3) emissions, some companies are now implementing supply chain management programs.83 These programs typically aim to reduce emissions from upstream processes (e.g., emissions from the manufacturing of materials or parts used by the company in its products or business operations), but in limited cases, they also target downstream emissions (e.g., emissions from product use or waste streams). Supply chain management is critical to achieving international climate goals because emissions from a company’s supply chain typically exceed the emissions over which they have direct control.

Supply chain management programs that seek to improve the sustainability or reduce pollution from products purchased by the company are often referred to as “green” or “sustainable” procurement programs or, in the context of climate change, “low carbon” procurement. These are perhaps the most common forms of supply chain management.84

The CDP has developed a supply chain program to promote the disclosure of information about sustainable (and climate-friendly) supply chain management.85 Participating companies—including both purchasing companies and suppliers—are asked to fill out a questionnaire about how they manage risks related to climate change, deforestation, and water-related risks in their supply chains. CDP publishes an annual report on the disclosures and ranks the companies. 4,800 companies representing 99 supply chain members (purchasing companies) participated in the supply chain disclosure program in 2017.86 One key finding from the 2017 disclosures was that French companies are taking the lead with supply chain emissions management in large part due to the adoption of a law which establishes a “duty of vigilance” for large multinational firms that carry out all or part of their activity to prevent human rights violations and environmental impacts throughout their chain of production. Meanwhile, U.S.-based suppliers were “trailing most among the countries analyzed in terms of responding to the CDP supply chain questionnaire and [were] underperforming in almost all metrics.”87

 

[2]    Downstream and Circular Economy Approaches

A few select companies are now going further with supply chain management, working to reduce emissions throughout their supply chains through the use of “circular economy” approaches. These entail efforts to reduce material consumption and waste by minimizing, recycling, and reusing materials throughout the supply chain—the overarching idea being to treat the supply chain as a circular rather than linear process whereby outputs become inputs wherever possible. Because almost all production processes (and corresponding material outputs) have a carbon footprint, these circular economy efforts tend to have beneficial emissions impacts even when there is no explicit emission reduction effort.88

[G]    Social and Environmental Investment Safeguards

Institutional investors will often have safeguard policies aimed at ensuring that their investments will not cause unacceptable environmental or social harm or result in major social controversy. Climate change occasionally factors into these policies: as noted above, some investors have adopted investment standards pertaining to climate change mitigation and adaptation with an eye toward limiting financial risk exposure. But in most cases, investors’ safeguard policies lack substantive requirements pertaining to climate change mitigation and adaptation. Rather, they tend to focus on the protection of procedural rights—for example, by specifying that local communities must be given the opportunity to learn about and provide feedback on projects that affect them. Even where there are no explicit provisions related to climate change, these policies support climate-related CSR by ensuring that companies do not violate essential rights when undertaking projects to reduce emissions or adapt to climate change.

[H]    Voluntary Certification Programs

One critical question for voluntary initiatives is who will monitor company conduct and verify that these companies are actually doing what they say they are doing. Public disclosures, discussed above, play a fundamentally important role in facilitating public monitoring and enforcement of company claims. But even armed with the information provided in those disclosures, the public may not be in a good position to assess the veracity of claims or the effectiveness of CSR programs.

Voluntary certification programs can help fill the enforcement gap. These programs consist of two elements: (i) the establishment of standards for a particular class of products or activities, and (ii) third party verification of whether a company is meeting those standards. Examples of climate-related certification programs include: the Carbon Reduction Institute’s Carbon Neutral Products and Services Certification, 89 the Carbon Fund’s CarbonFree product certification,90 Natural Capital Partners’ CarbonNeutral Protocol (which certifies company claims of carbon neutrality with respect to specific product lines, service, activities, or the company as a whole);91 and the many different certification systems available for carbon offsets and emission reduction credits.92 CDP’s program of establishing disclosure standards and assessing the quality of disclosures also serves a function similar to these more formal certification programs, although CDP does not issue any formal certification for disclosures.

 

[I]    Engagement in Governance

CSR policies can look beyond a company’s direct activities and supply chains, seeking to influence change on a broader scale. Companies are clearly interested in engaging in climate governance efforts at national, sub-national, and international levels—this is evident from, e.g., growing corporate participation in UNFCCC negotiations. Certainly, this sort of engagement is primarily motivated by financial considerations, but it can also be part of a company’s CSR strategy.

[J]    Corporate Philanthropy

Corporations can also seek to influence action beyond their own operations and supply chains through corporate philanthropy. Currently, only a small share of philanthropic donations actually go toward climate change-related initiatives (between 0.8% and 2.2% according to data from the U.S., U.K., and Europe).93

§18.04    CRITIQUES, LESSONS LEARNED, AND FUTURE DIRECTIONS FOR CLIMATE CHANGE CSR

Even with the growth in CSR, there is still a large gap between corporate commitments and policies and what is needed to attain sustainable development targets.94 This is certainly true for targets pertaining to climate change mitigation and limiting warming to “well below” 2°C; under current emission trajectories the world will very likely exceed 3°C of warming.95

CSR is not a substitute for adequate regulation. CSR initiatives are ultimately shaped and limited by a company’s financial interests, and while many companies are willing to adopt initiatives that have neutral or even modestly negative effects on short-term profit margins (perhaps with long-term reputational and financial interests in mind), there are a very few companies that would adopt initiatives that are not beneficial to the bottom line.96 For this reason, it is unlikely that companies with major emissions impacts will truly internalize the costs of those impacts without being compelled to do so by regulation.

The lack of effective verification and enforcement mechanisms is also an important limitation to CSR programs. While some companies have opted into third-party certification programs, the vast majority of company CSR policies are not subject to any external oversight. The lack of standard reporting metrics also makes it harder to assess and verify claims made by companies and hold them accountable for the commitments they have made. 97 As a result, many actions promoted as “CSR” may actually just be greenwashing—companies claiming that their products and activities are more sustainable, or climate-friendly, than is actually the case.

Greenwashing creates confusion and may placate the public and policy-makers such that there is less pressure for real change in business conduct. 98 To provide a particularly egregious example: in some cases, companies will lobby for suboptimal levels of regulation and then “capture the surplus associated with being ‘good citizens’ in the face of bad regulation.”99 Conversely, companies’ CSR programs may enable them to deflect or delay government intervention,100 and while this may actually be a beneficial outcome (if the CSR programs fully offset the need for regulation), it is often the case that deferred regulation means deferred benefits for society and the environment.

Another very common example of greenwashing is the practice of reporting only on positive environmental and social outcomes without providing a complete picture of the company’s operations (including negative social and environmental outcomes).101 For example, a company might report substantial emission reductions in one of its departments or supply chain links while failing to mention that its overall emissions increased during that same period.

Carbon offsets are also sometimes critiqued as a form of “greenwashing” a company’s emissions impacts. Critics of offsets question whether these offsets actually represent additional emission reductions as compared with a theoretical baseline where the offset was never issued. If the offset is not in fact “additional” then it is a fiction to equate it to a unit of emissions reduction. Most critics recognize that offsets can be additional, but that existing certification systems are not sufficient to ensure additionality, and thus it is preferable for a company to pursue direct emissions reduction instead of purchasing offsets.102

Ultimately, corporate action on climate change on its own is unlikely to produce significant results with respect to climate change mitigation and adaptation, as the incentives to cheat are too great and the punishments for not playing nice are too small. But CSR still has an important role to play in the overall scheme of action on climate change. Indeed, evidence shows that CSR works in the right context. According to a 2011 study, corporate reporting and codes of conduct on climate change were most effective where: (i) there is “hard” regulation operating on the background; (ii) corporations are operating in stakeholder-oriented countries or producing consumer products that are sold in stakeholder-oriented countries; and (iii) there is transparency and standardization of reporting metrics.

The “hard law” background—often referred to as the “shadow of hierarchy”—is especially important for effective CSR. Throughout this chapter, we discuss relatively concrete ways in which government regulation improves the quality and transparency of CSR reporting and supplements CSR initiatives. But there are also more subtle and complex interactions between government regulation and corporate regulation. Government laws and policies help shape expectations of what is “normal” or “acceptable” in a society, which in turn influences consumer preferences, shareholder expectations, and company conduct.103

The bottom line is that CSR is most effective at achieving beneficial social and environmental outcomes with the right regulatory backing. And even where regulators are falling behind, corporations can continue to demonstrate leadership through their conduct and investments and can influence how government actors, other companies, and even individuals understand the nature of the climate problem, the universe of potential solutions, and the values inherent in taking action.
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PART C    Human Rights and Labour Issues




CHAPTER 19    The International Human Rights Framework and the Role of Business: The Journey from the Universal Declaration of Human Rights to the UN Guiding Principles on Business and Human Rights

Lene Wendland*The chapter is written in the author’s personal capacity and does not necessarily represent the views of UN Human Rights or the wider United Nations system.

This chapter discusses the evolution of the international human rights framework from the 1948 Universal Declaration of Human Rights developed in response to the atrocities of World War II, through the development of international human rights treaties over the following decades imposing duties on states to protect, respect and fulfil human rights, to the emerging need in the last decades of the twentieth century for the human rights framework to encompass rights and responsibilities in the context of business activities. The chapter outlines the background, process and key concepts of the UN Guiding Principles on Business and Human Rights, and ends by a reflection of the developments since the endorsement in 2011 by the UN Human Rights Council of the UN Guiding Principles.

§19.01    INTRODUCTION

All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.

Universal Declaration of Human Rights, Article 1

 

On 10 December 1948, the United Nations General Assembly adopted the Universal Declaration on Human Rights (Universal Declaration or UDHR).1 The Universal Declaration is a milestone in the history of human rights, marking the beginning of an international human rights framework underpinned by global norms and legal standards.

The Universal Declaration was a response to the wars and horrors of the preceding decades, most notably Nazi Germany’s persecution of Jews and its plan for a ‘Final Solution’ to exterminate all European Jewry in the Holocaust.

At the time these atrocities were committed, international law provided little protection against assaults on the dignity and security of persons and imposed no limitations on how a nation state could treat its own citizens. These were gaps the Universal Declaration on Human Rights sought to address by proclaiming the inherent right of all individuals to dignity and equality without distinction of any kind, such as race, religion, national or social origin.2

Following the adoption of the Universal Declaration, international human rights law evolved with further elaboration of the rights and the corresponding duties of states to respect, protect and fulfil rights. In line with traditional international law doctrine, human rights obligations were largely a matter for states who would negotiate human rights treaties and decide whether to ratify and enforce them.

It would take several decades before any serious attention was devoted to the role and responsibilities of business enterprises with regard to human rights. Beginning with efforts by the United Nations to develop an international code of conduct for transnational corporations in the 1970s, it was not until 2011 that a global consensus emerged about the responsibilities of business with regard to human rights. The United Nations Guiding Principles on Business and Human Rights (UNGPs)3 were unanimously endorsed by the United Nations Human Rights Council4 and constitute a comprehensive framework to address risks to human rights occurring in the context of business activities. In articulating distinct, but complementary responsibilities for states and business enterprises, the UNGPs not only build on but also expand the traditionally state-centric international human rights framework dating back to the UDHR in 1948.

This chapter provides an overview of key elements of the international human rights framework and how this framework evolved to include the responsibility of business.

 

§19.02    THE EVOLUTION OF AN INTERNATIONAL HUMAN RIGHTS REGIME

Where, after all, do universal human rights begin? In small places, close to home … they are in the world of the individual person; the neighbourhood he lives in; the school or college he attends; the factory, farm, or office where he works. Such are the places where every man, woman, and child seeks equal justice, equal opportunity, equal dignity without discrimination. Unless the rights have meaning there, they have little meaning anywhere.

Eleanor Roosevelt

[A]    The International Bill of Human Rights

[1]    The Universal Declaration of Human Rights

In his compelling book East West Street,5 international lawyer and academic Philippe Sands traces the personal history of Cambridge academic Hersch Lauterpacht and his family in pre-war Poland (now part of Ukraine) and during the Holocaust. The disaster that befell his family and millions of others led Professor Lauterpacht to propose a new concept in international law to describe the killings of individuals on a large scale: ‘crimes against humanity’.

Having found that international law offered no protection against the treatment of German Jews by the Nazi Government, Professor Lauterpacht furthermore proposed extending the scope of ‘crimes against humanity’ to include acts perpetrated by states against their own citizens.

As part of his efforts to embed the concept of ‘crimes against humanity’ in international law, Professor Lauterpacht developed a proposal for ‘An International Bill of the Rights of Man’, made the case for protection of individuals against abuses by states and inspired the drafting of the Universal Declaration of Human Rights.6

While Professor Lauterpacht was struggling to get support for his idea of an International Bill of the Rights of Man, United States (US) President Franklin D. Roosevelt delivered a speech to the US Congress in January 1941, which was to prove a seminal moment on the road to realise Lauterpacht’s idea.

In the speech, the President insisted that people in all nations in the world were entitled to four freedoms (the Four Freedoms):

        (1) freedom of speech and expression

        (2) freedom of worship

        (3) freedom from fear and

        (4) freedom from want.

After the end of World War II, this vision of ‘a world free from fear and want’ was embedded first in the UN Charter from 1945 and subsequently in the Universal Declaration,7 adopted by the UN General Assembly on 10 December 1948,8

Drafted by representatives with different legal and cultural backgrounds from all regions of the world, the Universal Declaration set out – for the first time in international law – fundamental human rights to be universally enjoyed and protected.

The Preamble of the Universal Declaration recognised that ‘disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief and freedom from fear and want’, and went on to claim the Universal Declaration as:

… a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society ……. shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance, both among the peoples of Member States themselves and among the peoples and territories under their jurisdiction.

The Universal Declaration consists of thirty substantive articles. With the experience of people like Professor Lauterpacht and many millions more so fresh in the minds of the drafters, the catalogue of rights contained in these articles reads like a virtual cry of ‘Never again!’. Article 1 lays down the philosophy on which the Universal Declaration is based, namely that ‘all human beings are born free and equal in dignity and rights’. The article defines the basic assumptions of the Declaration that the right to liberty and equality is man’s birthright and cannot be alienated.

Article 2 sets out the basic principle of equality and non-discrimination and forbids ‘distinction of any kind, such as race, colour, sex, language religion, political or other opinion, national or social origin, property, birth or other status’ in the enjoyment of the rights and freedoms set out in the Declaration.

Article 3, considered to be the first cornerstone of the Universal Declaration, proclaims the right to life, liberty and security of person – a right essential to the enjoyment of all other rights.9 Reflecting the first three of President Roosevelt’s Four Freedoms, this article introduces Articles 4–21 in which other civil and political rights are set out, including:

        – Prohibition of slavery or servitude (art. 4)

        – Prohibition of torture or cruel, inhuman or degrading treatment or punishment (art. 5)

        – The right to recognition as a person before the law (art. 6)

        – Equality before the law and equal protection of the law (art. 7)

        – The right to an effective remedy for acts violating rights granted by law (art. 8)

        – Prohibition against arbitrary arrest, detention or exile (art. 9)

        – The right to privacy and family life (art. 12 and art. 16)

        – The right to seek and to enjoy asylum in other countries from persecution (art. 14)

        – Right to a nationality (art. 15)

        – Right to own property and not to arbitrarily be deprived of property (art. 17)

        – Right to freedom of conscience and religion, opinion and expression, and peaceful assembly (arts. 18, 19 and 20)

In the spirit of the Four Freedoms, the Universal Declaration also contains articles aimed at ensuring Freedom from Want, meaning the freedom to have an adequate standard of well-being. Article 22 is considered the second cornerstone of the Universal Declaration and sets out economic, social and cultural rights as indispensable for human dignity and the free development of personality. At the same time, it recognises that realisation of the rights may be limited according to the resources of each state.10

The rights recognised in Articles 23 to 27 include the following:

        – The right to work and just and favourable conditions of work (art. 23)

        – The right of everyone without any discrimination to equal pay for equal work (art. 23)

        – The right to form and join trade unions (art. 23)

        – The right to rest and leisure, including reasonable limitation of working hours and periodic holiday with pay (art. 24)

        – The right to a standard of living adequate for the health and well-being of individuals and their families, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond the individual’s control (art. 25)

        – Recognition that motherhood and childhood are entitled to special care and assistance (art. 25)

        – The right to education (art. 26)

        – The right to freely participation in cultural life and to share in scientific advancement and its benefits, and to the protection of the moral and material interests resulting from scientific, literary or artistic production of which a person is the author (art. 27)

Taken together, the substantive articles of the Universal Declaration imply that the Four Freedoms are interconnected: To live in freedom and dignity requires not only being able to freely think and express oneself and being protected against physical assault, torture and slavery but also being spared from conditions like poverty, hunger, homelessness, abusive working conditions and unequal pay. Several decades later, the Vienna Declaration and Programme of Action, adopted at the 1993 World Conference on Human Rights, affirmed that all human rights are universal, indivisible, interdependent and interrelated.11

The final part of the Universal Declaration recognises that the context in which rights are exercised matter and that everyone is entitled to a social and international order in which the rights and freedoms set forth in the Universal Declaration can be fully realised.12

The Declaration also sets some boundaries to the enjoyment of rights. Article 29 stipulates that everyone has duties to the community that the exercise of a person’s rights and freedoms can be subjected to limitations in specific circumstances13 and that the rights and freedoms in no case can be exercised contrary to the purpose and principles of the United Nations. Article 30 stresses that nothing in the Declaration may be interpreted as implying ‘for any State, group or person’ any right to engage in activities aimed at the destruction of any of the rights and freedoms.

Since 1948, the Universal Declaration has been the most important and far-reaching of all United Nations declarations and a fundamental source of inspiration for national and international efforts to promote and protect human rights and fundamental freedoms. It has set the direction for all subsequent work in the field of human rights and has provided the basic philosophy for many legally binding international instruments designed to protect the rights and freedoms which it proclaims.14

It is striking that most if not all of the issues addressed in this 70 +-year-old text resonate so strongly in today’s world: Slavery and servitude, equal pay for equal work of men and women, health and safety in the workplace, freedom of religion, the right to seek asylum are just some of the issues addressed in the Universal Declaration that resonate only too well in in the present time. This bears testament to the foresight – and insight – of the drafters of the Universal Declaration.

At the same time, it is arguably an indictment of the global governance framework which should uphold global norms that fundamental challenges to the enjoyment of the rights set out in the Universal Declaration persist seven decades after they were proclaimed.

 

[2]    The Two Covenants

The Drafting Committee tasked by the General Assembly with drafting the Universal Declaration15 initially decided to prepare two documents: one in the form of a declaration, which would set forth general principles or standards of human rights; the other in the form of a Convention (later renamed Covenant), which would define specific rights and their limitations and impose legal obligations on states upon ratification. However, by 1948 only the non-binding Declaration was ready for adoption.16

Upon adopting the Universal Declaration, the General Assembly requested the Commission on Human Rights to prepare a legally binding Covenant on human rights and draft measures of implementation.17

During the process of drafting the Covenant – and despite a declaration by the General Assembly in 1950 pronouncing that ‘the enjoyment of civic and political freedoms and of economic, social and cultural rights are interconnected and interdependent’18 – it became clear that there was a sharp divide between states who favoured civil and political rights and those who favoured economic, social and cultural rights.19 The General Assembly instead requested the Commission ‘to draft two Covenants on Human Rights, … one to contain civil and political rights and the other to contain economic, social and cultural rights’.20 The General Assembly specified that the two Covenants should contain as many similar provisions as possible and – reflecting the emerging process of decolonisation – decided that both should include an article providing that ‘all peoples shall have the right of self-determination’.21

It proved to be a much lengthier process negotiating legally binding texts during a period of decolonisation and in a geopolitical environment heavily influenced by the Cold War than it had been drafting the aspirational, but non-binding Universal Declaration at a time when the memories of war and atrocities were still fresh. While the Commission on Human Rights completed preparation of the two drafts in 1953 and 1954, it was not until 1966 that the negotiation of the two Covenants was completed and adopted by the General Assembly.22

In addition to Article 1, the preambles and Articles 3 and 5 of the two International Covenants are almost identical.

The preambles recall the obligation of states under the Charter of the United Nations to promote human rights; remind the individual of his responsibility to strive for the promotion and observance of those rights; and recognise that, in accordance with the Universal Declaration, the idea of free human beings enjoying civil and political freedom and freedom from fear and want can be achieved only if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights.

Common Article 3 reaffirms the equal right of men and women to the enjoyment of all human rights and enjoins states to make that principle a reality. Common Article 5 provides safeguards against the destruction or undue limitation of any human right or fundamental freedom, and against misinterpretation of any provision of the Covenants as a means of justifying infringement of a right or freedom or its restriction to a greater extent than provided for in the Covenants. It also prevents states from limiting rights already enjoyed within their territories on the ground that such rights are not recognised, or recognised to a lesser extent, in the Covenants.

Beyond the common articles, the substantive rights contained in the two Covenants largely mirror the corresponding rights in the Universal Declaration, albeit notably not contained within the same document.

Like the Universal Declaration’s Articles 29 and 30, the Covenants impose certain conditions and limitations on the enjoyment of rights.

The International Covenant on Economic, Social and Cultural Rights (CESCR) has a general limitation clause providing that the rights may be limited by law, but only in so far as it is compatible with the nature of the rights and solely to promote the general welfare in a democratic society.23 It is furthermore recognised that the rights contained in this Covenant may not be immediately implementable and may be subject to available resources, thereby mirroring Article 22 of the Universal Declaration. Nonetheless, it stipulates that states should undertake steps, both individually and through international assistance and cooperation, ‘to the maximum of its available resources with a view to achieving progressively’ the full realisation of the rights in the Covenant.24

For its part, the International Covenant on Civil and Political Rights (ICCPR) contains no general provision authorising restrictions that is applicable to all the rights. However, several articles, for example Article 19 on freedom of expression, provide that the rights shall not be subject to any restrictions except those which are prescribed by law and are necessary to protect national security, public order or the rights and freedoms of others. Certain rights may never be suspended or limited, even in emergency situations. These include the rights to life, to freedom from torture, to freedom from enslavement or servitude, to recognition as a person before the law and to freedom of thought, conscience and religion.

The International Covenant on Economic, Social and Cultural Rights (ICESCR) entered into force on 3 January 1976.25 The International Covenant on Civil and Political Rights entered into force just a few months later, on 23 March 1976.26

Together, the Universal Declaration and the two Covenants comprise what is now commonly referred to as the International Bill of Human Rights. The Covenants enjoy close to universal ratification, and some argue that parts of the Universal Declaration have achieved the status of jus cogens, meaning that they have become peremptory norms accepted by the international community from which no derogation is permitted.27 So, while Professor Lauterpacht was disappointed that the General Assembly adopted only a non-binding declaration in 1948, his vision of a more robust system of international law to protect the human rights of individuals in the form of An International Bill of the Rights of Man has nevertheless been largely realised.28

 

[B]    The Nine Core Human Rights Instruments

In addition to the three instruments comprising the International Bill of Human Rights, a number of other global human rights instruments29in the form of conventions, declarations, principles and recommendations have been developed since 1948.30 These include the Declaration on the Right to Development (1986) and range from a series of instruments dealing with specific groups, such as the Declaration on the Rights of Indigenous Peoples (2007) and the Convention on the Rights of Persons with Disabilities, specific issues, such as human rights in the administration of justice, to more general instruments aimed at the promotion and protection of human rights, such as the Declaration on Human Rights Education and Training (2011).

Common for all of them is that they build on and in various ways elaborate and expand the understanding of the core catalogue of rights contained in the International Bill of Human Rights in relation to specific issues or groups.

Of the long list of human rights instruments, nine are included in the list of so-called core international human rights instruments. In addition to the two Covenants, the list of core instruments comprises the following:31

        – The International Convention for the Elimination of All Forms of Racial Discrimination (1965).

        – Convention on the Elimination of All Forms of Discrimination against Women (1979).

        – Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (1984).

        – Convention on the Rights of the Child (1989).

        – International Convention on the Protection of All Migrant Workers and Members of Their Families (1990).

        – International Convention for the Protection of All Persons from Enforced Disappearance (2006).

        – International Convention on the Rights of Persons with Disabilities (2006).

Each of the nine core conventions has established a committee of experts to monitor implementation of the treaty provisions by the states that have ratified and become party to the conventions.32

All states have ratified at least one of the nine core human rights treaties, and 80% of states have ratified four or more. Some fundamental human rights norms also enjoy universal protection by customary international law across all boundaries and civilisations.33

 

[C]    The Nature of State Obligations Under International Human Rights Law

International instruments are drafted by states and are generally addressed to states as the main subjects of international law. By becoming parties to the international human rights treaties, states assume legal obligations to respect, protect and fulfil human rights. The obligation to respect means that states must refrain from interfering with or curtailing the enjoyment of human rights. The obligation to protect requires states to protect individuals and groups against human rights abuses by third parties, such as private companies. The obligation to fulfil means that states must take positive action to facilitate the enjoyment of basic human rights.

The international human rights framework was developed with a view to protect individuals principally against abuse of state power by public officials. Human rights standards require the state to regulate the actions of its own institutions and authorities – the police force, the armed forces, public education authorities, local governments, public hospitals and so on.

Harmful acts by private entities (like companies) might be criminal or otherwise prohibited by national law but have tended not to be the concern of international human rights law except through the lens of state obligations. Several provisions in human rights treaties, and authoritative interpretations of these treaties by the treaty monitoring bodies, have the effect of requiring states to ensure that private entities as well as public institutions do not abuse rights.34 In other words, it is largely through national laws, regulation and action that states implement and enforce their human rights obligations, including by holding private entities like companies to account for practices that abuse human rights.35

Depending on the circumstances of a specific case, and subject to procedural rules, for example concerning exhaustion of domestic remedies, international human rights mechanisms may be able to receive individual complaints including in cases where a business enterprise is accused of involvement with human rights abuse. However, even in such cases, the complaints are lodged against the involved states – as the bearer of the legal obligations – and not against the business enterprises involved, as they are considered to not hold direct obligations under the treaties.36

 

§19.03    BUSINESS AND HUMAN RIGHTS

[H]istory teaches us that markets pose the greatest risks – to society and business itself – when their scope and power far exceed the reach of the institutional underpinnings that allow them to function smoothly and ensure their political sustainability. This is such a time and escalating charges of corporate-related human rights abuses are the canary in the coal mine, signalling that all is not well.

John Ruggie (2008)

[A]    Fit for Purpose?

As outlined above, human rights instruments acknowledge implicitly or explicitly that actors other than states – for example, a company – can do harm to human rights. It is the duty of states to prevent such harm from occurring by having effective laws and policies in place and to hold non-state actors to account for any harm through effective national mechanisms. While companies can be subject to legal obligations relevant to human rights, such obligations are almost always grounded in national laws incorporating the state’s international obligations.

It follows that the enjoyment of human rights is predicated on sovereign states being willing and able to effectively translate and enforce their international obligations within their territories and jurisdiction.

In the decades following the adoption of the Universal Declaration in 1948, various political and economic factors put this model under pressure in different ways. The Cold War with its geopolitical fault lines between East and West; the preferences of different political systems for one category of rights (civil and political rights/economic, social and cultural rights) over another; economic fault lines between North and South/rich and poor countries; the push for dismantling or reduction of many tariffs and other actual or perceived barriers to international trade, all had a bearing on the willingness and/or ability of states to effectively implement the full range of their human rights obligations.

In the final decades of the twentieth century, the Cold War ended, and some of the political factors affecting the international human rights system faded (at least temporarily) into the background. This period also saw the beginning of an era of corporate globalisation and technological developments enabling a dramatic increase in global flows of finance, goods and services, and the emergence of some countries in the Global South as both capital-importing and capital-exporting nations.

John Ruggie describes the process of corporate globalisation well at the beginning of his book Just Business – Multinational Corporations and Human Rights.37 He writes that in the 1990s, multinational firms emerged robustly, in larger numbers and greater scale than ever before. They weaved together integrated spheres of transnational economic activity, subject to a single global strategic vision, operating in real time, connected to and yet also transcending merely ‘national’ economics and their ‘inter-national’ transactions. Soon half the world trade comprised ‘internal’ transactions within networks of related corporate entities, not the traditional arm’s-length ‘external’ exchange among countries. Multinationals did well, and so, too, did people and countries that were able to take advantage of the opportunities created by this transformative process.38

However, globalisation also created or exacerbated risks to human rights, particularly but not only in developing and emerging economies. Stories were increasingly being reported of sweat-shop conditions in Asian factories producing trendy garments and footwear for consumers in more affluent markets; child and bonded labour across global agricultural supply chains; land grabbing and forced evictions of indigenous people from their ancestral lands without their consent; and highly polluting industries wrecking the land and food sources of vulnerable communities. Some developed countries with large manufacturing sectors saw whole industrial sectors becoming obsolete as production was moved resulting in unemployment and fissures in the social fabric of some communities.

These developments challenged in a variety of ways the state-centric system of global governance predicated on states as the (main) bearer of human rights obligations. In his report to the Human Rights Council in 2008, John Ruggie described the problem like this:

The root cause of the business and human rights predicament today lies in the governance gaps created by globalization - between the scope and impact of economic forces and actors, and the capacity of societies to manage their adverse consequences. These governance gaps provide the permissive environment for wrongful acts by companies of all kinds without adequate sanctioning or reparation. How to narrow and ultimately bridge the gaps in relation to human rights is our fundamental challenge.39

In other words, was the international human rights framework, developed in an earlier historical, political, economic and technological era, still ‘fit for purpose’ when it came managing the adverse impact of business activities? Could a legal framework, predicated on nation states effectively policing the activities of economic actors and capital that were not necessarily grounded in, nor limited by national boundaries, and underpinned by governance institutions designed to defer to the principles of national sovereignty, still be effective in upholding human rights?

These were valid questions, even without adding the risk of the proverbial ‘race to the bottom’ in social protection by states competing to attract foreign investment, with obvious risks to human rights as a result. The situation was worse in places where government capacity was lacking, national institutions weak, corruption pervasive and the rule of law challenged, making for an uneven match for state institutions when up against well-resourced economic actors.

Impacted communities and civil society organisations, concerned by the scope and scale of adverse human rights impacts involving business, and exasperated at what they perceived to be failings of states in protecting human rights, turned their attention to business enterprises themselves. Through campaigns directed at individual companies or sectors, impacted communities and their representatives protested abusive business practices and sought to get redress for human rights-related harm. Litigation was attempted where creative lawyers identified a cause of action, but was often hampered by challenges in the effectiveness of judicial systems in host states, or by jurisdictional barriers in home states of transnational corporations. A surprise development was the discovery by human rights lawyers of an obscure eighteenth-century US federal law, the Alien Tort Statute, originally passed to combat piracy, protect ambassadors and ensure safe conduct, to be used as a means for foreign plaintiffs to bring civil suit in US federal courts against multinational corporations for violating ‘the law of nations’.

The human rights outcomes were mixed, to say the least, with the needs and rights of those who had suffered harm too often not addressed. There was no agreement about what, if any, responsibilities business enterprises had in relation to human rights standards drafted mainly to impose obligations on states, and the territorial scope of state obligations was hotly disputed, complicating accountability for wrongdoing and remedy for victims in cross-border cases.

Some in civil society argued that because business could impact the enjoyment of human rights in much the same way as states, they should carry the same range of obligations as states, as rights holders should not have to depend on who the perpetrator of a harm was. Others suggested that the reference to ‘every organ of society’ in the Preamble of the Universal Declaration (quoted above) implied that the Universal Declaration applied directly to business enterprises.40 In the same vein, some argued that where business was in a position to do so – within its ‘sphere of influence’ – business should address the failings of states, for example to fulfil economic and social rights.41

For their part, most representatives of business were adamant that human rights obligations were matters for states and that the business was only obliged to operate in compliance with applicable (national) laws. If such laws did not adequately reflect the international human rights standards to which a state was bound that was a matter for the state as duty bearer of the legal obligations. Similarly, where states were unable or unwilling to enforce laws reflecting their international human rights obligations, such obligations should not be transferred to business. Beyond legal compliance, the argument went, any business contribution to the enjoyment of human rights should be done through voluntary Corporate Social Responsibility initiatives.

Between these deeply polarised (if here admittedly rather caricatured) positions, sat states. While jealously guarding their prerogatives as primary duty bearers under international human rights law, it was becoming increasingly clear that there was a problem with how the human rights framework worked when it came to business enterprises, leaving significant protection gaps. With the end of the Cold War, increasing South-South economic flows, and strong emerging markets, it was no longer immediately obvious to refer to long-held default positions when it came to placing blame for the problem. The situation was at a stalemate.

 

[B]    Early International Responses

Already in the 1970s, the United Nations had attempted to negotiate a comprehensive Code of Conduct for Transnational Corporations, aimed at governing relations between governments and transnational corporations. This effort, which was mandated by the Economic and Social Council of the UN and not specifically focused on human rights, was abandoned in the early 1990s as the trend to liberalise the regulatory framework for foreign direct investment in order to attract such investments picked up.42

Not deterred by the failure of this effort, the (then) UN Sub-Commission on the Promotion and Protection of Human Rights, an expert subsidiary body to the intergovernmental UN Commission on Human Rights, began a process of drafting a treaty-like instrument in the late 1990s. Entitled ‘Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights’ (hereinafter ‘the draft Norms’), this draft instrument sought to impose on companies, within their ‘sphere of influence’, the same range of human rights obligations that states had accepted through their ratification of various human rights instruments, namely the obligation ‘to promote, secure the fulfilment of, respect, ensure respect of and protect human rights’.43

The Sub-Commission’s draft Norms triggered a deeply divisive debate between human rights organisations and the business community. The former were strongly supportive of the draft Norms, including because they proposed making human rights obligations binding on companies directly under international law. Business communities vehemently opposed what it described as ‘the privatisation of human rights’, transferring to companies obligations that they believed belonged to states.44

For their part, states were generally not supportive of the draft Norms. Statements from governments demonstrated that the idea of businesses being recognised as duty-holders – even on a policy or soft law basis – upsets state support.45 In 2004, the (then) Commission on Human Rights adopted a decision noting that even though the draft Norms contained useful elements, the Commission had not requested their development and that the document from the Sub-Commission had ‘no legal status’.46 However, recognising that the issue could no longer be ignored, the decision requested the Office of the UN High Commissioner for Human Rights to compile a report ‘setting out the scope and legal status of existing initiatives and standards relating to the responsibility of transnational corporations and related business enterprises with regard to human rights, inter alia, the draft norms…’.47

The UN High Commissioner report to the Commission in 2005 found that there were gaps in understanding of the human rights responsibilities of business and recommended that the Commission remain seized of the issue.48

In response to the High Commissioner’s report, the Commission decided to request the UN Secretary General to appoint a Special Representative with a mandate inter alia to ‘identify and clarify standards of corporate responsibility and accountability for transnational corporations and other business enterprises with regard to human rights’ and ‘to elaborate on the role of States in effectively regulating and adjudicating the role of transnational corporations and other business enterprises with regard to human rights, including through international cooperation’.49

The (then) UN Secretary General Kofi Annan proceeded to appoint Professor John Ruggie of Harvard University who had previously served as his Assistant Secretary General for Strategic Planning. The process leading to the development of the UN Guiding Principles on Business and Human Rights had begun.

 

[C]    Guiding Principles on Business and Human Rights: Implementing the United Nations Protect, Respect and Remedy Framework

There is no magic in the marketplace.

John Ruggie (2007)

[1]    Principled Pragmatism: The Quest for Answers to the Business and Human Rights Riddle

John Ruggie has provided his own detailed account of the six-year process of developing the UN Guiding Principles on Business and Human Rights (UNGPs) in his book Just Business – Multinational Corporations and Human Rights.50 But already in his first report to the Commission on Human Rights, John Ruggie set out his approach to the implementation of his mandate as Special Representative of the Secretary General (SRSG):

The Special Representative of the Secretary-General takes his mandate to be primarily evidence-based. But insofar as it involves assessing difficult situations that are themselves in flux, it inevitably will also entail making normative judgements. In the Special Representative’s case, the basis for those judgements might best be described as a principled form of pragmatism: an unflinching commitment to the principle of strengthening the promotion and protection of human rights as it relates to business, coupled with a pragmatic attachment to what works best in creating change where it matters most – in the daily lives of people.51

The SRSG swiftly set aside the draft Norms, declaring that while he found them to contain useful elements, ‘the flaws make the effort a distraction from rather than a basis for moving the [SRSG’s] mandate forward’.52

While the flaws the SRSG outlined in his report were mainly founded on legal and policy grounds, he added that ‘the divisive debate over the [draft] Norms obscures rather than illuminates promising areas of consensus and cooperation among business, civil society, governments and international institutions with respect to human rights’.53 In other words, the pragmatic pursuit of consensus and cooperation trumped more doctrinal discourse, for example on the dichotomy between mandatory and voluntary approaches.

The decision to set aside the draft Norms earned the SRSG strong applause from business and many governments, but it was met with equally strong disapproval by many civil society organisations who had been relying on the draft Norms in their advocacy and favoured a mandatory approach. The decision created a deep level of suspicion, if not outright antagonism, from some segments of civil society of the SRSG’s process and ultimately of the UNGPs, which is still evident in some elements of the business and human rights discourse.

Having dispensed with the draft Norms, the SRSG restarted the efforts of finding answers to the business and human rights riddle, embarking on an ambitious process of research, evidence gathering, site visits and multi-stakeholder engagement and consultation across all geographic regions.54

Several strands of research informed the drafting of the UNGPs, notably research into how existing human rights standards applicable to states had been interpreted by treaty monitoring bodies in relation to acts by business.55 Also of particular relevance was a report mapping patterns of business-related human rights abuse, based on analysis of a large number of complaints made against business by civil society. The report illustrated that business can potentially have an impact on the full range of internationally recognised human rights. It furthermore revealed that at their core, most complaints were based on alleged failure by business to respect rights rather than on failure to protect and fulfil rights.56 Finally, a report on global patterns of business recognition of human rights provided a useful basis to ascertain the extent to which business already accepted human rights responsibilities.57

 

[2]    The United Nations Protect, Respect and Remedy Framework

Through his engagement and consultation with all relevant stakeholders, the SRSG found that ‘the business and human rights debate currently lacks an authoritative focal point. Claims and counter-claims proliferate, initiatives abound, and yet no effort reaches significant scale. Amid this confusing mix, laggards – States as well as companies – continue to fly below the radar’.58 He went on to note that ‘[e]very stakeholder group, despite their other differences, has expressed the urgent need for a common conceptual and policy framework, a foundation on which thinking and action can build’.59

In his report to the Human Rights Council in 2008, the SRSG sought to address this gap and presented a conceptual and policy framework to anchor the business and human rights debate.60 He noted that insofar as governance gaps are at the root of the business and human rights predicament, effective responses should aim to reduce those gaps and that coherent and concerned approaches are required to address them. Named the Protect, Respect and Remedy framework, it aimed to assist all social actors – governments, companies and civil society – to reduce the adverse human rights consequences of the misalignments in global governance.

The framework comprised three core principles:

        (1) The state duty to protect against human rights abuses by third parties, including business enterprises.

        (2) The corporate responsibility to respect human rights. and

        (3) The need for more effective access to remedy for victims of business-related human rights abuse.

These three principles would form a complementary whole in that each principle would support the others in achieving sustainable progress.

The response from states to the Protect, Respect and Remedy framework was positive. In a resolution adopted by consensus, the Human Rights Council welcomed the framework, recognised the need to ‘operationalize’ it and extended the SRSG’s mandate for a further three years to do so.61

The response from the business community was similarly positive. They particularly welcomed that the framework articulated a distinct standard of responsibility for business which would not be linked to or dependent on the efforts by states or others.62 Many civil society organisations also found that the framework was valuable.63

After more than three decades of polarisation and divisive discourse about business and human rights, broad agreement between states, business and civil society of the parameters for moving the discourse forward had finally been achieved.

 

[3]    The UN Guiding Principles on Business and Human Rights

Following another three years of intensive research and consultations, the SRSG presented the ‘Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework’64 – now generally referred to simply as the UN Guiding Principles on Business and Human Rights (UNGPs) – to the Human Rights Council for endorsement in June 2011.65

Prefaced by a set of General Principles which recognise inter alia that the UNGPs are grounded in recognition of states’ existing obligations to respect, protect and fulfil human rights, and of the role of business enterprises as specialised organs of society, the UNGPs comprise thirty-one substantive principles across what is referred to as the three Pillars of the Protect, Respect and Remedy framework. Each of the three Pillars set out some Foundational Principles, followed by a set of Operational Principles.

Pillar I – the State Duty to Protect – elaborates on the implications of states’ existing duty to protect against human rights abuse by business across different legal and policy areas. The first Foundational Principle (UNGP 1) denotes the strong legal foundation of the state duty by stipulating that ‘States must protect against human rights abuse within their territory and/or jurisdiction by third parties, including business enterprises. This requires taking appropriate steps to prevent, investigate, punish and redress such abuse through effective policies, legislation, regulations and adjudication’ (emphasis added).

The second foundational principle of Pillar I (UNGP 2) provides that states should set out clearly the expectation that all business enterprises domiciled in their territory and/or jurisdiction respect human rights throughout their operations.

The operational principles of Pillar I elaborate on what actions states should take to meet their duty to protect, including in the exercise of general state regulatory and policy functions, in situations where there is a state-business nexus, in relation to business operating in conflict-affected areas, and to ensure policy coherence at both national and international levels.

Pillar II – the Corporate Responsibility to Respect Human Rights – is an innovation in the international human rights regime by articulating a distinct standard of responsibility for business with regard to human rights. This standard of responsibility is defined in UNGP 11 as avoiding infringing on the human rights of others and addressing adverse human rights impact with which a business enterprise is involved.

The content of the responsibility to respect refers to ‘internationally recognized human rights – understood, at a minimum, as those expressed in the International Bill of Human Rights and the principles concerning fundamental rights set out in the International Labour Organization’s Declaration on Fundamental Principles and Rights at Work’.66 Depending on the circumstances, the UNGPs stipulate that business enterprises may need to consider additional standards, for example one or more of the other core human rights instruments referred to above.

The responsibility to respect requires that business enterprises avoid causing or contributing to adverse human rights impacts and address such impacts when they occur and that they seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships. In order to be able to ‘know and show’67 that they respect human rights, business enterprises should engage in an ongoing process of human rights due diligence to identify, prevent, mitigate and account for how they address their adverse human rights impacts.68

Pillar III reminds states that they must69 take appropriate steps to ensure that those affected by business-related human rights abuse have access to effective remedy through judicial or non-judicial mechanisms, which should form the foundation of a wider system of remedy. Within such a system, operational-level grievance mechanisms can provide early state recourse and resolution. State-based and operational-level mechanisms, in turn, can be supplemented or enhanced by the remedial functions or collaborative initiatives as well as those of international and regional human rights mechanisms.70

The UNGPs provide a rich, complex, comprehensive and sophisticated framework of mutually complementary duties, responsibilities and policy recommendations, which are explored in more detail elsewhere in this book. For the purposes of this chapter, just a few key features of the UNGPs should be noted:

        – The UNGPs are a soft law instrument and do not on their own create new international legal obligations: The UNGPs are a soft law instrument which is not open for ratification by states, and it does not by itself create new legal obligations for states or business enterprises. However, the UNGPs do not operate in a legal vacuum. They derive their normative value from existing human rights legal standards for states and elaborate on their implications, including as they relate to effectively regulating and adjudicating business actions.

        – The UNGPs do not preclude international or national legal developments: The UNGPs expect states to consider a ‘smart mix’ of measures – national and international, mandatory and voluntary – to foster business respect for human rights.71This naturally implies that the UNGPs do not preclude relevant international or national legal developments where necessary to meet the state duty to protect and to ensure that businesses operate with respect for human rights. In other words, while the UNGPs do not impose legal obligations on companies directly, they do not exist in a law-free zone either.72

        – Applicable to all states: The UNGPs are applicable to all states, on either legal or policy grounds. While not all states have ratified all human rights instruments, all states have legal obligations under at least some instruments to protect against human rights abuse inflicted by third parties such as business enterprises. And where states may not have specific legal duties in the policy domains covered by the UNGPs, there are compelling reasons of public policy for the UNGPs to apply.

        – Applicable to all business enterprises: Because it is not acceptable to condone human rights abuse by some business enterprises, UNGP 14 makes it clear that the responsibility to respect applies to all business enterprises regardless of their size, sector, operational context, ownership and structure. Nevertheless, the scale and complexity of the means through which enterprises meet their responsibility may vary according to these factors and with the severity of the enterprise’s adverse human rights impacts.

        – Distinct, but complementary responsibility between States and business enterprises: The UNGPs recognise that states and business enterprises are different actors with distinct societal roles. They therefore set out distinct, but complementary duties and responsibilities. While the standard of responsibility for business enterprises does not change depending on whether states are meeting their human rights duties, what is required of business enterprises to meet their responsibility to respect human rights will nevertheless in many cases depend on what the state is doing, i.e., in upholding the rule of law, in combatting corruption and in having effective regulatory and policy frameworks in place.

The Human Rights Council unanimously endorsed the UNGPs by Resolution 17/4 on 16 June 2011.73This was an unprecedented measure since the Council had never before endorsed a normative document not developed through intergovernmental negotiation. The Council’s endorsement provided a strong multilateral foundation and legitimacy for the UNGPs, making them an authoritative global framework for business and human rights.

Other actors also welcomed the UNGPs. They included global business organisations, international trade unions, leading civil society organisations (albeit in slightly more muted terms), national human rights institutions and others.

If the Protect, Respect and Remedy framework was the ‘beginning of the beginning’ to resolve the business and human rights riddle, the endorsement of the UNGPs by the Human Rights Council and key stakeholders was, in the words of John Ruggie, the ‘end of the beginning’.74 The important work of bringing the UNGPs from paper to practice could begin.

 

§19.04    CONCLUDING REFLECTIONS: IS THE GLASS HALF-FULL OR HALF-EMPTY?

In its resolution endorsing the UNGPs, the Human Rights Council established an independent expert Working Group on Business and Human Rights (hereinafter ‘the UN Working Group’) to succeed John Ruggie’s mandate tasked with supporting efforts to implement the UNGPs worldwide.75

The Human Rights Council also decided to establish an Annual Forum on Business and Human Rights to bring representatives of all relevant stakeholders together to take stock of challenges, lessons learned and exchange of good practice in implementation of the UNGPs. Organised by the Office of the UN High Commissioner for Human Rights under the guidance of the Working Group, the Annual Forum has evolved into the largest global gathering dedicated to business and human rights, with close to 3,000 participants (a third from business) from over 130 countries participating.76 This is an indication of the increasing scope and scale of the global business and human rights agenda, which would most likely not have materialised in the absence of an authoritative global framework like the UNGPs.

The establishment of the UN Working Group and the Annual Forum was only the most direct follow-up to the UNGPs. The High Commissioner’s Office also actively engages at both the international and national levels to promote and support efforts for more effective implementation of the UNGPs. This is done, for example, through convening global policy processes such as the Accountability and Remedy Project focused on enhancing implementation of Pillar III of the UNGPs,77 and the B-Tech Project which aims to support application of the UNGPs in the context of new technologies and tech companies (the ‘B-Tech Project’, launched in 2019).78 This is in addition to a wide range of activities, training, capacity building, advocacy and awareness-raising taking place at the country level, including with the direct involvement of business enterprises.

Elsewhere in the UN system, new instruments incorporate key elements of the UNGPs, such as the 2014 ILO Forced Labour Protocol79 and the 2012 FAO Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security.80 Agenda 2030 and its Sustainable Development Goals refer to the UNGPs when it comes to the role of business in implementing the Goals.81 The UN Global Compact, the UN’s voluntary global initiative for companies committed to implement global values including on human rights, aligns its human rights work with the UNGPs.82

Outside the UN system, the OECD update of the Guidelines for Multi-National Enterprises in 2011 resulted in the inclusion of a human rights chapter directly mirroring Pillar II of the UNGPs. The year 2011 also saw the European Union revise its definition of corporate social responsibility to reflect the understanding of business responsibility for its impact in Pillar II of the UNGPs. Other standards and guidance, such as ISO 26000 on Social Responsibility and the more recent ISO 20400 on Sustainable Procurement, also embed key elements of the UNGPs.

At the national level, a number of states have developed national action plans for implementation of the UNGPs, an issue strongly supported by the UN Working Group.83 There is also an increasing push for regulatory developments to mandate companies to perform human rights due diligence in line with the UNGPs and to report on their efforts to identify and address specific risks, for example forced or bonded labour in their global value chains.84

Many companies are actively engaged in efforts to implement their responsibilities under the UNGPs and are seeking engagement with civil society, the UN and other actors in addressing challenges. Investors are increasingly looking at how companies are reporting on their human rights risks in line with the UNGPs when making decisions on which companies to invest in. Many civil society organisations, trade unions and national human rights institutions are also referring to the UNGPs in their work on business-related human rights issues. Professional services are beginning to look at the implications of the UNGPs for their work, as exemplified by the International Bar Association’s Practical Guide on Business and Human Rights for Business Lawyers.85

The UNGPs have also found their way into unexpected areas, such as the world of sport. FIFA has adopted a human rights policy based on the UNGPs and incorporated the UNGPs into the bidding criteria for major tournaments.86 Other sports bodies are also engaged in efforts to embed the UNGPs into the management of sport. Following two years of intense multi-stakeholder discussion, a new Centre for Sport and Human Rights was launched in June 2018, with the active involvement of sports bodies, sponsors, trade unions, civil society organisations and the UN, and with a mandate focusing on the UNGPs.87

This is just a very brief and incomplete list of some of the developments and initiatives that have taken place since 2011. But while this level of uptake of a soft law instrument in a relatively short period of time is encouraging, if not unprecedented, much more remains to be done. All of the above notwithstanding, it is evidently true that most companies in the world do not know about the UNGPs, that many states continue to be unable or unwilling to meet their duty to protect (as well as meeting the underlying existing legal human rights obligations from which the duty to protect is derived) and that victims of business-related human rights abuse continue to search far and wide – and too often in vain – for effective remedy. It is clear that much more needs to be done if change on the ground at the global scale required is going to materialise.

A group of states and civil society organisations are already working to develop a legally binding instrument on transnational corporations and human rights to address what some see as shortcomings in the UNGPs.88 The process is politically sensitive and substantively complex, and it is difficult to predict what will be the scope and content of an eventual treaty and when negotiations might result in the adoption and ratification of an instrument. Suffice to say that there is no inherent conflict between the UNGPs – which call for a ‘smart mix of measures’, including relevant international mandatory measures to address any identified gaps in the international human rights framework – and the development of an international treaty on business and human rights. As was demonstrated earlier in this chapter, the international human rights framework has over the past seven decades evolved from soft law to hard law standards. However, care needs to be taken to ensure that the treaty process is not used as an excuse by either states or business enterprises to scale down or undermine efforts undertaken within the framework of the UNGPs, at least until another framework contained at least the level of human rights protections as the UNGPs is in place and is being effectively implemented by states.

So, is the glass half-full or half-empty when it comes to the enjoyment of human rights following expanding the international human rights framework to include the UNGPs? In the view of this author, the UNGPs constitute a fantastically important milestone in the continuous evolution of the international human rights regime which started with the Universal Declaration on Human Rights in 1948. The unprecedented range of activities and initiatives the UNGPs have prompted in what – in the context of international law – is a very short period of time points towards the glass half-full verdict.

However, as is the case for every other human rights instrument where only states are duty bearers, the ultimate success of the UNGPs still depends on ability and willingness to honour duties and responsibilities by both states and by business enterprises and other economic actors. If real progress in the enjoyment of human rights by people impacted by business activities is not achieved on a much broader scale than is the case currently, the UNGPs will not have realised their potential.
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This chapter addresses the far-reaching implications of the UN Guiding Principles on Business and Human Rights (UNGPs), which the UN Human Rights Council unanimously endorsed in 2011, following six years of multistakeholder consultations, research, and pilot projects. Their uptake has been broad and swift. They have become the global authoritative standard, providing a blueprint for the steps all States and businesses should take to uphold human rights.

The chapter explains why the UNGPs are profoundly different from voluntary initiatives and self-regulation, commonly placed under the umbrella term of Corporate Social Responsibility (CSR).

It traces the three sources of governance that produced a thick consensus around the UNGPs and resulted in operationalization of the three-pillar Protect, Respect, and Remedy framework created by Professor John Ruggie, the author of the UNGPs and former Special Representative of the Secretary General on Business and Human Rights.

The chapter next explains the content of each pillar of the UNGPs. It then shows how they are increasingly incorporated or reflected in law, regulation, judicial and administrative decision-making, public policy, multistakeholder norms, commercial and financial transactions, the practices and policies of leading companies, and the advocacy of civil society.

It concludes by urging corporate lawyers to act as wise counsellors by going beyond CSR when advising clients on human rights, in order to help their clients navigate the often-unclear boundaries between hard and soft law.

The root cause of the business and human rights predicament today lies in the governance gaps created by globalization – between the scope and impact of economic forces and actors, and the capacity of societies to manage their adverse consequences.

There is no single silver bullet solution to the institutional misalignments in the business and human rights domain. Instead, all social actors – States, businesses, and civil society – must learn to do many things differently. But those things must cohere and become cumulative, which makes it critically important to get the foundation right.

Report of the Special Representative of the Secretary General on Business and Human Rights (2008).1

Voluntary business policies and practices; enactment and enforcement of strong laws; and robust advocacy by civil society – all three are necessary to prevent and address global business-related human rights abuses. Yet none is sufficient by itself to solve the problem of business and its impacts on human rights. They must work together in a mutually supporting framework.

Securing worldwide consensus on such a framework, and how to implement it in practice, is the singular achievement of the 2011 UN Guiding Principles on Business and Human Rights (UNGPs), authored by Harvard Kennedy School Professor John Ruggie, the former UN Special Representative on Business and Human Rights (SRSG).2 The UNGPs now constitute the authoritative global standard on business and human rights.

They have achieved this status by going beyond Corporate Social Responsibility (CSR), a source of governance based on voluntary conduct and self-regulation that is grounded in a company’s long-term self-interest. The UNGPs draw upon two other key sources of governance – States and civil society (including stakeholder advocacy groups, trade unions, and investors, etc.). The resulting combination of these three sources of governance is the interdependent three-pillar Protect, Respect, and Remedy framework, on which the UNGPs are founded.

This chapter recaps the background of the UNGPs, summarizes their content, and describes their uptake, particularly as they may be relevant to corporate lawyers who must advise their business clients on their implications.3

§20.01    INTRODUCTION

In June of 2011, following six years of nearly fifty international consultations, research reports and pilot projects, the United Nations (UN) Human Rights Council unanimously endorsed the UNGPs.

The background of the UNGPs is discussed in §20,02 below. This was the first, and to this date the only, guidance that the Council and its predecessor body, the Commission on Human Rights, issued for States and business on human rights. This was also the first time that either body had endorsed a normative text on any subject that they did not negotiate themselves. The endorsement was unanimous.4

The content of the UNGPs is discussed in section §20,03 below. The UNGPs consist of thirty-one Guiding Principles, each with integrated commentary. They are based on a three-pillar, interdependent, ‘Protect, Respect, and Remedy’ framework. First, States have a duty to protect human rights from abuse by third parties, including business, through appropriate law, policy, regulation, and adjudication (UNGPs 1–10). Second, business enterprises have a responsibility to respect human rights; this means that they should identify, avoid, and address harm to human rights through their activities and businesses relationships (UNGPs 11–24). Third, where individuals and communities have suffered harm, both States and business enterprises have a role to play in providing access to an effective remedy (UNGPs 25–31).

Finally, the uptake of the UNGPs is discussed in section §20.04 below. That uptake has been broad and swift. The former UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, described the UNGPs as ‘the global authoritative standard, providing a blueprint for the steps all States and businesses should take to uphold human rights’.5 They are increasingly incorporated or reflected in law, regulation, judicial and administrative decision-making, public policy, multistakeholder norms, commercial and financial transactions, the practices and policies of leading companies, and the advocacy of civil society.

 

§20.02    BACKGROUND OF THE UNGPS

The collapse of the Soviet Union in the early 1990s accelerated a sharp increase in globalized trade. Global trade has been marked by increased fragmentation of business production processes across multiple sectors and countries, the development of complex and lengthy global supply chains and the increasing number of people employed in, and communities affected by such trade.6

The increase in global trade has raised the standard of living for many around the world and reduced poverty levels. However, many were cut off from the benefits of development and suffered human rights harm. These harms included: forced labour, human trafficking, and child labour in global supply chains, occupational accidents, and work-related disease; harm to communities that lost livelihoods, access to health, clean water, and suffered other human rights harm due to impacts from the growing, harvesting, or extraction of commodities for global supply chains; violence against communities and individuals from security forces guarding company facilities in former conflict zones; and the use of data supplied by Internet and technology companies to repressive governments to enable them to track and harass political dissidents.7 This list is not exhaustive.

The first articulations of human rights in international declarations and conventions were primarily addressed to governments.8 However, business enterprises had also become involved in human rights harm. Emblematic examples in the 1980s and 1990s included: revelations of child labour in Nike’s suppliers in SE Asia; the death of thousands following an explosion at Union Carbide’s pesticide plant in Bhopal, India; the Nigerian military’s hanging of Ken Saro-Wiwa and eight others for protesting Shell’s oil exploration operations in Nigeria; and Yahoo’s revealing to Chinese authorities the name of a customer who was then imprisoned for reporting on public unrest.9 Such events resulted in not only severe harm to people but also harm to companies – through litigation, naming, and shaming campaigns by international NGOs, reputational damage, business interruption, divestment, reduced access to capital markets, and other harm.10

The laws of individual nations had proven insufficient to regulate the human rights behaviour of these global enterprises, particularly in less developed countries, where national regulation or enforcement had failed to keep up with the pace of economic change, or indeed, to align with the States’ own international human rights duties.

Businesses responded to claims of their involvement in human rights abuses in various ways, including by voluntary initiatives and self-regulation. Such efforts, under the umbrella term of CSR, grew out of corporate philanthropy.11 Typical examples of CSR initiatives include voluntary standards and verification schemes, company supply chain codes of conduct, and collective, multistakeholder, and public-private initiatives.12 For example, Harvard Business School Professor Michael Porter’s ‘shared value’ paradigm envisioned that CSR could be integral to a company’s competitive strategy when it employed ‘the policies and operational practices that enhance the competitiveness of a company while simultaneously advancing the economic and social conditions in the communities in which it operates’.13

However, civil society viewed CSR suspiciously, because it is not legally binding, allowing companies to burnish their reputations while avoiding real accountability for their involvement in behaviour that harms human rights.14 They lobbied for better enforcement of existing laws, stronger laws, and a global legal framework of legal accountability. This generated a bitter debate between businesses and civil society over voluntary versus mandatory standards.

Efforts to address business involvement in human rights harm made their way to the United Nations. In 2003, a UN subcommission approved Norms on the Responsibilities of Transnational Corporations, which would have imposed on companies, within their undefined ‘sphere of influence’, the same binding human rights obligations that States had assumed under treaties that they had ratified.15 Civil society supported the norms, business associations resisted them, and States stayed mostly silent. The UN Commission on Human Rights confirmed that they had ‘no legal standing’.16

In 2005, then-UN Secretary General Kofi Annan appointed Harvard Kennedy School Professor John Ruggie as his Special Representative on Business and Human Rights (SRSG) to break the logjam. Ruggie, a political scientist, had been the UN Assistant Secretary General for Strategic Planning. Anan asked him to develop a framework that would outline the respective responsibilities of States and businesses on human rights. The SRSG then began what became a six-year process of consultations, research, and pilot projects. The scope of his mandate expanded, culminating in the UN’s unanimous endorsement of the UNGPs in 2011.

In his research, the SRSG identified a governance gap in which global society lacked the capacity to deal with business-related human rights harm. He concluded that voluntary initiatives and self-regulation were ineffective by themselves to address the problem globally. At the same time, he saw that creating an overarching legal framework would be an unrealistic goal for his mandate.17

To fill the gap, he rejected the ‘voluntary/mandatory dichotomy that had paralyzed creative thinking for so long’.18 Seeing no silver bullet solution, he concluded instead that an authoritative normative system had to use the three distinct governance systems in a mutually reinforcing manner.19

 

§20.03    CONTENT OF THE UNGPS

To implement this framework, Ruggie grounded the UNGPs in three interdependent and mutually supporting pillars:

 

Pillar I – the State duty to protect against human rights abuses by third parties, including business, through effective policies, regulation, and adjudication.

Pillar II – the corporate responsibility to respect human rights, which means to act with due diligence to avoid infringing on the rights of others and to address adverse impacts with which a business may be involved. and

Pillar III – the need for greater access by victims to effective remedy, both judicial and non-judicial.

Each pillar is explained in further detail below.

 

[A]    Pillar I – The State Duty to Protect Human Rights (UNGPs 1–10)

The UNGPs do not create new legal obligations for States. Rather, they recognize existing obligations that international human rights law imposes on States to protect people from human rights harms committed by third parties, including business. Pillar I therefore focuses on how States can take appropriate steps to prevent, investigate, punish, and redress business-related human rights harms through effective policies, legislation, regulations, and adjudication (UNGP 1). States also have existing obligations to provide access to an effective remedy.

[B]    Pillar II – The Corporate Responsibility to Respect Human Rights (UNGPs 11–24)

The responsibility to respect human rights is the baseline global expectation of all business enterprises. The responsibility extends to all internationally recognized human rights, the sources of which include, at a minimum, ‘The International Bill of Human Rights’ (which consists of the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights) and the International Labour Organization’s Declaration on Fundamental Principles and Rights at Work (UNGP 12).20

The corporate responsibility to respect human rights applies to all businesses, regardless of their size, sector, operational context, ownership, and structure (UNGP 14). Pillar II deliberately uses the term ‘responsibility’ rather than ‘duty’ (as in Pillar I) to signify that the corporate responsibility to respect human rights is not by itself legally binding.

However, it does not exist in a law-free zone. National laws often require companies to respect certain human rights (e.g., through health and safety, non-discrimination, environmental or criminal laws, etc.).21

Compliance with the law is a bedrock requirement of the responsibility to respect human rights. Businesses are expected to seek ways to honour international human rights principles when faced with conflicting legal requirements. And they are expected to treat the risk of involvement in gross human rights abuses as a matter of legal compliance wherever they operate. This last point reflects the high risk of corporate criminal legal liability for involvement in such abuses. Therefore, corporations should not vest primary responsibility for identifying and addressing the risks of such abuses in the hands of more market-driven company functions, such as CSR or public relations (UNGP 23).

The responsibility to respect human rights is neither a voluntary sign-up proposition nor a matter of corporate philanthropy. Global society expects a business to respect human rights whether or not it agrees to meet that expectation. Further, the responsibility to respect exists over and above compliance with national laws and regulations. It exists independently of the State’s ability or willingness to meet its own duty to protect human rights. That is, the absence of national laws on human rights or a failure in their enforcement does not limit the businesses’ responsibility to respect human rights (UNGP 11).

 

[1]    Avoiding and Addressing Human Rights Infringement

To meet their responsibility to respect, businesses should avoid infringing on the human rights of others, both in their direct activities and in their business relationships (UNGPs 11 and 13). The term ‘business relationships’ is broadly defined to include all relationships a company has with its business partners, entities in its value chain, and any other non-State or State entity directly linked to its business operations, products, or services.22

[2]    Company Policy and Practice Expectations

To meet its responsibility to respect, a business should also implement appropriate policies and processes (UNGP 15), including:

 

        – a high-level policy commitment to respect human rights, supported by operational-level policies, training, and incentives that embed the commitment throughout the organization (UNGP 16);

        – human rights due diligence processes through which the business: (1) assesses the actual and potential impacts on human rights arising from its own activities and through its business relationships (UNGP 18); (2) integrates the findings from these assessments and takes action to prevent or mitigate adverse impacts (UNGP 19); (3) tracks the effectiveness of its efforts to address human rights impacts (UNGP 20); and (4) is prepared to communicate these efforts to affected stakeholders and others (UNGP 21);

        – the provision of, or cooperation in, legitimate processes to remediate human rights harms that the business has caused or contributed to, which may include non-judicial operational-level grievance mechanisms (UNGPs 22, 29, and 31).

[3]    Human Rights Policy Commitment

A policy commitment is a high-level, public statement that the business will respect human rights. It serves as a critical source of the business’ ability to influence others to respect human rights by setting a clear expectation for its own workforce, and for its business relationships. A business should embed its policy statement throughout its systems and processes, through authentic leadership, appropriate performance incentives, alignment with other company policies and processes, and proper organizational alignment (UNGP 16).23

[4]    Human Rights Due Diligence

Human rights due diligence is a ‘knowing and showing’ process that enables businesses to know what human rights they are impacting, and to show what they are doing about it. Businesses should undertake human rights due diligence on an ongoing basis to identify, prevent, mitigate, and account for how they address their adverse human rights impacts, actual and potential, in their own activities and in their business relationships (UNGP 17). Its purpose is to prevent or mitigate potential impacts and to remedy actual impacts.

Lawyers and businesses are familiar with the term due diligence, a process to manage business risks or to meet a mandated duty of care. The SRSG was also familiar with these concepts but did not base human rights due diligence upon legal usage – whether international or domestic. Rather, human rights due diligence should be viewed in light of its own unique purpose to respect human rights, rather than draw deeply from legal antecedents, for at least three reasons.

First, as far as international law is concerned and as Professor Ruggie has subsequently written, it would be ‘fundamentally inappropriate’ to transpose ‘a state-based legal concept onto the responsibility to respect’.24 He later explained that in drafting the UNGPs, he sought consciously to move beyond ‘the conceptual shackles’ of traditional international human rights law by drawing upon the interests, capacities, and engagement not only of States but also of market actors, civil society, workers’ organizations, and the intrinsic power of ideational and normative factors. He aligned himself with Amartya Sen, who insists that human rights are much more than laws’ antecedents or progeny. Indeed, Sen writes that such a narrow legalistic view threatens to ‘incarcerate’ the social logics and processes other than law that drive public recognition and respect for human rights.25

Second, human rights due diligence is focused on harm to people, not harm to business. The more severe the harm to people, the more likely it is that harm to business and harm to people will converge in the mid to long term.26 However, ‘the very purpose of conducting human rights due diligence ‘is to understand the specific impacts on specific people, given a specific context’ (Guiding Principle 18, Commentary), not merely to manage commercial risks to the company itself’.27

Last, human rights due diligence is not intended as a tick-the-box list of actions that immunizes a company from legal claims, thereby elevating form over substance and rewarding processes that do not result in better human rights outcomes.28 However, conducting appropriate human rights due diligence should count in a company’s favour in court, by showing that it ‘took every reasonable step to avoid involvement with an alleged human rights abuse’ (UNGP 17, Commentary).

 

[5]    Elements of Human Rights Due Diligence

Figure 20.1 depicts the human rights due diligence process.


Figure 20.1 Human Rights Due Diligence Process
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Human rights due diligence requires engagement with stakeholders or their representatives in order to understand their perspective throughout the process because its purpose is to identify and address risks to people.29

 

[a]    Assessing Impacts

Assessing human rights impacts entails mapping the risks of impact to people according to their severity and likelihood, in order to prioritize the responsive actions that the company should take. Of the two, severity is the more critical factor; it is defined by an impact’s scale (its gravity), its scope (the number of people involved), and its irremediability (whether it is possible to make people whole for their injury) (UNGP 24). The impact’s likelihood is affected by such factors as the company’s operating context, the specific business relationship in question, and the company’s own management.30

[b]    Integrating and Acting

After assessing its human rights impacts, a business should integrate its findings and take appropriate action to respond to them. How a company is involved in human rights harm determines how it should respond. Under the UNGPs, businesses may become involved in human rights impacts in one of three ways – cause, contribute, and linkage:

 

        (1) First, they can cause an impact when their actions lead directly to an impact (e.g., a factory exposes workers to hazardous chemicals without providing them with adequate personal protective equipment).

        (2) Second, they can contribute to an impact when their actions enable, encourage, or motivate human rights harm by another (e.g., an internet company provides confidential data about the identity of its users of its services to a repressive government that enables the government to track and harass political dissidents, contrary to international human rights standards). Or, one factory may contribute to an adverse impact when it and other factories discharge waste effluents that contaminate drinking water.

        (3) Third, they can be directly linked to an impact that they neither caused nor contributed to (e.g., a company manufactures and sells portable ultrasound machines that are used to screen for female foetuses in order to facilitate their abortion in favour of male children, notwithstanding the company’s exercise of due diligence to prevent such use).31

No bright line separates whether a business ‘contributed’ to an impact and whether it is merely ‘linked’ to the impact. Contribution and linkage sit on a continuum. Where they sit in a particular case depends on a variety of factors, including ‘the extent to which a business enabled, encouraged, or motivated human rights harm by another; the extent to which it could or should have known about such harm; and the quality of any mitigating steps it has taken to address it’.32

As set forth in UNGPs 19 and 22, the appropriate response of a business to a negative impact, potential or actual, depends on its mode of involvement. First, if the business caused the harm, then it should cease its action causing the harm and remediate it. Second, if it contributed to the harm by another, it should cease its action contributing to the harm, seek to use or build leverage with the other party to prevent or mitigate the risk of future harm, and contribute to remedy of the harm. Third, if it is only linked to harm that it did not cause or contribute to, then it should try to use or build its leverage to prevent or mitigate the risk of future harm by the other party, but is not expected to contribute to the remedy.

The responsibility of a business to respond to its involvement in a human rights impact by another does not depend on whether it has leverage over the other party. Rather, leverage is relevant only to determine the type of responsive action to be taken, which depends on the mode of involvement. The term ‘leverage’, as used in the UNGPs, means the ability of a business to influence another party’s human rights performance.33

If a business cannot use or build leverage to mitigate the harm, then it should consider ending the relationship, taking into account the potential human rights risks of doing so, and other factors such as whether the relationship is crucial to the enterprise and the severity of the harm (UNGP 19, Commentary).34

 

[c]    Tracking and Communicating

UNGP 20 is based on the concept that ‘what’s measured gets managed’.35 Tracking the effectiveness of a company’s efforts to address identified human rights impacts should draw on the perspectives of potentially affected stakeholders – not just the company itself – and involve an appropriate mix of quantitative and qualitative indicators.

UNGP 21 provides that a business should be prepared to communicate how it addresses its human rights impacts. This can include everything from direct communication with potentially affected stakeholders to formal public disclosure, where the human rights impacts, potential and actual, are severe. However, communicating risks under the UNGPs does not require disclosure of all issues identified in a company’s due diligence or the steps it takes to mitigate them.36 Nor does it require disclosures of legitimately confidential commercial information, information that is legally protected, or disclosures that would pose risks to stakeholders (UNGP 21). In such cases, the business should explain its general approach towards addressing its human rights risks.37

 

[C]    Pillar III – Access to Effective Remedy (UNGPs 25–31)

The third pillar of the UNGPs – remedy – is addressed both to States (as part of their duty to protect human rights) and to businesses (as part of their responsibility to respect human rights).

States have the primary obligation under international human rights law to take appropriate steps to ensure that those who are affected by human rights abuses in their territory and/or jurisdiction have access to effective remedy, both judicial and non-judicial (Guiding Principle 25 and 26). This should include reducing existing barriers to judicial remedy, providing effective non-judicial grievance mechanisms (such as labour tribunals or other administrative channels), and considering access to non-State-based grievance mechanisms, such as those established by international financial institutions (UNGPs 26 through 28).

The business remedial responsibility has two aspects. First, as part of its responsibility to respect human rights, a company should actively participate in the remediation of human rights harm that it identifies it has caused or contributed to (UNGP 22). This means providing for, or cooperating in, legitimate remedial processes, such as a court or a non-judicial grievance mechanism, that are appropriate to the nature of the harm. If the company disagrees that it caused or contributed to harm, it can contest the allegation in court.38

Second, businesses should establish or participate in operational-level grievance mechanisms in order to prevent and address grievances early, before they amount to human rights impacts. Such mechanisms can also act as an important feedback loop to identify particular issues or trends and prevent future problems (UNGP 29). Collaborative initiatives by industry bodies and others should also ensure the availability of effective grievance mechanisms (UNGP 30).

In order to be effective, all non-judicial grievance mechanisms should meet specific criteria: legitimacy, accessibility, predictability, equitability, transparency, rights compatibility, serving as a source of continuous learning, and (for operational-level grievance mechanisms supported or provided by companies) being based on engagement and dialogue (UNGP 31).

 

§20.04    UPTAKE OF THE UNGPS

As noted at the outset, the uptake of the UNGPs has been widespread and rapid, compared to other contested global initiatives, such as those relating to climate change.39 Their implementation has spread far beyond their UN origins. This resulted from a process of ‘norm cascading’ by distributed networks of independent entities and institutions, public and private, rather than a top down, command, and control regulation. This reflects Professor Ruggie’s desire that the UNGPs ‘trigger an iterative process of interaction among the three global governance systems, producing cumulative change over time’.40

Some of the more notable examples of this uptake are discussed below.

 

[A]    Multistakeholder Norms

The UNGPs have been incorporated or reflected in multistakeholder standard-setting bodies. The OECD’s Guidelines for Multinational Enterprises (OECD Guidelines) were revised in 2011 to include a specific chapter on human rights, as well as the cross-cutting concept of due diligence, that mirror the UNGPs.41 The OECD Guidelines and Pillar II of the UNGPs were synchronized deliberately in order to avoid confusion.42

In addition, the International Organization for Standardization (ISO) issued ISO Standard 26000, a guidance on social responsibility, following a process that ran in parallel with the development of the UNGPs, and is closely aligned with them.43 ISO standards and guidance have significant business uptake, particularly in Asia.44

The International Finance Corporation, which is the private lending arm of the World Bank, incorporated key elements of Pillar II of the UNGPs, including human rights due diligence, into its performance standards;45 they are tracked by 92 banks in 37 countries, covering over 70% of project financing in emerging markets.46

 

[B]    Public Policy

The UNGPs have been endorsed as a matter of public policy by many governments. The G7 Leaders endorsed the UNGPs in 2015.47 The G20 leaders referred to the UNGPs as a core standard to be used in achieving sustainable global supply chains.48 The European Commission endorsed the UNGPs in its 2011 Communication on Corporate Responsibility and called upon all Member States to develop National Action Plans to implement them.49 To date, approximately twenty-four countries, including Chile, Denmark, France, Germany, Italy, the Netherlands, Norway, Sweden, the UK, and the US, have published so-called National Action Plans to implement the UNGPs, and another thirty are in the works.50

These developments are echoed in other initiatives across the world. In 2014, the EU and the African Union issued a Joint Statement on Business and Human Rights confirming their commitment to promote and implement the UNGPs.51 The Association of Southeast Asian Nations (ASEAN) is actively exploring ways to implement the UNGPs.52 The Organization of American States resolved in 2014 to promote the application of the UNGPs and urged Member States to disseminate them as broadly as possible.53

 

[C]    Reporting and Disclosure

The UNGPs are reflected in evolving human rights reporting policy, laws and regulations, stakeholder pressure, and multistakeholder initiatives. These reflect growing demands from regulators, investors, shareholders, labour, consumers, and civil society organizations for accurate information on companies’ social and environmental impacts.54

With respect to regulatory requirements, the 2014 European Parliament’s Directive on Disclosure of Nonfinancial and Diversity Information55 requires EU Member States to implement public reporting by about 6,000 large businesses on environmental, social, and employee-related, respect for human rights, anti-corruption and bribery matters. This includes a description of the relevant policies, outcomes, and the risks related to those topics. The Directive references the UNGPs as an international framework that companies can rely upon in providing this information.56

In the United Kingdom (UK), the 2013 revisions to the UK Companies Act now require all listed companies to report publicly on environmental matters, the company’s employees, and social, community, and human rights issues, where this information is ‘necessary for an understanding of the development, performance or position of the company’s business’ in achieving its strategic objectives.57 The UK Financial Reporting Council in June 2014 published guidance on corporate reporting pursuant to the Act, which explicitly referred to the UNGPs as a source of guidance for directors.58 In May 2015, the UK adopted the Modern Slavery Act, which seeks to eradicate slavery and human trafficking from company supply chains. It requires certain companies to publicly describe the steps that the company has taken (including due diligence and other processes) to ensure that slavery and human trafficking are not taking place in its supply chain.59

In the US, the California Transparency in Supply Chains Act of 201060 Cal. Civ. Code s. 1714.43 requires large companies doing business in California to disclose their efforts to eliminate human trafficking and slavery from their supply chains. At the federal level, section 1502 of the 2010 Dodd-Frank Act requires publicly traded companies to ensure that the raw materials they use to make their products are not tied to extreme violence from the conflict in Democratic Republic of the Congo, by tracing and auditing their mineral sustainable procurement.

 

[D]    ESG Investing

Investor pressure to report meaningfully on human rights performance has intensified driven not only by mandatory reporting requirements but also by investors themselves. Sustainability topics, including prominently Environmental, Social, and Governance (ESG) factors, have become increasingly important to investors and have accounted for an exponential growth of investment funds that use ESG criteria.

For example, the number of investment Funds using ESG factors has grown exponentially, from fewer than 50 in 2,000 to nearly 1,100 in 2016 (Merrill Lynch, 2016). According to the Global Sustainable Investment Alliance (GSIA, 2016), by then those Funds had some USD 25 trillion in assets under management (AUM) globally or roughly one-quarter of all AUM. As of 2016, more than half of all Funds in Europe and Australia included ESG criteria; in Canada nearly 38 per cent; in the US less than 22 per cent, perhaps reflecting the American financial sector’s traditionally more narrow conception of what constitutes shareholder value and materiality. However, since the election of Donald Trump as US President in 2016, monthly inflows into ESG mutual funds and exchange trade funds in the US have averaged three times the pace of the prior year (Fonda, 2018).61

The ‘S’, or social impact, factor in ESG measures ‘how well a company manages its risks to people connected with its core business’ and is therefore ‘heavily populated with labor and human rights elements’.62 As a result of the status of the UNGPs as the authoritative global standard on business and human rights, alignment with the UNGPs has become critically important to investors as an indicator of a company’s social performance as a component of ESG.

For example, the UN Guiding Principles Reporting Framework, an initiative launched by Shift and by Mazars (an international accounting firm) in 2016 following extensive global multistakeholder consultations, creates a framework that enables companies to describe in one place their progress on implementing their respect for human rights. Over eighty companies (including its first adopters, Unilever, ABN AMRO, Ericsson, H&M, Nestle, and Newmont) currently use it for public reporting and/or internal management. Eighty-seven investors, representing more than USD 5.3 trillion in assets under management, have signed a statement in support of it.63

 

[E]    Laws Mandating or Encouraging Human Rights Due Diligence

In addition to laws and policies regarding reporting and disclosure, governments have enacted, or are considering enacting, laws that require or incentivize companies to engage in human rights due diligence.

[1]    Laws Mandating Human Rights Due Diligence

The Business and Human Rights Resource Centre web portal maintains an updated listing of such legislation. As of 20 February 2020, two EU countries (France and the Netherlands) have enacted such laws, and ten are considering doing so (Austria, Belgium, Denmark, Finland, Germany, Italy, Luxembourg, Norway, Switzerland, and the UK).64 The EU is also considering such laws, and the European Commission has commissioned a comprehensive report on how countries can do so.65

In response to the 2013 Rana Plaza collapse, France enacted a Duty of Vigilance Law in 2017.66 The law was inspired by, and mostly tracks, the components of the human rights due diligence process of the UNGPs.67 It requires large French companies to establish and implement an effective human rights vigilance plan, which covers their subsidiaries and certain of their contractors and suppliers. Injury caused by a company’s failure to implement an effective plan can subject the company to civil tort liability.

In 2019, The Netherlands approved the Child Labour Diligence Law, which requires companies (whether or not registered in the Netherlands) that sell goods to Dutch consumers to determine whether child labour occurs in their supply chains, and if so, to set out a plan of action on how to combat it, and issue a statement showing its due diligence investigation and plan. It provides for criminal penalties for failure to exercise human rights due diligence. Key details of its implementation are still being worked out.68

 

[2]    Laws Encouraging or Incentivizing Human Rights Due Diligence

Other laws and regulations do not refer to human rights due diligence explicitly, but nevertheless incentivize companies to conduct human rights due diligence.

For example, prior to the 2011 UNGPs, in 2008, the US adopted the Trafficking Victims Reauthorization Act, which in 15 USC § 1595 gives trafficked individuals the right to bring a civil action against those who receive anything of value by participating in a venture ‘which that person knew or should have known has engaged in an act in violation of this chapter.’ However, as discussed further in section F.3 below, the alleged failure of multinational companies to conduct human rights due diligence in their international supply chains is now being invoked to support a class action under the statute.

In 2012, the US adopted the U.S. Federal Acquisition Regulation, ‘Combatting Trafficking in Persons’, FAR Subpart 22.17 and Part 52 (2012), requires all US government contractors to take detailed actions to eliminate human trafficking at all levels of their supply chains, including the development and implementation of compliance plans, with significant sanctions for non-compliance.69

In 2017, the UK adopted the Criminal Finances Act of 2017, which authorizes UK prosecutors to seize property that was obtained by or ‘in connection with’ gross human rights abuse, regardless of when the property was obtained.70 The law does not require proof of intent or permit a defence that the company took reasonable steps to avoid profiting from such harm. Although the Act does not refer to the UNGPs explicitly, it puts significant pressure on UK companies to conduct human rights due diligence, on both their own operations and their partners and supply chain, to ensure that they will not be deemed to have profited from gross human rights abuse.

 

[F]    Zero-Draft Treaty Negotiations

As noted at the outset, the UNGPs are not legally binding by themselves. However, a UN Working Group has been working since 2014 towards a development of a complimentary and legally binding convention that would regulate the activities of translational corporations by reference to international human rights law.

This resulted in a so-called Zero Draft Treaty issued in July 2018, which is now under active consideration and debate by companies, governments, and civil society. To oversimplify, the Zero Draft would: require States to establish in their domestic law legal liability for human rights abuses; require States to provide fair, effective, and prompt access to justice and remedies to affected stakeholders; and require States to mandate human rights due diligence by transnational businesses.71

A few of the more heavily debated aspects of the Zero-Draft Treaty relate to: its application only to transnational companies, and not to domestic corporations; the ability of governments to regulate effectively the manifold activities of all transnational activities; the application of the Treaty to buyer-led purchasing chains that are linked by contract rather than equity relationships (e.g., Apple); and the relationship of mandatory due diligence to the attribution of liability.72

And then there is the current political environment, in which ‘a wave of chauvinist nationalisms which governments are either responding to, or catalyzing’ has made 2019 ‘not a propitious year to issue a draft text for an international Treaty on business and human rights’.73 Nevertheless, the process for negotiating and ratifying a treaty is lengthy and complex and will continue beyond the current political environment.

 

[G]    Legal Claims by Affected Stakeholders and Others to Hold Companies Accountable

A key factor leading to endorsement of the UNGPs was the invocation by ‘individuals and communities adversely affected by corporate globalization … of human rights to express their grievances, resistance, and aspirations’.74 The UNGPs have helped to sustain and accelerate a continued global growth in legal claims by affected stakeholders against companies in a variety of contexts, including: claims under customary international law; statutory claims under mandatory due diligence laws; claims against buyers of goods that were manufactured with human rights abuse; and claims against parent companies. Also relevant is the use of human rights due diligence as a defence to such claims.75

[1]    Mandatory Due Diligence Law Claims

As discussed earlier, the 2019 French Duty of Vigilance law provides that injury caused by a failure to implement an effective plan of diligence can subject the company to civil liability. As of early 2020, the Act’s enforcement mechanism (an injunction) had been triggered five times, with two cases reaching a court.76

[2]    Customary International Law Claims

In Araya v Nevsun Resources, Ltd., the Supreme Court of British Columbia allowed a lawsuit to proceed against Nevsun, a Canadian mining company, and refused to strike evidence regarding the sufficiency of the company’s human rights due diligence. The plaintiffs, who are refugees from the State of Eritrea in East Africa, allege common law claims based on customary international law violations (i.e., crimes against humanity, forced labour, and torture) at the company’s Bisha mine in Eritrea. In so ruling, the Court considered, over Nevsun’s objections, a transcript of the testimony before the House of Commons, of Lloyd Lipsett, a business and human rights expert who had conducted a human rights assessment of the mine:

I have extensively relied upon the UN’s Guiding Principles on Business and Human Rights for framing the assessment. Obviously, these UN guiding principles are the relevant global standard for business and human rights; however, I find them particularly useful because they emphasize a procedural approach to ongoing human rights due diligence.

Opinion, p. 23.77

On 28 February 2010, the Supreme Court of Canada allowed the case to proceed on the ground that plaintiffs had made out a claim for breach of customary international law, or jus cogens, which is part of Canadian law, and which applies to Nevsun as a Canadian company.78 Neither the Appeals Court nor the Supreme Court addressed the significance of Mr. Lipsett’s testimony to the case. Presumably, that will await further proceedings at the trial court level.

 

[3]    Claims Against Buyers of Goods

Notre Dame Law School Professor Emeritus Doug Cassel has argued that the time for judicial recognition of a common law duty of care to exercise human rights due diligence is ripe, since the basic elements of such a duty – foreseeability, proximity, fairness, and public policy— are in place.79 Although no courts have yet so ruled, due diligence as an affirmative duty of care is beginning to emerge in judicial litigation.

A recent example is a class action lawsuit filed in the US District Court for the District of Columbia in December 2019 against major multinational electronics and automobile companies; each defendant sells products that contain lithium ion rechargeable batteries which are made with the mineral cobalt, mined in the Democratic Republic of the Congo (DRC).80 The cobalt makes its way from artisanal mines to traders, to smelters/refiners, to component producers, to contract manufacturers, and finally to electronics and care companies.

The plaintiff class consists of children who allege that they were forced to work in highly dangerous conditions in these mines in the DRC, at less than subsistence wages. The complaint alleges that the defendants are liable for this harm because they failed to exercise adequate human rights due diligence in their supply chains to identify and address these severe human rights impacts.

This alleged failure forms the basis of claims under the US Trafficking Victims Protection Reauthorization Act, 18 U.S.C. § 1595 et. seq., (TVPRA) and ancillary State common law theories (unjust enrichment, negligent supervision, and intentional infliction of emotional distress). The TVPRA subjects defendants to civil liability if they participated in a venture, knowingly received anything of value from the venture, and ‘knew, or should have known’, that the venture had engaged in forced labour.

The plaintiff’s allegations that defendants failed to exercise human rights due diligence are designed to support the claim that defendants knew or should have known that their products had been manufactured with child slave labour.

Currently, the case is only at the pleadings stage. Defendants will likely contest the complaint vigorously. However, the plaintiffs’ use of human rights due diligence as an affirmative duty of care to support statutory and common law claims against buyers may indicate where the law will evolve over time.

 

[4]    Claims Against Parent Companies

Judicial recognition of a common law duty of care to conduct human rights due diligence would also have implications for claims against corporate parents, since as Professor Cassel notes, the headquarters of about 2,000 multinational companies are located in common law countries.81

No common law cases have yet so ruled explicitly. However, they are coming close. On 20 April 2019, in a closely watched case, the UK Supreme Court decided in Vedanta Resources PLC et al v. Lungowe et al82 to allow common law negligence claims to go trial in the UK against a UK parent company arising from the extraterritorial conduct of its foreign subsidiary. Claimants are 1,826 very poor Zambian citizens who were members of rural farming communities. They assert loss of livelihoods through damage to land and waterways and health problems caused by alleged toxic emissions from the Konkola Copper Mines in Zambia. The mine was owned by a Zambian subsidiary of Vedanta, a then-UK domiciled parent company.

In allowing the claim against the UK parent to go forward to trial, the Court declined to ‘straightjacket’ the circumstances under which parent companies could owe a duty of care to parties allegedly harmed by its subsidiaries. Rather, it held that a parent duty of care could arise from any one of several fact-intensive elements: (1) the existence of a group-wide policy purporting to exercise a degree of parental supervision and control over the subsidiary’s actions in question; (2) the taking by the parent of active steps by training, supervision, and enforcement, to ensure that their subsidiaries implement the policies, even where the group policies do not by themselves give rise to a duty of care to third parties; or (3) failing to take such active steps to prevent harm, even where the parent does not hold itself out as exercising that degree of supervision and control of its subsidiaries.83

The Vedanta v. Lungowe decision sets an example for common law courts elsewhere.

For example, the UNGPs have been raised explicitly in Canadian human rights litigation in support of a common law duty of care. In Choc and Others v. Hudbay (2013), Guatemalan villagers sued a Canadian parent company in Canada for civil damages, alleging that they suffered violence at the hands of security forces retained by the mining company’s Guatemalan subsidiary. In denying a motion to strike the complaint, the trial court ruled that the complaint could be read to state a novel duty of care owed by the Canadian parent to the Guatemalan villagers to safeguard the villagers from such violence, based on the parent company’s knowledge of the risk of violence and its involvement in the security operations of the subsidiary.84

Although the Court’s ruling did not refer to the UNGPs, Amnesty International Canada had filed a brief in support of the villagers, arguing that the UNGPs, among other international standards, supported the existence of a duty of care. It cited UNGP 23’s expectation that companies should treat involvement in gross human rights abuses as a matter of legal compliance and the Canadian government’s endorsement of the UNGPs.

Similarly, in Garcia et al v. Tahoe Resources (2014), Guatemalan villagers who were allegedly shot by the company’s security personnel sued the company’s Canadian parent in the Canadian court. They alleged that the parent company owed a duty of care to the villagers, due to its control of the subsidiary’s security operations and its commitment to the UNGPs and other standards. The British Colombia Supreme Court rejected the defendant’s motion to dismiss and allowed the case to proceed to trial, after which it settled.85

 

[5]    Human Rights Due Diligence as a Defence to Liability

If the failure to conduct human rights due diligence can be used to establish liability, then its exercise should serve as a shield against liability, whether in the context of a statutory or a common law claim. The UNGPs recognize such a defence in the commentary to UNGP 17:

Conducting appropriate human rights due diligence should help business enterprises address the risk of legal claims against them by showing that they took every reasonable step to avoid involvement with an alleged human rights abuse. However, business enterprises conducting such due diligence should not assume that, by itself, this will automatically and fully absolve them from liability for causing or contributing to human rights abuses.

The EU is considering such a defence in its evaluation of mandatory due diligence legislation.86 Some key questions for consideration would be: (a) what is the level of due diligence necessary to assert a defence; (b) how to avoid transforming human rights due diligence into a formalistic ‘tick-box’ process designed mainly to protect the company from legal liability, without achieving real human rights performance improvement; (c) who should bear the burden to establish or disprove such a defence; and (d) the need to avoid creating perverse incentives through legislation that would drive companies to distance themselves from meaningful human rights due diligence.87

Finally, whatever its value may be as a defence to legal liability, effective human rights due diligence should also lower the company’s exposure to human rights lawsuits by improving the company’s human rights performance, and thereby reducing the severity and number of incidents that generate legal claims.88

 

[H]    Judicial Challenges to a State’s Failure to Protect Persons and Communities From Human Rights Harm Under Pillar I

The UNGPs have also been used in judicial challenges to state conduct that falls below their duty to protect persons and communities from business-related human rights harm.

For example, in Kaliña and Lokono Peoples v. Suriname (2015), the Inter-American Court of Human Rights ruled that the government of Suriname had violated its duties under the American Convention on Human Rights by failing to protect indigenous communities from environmental harm by mining companies, and by not ensuring that a timely and appropriate independent social and environmental impact assessment was conducted. In so ruling, the Court relied explicitly on Pillar I of the UNGPs.89

In addition, the UNGPs have also been invoked to challenge legislation for violation of the State duty to protect. In In re University of Stellenbosch Legal Aid Clinic, et al (2015), the High Court of South Africa invalidated a South African debt collection law that enabled lenders to implement predatory, unfair, and deceptive debt collection practices, thereby depriving tens of thousands of vulnerable low-wage earners of their rights of access to courts for remedy, to an adequate standard of living, and to a family life. In so holding, the High Court stated, among other reasons, that the UNGPs ‘place a duty upon the state to take measures to prevent the abuse of human rights in their territory by a business enterprise’ and that States are therefore ‘obliged to reduce legal and practical barriers that may deny individuals a remedy’.90

 

[I]    Non-judicial Dispute Resolution Developments

The OECD non-judicial dispute resolution mechanism has become a key source of global precedent setting and learning regarding the application of the UNGPs to particular disputes. In that process, any interested party can bring a complaint (called a ‘Specific Instance’) to a designated OECD country office (called a ‘National Contact Point’ or NCP), alleging breach of the OECD Guidelines for Multinational Enterprises.91 The NCP will attempt to mediate the dispute or issue an opinion. There has been a sharp increase in the number and scope of human rights complaints against multinational companies since the 2011 revision.92

Although neither the OECD Guidelines nor the Specific Instance Process is legally binding, they can have a considerable bite. In one case, an adverse finding by an OECD NCP regarding failure to consult with indigenous people led to a public naming and shaming campaign by NGOs, divestiture of the company’s stock by major institutions, a drop in its market price, and ultimately, denial by the government of its permission to proceed with a project.93

 

[J]    Private International Law on Business and Human Rights

Pressures from governments and stakeholders have helped to drive the UNGPs into binding business commitments, thereby helping to create a new lex mercatoria of business and human rights.94

By directing all of its partners and suppliers to comply with the UNGPs, a multinational enterprise can cascade these standards throughout its supply chain. For example, FIFA, the governing body of world football, the world’s largest and richest sport, is beginning to require all of its business partners and suppliers to comply with the UNGPs, including in future FIFA World Cup tournaments.95

In addition, when local laws protecting human rights are inadequate, different businesses can collaborate among themselves and other stakeholders to commit to raise industry standards as a whole. A recent example is the participation by the international ready-made garment industry in new multistakeholder initiatives in response to the 2013 collapse of the structurally defective Rana Plaza factory in Bangladesh, which killed over 1,100 poorly paid workers and injured about 2,000 others, in the deadliest garment factory accident in history.96 Reliance by buyers on third-party auditing and factory monitoring had proven ineffective in Bangladesh, where building safety standards were inadequately enforced.97

Nearly 230 apparel companies responded in 2013 with two separate initiatives to collaborate to improve factory safety conditions Bangladesh factories: the Accord on Fire and Building Safety in Bangladesh (Accord);98 and the Alliance for Bangladesh Worker Safety (Alliance).99 Both initiatives provide for funding of factory safety improvements, inspections, training, and increased worker safety protections. The terms of both initiatives are enforceable by mandatory arbitration. The main difference between the two is in the participation of unions. The Alliance is a business-centric initiative that consists of 26 mostly US apparel companies. The Accord consists of 200 mostly non-US western apparel brands from twenty countries, international and Bangladeshi trade unions, and NGO witnesses.100

As discussed in the next section, arbitration has already taken place under the Accord.

 

[K]    Arbitration of Human Rights Issues

In light of the gaps that exist in judicial processes for providing remedy, arbitrations are increasingly being looked to as one way to fill that gap.

[1]    Private Commercial Arbitration

Commercial arbitration of contract disputes between private contracting parties is seen as a problematic forum for the resolution of human rights disputes and the remedy of human rights harm. This is due to various features of traditional commercial arbitration including its confidentiality, lack of transparency and of participation by affected stakeholders, and the lack of human rights expertise of commercial arbitrators. However, this may be beginning to change.

In 2016, two of the union members of the Bangladesh Accord, discussed above, commenced arbitrations against two fashion brand members before the Permanent Court of Arbitration in The Hague, for alleged failure to remediate facilities on time and to make it financially feasible for its suppliers to pay for remediation. The arbitrations were commenced under the rules of the UN Commission on International Trade Law (UNCITRAL), which, as described below, provide for greater transparency than commercial arbitration rules. The arbitrations have been settled, and the tribunal ordered that selected case information be made public, in light of the public interest. The second arbitration resulted in a USD 2.3 million settlement requiring a fashion brand member of the Accord to remedy life-threatening workplace hazards.101

In parallel, the Working Group on International Arbitration of Business and Human Rights has developed ‘The Hague Rules on Business and Human Arbitration’, which sets out rules and procedures for a commercial arbitration panel that would help to fill the access to remedy gap under Pillar III of the UNGPs. It would be devoted specifically to resolving business-to-business human rights disputes, would be more transparent, and would permit the participation of affected stakeholders, as now permitted by the UNCITRAL Rules.102

 

[2]    Foreign Investor Host State Treaty Arbitration

Foreign investment arbitration tribunals are starting to take human rights impacts into account in their awards. Unlike commercial arbitrations, investment treaty arbitrations involve both public and private parties. They sit at the intersection of the State duty to protect human rights and the corporate responsibility to respect human rights. They involve claims that a State exercised its public authority in violation of its obligations to foreign investors under bilateral investment treaties. The contractual rights of the parties are often grounded in host State government agreements, such as production sharing agreements, concessions, and other similar arrangements, that provide foreign investors with rights to extract minerals or build pipelines, for example.

Although States have a duty to protect human rights, the threat of arbitration by the investor may chill the State from exercising that duty robustly or effectively. During his mandate, the SRSG expressed concerns about limitations imposed by such treaties on the State duty to protect, the lack of transparency in treaty arbitrations, and the exclusion of public interests from treaty arbitrations.103

The traditional mindset of treaty arbitration tribunals is based on commercial arbitration and is not conducive to consideration of human rights impacts on stakeholders who are not parties to the arbitration.104 To address this problem, in 2011, the SRSG urged UNCITRAL to amend its arbitration rules to provide for greater transparency to promote greater public awareness and participation in disputes that affect public interests.105 UNCITRAL amended its rules to provide for greater transparency in 2014.106

In addition, in 2011, the SRSG provided detailed guidance to States and foreign investors on the negotiation of underlying host State/foreign investor agreements, in a separate addendum to the UNGPs, titled ‘Principles for Responsible Contracts: Integrating the Management of Human Rights Risks into State-Investor Contract Negotiations’.107 Professor Ruggie has subsequently written that such guidance is necessary because the adverse human rights impacts of major infrastructure projects can generate ‘a downward spiral in trust between foreign investors and communities’ that ‘can result in the loss of a company’s social license to operate, long before it loses its legal license to operate’.108

Bilateral treaty arbitration tribunals have begun to acknowledge the relevance of the UNGPs. For example, in Urbaser v. Argentina (2016), a bilateral treaty arbitration tribunal considered a counterclaim filed by Argentina against a foreign investor that allegedly impaired the human right to water. Although the tribunal did not find the substance of the claim to be supported in the specific facts of the dispute, it characterized the UNGPs as ‘the basic document’ that applies international human rights standards to companies and rejected the investor’s position that ‘the human right to water is a duty that may be born solely by the State, and never borne also by private companies’.109

Following Urbaser, in Bear Creek Mining Corporation v. Peru (November 2017), a bilateral treaty arbitration panel upheld the mining company investor’s challenge to a governmental decree prohibiting mining in areas where community opposition to the mine had turned violent. However, the panel limited the investor’s damages to sunk costs (USD 18.1 million, compared to USD 522 million demanded by the investor), where the circumstances showed that the investor had a limited prospect of obtaining a ‘social license to operate’ for the mine. The dissenting arbitrator would have further reduced damages to USD 9.1 million for the investor’s contributory fault.110 This result echoes Professor Ruggie’s comment above that investors and host States need to get the underlying transaction right in the first place by addressing potential community concerns which, if ignored, will jeopardize the investor’s social licence to operate.

Finally, States such as The Netherlands are responding to this issue by revising their model bilateral investment treaties to permit reduction of compensation for non-compliance with the UNGPs and the OECD Guidelines for Multinational Enterprises.111

 

[L]    Bar Associations

Finally, international and national bar associations have endorsed the need for the legal profession to implement the UNGPs in their practice. Professor Ruggie has written that corporate lawyers were among the most consequential new players that he had invited into the business and human rights debate, due to their access to and influence with company boards and top management.112 Corporate lawyers around the world participated in pro bono projects to examine the extent to which the corporate laws of dozens of nations permitted companies to factor human rights into their decision-making.113

Last, the International Bar Association, which is the voice of the international legal profession, consists of over 200 bar associations worldwide, and has over 80,000 individual members, supported the SRSG’s mandate, helped to fund the SRSG’s pilot projects on non-judicial remedy, and urged the UN Human Rights Council to endorse the UNGPs. In 2015 and 2016, the IBA endorsed the UNGPs and issued practical guidance documents for bar associations and business lawyers on business and human rights and on the implications of the UNGPs for the legal profession. It identified various legal practice areas that the UNGPs affect, such as dispute resolution, reporting and disclosure, corporate governance, enterprise risk management, supply chain contracts, M&A agreements, and other agreements. It described the opportunities and challenges for law firms in taking the UNGPs into account in their business activities (including service to clients).114

The IBA Bar Association Guide urged national bar associations to undertake proactive and systematic steps to implement the UNGPs. In that connection, the American Bar Association,115 the Law Society of England and Wales,116 and the Japan Federation of Bar Associations117 have endorsed and issued guidance for their member lawyers on implementation of the UNGPs into legal practice.

In 2017, the European Bars Federation/Fédération des Barreaux d’Europe (FBE), a Strasbourg-based association of 250 European bar associations with approximately 800,000 lawyers, launched a Guidance on Business and Human Rights for European Law Societies to help them address the implications of the UNGPs.118

The FBE Guidance was driven by the EU’s recognition of the UNGPs as the authoritative policy framework on business and human rights in aligning the EU’s Strategy on Corporate Social Responsibility and other EU initiatives, including the development of National Action Plans to implement the UNGPs. The FBE Guidance recommends that bar associations make far-reaching and proactive efforts to embed the UNGPs into all areas of legal practice, including considering amending professional codes of conduct for lawyers.

To that end, on 1 February 2018, the Geneva Bar Association, an FBE member, amended its Professional Code of Conduct to provide that lawyers should do their best to mitigate the risks of human rights abuses by corporate clients by promoting their inclusion up front in the early stages of their advice or when helping to prepare agreements or contracts. This language is precatory, not merely permissive.119

 

§20.05    CONCLUSION

In 1999, the then-UN Secretary General, Kofi Annan, predicted that unless globalization can be made to work for everyone, it would not work for anyone. He warned that unless this happened, there would be a backlash against globalization resulting in ‘protectionism; populism; nationalism; ethnic chauvinism; fanaticism; and terrorism’.120 Today’s world economy is highly globalized; it has not worked for everyone, and the backlash is in full force. The result is not sustainable for businesses, governments, and society.

What does this mean for corporate lawyers? It means going beyond CSR when advising their clients on human rights. This means helping clients navigate the often-unclear boundaries between hard and soft law. In the words of David Rivkin, the past president of the IBA, business lawyers ‘cannot now – if we ever could – conceive of our role exclusively as technical specialists in black-letter law. Rather, our clients need us to be wise counselors, who integrate legal, ethical and business concerns in all our advice. Embracing that role should not, of course, come at the expense of our entrenched and unique professional obligations to our clients. But we serve our clients best by ensuring that we are able to advise them on what is legal and what is right’.121
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CHAPTER 21    The Regulation of Multinational Labour and Employment Practices Through a Galaxy of Norms

Elise Groulx Diggs & Brian Burkett & Mitt Regan

Due to the profound effects of globalization on the nature of work, the regulation of labour and human rights matters is increasingly becoming a transnational issue. A wide range of initiatives has emerged in recent years with the common objective of establishing labour and human rights norms and enforcement mechanisms. These initiatives are occurring at all levels, including at the individual enterprise, industry, national, and supranational levels. They seek not only to proactively prevent substandard labour conditions and human rights abuses but also reactively to redress violations. In particular, many initiatives seek to prevent or address labour and human rights abuses that occur along complex supply chains or are caused by subsidiaries or entities indirectly controlled by multinational enterprises. There has been a clear shift in the characterization of these initiatives and norms over the past decade from ‘soft’ law to ‘hard’ law. This chapter reviews a number of norms designed to regulate labour and human rights at the transnational level. It proposes a perspective, supported by an analytical tool called the Galaxy of human rights norms, that can be used to assess Norms – both hard law and soft law – together. This approach complements the classic compliance approach in a single national jurisdiction and affords a more complete picture of the compliance and reporting obligations across multiple jurisdictions. The Galaxy provides a framework to help professional practitioners – labour lawyers, CSR, sustainability experts – advise business corporations on human rights issues, a new and emerging field of legal practice.

§21.01    INTRODUCTION

Labour and human rights matters throughout much of the twentieth century and the beginning of the twenty-first century have generally been treated as falling within the regulatory oversight of the local or national government where an employer’s activities are situated. However, globalization has created profound changes in the nature of work. Growth in the number and size of multinational enterprises (hereinafter ‘MNEs’) has led to complex corporate structures and expansive global supply chains. The use of global supply chains has resulted in an environment where MNEs are directly employing fewer workers and the setting of labour and human rights standards has been transferred to numerous subsidiaries or smaller distinct organizations along a global supply chain. Wide variation in the setting and regulation of working conditions has resulted in a ‘governance gap’1 with respect to the prevention of, and accountability for, substandard labour conditions and direct and indirect human rights abuses.

The recognition of this ‘governance gap’2 has led to the relatively rapid emergence of a range of initiatives with a common objective of establishing labour and human rights norms together with enforcement mechanisms. These initiatives have occurred at all levels, including at the MNE level and at supranational organizations, such as the United Nations (UN). The initiatives seek to not only proactively prevent substandard labour conditions and human rights abuses but also reactively redress violations when they occur. Over the course of the past decade, these norms have started to transform from ‘soft’ law, which includes voluntary private transnational norms and non-binding rules outside national laws, to binding and enforceable ‘hard law’ at both the national and international levels.

The combination of ‘soft’ and ‘hard’ laws that regulate the conduct of businesses has resulted in what Elise Groulx Diggs, Mitt Regan, and Beatrice Parance refer to as a ‘galaxy’ of business and human rights norms (hereinafter ‘BHR Galaxy’).3 This BHR Galaxy is comprised of: enforceable legal obligations under national law, private voluntary standards, corporate and multilateral codes of conduct, guiding principles and declarations from international organizations, a proposed binding international business and human rights treaty, and other sources.

The norms that form the BHR Galaxy can be conceptualized as occupying distinctive concentric rings around a core ring of enforceable ‘hard’ law, expanding outward to include various forms of ‘soft’ law.4 The metaphor of a galaxy underscores that these norms are not organized in a hierarchical fashion and that those in one ring may exert ‘gravitational influence’ on those in another in a way that can blur the distinction between ‘hard’ and ‘soft’ law. Many of the developments in the BHR Galaxy have significant implications for businesses in respect of their domestic and international activities and their workforces.

This chapter identifies a smaller galaxy of norms – still evolving – that are designed to govern (or regulate) labour conditions in complex global supply chains and, in particular, to expose cases of serious human rights abuses (including ‘modern slavery’) and mitigate the risk of their occurrence. This Galaxy not only blends hard law and soft law but also builds tighter links between three traditionally distinct domains of international rule-making: (1) the body of international labour law articulated in the conventions and declarations negotiated at the International Labour Organization (ILO) in Geneva, (2) ‘voluntary’ soft law guidelines of Responsible Business Conduct (CSR) for Multinational Enterprises developed under the umbrella of the OECD Investment Committee (OECD Guidelines),5 (3) international human rights conventions, declarations, and guidelines primarily issued by the UN Human Rights Council in Geneva and also shaped at times by the UN Secretary General and the UN General Assembly. The most recent UN guidance for business corporations is the UN Guiding Principles for Business and Human Rights (UNGPs), approved by the Member States of the UN Human Rights Council in 2011. The UNGPs explicitly incorporate the ILO’s core Conventions as part of ‘internationally recognized human rights’.6

These three ‘planetary systems’ thus are linked together in the larger BHR Galaxy, reinforcing an international consensus endorsed and promoted by three multilateral institutions concerning the ‘rules of the game’ governing labour standards in global supply chains. Some areas of the BHR Galaxy may not provide the precision and certainty of national legislation or international treaties – a critique of ‘soft law’ often voiced by lawyers. However, these norms often play a critical role in setting baseline standards of ‘responsible’ business conduct and building consensus (even though imperfect) among the stakeholders in the international economy, states, business enterprises, financial markets, labour organizations, and civil society. They also help to launch more quickly the processes of addressing ‘governance gaps’ that can do serious harm, for example, to workers concerned about workplace safety.

The first part of this chapter provides an overview of the historical development of international labour and human rights standards by the ILO as well as the origin of the underlying human rights principles and standards that inform the framework of the BHR Galaxy. The second part of this chapter provides an overview of a subset of norms that are designed to govern labour standards and, in particular, to mitigate the risk of substandard work, working conditions and human rights violations in the labour market. This subset of norms is set out in such a way that the reader can trace its transformation from ‘soft’ law into ‘hard’ law.

 

§21.02    INTERNATIONAL LABOUR LAW AND THE ROLE OF THE ILO

The ILO, the only tripartite UN Agency, is the key supranational institution in the field of global labour standards. The ILO’s primary role is to develop international standards in consultation with representatives of governments, workers, and employers.

Since its creation under the Treaty of Versailles in 1919, the ILO’s mandate has been the promotion of social justice and internationally recognized human and labour rights. The ILO articulates international labour standards in the form of Conventions and Recommendations. Conventions are international treaties subject to ratification by Member States and incorporation into domestic jurisdictions as required by treaty law. Recommendations are non-binding guidelines applicable to national policy and activity.

The ILO became a prominent actor in global economic and social issues after the World Trade Organization (WTO) officially acknowledged the link between economic development and social progress and entrusted the ILO with responsibility for the social and labour dimension of global trade liberalization at its 1996 Singapore Conference.7 Responding to this significant role, in 1998 the ILO established the Declaration on Fundamental Principles and Rights at Work (Fundamental Declaration).8 The Fundamental Declaration commits Member States to respect and promote the fundamental principles and rights set out in the ILO’s eight core Conventions.9 These principles and rights are expressed in four categories in the Fundamental Declaration: (1) freedom of association and the effective recognition of the right to collective bargaining, (2) the elimination of forced or compulsory labour, (3) the abolition of child labour, and (4) the elimination of discrimination in respect of employment and occupation. The commitment of Member States to respect and promote the principles and rights in the four categories applies whether or not the Member State has ratified the relevant ILO Conventions. As a result, an important aspect of the Fundamental Declaration is its universal application to all ILO Member States.

The Fundamental Declaration was adopted as a promotional instrument with the intent that the principles and rights underpinning it would provide guidance for national and international action.

Following the adoption of the Fundamental Declaration, there was a growing realization that a top-down approach to developing labour standards must be accompanied by on-the-ground initiatives. As a result of this recognition, the then ILO Director General Juan Somavia introduced the Decent Work Agenda in 1999 (Agenda).10 The Agenda was intended as a means for states to implement the principles outlined in the Fundamental Declaration. However, the Agenda recognized that domestic implementation of the Fundamental Declaration would have to take into account each nation’s particular circumstances, including its level of development. The Fundamental Declaration can be viewed as providing a floor upon which decent work initiatives can be developed to help countries according to their own needs and priorities.

Decent work is a flexible concept that provides a framework for eradicating poverty, promoting equality, and enabling individuals to realize personal and communal aspirations. The ILO’s Agenda is comprised of four main strategic objectives: (1) realization of standards and the fundamental principles and rights at work, (2) creation of employment and income, (3) enhancing social protection, and (4) strengthening the social tripartite system and dialogue.

The most innovative quality of the Agenda rests in the connection it draws between international labour standards and the reform of domestic systems. The Agenda has a particularly practical objective: to facilitate the identification by each ILO Member State of areas in need of reform and to assist each state in developing home-grown solutions consistent with decent work principles.

The principal means for realizing the Agenda among Member States is through the creation of Decent Work Country Programmes (DWCPs). Essentially, DWCPs are initiatives aimed at pursuing the goal of decent work by creating a coherent and integrated decent work programme at the level of the individual Member State. As of September 2019, fifty-one countries had approved DWCPs, whereas forty-one countries were in the drafting process.11

The concepts enshrined in the Agenda continue to be promoted and reaffirmed, including in the ILO’s June 2019 Centenary Declaration.12 As part of the ILO’s efforts to further develop its human-centred approach to the future of work, it has stated that it will direct its efforts to, among other things, eradicating forced and child labour and promoting decent work for all. Further, the Centenary Declaration recognizes that safe and healthy working conditions are fundamental to decent work.

The fundamental principles and standards set out in ILO instruments, and particularly the Fundamental Declaration and the Agenda, have been incorporated into other fundamental documents that establish international business and human rights (BHR) standards applicable to both states and MNEs. The following sections review the ways in which the ILO’s core principles and standards have been adopted by other supranational organizations and levels of governance.

 

§21.03    THE INCORPORATION OF THE PRINCIPLES AND RIGHTS OF THE FUNDAMENTAL DECLARATION AND THE DEVELOPMENT OF BHR STANDARDS

[A]    The Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights

In 2003, the United Nations Commission on Human Rights (UN Commission) adopted the Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (UN Draft Norms).13 Distilled from existing international instruments and standards, including the Fundamental Declaration, the UN Draft Norms set out the responsibilities of business enterprises to ‘promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognized in international as well as national law’.14

Under the UN Draft Norms, the responsibilities of business enterprises extended throughout ‘their respective spheres of activity and influence’ and included: ensuring equality of opportunity and non-discriminatory treatment, a prohibition on using forced or compulsory labour, providing remuneration that ensures an adequate standard of living for workers and their families, carrying out activities in a manner that preserves the environment of the states in which they operate, ensuring freedom of association and effective recognition of the right to collective bargaining.15

The UN Draft Norms represented a philosophical shift in the way in which BHR standards were to be incorporated in business activities. In contrast to purely voluntary initiatives, which focused on MNEs’ commitments to corporate social responsibility and labour standards, the UN Draft Norms were arguably the first attempt to establish an international framework for mandatory BHR standards and norms of conduct applicable to all business enterprises. Under the UN Draft Norms, business enterprises would have been required to periodically report on implementation of the Norms and would have been subject to periodic monitoring and verification by the UN. In effect, the UN Draft Norms sought to impose the same international legal obligations that are owed by states in respect of human rights directly on businesses.

The UN Draft Norms drew widespread criticism from business organizations, particularly in response to the proposed binding nature and the creation of a monitoring mechanism to oversee the activities of businesses. As a result, the UN Commission affirmed in 2004 that the UN Draft Norms would have no legal status and that no monitoring of business conduct would occur. While not legally binding, the UN Draft Norms remain a consultative document that businesses can use to identify their responsibilities in relation to human rights.

 

[B]    The United Nations Guiding Principles on BHR

Following the failure of the UN Draft Norms to achieve consensus, there still existed broad-based support by workers’ organizations and non-governmental organizations (NGOs) for a universal declaration on human rights standards applicable to businesses. These organizations called on the UN Commission to adopt a new approach to creating a human rights framework for businesses. In April 2005, the UN Commission adopted a resolution, which requested that the UN Secretary General appoint a Special Representative on business enterprises and human rights.16

In July 2005, Professor John Ruggie from the Kennedy School of Government at Harvard University was appointed as Special Representative and given the task of: (a) identifying and clarifying standards for corporate social responsibility and accountability for MNEs and other business enterprises relating to human rights, (b) elaborating on the role of states in regulating MNEs and other business enterprises with respect to human rights, (c) developing materials and methodologies for undertaking human rights impact assessments of the activities of MNEs and other business enterprises, and (d) compiling a compendium of best practices of states, MNEs, and other business enterprises.17

In 2008, Ruggie introduced the ‘Protect, Respect, and Remedy’ framework (hereinafter ‘Framework’). The Framework is articulated around three core pillars: (1) Pillar One: the state duty to protect against human rights abuses by third parties, including businesses; (2) Pillar Two: the corporate responsibility to respect human rights; and (3) Pillar Three: the need for access to effective remedies for those whose rights are infringed.18

The Framework was later ‘operationalized’ by the 2011 UN Guiding Principles on Business and Human Rights (UNGPs), which were unanimously endorsed by the UN Human Rights Council, the successor to the UN Commission, in June 2011.19 The UNGPs are a set of principles outlining how states and business enterprises can respectively discharge their obligations and responsibilities to prevent, address, and remedy business-related human rights impacts. The UNGPs apply to all business enterprises, both transnational and otherwise, regardless of their size, sector, location, ownership, and structure.

Under the first pillar, the UNGPs provide that states must better understand how to enforce their duty to protect against human rights abuses, including through non-traditional means such as corporate laws. The UNGPs highlight that states are uniquely positioned to foster corporate cultures in which respecting human rights is an integral part of doing business.20 With respect to the second pillar, the UNGPs emphasize that it is critical for companies to consider how internationally recognized rights, including the labour standards articulated in the Fundamental Declaration, relate to their business operations. The UNGPs state that businesses should have in place certain policies and processes, including: (a) a policy commitment to meet their responsibility to respect human rights; (b) a human rights due diligence process to identify, prevent, mitigate, and account for how they address their impacts on human rights; and (c) processes to enable the remediation of any adverse human rights impacts they cause or to which they contribute.21 With respect to the third pillar of the UNGPs, this builds on the principle that state regulation proscribing certain corporate conduct must be accompanied by mechanisms to investigate, punish, and remedy abuses. The UNGPs state that efforts must be undertaken to bolster judicial and non-judicial processes – at the business enterprise, state, or international level – to effectively address and remedy breaches of human rights standards.22

The UNGPs are not intended to create new international legal obligations. Rather, the UNGPs are a widely recognized, authoritative global standard for preventing and addressing the risk of adverse human rights impacts linked to business activity. The UNGPs have been met with considerable support from states, business enterprises, and civil society.

In 2011, key provisions of the UNGPs were incorporated into a human rights chapter in the OECD Guidelines for Multinational Enterprises (hereinafter ‘OECD MNE Guidelines’),23 and its due diligence principles were incorporated into the OECD MNE Guidelines as applicable to all areas of CSR to which the OECD MNE Guidelines are relevant.

 

§21.04    IMPLEMENTING THE UNGPS AND THEIR UNDERLYING PRINCIPLES

Since the introduction of the UNGPs, there have been increasing efforts to implement their core principles, and BHR principles more generally. These initiatives are occurring in both the public and private spheres and are taking place at various levels including: international level, national level, industry-wide level, supply chain-wide level, the business enterprise level, and the workplace level. While many of the early initiatives related to the implementation of the UNGPs were voluntary undertakings at the business or industry level, there has been a recent shift towards the implementation of the UNGPs through the adoption of new legislation establishing mandatory legal requirements, as outlined below. In addition, a body of jurisprudence is emerging from the court systems of various Organisation for Economic Co-operation and Development (OECD)countries regarding such issues as extraterritorial jurisdiction, parent corporation liability for harms related to operations of their subsidiaries and the extension of the traditional doctrine of ‘duty of care’ to new categories of victims of human rights and labour rights violations.24

As the body of law expands, the ILO Conventions and human rights soft law instruments continue to be key reference points and serve as tools of interpretation for the courts. As explained above, this process of norm building is eroding the traditional distinctions between ‘soft’ and ‘hard’ law, and between voluntary and mandatory responsibilities.

The following is an overview of the various ‘soft’ and ‘hard’ law BHR Galaxy norms in the labour realm that are intended to: (1) ensure that human rights standards that relate to the world of work are respected and adhered to and (2) provide mechanisms that address any violation of those standards.

 

[A]    ‘Voluntary’ or ‘Soft’ Law BHR Initiatives

Norms, often characterized as ‘soft law’, play a critical role in setting baseline standards of ‘responsible’ business conduct and building consensus (even though imperfect) among the stakeholders in the international economy: states, business enterprises, labour organizations, and civil society. They also help to launch more quickly the processes of addressing ‘governance gaps’ that can result in serious harm, for example, to workers. The following sections are intended to provide an overview of a number of ‘voluntary’ or ‘soft’ law initiatives that aim to provide a floor of labour and workplace health and safety standards and to provide for enforcement mechanisms when an employer or supplier falls below that floor.

[1]    International Framework Agreements

Emerging first in Europe in the late 1980s, International Framework Agreements (IFAs) are agreements negotiated at a global level between Global Union Federations (GUFs) and MNEs. IFAs commit the signatory MNE to respect international core labour standards throughout its global operations and usually also set out broad minimum standards and policies that apply to the MNE’s global workforce.25 In many cases, IFAs also create an obligation for MNEs to inform subsidiaries, suppliers, contractors, and subcontractors of the IFA and its contents. In addition, some IFAs provide for informal dispute resolution mechanisms in the event a subsidiary or associated enterprise is found not to be respecting the IFA.

IFAs are not a substitute for direct negotiations between companies and workers at the national or workplace level. Rather, IFAs provide a framework for negotiations and a minimum floor of standards.

The common thread running through all IFAs is that they reference the ILO’s eight core Conventions and the Fundamental Declaration. Many IFAs include general provisions regarding union recognition and social and environmental responsibility. In many cases, IFAs go further than local industry norms or legal requirements in establishing social equity principles. For example, an IFA may extend the grounds of prohibited discrimination to include sexual orientation and disability, even where such protection is not provided under local law.

The key sectors in which IFAs have been signed are the service, utilities, energy, mining, and manufacturing industries. Over 110 IFAs have been signed, covering approximately 9 million workers.26 IFAs have historically been almost exclusively between GUFs and MNEs based in Western Europe. Notably, however, non-European based MNEs are increasingly entering into IFAs.27

A general critique of IFAs is that many lack both an effective internal enforcement mechanism and governance from a supranational legal framework. Although external monitors, such as NGOs, and internal monitors, such as employees and managers, can work together to ensure an IFA is enforced, no supranational organization or other mechanisms exist to settle disputes that may arise.28 Accordingly, the success of an IFA is often based simply on the parties’ commitment to compliance.29

To address this critique, a small number of IFAs in recent years have included dispute resolution processes. References to mediation and arbitration can be found in a number of IFAs. The IFA between IndustriALL Global Union and Tchibo, for example, provides that where the parties are unable to resolve a dispute, the parties agree to seek the assistance of the ILO for mediation and dispute settlement.30 In the event of continued disagreement between the parties, the ILO is permitted to issue binding recommendations.31 While some IFAs stop short of including the detailed grievance resolution processes traditionally seen in collective bargaining agreements, the inclusion of sections related to dispute resolution by a third-party mediator, facilitator, or adjudicator in recent IFAs suggests a growing emphasis on addressing the principles of the third pillar of the UNGPs, providing effective access to remedies.

 

[2]    Industry or Supply Chain Codes of Conduct

Global supply chains are an important feature of globalization. However, the growth of outsourcing via global supply chains, particularly in the 1990s and 2000s, has created significant labour implications. Global supply chains have created a situation where the direct employment of workers has been transferred from an MNE to a complex network of smaller business enterprises along the supply chain. This shift has resulted in a transfer of control with respect to labour and human rights standards from MNEs, who largely control supply chains, to related or unassociated businesses along the supply chain. This transfer of direct employment from MNEs to smaller business enterprises along the supply chain has also resulted in shifting legal risks from MNEs to the smaller direct employers.32

In reaction to the new reality created by global supply chains, investors33 and customers are increasingly demanding BHR standards be adopted not only by business enterprises delivering an end product but also through each business enterprise participating in the production and distribution of that product. In response, many MNEs and other stakeholders have voluntarily adopted MNE-specific, multilateral or industry codes of conduct, and oversight mechanisms. The Responsible Business Alliance (RBA) Code of Conduct (hereinafter ‘RBA Code’), described below, is an example of an industry-wide code of conduct that applies to both participant MNEs and their suppliers.

 

[a]    RBA Code of Conduct

First launched in 2004, the RBA Code establishes standards to ensure that working conditions in the electronics industry or industries in which electronics is a key component and its supply chain are safe, that workers are treated with respect and dignity, and that business operations are environmentally responsible and conducted ethically.34 In alignment with the UNGPs, the provisions of the RBA Code are derived from key international human rights standards, including the Fundamental Declaration. The sixth and most recent version of the RBA Code was released in 2018. The RBA Code presents us with a good example of what is included in Ring 4 of the BHR Galaxy Model that is designed to cover private voluntary initiatives.35

The RBA Code can be voluntarily adopted by any business in the electronics sector and subsequently applied by that business to its supply chains and subcontractors, including providers of contract labour. To adopt the RBA Code, a business must declare its support for and actively pursue conformance with it and its standards in accordance with a management system set out therein.

The RBA Code outlines standards for labour, health and safety, and the environment. The RBA Code’s standards with respect to labour include: (1) all work must be voluntary or freely chosen; (2) the use of child labour in any stage of manufacturing is prohibited; (3) there is to be a cap on the maximum number of working hours; (4) compensation must comply with all applicable wage laws, including those relating to minimum wages, overtime, and legally mandated benefits; (5) there is to be no harsh and inhumane treatment of workers; (6) workforces should be free of harassment and unlawful discrimination; and (7) participants shall respect the right of all workers to form and join trade unions, to bargain collectively, and to engage in peaceful assembly.

Participants are required to adopt or establish a management system whose scope is related to the content of the RBA Code. The management system must be designed to ensure: (1) compliance with applicable laws, regulations, and customer requirements related to the participant’s operations and products; (2) conformance with the RBA Code; and (3) identification and mitigation of operational risks related to the RBA Code.

Elements of a management system include, but are not limited to: (1) a process to identify the legal compliance, environmental, health and safety and labour practice, and ethics risks associated with the participant’s operations; (2) a determination of the relative significance of each risk and implementation of appropriate procedural and physical controls to monitor the risks; (3) written performance objectives, targets, and implementation plans to improve the participant’s social and economic performance; (4) ongoing processes, including an effective grievance mechanism to address violations of practices and conditions covered by the RBA Code; (5) periodic self-evaluations to ensure conformity with legal and regulatory requirements; and (6) a process to communicate RBA Code requirements to suppliers and to monitor their compliance with the RBA Code.

 

[3]    Other Multi-Stakeholder Initiatives

Voluntary and employer-led initiatives that seek to ensure industry-wide compliance with a core set of labour and human rights standards have become increasingly common over the past two decades. What has been slower to develop are initiatives advanced through bilateral or multilateral participation. However, it appears likely that we will begin to see a greater number of voluntary bilateral or multilateral initiatives related to human rights and labour standards in the upcoming years. Set out below is an example of a multi-stakeholder initiative designed with the intention of creating safer workplaces for employees in the garment manufacturing industry.

[a]    The Bangladesh Accord

A multi-stakeholder initiative incorporating access to remedy is the ‘Accord on Fire and Building Safety in Bangladesh’ (hereinafter ‘The Bangladesh Accord’).36 The Bangladesh Accord presents another good illustration of what is comprised in Ring 4 of the BHR Galaxy Model.37 The Bangladesh Accord was initially developed as a result of the April 2013 tragedy at the Rana Plaza garment manufacturing facility in Dhaka, Bangladesh, where 1,134 people were killed and approximately 2,500 injured due to a structural collapse.

With approximately 190 signatory companies, the Bangladesh Accord is a legally binding, enforceable agreement between GUFs, local unions, and MNEs in the garment industry, with respect to workplace standards in those MNEs’ supply chains. In essence, the Bangladesh Accord requires signatory companies to take certain steps that seek to implement and maintain safety standards within their Bangladeshi suppliers’ workplaces. In broad terms, it relies on a regime that moves successively through workplace inspection, reporting, and remediation and training to ensure suppliers’ adherence to acceptable workplace safety standards.

The Bangladesh Accord requires that all factories producing for signatory companies undergo regular safety inspections provides for the establishment of joint labour-management safety committees who are trained and informed with respect to essential workplace safety, and includes mechanisms to monitor remediation progress and for workers to file complaints about substandard conditions. It also incorporates a strong and binding adjudication mechanism in respect of disputes over its interpretation and application.38

The Bangladesh Accord provides that disputes will be arbitrated in accordance with the UNCITRAL Model Law on International Commercial Arbitration (hereinafter ‘Model Law’).39 Two arbitrations have been initiated under the Bangladesh Accord’s adjudication mechanism before the Permanent Court of Arbitration (PCA).40 IndustriALL Global Union and UNI Global Union commenced arbitrations under the Bangladesh Accord and the UNCITRAL Arbitration Rules against two global fashion brands in 2016. Both of the arbitrations initiated under the Bangladesh Accord have settled on a confidential basis.41

 

[4]    BHR Clauses in Commercial Contracts

The American Bar Association (ABA) Business Law Section has formed a ‘Working Group to Draft Human Rights Protections in International Supply Contracts’ (hereinafter ‘Working Group’). The Working Group is part of a larger effort to achieve widespread implementation of the ABA Model Business and Supplier Principles on Labor Trafficking and Child Labor as well as other human rights protections.42 The aim of the Working Group is to develop legally enforceable template contract clauses for inclusion in commercial agreements, such as supply contracts and purchase orders, that integrate business enterprises’ corporate policies on human rights and are sensitive to the legal and commercial risks that businesses face.

The Working Group has recognized that while the adoption of BHR policies at the corporate level is important and admirable, there are limitations to the practical effects of these policies. The foundational idea behind the Working Group’s present work is to move businesses’ human rights commitments from corporate policy statements to the actual contractual documents where those policies may have a greater impact.43 The Working Group proposes that the integration of businesses’ BHR policies into commercial agreements through enlightened contractual terms may potentially change the behaviour of buyers and suppliers when combined with effective remedies for their violation and a willingness to enforce the terms.

The Working Group’s template contract clauses are designed to be compatible with businesses’ policies with respect to any human rights-related subjects, including worker safety, anti-discrimination, and anti-trafficking. The template clauses also account for businesses’ reasonable desire to minimize litigation risk and liability exposure while remaining compliant with generally applicable laws. Examples of the proposed template clauses drafted by the Working Group include: representations, warranties, and covenants on abusive labour practices; rejection of goods and cancellation of an agreement where the buyer has reason to believe the supplier violated agreed-upon human rights standards; revocation of acceptance upon the buyer’s discovery of the supplier’s non-compliance with agreed-upon human rights standards; remedies in the event of a breach of agreed-upon human rights standards.

Adoption of the Working Group’s template contract clauses into commercial contracts would be entirely voluntary and subject to negotiation between contracting parties.

The Business and Human Rights Advisory Board Project of the ABA Center for Human Rights (Advisory Board) is also working to draft a set of comprehensive contractual clauses to address these same issues in the management of global supply chains. The Advisory Board is in the process of coordinating its efforts with those of the Working Group of the ABA Business Law Section.

 

[5]    International BHR Arbitration

International arbitration has long been used to resolve international commercial disputes. In addition, arbitration at the domestic level is consistently used to resolve labour disputes. However, the use of international arbitration as a mechanism to resolve human rights and/or labour standards disputes has been infrequent. This may, in part, result from the fact that the current rules of arbitration were written without a focus on the special requirements of human rights/labour standards disputes.44

A private group of international practising lawyers and academics have formed the Business and Human Rights Arbitration Working Group (Arbitration Working Group) aimed at creating an international private judicial dispute resolution avenue available to parties involved in BHR issues. The Arbitration Working Group believes that parties to international human rights disputes, generally MNEs and the victims of human rights violations, need a private system that can function in regions where national courts are unlikely to provide effective adjudication. The creation of this international dispute resolution avenue for resolving disputes involving BHR is intended to contribute to respecting the guidance set out in the third pillar of the UNGPs, providing effective access to remedy.

The Arbitration Working Group has developed rules designed for international BHR arbitration (hereinafter ‘The Hague Rules’). The Hague Rules are intended to take into account the special requirements of human rights disputes to ensure: (1) greater transparency of proceedings and awards, (2) that numerous victims are able to aggregate their claims, and (3) that arbitrators chosen are prominent experts in BHR matters.

The Hague Rules can be used in a number of contexts. They can, for example, be the rules selected by the parties to a human rights dispute to be used in an arbitration, the procedure for which is determined by the parties themselves – i.e., ad hoc arbitration. Alternatively, the parties can agree to use The Hague Rules for arbitration that is administered with the assistance of an arbitration institution. Further, the parties can select an arbitration institution that has adopted The Hague Rules as its own optional rules.

The Hague Rules were officially launched on December 12, 2019.45 They are based on the UNCITRAL Arbitration Rules, with certain modifications to account for issues that are likely to arise in the context of BHR disputes. The scope of The Hague Rules is not limited by the type of claimant(s) or respondent(s) or the subject matter of the dispute and extends to any disputes that the parties to an arbitration agreement have agreed to resolve by arbitration under The Hague Rules. Parties can include business entities, individuals, labour unions and organizations, states, and civil society organizations. The Hague Rules do not define ‘business’ or ‘human rights’. Rather, the Arbitration Working Group has stated that such terms should be understood as broadly as the meaning the same terms have under the UNGPs.46

Because consent remains the cornerstone of arbitration, submission to BHR arbitration is a voluntary decision. Consent can be established before a dispute arises – e.g., in contract clauses or in an IFA – or after a dispute arises – e.g., in a submission agreement. The Hague Rules contain model arbitration clauses for parties to adopt or modify. The Arbitration Working Group has proposed that supply contracts and purchase orders could, for example, include clauses that would require business partners to observe specified international human rights norms in addition to escalation clauses that would require binding arbitration under The Hague Rules should prior steps to remedy non-compliance be unsuccessful. The Arbitration Working Group has further suggested that contracts could include clauses that provide potential victims with the right to enforce the human rights clauses. In addition, the Arbitration Working Group has suggested that MNEs could include so-called perpetual clauses into commercial contracts that require suppliers and contractors throughout the entire supply chain to insert the same provisions into their own contracts.47 Finally, the rules can be used in conflicts arising out of multi-stakeholder initiatives or in disputes related to “mega-sports” events.

 

[B]    Evolution Towards ‘Hard Law’ Norms

Over the past decade, there has been a focus on transforming human rights and labour standards from voluntary initiatives into mandatory and binding legal standards. This new legal trend is also illustrated in Rings 1 and 2 of the BHR Galaxy Model.48 Significant activity has occurred in recent years at the judicial, state, and supranational level. This activity has resulted in the imposition of enforceable measures that companies must take to ensure compliance with legal requirements. An overview of both existing and contemplated mandatory ‘hard’ law standards follows.

[1]    National Action Plans and Domestic Legislation

As a mechanism to implement the UNGPs, the UN Working Group on BHR recommends that all states develop a National Action Plan (NAP). In the area of BHR, a NAP is an evolving policy strategy developed by a state to protect against adverse human rights impacts by business enterprises in conformity with the UNGPs.49 For a NAP to be effective, the UN Working Group on Business and Human Rights suggests that four criteria are essential: (1) it must be founded on the UNGPs, (2) it must be context-specific and address the state’s actual and potential adverse human rights impacts, (3) it must be developed in inclusive and transparent processes, and (4) it must be regularly reviewed and updated.50

Approximately twenty-three states have adopted NAPs, while many other states are in the development phase. As a general rule, these plans are statements of government policy and therefore fall into the category of ‘soft’ law. However, in parallel with the development of NAPs, several states have enacted legislation that provides for mechanisms to establish legal duties for corporations to respect human rights. This domestic legislation is also included in the BHR Galaxy of Norms. Examples from three European states are discussed below.51

Two of these countries have legislated specifically on issues of modern slavery and child labour, part of the subject matter of the ILO core Conventions. Legislation in the third country was triggered by heated political controversy concerning the Rana Plaza building collapse, which raised the issue of workplace safety in the garment manufacturing industry.

 

[a]    United Kingdom’s NAP and Modern Slavery Act

The United Kingdom (UK) was the first state to launch a NAP on BHR in September 2013.52 The UK NAP explicitly establishes the state’s expectations of businesses with respect to human rights. Specifically, the UK NAP sets out key principles that UK companies should comply with, including: (1) treating the risk of causing or contributing to gross human rights abuses as a legal compliance issue; (2) adopting appropriate due diligence policies to identify, prevent, and mitigate human rights risks and committing to monitoring and evaluating implementation; (3) emphasizing the importance of behaviour in line with the UNGPs to their supply chains in the UK and overseas; (4) adopting or participating in grievance mechanisms which are transparent, equitable, and predictable to enable the remediation of any adverse human rights impacts they caused or contributed to; and (5) reporting on human rights issues and risks as appropriate and as part of their annual reports.53

In parallel, due to a sustained campaign of political pressure by UK civil society, the UK introduced the Modern Slavery Act, which came into force on 26 March 2015.54 The Modern Slavery Act prohibits slavery, servitude, forced or compulsory labour, and human trafficking.55 Businesses covered by the Modern Slavery Act are required to produce a ‘slavery and human trafficking’ statement for each financial year setting out what steps they have taken to ensure that slavery and human trafficking is not taking place in its business and supply chains. The Modern Slavery Act applies to businesses: (a) carrying on any part of its business in the UK, (b) supplying goods or services in any sector, and (c) with a global annual turnover of GBP 36 million.56 The reporting requirements in the Modern Slavery Act were inspired partially by legislation adopted in California in 2010 and that came into force in 2012.57

 

[b]    France’s NAP and ‘Duty of Vigilance’ Law

France adopted a NAP in 201758 but started its consultation process as early as 2013. The French NAP sets out actions to be undertaken by the state to either encourage or require businesses to adhere to standards related to human rights. As part of its NAP, France stated that it would implement legislation requiring some larger businesses to disclose due diligence plans addressing subsidiary and subcontractor risks at each level of a supply chain.59

Following the Rana Plaza tragedy in 2013 and after an intense political debate, in February 2017, France enacted new legislation60 that imposes a ‘duty of vigilance’61 on businesses with a substantial presence in France. Businesses covered by the legislation are required to establish and implement a ‘vigilance plan’. The ‘vigilance plan’ should state the measures a business has taken to identify and prevent the occurrence of human rights and environmental risks resulting from its activities, the activities of the businesses it controls, and the activities of subcontractors and suppliers on whom it has significant influence. The plan must include the following: (a) a map that identifies, analyses, and ranks risks; (b) procedures to regularly assess the situation of subsidiaries, subcontractors, or suppliers with whom the business maintains an established commercial relationship; (c) appropriate action to mitigate risks or prevent serious violations; (d) a mechanism to alert a company of the existence or materialization of risks; and (e) a monitoring scheme to follow up on the measures implemented and assess their efficiency.62

Businesses have a ‘duty of vigilance’ to adopt and publish an effective plan of vigilance that has been developed using a sound process. The legislation provides that if businesses fail to fulfil their ‘duty of vigilance’, they can be held liable by courts for the damage that the execution of their obligations could have prevented.63

 

[c]    Netherlands’ NAP and Child Labour Law

In 2014, the Netherlands launched its NAP. In May 2019, the Dutch Senate adopted a ‘Child Labour Due Diligence Law’.64 The law, expected to come into force in 2022, applies to companies registered in the Netherlands and to any company that delivers its goods or services to the Dutch market twice or more a year. It requires that companies determine if there is a ‘reasonable presumption’ that the good or services produced in their supply chains have been produced with child labour. In making this determination, companies are referred to the ‘Child Labour Guidance Tool for Business’ published by the ILO and the International Organization of Employers. If investigation indicates a reasonable presumption that child labour is being used, a company is required to create an action plan to eliminate this practice that is consistent with international guidelines, such as the UNGPs or the OECD’s MNE Guidelines.65

[2]    Proposed UN Treaty on BHR

Since 2011, following endorsement of the UNGPs by the UN Human Rights Council, efforts have intensified at the international level to implement them. However, a group of states from the Global South, led by Ecuador and South Africa together with a number of NGOs, have criticized and challenged the voluntary nature of these efforts.

At the request of these states and to address their concern, the UN Human Rights Council established an intergovernmental working group in June 2014 with a mandate to ‘elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises’.66

In July 2019, the intergovernmental working group released a revised draft of a ‘Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational Corporations and Other Business Enterprises’ (hereinafter ‘Revised Treaty’).67 The scope of the proposed treaty is broad, applying to violations of human rights in the context of business activities of a transnational character. The Revised Treaty clearly defines business activities of a transnational character as any business activity undertaken: (a) in more than one national jurisdiction or state; or (b) in one state through any contractual relationship, but a substantial part of its preparation, planning, direction, control, designing, processing, or manufacturing takes place in another state; or (c) in one state but has a substantial effect in another state.

The Revised Treaty clearly articulates that business enterprises are responsible for not only respecting human rights but also for preventing or mitigating any adverse human rights impacts that are directly linked to their operations, products, or services as a result of their business relationships, including contractual relationships. Under the Revised Treaty, a contractual relationship refers to any relationship between natural and legal persons to conduct business.

Under the Revised Treaty, states would be obliged to introduce domestic legislation similar to France’s ‘duty of vigilance’ law and the Dutch ‘Child Labour Law’. Specifically, states would be required to introduce domestic legislation requiring mandatory human rights due diligence for persons within their jurisdiction or control that carry on transnational business activities. Under this legislation, companies would be required to monitor, identify, assess, prevent, and report on actual or potential human rights and environmental impacts.

In addition, states would be required to ensure that businesses may be held criminally, civilly, or administratively liable under domestic law for violations of human rights undertaken in the context of business activities of a transnational character. Domestic legislation would have to provide for the liability of businesses for their failure to prevent a business enterprise with which they have a contractual relationship causing harm to third parties when the former sufficiently controls or supervises the relevant activity that caused the harm, or should foresee or should have foreseen risks of human rights violations or abuses in the conduct of business activities, regardless of where the activity takes place. Domestic legislation of this nature would essentially import the common law ‘duty of care’ into legislation that establishes criminal, civil, or administrative liability.

The proposed treaty could have significant implications for businesses with transnational activities. However, negotiations are ongoing, and it remains unclear, whether, when, and in what form a legally binding instrument may be adopted.

The rule-making process that emerges from the implementation of treaties is a good example of the circular movement described in the BHR Galaxy. Treaties are part of soft law in the sense that they usually are not directly enforceable between private parties as a legal matter, but the soft law turns into hard law as states incorporate in their domestic law the obligations they have contracted when they ratify treaties.

 

[3]    Recent Court Decisions

In recent years, domestic courts in a number of states have been asked to determine the appropriate forum for disputes involving alleged international human rights violations with respect to labour standards. The primary question the courts have been asked to consider is whether an MNE’s home jurisdiction – i.e., where the MNE is domiciled or headquartered – is the appropriate forum for the adjudication of claims that are alleged to have occurred at the MNE’s foreign operations. In addition, courts in the state where a parent business is domiciled or headquartered have been asked to determine whether to impose liability on the parent business for the alleged actions of subsidiaries or contractors that occurred in a different state. A few examples of the recent domestic court cases involving issues of international BHR with respect to labour standards follow.

In 2016, a regional court in Dortmund, Germany, accepted jurisdiction to hear the claims of four Pakistani-based plaintiffs against German retailer, KiK. In addition, the German court granted legal aid to the plaintiffs. The claims related to a 2012 fire in Pakistan’s Ali Enterprises Textile Factory that killed more than 250 people. KiK was the factory’s main customer. The plaintiffs argued that because KiK demanded that its Pakistani suppliers adhere to a Code of Conduct that it had established on workplace safety, it had a legal obligation to supervise the suppliers’ compliance with the Code of Conduct. The plaintiffs sought compensation directly from KiK, arguing that KiK contributed to the incident by failing to enforce workplace laws and safety standards and that KiK should bear the legal responsibility for the fire safety deficiencies in the factory. In January 2019, the German court dismissed the case on the basis that, under Pakistani law, the statute of limitations for the victims’ right to compensation had expired. As a result, the question of whether KiK was liable for the fire was not directly answered.68

However, in a process unrelated to the lawsuit initiated against it in Dortmund, Germany, KiK agreed to pay a total of USD 5.15 million to the affected families and survivors following a negotiation facilitated by the ILO. In January 2018, it was announced that, as part of an agreement facilitated by the ILO, families of the victims would receive a monthly pension from the amounts provided by KiK. In May 2018, the families of 209 victims of the Ali Enterprises Textile Factory incident began receiving long-term compensation provided by KiK.69

Canadian courts have experienced a growing number of claims related to alleged international human rights violations. While none of the Canadian cases have been determined on the merits, the reviewing courts have confirmed that, in some cases, Canadian courts may have jurisdiction to hear and determine claims that arise from alleged violations of internationally recognized human rights and labour standards outside of Canada.

In April 2015, a CAD 2-billion class action against George Weston Ltd. and its subsidiaries (hereinafter ‘Loblaws’) was filed in Ontario by surviving garment factory workers and the families of deceased workers of the 2013 Rana Plaza factory collapse in Bangladesh. The plaintiffs in Das v. George Weston Limited70 alleged that Loblaws knew of the ‘deplorable history of factory disasters in Bangladesh’ and voluntarily undertook the responsibility of ensuring that the buildings in which its garments were manufactured were safe and structurally sound. The plaintiffs additionally alleged that Loblaws was careless and in breach of its own corporate standards and international standards when it failed to ensure that prior audits were sufficient to address the particular safety concerns that prevailed at the relevant time in Bangladesh.

In 2018, the Ontario Court of Appeal upheld the lower court decision which found that the plaintiffs had failed to meet the requirements of a cause of action in negligence, in part due to the fact that the workers in the Rana Plaza factory were not employees of Loblaws. The Ontario Court of Appeal also found that there was no reasonable cause of action, in part because Loblaws had no direct control over the local manufacturers. The plaintiffs sought to appeal to the Supreme Court of Canada in August 2019 but it declined to hear the matter.

An action similar to the one brought against Loblaws in Ontario was brought against J.C. Penney, The Children’s Place, and Walmart in the Superior Court of the State of Delaware.71 In July 2015, victims of the Rana Plaza factory collapse filed complaints against the three companies for negligence and wrongful death. The plaintiffs alleged that the three defendant companies acted negligently in failing to ensure safe and healthy working conditions for garment factory employees at Rana Plaza.

The plaintiffs argued that the law of Delaware should apply to the claims of negligence and wrongful death. The Delaware court disagreed and held that Bangladeshi law would apply. In reaching the decision that Bangladeshi law would apply, the court noted that the injury occurred in Bangladesh, the conduct causing the injury occurred in Bangladesh, and the relationship between the parties was centred in Bangladesh. The only factor that even slightly pointed to the application of Delaware law was the defendant’s place of incorporation. As a result of the one-year limitation period under Bangladeshi law, the actions were time-barred.

With respect to the plaintiffs’ claims that the three defendant companies owed them a duty of care, the parties agreed that Delaware law governed the dispute. The Delaware court found that the plaintiffs failed to establish a prima facie case of negligence and wrongful death in part on the basis that the three defendant companies: (1) were not the plaintiffs’ direct employer, (2) did not have a ‘special relationship’ with the plaintiffs, and (3) did not sanction illegal conduct. As a result, the court granted the defendants’ request to dismiss the action.

In 2017, the British Columbia Court of Appeal upheld a lower court decision that a lawsuit against Canadian mining company Nevsun Resources could proceed in Canada.72 The plaintiffs allege that, through a chain of subsidiaries, Nevsun Resources entered into a commercial venture with the government of Eritrea for the development of a gold, copper, and zinc mine in Eritrea. The plaintiffs allege that Nevsun Resources engaged the Eritrean military and was complicit in the use of forced labour at the mine. The plaintiffs claim to have fallen victim to forced labour, slavery, torture, cruel, inhumane or degrading treatment and crimes against humanity. Notably, the plaintiffs are claiming that Nevsun Resources breached principles of international law and seek damages based on customary international law. The British Columbia Court of Appeal determined that the plaintiffs’ claims based on customary international law raise arguable, difficult, and important points of law and should proceed to trial so that they can be considered in their proper legal context. Nevsun Resources appealed to the Supreme Court of Canada.

The Supreme Court of Canada dismissed Nevsun’s appeal in February 2020.73 Importantly, it stated that the “act of state doctrine” - which provides that domestic courts do not have jurisdiction to adjudicate upon the lawfulness of the sovereign acts of a foreign state - has no application in Canada.

In addition, the Supreme Court held that customary international law is automatically adopted into Canada’s domestic law without any need for legislative action. It stated that customary international law must be treated with the same respect as any other domestic law.

The Supreme Court ultimately held that it was not “plain and obvious” that Canada’s domestic law cannot recognize a direct remedy for a breach of customary international law. Rather, it stated that a compelling argument can be made that because customary international law forms part of Canadian common law, a breach by a Canadian company can theoretically be directly remedied. In fact, appropriately remedying these violations may require different and stronger responses than typical domestic tort claims.

The Supreme Court allowed the Eritrean workers’ claims based on customary international law to proceed in the lower courts.

In Garcia v. Tahoe Resources Inc.,74 the British Columbia Supreme Court declined jurisdiction to hear the case of seven Guatemalan farmers who brought a claim of negligence and battery for injuries they allege to have suffered at the hands of security personnel hired by Tahoe Resources. However, the British Columbia Court of Appeal overturned the decision, finding that three factors weighed against Guatemala being a suitable jurisdiction for the hearing of the civil suit: (1) the difficulties that the plaintiffs would face due to limited discovery procedures in Guatemalan courts; (2) the fact that the one-year limitation period for bringing a civil suit in Guatemala had long expired and the lack of clarity on whether the plaintiffs would be permitted to bring their claim in Guatemala; and (3) the risk that the plaintiffs would not receive a fair trial of the issues in Guatemala against ‘a powerful international company whose mining interests in Guatemala align with the political interests of the Guatemalan state’.

Tahoe Resources’ subsequent application for leave to appeal was dismissed by the Supreme Court of Canada,75 potentially affording significant precedential value to the decision of the British Columbia Court of Appeal. This opened the door for the plaintiffs to pursue their claims in British Columbia. However, on 30 July 2019, Pan American Silver Corporation, which recently purchased Tahoe Resources, announced that it reached a confidential settlement with the plaintiffs out-of-court. In a news release, the corporation offered an apology to the victims and acknowledged that the incident infringed the farmers’ human rights.76

A key issue in many of these court cases, as well as in debates relating to human rights due diligence required by the UNGPs, is the legal doctrine of ‘duty of care’. Essentially, this doctrine in common law countries imposes a legal responsibility on corporations to identify and minimize (or prevent) foreseeable harms from business operations. This doctrine has been confirmed to apply, in appropriate factual circumstances, to parent companies whose overseas subsidiaries are alleged to have been involved in violations of human rights and labour rights: see recent court decisions in the UK and the US. The duty on companies to undertake due diligence to identify and prevent violations is reflected in legislation on child labour in the Netherlands and the ‘duty of vigilance’ in France. The duty of care and the duty of vigilance both occupy Ring 3 of the BHR Galaxy in setting up a norm of behaviour, but the ‘Duty of Vigilance’ legislation also occupies Ring 1 in creating hard law obligations enforceable by courts.

 

§21.05    CONCLUSION

As is evident from the catalogue of initiatives above, there is a significant push towards creating a new set of institutions, instruments, and principles that seek to establish new labour and human rights standards and enforcement mechanics both within and across state boundaries. The wide range of activities related to the regulation of business enterprises, with respect to labour and human rights standards,77 has significant implications for both workers and businesses. While the voluntary adoption of labour and human rights standards and self-regulation of compliance with those standards was previously the norm, there is a recent trend towards codifying labour and human rights standards in legally enforceable or ‘hard’ law mechanisms, including commercial contracts, as well as, state and international laws. While the transition from ‘soft’ to ‘hard’ law mechanisms primarily occurred in labour-intensive industries over the past few decades, it has become significantly more pronounced in the corporate/financial sector in recent years.78 It is clear that this trend towards mandatory human rights obligations will impact significantly more industries and businesses in the years to come.

This evolution towards legally binding and enforceable standards, and the merging of ‘hard’ and ‘soft’ law, may significantly increase the potential liability of business enterprises for direct and indirect violations of internationally recognized labour and human rights standards.

The UNGPs and recent developments in the field of BHR have given new strength to the ILO’s core labour Conventions by embedding them in a broader set of human rights guidelines developed by the UN, the OECD, and other international organizations. There is also an emerging trend where soft law is gradually merging with hard law in all kinds of ways as outlined, in a broader set of voluntary or non-voluntary human rights mechanisms at all levels of governance, in the BHR Galaxy. Examples can be found in the decisions of courts in the UK and Canada which have accepted the possibility of a duty of care of parent corporations towards third parties suffering injury as a result of acts or omissions of their subsidiaries, in cases involving infringements of human rights.

It behoves all businesses, domestic and international, to take careful note of the emerging trajectory within the BHR paradigm. The BHR Galaxy, as it continues to grow and evolve, will provide an important tool to enable a better understanding and anticipation of legal risks and hence influence positively how business respects human rights in the coming years.
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CHAPTER 22    Multi-stakeholder Initiatives in the Business and Human Rights Arena

Martijn Scheltema

This chapter focuses on effectiveness of multi-stakeholder initiatives regarding responsible business conduct. It starts with a description of the basic features of these initiatives. This description clarifies that a wide variety of initiatives exists. It provides examples of these different types of initiatives and analyses in further detail the UN Global Compact, the Dutch International Responsible Business Conduct Agreement in the textile sector, the Roundtable on Sustainable Palm Oil, Rainforest Alliance and the Voluntary Principles on Security and Human Rights. Next effectiveness of these initiatives is looked into. Effectiveness is a very broad term which lacks a clear definition and may be analysed from different angles. That said, some elements of effectiveness can be identified. These are discussed in further detail while analysing the previously described examples. The effectiveness elements are effectiveness vis-à-vis legislation, government endorsement, human rights or sustainability angle, monitoring and enforcement, governance and grievance mechanisms. Given the persisting governance gaps in this field, further analysis of the models that are particularly effective would be warranted. However, it seems clear that government involvement in initiatives can provide a positive incentive. Likewise, transparency and accountability through reporting and effective grievance mechanisms are key.

§22.01    INTRODUCTION

Corporate Social Responsibility (CSR) has long been considered as voluntary in the sense that companies may choose whether to implement a policy and/or measures in this area and thus either ‘do good’ or not.1 This may explain the emergence of both private- and public-led multi-stakeholder initiatives (MSIs) in this field to build capacity and set voluntary standards, especially since 2000. Since the endorsement of the United Nations Guiding Principles on Business and Human Rights (UNGPs)2 and adaptation of the OECD Guidelines for Multinational Enterprises (OECD Guidelines)3 in 2011, it has become clear that respect for human rights by businesses can no longer be regarded as purely voluntary. This is increasingly reflected in legislative measures that have been adopted in several countries.

Of course, some important MSIs have been established since 2011, but the number of new initiatives in the business and human rights (BHR) field, and more generally in the sustainability arena, has decreased in recent years. This may raise the question of whether recently adopted legislation has reduced the perceived need for such mechanisms, and how effective they are in practice in enhancing business compliance with their human rights responsibilities.

This chapter attempts to analyse the features and effectiveness of MSIs. The large number of initiatives prevents an exhaustive description of them all; accordingly, the different features of these initiatives are identified in general terms and elaborated by reference to a sample of five initiatives: the UN Global Compact,4 the Dutch Agreement on Responsible Business Conduct in the textile sector (the Dutch Garment Agreement),5 the Roundtable on Sustainable Palm Oil (RSPO),6 the Rainforest Alliance (which has merged with UTZ)7 and the Voluntary Principles on Security and Human Rights (VPs).8

After discussing these five initiatives, in turn, their effectiveness will be assessed and consideration will be given as to whether they continue to fulfil a meaningful role, in light of legislative developments. The effectiveness analysis will be conducted along the same lines as that applied to the identification of the differences between the initiatives.

 

§22.02    DIFFERENT TYPES OF INITIATIVES

A number of different types of MSIs exist in the BHR arena.9 These initiatives may, for example, not only stem from action by governments or international organizations but also be established by private actors or trade/sectoral/non-governmental organizations. Some of them focus only on BHR issues, whereas others include BHR issues within a broader sustainability objective. Some address these issues in a single sector, for example focusing on palm oil, coffee or cocoa; others operate across multiple sectors. Some focus on specific issues in specific sectors, such as the VPs. Others are not related to industry sectors, such as the Centre for Sport and Human Rights.10 Furthermore, their functions and aims vary widely. Some, for example, focus on capacity building of their members (e.g., the UN Global Compact), whereas others set specific standards and develop certification mechanisms. Some initiatives deploy monitoring and enforcement mechanisms in connection with their principles and standards, whereas others do not.

The governance of these initiatives differs too. Some take the form of an association with membership, such as the UN Global Compact; some are established as a private entity without members, such as the UTZ/Rainforest Alliance. Others do not have a separate legal personality and just set standards (often within an international organization), such as the UNGPs (the implementation of which is overseen by the UN Working Group on Business and Human Rights)11 and the OECD Guidelines (administered by the OECD Working Party on Responsible Business Conduct). The manner in which the multi-stakeholder approach is reflected in the governance of an initiative ranges from board representation for different stakeholders to collaborative standard setting or development of guidance, which often includes multi-stakeholder consultations.

Although BHR issues arise in domestic as well as international contexts, the particular governance issues and operational challenges that arise with respect to transnational business mean that all the MSIs discussed are internationally oriented and extend to businesses’ overseas operations, as well as those conducted in their home state. That said, some initiatives only engage with representatives of stakeholders in a specific country, with the Dutch sectoral agreements on responsible business conduct in the garment and banking sectors being prominent examples regarding the agreement signatories.12

Finally, some MSIs include a dispute resolution mechanism. For example, disputes about implementation and compliance under the OECD Guidelines may be filed with OECD National Contact Points (NCPs), in a country with which there is a sufficient link to the issue at stake.13 The NCP is able to mediate the dispute if the parties agree and, in the absence of a mediated outcome, may issue a final statement as to whether or not the company has complied with the OECD Guidelines.14 The Dutch Garment Agreement is an (atypical) example of a MSI that includes a binding dispute resolution mechanism.15

Thus, a definition and categorization of MSIs seems important as the features of these initiatives are quite diverse. A common denominator of a MSI is that it has been established by a government or international governmental organization, private business actor or a non-governmental organization (NGO) in collaboration with actors from other constituencies. Beyond this, its main characteristic is that it involves multiple constituencies (representatives of governments, business actors, NGOs or affected people/communities) in its governance. This may not only arise through the involvement of these actors in governing bodies but also be implemented by collaborative standard setting, collaborative development of guidance (often based on multi-stakeholder consultations) or collaborative capacity building. Apart from these common features, the discussion that follows will demonstrate the diversity that exists between MSIs.

 

§22.03    EXAMPLES OF MULTI-STAKEHOLDER MECHANISMS IN THE BUSINESS AND HUMAN RIGHTS ARENA

[A]    Introduction

The foregoing has revealed that many MSIs exist and that their features vary widely. The examination of the following examples is intended to clarify the different features of MSIs, by reference to the following elements: (i) the principal party who has established the initiative; (ii) their specific focus on BHR, or more broadly, on sustainability; (iii) whether they are single- or multi-sector; (iv) their function (e.g., mainly capacity building or standard setting); (v) their monitoring and enforcement provisions; (vi) governance and stakeholder engagement; (vii) constituency in a specific country/region or global; and (viii) the availability of a dispute resolution mechanism. These examples have been chosen as they are exemplary of different constituencies who have established and are involved in these initiatives as well as of their functions.

That said, the two most important MSIs in the BHR arena are likely the UNGPs and OECD Guidelines. These initiatives are analysed in depth in other chapters of this book and are therefore not discussed further here. Moreover, these initiatives are more accurately described as sets of standards that have been endorsed by governments through the UN Human Rights Council and the OECD, respectively, following extensive multi-stakeholder consultation and having multi-stakeholder application, rather than MSIs in and of themselves.16

 

[B]    UN Global Compact

The UN Global Compact was established in July 2000 by UN Secretary General Kofi Annan and endorsed by the general assembly. The UN Global Compact has developed ten principles that its signatory companies should adhere to. Two of the ten principles relate to human rights, and the remaining eight focus on labour, environmental and corruption issues.17 Companies within different sectors may adhere to the UN Global Compact, so it has a multi-sector approach.18

The UN Global Compact’s primary function is capacity building. It organizes events, prepares guidance and enhances collaboration between companies to assist them in implementing strategies and developing business practices consistent with the ten principles of the UN Global Compact, to advance responsible business in the areas addressed by those principles.19

The UN Global Compact has not implemented an independent monitoring and enforcement mechanism. That said, adhering companies are obliged to issue a yearly communication on progress (COP) describing the way in which they support the ten principles of the UN Global Compact.20 If they fail to do so, they are moved from an active to a non-communicating status. If they have had a non-communicating status for two years, they may be expelled from the initiative.21

The governance of the UN Global Compact resembles an association. Stakeholders from different constituencies – companies, NGOs, labour unions and government organizations such as municipalities – may become participants in the UN Global Compact.22 It does not have a legal personality separate from the United Nations. It is not connected to a specific country and has a global reach, with membership and branches established in different countries.23 Stakeholders from different constituencies are represented on its board, which is chaired by the Secretary General of the UN.24

The UN Global Compact includes a basic complaints mechanism which is connected to its Integrity Measures.25 This entails a procedure for initiating dialogue around ‘allegations of systematic or egregious abuses of the Global Compact’s overall aims and principles by a participant’. Such allegations of abuse may involve serious human rights abuse or misrepresentation by a participant.26 If a complaint against a participant is filed, the objective of the mechanism is to elicit a response from the participant regarding the concern raised, unless another mechanism is better suited to handle the complaint.27 If the participant refuses to engage in this dialogue on the matter within two months of being contacted by the UN Global Compact Office, it may be regarded as having non-communicating status. Thus, this complaints mechanism is predominantly intended to protect the reputation and integrity of the UN Global Compact rather than to provide access to remedy for victims of social or environmental abuses or to address corruption issues.28

 

[C]    Dutch International Responsible Business Conduct Agreement in the Textile Sector

In 2013, the Dutch Ministry of Foreign Trade identified thirteen risk sectors in the context of responsible business conduct, based on research commissioned from a consultancy firm.29 The government announced at that time that it would implement legislation unless these thirteen sectors concluded tripartite agreements on responsible business conduct involving the government, NGOs and business. Thus, the Dutch Garment Agreement was initiated by the Dutch government, but concluded between government, business and NGOs in 2016.30 Following this development, comparable agreements have also been enacted in the banking, insurance, pension and gold sector.31

The Dutch Garment Agreement focuses on general sustainability issues, not only implementing the UNGP and OECD Guidelines but also including measures aimed at improving matters such as animal welfare.32 It implements a single-sector approach as it only governs the garment and textile sector.33

The primary function of the Dutch Garment Agreement is standard setting. These standards entail: (i) a due diligence requirement, which builds on the UNGP and OECD Guidelines and also includes animal welfare; (ii) an obligation to provide access to remedies and compensation if a company causes or contributes to human rights or environmental violations; and (iii) a reporting requirement on due diligence (policies) and access to remedy.34 As part of their due diligence process, adhering companies must present an annual action plan to the secretariat of the Dutch Garment Agreement, which reviews it as referred to below.

The Dutch Garment Agreement not only imposes obligations on adhering companies but also implements a continuous learning process. The parties to the Dutch Garment Agreement collaboratively try to improve performance by confidentially discussing topics among themselves and by engaging experts. For example, within the Dutch Garment Agreement, a database has been developed of over 3,000 production facilities to assist signatories in improving their risk assessments and due diligence.35

The initiative has established a steering board which consists of representatives from the government, NGOs and business as well as an independent chair.36 The compliance of the adhering companies with the standards of the Dutch Garment Agreement is monitored by the independent secretariat of the Agreement which is hosted and funded by the Dutch Economic Council (SER), a governmental organization. The secretariat reviews the annual action plans of the adhering companies and has the power to enforce the standards by prescribing measures an adhering company must implement in order to comply with the standards of the Agreement if it feels the measures included in the action plan fall short of meeting those standards.37

The secretariat also engages and pays experts, if required, to develop business conduct and responses in collaboration with the signatories. The Dutch government bears the cost of administering the Agreement.38 The Dutch Garment Agreement is a Dutch initiative, but it governs the operations of the Dutch adhering companies abroad.

The Dutch Garment Agreement also includes an independent and binding dispute and complaint mechanism. If the secretariat of the Agreement has required an adhering company to implement certain improvements to its action plan but it fails to do so, the secretariat may log a dispute with this binding independent dispute resolution mechanism with the permission of the steering committee of the Agreement.39 A binding decision on the issue will then be made. If the adhering company refuses to implement that decision, the case will be referred to arbitration at the Dutch Arbitration Institute.40 Third parties also have access to this mechanism and may file complaints against adhering companies alleging non-compliance with the Dutch Garment Agreement. In such cases, the dispute resolution committee is empowered to issue a binding decision on the complaint.41

 

[D]    Roundtable on Sustainable Palm Oil

RSPO was established in 2004 by private actors from business, such as Unilever and Migros, in collaboration with the World Wildlife Fund, an NGO.42 Obviously the initiative focuses on the palm oil sector and looks more generally to issues of sustainability and biodiversity than human rights specifically.43 The initiative sets standards for responsible palm oil, connected to transparency, human rights, labour rights, environment, water management, biodiversity, social and environmental impact assessments and grievance mechanisms.44 It also requires action plans for continuous improvement.45 Furthermore, it has developed a code of conduct for supply chain associates of the RSPO, including financial institutions.46

The RSPO includes a well-elaborated private monitoring and enforcement mechanism. Certification is used to monitor and verify compliance with RSPO standards.47 Furthermore, adhering parties are required to communicate with stakeholders about the implementation of the standards and their progress.48 This also facilitates monitoring. Beyond that, RSPO owns a trademark, use of which may be licensed to adhering parties meeting the RSPO requirements.49 This implies another enforcement mechanism as RSPO may take legal action against the unauthorized use of its trademark vis-à-vis non-adhering parties which do not, or no longer, meet the RSPO requirements. There is a sophisticated system for international enforcement of trademarks through treaties, such as the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

RSPO has a two-tier multi-stakeholder governance structure which consists of a general assembly comprising a representative from each member and a board of governors, which also has a multi-stakeholder set-up and is responsible for the management of RSPO.50 Therefore, it includes NGO representatives. The board of governors must convene the general assembly annually, at which the board reports on the activities of RSPO.51 The general assembly, among other things, decides on membership fees and principal guidelines for RSPO, elects the board of governors and approves the annual accounts and budgets.

In terms of stakeholder engagement, RSPO revises its principles and criteria every five years following engagement with stakeholders and public consultations.52 As members should be involved in the palm oil supply chain as either business or NGOs, not all stakeholders can become members of RSPO. Thus, for example, local communities are not represented in the general assembly. RSPO focuses on Asian palm oil producers but has a global reach.

RSPO also includes a complaint mechanism that deals with complaints about members.53 Pending complaints are published on the RSPO case tracker.54 The mechanism offers different avenues for resolution of complaints, including: a channel for mediation of disputes on certification, a remediation complaints procedure and a channel for compensation procedures.55 That said, the mechanism itself cannot issue binding recommendations and lacks enforcement mechanisms.56 The mechanism includes an appeal process to the board of governors. However, this relates to procedural improprieties only. Ultimately, the board of governors may suspend or terminate membership.

 

[E]    Rainforest Alliance

The Rainforest Alliance is a network of farmers, foresters, communities, scientists, governments, environmentalists and businesses dedicated to conserving biodiversity and ensuring sustainable livelihoods. It was formed in January 2018 by the merger of UTZ Certified (a programme and label for sustainable farming) and the Rainforest Alliance.57 A new certification standard was opened for consultation between December 2018 and August 2019.58

UTZ and Rainforest Alliance (collectively hereinafter ‘Rainforest Alliance’) were both established by private-sector actors, predominantly NGOs.59 Rainforest Alliance focuses more broadly on sustainability and not only on human rights,60 operating in multiple agricultural sectors such as coffee, cocoa, tea and hazelnuts. It sets standards for responsible business and offers training to farmers and others in the supply chain of agricultural products, in connection with matters such as management, training, traceability of products, farming practices, environment, water management, biodiversity, working conditions, wages and climate change.61

Rainforest Alliance includes a well-elaborated private monitoring and enforcement mechanism. Certification is used to monitor and verify compliance with its standards.62 Beyond that, Rainforest Alliance is the owner of a trademark, use of which may be licensed to adhering parties meeting the Rainforest Alliance requirements.63 This supports another enforcement mechanism as Rainforest Alliance may take legal action against the unauthorized use of its trademark vis-à-vis non-adhering parties which do not, or no longer, meet the Rainforest Alliance requirements.

Currently, the merged organization is governed by a leadership team and a board of directors.64 It is made up of a Supervisory Board, a Standards Committee and a Product Advisory Committee. The Standards Committee implements a multi-stakeholder approach65 and adopts new codes of conduct as well as revising existing codes following stakeholder consultation. It also supports and advises the Supervisory Board and Rainforest Alliance staff on the development, implementation and revision of product-specific programmes.66

The Rainforest Alliance operates globally but is especially active in the countries from which the certified products (coffee, tea, cocoa and hazelnuts) originate. Rainforest Alliance includes a grievance mechanism that records complaints against members, producers, supply chain actors, certification bodies or Rainforest Alliance itself.67 This mechanism is explained in further detail in the Rainforest Alliance Certified Grievance Procedure,68 whereby complaints are referred to one or three grievance managers, depending on the complexity of the case. These managers then try to settle eligible complaints.69 The grievance procedure stipulates that disputes should initially be dealt with at the lowest level, which implies that they should be handled at a local level if possible, with the possibility of appeal to Rainforest Alliance Certified (the Rainforest Alliance Executive Team).70 This appellate body may ask external parties to become a member of the appeal panel.71 The decisions of the appellate body are binding on the parties and no further appeal is possible.72

 

[F]    Voluntary Principles on Security and Human Rights

The VPs were established in 2000 as a result of a multi-stakeholder dialogue between the US and UK governments, companies in the extractive sector and NGOs.73 As the name of the Voluntary Principles Initiative (VPI) and of the VPs imply, the VPI focuses on human rights in connection with security services regarding operations in the extractive sector.74 Thus, it is a single-sector initiative.

The VPs provide guidance for extractive companies on how to take steps to ensure that security is provided for them within an operating framework that ensures respect for human rights.75 They include recommendations that companies conduct risk assessments on security and human rights issues and provide guidance for collaboration with public and private security forces.76 Furthermore, the VPI aims to build capacity among adhering companies, enhance the exercise of leverage by these companies with their security providers and enhance local multi-stakeholder collaboration.77 The VPs do not include an obligation on companies to consult with affected stakeholders or local communities, but they do include a requirement for companies to report to the plenary annually.78

As the VPI does not set mandatory standards, no compliance or enforcement mechanisms are in place. That said, companies failing to report may be declared inactive and even expelled.79 Other adhering companies may raise concerns about a company failing to live up to the expectations of the VPs and the VPI Governance Rules.80

The Voluntary Principles Governance Rules reflect the multi-stakeholder character of the VPI which consists of three pillars: companies, governments and NGOs. In connection with governments and NGOs, a distinction is made between participant and engaged governments and NGOs.81 It has a plenary which convenes annually and consists of all participants.82 The chair of the government participants is responsible for hosting this annual meeting.83 The plenary, among other matters, decides on the annual work plan and on any expulsion of participating entities.84 The steering committee of the VPI is the executive body and consists of representatives of all participating groups.85 Beyond that, the secretariat of the VPI performs the day-to-day administrative function.86

The VPI operates globally and includes a dispute resolution mechanism with the steering committee through which a participant may complain about the administration of the governance rules. The steering committee may refer the matter to the plenary for resolution.87 However, this does not include an external complaint mechanism in which third parties may submit complaints concerning the performance of participants.

 

§22.04    EFFECTIVENESS OF MULTI-STAKEHOLDER MECHANISMS

[A]    Different Angles

The question may be asked as to how effective these MSIs are in widening businesses’ respect for human rights. To answer this, consideration must be given to how ‘effectiveness’ should be defined here. Extensive research has been conducted on this issue, but no shared and comprehensive definition has emerged so far, which is further complicated by the fact that issues to do with effectiveness may be approached from different angles.88 One such angle may consider effectiveness from a legal perspective, by looking at the specificity of standards, whether they are monitored and enforced and whether they include dispute resolution systems with measurable outcomes. The practical impact of these initiatives, for example, in terms of implementation costs, environmental consequences or improvement of human rights, as well as their governance and stakeholder engagement, may be other aspects to look at. The International Social and Environmental Accreditation and Labelling Alliance (ISEAL) already incorporates many of these factors into their meta-standard for standard-setting organizations in the agricultural sector.89 Beyond that, a specific assessment tool to evaluate the effectiveness of MSIs in the BHR arena has been developed by MSI Integrity.90

[B]    Effectiveness Vis-à-Vis Legislation

One may question as to whether MSIs are more effective than legislation in achieving desired outcomes, and whether they may come to usurp legislation as the governance tool for addressing responsible business issues.

Legislation on BHR topics is on the increase. For example, section 54 of the UK Modern Slavery Act91 imposes an obligation on certain defined commercial organizations supplying goods or services and others doing business in the UK, to report on what steps, if any, they have taken in each financial year to ensure that slavery and human trafficking do not exist in their business and supply chains globally. Section 1502 of the Dodd Frank Act92 imposes a similar obligation on companies listed on the US Stock Exchange. These companies must report to the Securities and Exchange Commission (SEC) on the steps taken to ensure the minerals they source are not fuelling the market for so-called conflict minerals from the Democratic Republic of the Congo and adjacent countries, as well as measures taken to prevent human rights violations. Furthermore, an obligation to report on slavery, child labour and human trafficking in supply chains is incorporated in Californian legislation.93

Beyond that, France has imposed a statutory requirement on certain large companies to implement and publish a due diligence plan relating to human rights and labour conditions. This relates to their operations at home and abroad, as well as those of certain subsidiaries and suppliers.94 In The Netherlands, the Second Chamber of the Dutch Parliament has imposed an obligation on Dutch companies (not in force yet) to carry out due diligence to prevent the use of child labour in connection with goods sold or services provided.95 The European Union (EU) requires large companies of public interest to report on their CSR policy as well as on human rights violations which have occurred in their business and the measures taken to resolve the issues.96 The EU has also introduced a Regulation regarding conflict minerals that are imported into the EU, which will come into force on 1 January 2021.97

Nevertheless, only a few countries to date have enacted legislation specifically aimed at businesses and human rights. The measures that have been introduced so far are generally limited to specific issues or impose a duty to report only, which intends to cultivate, but not require, due diligence and other human rights risk management practices. In company with this, national public authorities generally do not have the authority or powers to enforce laws outside the territory of the home state, whereas international trade and multinational enterprises often have an impact on a global scale that goes beyond national borders. Thus, as long as the prospect of treaties on this topic remains remote,98 MSIs on the international level will remain important. Domestic legislation can rarely impose such international standards effectively since legislation with an extraterritorial effect only impacts companies which have their seat or operations in the country which has adopted the legislation. Therefore, domestic legal measures are not capable of creating a global level playing field for businesses even if a consensus exists between companies in a specific sector that certain standards are required to ensure respect for human rights.

The VPs are an illustration of an area in which the risk of serious human rights abuses can be high, for example security provision for extractive sector activities. Yet, it has proven necessary to address the issue of respect for human rights through the creation of a voluntary MSI because international and national binding frameworks have fallen short on effectiveness. Thus, MSIs remain important vehicles towards upholding human rights in the business arena, compared to legislation. They do not, by and large, replace or duplicate legislation, but fulfil another function at the global level. MSIs may also be better equipped to build dialogue between and capacity among participants and other stakeholders. That said, the plethora of initiatives in the sustainability/BHR arena may complicate efforts towards effectiveness as many do not see the differences between the functions of the initiatives and therefore may attribute functions to them that they do not have.99 Thus, reducing the number of initiatives may enhance their effectiveness, particularly their uptake and credibility.

 

[C]    Government Endorsement

The jurisdictional limitations that constrain the effectiveness of national legislative do not mean that governments are not important players in connection with the proliferation and endorsement of MSIs. Governments may support these initiatives not only by referring to them or even requiring adherence to an initiative as part of legislation but also in other ways, for example through tax measures, public procurement or subsidies. Beyond that, actual government participation in MSIs may enhance the credibility and functioning of the initiative. Governments often have access to the resources and experience needed to advance the initiative and its uptake as well as the ability to communicate with other governments that may play a role in a human rights problem a company is involved in. It may also be easier to facilitate consultation with or dialogue between different stakeholders with government involvement. Therefore, a denominator of the effectiveness of MSIs is whether governments establish, participate or incentivize a MSI. From the examples discussed in this chapter, two are co-established or incentivized by an intergovernmental organization (UN Global Compact) or a single government (Dutch Garment Agreement). Two include governments as participants (Dutch Garment Agreement and VPs). RSPO and Rainforest Alliance were not established by, nor do they include, governments as participants.

[D]    Human Rights or Sustainability Angle

Whether a MSI focuses on human rights issues specifically, or on sustainability more generally, may not be decisive as an indicator of effectiveness. However, if initiatives tackle sustainability more broadly, the standards on human rights issues may be less specific or may tackle fewer human rights issues than initiatives specifically dealing with human rights. The VPs are the only initiative discussed in this chapter which deal solely with human rights as the others have a broader focus. That said, some do not include all human rights issues as part of their broader sustainability approach but focus instead on specific issues in the human rights arena. For example, Rainforest Alliance focuses on workers’ rights and partly on those of local communities affected by the operations of adhering farmers. Thus, with respect to the five examples of multi-stakeholders discussed, this element does not reveal much difference with regards to effectiveness.

[E]    Monitoring and Enforcement

Important indicators of effectiveness include the function of the initiative and the question of whether performance or adherence to standards is monitored and enforced. That said, the UN Global Compact and the VPs do not have a standard-setting, monitoring or enforcement function as their predominant objective is to enhance dialogue and capacity building among members. However, they do include principles and guidance, and business participants must report on their progress. By and large, MSIs which set, monitor and enforce standards are considered to have a larger impact and thus to be more effective,100 but capacity building and dialogue clearly may also contribute to enhanced performance in the BHR arena. The other initiatives (Dutch Garment Agreement, RSPO and the Rainforest Alliance) include a similar standard-setting, monitoring and enforcement function. Moreover, all initiatives have adopted an option to suspend or expel members if they do not meet their requirements, although the UN Global Compact and the VPs only use this option if a member fails to report.101 Obviously, the effectiveness of this approach depends on whether members are expelled in practice, should they fail to meet the requirements and expectations of the initiative.

[F]    Governance

All initiatives implement a form of multi-stakeholder governance, sometimes through a general assembly (plenary) and an executive body with representatives from different constituencies, which is the model followed by the RSPO and VPs. The UN Global Compact, the Dutch Garment Agreement and the Rainforest Alliance have a Supervisory Board which consists of representatives from different constituencies. However, few initiatives have implemented representation from affected communities/workers in their governance.102

[G]    Grievance Mechanisms

The last element discussed in the previous section is the availability of a grievance mechanism. All initiatives have implemented some form of grievance mechanism. Global agreement on effectiveness elements for these mechanisms from a procedural point of view seems to have emerged in the criteria set forth by UNGP 31 regarding grievances of rightsholders.103 Pursuant to these criteria, mechanisms should be legitimate, accessible, predictable, equitable, transparent, rights-compatible and a source of continuous learning.104 It is unclear whether the grievance mechanisms of the initiatives described meet all these criteria.105 For example, it is not clear whether they are legitimate, which includes being trusted by the relevant stakeholders.106 Beyond that, it is questionable as to whether all mechanisms are predictable in the sense they set forth a clear procedure. For example, the VPs and to a lesser extent RSPO lack referral to a clear procedure and information on possible outcomes.107 Furthermore, in terms of equitability, it is required that all parties to the grievance have reasonable access to information, advice and expertise to meaningfully engage in the process. It is questionable as to whether the mechanisms mentioned meet these criteria. Independent verification and investigation may be of assistance in addressing any shortcomings.108 However, none of the mechanisms described seem to contemplate the possibility of such oversight.109

The grievance mechanisms of the UN Global Compact and the VPs seem the least compliant with these criteria of UNGP 31 as they have only implemented an internal mechanism which is not designed to handle complaints from affected third parties. Thus, these are not accessible to all stakeholders. Furthermore, the dispute resolution mechanism is not independent from the initiative, and complaints are decided by the executive board of the initiative with escalation to the plenary in connection with certain complaints at the VPs.

The other initiatives allow complaints from third parties. However, RSPO and the Rainforest Alliance do not include a mechanism that is independent of the initiative to address complaints about members, certification bodies or adhering companies, though the latter allows independent parties to become a member of the appellate panel.110

All these mechanisms may lead to expulsion of members/adhering parties, or revocation/suspension of a certificate if certification is involved. However, the RSPO and VPs require a decision from the board of governors or plenary, respectively, to expel a member.111 None of the mechanisms created by the five MSIs under review are empowered to render binding decisions on the improvement of the performance of members or adhering parties or a form of redress for rightsholders. One exception is the mechanism of the Dutch Garment Agreement,112 which has established a binding dispute resolution mechanism to judge compliance with its standards (based on the UNGPs and OECD Guidelines including the OECD sector guidance in the apparel and footwear sector).113

 

[H]    Other Aspects

Not all the other elements discussed in section §22.03 have a significant impact on effectiveness. This is the case with respect to the question as to whether MSIs operate in a single or multiple sectors, globally or in a specific region. That said, as already mentioned, it is important that an initiative engages with and is connected to affected local stakeholders.114

Other elements of effectiveness include: diversity, regular evaluations (including affected stakeholders) and reporting.115 The MSIs discussed in this chapter do not seem to differ much in this respect. Only the Rainforest Alliance does not include a reporting requirement for adhering companies, whereas RSPO includes a requirement to communicate on progress with stakeholders, but not publicly.

 

§22.05    CONCLUSION

In this chapter, MSIs in the business and human rights arena have been discussed. A large number of initiatives exist, so it has not been possible to provide an exhaustive description of all MSIs. Instead, the differences between some of these initiatives have been explained. There is a wide range of models for MSIs; consequently meaningful comparisons on matters such as effectiveness are challenging. Although the growth in MSIs seems to have slowed in recent years, there is not necessarily a causal link between an increase in regulation by national governments and the decline in the rate of creation of such initiatives. Until more effective modes of transnational regulation emerge, MSIs are likely to continue playing an important role in encouraging sustainable business models that respect human rights. Given the prevailing gaps in governance in this field, further analysis of particularly effective models is warranted. However, it seems clear that government involvement in initiatives can provide a positive incentive towards participation by other stakeholders and enhance both credibility and effectiveness. Likewise, transparency and accountability through reporting and effective grievance mechanisms are key.
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CHAPTER 23    Corporate Responsibility and National and International Legal Frameworks

Suzanne Spears

Corporate responsibility (CR) implies a responsibility of businesses to account for their own adverse impacts and pursue objectives that align with the objectives of the broader society and environment. CR initially lacked a legal component and depended purely on self-regulation. Today, however, national and international, hard law and soft law, public and private regulations are developing and collaborating without an overarching regulatory framework to set and enforce standards for corporate conduct that reflect evolving societal expectations. This chapter traces the process by which some aspects of CR are thereby becoming obligatory, especially with respect to the environment and human rights. It first examines emerging techniques for regulating CR through soft and hard law at the international level. It then provides some examples of CR-related legal initiatives at the national level, focusing in particular on mandatory due diligence and disclosure laws and on efforts to use tort law, consumer law, contract law, company law and criminal law to enforce CR-related duties and commitments. It concludes with observations about CR’s potential to become an effective form of global corporate governance for the present century.

§23.01    INTRODUCTION

In the twenty-first century, many corporations coordinate far-flung value chains and financial institutions provide capital and products across borders. This global business activity produces many positive benefits. If not regulated effectively, however, it can also present or exacerbate risks to society and the environment. Inadequate and uneven regulation also creates uncertainty for and poses risks to business itself.

All too often, national governance systems fail to regulate business activity consistently and effectively. Some blame government incapacity or corruption for these failings, while others blame corporate structures and the cross-border mobility of multinational businesses, threats from international investment protection mechanisms or territorial limits on the reach of regulation and the jurisdiction of courts. Whatever the cause, persistent gaps in governance leave many States in breach of their international obligations to protect human rights and the environment from harm by private actors, and to provide access to effective remedy processes.

CR is an example of the new governance arrangements that are emerging to address this complex twenty-first-century reality. CR implies a responsibility of businesses to account for their own adverse impacts and pursue objectives that align with the objectives of the broader society and environment. Some CR regulatory initiatives focus on risk management by suggesting – or requiring – businesses to consider the risks their activities pose to the environment and society, and to act to avoid or mitigate associated financial losses, reputational damage and harm to others. Other regulatory initiatives go beyond the avoidance of risk to encourage businesses to engage in socially desirable activities.

CR initially lacked a legal component and depended purely on self-regulation. Today, however, CR is a nascent form of polycentric corporate governance. National and international, hard law and soft law, public and private regulations are developing and collaborating without an overarching regulatory framework to set and enforce standards for corporate conduct that reflect evolving societal expectations. CR is a particularly complex regulatory regime, as it addresses widely different industries (from agriculture to financial services), disciplines (from human rights to climate change) and techniques (from disclosure obligations to criminal sentencing). CR also complements an existing international legal regime that sets and enforces binding legal obligations on States and their governments with respect to the regulation and accountability of businesses that harm others.

This chapter traces the process by which some aspects of CR are becoming hard law, especially with respect to the environment and human rights. It first examines emerging techniques for regulating CR through soft and hard law at the international level. It then provides some examples of CR-related legal initiatives at the national level, focusing in particular on mandatory due diligence and disclosure laws and on efforts to use tort law, consumer law, contract law, company law and criminal law to enforce CR-related duties and commitments. It concludes with observations about the potential of CR to become an effective form of global corporate governance for the present century.

 

§23.02    CR AND INTERNATIONAL LEGAL FRAMEWORKS

CR has been an important issue on the international agenda during the last two decades. There is no overarching international legal framework for CR, but there is a collection of soft law and non-binding international instruments and initiatives, as well as an ongoing effort to draft a binding international instrument on business and human rights. Several of these CR initiatives are prompting governments to regulate, or are having a direct regulatory effect on the conduct of businesses.

[A]    CR and the United Nations

The United Nations (UN) has served as the incubator for a number of voluntary CR initiatives. In 2000, the UN Secretary General launched the Global Compact, which today is the world’s largest voluntary CR initiative.1 The Global Compact brings business together with UN agencies, labour, civil society and governments, to advance ten principles in the areas of human rights, labour, environment and anti-corruption. It also seeks to catalyse business actions in support of the 2030 Sustainable Development Goals (SDGs), which were adopted by governments in 2015.2

A number of other specialized UN agencies have also used their convening capabilities and legitimacy as conduits of societal and governmental expectations, to engage directly with business on environmental and human rights issues. The International Labour Organisation (ILO), which brings employers, workers and governments together, has adopted a Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (Tripartite Declaration) to provide direct guidance to business enterprises on social policy and inclusive, responsible and sustainable workplace practices.3 Many businesses now pass on the guidance to their business partners by incorporating the Tripartite Declaration into their contracts.4

The United Nations Environment Programme’s (UNEP’s) Finance Initiative (UNEP FI) is another global partnership that addresses CR issues.5 To join, financial institutions must sign the UNEP Statement of Commitment by Financial Institutions on Sustainable Development.6 In 2006, UNEP helped launch the Principles for Responsible Investment (PRI), which outline ways for asset managers to incorporate environmental, social and governance (ESG) issues into their investment practices.7 Together, the PRI and UNEP FI undertook a multi-year programme on ‘fiduciary duty in the twenty-first century’ based on the proposition that investors’ duties around the world not only permit but also actually require them to embed ESG factors into investment processes. The final report concluded that ‘Investors that fail to incorporate ESG issues are failing their fiduciary duties and are increasingly likely to be subject to legal challenge.’8 UNEP FI spearheaded the development of a new set of six Principles for Responsible Banking that was launched by 130 banks, from forty-nine countries, in September 2019. These Principles are intended to apply across all areas of the banking industry and require banks to set and publish targets regarding their social and environmental performance.9

The UN has also hosted several attempts by States to develop a binding international instrument with respect to CR norms. For example, in 2004, the UN Commission on Human Rights considered draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (Norms).10 The Norms, which purported to impose directly on corporations the same human rights duties as States have accepted under treaties, were criticized for intermingling the respective roles of States and business, and the Commission declined to adopt them. Following the failure of the Norms, the UN Secretary General appointed a Special Representative on the issue of human rights and business (SRSG) to develop an alternative framework based on differentiated but complementary responsibilities for States and business. That framework formed the basis of the UN Guiding Principles on Business and Human Rights (UNGPs), which the UN Human Rights Council unanimously endorsed in 2011.11

Rather than introducing an overarching international regulatory regime, the UNGPs call upon States, corporations and civil society each to do their part in regulating corporate conduct. The first pillar of the UNGPs reaffirms the State’s duty to prevent, investigate, punish and redress business-related abuse within their territory and/or jurisdiction. The second pillar indicates that businesses should avoid infringing on the human rights of others and address adverse human rights impacts in which they are involved. Specifically, businesses should make a policy commitment to respecting human rights and establish human rights due diligence and remediation processes. Finally, the third pillar of the UNGPs focuses on the need for access to effective remedy processes, both State-based and company-led, when human rights abuses do occur.

Although the UNGPs are non-binding, adherence to them is no longer entirely voluntary. The UN Working Group mandated to promote their implementation (UNWG) called upon all Member States to adopt national action plans (NAPs) for the implementation of the UNGPs into domestic law, shortly after their adoption.12 International and national standard-setting bodies, national legislation and some claimants in litigation also refer to the UNGPs, or their central concept of human rights due diligence, as the standard of care expected of companies.13 Despite the gradual cascading effect of the UNGPs, some still argue that there is a need for new international law obligations in the area of business and human rights. In 2014, the UN Human Rights Council adopted a resolution calling for an ‘international legally binding instrument on transnational corporations and other business enterprises with respect to human rights’.14 The Open-Ended Intergovernmental Working Group (OEIGWG) established pursuant to that resolution presented the first draft of a treaty in July 2018,15 a revised version of which was considered by the OEIGWG at its fifth session in October 2019.16 Following further suggested amendments from governments and stakeholders a second revised draft treaty is expected in June 2020.17

UN initiatives are also having a cascade effect in relation to climate change. In 2015, Parties to the UN Framework Convention on Climate Change (UNFCCC) reached a landmark agreement in Paris to combat climate change and to accelerate and intensify the actions and investments needed for a sustainable low-carbon future.18 Signatories to the Paris Agreement committed: to limit the global increase in temperature to two degrees Celsius compared to pre-industrial levels; to expedite the peaking of greenhouse gas emissions and begin in the second half of the century to achieve a balance between Greenhouse gas (GHG) emissions and ‘removals by sinks of greenhouse gases’ (the ‘net-zero goal’); and to require all signatories to publish nationally determined contributions (NDCs) – official climate plans – every five years. Each signatory nation must implement enforceable domestic regulations that correspond to their respective official climate change targets.19 Companies around the world are being urged by regulators, litigation claimants and others to share responsibility for meeting the targets and to prepare for the expected regulatory changes.

 

[B]    CR and Regional Organizations

Regional intergovernmental organizations are also encouraging or requiring their Member States to promote CR. The European Commission has given the issue particular attention since 2011 when it replaced its exclusively voluntary definition of CR with a new definition affirming ‘the responsibility of enterprises for their impacts on society’.20 The Commission also called upon all Member States to adopt NAPs for the implementation of the UNGPs into domestic law and upon the EU itself to adopt legislation to align national public policies on CR reporting and due diligence.

In response, the European Parliament and Council issued a Directive to all EU Member States to adopt legislation by 6 December 2016, requiring certain large companies to report annually on diversity and non-financial issues, including the environment and human rights.21 The EU also passed the Conflict Minerals Regulation that will become effective as of January 2021.22 The regulation will require businesses to conduct due diligence and review their supply chains to ensure their procurement of certain minerals and metals come only from socially responsible and conflict-free sources. In 2019, the Finnish EU Council Presidency put forward an ‘Agenda for Action on Business and Human Rights’ with more than twenty proposals for measures in the fields of public funding, legislation and judicial remedies, as well as trade and development cooperation. The agenda acknowledges the need for ‘further EU-wide initiatives, including regulation on mandatory human rights due diligence’.23 The German government has pledge to follow up by putting a supply chain due diligence law on the agenda when it takes over the EU Council presidency in the summer of 2020.24

The EU also ratified the Paris Agreement in 2016 and has adopted legislation for implementing its NDC of reducing greenhouse gas emissions by at least 40% by 2030 compared to 1990, under its wider 2030 climate and energy framework.25 It has called for the private sector to play a key role by reorienting investments towards more sustainable technologies and businesses; financing sustainable growth; and contributing to the creation of a low-carbon, climate-resilient and circular economy.26 In 2018, the European Commission adopted an Action Plan on sustainable finance,27 and, in 2019, it completed a package of proposed legislative measures to implement the plan.28 Also, in late 2019, the Commission announced a European Green Deal (EGD), which sets out a wide range of major policy and legislative proposals to transition Europe to be ‘climate neutral’ by 2050.29 On 4 March 2020, the Commission published a draft EU climate law, which is intended to give investors and businesses greater clarity on, and help reorient the flow of capital to, more sustainable, carbon neutral investments.30

While the European Union has taken the lead, other regional intergovernmental organizations are also beginning to focus on CR. The Organisation of American States (OAS), for example, adopted a resolution on CR in 2012 that encouraged its Member States to promote CR and best practices, including the UNGPs, and to encourage dialogue between legislative bodies and the private sector about CR.31 The OAS’ approach since then has primarily focused on encouraging National Human Rights Institutions (NHRIs) and the Inter-American Commission on Human Rights to support States in the promotion of CR.32 The Inter-American Court on Human Rights (IACtHR) has also played an interesting role in encouraging States to promote CR. In a 2018 Advisory Opinion, the Court stated that States must take measures to prevent significant environmental harm to individuals inside – and outside – their territory by private actors.33

In Asia, the Association of Southeast Asian Nations (ASEAN) adopted Guidelines for CR on Labour in 2016.34 The guidelines raise awareness of labour issues and encourage governments, enterprises and workers’ organizations to integrate CR objectives into their policies and practices. There has been less activity at the regional level in Africa, although the Southern African Development Community (SADC) Model Bilateral Investment Treaty (SADC Model BIT) contains several provisions which place CR obligations on investors.35

 

[C]    CR and International Economic Regimes

States are also taking collective action to promote CR through international economic organizations and financial institutions, as well as international investment treaties. The Member States of the Organisation for Economic Co-operation and Development (OECD) moved first when they adopted the OECD Guidelines for Multinational Enterprises (OECD Guidelines) back in 1976.36 The OECD Guidelines contain voluntary recommendations for business on human rights, employment, industrial relations, the environment, bribery and consumer interests. They were last updated in 2011 to reflect the UNGPs, including their concept of corporate human rights due diligence, and to introduce a requirement that Member States establish National Contact Points (NCPs) to which complaints can be made regarding non-adherence to the OECD Guidelines by multinational enterprises. Although States generally cannot impose sanctions under NCPs, civil society organizations have utilized negative findings against companies in their advocacy and ‘socially responsible investors’ (SRI) have withdrawn support from companies in response to adverse NCP findings.37 An NCP assessment and investigation can also draw unwanted attention to a company from a national regulator.38

The environmental and social policies adopted by the private-sector arms of international financial institutions (IFIs) also form an important part of international soft law on CR. Today, these performance standards generally recognize the human rights and environmental responsibilities of the IFIs’ private-sector clients, but not all of them impose the specific due diligence requirements that the UNGPs suggest are always necessary for businesses to discharge those responsibilities.39 Each of the leading IFIs operates a mechanism through which individuals and communities may bring concerns about their projects.40 In 2019, the United States (US) Supreme Court decided that international organizations, like the World Bank’s private sector lending arm, the International Financial Corporation (IFC), do not have absolute immunity from lawsuits.41 Although that decision was followed in 2020 by a lower court finding that the IFC was immune from suit on the facts of the particular case, the US Supreme Court increased IFI’s exposure to litigation and potential liability for their commercial conduct in the US that causes adverse human rights or environmental impacts overseas.42

There is also a nascent effort by a small number of States to promote CR by way of the investment treaties that protect multinational business activity from undue host-government interference. For example, a few new investment treaties require State Parties to ‘encourage enterprises…to voluntarily incorporate internationally recognized standards of [CR] in their internal policies’,43 or prohibit State Parties from lowering their CR-related standards in order to encourage foreign investment.44 A small number of new treaties directly impose duties on foreign investors that, depending on how they are formulated, may be binding on investors who bring claims under the treaties.45 Arbitral tribunals operating under older bilateral investment treaties (BITs) have been split as to whether they have jurisdiction to hear counterclaims against investors and whether international human rights law could, in principle, form the basis of such counterclaims.46

 

§23.03    CR AND NATIONAL LEGAL FRAMEWORKS

Some governments are responding to the international initiatives described above by adopting new domestic CR policies,47 NAPs on the implementation of the UNGPs48 or climate change policies that aim to enlist business in the effort to meet NDC targets under the Paris Accord.49 While many of these new policies focus on methods for regulating domestic companies and impacts within the territory of the regulating State, some also cover the indirect regulation of overseas subsidiaries and global supply chains, usually by way of domestically incorporated parent companies.

Governments are using a diverse array of regulatory tools. At present, only a few States employ traditional command and control techniques to prescribe specific, socially responsible corporate conduct.50 Instead, most governments employ CR regulatory techniques that increase the legal as well as reputational and financial risks for businesses that fail to manage their impacts on society and the environment effectively. Private actors are also deploying a diverse array of litigation strategies against businesses regarding their adverse social and environmental impacts.

 

[A]    CR-Related Legislation

There has been an explosion in the number of regulatory initiatives to encourage or require CR in the past decade, and a number of prominent voluntary initiatives are evolving into mandatory regulations.51 Most new CR laws impose mandatory reporting requirements, while some also impose due diligence or risk management obligations, or involve government-backed codes of conduct, changes to company law or the creation of CR investigatory bodies.

[1]    Mandatory CR Reporting Laws

In most jurisdictions, companies with public debt or equity have a legal obligation to disclose material risks facing the company in their financial filings and annual reports. Starting with Denmark in 1996, governments have adopted disclosure laws to convey their expectation that CR-related non-financial information may be material and, if it is, must be disclosed.52

While the initial wave of CR reporting laws merely encouraged companies to consider disclosure, the more recent wave requires disclosure or an explanation of non-disclosure with respect to certain categories of CR issues. For example, while the 2001 French Law on New Economic Regulations required certain companies to report on thirty labour and social criteria only ‘where necessary’,53 the 2009 and 2010 French Grenelle Acts require companies to include information on forty criteria in every annual report.54 An independent third party must then verify the information, and interested third parties, including shareholders and auditors, may petition a judge to order the board to communicate missing information.

All EU Member States now must have legislation requiring certain large companies to report annually on diversity and non-financial issues, including the environment and human rights.55 By way of example, the United Kingdom (UK) now requires certain large companies to report on non-financial matters relating to the environment (including greenhouse gas emissions), employees, social matters, respect for human rights and anti-corruption and anti-bribery matters ‘to the extent necessary for an understanding of the company’s development, performance and position and the impact of its activity’.56 The company must describe its key performance indicators; policies and outcomes; any due diligence processes; principal risks related to its operations, as well as business relationships where relevant and proportionate; and how it manages the principal risks.57 Unlike in France, but as in most jurisdictions, the verification requirements that apply to financial reporting do not apply to the mandatory CR reporting regime in the UK. The UK’s Stewardship Code 2020 also requires asset owners and managers to consider environmental, social and governance issues.58

Many other governments around the world have also passed legislation requiring CR reporting in one form or another with respect to all companies or only certain types of companies.59 Many countries also operate special indices, usually tied to stock exchanges, for companies that adhere to or report on sustainability principles.60 In a new twist on sustainability reporting in the US, the Delaware Secretary of State will provide a certificate to a company that adopts its own ‘standards’ and ‘assessment measures’ for sustainability and reports publicly on its progress in meeting its own sustainability goals.61

Modern slavery and climate change are the subjects of a rapidly growing number of CR disclosure laws. California was the first to enact a modern slavery law in 2010,62 followed by the UK in 2015,63 New South Wales in 201864 and the federal parliament in Australia later in 2018.65 Other jurisdictions considering adopting modern slavery disclosure laws include Canada,66 Hong Kong and the US.67

Economy-wide climate risk disclosure requirements were introduced in the US in 2010,68 with France following suit to impose mandatory climate change-related reporting for institutional investors in 2015.69 Under the French regulations, investors must disclose how they address climate change-related risks, split them into ‘physical’ and ‘transition’ risks and report on their contribution to international efforts to cap global warming and to supporting France’s ‘energy transition’.

Under the auspices of G20 Finance Ministers and Central Bank Governors, a Task Force on Climate-Related Financial Disclosures (TCFD) has developed a guide to voluntary, climate-related financial risk disclosures for companies to provide information to stakeholders.70 Hundreds of global leaders, including major banks, have signed on to these recommendations and started a multi-year journey to implement them on the assumption that they represent a precursor to regulation by G20 governments.71

 

[2]    Mandatory CR Due Diligence or Risk Management Laws

Companies and financial institutions undertake due diligence and conduct risk assessments of their own and others’ financial strength, legal exposure and fiduciary responsibility, the quality of their products and so on, in order to manage their financial risks. In 2017, France became the first country to adopt a comprehensive law requiring businesses to conduct due diligence with respect to non-financial CR matters throughout their corporate groups and supply chains as well.72 Under the Corporate Duty of Vigilance Law, certain companies operating in France must establish and implement a vigilance plan to identify risks and prevent harm to human rights, fundamental freedoms, human health and safety and the environment. Any concerned party has the standing to request that a judge compel a company to establish, implement or publish a vigilance plan, while individuals harmed by a company’s failure to establish or implement a plan may seek damages for corporate negligence.

Draft laws mandating corporate due diligence on a wide range of CR issues are under consideration in Germany73 and Switzerland,74 while the Italian75 and Canadian76 governments also have announced their intention to consider legislation. In 2017, a UK Parliamentary Committee called for legislation mandating human rights due diligence in supply chains,77

Governments also have adopted due diligence laws with respect to specific issues. In 2010, the US federal government was the first to require companies to report on how they address the problem of ‘conflict minerals’, the trade in minerals like gold and cassiterite that is said to fuel conflict in the developing countries from which they are sourced,78 with the EU following suit in 2017.79 Due diligence with respect to child labour is a requirement of recently adopted legislation in the Netherlands80 and has been the subject of a parliamentary report in Canada.81

Financial institutions have been a particular focus of due diligence laws and regulation. Starting with Brazil in 2011,82 banking regulators in a number of countries around the world began requiring commercial banks to integrate sustainability criteria into their day-to-day practices and demonstrate how they evaluate the risk arising from exposure to social and environmental damage caused by their activities.83 Some also require financial institutions to have a social and environmental responsibility policy and a plan for implementing the policy, while others require borrowers to engage with affected stakeholders, establish grievance mechanisms and manage identified risks.84 As noted above, the European Commission adopted an Action Plan on sustainable finance in 2018 and completed work on a package of legislative measures in 2019, one of which will require institutional investors and asset managers to integrate ESG factors into their risk processes and report on their progress.85

Other countries have adopted CR guidelines for their financial institutions that, while technically voluntary, are de facto mandatory because of the advantages gained through compliance. In 2011, Bangladesh Bank adopted the Environmental Risk Management Guidelines to encourage and enable financial institutions to include environmental risks in credit risk assessments86 and began giving monetary policy incentives to institutions that follow said Guidelines.87 In 2012, the China Banking Regulatory Commission (CBRC) adopted the Green Credit Guidelines.88 Banks generally seek to comply with such Guidelines because they must disclose their environmental records and thus their degree of compliance with the Guidelines as a condition of listing on the stock exchange.89

There are signs that more legislation and regulation are on the way for financial institutions regarding climate change. In February 2019, the Central Banks and Supervisors Network for Greening the Financial System (NGFS), a group of thirty-six central banks and supervisors from around the world, issued a report recommending that its members integrate climate-related risks into their financial stability monitoring and that policymakers require financial institutions to make climate and environment-related disclosure.90 The Bank of England’s Prudential Regulation Authority (PRA) was the first to respond by recommending that banks and insurers should be required to incorporate risks related to climate change into their risk management frameworks, raising the issue to the board-level, and perform climate scenario analysis.91

 

[3]    Government-Backed Codes of Conduct

Some countries communicate CR standards and expectations to companies by encouraging or requiring them to adopt and implement a code of conduct, especially if they wish to do business with the government or list on the stock exchange.92 The four King Reports on Corporate Governance produced in South Africa under the auspices of the Institute of Directors are the most well-known government-backed corporate code of conduct.93 While the King Code is not law, the Companies Act of South Africa now incorporates many of its principles.94 It is difficult for regulators to ensure compliance with voluntary codes, but Non-governmental organizations (NGOs) are adept at spotting non-compliance, and consumers often cite voluntary codes of conduct in civil lawsuits.

Other governments have attached CR conditions to licensing, permitting and concession authorization processes, as well as other benefits. For example, Indonesia’s 2007 Company Law mandates that companies involved in operations that affect natural resources must maintain CR programmes or face sanctions.95 Returning to South Africa, the 2009 Mineral Resources and Petroleum Bill requires certain companies to disclose to the government Social and Labour Plans describing how they will address the social impacts of their operations, during operation and post-operation.96

 

[4]    Changes to Company Law

CR implies a responsibility on the part of businesses to pursue objectives not only in their own narrow self-interest but also in the interests of others. Yet company law in most jurisdictions requires directors to act in a company’s best interest, which commonly means acting for the shareholders as a whole (the ‘shareholder value theory’). This contrasts with the company law of a small number of jurisdictions (most notably Germany and Japan), which requires directors to take a range of stakeholders beyond the shareholders into account in their decision-making (the ‘stakeholder value theory’). A hybrid approach has recently appeared in certain jurisdictions. Here directors may, or must, consider other stakeholders within the context of maximizing shareholders’ value as owners (the ‘enlightened shareholder value approach’).

The courts in a number of jurisdictions that ostensibly adhere to the shareholder value theory (e.g., Singapore, Canada and US) have begun adopting the ‘enlightened shareholder value’ approach in recent years.97 Despite this trend in the courts, some governments have concluded that company law statutes should expressly permit or require directors to consider stakeholders besides shareholders in all, or certain, circumstances. The UK, for example, revised its Companies Act in 2006 to provide that, while directors must promote the success of the company for the benefit of its members as a whole, in doing so they must have regard to the interests of employees and customers and the impact of the company’s operations on the community and the environment.98 The US has taken a different approach. Thirty-four US States have passed laws authorizing for-profit ‘public-benefit’ or ‘benefit’ corporations.99 The ‘benefit’ corporate structure expressly permits directors to focus on the dual purpose of optimizing shareholder welfare at the same time as creating a general public benefit.100

 

[5]    CR Investigation Bodies

There have been two particularly high-profile efforts by States to use special independent bodies to investigate CR matters. These efforts, halfway around the world from one another in the Philippines and Canada, differ in their approach and respective stages of development, but are comparable in their effort to generate dialogue about CR matters and promote accountability by companies.

In the first, the Philippines Commission on Human Rights (CHR) is conducting an enquiry to determine the impact of climate change on the human rights of the Filipino people, and the role of forty-seven large fossil fuel and cement companies.101 The CHR plans to issue findings and recommendations to help identify rights and duties relative to the impacts of climate change and clarify standards for corporate reporting of carbon majors on their activities relating to greenhouse gas emissions.

In the second novel effort, Canada’s Ministry of Trade established the office of the independent Canadian Ombudsperson for Responsible Enterprise (CORE) in 2018.102 The Ombudsperson has the authority to investigate alleged human rights impacts involving Canadian businesses in foreign countries, make recommendations to the parties involved and refer unlawful conduct to law enforcement. If a company does not cooperate with a CORE investigation, it may be denied trade advocacy or Export Development Canada support.103

 

[B]    CR-Related Litigation

Alongside legislative developments, litigation is playing an important role in the regulation of CR. The number of claims brought by private actors against companies and financial institutions regarding adverse social and environmental impacts continues to rise around the world. Most claimants bring claims in tort, but some bring civil claims under statutes, contracts or company law, or lodge criminal complaints against corporations or their directors.

[1]    CR and Tort Litigation

For more than two decades, claimants have been trying to use tort law to hold multinational businesses accountable for harms to the environment and society overseas. Until recently, the focus of transnational CR-related tort litigation was on a unique US statute, the Alien Tort Statute (ATS).104 The ATS establishes jurisdiction in the federal district courts for civil actions brought by non-US nationals alleging injuries caused by certain violations of international law.

Residents of Myanmar filed the first ATS claim against a multinational corporation in 1996.105 They alleged that the Unocal Corporation was complicit in human rights abuses by the Myanmar military during the construction of a gas pipeline. The case against Unocal and most ATS cases against corporations since then have either settled or failed on jurisdictional grounds, but a few have gone up to the US Supreme Court, which has further defined the scope of potential claims under the ATS.106 In 2018, the Supreme Court ruled that foreign corporations may not be sued in US courts for violations of international law under the ATS.107 On the assumption that US corporations can be liable for violations of international law committed overseas, despite limitations imposed in recent ATS case law,108 several ATS cases against US corporations for CR-related harm (including child slavery) overseas are pending before lower courts.109

The Canadian Supreme Court recently indicated that companies can potentially be liable for transnational torts committed in violation of international law even in the absence of a statute like the ATS. In February 2020, the Court heard the appeal of Nevsun Resources from a ruling that would send to trial claims by Eritrean plaintiffs under customary international law, as well as the domestic tort of negligence.110 The plaintiffs allege that the company was complicit in torture, slavery, forced labour and other human rights abuses at its Bisha mine in Eritrea. The Court concluded that, in the absence of conflicting legislation, customary international law is automatically adopted into Canadian common law. It refused to strike out the plaintiffs’ claims at a preliminary stage, concluding that common law might recognise a direct remedy against a corporation for breaches of CIL norms that were already part of Canadian common law. The case will now likely proceed to a full trial on the merits.

Claimants are increasingly seeking to recover damages from businesses for CR-related impacts overseas through claims for negligence or other related causes of action based on domestic tort law.111 In common law jurisdictions, to succeed on a claim in negligence, a claimant must show that: (a) the respondent has a duty of care to the claimant with respect to the particular harm; (b) the respondent breached its duty through acts or omissions that fell short of the standard of care expected of it; and (c) the respondent’s failure to meet the standard of care caused a recoverable loss. Most transnational tort claims have failed because of the claimants’ inability to show that the respondent parent company has a duty of care to the foreign claimants.

In April 2019, the UK Supreme Court decided that it was at least arguable that Vedanta Resources, an English parent company, owed a duty of care to nearly 2,000 Zambian villagers who allege that their health and farming activities were damaged by toxic water pollution from a copper mine operated by Vedanta’s Zambian subsidiary.112 In affirming the potential liability of a parent company in relation to the activities of its subsidiary, the Court noted that everything depends on the extent to which, and the way in which, the parent company takes over, intervenes in, controls, supervises or advises on the relevant operations of the subsidiary. The existence of a duty of care in any given case is therefore heavily dependent on the facts. The Court found that, in a report entitled ‘Embedding Sustainability’, Vedanta had asserted its own assumption of responsibility for the maintenance of proper standards of environmental control over the activities of its subsidiaries, including their implementation through training, monitoring and enforcement. Based on this, it was at least arguable that Vedanta owed a duty of care to the claimants and the case against it could proceed to trial in England.113

Only a few months later, the UK Court of Appeal considered whether a parent company and its subsidiaries could owe a duty of care in respect of unlawful acts by the Sierra Leonian police during outbreaks of violence and unrest related to their overseas mine.114 It concluded that the mining companies owed no such duty, as there is generally no duty of care to prevent harm caused by third party. Here, it found that mining companies had called on the police to protect them, provided reasonable and proportionate assistance and had not been involved in the unlawful acts – it was the police that created the danger. The mining companies’ public commitment to the Voluntary Principles on Security and Human Rights did not suggest companies operating abroad should be generally liable for the unlawful acts of police in their host countries.

The UK Supreme Court may have other opportunities to develop the law in this area in 2020. It is likely to hear an appeal in a case in which the Court of Appeal found that the relevant Shell parent company (UK) had not assumed responsibility for the allegedly negligent acts of its overseas subsidiary (Nigeria), despite adopting and implementing CR-related group policies.115 Similarly, courts in Canada and Germany have found that, while a voluntary CR commitment could serve as evidence or give rise to a duty of care with respect to the activities of a subsidiary or supplier, whether it does so depends on the context and facts in a given case.116

The Canadian Supreme Court has recently handed down a judgment that is as seminal as the UK Supreme Court’s decision in Vedanta. As noted above, in the case against Nevsun Resources, the Court has indicated that a parent company could have a duty of care and be liable for alleged complicity in a foreign government subcontractor’s use of forced labour.117 Lower courts in Canada and in the US have sent a number of cases to trial against parent companies, on the grounds that they could owe a duty of care to foreign claimants with respect to the acts of various third parties overseas (including police, military, a subsidiary’s security personnel and a supplier).118 The Canadian Supreme Court is the first final appellate court to consider the issue.

The highest court in the Netherlands has already established an interesting precedent with respect to CR norms. In 2005, it found that banks are required to take the reasonable interests of third parties into account on the basis of a so-called social decency norm or standard of normality (an ‘open norm’ in Dutch law), the application of which is dependent on the facts of the case.119 The open norm is now the focus of litigation against Royal Dutch Shell. In February 2019, environmental and human rights NGOs announced they would pursue a suit against the company based on the open norm and other causes of action, seeking to hold it to account for its contribution to climate change.120

In other jurisdictions, both common law and civil law, claimants have sought damages for climate change based on a theory of nuisance. In the US, private parties and State governments filed several, thus far unsuccessful, climate change litigations against companies on that basis.121 In Germany, a Peruvian national is suing RWE, a German energy company, as the largest emitter of carbon dioxide in Europe, for contributing to the damaging impacts to his Andean home region resulting from the melting of ice in a nearby glacial lake.122 The claimant, Mr Lliuya, presented several legal theories in support of his claim, including one that characterized RWE’s emissions as a nuisance and that he had incurred compensable costs to mitigate. Towards the end of 2017, an appeals court sent the case to trial and it is now at the evidentiary phase.

 

[2]    CR and Other Types of Litigation

In addition to tort law, claimants have begun to use a range of other litigation techniques to enforce CR norms and commitments against business enterprises. For example, claimants have invoked a number of statutes that include private causes of action, to seek damages for CR-related harm that they claim to have suffered. In 2004, a garment workers union settled a case for civil damages against a group of retailers alleging that the garments they produced in Saipan were not ‘sweatshop free’ as the retailers had advertised and that this gave the workers a cause of action under the California Business and Professions Code.123 In 2015, workers trafficked into the US from India won and settled cases for civil damages from a US company under the US Trafficking Victims Protection Act (TVPA),124 while in 2019 a new case was filed under the TVPA against Apple, Google, Dell, Microsoft and Tesla for allegedly aiding and abetting in the death and serious injury of children who they claim were working in cobalt mines in their supply chain.125 Additionally, in 2019, a group of Lithuanian workers won a modern slavery case when the High Court found an English company, its director and secretary, personally liable for serious breaches of contractual terms under the UK Agricultural Wages Act 1948.126

Now the first cases have been filed for damages against companies under the French Duty of Vigilance Law, the most comprehensive CR-statute in existence today. French courts have been seized of two cases under the law against French oil major Total, one regarding climate change and another regarding alleged human rights and environmental harm in connection with two oil projects in Uganda.127 Notices also have been served on Teleperformance regarding alleged human rights impacts on its employees in foreign facilities,128 EDF regarding alleged human rights risks for local communities posed by its windpark project in Oaxaca, Mexico,129 and XPO Logistics Europe for its alleged failings and failure to consult its employees in connection with its vigilance plan.130 These will be widely followed cases.

Companies have also faced lawsuits with respect to CR issues under statutes that protect consumers against misleading statements or practices that influence their purchasing decisions. Nestlé has been the target of two such class-action lawsuits by consumers in the US. First, consumers in California claimed damages for Nestlé’s failure to disclose that ingredients in its cat food were likely the product of forced labour,131 and then consumers in Massachusetts claimed damages for the company’s failure to disclose the use of child and slave labour in its supply chain for cocoa.132 Both suits were dismissed, the first on the ground that the California Transparency in Supply Chains Act133 does not require a company to state whether there was forced labour in its supply chain,134 and the second on the ground that Nestlé’s packaging was not deceptive.135 In 2010, the German discount retailer Lidl faced a similar lawsuit by the Hamburg Consumer Protection Agency.136 That case quickly settled, with Lidl agreeing to stop claiming that its goods are produced under fair and decent working conditions and that it adheres to a voluntary supply chain management system based on ILO standards.137

Many companies today find that they cannot avoid making such claims about their CR records (as consumers, bankers, insurers and others increasingly demand such assurances), so they must find ways to ensure, as far as possible, that such claims are accurate. With that in mind, some companies are incorporating CR clauses, policies or codes of conduct into their commercial contracts with their suppliers and establishing monitoring mechanisms. To date, it remains relatively rare, but not unheard of, for a company to seek to enforce such a CR clause against another company through the courts.138 Companies also very occasionally permit the third-party beneficiaries of such clauses – such as the employees of suppliers – to enforce such provisions directly.139 As this is uncommon, courts are generally reluctant to conclude that CR clauses in supply contracts implicitly bestow enforceable third-party beneficiary rights on individuals or a class allegedly affected by a supplier.140

Some companies have been motivated to make their CR-related commitments expressly enforceable, including by beneficiaries of such commitments, in response to catastrophic events that have had a horrible human or environmental toll and reputational impact on the companies involved. In 2010, BP established the Deepwater Horizon Oil Spill Trust, a USD 20 billion trust fund, to settle claims for natural resource damages, State and local response costs and individual compensation arising from the Deepwater Horizon oil spill.141 The settlement of claims initially took place through a Gulf Coast Claims Facility (GCCF) established by the company, but a court-supervised settlement programme took over in 2012. In another well-known example, following the 2013 collapse of the Rana Plaza garment factory building in Bangladesh, in which more than 1,000 garment workers died, some of the clothing brands whose logoed garments were found in the wreckage agreed to grant their suppliers’ workers the right, by way of their labour unions, to enforce a CR-related instrument against them.142 Trade unions representing the affected workers can and have sought to enforce the terms of the Bangladesh Accord on Fire and Safety through international arbitration.143

Investors also are becoming more active in bringing derivative actions accusing directors of having caused financial damage to a company by failing to take reasonable steps to prevent adverse environmental or social harm to third parties. For the most part, courts have found that directors are not required to take greater account of CR issues than purely commercial considerations would cause them to do.144 Nevertheless, several CR-related derivative actions have led to significant settlements or judgments. For example, in 2018, a Delaware Court approved a USD 90 million settlement of a derivative action alleging that the directors and executives of a Murdoch news company breached their fiduciary duties by failing to prevent the hostile work environment that led to numerous sexual harassment settlements and racial discrimination lawsuits against the company.145 Investors succeeded in their derivative claim in Germany in 2013 against the executive board of Siemens for failure to implement an effective anti-bribery risk management system throughout the company’s global operations.146

Investors also have sued companies for securities fraud based on alleged misrepresentations about the companies’ CR performance. In the US, for example, companies have been sued by investors on the basis of alleged misrepresentations concerning their business ethics.147 While such claims often are dismissed on the basis that positive representations are immaterial puffery, some securities fraud claims have been permitted to proceed.148 Others have settled for significant sums of money, such as the USD 140 million settlement Barrick Gold reportedly reached with US investors who alleged it distorted facts relating to whether one of its gold mining projects complied with environmental regulations.149

A new front in securities fraud actions has opened up in Australia and the US with respect to climate change. In 2017, Commonwealth Bank of Australia (CBA) shareholders sued the bank claiming that its 2016 directors’ report did not adequately inform them of climate change risks.150 Less than a week after the claim was filed, CBA published its 2017 annual report, telling shareholders that climate change posed a significant risk to the bank’s operations, and the shareholders withdrew the suit. Now, attention is on a lawsuit against an Australian superannuation fund by one of its members, for failure to disclose information about the fund’s strategies to deal with climate change.151 In the US, the New York Attorney General sued Exxon Mobil Corporation (Exxon) for securities fraud, alleging that Exxon had made any material misstatements or omissions that misled any reasonable investor about its practices or procedures for accounting for climate risk. After a twelve-day trial, the trail court ruled for Exxon.152

Finally, in a relatively recent and dramatic development, prosecutors in two civil law countries have launched criminal investigations of companies or their executives for international crimes in response to complaints by civil society organizations and alleged victims. In 2017, a French prosecutor opened an investigation into charges against BNP Paribas of complicity in genocide and crimes against humanity in Rwanda, in relation to the alleged financing of arms purchases.153 A year later, a French prosecutor charged eight former executives of the company Lafarge for complicity in war crimes and crimes against humanity, alleging that Lafarge’s Syrian subsidiary entered into commercial transactions with ISIS, which endangered its employees and caused it to be complicit in abductions.154 Also, in 2018, the CEO and chairman of Lundin Oil were charged by a Swedish prosecutor for alleged complicity in war crimes and violations of international humanitarian law relating to the company’s oil exploration and production activities in South Sudan.155 These criminal cases highlight the seriousness of the risks that can arise from a company’s failure to identify and address the adverse impacts on society and the environment, of its business activities and relationships.

 

§23.04    CONCLUDING OBSERVATIONS

Since the turn of the century, events ranging from the global economic and financial crisis to the Gulf of Mexico oil spill, the Rana Plaza factory disaster, mine collapses in Brazil and the publication of the UN Intergovernmental Panel on Climate Change report have strengthened interest in CR. The public is calling for greater accountability of businesses for their social and environmental performance, particularly when they operate in jurisdictions where regulatory standards are low and there are legal or practical barriers to claimants accessing judicial remedies.

This book poses the question of whether CR is an effective form of corporate governance for the twenty-first century. While this chapter does not definitively answer that question, it does suggest that the polycentric techniques employed today are demonstrating a greater capacity than the exclusively State-centric techniques of the past to support the new CR regulatory agenda. The polycentric concept of corporate governance offers considerable opportunities for regulating within and across borders. At the same time, it affirms that States are not absolved of their ultimate duty to control activities within their jurisdictions.

This chapter also suggests that, for CR to become an effective form of corporate governance in an era of deep globalization, it may require a greater quotient of law than it has at present. Regulators and courts in some countries have already reached that conclusion. France has adopted legislation requiring companies to engage in due diligence with respect to their subsidiaries and suppliers and to publish information about what they are doing to address climate change. The UK Supreme Court has found that parent companies may have a duty of care, in certain circumstances, with respect to the environmental and social impacts of their foreign subsidiaries and suppliers. Legislators and courts in other countries appear poised to follow these examples.

The further evolution of CR is likely to affect many, if not all, of the forms of national law discussed above. For example, in the UK, Parliamentary Committees and regulators have recommended that UK law on CR evolve to include:

        – a Corporate Duty of Vigilance Law, as in France;156

        – a stronger Modern Slavery Act which would require large companies to perform due diligence checks across their supply chains to ensure their materials and products are being produced without forced or child labour;157

        – updates to the Companies Act 2006 to include explicit reference to ‘modern slavery’ and ‘supply chains’, and require statements on a business’ approach to human rights in its supply chain as part of every annual report;158

        – amendments to the Financial Reporting Council’s (FRC) Corporate Governance Code and UK Stewardship Code and the Financial Conduct Authority’s (FCA) listing rules to require modern slavery disclosures on a comply or explain basis by 2022;159

        – requirements on banks and insurers to incorporate climate change into their risk management frameworks, raising the issue to the board-level, and perform climate scenario analysis;160

        – the creation of a new offence of failure to prevent human rights abuses in supply chains, along the lines of the current corporate ‘failure to prevent’ offence in the UK Bribery Act 2010.161

These recommendations suggest that, for CR to be a more effective form of polycentric governance, it will need legislative backing.

CR also will need to become a global standard of conduct if it is going to be able to regulate the global economy consistently and effectively. At present, with each new development in CR legislation and litigation at the national level, the playing field for both claimants and businesses becomes more uneven. This may lead businesses headquartered in States where CR is crystallizing into law with extraterritorial application to support efforts to ensure that all governments live up to their existing international legal obligations to regulate and hold to account national and transnational businesses that harm others.162

It seems safe to predict that any future discussions of the international and legal frameworks for CR will need to be even longer than this chapter. The regulatory dynamic that is emerging – in which national and international legal systems are putting varying degrees of pressure on business enterprises to take up their social responsibilities and hold them accountable if they do not – appears likely to continue evolving and becoming ever more legal in character as the twenty-first century unfolds.
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CHAPTER 24    Accountability: Legal Risks and Remedies

Sara L. Seck & Akinwumi Ogunranti

This chapter examines remedy and accountability for harmful business conduct with attention to the perspectives of impacted communities and individuals, as well as the relationship between corporate social responsibility (CSR) guidance tools, legal risk, and effective remedy. In keeping with the third pillar of the 2011 UN Guiding Principles on Business and Human Rights, the chapter first considers a diversity of state and non-state, judicial and nonjudicial remedy mechanisms including company level grievance mechanisms and international arbitration. It then reflects upon particular challenges that have arisen in transnational litigation with reference to several case studies. Next, the chapter examines the nature and adequacy of remedies derived from non-state nonjudicial remedy mechanisms and judicial settlements. Finally, the chapter considers insights emerging from restorative justice approaches to corporate accountability and effective remedy. We argue that, considering the multifaceted nature of diverse approaches to corporate accountability, there is a need for synergy between judicial and nonjudicial, state-based and non-state based remedial mechanisms to ensure transnational corporate accountability, as well as cooperation across borders.

§24.01    INTRODUCTION

It is a commonplace to hear that there are serious gaps in corporate accountability, particularly in the transnational or cross-border context, and that the right to effective remedy for victims of corporate human rights violations is rarely realized.1 In this chapter, we will examine remedy and accountability for harmful business conduct with attention to the perspectives of impacted communities and individuals, as well as the relationship between corporate social responsibility (CSR) guidance tools, legal risk, and effective remedy. Despite the 2011 endorsement of the United Nations Guiding Principles on Business and Human Rights (UNGPs),2 a polycentric governance framework with a third pillar devoted to access to remedy, many uncertainties remain. These include the relationship between the conduct of human rights due diligence (HRDD) and the assumption of duties of care, as well as the nature of limitations on legal risk and accountability arising from the corporate form and the prevalence of contractual supply chains. In addition, the relationship between judicial and nonjudicial remedy mechanisms, including those that are non-state-based, remains uncertain, with implications for an assessment of the effectiveness of remedy.3

This chapter will first consider the relationship between corporate accountability, legal risk, and access to effective remedy with reference to the third pillar of the UNGPs. It will then reflect upon particular challenges that have arisen in transnational litigation with reference to several case studies, before highlighting issues that arise in the determination of appropriate remedy. In conclusion, this chapter will consider insights emerging from restorative justice approaches to corporate accountability and effective remedy.

 

§24.02    LEGAL RISK AND REMEDIES: CORPORATE, STATE, NON-STATE, JUDICIAL AND NONJUDICIAL INITIATIVES

The 2011 endorsement of the UNGPs, together with the proliferation of international CSR guidance tools that embed the expectation that businesses will conduct HRDD throughout their operations, has enabled businesses to proactively identify human rights risks to rights holders, and so take responsibility to both prevent and remedy harms.4 At the same time, with increasing guidance on responsible business conduct,5 along with the emergence of human rights impact assessment tools to complement environmental and social impact assessment as well as gender-based impact assessment,6 transnational corporate actors are less able to convincingly plead ignorance so as to avoid their human rights responsibilities.7 This is particularly so as states promote international CSR instruments to businesses or even require the conduct of HRDD in their international operations.8 Importantly, the expectation that businesses conduct HRDD throughout their operations including contractual supply chains and other business relationships is solidly rooted in the UNGPs,9 although the relationship between this expectation and legal risk remains to be clarified.10

The access to remedy pillar of the UNGPs distinguishes between access to state-based judicial remedy,11 state-based nonjudicial remedy,12 and non-state-based remedy, including company led processes.13 Notably, the focus of the third pillar of the UNGPs is upon remedy and corporate violators, rather than simultaneously drawing attention to the potential for state responsibility or state liability, as contemplated by the work of the International Law Commission on loss allocation for transboundary environmental harm arising from hazardous activities,14 or evident in the regime that is emerging for the mining of the deep seabed (the “Area”) under the UN Convention on the Law of the Sea.15 While frustration with the challenges of access to remedy for corporate human rights harms has led to a push for a binding treaty on business and human rights, proposals to date have focused upon state obligations for cross-border cooperation to facilitate corporate accountability,16 rather than contemplating a regime of overlapping and mutually reinforcing state and private actor responsibility and liability.17 Moreover, the focus has been upon transnational business enterprises, leaving aside potential responsibilities and liabilities of state-owned enterprises (SOEs), financial institutions, and local business.18

While the ideal of corporate accountability in the international criminal court is frequently raised, it remains elusive.19 In terms of access to state-based judicial remedies, the legal nature of risks is clearly evident where domestic criminal or regulatory public laws are applied to corporate conduct within the host state. However, due to a lack of capacity or will, these laws may be lacking or unenforced.20 In the transnational corporate accountability context, applicable criminal or regulatory public laws are rare, or rarely applied even where they might exist.21 This is slowly changing with the implementation of disclosure laws designed to capture forced labor in supply chains or to require companies of a certain size to conduct due diligence throughout their supply chains,22 even in rare instances providing a right to bring a legal action for non-compliance.23 Moreover, in some jurisdictions, the corporate law tool of the oppression remedy may be at least in theory be available to raise concerns and seek remedy, if a stakeholder claimant can establish that his/her reasonable expectations to be treated fairly and in keeping with “the corporation’s duties as a responsible corporate citizen” were violated by oppressive conduct.24

While ideally plaintiffs would seek remedy in their own host state courts, diverse challenges have led to increased attention to the possibilities of accessing justice in home state courts through transnational litigation, the challenges of which will be explored further in the next section. Civil liability through private law actions brought in home state courts is viewed as an alternate route to transnational corporate accountability. Although the jurisdictional reach of the United States’ Alien Tort Statute has been circumscribed in the notorious Kiobel litigation,25 the potential of transnational civil litigation in the courts of other home states remains open, as does the potential for non-ATS litigation in the US.26 Arguments to prevent the exercise of jurisdiction by home state courts abound, including the malleable forum non conveniens doctrine that is prevalent in common law jurisdictions.27 Where allegations involve corporate complicity with human rights-violating host states, other jurisdictional challenges may be raised —successfully or not—including the Act of State doctrine.28 Alternately, in cases involving foreign land and environmental harm, reliance may be placed on the Mozambique doctrine to limit acceptable causes of action so as to avoid any potential title to property issues.29 For example, in the 1997 Australian Dagi litigation, claims by Papua New Guinean plaintiffs that were framed in trespass and nuisance, as well as negligence claims based on possessory or proprietary rights to lands and waters, were held to be non-justiciable, whereas negligence claims framed as a loss of enjoyment or amenity of waters and land were justiciable.30 Arguments may also arise that question the viability of causes of action that rely upon the existence of direct human rights obligations for corporate violators under customary international law.31

Nevertheless, traditional tort law doctrines in common law jurisdictions may be interpreted so as to give legal weight to ostensibly voluntary CSR commitments or even the conduct of HRDD if understandings of proximity and so the duty and standard of care reflect these soft law standards.32 As a result, corporate enterprise liability or parent company liability may—at least in time—become a reality even without piercing the corporate veil. However, policy arguments may undercut the potential for CSR-informed tort liability, as courts may consider it counterproductive to hold well-intentioned companies that voluntarily commit to meeting higher and more human rights-respecting standards, to a higher standard of legal liability, whereas those that choose not to exercise such responsibility face no legal risk.33 In principle, this argument could be countered in situations where a state either promotes these standards to all companies based within the state or mandates reporting and disclosure of human rights concerns in these relationships for all comparable businesses.34 These complexities are more profound in supply chain relationships as courts are so far reluctant to impose legal obligations on businesses that have voluntarily undertaken social audits so as not to create a disincentive to take on this important work.35 Additional areas requiring further legal development include the legal responsibility of directors and officers for CSR or business and human rights (BHR) compliance, as well as the potential legal responsibility of banks or financial institutions for failing to ensure through responsible lending practices that clients undertake human rights risk assessments.36

State-based nonjudicial mechanisms are also advocated under the UNGPs.37 Within the host state, many possibilities arise including human rights tribunals, inspectorates, arbitration and specialized tribunals, and ombuds mechanisms.38 Transnationally, the most prominent example is the National Contact Point (NCP) mechanisms of the Organisation for Economic Cooperation and Development (OECD) Guidelines for Multinational Enterprises (OECD MNE Guidelines),39 although it is important to recognize that the OECD MNE Guidelines and NCP processes are equally applicable and available to address domestic corporate conduct.40 The OECD MNE Guidelines themselves date from 1976 but have been revised over the years including in 2011 when the business responsibility to respect human rights from the UNGPs was specifically embedded within a separate chapter.41 More recent sector-specific responsible business guidance has been developed42 as well as an overarching OECD Due Diligence Guidance for Responsible Business Conduct.43 Each state that adheres to the MNE Guidelines commits to promoting these guidance tools and must implement an NCP which is subject to a peer review procedure.44 However, ultimately the structure and thus effectiveness of the NCPs vary greatly from adhering state to adhering state.45 All NCP procedures are required to first assess whether a specific instance complaint has merit, and if so to offer to assist the parties in the resolution of the issues through the use of conciliation or mediation.46 There is some evidence that the NCP procedure can be useful, particularly if the NCP structure is visible, accessible, and independent, and if the interpretation of the applicable standards is informed by a fulsome understanding of international soft law.47

At the time of writing, thirty four OECD states and twelve non-OECD states adhere to the OECD MNE Guidelines, and the OECD has been actively engaged in seeking to enhance cooperation with non-OECD emerging market states including China, India, Indonesia, Brazil, and South Africa.48 While some non-adhering countries, notably China, have been actively developing guidance that parallels that of the OECD,49 it does not appear that there are yet any similar plurilateral or regional initiatives that promote state-based nonjudicial remedy mechanisms comparable to the OECD NCP structure. Even if there were, it remains to be seen whether they would mimic the substance of the OECD MNE Guidelines, including the HRDD dimensions.50 It is, however, noteworthy that the International Labour Organization (ILO), through its Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (MNE Declaration), provides a distinct and direct guidance to multinational enterprises, states, and employer organizations on responsible and sustainable workplace practices.51

Beyond plurilateral initiatives, it is also possible that states may unilaterally implement an ombudsperson mechanism with transnational reach as was recently introduced in Canada.52 The new Canadian Ombudsperson for Responsible Enterprise (CORE) was ostensibly designed with a view to remedy weaknesses of the Corporate Social Responsibility Counsellor for the Extractive Industries which was heavily criticized for its ineffectiveness.53 The mandate of the CORE is described as being to “review alleged human rights abuses arising from a Canadian company’s operations abroad, make recommendations, monitor those recommendations, recommend trade measures for companies that do not co-operate in good faith, and report publicly throughout the process.”54 The initial focus of the CORE will be the mining, oil and gas, and garment sectors, and in addition to providing investigative support, the CORE is to collaboratively resolve conflicts where possible between Canadian companies and impacted communities.55 However, in July 2019 all fourteen labor union and civil society members of the Multi-Stakeholder Advisory Body on Responsible Business Conduct created to provide advisory support on the CORE resigned in protest due to a lack of trust over the scope of powers that will be in fact be provided to the CORE, as well as a proposal to include a regulation enabling corporations to file complaints with the CORE should they believe they have been subject to allegations that are unfounded.56

The third pillar of the UNGPs also contemplates non-state-based nonjudicial remedy, a category that includes mechanisms such as the Compliance Advisor Ombudsperson (CAO) associated with the World Bank Group’s private sector financial institutions, the International Finance Corporation and the Multilateral Investment Guarantee Agency.57 However, remedy mechanisms that are associated with financial institutions are inherently limited due to their inapplicability once financing has been paid back and the lending institution loses its leverage. Other criticisms have noted challenges that arise in making those who might benefit from these tools aware of their existence in the first place.58

Other examples of non-state-based nonjudicial mechanisms include the international human rights mechanisms themselves (although complaints would be brought in relation to state conduct, not—to date—conduct by non-state actor businesses), and even grievance or remedy mechanisms developed by companies themselves. Company level grievance mechanisms (which can be distinguished from remedy mechanisms) can play a key role in alerting companies to the existence of issues, particularly when it comes to workers’ rights.59 Indeed, these should be implemented as part of a company’s internal HRDD processes.60 Principle 31 of the UNGPs sets out the general criteria for non-state based nonjudicial mechanisms against which these remedy frameworks may be assessed. It requires the mechanisms to be legitimate, accessible, predictable, equitable, rights compatible, transparent and a source of continuous learning.

Another approach to non-state nonjudicial remedy is for civil society and local communities to work with businesses to develop a remedy mechanism—and/or contractual agreements resulting in arbitration, whether transnational or not. For example, Impact Benefit Agreements (IBAs) between mining companies and indigenous communities may be enforced in accordance with the common law of contract in courts or by arbitral panels.61 Truth and reconciliation commissions and Citizens’ Tribunals also function as avenues for communities, civil society and companies to collaboratively structure a remedy mechanism. However, the effectiveness of a public-private interface may depend on the cooperation of parties, as well as states’ mechanisms to enforce decisions and agreements from them.62 For example, although the Citizens’ Tribunal found a Canadian subsidiary company, Goldcorp, liable for human rights violations and submitted its verdict to the Canadian parent company and Guatemala government, Goldcorp’s office in Guatemala and Canada refused to accept the copy of the verdict.63 Indeed, it has been noted that “…[the] ‘regulatory ecosystem’ in which the non-state based grievance mechanism is located—can have profound influence on the effectiveness of non-state based grievance mechanisms and their ability to ultimately deliver an effective remedy to affected individuals or groups.”64

The Accord on Fire and Building Safety in Bangladesh (the Bangladesh Accord)65 as well the Alliance for Bangladesh Worker Safety (the Alliance)66 are examples of non-state nonjudicial initiatives that regulate supply chain relationships in the garment sector. While the Alliance mechanism is in the form of a CSR initiative, the Accord mechanism is a binding contractual relationship between garment industry employees and suppliers that can be enforced through arbitration (Accord Arbitration). The Bangladesh Accord contract establishes privity between supply chain actors that otherwise would not have existed in a traditional contract. Although the Accord Arbitration has not yet resulted in an award, it has contributed to settlements and remediation programs in the garment sector in Bangladesh.67 The Accord Arbitration framework has been touted as a model for future international arbitrations as an example of non-state nonjudicial remedy.68 Similar initiatives exist in the French Law Duty of Vigilance and the Dutch Agreement on Sustainable Garments and Textile.69

Similarly, in the non-state nonjudicial context of efforts to improve access to remedy for victims of business-related human rights abuses, there is a proposal to use international arbitration to resolve claims by victims against corporations (BHR Arbitration)—a working group led by former ICJ Judge Simma is now working on a revised version of the UNCITRAL Rules to this end.70 This is in the wake of criticism of investment law’s failure to incorporate foreign investors’ reciprocal responsibility in host states’ investments, as well as limited community participation in investment contracts.71 However, the Accord Arbitration is different from the BHR Arbitration—while the former specifically protects the safety of workers in the garment industry, the latter covers a diverse range of human rights issues arising from commercial contracts. While the doctrine of privity of contract may prevent joinder of parties in the proposed BHR Arbitration, the Accord Arbitration is not constrained by privity considerations. Although the BHR Arbitration is an ongoing nonjudicial remedy project, its application in a public-private remedy structure raises peculiar challenges which include: (1) establishing consent to arbitrate, (2) identifying the applicable law, (3) enforceability, and (4) suitability of human rights issues for commercial contracts.72

 

§24.03    ACCOUNTABILITY AND LEGAL REMEDY: CHALLENGES ARISING IN TRANSNATIONAL LITIGATION

As noted above, state judicial mechanisms should provide remedy to ensure corporate accountability. However, transnational litigation may, sometimes, generate complex issues ranging from the assumption of jurisdiction by courts through the enforcement of “exterritorial” injunctions or foreign judgments.73 Generally, complexity arises from the tension between home-state and host-state sovereignty over aspects of the dispute.74 While the assumption of jurisdiction by a home-state court may suggest imperialistic tendencies over a host state, if not structured so as to ensure legitimacy,75 home-state rejection of jurisdiction may also be an act of complicity to protect home state companies from accountability for harms in the host state.76

Indeed, the choice of forum is important in transnational litigation.77 While transnational corporations often benefit from home state support regarding their operations abroad, they are quick to raise doctrinal defenses of forum non conveniens and corporate legal personality to avoid home states’ duty to hold them accountable for harms caused in their foreign operations.78 The case of Aguinda v. Texaco exemplifies this point.79 In 2002, the United States’ federal court rejected the plaintiffs’ application to hear the suit based on a forum non conveniens defense. In 2003, a trial began in Ecuador, and on February 14, 2011, the Ecuadorian Court held Texaco liable and ordered her to pay damages together with a public apology within fifteen days of the judgment.80 Contrary to its undertaking to the US court to abide by the Ecuadorian court judgment, Texaco (now Chevron) rejected the judgment. Consequently, the plaintiff went back to the US to enforce the judgment. At the enforcement proceedings, Chevron indicted the Ecuadorian court judgment on the basis that it was tainted with corruption and fraud.81 Eight years after the Ecuadorian judgment, survivors are still without legal remedy, notwithstanding efforts to enforce the judgment in countries including Argentina, Brazil, Gibraltar, the Netherlands, and Canada.82 This corporate accountability quagmire may have been avoided if the US court had heard the original claim.83

The related enforcement proceedings involving Chevron Canada in Yaiguaje v. Chevron Corporation84 adds another obstacle to corporate accountability through transnational litigation. The Ontario Court of Appeal held that Chevron’s subsidiary asset, Chevron Canada, could not be used to satisfy the parent company’s judgment debt. In effect, the corporate legal personality doctrine was invoked at the enforcement stage to prevent corporate accountability. Yaiguaje’s decision, whose leave to appeal to the Supreme Court of Canada was recently dismissed, confirms the high threshold to pierce corporate personality of a company in Canada.85 It appears that the enforcement challenges may not only arise through courts qua courts, it also arises through courts qua arbitration tribunals. The investor-state arbitration in Textpet v. The Republic of Ecuador adds another layer to the enforcement complexities.86 The Permanent Court of Arbitration, relying on investment agreements between Ecuador and the plaintiff, as well the United States’ court finding of fraud in the Ecuadorian court judgment, rejected Ecuador’s claim for damages. This judgment highlights the interconnectivity between human rights claims in commercial transactions and investment agreements. Indeed, it is possible that arbitral decisions in the latter can affect court decisions in the former, and vice-versa.

Similarly, the jurisdictional limitations of state courts present another challenge to achieving corporate accountability. These may mean that courts are constrained from or reluctant to grant, or enforce, injunctive relief concerning the assets or activities of a corporation outside the court’s territorial jurisdiction. Although US courts, sometimes, apply the equitable extraterritoriality doctrine to grant extraterritorial relief, the doctrine’s tendencies to encroach on foreign sovereignty cannot be explained away.87

However, through mutual cooperation among states, it is possible to overcome sovereignty challenges.88 This is more so because the world is increasingly interconnected and interdependent.89 Therefore, human rights and environmental issues that pierce through state boundaries require a coordinated if not global response.

In Guerrero v. Monterrico Metals Plc,90 the claimants, a group of thirty-one indigenous Peruvians, alleged that following their environmental protest at Monterrico’s Rio Blanco Copper Mine in Peru in 2005, they were tortured by the Peruvian police who were assisted by the defendant’s employees and security guards.91 While the suit was pending in the English Court, the defendant, in May 2009, announced its intention to de-list from the AIM UK stock exchange on June 3, 2009. This move would have depleted the defendant’s assets in the UK and stripped the English court of its jurisdiction.92 On June 2, 2009, the English High Court granted a freezing order against the defendant. It prohibited the defendant from disposing of assets to an extent that would leave Monterrico with less than £7.2 million.93 Thereafter, the Hong Kong High Court granted a similar injunction that prohibited Monterrico from depleting its assets in Hong Kong. The simultaneous orders represent a sense of comity between the English and Hong Kong Courts and show that transnational litigation can be an avenue for corporate accountability. Such international cooperation is vital if we “take responsibly across borders as members of a global community sharing one earth”.94

 

§24.04    NATURE AND ADEQUACY OF REMEDIES: NON-STATE-BASED, NONJUDICIAL REMEDY AND JUDICIAL SETTLEMENTS

It has been noted that “criminal law is designed primarily for the non-affluent; the affluent are kept in line, for the most part, by tort law”.95 Just as punishment follows criminal prosecution, compensation follows attribution of fault in tort cases. Thus, whether in the judicial or nonjudicial remedial framework, compensation as a remedy outcome in business and human rights cases is an important index for determining an effective remedy. It should, however, be noted that there is a distinction between remedial processes and outcomes. Remedial processes are procedures that contribute to the overall design of state-based or non-state-based judicial and nonjudicial mechanisms, while remedial outcomes are the products or results of these mechanisms.96 Depending on the processes employed, one remedial outcome may differ from another. For example, remedial outcomes for state-based mechanisms include criminal or administrative sanctions, damages, and injunctions, while remedial outcomes for non-state-based mechanisms include compensation, dialogue, apologies and settlement.97

Both state and non-state remedies coexist because of the structural and jurisdictional limitations of state-based remedies. Indeed, the inability of state mechanisms to provide adequate remedy contributes to the accountability gaps in the UNGPs’ effective remedy.98 Notwithstanding the inadequacy or unavailability of state-based mechanisms, non-state mechanisms pose problematic issues of their own. For example, Ruggie notes that the “most underdeveloped component of remedial systems in the business and human rights domain is grievance mechanisms at company’s operational level.”99 Indeed, issues relating to remedial outcomes in non-state grievance mechanisms are unsettled. We will examine contentious issues of compensation arising from non-state nonjudicial, company-led remedy mechanism. Contentious questions of when survivors should be compensated, how compensation is to be calculated, how much should be awarded, and what form compensation should take, often arise in corporate accountability cases. We will consider these questions, using business and human rights cases as reference points.100

The first question of when compensation should be paid is based on a legal requirement—that is, an actionable injury attracts legal compensation in the form of damages. However, this question may also have a cultural context when viewed from a nonjudicial, company-level remedy framework.101 For example, the case of the human rights abuses at the Porgera Gold Mine in Papua New Guinea shows how issues of compensation can in some cultural contexts have unintended negative consequences. Barrick Gold’s private security personnel hired to protect the gold mine were accused of violent abuses, including horrifying acts of gang rape of women at the Porgera mine site in 2009 and 2010. Some women were reported to have been gang raped by ten security personnel, and in some cases, forced to swallow a used condom.102 Through Barrick Gold’s Porgera Joint Venture (PJV) Remedy Framework, nongovernmental organizations and stakeholders discussed with Barrick Gold and local communities how to provide effective remedy, which includes monetary compensation, to the affected women.103 However, in the Porgera culture, it is said that women are men’s property.104 As a result, “when a woman is sexually assaulted, Porgeran culture attributes harm as extending to her family and tribe; remedy is expected to be given to the wider tribal unit as well—often with no payment remaining in the hands of the original victim”.105 Thus, any compensation paid to female survivors of abuse must be shared with their husbands’ extended family, thereby leaving the principal female survivors with little or no benefit.106 This cultural effect raised the question of the appropriateness of monetary compensation for survivors of sexual violence in Barrick Gold’s Porgera Joint Venture (PJV) Remedy Framework.107 In fact, some women who received compensation could not retain the money because it was immediately taken, sometimes forcefully, by male relatives.108 It has, therefore, been suggested that, due to the cultural influence, as well as the risk of falsified claims, compensation in the form of money should not be paid to survivors.109

The second question of how to calculate compensation is also problematic in company-led remedial mechanisms. For example, in Barrick Gold’s PJV Remedy Framework, the survivors’ compensation packages were calculated based on the per capita Gross Domestic Product (GDP) income in Porgera—an income-dependent approach. This calculation reflects the classical concept of restitutio in integrum under international human rights law—that is, the aim was to restore survivors in Porgera to the situation they would have been in, had the harm not occurred. Therefore, compensation was to be paid to survivors based on Papua New Guinea’s average annual income without recourse to the economic international standards. This would suggest that the amount of compensation for sexually assaulting a Canadian is higher than the compensation for sexually assaulting a citizen of Papua New Guinea because of the difference in the average annual income of both countries. This approach has been criticized. Critics argue that an income-dependent approach creates an economic incentive structure that makes it cheaper to sexually assault poor women.110 This is because corporations whose parent companies are in developed countries will have no difficulty to pay in host states’ currency, especially if the host state is a developing country. Critics, therefore, propose a “Purchasing Power Parity” (PPP) approach that truly considers the difference in the purchasing power of home and host states’ currencies.111 The PPP is a tool for currency conversion rates for a given period in time in order to obtain rates of conversion that eliminate the differences in price levels between countries.112 PPP measurement assumes that once prices are converted to a common currency, the same good should sell for the same price in different countries—the law of one price.113 Therefore, international organizations like the World Bank uses PPP as a tool for cross-country comparisons of incomes and wages. Relating this standard of comparison to the Porgera framework, having comparable remedies on a PPP basis would mean that an award in different countries could buy a similar basket of goods. Thus, a 500,000 compensation in the United States would be equivalent, on a PPP basis, to 300,000 in Papua New Guinea, or 200,000 in Mexico.

However, the PPP approach is not without its own drawbacks. One of these arises from the difficulty to accurately calculate or convert the economic purchasing power between countries.114 Indeed, it is almost impossible to calculate compensation based on a fixed standard because survivors’ emotional and psychological damages are non-transferrable and immeasurable. However, an approach that is calculated based on survivors’ poverty line (income-dependent approach) is contrary to the basic notion of human dignity, because “it would be treating some individuals’ rights, dignity, and values as more valuable (in a monetary sense) than others”.115 Therefore, notwithstanding its drawbacks, the PPP approach may present a notion of equality between survivors, as well as serve as a deterrence for corporations.116

The amount of compensation to be paid to survivors also calls survivors’ dignity into question. The Porgera PJV Remedy Framework is an example of how the amount of compensation can be disputed. The 119 beneficiaries of the PJV Remedy Framework’s compensation scheme received a sum less than eleven women that EarthRights International (ERI) represented in an out-of-court settlement of litigation commenced in the US.117 While each survivor compensated within the PJV Remedy Framework received PGK 50,000(about USD 20,000), survivors in the ERI settlement received a total of PGK 200,000 (approximately USD 75,000) each.118 Although in 2016, the 119 beneficiaries filed an additional claim of PGK 150,000 (about USD 46,000) with the UN Human Rights Working Group to reduce the difference between the sum paid under the PJV Remedy Framework and the ERI settlement, Barrick Niugini Limited maintains that it has no intention of increasing the compensation.119

The difference in the sum paid to survivors, depending on the remedy route followed, raises the question of whether the PJV claimants should be bound by the settlement terms agreed within the PJV Remedy Framework, notwithstanding that other survivors received more compensation under the ERI settlement.120 It may be argued that the settlement agreements signed by those compensated within the PJV Remedy Framework were not voluntarily entered into because of the power imbalance between survivors and Barrick Gold. For example, it was reported that many of the women who signed these settlement agreements did so because they felt they had no choice.121 Indeed, a company-led remedy framework may, sometimes, reflect a “take-it-or leave it” approach that affects survivors’ compensation. To reduce the power imbalance, and ensure adequate compensation, corporations and survivors may cocreate a remedial framework or authorize independent third parties to create a framework that is accessible, trusted, transparent, and legitimate.122 Involving rights holders in the settlement structure puts them at the center of remedy.123

Another question of adequate compensation arose in the Bhopal case.124 Although the Bhopal District Court and an independent expert estimated that Union Carbide Corporation (UCC) was liable to pay INR 3.5 billion (about USD 270 million) and INR 10 billion (around USD 628 million) respectively as interim relief, UCC reached a full and final out-of-court settlement for a sum of USD 470 million.125 The question of adequate compensation is pertinent when we consider that UCC paid the compensation at a time when claims had not been categorized and the full extent of the damages was unknown.126 Indeed, it has been noted that “the arbitrariness and insufficiency of the [Bhopal] award amount became clearer as years went by and the figures kept rising.”127

Survivors’ lawyers in Bhopal challenged the adequacy of the settlement funds through a review petition in the Supreme Court of India. The Supreme Court, in 1991, validated the settlement on the basis that it was a “reasonable and pragmatic solution to a difficult and complex situation.”128 The court held that in case the compensation proved to be insufficient, the government of India would make-up for the shortfall. This is notwithstanding that the government of India did not admit complicity in the pollution or hold Bhopal accountable for the harm. In effect, the Indian Supreme Court approved the out-of-court settlement when available evidence suggested that survivors would benefit from a higher compensation package, and when there was little or no knowledge as to where liability lies.129 The Bhopal case shows how unequal bargaining power between multinational corporations and survivors contributes to inadequate compensation. It also points out how domestic legal and political systems can be used to wrongly legitimize inadequate compensation and corporate unaccountability.

As the Bhopal case shows, the extent of health and environmental related harms may be unknown at the time of compensation. Therefore, it may be difficult to calculate compensation in terms of ongoing harm. Since courts may be reluctant to grant future damages,130 corporations, through impact assessment processes, must genuinely, together with right holders, design compensation packages that cover both preexisting and continuous harm. They may also mitigate or remedy continuous harm through a CSR program that is constantly revised to remedy environmental and health impacts as they arise, or establish a trust fund to cover ongoing environmental and health impacts.

However, corporations, through capital flight or insolvency situations, may be unable to meet immediate or future remedy obligations. This raises the question of whether corporations are discharged from environmental and human rights obligations in such cases. Although national insolvency laws may differ on corporate liability and claim ranking in insolvency proceedings, the Canadian Supreme Court in Orphan Well Association v. Grant Thornton Ltd suggests that an insolvent company may still have environmental obligations which rank above other debtor claims.131 This decision points to the primacy of human rights considerations. It may also serve as a deterrent for companies that wish to evade existing obligations through insolvency proceedings.

Overall, issues relating to the adequacy of compensation in non-state nonjudicial remedy mechanism (company-led initiatives) require a careful consideration of legal, cultural, social, and economic factors, as well as the relationship with judicial remedies including settlements. The type and amount of compensation vary, depending on the communities and the harm to be redressed. Therefore, corporations must be sensitive to these issues in order to provide effective remedy in diverse situations and contexts.

 

§24.05    INSIGHTS FROM RESTORATIVE JUSTICE: A PANACEA FOR THE CORPORATE ACCOUNTABILITY QUAGMIRE?

This section provides insights on restorative justice and challenges to achieving corporate accountability through a restorative justice model. It notes that issues relating to acknowledgment of harm, truth-telling, and reconciliation play an important role in the corporate accountability process for survivors. Interestingly, the UNGPs contribute to the realization of corporate accountability through a restorative justice model. In other words, the UNGPs provide a framework through which corporations and survivors can apply restorative justice principles.

Article 8 of the Universal Declaration of Human Rights provides that everyone has a right to an effective remedy for violations of fundamental human rights.132 Commentary to Article 25 of the UNGPs, which also acknowledges the right to remedy, provides that remedies may be in the form of “apologies, restitution, rehabilitation, financial or non-financial compensation and punitive sanctions (whether criminal or administrative, such as fines), as well as the prevention of harm through, for example, injunctions or guarantees of non-repetition.” Indeed, there is no fixed remedy to all corporate human rights abuse; a suitable remedy depends on the circumstance of each case.133 Therefore, from the perspective of survivors, it is interesting to imagine what a remedy informed by justice questions would look like.

Remedies that include “apology” and “restitution” in the UNGPs may have a restorative justice effect on survivors. In this context, restorative justice is a relationship-mending framework that reintegrates corporate violators into society.134 It rebuilds relationships by fostering truth, accountability, reparations, and reconciliation through a process of personalism, reparation, reintegration, and participation.135 In effect, restorative justice, viewed within the UNGPs context, aims to ensure corporate accountability, as well as to rebuild relationships.136 These themes can be found within Pillars II and III of the UNGPs which relate to corporate respect of human rights and remediation of harm.137

However, if the restorative justice framework is not carefully constructed, it may be difficult to achieve corporate accountability. This is because restorative justice is based on the notion that corporations have different moral obligations from their shareholders.138 If company representatives deny complicity or obligation in human rights abuse, it will be difficult to locate the company’s moral responsibility, and consequently, ensure accountability. For example, in the South African Truth and Reconciliation Commission proceedings, “[t]he representatives from Anglo American can be seen to have appropriated the collective pronoun ‘we’ to promote the notion of a shared responsibility for ‘mistakes’. But when the Commission pressed for specific details, representatives deferred responsibility amongst the corporate group.”139 Therefore, because the admission of guilt is an essential step in restorative justice,140 the inability to attribute fault to any individual(s) within the corporate structure may prevent a complete healing and accountability process.

Information asymmetry is another important factor to consider in a restorative justice model. This is because information asymmetry between corporations and survivors characterizes most business and human rights cases.141 Corporations may conceal or manipulate the nature and extent of harm because survivors have little or no resources to investigate it. States’ weak mechanisms that may be complicit in the harm do not help in these investigations.142 In effect, corporations who have the technical expertise to determine causation are neither motivated nor compelled to reveal such causes. For example, in the Bhopal gas-leak tragedy, UCC is yet to name the chemicals and reaction products that leaked.143 Therefore, without tracing the root-cause of harm, it is impossible to prove causation or proffer long-term solutions. 144

Enabling restorative justice through the UNGPs framework requires a strong corporate will to acknowledge responsibility, show remorse, genuinely care for survivors, and remedy harm caused. Unfortunately, it is unclear whether most corporations could become economically or morally motivated to partner with survivors and host states to create truly restorative justice processes.145

 

§24.06    CONCLUSION

This chapter examined corporate accountability in order to connect legal risk with adequate compensation, especially from the right holders’ perspective. These sub-headings are interconnected—for example, the omission to fulfill HRDD responsibilities may trigger the need to provide access to remedy—including, possibly, compensation/damages—under the third pillar of the UNGPs. In the business and human rights context, state and non-state actors must continue to shape corporate accountability. However, state and non-state actors, as well as judicial and nonjudicial mechanisms cannot independently ensure corporate accountability. Hence, there is a need for synergy between these structures and institutions. Beyond the structures and institutions, is the role of players in the accountability framework. Companies, communities, social organizations, lawyers, courts, and arbitral tribunals must take responsibility to ensure corporate accountability by preventing human rights and environmental risks as well as remedying harm through a consultation-based compensation framework.

The issues highlighted in this chapter do not reveal an institutional or geographical problem. Rather, they present a systemic problem that permeates through states and industries. To achieve corporate accountability, states must learn and unlearn from each other—they must pick and choose what works for them, according to their socioeconomic, cultural and legal needs. As well, states, through interconnected policies,146 must collaboratively work together to achieve a common goal at every step of the accountability process. Indeed, with emerging economies like China, it is possible for host states to quickly metamorphose into home states. Therefore, it is necessary to ensure accountability for domestic corporate activity, as well as for operations overseas.

In sum, notwithstanding that the UNGPs and OECD MNE Guidelines among many national and supranational initiatives provide frameworks that encourage responsible business conduct, corporate accountability challenges continue to rise globally. It is hoped that states, local communities, corporate actors, and social organizations will take advantage of these initiatives to develop state, non-state, judicial or nonjudicial mechanisms that conform to an “all roads to remedy approach”, as championed by the United Nations Working Group.147
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CHAPTER 25    CSR Risk Management and Due Diligence

Jonathan Drimmer & Michael Torrance*The research assistance of Natasha Ali is greatly appreciated.

Due diligence is a critical aspect of the disciplines comprising Corporate Social Responsibility (CSR), including environmental, health and safety, human rights, anti-corruption and climate change. Due diligence has different meanings in different contexts. It can be one-time, or part of standing procedures. It typically means identifying and evaluating facts in light of an applicable standard, policy or expectation. It can include risks to stakeholders, impacts of the operation and its value chain, or, in the human rights context, a continuous process of identifying, addressing, testing and reporting on human rights impacts. Diligence can be carried out through management systems or, for issues like anti-corruption, legal compliance programs. These systems and programs often include policies and procedures, assignment of responsibilities and accountabilities, training, monitoring, auditing, hotlines and grievance mechanisms, and remediating issues that are identified. In some areas, like anti-corruption, regulatory authorities demand that a certain level of due diligence will take place to identify risks and follow-up on identified red flags. Companies also might consider addressing diligence issues in contracts, and engaging with affected stakeholders is an important aspect of CSR due diligence. CSR diligence efforts also must increasingly take account of climate change concerns.

§25.01    INTRODUCTION

Due diligence is a critical aspect of the disciplines that comprise Corporate Social Responsibility (CSR). This chapter will provide an overview of what is meant by “due diligence” from a legal norms and best practices perspective. We will discuss basic approaches to CSR due diligence in the context of management systems and specifically the differing ways due diligence fits into those systems. In this context, CSR will be broadly defined to include environmental, health and safety, human rights, anti-corruption and climate change, where due diligence is essential and is treated in different respects.

§25.02    WHAT IS DUE DILIGENCE?

[A]    Legal Due Diligence

The concept of “due diligence” has existed as a legal principle for roughly eighty-five years, going back to the U.S. Securities Act of 1933, which provided for a “due diligence” defense for broker-dealers accused of inadequate disclosure of material information to investors. That statute provided a defense if the broker-dealer could show that the untruth in a disclosure or omission of relevant information was not discovered despite having conducted a good faith investigation on the issuer of securities. While the term “due diligence” was not used, it embodied an approach that required some form of reasonable inquiry to be undertaken to identify issues that may cause harm.1

Today legal due diligence can take a variety of forms and often depends on the specific context. That is certainly true in relation to legal areas covered by CSR where the implications can be significant. One example is found in the legal requirements to conduct occupational health and safety due diligence. Under many occupational health and safety legal regimes, including in the United States and Canada, laws set an expectation that employers will carry out “due diligence” in taking reasonable precautions to protect the health and safety of workers. Failure to meet the due diligence expectation can cause liability within such regimes. In some occupational health and safety statutes, due diligence requires employers to take all reasonable precautions in the particular circumstances to prevent injuries or accidents in the workplace. This can also mean taking precautions that are not only possible but that are suitable or rational, given the particular situation.2 Generally speaking, to carry out due diligence, an employer must implement a plan to identify possible workplace hazards and carry out the appropriate corrective action to prevent accidents or injuries arising from those hazards.

Another example relates to France’s Duty of Vigilance Law. Adopted in 2017 it applies to large multinational companies—specifically (a) those headquartered in France that employ at least 5,000 employees in France, or at least 10,000 employees worldwide (including through direct and indirect subsidiaries), or (b) foreign companies headquartered outside France, with French subsidiaries that employ at least 5,000 employees in France. Companies subject to the law must now establish mechanisms to prevent human rights violations and environmental impacts throughout their chain of production, including those of their subsidiaries and companies under their control. These mechanisms must be reported each year as part of a “vigilance plan.”3

Regardless of whether due diligence is legally mandated, any due diligence process involves the identification of facts and the evaluation of those facts in light of an applicable standard, policy or expectation. A due diligence process is not mechanical and requires the exercise of informed judgment by a competent person.4 The “how” of due diligence, in the health and safety context or otherwise, is typically the establishment, implementation and review of an effective process to address risks or impacts. Sometimes due diligence is designed and conducted for specific transactions, such as in connection with a merger or investment. Often it is encompassed within a management system or compliance program which would include policies, practices, and procedures to demonstrate and document training of personnel responsible for the system, auditing and reviewing the system to identify the strength of existing processes and continual improvement, and reporting on outcomes and progress. These efforts within the management system framework all go toward establishing “due diligence” in the general sense. The fact that such systems are operating effectively and as designed will be relevant to a question of whether due diligence was carried out. Consequently, when seeking to defend a process, these processes and actions normally have to be documented before any incident occurs, so that they can help show the steps taken ahead of time to identify the relevant risks or impacts.5

 

[B]    CSR Due Diligence

[1]    Environmental and Social Risk Due Diligence

Environmental and social risks are very broad and can include resource efficiency and pollution prevention, climate change issues, waste management, biodiversity, as well as human rights, indigenous people’s rights, resettlement issues, labor standards and community and workplace health, safety and security. Environmental and social risk due diligence is a critical part of any CSR program. Such due diligence will interweave elements of legal and regulatory compliance with good practice expectations and established norms, as driven by international standards, voluntary commitments and stakeholder expectations.

Environmental and social risk due diligence considers the facts of a company’s operations and relationships in its social, political and economic context. Those facts are then evaluated in light of stakeholder expectations, international standards, legal requirements and corporate governance standards and policies.6

Because stakeholder expectations feature prominently in any CSR due diligence process, companies must consider how and whether to engage in stakeholder engagement as part of that process. Often it is vital for effective due diligence that representatives of affected stakeholders are consulted throughout the due diligence process, both to build trust and maintain healthy expectations regarding the project for both parties, as well as for the company to learn about and monitor CSR related risks and opportunities and maintain a social license to operate.7

Due diligence may be implemented both as a one-time assessment (e.g., during project development or implementation) as well as be part of standing procedures (e.g., as part of standard contract or supply chain management procedures). It can also be done as part of ongoing risk management strategies on CSR topics. A risk management approach to due diligence allows for the prioritization of issues a company should focus on. It is also an approach consistent with international standards such as the IFC Performance Standards on Environmental and Social Sustainability,8 the Voluntary Principles on Security and Human Rights (VPs), the Global Compact (GC) and the Organisation for Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises. For larger companies, a risk management approach to CSR can help integrate such strategies into existing management systems (integrity due diligence, country risk analysis, security monitoring, health, safety and environment (HSE), etc.).9 In this way, the process for environmental and social due diligence will ultimately take place within the context of an environmental and social management system (ESMS), which we describe further below, creating a governance system for managing environmental and social risks that are critical to any CSR program.

Due diligence for environmental and social issues allows companies to identify both potential challenges and solutions to help a company do the right thing. It may also help the company identify ways to make concrete contributions to society beyond its core economic impacts. As the law and policy around CSR issues evolves, proper due diligence is also likely to provide the company with crucial elements in a defense against allegations that it is involved in misconduct. Conducting an assessment of this nature is not a guarantee against misconduct but is a necessary basis for taking the practical steps toward managing the risks of harm to people or the environment.10

 

[2]    Human Rights Due Diligence

The concept of human rights due diligence is in many respects broader than other areas within the scope of CSR. To be fair, the activities comprising human rights due diligence are not foreign to most companies and share similarities with established environmental or health impact assessment procedures. These elements include assessments of internal procedures and systems, engagement with groups potentially impacted by a company’s direct and indirect business activities, and the integration of assessment processes into policies and procedures and resource allocation.

The genuine difference with human rights due diligence, as reflected in the UN Guiding Principles on Business and Human Rights (UNGPs)11—the global authoritative standard on the topic—is more conceptual.12 The core principle is not, as with other forms of due diligence, to identify risks to the business, whether they are financial, reputational, or otherwise. Nor is it even limited to identifying actual, potential, or perceived risks of a negative human rights impact on stakeholders and communities in areas of operation, although that is certainly part of human rights due diligence.13 Instead, the concept is better understood as a continuous process of identifying and addressing human rights impacts of a company across its business.

There are four core principles associated with human rights due diligence, as conceived in the UNGPs: (1) identifying actual, potential and perceived risks of negative human rights impacts on stakeholders, including the scale, scope, remediability and likelihood of those impacts; (2) taking steps to prevent and mitigate those impacts; (3) tracking the effectiveness of those steps; and (4) communicating commitments and activities externally, including to those groups that may be impacted by their operations.14 Due diligence in the human rights field is thus better considered as a continuous process of identifying, addressing, tracking and reporting on human rights impacts of a company across and throughout its business activities.

Those business activities are not limited to impacts attributable to the company’s own acts and omissions. Instead, they extend to impacts with which the business is directly linked through its relationships and value chains, to suppliers and contractors throughout the supply chain, joint venture partners, government agencies and others with whom the company is associated through its business dealings.15

Key questions and facts to be gathered in the due diligence process might include:16

        (1) View of Company Operations: Asking questions such as what company activity or relationship is in question; examination of business relationships; what projects are in place or in development. Mapping may be done of both project activities and business development activities and relationships. It is often helpful to focus on core business activities in the country first and work out from there to more peripheral partners or activities.

        (2) Context: Looking into the record of human rights in the country of operation; who are the most vulnerable and/or the likely victims of human rights abuse; whose rights should be examined (local staff, expats, local communities, migrant workers); who are the most likely perpetrators of abuse; is there a gap between local law and international law standards; how active is civil society; how strong is the rule of law and confidence in the existing legal system; and is local law effectively enforced?

        (3) Involvement: Considering what company activities or relationships might result in company involvement in a human rights violation or abuse. These can include situations in which the company itself causes or contributes to the impact, or situations in which the company is directly linked to the impact through the actions of others in its value chain. Of note, direct linkage can take the form of material, logistical or other forms of support to a second party who commits a violation or abuse, including complicity, which can also lead to potential legal exposure in some jurisdictions.17

        (4) Association: Examining what set of abuses might be associated with the company, such as the perceived impacts of company operations, or situations where the company benefits from the impact. Even though the company may not in fact be involved in a particular abuse or series of events, or there may not be an actual negative impact, the perceptions by stakeholders may be otherwise and may affect their behavior toward the company.18 Such processes enable corporations to identify, mitigate and limit the challenges arising from negative human rights impacts, which can mitigate legal liabilities, prevent disruptions to operations, and protect a company’s reputation and brand. While the objective of human rights due diligence is not to identify risks to the company alone that is a natural byproduct of human rights due diligence practices.

§25.03    MANAGEMENT SYSTEMS AND COMPLIANCE PROGRAMS

[A]    What They Are and Why We Have Them

[1]    Environmental and Social Management Systems

Due diligence is a process that is often carried out through management systems such as ESMS that pertain to core CSR areas. ESMS have no pre-specified content but should generally consist of a documented combination of operational procedures, practices, plans and supporting documents “managed in a systematic way” (i.e., through a formal ESMS).

A well-known model of an ESMS is ISO 14001. That model is founded on the concept of a Plan-Do-Check-Act (PDCA) framework. The PDCA framework provides an iterative process used by organizations to achieve continual improvement and can be briefly described as follows:19

        (1) Plan: establish environmental (or social) objectives and processes necessary to deliver results in accordance with the organization’s environmental policy.

        (2) Do: implement the processes as planned.

        (3) Check: monitor and measure processes against the policy, including its commitments, environmental objectives and operating criteria, and report the results.

        (4) Act: take actions to continually improve.

ESMS programs may extend across an enterprise to sites, facilities, activities and/or organizations within the company’s control or influence (i.e., suppliers). An ESMS can also include legal agreements with third parties or formalized audits directed at legal compliance, integrating an ESMS into a company’s legal risk management system for environmental and social issues.

An effective ESMS will have an adaptive or iterative approach that responds and adjusts the program based on the monitoring of environmental and social impacts. Regular reviews of the ESMS take place to provide for flexible decision-making and to address unknowns that may not have been identified initially, as they become better understood. In such iterations of the ESMS, the company may adapt its actions, policies and mitigations to respond to new information and insights.

Priorities of stakeholders are frequently used in the development and amendment of the ESMS. Where independent due diligence by stakeholders reveals areas of improvement—in terms of compliance with applicable standards, host country laws, or other obligations—that should be incorporated into the management program.

A primary focus of the environmental and social management program is mitigation of identified risks, along with the implementation of performance improvement measures. Improvement opportunities are identified through ongoing monitoring and auditing of the system, its performance and outcomes.

As described further below, these efforts, together, are critical components of due diligence in relation to the organizational management of CSR matters.

 

[2]    Legal Programs (Anti-corruption, Human Rights, ITAR, Sanctions) Often Operate According to Compliance Programs

Within transnational regulatory fields, including anti-corruption, sanctions, export controls, international trafficking in arms regulations (ITAR), money laundering, and human rights, management systems often are called compliance programs. Conceptually, they share many of the same principles and components of ESMS. In short, they are organized systems designed to help companies comply with legal mandates that may apply to their operations.

Companies organize their compliance programs differently. They may, for instance, be centralized or decentralized. Elements of the program may be owned by a compliance department, or parts may be overseen by functional units. Some companies have dedicated chief compliance officers in relation to these areas, and some have officers—such as general counsel or chief financial officers—who wear dual hats. But regardless of the organization and structure of these programs they all do share certain core elements.

Under some legal regimes, those elements are largely prescribed by regulatory authorities. For instance, the U.S. Department of Justice and the Securities and Exchange Commission have provided detailed guidance, designed to be aligned with the U.S. Federal Sentencing Guidelines, as to the components that should exist as part of an anti-corruption compliance program.20 A failure to design or appropriately implement those elements can, in itself, give rise to regulatory action. For other regimes that may be applicable to a business, authorities do not prescribe expected elements, although as a matter of efficiency and good practice companies often employ them. These elements, which form the core of a compliance program or management system, include the concept of due diligence in its different forms—whether as a risk identification process, or in the human rights space as a continual process of identifying, remediating and reporting on negative impacts to stakeholders. Those elements are discussed below.

 

[B]    Key Components

[1]    Policies and Procedures

Specific written operating policies and procedures are a key tool to help a company address its risks. Policies and procedures that set out a company’s internal requirements are often pegged to meeting legal requirements, ethical imperatives, or international norms. They contain both evidence of a company’s commitment and the steps the company expects its employees and third parties to take in meeting those commitments.

Policies can be general, such as business conduct and ethics policies, or quite specific, such as policies related to discrete activities within management systems. Often companies maintain a policy framework where (a) policies contain general directives, (b) procedures outline steps or requirements to help meet those directives, (c) standards contain specific interpretations or subjects with a policy, and (d) guidelines help employees and contractors understand the contours and approach to meeting the policy, procedures and standards.

In considering substantive areas related to CSR matters and the subjects discussed in this chapter, policies and procedures may include: financial expenditures, cash management, petty cash, government support (including issues such as per diems, security support) and charitable and political donations; procurement, including items with potential radioactive materials, or for use in relation to security; environmental issues, such as handling of waste and the treatment of mercury and other hazardous materials; travel costs, expense accounts, vehicle and fuel usage, and entertainment expenses; investigations, including how and when they are to be conducted; workplace issues, including employee hiring, labor conditions, and visa and immigration matters; third-party engagement and oversight; and social responsibility guidelines. Dedicated human rights policies also are critical as part of an overall compliance program.

 

[2]    Centers of Responsibility and Training

In order to implement an effective ESMS or compliance program at an enterprise level, there must be assignment of responsibility and accountability to persons with the requisite knowledge, seniority and skill for implementing the systems and competent persons to carry out its various functions. To this end, companies should designate specific in-house personnel with clear responsibility and authority for social, environmental or other issues within the scope of their programs. It is generally appropriate for one or more committees of a company’s board of directors to have a mandate for oversight of these functions.

For legal compliance programs, and in particular for anti-corruption programs, regulatory authorities have made clear that those responsibilities should rest with one or more senior officers of the company, who are independent and autonomous, adequately resourced, and with direct access to one or more committees of the Board of Directors.21 For legal compliance programs and ESMSs, the responsibilities for key environmental and social areas should be communicated to the organization as a whole.

Effective programs also are integrated across functional areas of the company, like human resources, supply chain, finance, maintenance and other departments. Employees with direct responsibility for activities relevant to the aspect of the program within their purview must be competent to perform their work. To understand their roles and the company’s expectations, relevant training will be necessary to give individuals the necessary skills and knowledge to carry out certain functions in the program.

Training can take many different forms. There may be classroom training, live or online trainings, field trainings, and daily reminders or “burst learning” to convey or remind personnel of management system obligations. In assessing what and who to train, training needs may be identified by past experience of the organization, including from emergency responses, audits or benchmarking. All training should be documented to show regulators, government agencies, or financial institutions what training has been carried out. Training programs should be reviewed on a regular basis to ensure adequacy in light of the evolution of the ESMS or legal management system in place. For legal compliance programs, regulatory authorities consider training of key personnel and an understanding of the key aspects of the training to be a requirement.

 

[3]    Monitoring

A successful monitoring program is critical to an effective ESMS or compliance program. The monitoring process itself will also be an essential component of due diligence from a best practice and legal sense. A monitoring program should establish key development measurements for the purposes of benchmarking, including quantitative and qualitative measures of success. Stakeholder engagement should be part of the benchmarking process to ensure that the input of affected parties is captured. Environmental monitoring may include engineering estimates, environmental modeling, identification of pollutant sources, noise, ambient water quality and quantity, air quality and contaminant measurements. There may also be measures put in place to ensure the reliability of data, including the calibration of instruments and testing of equipment. External laboratories should be certified to ensure that data is accurate, defensible and reliable. A primary objective in monitoring a project’s environmental and social impact is to track deviations between actual outcomes and those predicted during the environmental and social impact assessment process. Measuring contract performance can also be part of a monitoring program.

In the compliance space, monitoring takes a similar approach. It involves testing and evaluation of controls that are implemented, qualitative and quantitative measurement processes as to their effectiveness, engagement with internal and external stakeholders about impacts, understandings and perceptions, and a feedback loop to provide continuous improvement. For instance, anti-corruption monitoring may involve assessing whether the work outlined in a statement of work was actually performed, or whether government support in fact reached its intended recipient. Monitoring in the ITAR space may involve assessing end-users of munitions. For a human rights program, stakeholders may be consulted on the extent to which a company has communicated its processes, and whether those processes are understood by community members.

Regardless of whether it involves an ESMS or a legal compliance program, monitoring can and should involve the creation and tracking of key performance indicators and other performance measures over time. Such data may inform the content and design of corporate training/orientation programs to address gaps and promote good practice examples.22 They also can feed into whether the program is effective, whether additional resources are required, and whether the company is meeting its ultimate goals with the program.

Where deviation between benchmarks or predictions and actual outcomes occurs, corrective actions should be developed and implemented. Any necessary corrective and preventative actions flowing from the monitoring results should be identified and implemented, with systematic follow up to ensure their effectiveness. Such a monitoring program should be commensurate to the level of risk and impacts to monitor and measure effectiveness of the management program and compliance with applicable laws and regulations.

 

[4]    Auditing, Reviewing and Reporting

Auditing and reviewing, like monitoring, involve a “check” on the management system in place and is another element of due diligence that should be done and documented on a regular basis. There may be legal or regulatory requirements about when and how often such reviews occur. There may also be requirements around who should conduct the assessments. Regardless of whether there is a legal imperative, effective management of CSR will necessitate this step to take place regularly. This process should continue through the entire lifecycle of the business.23 This could include internal audits, self-assessments, external reviews, and continued conversations with stakeholders.24

In recent years, there has been movement toward a more integrative review process by which stakeholders are increasingly involved in monitoring and implementing corporate human rights policies and action plans. This collaborative approach has enabled stakeholders to have more input and for businesses to work with their business partners in a way that improves good relations and creates greater efficiency in CSR monitoring processes.25

The audit and review process should be consistent with the level of risk and impacts and identify and measure effectiveness of the management program and compliance with applicable law and regulations. The process should be conducted by competent professionals or other experts. The results of the process should be documented with periodic reports to senior management, providing them with the information needed to determine compliance with relevant host country legal requirements and the implementation of the ESMS or compliance program. There may also be a benefit or requirement to make such reports available more broadly through the organization, to workers, for example, or even externally to regulators or affected communities and stakeholders.

 

[a]    Hotlines, Investigations and Remediation

In any compliance program, it is important to implement a system for employees and third parties to report perceived violations and abuses. Although many companies identify multiple reporting channels for employees and third parties, some companies prefer anonymous and confidential whistleblower hotlines administered by an outside organization. Under some legal regimes, companies are required to have procedures that allow for the confidential, anonymous employee reporting related to audit or accounting matters. Other companies have mechanisms to allow reporting to audit committees or compliance officers.

From a human rights standpoint, Principle 29 of the UNGPs sets out a clear directive that companies, as part of their overall governance approach, should maintain a grievance mechanism where individuals and communities who may be adversely impacted by a company’s operations may lodge their concerns. As with internal reporting channels, there are numerous approaches companies can take to establish grievance mechanisms, including through collaboration with other companies and third parties, through industry groups, and otherwise. As the UNGPs make clear, when a grievance is lodged, it should be appropriately assessed, with appropriate remediation provided in relevant cases. Principle 31 of the UNGPs also sets out specific criteria to assist companies in designing, implementing, and assessing the effectiveness of operational level and other grievance mechanisms. The grievance mechanism creates a feedback loop for the organization and serves a monitoring function, revealing areas of concern or weakness in the system identified by stakeholders. These issues can then be the basis for remediation or mitigation by the organization, further strengthening the system itself.

Information about the complaint/grievance reporting mechanisms which a company adopts should be publicized and placed in areas likely to be seen by employees and third parties, such as on an intranet system, in break rooms, or restrooms, and in locations where community members will see it. It is also important for companies to adopt and publicize an approach to non-retaliation, providing confidence to individuals who wish to convey concerns.

When concerns are reported, it is critical that companies follow-up. That will include personnel who can answer questions about compliance issues in real time. In addition, where credible complaints are made or problems are identified, they should be investigated. While investigations generally do not need to “boil the ocean”, there is an expectation that inquiries will identify the cause of a problem, which in turn will drive remediation. Appropriate remediation—such as disciplinary measures, remediation plans, or informing relevant authorities—of course should be pursued as quickly as possible.

Anticipating the need for quick action, some companies have emergency or rapid response plans, with teams in place, consisting of personnel at the relevant location, informed public relations staff, and knowledgeable legal personnel. When certain predefined events occur, such as a bribery allegation or fatality, the plan triggers immediate notification requirements to that predefined group. The plan might also contemplate investigations, board reporting, and other criteria, and potential remediation options.

 

§25.04    SPECIAL CONSIDERATIONS IN DUE DILIGENCE

[A]    Anti-corruption

Within anti-corruption programs more specifically, there is an expectation by regulatory agencies that a certain level of due diligence will take place to identify risks and follow-up on identified red flags. One such area relates to a company’s employees, as companies place great trust in their employees to obey the law. There is an expectation that some level of due diligence of potential employees will be conducted, consistent with applicable laws (including data protection or privacy legislation), at least on a risk-tiered basis. Depending on the position, such due diligence could include internet searches, verifications of educational background and employment history, public record searches to identify civil matters and criminal records, and obtaining reports from referees. It could also include screening for parties whose assets have been restricted or who are politically exposed persons (PEPs). Obviously, the greater the risk the employee may pose as a result of their position, the greater the diligence expected.

Similarly, the vast majority of corruption investigations involve third parties, often acting as intermediaries with governments or government officials. Regulatory agencies expect that companies will have in place reasonable processes, on a risk-tiered basis, to conduct due diligence into the ownership, reputation and legal history of relevant third parties. For some companies, that may include procedures that encompass general vendor screening that applies to all third parties across its operations; other companies employ geographic or spend thresholds to limit entities that receive baseline due diligence. This baseline due diligence generally involves some form of questionnaire to the third party, along with a relevant search of public information, seeking information on potential fraud or corruption histories, connections to government personnel, the appearance on various export control restricted lists, and other areas. Where potential risks are identified, or where the third party has a government affiliation through their services or ownership, authorities expect that companies will conduct enhanced due diligence, taking a deeper dive into the third party’s history.

Another area where due diligence is paramount in the anti-corruption space is mergers and acquisitions as transactions can give rise to successor liability on the part of the buyer for any pre-closing violations by the acquired firm. Moreover, if such violations continue post-closing, the buyer can face direct liability. M&A due diligence should target to review those activities that can give rise to corruption risks, and post-closing integration plans should include compliance measures and any additional steps warranted to identify and manage such risks.

 

[B]    Contracting

CSR matters can and often should be addressed to the extent possible in contractual agreements with business partners or employees. This can allow businesses to actively prevent or mitigate CSR issues that might arise from those contractual relationships that otherwise would not be within the control of the business. This could include ensuring that all contracts made between the business and other parties contain provisions that explicitly outline the importance of conducting business in a manner consistent with CSR expectations.26 In dealing with human rights issues in the contractual context, business enterprises need to focus not only on provisions positively addressing the risk of negative impacts and how to avoid or mitigate them but also on other terms of the contract that could undermine human rights goals or create adverse human rights impacts.27

[C]    Stakeholder Engagement

Community and stakeholder engagement, disclosure and consultation are essential aspects of CSR due diligence. Stakeholder engagement not only allows the corporation to verify and further uncover risks but also to foster good relations with the local communities and acquire the social license to operate. Stakeholder engagement also enables the corporation to manage expectations of its ability to deliver on CSR commitments.

Engagement efforts may be oriented toward dialogue regarding the risks of a business or project and the needs and concerns of the local community. Alterantively, it may be focused on understanding how stakeholders view the material CSR issues affecting the company. The nature and level of engagement will vary with the nature, risks and impacts of the business.

In planning stakeholder engagement, the company should identify stakeholders, which includes persons, groups or communities external to the core operations of a company but that may be affected by it or have an interest in it. Engagement may also need to be done with indirectly affected stakeholders who may have the ability to influence or alter the relationship of the company with more direct stakeholders, or who are in a position to identify risks, impacts, and opportunities for the company’s consideration.

Consultation is a type of stakeholder engagement that provides an opportunity for the company to learn from and manage expectations of stakeholders. Consultation can be particularly important for new projects or activities where stakeholder buy-in is essential for achieving a “social license to operate”. This type of consultation should begin in the early stages of a project and be an ongoing process. The process should be tied to disclosure of relevant information and conducted in a manner that is accessible and understandable for stakeholders. Wherever stakeholders are subject to risks and adverse impacts from a project, the consultation will provide opportunities for them to express their views and to allow the company to provide a response.

In any stakeholder engagement process around CSR, special attention should be given to vulnerable stakeholder groups. These stakeholders may have low influence over the business’ activities, but may be subject to significant impacts. Where risks or impacts are high, methodologies for consultation may be followed to achieve standards such as “Informed Consultation and Participation” or even “Free Prior and Informed Consent” where indigenous peoples are affected.28 Such processes must be open and equal, free of intimidation, coercion or outside pressure or monetary inducements so as to incorporate affected communities’ views on potential impacts to them. Critics of the project must be allowed to openly express their views and not be coerced or intimidated into accepting the project. One goal of such processes is to allow companies to incorporate into their decision-making processes the views of affected stakeholders, such as proposed mitigation measures, the sharing of development benefits and implementation measures. In this respect, consultation is similar to monitoring and can play a similarly important role in environmental and social risk due diligence.

 

[D]    Climate Change

Changing weather patterns due to climate change presents a critical transnational CSR issue that gives rise to real business, financial and systemic risks. From the perspective of the business, financial, legal or reputational risks may arise from new or changing regulation relating to climate change, substitution risks relating to carbon intensive products or processes, physical risks affecting assets or liabilities or supply chain risks affecting corporate value chains. There are increasing expectations around corporate efforts to manage these risks and also to report to the market how such issues are being managed. As part of this, businesses are increasingly expected to undertake due diligence around climate change and to publicly report on the findings of such diligence, particularly where they are identified as financially material to the business.

One of the leading examples of this trend is the report of the Financial Stability Board’s Taskforce on Climate-Related Financial Disclosure (TCFD) which issued guidelines in 2017 on disclosure of material carbon risks issues in financial statements. The core elements of recommended climate-related financial disclosures under the TCFD include: (1) governance, which includes the organization’s governance around climate-related risks and opportunities; (2) strategy, which considers the actual and potential impacts of climate-related risks and opportunities on business strategy and financial planning; (3) risk management, which includes the processes used by the organization to identify, assess and manage climate-related risks; and (4) metrics and targets, used to assess and manage relevant climate-related risks and opportunities.29 As we have seen, these disclosures address elements of due diligence processes and management systems that should be part of CSR good practice. Where such systems are already in place, the disclosure sought by the TCFD will be facilitated.

One of the Taskforce’s key recommended disclosures focuses on the resilience of an organization’s strategy, taking into consideration different climate-related scenarios, including a 2°C or lower scenario. According to the TCFD, an organization’s disclosure of how its strategies might change to address potential climate-related risks and opportunities is a key step to better understand the potential implications of climate change on the organization. The TCFD took the position in their recommendations that such analysis is important for improving the disclosure of decision-useful, climate-related financial information. This is, in itself, an example of a new type of due diligence emerging specifically in relation to climate risk—a key element of CSR.

 

§25.05    CONCLUSION

Due diligence is increasingly not only expected but also mandated throughout the CSR space. It is a fundamental part of legislative and regulatory efforts around the world and has been adopted in major international instruments and guidance materials. It is referenced and considered as part of reducing legal and reputational exposure. And regardless of the motivation, it is an important step toward ensuring responsible business behavior, good practice, and improving sustainable performance.
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CHAPTER 26    The Role of International Arbitration in the New Lex Mercatoria for Business and Human Rights

Claes Cronstedt & Robert C. Thompson

This chapter explores an emerging “Business and Human Rights Compliance Program” that businesses can be expected to follow to reduce human rights risks that they and their partners face in supply chains, development projects and other operations. New public efforts to impose effective regulatory controls, such as legislation and treaties, will likely take years. In the meantime, businesses can do much on their own. The Compliance Program resembles the Lex Mercatoria system that arose during the late medieval period, when businesses established codes of conduct, norms through custom, and operated their own court systems.

What the authors call “the New Lex Mercatoria” implements the UN Guiding Principles on Business and Human Rights, which call for due diligence to identify risks and effective preventative and remedial measures. The chapter describes some effective measures, e.g., close communications with business partners and mutually acceptable contractual clauses, including compliance efforts, schedules, monitoring measures, dispute resolution procedures and so on. The chapter examines the potential use of international arbitration and the benefits that it offers to businesses as well as potential victims of abuse. The Compliance Program may in time become obligatory for businesses, owing to the exertion of leverage by their investors, insurers, stockholders, employees, customers and other stakeholders.

§26.01    INTRODUCTION

[T]here are few if any internationally recognized rights business cannot impact—or be perceived to impact—in some manner.1

 

In the latter part of the 20th century, globalization gathered momentum and increasingly nation states became unable to regulate the growing cross border trade, the flow of capital and investment and the accompanying behavior of multinational corporations and their supply chains. As late as the 1990s there was no widespread recognition that companies had human rights responsibilities. The skepticism about this subject was prevalent. The notion of “Corporate Social Responsibility” (CSR) was virtually unknown. Some saw it as a joke. Milton Friedman and his “Chicago Boys” were the apostles for successful business conduct. Everyone talked about shareholders’ value. In MBA courses CSR was ridiculed as the shortest course in the curriculum. People were taught that greed is good.

The following decades have witnessed great changes. The notion that “the business of business is business” is now defunct. Society has come to expect that companies should conduct their business so as to comply with ethical standards. Warren Buffett understood this early and instinctively. When he took over as an interim chairman of Salomon Brothers in 1991 after the Treasury auction scandal, he told the assembled personnel: “Lose money for the firm, I will be very understanding; lose a shred of reputation for the firm, I will be ruthless.”2

One head of a major corporation, Larry Fink, CEO of BlackRock, Inc., the largest money-management firm in the world, initiated what has become a tectonic shift in business philosophy when he stated in January 2018:

To prosper over time, every company must not only deliver financial performance, but also show how it makes a positive contribution to society … In order to make engagement with shareholders as productive as possible, companies must be able to describe their strategy for long-term growth.3

This approach has now become nearly universal. In August 2019, the influential Business Roundtable, an association of the chief executive officers (CEOs) of nearly 200 of America’s most prominent companies in a recently-released “Statement on the Purpose of a Corporation” signed by 186 of those CEOs, stated:

While each of our individual companies serves its own corporate purpose, we share a fundamental commitment to all of our stakeholders. We commit to:

 

        – Delivering value to our customers. We will further the tradition of American companies leading the way in meeting or exceeding customer expectations.

        – Investing in our employees. This starts with compensating them fairly and providing important benefits. It also includes supporting them through training and education that help develop new skills for a rapidly changing world. We foster diversity and inclusion, dignity and respect.

        – Dealing fairly and ethically with our suppliers. We are dedicated to serving as good partners to the other companies, large and small, that help us meet our missions.

        – Supporting the communities in which we work. We respect the people in our communities and protect the environment by embracing sustainable practices across our businesses.

        – Generating long-term value for shareholders, who provide the capital that allows companies to invest, grow and innovate. We are committed to transparency and effective engagement with shareholders.

Each of our stakeholders is essential. We commit to deliver value to all of them, for the future success of our companies, our communities and our country.4

Hence there should not, in theory, be any antagonism between shareholder value and stakeholder value and a good human rights program. A good bottom line is not as obviously paramount as it may have seemed a few years ago.

But the effort to reconcile actual business practice with these high aspirations has a long way to go. Business and human rights (BHR) abuse has become a highly visible problem. Among many other concerns, the use of trafficked persons—especially women and children—in exploitative sweatshops and plantations that supply clothing and food to multinational buyers is the subject of much visible public scrutiny. The use of excessive force to put down labor disputes is an oft-reported abuse. Unhealthy and unsafe working conditions is another. Displacing farmers from their land to develop commercial plantations or other projects is another. The list goes on and on.

Today the press and social media keep the public continually aware of adverse BHR impacts—fed in large measure by international human rights nongovernmental organizations (NGOs) whose “naming and shaming” tactics and access to publicity venues have become increasingly sophisticated. The UN Human Rights Council regularly publishes reports concerning BHR issues,5 and its annual Forum on Business and Human Rights has an increasingly large attendance.6 The Organisation for Economic Co-operation and Development (OECD) regularly tracks compliance with its Guidelines for Multinational Business Enterprises and operates the National Contact Points program for complaints of violations by companies under the jurisdiction of OECD members and other signatory states. The investment community is seeing a growing list of investors who take a company’s human rights record into account when making lending and stock purchase decisions. States are enacting new laws aimed at curbing business involvement in modern slavery. Governmental agencies are revising their procurement regulations to include human rights requirements. And, from time to time, state prosecutors file claims against individual businessmen.7

Indeed, much more has to be done. Partly in response to societal expectations, partly due to corporate uneasiness about potential legal issues, and also partly as an expression of the ethical and moral sense of business executives and boards of directors, we see a good deal of effort within the business community to deal with adverse BHR impacts. The earlier CSR-based beginnings of the corporate movement to abolish such impacts are now morphing into what may eventually form a widespread Business and Human Rights Compliance Program. This chapter will explore the elements of a potential model for what is hereinafter called a “BHR Compliance Program” and its implications on the future.

There is a historical analog to which we can turn when discussing what is occurring in the BHR field today. Let’s go back to the medieval city-states in Europe, where the merchants traded across numerous borders. As governments were unable to provide rules that the merchants needed to resolve disputes among themselves they organized into guilds, often with considerable power. Their trade practices developed out of the needs of the market and created norms through custom. These norms came to be called “Lex Mercatoria”, the “Law Merchant.” The merchants, through their guilds, established their own courts of arbitration and elected their own judges. Using common sense and high moral standards, developed out of the “usage of trade”, these arbitration tribunals swiftly settled disputes. A merchant who violated these norms or refused to obey an arbitral decision could find that other merchants would not do business with him. It was all about reputation.

Ultimately, beginning in the 19th century, as governments gradually became more able to provide needed protection and reliable court systems, the norms became embodied in national laws and thus Lex Mercatoria was no longer needed and it ultimately faded away. Today, in order to address the widespread governance gap that we have witnessed since globalization gained traction and created global markets, we see the emergence of a set of transnational norms and rules outside national laws, some public (at the international level), some strictly private. The BHR Compliance Program that we describe in this chapter may be seen as a “New Lex Mercatoria” for BHR matters.8 The ancient Lex Mercatoria was the merchants’ internal affair. The New Lex Mercatoria is wider—businesses today must have good relations with other stakeholders in society.

The New Lex Mercatoria is the birthplace of many soft laws that have been initiated in response to pressures within the corporate sector as well as from society at large. Many of these soft laws will eventually mature into hard laws. That is how the New Lex Mercatoria works.

Will we ever see a coherent body of national laws that make human rights abuse by business universally illegal and consistently enforced? Will public agencies ever have the resources and the will to hold businesses accountable? Will victims ever have durable rights to recover for their harms? This chapter discusses the current state of control over adverse BHR impacts and assesses trends in both the public and the private worlds. It concludes that one may answer these fundamental questions with a degree of optimism—provided that one is also prepared to be patient.

There is no room for complacency across a wide front of activities aimed at BHR reform. States must fully implement their duties under international covenants; court systems must undergo major changes; and access to justice for victims all have far to go. Additional international treaties must be explored.9 Nothing in this chapter should suggest otherwise.

It can be safely assumed that no multinational business wants to be the target of accusations—justified or not—that it is involved in human rights abuse. There are simply too many potential repercussions in terms of bad press, customer boycotts, shareholder initiatives, investor dissatisfaction, disqualification for government procurement and even legal liability. Apple reacted swiftly as soon as it came under intense scrutiny for its previously ineffectual BHR policies when the Foxconn scandals broke. And the recent Rana Plaza tragedy prompted hundreds of multinationals to contribute toward a building safety campaign in Bangladesh. An international media exposure campaign alone can have a sharp and expensive bite, not to mention other unwanted responses.

But achievement of a business environment that is free from adverse BHR impacts requires the combined efforts of government, business, the growing number of NGOs dedicated to human rights and other important stakeholders. It will also require the introduction of innovative mechanisms to discover, prevent, mitigate and remediate abuse. This chapter will deal with these subjects, and especially the promising role that international arbitration might play.

 

§26.02    THE IMPACT OF THE UNITED NATIONS GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS

The decision as to which way to proceed may have already been made for many companies—those that abide by the corporate responsibility to respect human rights, the second pillar of the United National Guiding Principles on Business and Human Rights (UNGPs).10 The UNGPs, which were unanimously endorsed by the UN Human Rights Council in 2011 and are now widely accepted and integrated into numerous “soft law” instruments, call upon companies to first, adopt high-level policies that require them to deal with adverse human rights impacts on their own operations and those of their business partners. The next step is to set up a due diligence program aimed at discovering where any actual or potential BHR problems exist in such a universe of business activities. Once the problems are uncovered, the company must deal effectively with its own BHR impacts on stakeholders and also use its “leverage” to convince its business partners to deal with their impacts.11 The company must consult with stakeholders12 and report the results of its efforts.13 Apart from whatever difficulties a company’s own BHR problems may present, one can only imagine the challenges a company faces when trying to cope with as many as hundreds or thousands of suppliers throughout the world.14 It could be like opening a host of Pandora’s boxes all at once.

The UNGPs acknowledge that a multinational company may be tempted simply to stop doing business with any supplier that presents a BHR problem, especially if an initial use of “leverage” is unsuccessful.15 Although termination might seem like the preferable choice—it severs the abuser from the multinational—it may also have significant downsides. The UNGPs themselves point out that terminating a supplier might have serious adverse impacts on the employees involved—who could be laid off due to lack of sales. The net human rights effect could be negative.16 In the case of child labor, for example, terminating a contract could involve the consequence that the supplier goes bankrupt and the children and the rest of the workforce lose their jobs. In some contexts, this could expose children to the risk of becoming victims of trafficking or other forms of even more serious exploitation. A different outcome might be possible using more enlightened approaches involving constructive engagement, which might save many suppliers from closing down, while exploring constructive responses to the child labor issues that return the children to education while mitigating the economic impacts on their families.

The UNGPs also recognize that some suppliers may have acquired considerable technical skills, have access to rare materials or have other unique qualifications that make it so “crucial” that a multinational may be justified in concluding that it should not part with it.17 In any case, rather than simply ceasing to do business with partners involved in adverse BHR impacts, a multinational business may be better served to engage with them in an effort to persuade them to change their behavior, thereby seeking to preserve the commercial relationship while addressing the adverse human rights impacts appropriately.

Engagement in CSR presents its own challenges, for example, where a multinational is confronted with so many BHR problems that it cannot deal with them all at the same time. In such a case, the UNGPs suggest that it adopts a prioritization approach and addresses those that would have the most “severe” impacts on rightsholders. In dealing with the more severe risks, a company will likely develop methods and approaches that will ultimately serve it well in dealing with remaining risks.

 

§26.03    COMPANIES’ EXPOSURE TO BHR RISKS IN THEIR SUPPLY CHAINS

Those who have been involved in BHR supply chain discussions over the past several years will be the first to admit the difficulty and complexity of the problems that multinational businesses face when dealing with their exposure to BHR impacts. Businesses such as automobile manufacturing, electronics, toys, garments, food supplies and many others have supply chains that span multiple international borders and involve countless suppliers, all linked in a complex web of relationships involving multiple tiers and diverse sources. Some are connected by supply contracts that contain numerous clauses pertaining to product quality, time of delivery, remedies, etc. Others are linked to the buyers only through succinct purchase orders. Others sell into the open market and may not even be identifiable.

The international human rights NGO community is becoming increasingly adept at making connections between observed abuse and ultimate buyers of the goods involved. Child labor on a chocolate or tea plantation, or fish purchases from slave ships may be linked to popular brands—with embarrassing and even financially distressing consequences.18 Entire websites are devoted to the disclosure of adverse BHR impacts.19 Business is becoming fully aware of the dangers of being exposed.

A multinational company may have various options as to how it might deal with potential adverse BHR impacts to which it is connected, ranging from simply ignoring the issue and hoping that it can be dealt with as a public relations matter to making an earnest effort to find out where any BHR risks may be present and seeking ways to deal with them responsibly.

The problem with any options other than dealing responsibly with BHR issues is that, in today’s environment, once an accusation goes viral, it may be very difficult for an accused company to contain the resulting reputational and other damage.

The better course of action is for a company to be proactive and to follow the UNGPs. Admittedly, once a company’s due diligence reveals that there is risk of adverse BHR impacts in its supply chain, it may face considerable difficulties over just how to deal with it. Once it has “guilty knowledge”, it cannot simply ignore a problem. Any resulting public naming and shaming are only made worse if it is claimed that the company knew about the situation and did nothing; or was ineffectual in what it did.20 There are also a growing number of reporting obligations being imposed on multinational companies by domestic legislation that targets specific adverse BHR impacts.21 It can readily be supposed that many “soft law” requirements pertaining to such impacts will, over time, become “hard law” in one form or another.22

If a company is reluctant to lose a valuable supplier that is known to cause or contribute to adverse BHR impacts, it must learn how to approach the subject constructively and solicit its willing cooperation. This should not be a top-down exercise. The company must be willing to acknowledge any responsibility of its own. For example, a clothing buyer that routinely plays suppliers off against each other to extract the last penny of cost might come to realize that its practice encourages suppliers to do the same to their employees—resulting in the use of modern slavery or other unsavoury labor practices.23 Or a buyer might deluge the supplier with rush orders before a holiday buying season—thus forcing the supplier to pile on excessive overtime and other oppressive working conditions. Both buyer and seller must be able to acknowledge the BHR problems as mutually concerning—it could affect the long-term profitability of each of them—and then work out mutually acceptable ways to deal with them. The ultimate goal—a supply chain that is free of adverse BHR impacts—may require some sensitive discussions. Cultural issues may stand in the way and local legal standards may need to be superseded. Ultimately, the parties should reach an understanding as to the final goals, the time frames needed to make incremental progress, monitoring, document retention, reporting, the handling of grievances by affected stakeholders, dispute resolution and so on. Finally, some prescription of the types of damages that a defaulting supplier might face would be desirable as a deterrent. Ideally, this engagement process should occur at the start of a new business relationship when a company has maximum leverage—it can always walk away from an unwilling prospective supplier.

For some suppliers, these agreements will be incorporated into written contracts. For other suppliers, the buyer might have no option but to rely on its written policies such as a company code of conduct that contains its “expectations”. This may have a much weaker effect, but it could be strengthened by training of suppliers’ staff, monitoring, and following-up on adverse reports.

A supply agreement could contain a “perpetual clause”,24 requiring that any first-tier suppliers must also have written contracts with their own principal sub-suppliers, and so on throughout the supply chain so as to cover those that are most likely to generate the risk of adverse BHR impacts.

If these discussions must occur through several tiers of suppliers and sub-suppliers, the challenges may be exponentially compounded. Simply identifying the participants in a multitier supply chain may require the services of expert outside consultants who can deal with geographic, cultural and language issues. All of this can be both expensive and time-consuming. One way to go about this is to enlist the active participation of the top tiers of a supply chain—after all, the problem is theirs as well—to carry part of the burden. A multitier task force could be formed consisting of representatives from the main players who would share knowledge and skills not only in reaching the necessary compliance agreements but also in monitoring and reporting.

It goes without saying that a supplier with many buyers might have to contend with multiple and perhaps even contradictory demands regarding its BHR Compliance Program. Multinationals should examine ways to work with others in their industry to try to align their contractual demands.

 

§26.04    ATTAINING A LEVEL PLAYING FIELD

Multinationals that set out to resolve their own BHR exposure will likely have an interest in ensuring that others—particularly competitors—also comply with their BHR responsibilities. They will seek to establish a “level playing field” for their industry sector. Establishing a level playing field under today’s laws presents significant problems.

One approach might be for a company to rely on governments at home and abroad to use their criminal law enforcement powers to bring competitors to account who have been involved in serious BHR violations. There are a variety of reasons why this approach is unlikely to succeed. For example, authorities in home states rarely exercise their jurisdiction over acts committed abroad—they may hardly have enough resources to prosecute crimes committed locally—moreover, bringing a criminal action for foreign conduct could become both a costly and risky venture for home state prosecutors.

One would like to think that host state prosecutors would take effective action against corporate involvement in human rights abuses that is criminal in nature. However, criminal laws, including BHR laws, in many countries do not cover corporations.25 An effort to plug these loopholes in domestic legal protection for at least some international norms is being made under the auspices of the UN Human Rights Council, through the process for the development of an international treaty.26 Additionally, even where a company’s conduct is unlawful, it may be that governments themselves may be participants in the adverse BHR impacts, whether through state-owned enterprises or otherwise, resulting in political reasons why enforcement actions are not taken.

Another approach might be to contribute to industry-wide efforts to curb adverse BHR impacts overseas. This could limit the ability of foreign suppliers to play customers off against each other, if all potential customers were to make identical demands. It also allows for sharing of due diligence efforts and costs among all participants. It could lead to the creation of permanent industry-wide surveillance and monitoring bodies, such as the Fair Labor Association established by the garment industry,27 the Kimberly Process Initiative (conflict diamonds),28 and the Extractive Industries Transparency Initiative (mining and minerals).29

A third approach, as more fully discussed below, would be for the compliant companies to support legislation, regulations, or other governmental activity that requires all multinationals in their home country to adopt and apply the BHR Compliance Program.

 

§26.05    ENFORCEMENT AND DISPUTE RESOLUTION

Inevitably contractual disputes will arise between multinational buyers and their suppliers—or between suppliers and sub-suppliers—that need to be resolved in some fashion. Typically, a contract will contain an “escalation clause” that provides for notice to be given, for a period of informal discussions to resolve the matter, and perhaps mediation and then, if all else fails, resort to a court or binding arbitration.

Arbitration may overcome one significant problem: enforcing a supply contract in a court in a country where a supplier does business (often referred to as a “host” state, as opposed to the country in which a multinational company is headquartered, often referred to as a “home” state). It is safe to say that courts in many host states may be either unavailable or, if available, are not desirable places to bring a BHR dispute. Governmental officials—through state-owned companies or otherwise—may be complicit in the abuse, or their friends or political allies may be implicated. Courts in host states are sometimes politically influenced. How can a company expect justice in such a situation? If there is political or military turbulence in progress, the courts can become totally paralyzed. Even in peacetime, there can be pervasive corruption, with justice going to the highest bidder.30 Then there are the crowded dockets that take years for courts to reach decisions. Finally, the courts could be viewed as being simply inexperienced with BHR issues or indifferent to human rights and thus, for reasons of competence or attitude cannot be relied upon for just decisions. Neither multinational nor national companies may deem it worthwhile even to attempt to rely on host state courts.

Arbitration can also be an attractive option in home states where courts are clearly capable of resolving BHR disputes. However, using national courts presents several problems. First of all, a dispute in a court between a supplier and a sub-supplier, both located outside of the jurisdiction, could be dismissed on the grounds of forum non conveniens or other jurisdictional theories. Second, the relative costs of litigating in a court that is thousands of miles away from the scene of the action could be prohibitive—considering the need to transport parties, witnesses and evidence and provide accommodations to all of the people, not to mention translation of documents, interpreters, etc. Judges, although competent and honest, may have difficulty in understanding and dealing with complex BHR issues. Additionally, whereas a dispute might call for expeditious resolution, home courts also face crowded dockets and long delays.

 

§26.06    HOW ARBITRATION CAN OVERCOME MANY OF THE DIFFICULTIES THAT COMPANIES MIGHT FACE

For several years the authors have been working with a small group of international lawyers and experts in human rights to assess whether arbitration might play a positive role in resolving BHR disputes.31 Our conclusion is that it has certain features that could well contribute to a more effective dispute resolution system and thus should be considered for inclusion in the BHR Compliance Program now being developed.

A large majority of disputes of any kind are resolved informally by mutually agreed-upon settlements and there is no reason to believe that BHR disputes would offer an exception. Thus, legal proceedings, whether through arbitration or court litigation, should never become the first step for dispute resolution. The mere existence of a binding arbitration clause in a supply contract should galvanize the parties to resolve their disputes quickly and informally. In addition, keeping control over the dispute rather than handing over control to a third party, arbitral tribunal or court, is also preferable in view of the corporate governance’s requirement of “being in control.” However, should informal methods prove unsuccessful in any given case, then international arbitration could be used to resolve the dispute in a flexible manner that cuts through some of the problems discussed earlier. It would eliminate the problem of missing or undesirable courts. The parties can avoid the “luck of the draw” as to who the decision-makers are, for the parties themselves may pick most of them.32 Arbitrators can be selected on the basis of their expertise and their reputations for high standards of conduct and even for their familiarity with BHR issues. Arbitration may take place anywhere in the world—the parties choose the site—or it could even take place online. No need to transport witnesses and evidence for thousands of miles.

Because corporations and other entities would consent to contract terms enforceable by binding arbitration, the issue of whether a state’s criminal laws apply to legal persons such as corporations would not pertain. Additionally, international arbitration rules seldom allow appeals and hence the proceedings may not be so prolonged. This is viewed by most participants as a major attraction. Further, the parties could agree to keep the proceedings confidential, a feature that would avoid some reputational damage.33

The parties to an arbitration agreement may specify that the arbitration will be administered by, and governed by the rules of an international arbitration institution, such as the Permanent Court of Arbitration,34 the International Chamber of Commerce, International Court of Arbitration,35 the London Court of International Arbitration,36 the Arbitration Institute of the Stockholm Chamber of Commerce37 or the Singapore International Arbitration Centre.38 Alternatively, the parties could ask one of these institutions to administer arbitration using rules that have been drafted by an international body, such as the United Nations Committee on International Trade Law (UNCITRAL)39 or some other acceptable rules. Companies would have a good deal of flexibility regarding procedural rules.40

BHR arbitration will focus on the legal issues that the parties specify in their arbitration or submission agreements. When dealing with a dispute arising out of a supply contract, the arbitral tribunal would be charged with determining whether the terms of the contract were breached. Thus, the more clarity and detail with which those terms are expressed, the better. References to vague notions of international humanitarian law would be out of place in such a setting. There is a good deal to be said for the creation of standard terms describing BHR norms in contractual terms. Perhaps bar associations or law schools could contribute to such standardization.41

Arbitrators may make awards that provide the same kinds of relief that courts may offer. This includes emergency orders, injunctions and money damages. In those rare cases when a losing party refuses to obey an award and thus makes enforcement necessary, international arbitration awards may be enforced in any of the more than 150 states that are parties to the 1958 New York Convention.42 A national court judgment, however, can with some exceptions, only be enforced in the state of that court.

Several commenters have argued that multinational companies are unlikely to consent to binding arbitration because they would not wish to expose themselves to greater liability than they face under existing circumstances. This raises the issue of whether a way can be found to expose a business partner or member of a supply chain to liability that does not escalate a multinational company’s own liability? Let us examine the case of a supply contract. The contract would bind the immediate supplier, or “first-tier” supplier and could also, using the perpetual clause discussed earlier, require the first-tier supplier to in turn bind its suppliers, and so on throughout the chain. It would require all suppliers to observe BHR provisions and would provide that a defaulting supplier/perpetrator could be brought to binding arbitration by a party in the chain that had dealt with goods that were tainted by abuse. Would this subject the multinational itself to any increased liability?

One would think that liability would rest entirely with the perpetrator/supplier that had breached a warranty. The multinational company/ultimate buyer would not have committed itself to any contractual liability for adverse BHR impacts for which a third party bears immediate responsibility. Thus, on its face, a supply contract would seem to provide that the liability of the originating multinational company would not be affected. On the contrary, the originating multinational could, by means of appropriate language in a perpetual clause, reserve the right to instigate arbitration or court litigation directly against the offending supplier.

One may easily view arbitration as a less adversarial and antagonistic dispute resolution model than court litigation—more conducive to a return to peaceful cooperation once the dispute has ended. Others might prefer arbitration because they want to get a dispute over and done with as quickly as possible. Overall, a company’s attitude may derive largely from the historical experiences that they may have had with arbitration and court litigation in other contexts. Some multinational companies may generally wish to take a hard line whenever a dispute of any kind arises and fight it out in court, even at high cost and prolonged proceedings.43 Thus, the question of whether a company elects arbitration or prefers to resort to the courts may ultimately be one of the corporate culture.

The costs of arbitration are paid by the parties, with the final allocation being made by the arbitral panel. As a general rule, as specified, for example, in the UNCITRAL rules, the losing party will be charged with the entire cost of the arbitration. The parties may agree in advance to share or shift the costs and fees in a different fashion.

The use of arbitration would never justify slackening up on any ongoing efforts to remedy the court deficiencies described earlier. Arbitration is by no means a panacea. However, it offers a time-tested mechanism for addressing BHR issues effectively.

As shown by the experience under the U.S. Alien Tort Statute,44 individuals who claim to be victims of adverse BHR impacts (“Individual Claimants”) have shown great eagerness to seek justice.45 Under current conditions, Individual Claimants have little voice and virtually no access to justice. They may, in theory, have legal rights, but they are usually poor and powerless. They justifiably fear retribution if they even complain about the abuse. The comparatively few court cases that have emerged over the past few decades have mainly relied upon foreign NGOs for help in finding lawyers and paying expenses. These have not made much of a dent in the overall BHR problem.

As a general matter, it would seem that persons who have suffered adverse BHR impacts should be allowed to play a significant role in any BHR arbitration, whether as witnesses, amici curiae, or parties. Any party to the arbitration may call them as witnesses. The arbitral panel, in consultation with the parties, may allow them to file amicus briefs. Individual Claimants may also become parties to an arbitration proceeding if all other parties consent.

Such consent may be granted before or after an adverse event occurs. Before such an event happens, a multinational company could see to it that potential Individual Claimants are made third-party beneficiaries to its supply contracts. This would have a substantial deterrent effect because it would expose the suppliers to a potential enforcement action from Individual Claimants as well as from other companies that are parties to the contract. State statutes that allow for third-party beneficiary clauses generally require that the parties describe in detail who the prospective Individual Claimants might be—employees, for example, would presumably be a sufficiently defined group—and what it is they have to do to assert their rights. The Individual Claimants could either be allowed to join in an arbitration instigated by one of the principal parties or they could be allowed to instigate the arbitration in the first instance, as plaintiffs.

If there is no arbitration agreement with a third-party beneficiary clause and an adverse event occurs, the company that is accused of causing or contributing to the adverse impacts could enter into a submission agreement with the Individual Claimant(s) in order to arbitrate rather than litigate in a court. Even if there is no court available, the company may simply wish to resolve the matter expeditiously through arbitration rather than face a protracted social media campaign launched by NGOs. Additionally, should two companies be engaged in BHR arbitration, they could agree to allow Individual Claimants to join their proceeding as parties. This might require special permission from the arbitral tribunal. It might also require the companies to amend their original arbitration agreement so as to grant third-party rights to the Individual Claimants(s).

Individual Claimants will generally require some form of outside assistance in order to meet the expenses of arbitration. This can come from a variety of sources; labor unions, churches, human rights NGOs, pro bono attorneys, legal aid societies, and so on. Even with this outside help, the Individual Claimants’ side may be vastly over-matched by companies that can be expected to have the resources to defend themselves vigorously. This issue is often referred to as “inequality of arms”.

What are the prospects that Individual Claimants and their representatives would actually consent to arbitration? There is very little history to draw upon in answering this question. But let us assume that there is either a third-party beneficiary clause in an arbitration agreement or else a company with which they have a BHR dispute is willing to arbitrate. Let us further assume that the victims are able to obtain the means to pursue the matter. If there is an acceptable court available, the victims and their counsel would likely weigh the pros and cons of each option and decide to pursue the option that they feel will produce a better result. If arbitration appears to be the better route or if there is no acceptable court available, the Individual Claimants would presumably consent to arbitration.46

 

§26.07    THE ISSUE OF TRANSPARENCY IN ARBITRATION

NGOs have indicated to us that one of the cons of arbitration is its usual confidential nature. In the case of an arbitration involving only two companies but no Individual Claimants, company may wish to open the proceedings neither to the press nor to any other outsiders.

It has been asserted that arbitration involving BHR issues is so imbued with public policy issues that it should always be transparent. NGOs have added that this is especially important whenever Individual Claimants are involved as parties. This chapter will not address the larger issue, which deserves an analysis of its own. However, in order to make arbitration more attractive to Individual Claimants and the NGOs and others that represent them, the multinational company that originates the string of supply contracts may wish to consider the inclusion of some transparency features in an arbitration clause that allows Individual Claimants to participate. A shift from total confidentiality to some form of transparency may make the NGOs more willing to pursue the arbitration route. One way to do this would be to include a clause in the arbitration agreement that would make the arbitration proceedings, evidence, awards, etc. open to the public. Such total transparency may not suit either side. The Individual Claimants’ side might wish to avoid some transparency if they feel it necessary to protect the identity of Individual Claimants or other information. The company side may wish to limit transparency to avoid reputational harm and disclosure of corporate trade secrets. There may have to be a compromise.

One potential compromise would be to keep the proceedings closed but allow the final award itself to be made public, with the names of parties, witnesses and other identifying information redacted.47 Publication of awards would allow for a form of public accountability. It would also permit the award to contribute to a growing body of decisions that would inform the BHR Compliance Program. Perhaps an online repository of BHR arbitration awards could be established.

Would or should a third-party beneficiary clause require Individual Claimants to waive the right to pursue their legal claims in a court? A major criticism of some forms of arbitration, especially of consumer arbitration, is that the consumer is required by the terms of warranty documentation and other purchase documents, to agree that arbitration is the sole remedy, thereby waiving any civil court claims (including any form of class action) against the seller of a defective product.48 It is questionable whether a third-party beneficiary clause in a supply agreement should require Individual Claimants to waive their legal rights at any point before they elect to pursue arbitration. At that point, they would be treated like any other party to arbitration, i.e., it is a basic requirement that parties to arbitration must agree to forego civil litigation on the same subject matter as that of the agreed-upon arbitration. It is quite possible that some Individual Claimants might pursue their claims in arbitration while others reserve their rights to pursue in-court litigation.

Later in this chapter, we discuss the role that external forces such as lenders and government agencies might play in shaping the contents of supply chain and other agreements. These external sources might have views on what rights to grant Individual Claimants and the leverage to persuade contracting parties to accommodate them.

 

§26.08    THE EMERGENCE OF A COHERENT INTERNATIONAL STANDARD FOR BHR COMPLIANCE

Once a BHR Compliance Program has been articulated in practice, it will likely take on a life of its own. There would likely be a lively exchange of participants’ legal and practical experiences through conferences, incidental exchanges, the press, and otherwise, so that good ideas would circulate widely. Industry associations would play a critical role in fostering this development.

On the legal side, it could become a standard for whether a company has been negligent in its duty of care—thereby establishing liability to injured stakeholders under tort/delict law.49 Or, in a direct or derivative action against directors of corporations who are being sued by shareholders for harm brought about by some BHR issue, it could become one of the tests used to determine whether the directors have performed their fiduciary duty to prevent harm to the company.50

We can only expect that some farsighted companies, whatever their motivation, would deem the elimination of adverse BHR impacts a vital element of their corporate purposes and implement a BHR Compliance Program. However, these are likely to be relatively few in number, at least for an initial period. They may face some competitive disadvantages for taking actions that lead to higher costs, i.e., paying living wages. But if they persevere, they will establish a pattern. They will provide not only models that others could follow but also peer pressure. They are also likely to become an interest group that will press for action within industry associations and regulatory agencies, if only to level the playing field. Their own experience will help to make the case for how a BHR Compliance Program can work effectively.

There are also a number of external forces at work, both public and private, that could be expected to support the development and implementation of the BHR Compliance Program. In addition to the sources of pressure on companies mentioned earlier, there is an increasingly important work of the OECD, especially its National Contact Points system—where complaints of adverse BHR impacts under the OECD Guidelines for Multinational Enterprises are brought against companies under the jurisdiction of OECD members and other adhering states.51

The European Union has issued a directive requiring that large companies incorporate human rights disclosures into their reporting requirements.52 One could also envision the possibility that bilateral investment treaties (BITs)—treaties between home and host states that specify conditions under which investments by home state companies are made in host states—might incorporate provisions that encourage the use of a BHR Compliance Program.

States generally may follow the U.S. lead and impose BHR requirements for participation in procurement programs so that companies that wish to provide goods or services to government agencies would be selected based in part on their adherence to good BHR practices. The same could be said of government loan and loan guarantee programs, particularly loans made for overseas activities. Companies that seek to participate in development projects funded by foreign-aid programs could be required to have appropriate BHR programs. States could impose BHR requirements as a condition for doing business in their territories.

On the private side, we foresee significant involvement by stakeholders that can be expected to exert leverage on companies, such as institutional lenders and investors, the banking community, labor unions, universities and a host of human rights NGOs. There are also developments in tort/delict law that could significantly increase the likelihood of liability.

One great source of leverage is the investment community.53 It has both a reputational and a financial interest in preventing adverse BHR impacts among its investments. There are already a significant number of major institutional investors that take a company’s human rights policies and record into account. For example, the Norges Bank Government Pension Fund, also known as the “Oil Fund”, expects companies “to respect human rights and address human rights issues in their business practices.”54 The California Public Employees’ Retirement System has adopted policies that its investment managers must take into account, including that: “Corporations should adopt maximum progressive practices toward the elimination of human rights violations in all countries or environments in which the company operates.”55 These two major “socially responsible investors” are by no means alone.56

The banking industry is at the forefront of those urging or requiring human rights compliance. The International Finance Corporation’s (IFC’s) Performance Standard No. 1 requires its borrowers to engage in searching human rights due diligence program that the IFC oversees and to comply with all international human rights norms.57 The IFC and other major international financial institutions are engaging in efforts to flesh out the meaning of the norms to which they subscribe.58 The members of the Equator Principles have adopted an equally rigorous policy and program.59 The Thun Group of Banks has adopted its own set of high expectations that its members have pledged to follow.60 Peru and other states have adopted regulations or guidance that require banks to ensure that their borrowers comply with human rights standards.61 It would come as no surprise were banks and lenders in general to begin insisting that their borrowers have systems in place based on the model we have been discussing. A commitment to adhere to a BHR Compliance Program could become a standard term in loan agreements.

Labor unions in both home and host countries can be expected to continue to exert pressures at all levels to improve working conditions in host countries.62 The American union AFL—CIO has an active international human rights program that it describes as follows:

We cultivate strong partnerships with unions and labor rights movements in other countries and develop joint strategies to improve protections for all working people, including multinational organizing campaigns and an economic agenda on trade, tax and development that puts human rights before private profit.63

Universities have formed the Worker Rights Consortium64 whose goal is to ensure that the universities’ significant purchases abroad—which could include sweatshirts, caps and other logo-bearing items for sale online or in school stores—are not made under abusive conditions.

A prominent feature of the BHR Compliance Program concept is that it is likely to contain both a procedural element and a practical element. Thus, at its core, the new Program would consist of those two interlinked elements. Anyone examining a company’s BHR record would look first at its written policies and guidelines. Next, one would examine the company’s record in implementing the programs outlined in such documents. Strategies and programs will vary widely from company to company, as situations will vary widely.

Nonetheless, a person judging whether a company had fulfilled its obligations might ask a series of questions in an effort to determine whether the company has made a bona fide effort to deal with adverse BHR impacts. Did it provide proper direction to its personnel by delegating authority and resources appropriately? Did it conduct due diligence throughout its operations and those of its suppliers and other business partners? Did it engage its business partners in an effective way? What steps has it taken to deal with reported abuse? Did it incorporate appropriate BHR provisions in its supply contracts? Did it require document retention and reporting? Did it conduct field inspections on a regular basis? Did it follow up on complaints? Was all of this effective in reducing or eliminating BHR risks?65 Over time, investors and others would likely develop skilled staffs who become increasingly adept at assessing companies’ BHR policies and programs. For the companies, having a reliable system in place that deals effectively with adverse BHR impacts would become de rigueur.66

 

§26.09    CONCLUSION

The elimination of adverse BHR impacts has become a highly visible social priority that is imposing high expectations on the business community, particularly multinational companies with BHR risks in their supply chains and development projects. Some companies may feel that the risk of being exposed as linked to such impacts is a public relations risk only and they may prefer to take no advance steps to deal with such impacts either of their own creation or for which their business partners are responsible, or they may pay only lip service by the adoption of some vaguely worded code of conduct provisions and little more.

Other companies will, for whatever reason, decide to deal proactively with BHR impacts with which they may be connected, and it is those companies that can be expected to contribute to a developing BHR Compliance Program that is emerging out of a wide variety of sources involved in the BHR world. The components of the new program are the policies and programs that companies are increasingly adopting—partly at the behest of the UNGPs and other international sources and also because of concerns, economic, moral and otherwise, of their own.67 The use of supply and other contracts that contain BHR commitments and goals, including commitments and goals to be passed through one’s supply chain, special provisions regarding steps toward the ultimately achievement of those goals, timeframes, dispute resolution provisions, representations and warranties, damages and penalties and other contractual requirements—all contribute toward the development of the program.

The enforcement of those contracts may require the fashioning of approaches that take into account the current weaknesses of judicial systems. Hence, private enforcement, using the tools of mediation and arbitration, should be considered when devising the original contracts. Mediation is so well established in the business world that its use in the BHR setting is highly likely. Arbitration is also commonplace in the business world and its use in a BHR dispute makes a good deal of sense. A few adjustments to the international arbitration rules might be in order to accommodate the peculiarities of BHR disputes. Taken altogether, company policies, private contracts and the use of mediation and arbitration (or designated courts) would seem to constitute an appropriately enforceable BHR regime.

There is a significant role to be played by institutional investors, insurance companies, banks, procurement agencies, permitting agencies, securities exchanges and regulators, and others with leverage over companies in encouraging and requiring companies to adhere to proper BHR policies and practices.

Referring back to the Lex Mercatoria analogy, we would expect to see a continuing effort on the part of national governments and international bodies to turn “soft” law into “hard” law.68 We would expect that this new “hard” law would continue to embody procedural and substantive requirements and an expectation that companies would implement them effectually. The procedural and substantive aspects of the BHR Compliance Program would include the adoption of appropriate policies—BHR norms, due diligence instructions, guidance and training of staff, etc., and the use of written contracts to embody a company’s requirements into its commercial arrangements. These contracts should push a company’s BHR Compliance Program out into its business partners as far as practicability allows—hopefully to the very last entities in the supply chain—the producers of raw materials and semifinished and finished goods—so as to encompass the actors that are most likely to raise BHR concerns. These contracts could also go so far as to grant enforcement rights to Individual Claimants.

There is no question that the world is undergoing a massive resetting of priorities. The global development has never been so confused. We are in a sea change. In the short term we have to deal with geopolitical challenges such as turbulence in the Middle East, the leadership in China and populism in Europe, with the brazen leadership in the U.S. and the unpredictable artificial intelligence that could change the shape of human development. This is just a starter. In the long term we have rising populations, the rapid depletion of natural resources, endemic corruption and disruptions from possible climate change. Neither politicians nor international organizations will solve the crucial questions of our planet. It is the corporations that can be the driving force for change. To fix the future, corporate governance must be joined with the efforts of society to build trust, leadership and democratic institutions. Finally, and perhaps most important, there needs to be a strong and uncompromising rule of law.

CSR gives us a direction in which we can learn to navigate toward a safer world. The New Lex Mercatoria, with its close adherence to the UNGPs, could serve as our lodestar.
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CHAPTER 27    Ethical Considerations: Corporate Social Responsibility and the 21st Century Lawyer

Irma S. Russell & Joan MacLeod Heminway

This chapter provides perspectives on the balance of professional and personal ethical considerations that lawyers must achieve to deal effectively and ethically with the conundrums they face in their representation of business clients. This task requires consideration of both issues that some might regard as isolated (or at least mundane and local) and, at the same time, issues that are global and existential—critical to the survival of our species. Although the focus is on the role of lawyers, the challenges confronted by lawyers and the rules governing their conduct also inform the ethical responsibilities and role of nonlawyers.

The chapter is designed to illuminate both the opportunities and challenges for lawyers practicing in this complex space. For clients committed to CSR, a lawyer’s skill and experience in examining the structure, governance, operations, and other activities of business firms and identifying influences on a business firm’s legal compliance and risk management can have a profoundly beneficial effect in meeting the goals of CSR. Lawyers are a formidable force, and a potential guiding light, in navigating the legal and ethical constructs that tie businesses, through CSR, to meaningful social and environmental change at a critical juncture in world history.

§27.01    INTRODUCTION

This chapter on the lawyer’s ethical and general professional responsibility considerations relating to corporate social responsibility—CSR1—is a culminating, integrative chapter of this book, “Corporate Social Responsibility—The Corporate Governance of the 21st Century.” The topic is, however, more than a mere capstone of the book’s subject. Ethical concerns and considerations relating to corporate decisions and actions have always been part of executive decision-making and corporate governance. In a very real sense, the topic of social responsibility is—at its core—a conversation about ethics. Ethical considerations are the foundation and touchstone for law practice and the important place of social responsibility in the corporate context.

In this chapter, we provide our perspectives on the balance of professional and personal ethical considerations business lawyers must achieve to deal effectively and ethically with the conundrums they face in their representation of business clients. This task requires consideration of both issues that some might regard as isolated (or at least mundane and local) and, at the same time, issues that are global and existential—critical to the survival of our species. To accomplish the goals of serving the public interest in the complex space comprising representation of corporate and other business entities, lawyers must develop and clarify their knowledge of professional duties as well as the law itself, corporate structure, and corporate values and culture. A study of the law governing lawyers allows a systematic process for discovering and understanding both the law in its applied context and the rules of professional responsibility that guide and regulate the conduct of lawyers, including interactions with clients, non-clients, and representatives of the justice system.

Our focus on the law governing lawyers in this chapter is not intended to suggest that the ethics or legal issues related to CSR apply to lawyers only or that the rules of professional responsibility governing the conduct of lawyers are the exclusive ethical touchstone for lawyers and others in business or the world of corporate enterprise. The rules of professional conduct do not apply specifically to nonlawyers. Nevertheless, many of the points and principles discussed here will help nonlawyers in framing and understanding issues that arise in CSR. The organization and specificity of ethics rules for lawyers could be seen as implying that nonlawyers may have fewer or less rigorous duties to the corporation. A review of statutory duties such as environmental disclosure laws suggests the dangers of regarding nonlawyers as free from legal or ethical mandates. Likewise, this cautionary note applies to common-law doctrines, such as fraud, concealment, and the duty to warn of unreasonable risks.

The rules of professional conduct, while not directly applicable to nonlawyer corporate officers, have a great deal to say to corporate officers and employees who are not lawyers. The ethical underpinnings and requirements applicable to lawyers in the corporate setting provide an essential tool for testing decision-making in that setting. Many responsible officers and employees of corporations are not lawyers. This chapter speaks to them as well as to lawyers. The application of ethics principles is crucial to the work of both lawyers and nonlawyers who advise or make decisions for corporate entities.

Ramon Mullerat, the editor of the first two editions of this book, studied the relationship of CSR and legal ethics,2 emphasizing the voluntary nature of CSR.3 The role of ethics in CSR is central to Mullerat’s work. In his introduction to the second edition of this book, Mullerat stated that “legal rules can never wholly replace ethical principles.”4 Acknowledging the role of lawyers in writing the chapters of the edition, the editor affirmed the usefulness of the book for nonlawyers who work for corporate entities. Mullerat noted that “all the contributors [to the book] have a direct and indirect relationship with the operation of public or private entities.”5 He noted that most of the authors were lawyers, but he assured the readers, nevertheless, that this fact “does not mean that the book’s contents will not be interesting and helpful for businessmen, politicians, journalists and many others interested in business law and ethics. On the contrary, the book contains meaningful and inspiring insights for all those who are preoccupied with the role and duties of business in the modern world.”6 Consistent with Mullerat’s reflections, this chapter is designed to provide those insights in the CSR context from the lawyer’s perspective.

CSR is an important and much talked-about concept today. In 0.46 of a second, a Google search for the term “corporate social responsibility” delivered “about 322,000,000” results. In the first scholarly article listed in the search results, Archie B. Carroll of the University of Georgia explains that, while the concept “is largely a product of the 20th century,” it has a long and varied history, and “evidences of the business community’s concern for society” can be traced back “for centuries.”7 CSR is in a general sense a motivating philosophy of corporate citizenship and includes the imperative to fulfill the moral obligation to “do the right thing” while achieving business goals, including the goal of maximizing shareholder profit. The rise of CSR may be, in some measure, a response to the dominance of neoclassical law and economics in theoretical conceptions of the corporation that have found their way into aspects of corporate law. Countering a profits-only philosophy, CSR focuses attention on an array of values such as environmental sustainability, transparency, philanthropy, and employer/employee relations. The existential threat of climate disruption is undoubtedly a significant motivating factor in the movement toward voluntary corporate affirmance of sustainable business practices today.

Business lawyers, like all lawyers, must hold in tension the duties of vigorously representing the client while acting for the public good within the bounds of the law. In exploring the lawyer’s responsibility to advise the business client on the law and the client’s responsibilities under the law (as related to CSR), this chapter presents the need for proactive and forward-looking legal advice regarding the client’s long-term best interests in light of changing legal landscapes and social expectations. The goal of integrating study and considerations of legal representation in this chapter requires consideration of social responsibility from multiple angles and levels.

The core duties a lawyer owes a client are ancient and inhere in the relationship with each client. Lawyers owe the same duty to a client regardless of whether that client is an organization or a human. The lawyer’s duties spring from the relationship of agency; the loyalty of the agent to the best interest of the principal—the core fiduciary duty conceptualized under modern interpretations of agency law8—is the touchstone for the lawyer’s role and for ethics rules. Loyalty is so closely associated with the fiduciary role of an agent that each concept is sometimes referred to as the wellspring for the other, particularly in the corporate setting.9 The specific duties the lawyer owes the client include confidentiality, communications, conflict-free representation, and competence. All are captured in the general hallmark of acting to further the best interest of the client and fulfilling the obligation of the lawyer-as-fiduciary to further the legitimate interests of the client-as-principal. The Preamble of the American Bar Association’s Model Rules of Professional Conduct explains this general duty as “zealously to protect and pursue a client’s legitimate interests, within the bounds of the law.” The Preamble’s explanation includes two qualifiers related to the client’s interests to make clear that the lawyer’s actions must protect and be in pursuit of “legitimate interests” and also be “within the bounds of the law.” Although this explanation of the Preamble takes pains to spell out the duty by articulating qualifiers, arguably the qualifications are unnecessary. If illegitimate interests or actions outside the bounds of the law were included as part of the lawyer’s duty of loyalty, the net effect would be that the lawyer’s clients, including business firms, would be above the law as far as the lawyer is concerned. A system founded on that premise would emasculate the power of law, undermining its force and rendering many statutory mandates, including criminal statutes, symbolic. The lawyer’s specific duties are well known and not particularly complicated in and of themselves. Application of these principles—like application of the law to real cases—may be complicated, however. Whether particular conduct is legal or illegal may turn on the framing of the issue, legal rule applied, and questions of fact that may require difficult determinations about knowledge and intent.

As this chapter later explains in greater detail, the corporation raises unique challenges in effectuating CSR. Like the Model Rules, the Principles of Corporate Governance of the American Law Institute expressly recognize the boundaries of propriety set by law, even if express provisions of state corporate statutory law are more limited than one might expect. The Principles include a statement that the corporation “[i]s obliged, to the same extent as a natural person, to act within the boundaries set by law”10 in the conduct of its business. Although corporate statutes, including the General Corporation Law of the State of Delaware, are silent with regard to this specific obligation stated in the Principles, corporate law statutes generally permit the organization of corporations only for lawful purposes.11 The relative silence of the Delaware statutory corporate law concerning the principle of compliance with law does not, of course, mean that the law does not apply to corporations. It is clear, after all, that corporations that violate the law can be held to account for illegal conduct. Because corporations act through their agents (officers, employees, and others), the corporation needs guidance and action from its human decision-makers to achieve legal compliance and avoid the sanctions that result from violations of the law.

Likewise, the Principles of Corporate Governance indicate that corporate entities “[m]ay take into account ethical considerations that are reasonably regarded as appropriate to the responsible conduct of business.”12 Finally, the Principles clearly state that a corporate entity “[m]ay devote a reasonable amount of resources to public welfare, humanitarian, educational, and philanthropic purposes.”13 This statement from the Principles on public welfare leaves open the question of what level of resources may be unreasonable for the corporate entity. Nevertheless, the statement and its capaciousness accomplish the goal of allowing corporate entities to allocate some resources to public purposes, thus seemingly rejecting a flat rule of wealth maximization as a sword. Even those who espouse allegiance to a shareholder wealth maximization norm typically recognize the ability of the board to make decisions that do not maximize shareholder wealth in the short or intermediate term.

[T]he corporate law requires directors, as a matter of their duty of loyalty, to pursue a good faith strategy to maximize profits for the stockholders. The directors, of course, retain substantial discretion, outside the context of a change of control, to decide how best to achieve that goal and the appropriate time frame for delivering those returns.14

It is important to recognize that corporate boards of directors are complex decision-making bodies that cannot ignore—as a matter of law or prudence—the financial sustainability of the firm. Yet corporations can and do look beyond mere firm profit and shareholder wealth maximization in making individual decisions. The modern development of CSR seeks to recalibrate the duties and values of corporate entities, explicitly embracing values beyond financial gain.

Compliance with the law is the foundational norm of the legal system. It applies to actors, whether they are organizations or individuals. Thus, from a normative perspective, the law has real force in society and the marketplace at large. This reality has added logical power for business entities with perpetual lives (e.g., under operative default rules, corporations, limited liability companies, and partnerships), given their potential and expected continued existence beyond the terms of life of their individual human owners and managers. Developing and implementing a profitable business strategy is futile without compliance with the law because the long-term health and productivity of a business entity depend on continued existence of the entity under the law. To the extent that decision-makers use the complexity of the corporate structure to obfuscate violations of the law, they put the corporate entity at risk.

This chapter examines the greater complexity of choices and communication when the lawyer’s client is a business entity rather than a human individual. One reason for the heightened complexity of issues in the business context is that, rather than dealing directly with an individual who articulates his own interests, the business lawyer communicates with the client through human intermediaries (sometimes numerous human intermediaries), each of whom has potentially diverse and differing views on the legal duties of the corporation and the best interest of the firm. As an advisor to the entity, the lawyer explains the power, meaning, and implications of the law to the human constituents of the business firm who (alone or as part of a group) make decisions for the organization. As agents to organizational entities (including corporations), business lawyers bear a responsibility to their organizational clients and fulfill the role of helping human decision-makers understand and act in ways that further legitimate interests of the firm.

Turning to another layer of analysis, the lawyer must also include consideration of individual, personal duties and values to protect the long-term best interest of clients and society. A lawyer advising in this context must confront questions about the extent to which law and legal training fully—or even adequately—answer client questions and requests. In each case, the multilevel and scalable nature of the analysis requires thoughtful consideration of legal issues grounded in the interests and expectations of the client, society, and (in certain contexts) our justice system.

In a very meaningful sense, ethics is the foundation of all law. Law is the expression of the public interest in areas of life and business. Law creates or recognizes responsibility as an inherent attribute of relationships and privileges. Indeed, the public good is the touchstone of the common law and legislation alike. The Latin saying “salus populi suprema lex esto” (“Let the good (or safety) of the people be the supreme (or highest) law”) indicates the importance of common-sense protections undergirding our legal system. In other words, society (the collective) is justified in imposing a law on individuals only when the interest of the collective is of sufficient significance that overruling the unfettered choice of the individual is justified. When the results and effects of conduct are strong enough, laws and regulations seek to incentivize actions in ways that maximize the good of society or at least to minimize the social and economic harms occasioned by the conduct. In this way, the law expresses the ethics and needs of the community.

CSR flows from the inherent nature of a business entity—the responsibility arising under the law by virtue of the interests and expectations of the individuals affected by the actions of business entities. The direct relationship of ethics to law is therefore apparent in the law governing business associations. The fictional entity of a corporation exists because government and the law have recognized that the existence of a corporation serves the public good. Historically and typically, this public good is found in the shared benefit of a robust economy and laws that protect public health and safety.

Today, the ethical ramifications of business decision-making and activity seem more pronounced and impactful than ever. Together with government and social institutions, business provides structures and outputs that govern our everyday lives. In this way, businesses are a critical component in the determination of our future—the future of our world. Indeed, as briefly noted above, circumstances today present the existential crisis of global climate disruption, a tragedy that can be avoided only with concerted and organized efforts to address the issue by both government and business acting collaboratively and cooperatively. The lawyer’s knowledge of CSR and professional responsibility is important—indeed essential—to these efforts.

 

§27.02    THE SUSTAINABILITY IMPERATIVE AND SUSTAINABLE DEVELOPMENT

CSR incorporates notions of sustainability and sustainable development. To understand CSR is to understand these two related values. Each value impacts and is impacted by the business structure and decision-making of a firm. As a result, business lawyers must understand sustainability and sustainable development in order to do their work in a professionally responsible manner. The fact that modern corporations have perpetual existence produces a level of accountability for future consequences of their actions more tailored to the goals of sustainability than the single generation approach of earlier times.

The concept of sustainability is simple. It seeks the protection of future peoples as well as the current generation. Discussion of the goal of sustainable development often appears in conjunction with statements relating to the overall concept of sustainability. Sustainable business objectives often incorporate strategies for food security, energy security, and economic security. Sustainability includes much more, of course. It focuses on species and ecosystems protection, energy conservation and efficiency, industrial development strategies limiting resource depletion, and management of the resources of the Earth. Climate change and other threats posed in today’s world have heightened the difficulties and risks relating to sustainability. At the same time, recognition by government and private firms of the need for sustainability and the commitment to seeking sustainable options has never been higher.

The idea of sustainability—securing the blessings of democracy, as well as social and economic resources, to posterity— is not new. It is part of the goal stated in the United States (U.S.) Constitution. The Preamble to the Constitution states that the U.S. was formed to, among other objectives, “secure the blessings of liberty to ourselves and our posterity.”15 While the close focus of concern to the drafters of the Constitution was protection against political tyranny, political freedoms mean little if the health and safety of the populace are undermined. Likewise, the international community of nations has studied and endorsed the concept. In 1987 the United Nations Brundtland Report, entitled “Our Common Future,” defined “sustainability” as “meeting the needs of the present without compromising the ability of future generations to meet their own needs.”16 Essentially, the sustainability principle expands the idea of the Golden Rule17 to include future generations within its ambit. It articulates the goal of securing the right to pursue a full life in a livable environment for both current and future generations. The same concept of protection of both future and current generations is found in the Public Trust Principle, which protects the public’s right to the inheritance of natural resources. This principle identifies the government’s duty to manage the public trust properties for the people of the country.18

As an aside, it seems relevant to note that terms have a range of meanings, often conveying softened or inexact meanings as the terms enter the common vernacular of business, public relations, or the media. In the case of the term “sustainability,” some usages dilute or discard the primary, original meaning: protection of the environment or the planet for future generations. The term now frequently appears in business writing or the popular media with a meaning of “successful” or even “profitable.”19 These uses of the term are accurate but narrower in scope than the meaning we intend to convey here.

The need for broad sustainability—as the true principle for planning—has been established by history and reason. Sustaining future populations depends on planning and monitoring resource allocation and use. It requires cooperation of governments and private enterprises to preserve and wisely employ resources and minimize threats of harm to the Earth and its resources.

To many, sustainable development is, perhaps, of more particular interest than simple sustainability. The term “sustainable development” refers to the commitment to progress economically while maintaining the ability of future generations to lead their lives productively and safely. For example, it is easy to see that the goals of reliable and viable energy are inherently crucial to supporting the economy, the lives and livelihoods of people, and a livable planet. More generally, reliable and viable business is inextricably linked to the public interest of supporting the economy and having a livable planet. “Corporate justice recognizes the value, even beauty, of capitalism and free enterprise, as an economic system that when intelligently, effectively, and lightly regulated enables beneficiaries the opportunity to realize their best potential.”20

Development may often come at the sacrifice of sustainability, leading to the assumption that growth is anathema to sustainability and continued expansion puts the carrying capacity of the Earth at risk.21 This prospect is sobering. Given that the purpose of government action is protection of the public, the threat of climate change is central to government responsibility. Because the duty of protection includes management of a world that is capable of sustaining human life fundamental to a free and ordered society,22 government regulation cannot escape the ongoing task of balancing safety and economic prosperity, and no one should be surprised at moves to regulate the risks of climate disruption. “[O]ne of the problems of modernity is that social institutions and government regimes are themselves engines of consumerism and the ‘growth imperative’, responding to public dependence on perpetual growth by supporting and facilitating uses of natural resources beyond nature’s carrying capacity.”23

Despite the potential and actual dissonance between sustainability and progress, however, there is cause for hope. Some scholars and activists envision a possible harmonization of the goals of the present and the future.24 In addition to scientists, individuals and institutions—including business managers and firms—now recognize the interrelated nature of all resources of the physical world and the need for sustainable practices to maintain productivity and life:25

Current efforts can give a sense of the synergies available for resource protection. Collective action for conservation occurs at every level, including international treaties and agreements, state and local government. Likewise, private industry, corporations, and non-governmental organizations collaborate to advance sustainable methods and ideas. In particular, a new approach to corporate operations, called corporate social responsibility (CSR), seeks to create a social benefit rather than solely work to maximize shareholder wealth. Moreover, the corporate culture often now includes the goal of stewardship.26

Business and political leaders are recognizing and identifying responses to the threats posed by climate change and other environmental risks. Moreover, entrepreneurs and business leaders have recognized that sustainable development offers an opportunity for business development and economic prosperity.27 “Under even the most optimistic scenarios to redirect the infrastructure of energy use to more sustainable technologies, if one does not begin such redirection in earnest now, our global ‘boat’ cannot be turned in time should global warming predictions prove true.”28

The basic notion of sustainability is easy to understand; it is simply to use the goods of the Earth without using them up. The legal structure of business firms—and in particular the corporation—seems intuitively well suited for a long-term focus. Businesses often live or exist longer than people. Based on this simple fact, one might suppose that the decision-maker and corporate entities would be more likely than the individual to consider the long-term implications of decisions of the corporate entity. Because the continued existence of civilization and the species Homo sapiens is a necessary predicate for the continued flourishing of corporate entities, the implicit goal of “sustainable development” serves the public good from a multitude of perspectives, making the concept foundational for people and corporate enterprises.

CSR makes sustainability explicit in decision-making in business enterprises. Part of the lawyer’s role in the CSR entity is to advise on the applicable laws and the larger social and moral context in which the business operates. This obligation of the lawyer is not uniquely tied to the CSR enterprise, however. This duty exists with regard to all clients as a way of serving the best interest of the client and society.29

Lawyers representing businesses must understand all of this—broad and narrow conceptions of sustainability, the tensions that may exist in sustainable development, the relationship of all of that to business law and related legal analyses, and the relevant socio-ethical environment. One example of the lawyer’s role is the need to advise business founders of the range of available business entities and the advisability of different forms of entity for the purpose of achieving the business’ goals consistent with its values, including through CSR. Engagement with and comprehension of these matters are integral components of the professionally responsible practice of business law in the modern era. The central role of business in our lives heightens the importance of the business lawyer’s role not only in serving her clients but also in promoting social and economic progress.

 

§27.03    THE CORPORATION IN TODAY’S WORLD AND ECONOMY

Although business lawyers focus on various forms of business entity, the corporation—and more particularly, the Delaware corporation—remains the coin of the realm for publicly held U.S. businesses and multinational business firms. It is also a mechanism for enhancing the social good by ensuring a stable economy. As among business associations’ laws, corporate law is the most complex and includes interwoven and evolving statutory and judicial principles. This section suggests the importance and attendant responsibility of the corporation in today’s economy as a foundation for consideration of CSR matters.

Most new business entities formed in the U.S. are limited liability companies. Yet, corporations dominate transnational commerce.30 As a general matter, the nature of markets today is attributable in large part to the primacy of corporations. Global markets would be virtually unimaginable without the financial capital, operational size, and organizational structure that corporations deploy for business.

The corporation has become a significant adjunct to political governance—supplying benefits to the populace that government is unwilling or unable to provide.31 “In contemporary society, the public responsibilities of government and the private endeavors of business have blurred and blended as government and business frequently act in interchangeable ways.”32 Given its prominence in business activity, the corporation is an important tool in serving the public good. Yet, its structures and governance are neither fixed nor consistently interpreted and applied.

At a basic level, the popularization of the corporate form stems from the aggregation of financial investments from many and the delegation of authority to a collective, centralized decision-making body. The legal existence of corporate actors with the right to contract and do business enables corporate entities to raise larger capital and to conduct its activities and operations through individual managers. Thus, the corporation depends on individuals to act. The state’s creation of the corporation as a separate legal actor managed and operated by individuals generates many conceptions of the corporation, all of which have some descriptive force.

Some view the incorporated firm as a quasi-public entity because of the complexity and limited legal accountability of the owners. Others see the corporation as largely a mechanism chosen by business concerns to advance their self-interest. For example, in Burwell v. Hobby Lobby Stores, Inc., the Supreme Court succinctly articulated this view. “A corporation is simply a form of organization used by human beings to achieve desired ends.”33 Applicable law plays a role in determining which view of the corporation is relevant or dominant in particular circumstances and holds corporations or their decision-makers accountable for failures to comply with their corresponding legal obligations.

Delaware law tends to be the touchstone in most analyses and advisory contexts, and with good reason. Corporations organized under the General Corporation Law of the State of Delaware enjoy a disproportionate influence in the global economy. Former Delaware Supreme Court Justice Randy J. Holland aptly characterizes Delaware’s outsized influence:

Delaware is known as the “Corporate Capital of the World.” It is the state of incorporation for more than 60 percent of the Fortune 500 companies and for more than half of all companies whose stock is traded on the New York Stock Exchange and NASDAQ. Delaware’s preeminence in the market for corporation charters has lasted for nearly 100 years and “Delaware shows no sign of relinquishing its dominance.” Today, more than 95 percent of IPOs in the United States are issued through Delaware corporations.34

 

Former Justice Holland identifies the three branches of Delaware’s system of government and Delaware corporate law practitioners as key factors in the continued relevance of Delaware law in this context.35

Although Delaware corporate law enjoys a place of primacy in the legal order or global business, CSR is relevant to business governance and operations around the world, regardless of the applicable law.36 Researchers generate lists of the world’s most reputable socially responsible firms, and media outlets spread the word.37 Indeed, CSR has been described as a global movement.38 Overall, applied corporate law is dominant in CSR debates.

An important corollary of corporate significance in CSR matters, especially given the importance of applicable law: business lawyers play a genuine role in the decision-making process of corporations as they adopt and implement CSR. Advice of lawyers is crucial to compliance with law, and law is critically important in the corporate arena. Corporations must be able to rely with confidence on the advice of corporate counsel. Thus, the practice of consulting lawyers with good judgment and knowledge of the corporation’s business and legal needs—as well as its socio-economic and ethical place in systems of governance— is central to responsible corporate decision-making.

Based on the legal nature of the corporation and the presumption of legal compliance by corporate entities, lawyers play an indispensable role in the conduct of corporations. Naturally, a large part of the corporate lawyer’s role is counseling and advising corporations on corporate and securities law compliance and lawful competition. Attentiveness to the public good as a determinant of and outcome of law is an essential component of corporate practice. A corporate lawyer’s advice on the establishment and interpretation of CSR is offered in that context.

The corporation is critical to applied global socio-economics. Advice on law and compliance with law is therefore critical to the global order and, more particularly as referenced here, the proper engagement of social responsibility in corporate legal analysis. Corporate lawyers are on the front lines in offering that advice. With this focus on the essential need for lawyers, the link between lawyers and CSR is apparent. Without an understanding of what the law requires and permits, corporations would lack the basic principles for decision-making in a democratic capitalist society.

 

§27.04    CSR AND THE CHOICE OF LEGAL ENTITY

CSR is not law. Nor is it a theory of the corporation or even a policy underlying corporate law. Rather, it is a set of operating principles that are not themselves law. These principles—voluntarily adopted by businesses to guide their conduct—exist to ground a business firm in specific values that support the greater common good. These values may interact with legal compliance and may or may not be consistent with specific legal precepts as applied in context. In fact, in some sense, CSR as implemented and interrogated in connection with business firms organized under U.S. law can be characterized as a reaction or response to certain elements of corporate legal doctrine, theory, and policy.

As business lawyers (both transactional practitioners and litigators) know well, the U.S. law to which CSR most clearly reacts or responds is corporate law—and more particularly the for-profit corporate law of Delaware. In the U.S., most public and many private corporations are organized and governed under the General Corporation Law of the State of Delaware,39 commonly known as the Delaware General Corporation Law, or DGCL. Scholars and other commentators, as well as judicial pronouncements applying Delaware (and, in some cases, other) corporate law in certain contexts, tout shareholder wealth maximization as a norm. That norm may in certain limited circumstances constitute a legal mandate. For example, Delaware corporate law’s “Revlon Duties” require directors deciding between or among competing bidders in certain contests for corporate control to maximize the corporation’s “value at a sale for the stockholders’ benefit.”40 Another well-cited Delaware trial court opinion offers general support for the role of the corporation in enhancing shareholder wealth, noting that: “[h]aving chosen a for-profit corporate form, the craigslist directors are bound . . . to promote the value of the corporation for the benefit of its stockholders.”41 Although relatively little statutory or judicial foundation exists for a broad-based shareholder wealth maximization norm or rule (especially outside Delaware), many corporate directors, officers, and legal counsel treat shareholder wealth maximization as established corporate law.42 The varied and highly contextual legal interpretations of a shareholder wealth maximization norm or rule have obvious effects on legal compliance analyses.

In short, certain judicial opinions (most prominently—but not exclusively—those rendered under Delaware corporate law and in controversies involving contested, hostile mergers and acquisitions) indicate that the directors of a traditional for-profit corporation organized under Delaware law must prioritize shareholder financial wealth over other factors in their decision-making in order to comply with their fiduciary duties of care and loyalty.43 Prominent Delaware jurists, including a Chief Justice of the Delaware Supreme Court, have affirmed the existence of a shareholder wealth maximization mandate in their public commentary outside the judicial setting.44 These contextual articulations of a legal norm or rule may carry weight in jurisdictions outside Delaware and in contexts other than contested, hostile mergers and acquisitions. The influence of Delaware law and jurists can be substantial due to the widespread acceptance of the Delaware corporation in U.S. and multinational business. It is important to note in this context that, under the internal affairs doctrine, the law of the jurisdiction of organization of a legal form of business entity governs the structure and internal dealings of constituents in a business firm, regardless of where the firm conducts its business operations. Of course, various additional state, federal, and foreign laws provide the mandatory framework for overall legal compliance.

Accordingly, firms desiring to conduct business through a legal form of entity and operate and govern that business consistent with specific or general social or environmental values (rather than merely financial or economic objectives) must carefully consider both whether to organize as a corporation or another form of entity and, regardless of the chosen form, the jurisdiction in which to legally organize that entity. The choice of entity and jurisdiction of organization may impact the extent to which a business firm can effectuate CSR in particular contexts. A lawyer’s professional obligations of competence and diligence play strong roles in a business firm’s decision in that regard.45 Acting together, “[t]hese rules require that legal counsel . . . understand the continuously developing law governing these entities and its rigorous application in context. They also require persistent, conscientious engagement in the lawyering process.”46 That lawyering process involves both substantive knowledge and related processes.

Specifically, a lawyer representing a firm that desires to incorporate social or environmental responsibility principles into the fabric of its existence must be familiar with the concept of shareholder wealth maximization, understand its applicability in specific corporate contexts in and outside Delaware, and understand the various alternatives to corporate organization under Delaware law (including non-corporate organization under Delaware law or organization as a corporation or other entity under another jurisdiction’s business association law). This is no small task. New forms of business entity have been introduced at a relatively rapid rate over the past 25-30 years and continue to evolve.47

In this entity proliferation environment, policy-makers grappling with the shareholder wealth maximization norm have endeavored to create more certain bridges to social enterprises and CSR through the creation of new forms of legal entity that include social and environmental responsibility at their legal core. The most prominent among these mission-driven forms of business association is the benefit corporation. A majority of U.S. states now offer the option of incorporating as a benefit corporation.

Although benefit corporations take different forms in different states, the statutes creating this form explicitly require that firms consider or balance social or environmental considerations and shareholder wealth generation in their decision-making.48 For example, a public benefit corporation incorporated in Delaware would include the same overall structure as the garden-variety for-profit corporate entity under Delaware law but must state in its certificate of incorporation that it is a public benefit corporation and identify within its statement of purpose “1 or more specific public benefits to be promoted by the corporation.”49 The Delaware statute defines the public benefit broadly as a positive effect—or reduction of negative effects—on the world (not including financial benefits to shareholders in their capacity as company shareholders).50 The statute also provides that a public benefit corporation is intended to conduct its operations “in a responsible and sustainable manner.”51 Under the Delaware statute, all of this is supported by a specific articulation of management fiduciary duties. Delaware public benefit corporation law expressly provides that “[t]he board of directors shall manage or direct the business and affairs of the public benefit corporation in a manner that balances the pecuniary interests of the stockholders, the best interests of those materially affected by the corporation’s conduct, and the specific public benefit or public benefits identified in its certificate of incorporation.”52 Although benefit corporations have not been formed in the numbers some may have expected and have only just begun to enter the market for public companies, they represent an important alternative for consideration for firms desiring to orient their business on CSR.

Despite the advent of social enterprise forms of entity, there has been continued focus on facilitating CSR and social enterprise—as well as other social reform—through traditional for-profit corporations. In August 2018, Senator Elizabeth Warren introduced the Accountable Capitalism Act,53 legislation designed to (among other things) impose general public benefit duties on large entities (generally, entities with more than 1,000,000,000 in annual gross receipts) and mandate that each director of a large entity balance shareholder financial interests with interests of other significant stakeholders. A year later, in August 2019, the Business Roundtable, an association of U.S. chief executive officers, released its Statement on the Purpose of a Corporation, acknowledging business’ “vital role in the economy” and pledging “a fundamental commitment to all of our stakeholders.”54 Both actions generated significant media and political commentary.

The foregoing briefly illustrates the importance of business entity law—and the corollary importance of the business lawyer—in business considerations relating to CSR. However, while knowledge of the law governing business entities is significant, it is not an end in and to itself. Rather, it is a necessary but insufficient component of business lawyering generally and in the context of CSR. Additional and general legal mandates, together with financial and economic considerations, play a strong role, as Part V further illuminates. Because the client, not the lawyer, is the ultimate decision-maker as to its activities and affairs,55 the business lawyer must consult with the client about its objectives and be able to effectively communicate to the client the options for organizing a business firm as a particular type of legal entity and under a particular state’s entity laws.56 Moreover, business lawyers must be able to describe for the client the interactions of those decision points—matters of state business associations law—with both other legal and extralegal business objectives (including CSR) and the ultimate challenges and effects of those interactions, including as they relate to legal compliance.

Socially and environmentally sustainable businesses often adopt CSR initiatives. Depending on the way in which the enterprise will be funded, operated, and governed, a socially responsible firm can exist as a sole proprietorship or legally organize as a partnership, limited partnership, or (more commonly) a nonprofit corporation, traditional for-profit corporation, benefit corporation, social purpose corporation, limited liability company, or low-profit limited liability company.57 In other words, the full range of statutory business forms is available for the legal organization of a CSR-oriented firm.

In addition, a socially or environmentally conscious business organized as traditional for-profit business corporation or as a limited liability company can apply to B Lab, a nonprofit firm, for certification as a B Corporation.58 It is important to note that B Corporation certification—often confused with benefit corporations—is not a separate legal form of organization. Rather, it is a label or branding device that signifies conformity with a set of requirements established by B Lab.

In advising a socially or environmentally mission-driven business firm, legal counsel may be required to make judgments as to the legal form the business should adopt, applicable constraints on management decision-making, and in general, the extent to which CSR principles may play a role in the firm’s internal governance. These judgments require the use of doctrinal, theoretical, and policy-oriented knowledge and compliance with the lawyer’s professional responsibilities—including the lawyer’s obligations as a client servant and a public citizen.59 As the Model Rules of Professional Conduct note, these professional responsibilities may sometimes exist in tension with each other.60 Thus, the lawyer representing a CSR-oriented corporation, like members of the management team of such an organization, may be required to grapple with frictions between and among the firm’s financial, economic, social, and environmental objectives.

 

§27.05    BUSINESS FIRMS AND THEIR RESPONSIBILITY IN MEETING TODAY’S CHALLENGES

The chosen legal structure for a business—the type of legal entity through which the business operates and its jurisdiction of organization—has significance in business decisions to adopt or implement CSR as well as in every day corporate decision-making. Assuming a business entity environment in which desired CSR initiatives are not legally proscribed, a business firm’s choice of whether and how to engage CSR generally is assumed to be voluntary. That assumption bears scrutiny, however.

Business firms, however structured as a matter of business associations law, may find CSR a compelling response to ongoing concerns for legal, financial, economic, or ethical reasons. Teasing out and evaluating these rationales can be difficult. An important element of the lawyer’s role in working with a business firm is to understand the firm’s expressed and hidden bases for CSR adoption and implementation and relate them to the lawyer’s obligations to serve the client and the public good.

Specific legal mandates often set requirements for a business to operate in a socially or environmentally responsible manner generally or in specific circumstances. Classic examples include laws governing workplace safety and health and environmental protection. Moreover, finance and economics, ethics, or statements made by a corporate entity may further augment the expectations of the public with regard to a particular firm. In today’s marketplace, many well-known corporate entities make specific and general promises of corporate responsibility to the community, whether the community is defined as a locale or the global community.61

Broader legal principles also may dictate a business firm’s promotion of CSR. Given the central fulcrum of responsibility that is inherent in every aspect of the law, the importance of discovering the shared responsibilities of citizens in society is the mandate for a society based on laws rather than bare power. Accordingly, whether the area of law at issue is personal injury, family relations, or corporate process and decision-making, the law metes out obligations and the consequent levels of potential liability for failures to fulfill the obligations it imposes or recognizes. From this perspective, the law exists and functions to determine rights and responsibility, whether through allocation of rights to develop natural resources under a permit or the imposition of costs for the failure to comply with a duty such as the duty of care or non-negligent operation.

Thus, legal compliance intersects with CSR. A baseline for CSR would surely include compliance with environmental laws and laws generally. Surprisingly, state business associations laws do not squarely allocate the responsibility for compliance with the law to any particular officer as a matter of firm governance. This does not mean, of course, that environmental or other laws are not applicable to corporations and other firms. Business entities have been found guilty of criminal wrongdoing, and, in some cases, individuals responsible for corporate decisions that resulted in wrongdoing have faced legal consequences.62 As a result, more and more firms—especially those with large, multinational, regulated, or otherwise complex operations—now have compliance units and designate an officer as a chief compliance officer, and federal law mandates the designation of a compliance officer in certain businesses.63

Independent of any legal considerations, business firms may choose to pursue CSR because they believe it is financially or economically advantageous to do so. On the extreme, economist Milton Friedman is widely cited for the proposition that “there is one and only one social responsibility of business—to use its resources and engage in activities designed to increase its profits so long as it stays within the rules of the game, which is to say, engages in open and free competition, without deception or fraud.”64 Profits are, of course, a concern for all businesses as they strive to survive the competitive market tournament. Yet, this does not mean that firms may or should neglect their social or environmental responsibility when or if it is convenient to do so to enhance firm profitability. Firms must carefully avoid “greenwashing” (misrepresenting or creating misleading impressions about the environmental friendliness of their business). Nevertheless, a firm may choose CSR expressly because the firm believes that CSR will improve the firm’s financial condition or results of operations in the short or long term. CSR may enhance a firm’s profitability or market position, for example. Reputational gains attributable to CSR may play a role in the predicate attraction of employees, suppliers, vendors, and customers or clients.

While there clearly is a business case for CSR in many firms, the motivation for CSR as a vision of the social role of business firms is larger than any cost-benefit analysis undertaken at the firm or industry level. Ethical, in addition to legal, financial, and economic, considerations relating to CSR go to the heart of the reason for focusing attention on social and environmental responsibility beyond compliance with law and the pure individual business case. The widespread focus on CSR is indicative of both the preeminence of business (especially corporate) entities and the growing commitment of businesses to address social problems and serve the public good.

Considerations of ethics permeate business. Specifically, sustainability and sustainable development are ethical concepts that have become viable parts of business governance and are included in CSR. They implicate virtually every area of business endeavor imaginable, including industries explored in this book (such as energy and natural resource extraction, manufacturing and transportation, agriculture and fisheries, construction and development, and finance). Climate change—and the impact of the climate change crisis on human rights—as well as the new importance of risk management and accountability inform advances in sustainability and sustainable development.

Lawyers representing businesses are best advised to familiarize themselves with the ethical foundations for CSR both generally and as applicable to the business of their clients, as well as the legal, financial, and economic footings for CSR, as a predicate for advising clients. In practical reality, the legal and operational aspects of CSR depend on lawyers representing business entities in the modern world and, more generally, representing the collective good through business-related private (or even government) practice. The direct relationship of ethics to law is apparent in the area of business law as it relates to CSR, and lawyers may find that ethical precepts are relevant, if not dispositive, in rendering business law advice to clients as a matter of professional responsibility. The American Bar Association’s Model Rules of Professional Conduct expressly address this possibility by instructing that a lawyer rendering advice “may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.”65

In representing clients that incorporate CSR into their business models, legal counsel may understandably walk the high wire in integrating law and ethics in the advisory context. Like all lawyers, they must consider both the duty to vigorously represent the client’s interest while complying with the law and the obligation to serve the public good. The lawyer’s job in this regard is complicated by the fact that the client’s best interests, the law, and the public good are not static concepts; each exists across a continuum. As noted in Part IV (with respect to the business lawyer’s role in choice of entity decisions), the Preamble to the Model Rules of Professional Responsibility acknowledges the existence of potential conflict in complying with the lawyer’s client-centered and public-focused duties.66 Lawyers must develop professional and practical wisdom and a sense of moral judgment in advising clients on matters that present this conflict. The real likelihood that the lawyer may face situations of urgency (possibly life and death emergencies) means that lawyers should give serious advance thought to the responsibilities they have under applicable law and professional regulations. As the Preamble to the Model Rules notes, the guidance in the rules of ethics and the law help lawyers fulfill the “obligation zealously to protect and pursue a client’s legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved in the legal system.”67 Thus, the Model Rules, as well as the law of agency and other applicable laws, provide a framework for lawyers to use in resolving those difficult issues as they advise clients to act responsibly in adopting and implementing CSR.

 

§27.06    CORPORATE SOCIAL RESPONSIBILITY IN A TIME OF CRISIS

Considering CSR in this time of existential crisis poses ultimate questions regarding the aspects of social responsibility that business firms must address and the related challenges business firms have the capacity to address. CSR, and more particularly sustainability and sustainable development, respond to, among other things, environmental threats. Many environmental concerns that impact and are impacted by business operations and activities constitute crises or may soon attain crisis levels, including the undeniable crisis of our times of global climate disruption.

Significant environmental threats are in abundant supply today. They include deforestation, pollution, loss of biodiversity, melting polar ice caps, rising sea levels, oceanic dead zones, explosive population growth, collapse of insects and other pollinators, and, of course, climate change. Moreover, climate change exacerbates each of these problems and illustrates the interrelated and devastating possibilities of the negative effects of climate change. For example, after the 2011 heat wave in Australia, scientists identified a significant decrease in dolphin births over the next six years. By tracking hundreds of dolphins, scientists found a 12% decline in the survival rate of dolphins and reduced reproductive success.68 In The Uninhabitable Earth: Life After Warming,69 David Wallace-Wells examines the existential threat posed by climate disruption, portraying the daunting challenge of attempting to address such an unprecedented challenge to life on Earth.

Today, the strong scientific consensus is that climate change, also called climate disruption, is a crisis. The U.S. Global Change Research Program Climate Science Special Report (CSSR) findings, published in 2017 presented strong and growing evidence of “rapid, human-caused warming of the global atmosphere and ocean.”70 The results of continued study have further enhanced the scientific consensus about climate disruption, including worldwide warming of “about 1.6 degrees Fahrenheit over the past 150 years.”71 Climate change is a threat of a different magnitude than all other environmental problems. Because we depend on the Earth for our lives and political freedoms, climate change is no ordinary problem. Climate change is a wake-up call that, as Naomi Klein describes, expresses urgency as “a powerful message delivered in the language of fires, floods, storms, and droughts. Confronting it is no longer about changing the light bulbs. It’s about changing the world—before the world changes so drastically that no one is safe.”72

Current legal actions seeking compensation or injunctive relief from the threat of climate change are growing dramatically.73 The databases compiled by Columbia Sabin Center for Climate Change Law made in collaboration with Arnold & Porter Kaye Scholer LLP shows a wide variety of plaintiffs in climate change litigation, including state and local governments, the food industry, fishing interests, youth and young adults, and others.74 The website compiles hundreds of climate change cases, which rely on a variety of arguments, including statutory rights, rights under the public trust, constitutional rights, and tort liability.75

Litigation on climate change presents important political governance questions. A threshold argument raised by defendants in these legal actions (and, more generally, by opponents of climate litigation) is that courts have no appropriate role in resolving climate change. They argue that the legislative and executive branches are the appropriate avenues to seek resolution. Climate litigation proponents counter that citizens have the right to judicial remedies of claims of harm. Moreover, they argue that courts are the natural and essential decision-makers in cases alleging ongoing dangers to the public caused by climate change. Plaintiffs raise tort claims, relying on common law theories seeking compensation for harms to health, private property, infrastructure, livelihoods, and resources. Additionally, plaintiffs seek injunction against future harms based on claims of public and private nuisance and arguments of the public trust principles.

Juliana v. United States76 identifies the judiciary’s important role in addressing systemic government infringement of constitutional rights. In that action, plaintiffs seek relief from the judiciary because legislative and executive branches are causing the climate change crisis by direct and affirmative actions of permitting fossil fuel extraction methods and supporting distribution and production despite their knowledge of harm. The plaintiffs in Juliana assert that the courts are the last hope for addressing the crisis based on the judiciary’s duty to interpret the law and protect against government infringement of constitutional rights.77 Public trust arguments pull from long-established doctrine of Roman times carried forward in common law jurisprudence for generations, asserting that natural resources are the birthright of the public and the government is responsible for preserving the resources for this and future generations just as a trustee must preserve a trust. Because a livable climate is requisite for survival of human life and other life on Earth, application of the public trust doctrine to atmospheric resources may provide a powerful strategy for climate litigation brought by plaintiffs such as Our Children’s Trust and by States acting as trustees to protect their citizens’ resources.78

At its core, Juliana asserts that continued permitting and support for the carbon economy violates the constitutional rights to life, liberty, and property. The plaintiffs have alleged that young persons are disproportionately affected by the government’s “affirmative aggregate acts” that perpetuate climate change.79 Hand-in-hand with this argument is plaintiffs’ substantive due process claim that the affirmative actions of the U.S government infringe on their life, liberty, and property interests.

Claimants for the adverse effects of climate change include local governments in coastal communities and specific businesses and industries. In Rhode Island v. Chevron Corp, et al. the State of Rhode Island sued major fossil fuel companies under the public trust doctrine and, additionally, tort claims for public nuisance, trespass, strict liability for failure to warn, strict liability for design defect, negligent design defect, and negligent failure to warn.80 A significant hurdle to these suits is that if the defendants succeed in removing the case to federal court, the cases are often dismissed on the basis that federal statutory law controls and preempts the common law.81 Food industries are also suing major fossil fuel companies. For example, the Pacific Coast Federation of Fishermen’s Associations filed suit against major fossil fuel companies based on the harms caused by rising oceanic temperatures to the fishing industry. If this lawsuit proves successful, it likely sets the course on how future suits are brought and won.82 These legal actions rely on long-standing theories in tort law and the public trust principle. Increasing recognition of the atmosphere as a natural resource within the purview of public trust doctrines in state courts suggests that climate change plaintiffs may persist (as others, such as plaintiffs in cigarette and asbestos litigation, have) despite long odds.

One response to these claims is the adoption of CSR as a matter of firm governance and operations—private policy— in addition to compliance with the law. Legal advisors to business firms have an important role to play in this context in helping guide businesses embracing and effectuating CSR to avoid firm liability and, at the same time, address climate change. Additionally, as a result of climate disruption lawsuits, the government, industry, and the public accumulate more knowledge and scientific proof of the role of greenhouse gases in the climate crisis and stimulate additional claimants and others—including political actors—to consider responses through climate policy.83 As public awareness of climate disruption increases, demands for policy changes to address climate change also increase.

These changes in public policy may supplement or complement CSR initiatives implemented in the private business setting. Firms can and should anticipate these developments in the political sphere in the same way that they identify and gauge litigation risk. It is important to note in this context that political change has the potential to impact private business. CSR has a role to play. Lawyers can increase their utility in business practice settings—and simultaneously fulfill their professional obligations—by identifying CSR as a component of both legal compliance and business ethics and effectively communicating the implications of those relationships to their clients and others.

We find ourselves at a critical juncture for businesses as they respond to the short-term and long-term effects of climate disruption. Businesses that are attentive to social and environmental quandaries—including through policies and conduct focused on sustainability and sustainable development—will require legal advice to ensure legal compliance as they engage with CSR. Lawyers must be prepared to help businesses fashion their responses to known and foreseeable challenges, including in the area of CSR. They are an essential component in the crisis response team.

 

§27.07    CONCLUSION

Business is complex, and legal and ethical questions and challenges exist in the interstices between and among business structures, governance, and practice. The conduct of business through legal forms of entity does not often reduce the complexity of the work of lawyers; work with business entities organized under various legal regimes can be complicated by the overlay of business associations law on other areas of law applicable to business activities. When used ethically, business entities, including corporations, can enhance business benefits and serve the public good. Lawyers representing businesses must therefore understand and be able to fuse the legal rules applicable to business entities, financial and economic considerations, and relevant ethical norms and rules.

Legal representation of businesses offers opportunities for lawyers to contribute to the work of major economic actors and to have input on actions that affect the environment and lives of people everywhere. Representing business clients that seek to fulfill CSR goals brings both challenges and potential gratification for lawyers. Different business structures—in particular the corporate form of organization—may impose norms or legal requirements that create legal challenges to the adoption or implementation of CSR. Moreover, lawyers practicing in the business setting may hesitate to provide advice that incorporates ethical principles that underlie legal compliance and risk management. Ultimately, however, it is important for lawyers to assist businesses in fulfilling their responsibility to address current business challenges. Nowhere is a lawyer’s assistance more important than in the area of climate change—a crisis in our midst that generates significant business challenges.

A basic knowledge of business associations law (in particular, as to matters of structure and governance), as well as a knowledge of environmental law and other laws essential to social responsibility—is essential to the competent representation of a business entity client on environmental or other matters relevant to CSR, whether the firm is organized as a for-profit or not-for-profit entity. This knowledge is important not only to assist the client in determining the appropriate structure for a particular business firm—given its objectives and values—but also to advise business entities in their operations and activities. But that is only a beginning.

Ethics—both in general and as recognized in rules governing professional responsibility—play a critical role in advising business entities pursuing CSR. Decision-making that incorporates ethics, as well as law, finance, and economics, may compel the adoption and implementation of socially and environmentally responsible business policies and activities. In particular, an emphasis on CSR as a matter of environmental compliance and a response to catastrophic risks in the modern world enhances the lawyer’s role as an advisor to organizational clients. Because both legal compliance and risk management must be given due consideration, lawyers have a key role in designing compliance systems and advising on policy and liability.

This chapter focuses attention on the fundamental aspects of the lawyer’s role in representing and working with businesses. The goal is to illuminate both the opportunities and challenges for lawyers in practicing in this complex space. For clients committed to CSR, a lawyer’s skill and experience in examining the structure, governance, operations, and other activities of business firms and identifying influences on a business firm’s legal compliance and risk management can have a profoundly beneficial effect in meeting the goals of CSR. This skill and experience must comprise an ability to provide advice regarding the future (considering possible future circumstances and impacts), as well as the present, in order to have the most profound advisory effect. Attention to regulation of the attorney-client relationship from a legal and ethical perspective is crucial to the successful representation of CSR-oriented businesses and to fulfillment of the foundational desire of the business firm to accomplish its purpose through (among other things) actions undertaken in accordance with its designated values (including CSR objectives).

The prevalence of corporate actors in today’s economy means that all lawyers should have a working knowledge of corporate structure and governance and the special ethical considerations at work in the realm of CSR. Legal business forms, including especially corporations, are of primary significance to the national and world economy. Public confidence in national and international markets and in the large business entities—mostly publicly held corporations—that operate in them is a significant driver of national and international economies. While Congress, state legislatures, and the judiciary will continue to define the scope and applicability of environmental requirements and the role of corporations in our economy, growing recognition of the irreplaceability of the environment is finding its foundational place in sustaining business and the planet.84 Lawyers are a formidable force, and a potential guiding light, in navigating the legal and ethical constructs that tie businesses, through CSR, to meaningful social and environmental change at a critical juncture in world history.
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CHAPTER 28    A Case Study of CSR in North America—Business Engagement on Climate Change

Rosalie Winn & Peter Zalzal

Focusing on Corporate Social Responsibility (CSR) within the environmental context, the chapter explores North American corporate actors’ efforts to externally address climate change. Over the past several decades, CSR has become a corporate imperative for many organizations, particularly in response to demand from customers, investors, and employees for “sustainable” products and practices. Although CSR in the environment context has traditionally focused on a corporation’s internal improvements—like switching to energy-efficient lightbulb or installing low-flow faucets—many responsible corporate citizens are now embracing a new wave of externally focused CSR, which shifts from internal to external actions. These corporations are now engaging externally by advocating for international, national, and subnational government policies that address pressing environmental issues; leveraging their market position to drive other organizations to adopt sustainable practices; and creating and deploying new technological solutions that achieve meaningful environmental improvements both within and across industries. The chapter examines examples of North American companies leading the next wave of CSR in each of these areas and explores a number of interrelated business perspectives, including substantial financial opportunities, the significant risks to business operations posed by climate change, and the benefits of regulatory certainty.

 

Over the past several decades, Corporate Social Responsibility (CSR) has become a corporate imperative for many organizations, particularly in response to demand from customers, investors, and employees for “sustainable” products and practices. While CSR covers numerous dimensions of “responsible” corporate behavior, in the environmental context, traditional CSR practices have often focused on internal improvements to an individual company’s operating procedures to lessen their environmental impacts. These changes—like switching to energy-efficient lightbulbs or installing low-flow faucets—are laudable and can have direct and immediate benefits, though corporations are increasingly realizing that there are powerful, additional opportunities to demonstrate CSR that extend beyond their walls.

This is particularly so when dealing with the challenges posed by today’s pressing environmental issues—including global climate change—where effective responses depend upon individual corporate behaviors, the actions of other significant emitters, and well-designed policies, among other things. Recognizing these important opportunities, responsible corporate citizens are now engaging externally by advocating for international, national, and subnational government policies that address pressing environmental issues, leveraging their market position to drive other organizations to adopt sustainable practices, and creating and deploying new technological solutions that achieve meaningful environmental improvements both within and across industries. This chapter will discuss examples of North American companies leading this next wave of CSR in each of these three areas, and, in doing so, provides a glimpse at the power of these practices if adopted more broadly.

We focus in this chapter on examples of North American corporate efforts to address climate change, which are being driven by a number of interrelated business perspectives. First, failing to recognize and address the harmful effects of climate change can threaten companies’ social license to operate.1 Second, there is increasing awareness of the significant risks to business operations posed by climate change (supply chain disruptions, etc.), and there has been a push by shareholders and investors to disclose and mitigate those risks. Third, there are substantial financial opportunities for companies innovating to meet the challenges associated with climate change mitigation and adaptation, including those in the renewable energy and clean technology sectors. Finally, there is growing recognition of the benefits of regulatory certainty associated with established climate policies, and the financial risks as regulatory certainty are undermined.

 

§28.01    PROTECTIVE CLIMATE POLICY AS AN ELEMENT OF CSR

In recent years, there have been increasing instances of corporate advocacy in favor of robust and protective environmental standards. Traditionally, corporate engagement in legislative and administrative affairs has been conducted through trade associations and other third-party organizations. Such engagement, however, may not fully reflect member companies’ values, including CSR. As a result, individual companies are increasingly engaging in the development of specific policies. In the United States, examples of this corporate action in support of protective climate standards are occurring at the subnational, national, and international levels.

Oil and Gas Standards. In 2014, Colorado adopted first-in-the-country standards to reduce emissions of methane and other harmful air pollution from the oil and gas sector. Methane, the primary component of natural gas, is a powerful greenhouse gas (GHG), and reductions in methane emissions often correspond to capturing increasing amounts of marketable natural gas. The rules were adopted by Colorado’s air quality agency with the support of leading operators Anadarko Petroleum, Noble Energy, and Encana, along with the backing of environmental organizations including the Environmental Defense Fund (EDF). These companies stepped forward to help develop and support smart pollution control policy, recognizing, as Noble vice president Ted Brown put it, that “[t]his is the toughest regulatory landscape in the country…. But we really believe this rule is smart. It is cost-effective. It ensures that oil and gas is developed in the safest possible way for communities and the environment.”2 It was clear that these companies’ engagement was animated, at least in part, by CSR considerations. As Brown of Noble stated, “It’s all about a social license to operate… If we’re going to compete on a climate change type of fuel versus coal, we really needed to start with methane.”3 The success of Colorado’s initial methane standards provides a model for addressing oil and gas air pollution. Indeed, the rigorous framework established by the 2014 standards has been so successful that Colorado took action to further strengthen the standards in 2017—an action likewise supported by oil and gas interests.

Since that time, a larger set of companies have articulated a broad-based commitment to advancing sensible standards to reduce methane emissions. In 2017, eight major oil and gas companies signed on to a set of guiding principles designed to help tackle methane emissions from their sector.4 The principles include continually reducing methane emissions, improving transparency and emissions reporting, and “advocat[ing] [for] sound policy and regulations on methane emissions.”5 These companies promise to “work constructively with international institutions, governments, industry and Non-governmental Organizations (NGOs) in the development and implementation of effective methane abatement policies or regulations.”6 ExxonMobil, a signatory to the guiding principles, has expounded upon the importance of methane standards as an element of CSR. As Sara Ortwein, president of XTO Energy, ExxonMobil’s production subsidiary, described in a blog post: “[A]dvocating for sound policies and regulations is key to helping drive improvements. That’s because even though the companies that signed the agreement are fairly large (BP, Shell, Eni, Statoil, Total, etc. in addition to ExxonMobil), our methane emissions constitute a very small fraction of the overall natural gas picture. The correct mix of policies and regulations could help the entire industry raise the bar.”7

In September of 2019, the EPA proposed to rescind methane standards for new sources—an action at odds with the principles and commitments articulated by many of these companies. In response, some of the largest global oil and gas operators, including BP, Shell, Equinor, and Exxon, spoke out against the EPA’s proposed rescission of methane standards for new sources in the oil and gas sector and urged the agency to move to regulate existing sources in the industry.8 Company representatives identified a number of reasons for taking these positions, though, as was the case earlier in Colorado, it was clear that CSR considerations were at least partially animating their approach. For instance, in an earlier op-ed in the Houston Chronicle, BP American Chief Susan Dio noted that supporting federal standards was “the right thing to do for the planet” and also “need[ed] to protect natural gas’ license to operate.”9

These companies were joined by twelve of the U.S.’s largest utilities, which stated they “have significant concerns with EPA’s proposal” to withdraw methane regulations and emphasized that “regulations serve as the foundation for industry efforts to measure and mitigate methane emissions.”10 Investors also support continued regulation In a 2019 joint statement, 140 global investors, representing 5.51 trillion in assets under regulation, urged thirty-five oil and gas producers and mid-stream companies to vocally oppose the EPA’s proposed rollbacks for methane emissions and “publicly support continued federal regulation of methane.”11

These actions demonstrate that companies in the oil and gas space are increasingly recognizing the importance of securing significant industry-wide methane emissions reductions and see support for protective policy as an essential element of their broader CSR commitments. Standards for Power Plants. At the federal level, corporations have also supported policies designed to reduce GHG emissions from the power sector as part of their commitment to CSR. This has included a diverse set of power companies that have already made investments in low- and zero-emitting power generation but has also included energy users outside the power sector who have recognized that protective carbon pollution standards for the power sector are an important step to advancing their CSR goals.

For example, in litigation over the Clean Power Plan, the federal standards designed to reduce carbon dioxide emissions from power plants, major American companies filed amicus briefs in support of the Plan. In a joint brief, Amazon, Apple, Google, and Microsoft wrote that “the Clean Power Plan will provide considerable benefits to electricity purchasers,” which “will not only be good for the environment, it will be good for business.”12 Additionally, “the Plan will help address climate change by reinforcing current trends that are making renewable energy supplies more robust, more reliable, and more affordable. Tech Amici welcome these developments.”13 Similarly, Mars, IKEA, Adobe, and Blue Cross/Blue Shield of Massachusetts submitted a joint brief voicing strong support for the Clean Power Plan, arguing that “[t]ogether, the Amici Companies use a significant amount of electricity to power their business operations, manufacturing facilities, warehouses, data centers, and other infrastructure in the United States…. It is important to the Amici Companies that they reduce their carbon footprints by procuring their electricity from low- and zero-emitting GHG sources, not only to be good stewards of the environment and of the public health and welfare, but also because it preserves their economic interests.”14

Google15 and Apple16 have likewise submitted comments opposing a proposal to repeal the Clean Power Plan. Apple noted in their comments that “[w]e believe that governments, as well as industry leaders, must take a lead role in the global battle to reduce GHG emissions and fight climate change… the fight against climate change is a moral and environmental imperative that also makes good business sense.”17 Similarly, Google called for “robust federal policy engagement and strong action from the business community” in its comments opposing the Clean Power Plan repeal.18 Google further noted that: “Customers and investors of major companies like Google also are driving expanding use of renewable generation. Increasingly, public- and private-sector customers expect large businesses to use more clean energy, reduce GHG emissions, and promote sustainability.”19

As with corporate engagement related to methane standards, these actions underscore that that companies’ constructive engagement in support of policies to reduce GHG emissions can advance a number of corporate goals, including commitments to CSR.

Standards for Clean Cars. A similar pattern has held true with respect to federal standards to reduce GHG emissions from cars and light trucks, with major automakers disavowing recent attempts to weaken the standards. For example, in March 2018, Ford publicly disavowed a rollback of the clean car standards, announcing that it “support[s] increasing clean car standards through 2025 and [is] not asking for a rollback,” and recognizing that “our planet faces increasing challenges, the implications of which are profound.”20 Honda has likewise urged that any changes to the clean cars program be made “without a reduction in overall stringency.”21 In announcing Ford’s position, Bill Ford underscored how it fit with Ford’s vision of CSR and how that vision had evolved and expanded to meet new challenges: “Much has changed since we first tackled the issue of sustainability twenty years ago. We have worked relentlessly to reduce our water, waste, energy and emissions footprints for our manufacturing plants and vehicles. We have engaged our employees and suppliers to make a bigger impact in our communities. Today, we face a new era of sustainability, and we have created a new vision to do even more around the world.”22

As was the case in the oil and gas sector, when faced with a federal rollback that was inconsistent with the CSR values these companies had articulated, the companies reaffirmed the importance of those values. In July 2019, in light of federal rollbacks, four automakers—Ford, Honda, BMW and Volkswagen—announced a framework with the state of California to continue reducing pollution from their vehicles through 2026.23 And when the federal government subsequently took action to attack state authority to establish protective clean car standards, Ford again affirmed its support for state efforts and its commitment to continued reductions consistent with the framework.24

Companies not directly regulated by federal standards, including electric vehicle manufactures and power companies, have also expressed support for the federal clean car program, with a coalition including electric vehicle manufacturer Tesla and major utilities filing a lawsuit challenging EPA Administrator Scott Pruitt’s recent determination to weaken existing standards.25

Paris Climate Agreement. Finally, at the international level, U.S. corporations were vocal supporters of entering into, and remaining in, the Paris Climate Agreement. After President Trump indicated that he was considering withdrawing the United States from the Paris Agreement, twenty-five of the largest corporations in the U.S. took out advertisements in the New York Times, the Wall Street Journal, and the New York Post urging the president to remain in the agreement, arguing that “[a]s businesses concerned with the well-being of our customers, our investors, our communities, and our suppliers, we are strengthening our climate resilience, and we are investing in innovative technologies… For this transition to succeed, however, governments must lead as well.”26 The advertisement further highlighted the benefits to U.S. companies from staying in the agreement, including a level competitive playing field, opportunities to expand markets for innovative clean technologies, and reducing business risk from climate-change impacts.27 Despite these appeals by corporations, President Trump announced that the U.S. would withdraw from the Paris Agreement.

 

§28.02    LEVERAGING MARKET POSITION AND PURCHASING POWER TO ADVANCE CSR

Just as corporations have constructively engaged to develop and defend climate policies as a way of strengthening their commitments to CSR, so too have corporations shown an increasing willingness to leverage their market positions to advance their CSR goals. This leveraging of market position, with the goal of reducing GHG emissions, can take a variety of forms. Large corporations have taken steps to cut emissions from their supply chain. Investors have pushed the companies that they invest in to address their emissions and face climate risks to their operations. And companies in a variety of industries have taken steps to utilize only renewable energy to power their operations.

Large corporations have a distinct ability to use their market power to advance their CSR goals by driving changes across their supply chains. For example, in 2015, Walmart announced that it had cut 28 million metric tons of GHG from its supply chain—the equivalent of taking 6 million cars off of the road.28 Walmart undertook a wide variety of initiatives across its supply chain to achieve this goal, including improving and promoting energy-efficient consumer products like LED lightbulbs and working with farmers to reduce excess fertilizer use, a contributor to emissions of nitrous oxides, a powerful GHG.29 Building on these experiences, in 2017, Walmart committed to reducing emissions from its suppliers by a gigaton, the equivalent of taking 211 million passenger vehicles off the road for a year.30

Recognizing both the business and social imperatives of addressing climate change, investors have engaged with companies to reduce their emissions and to recognize and address the risks posed by climate change. Through their financial position, investors have a unique ability to influence a corporation’s disclosure and management of climate issues. For example, large investors have recognized that methane emissions from the oil and gas sector are a powerful contributor to climate change, and also represent a waste of natural gas, and are therefore an inefficient use of corporate resources. Thirty-six investors from eleven countries representing a total of U.S. 4.2 trillion in assets under management have signed onto a collaborative engagement on methane emissions with Principles for Responsible Investment, recognizing that “[u]nchecked methane emissions represent operational inefficiency, waste valuable products, invite regulatory scrutiny, and undermine the long-term ability of natural gas to play a role in a transition to a lower-carbon energy economy. Such risks have the potential to negatively impact portfolio returns for investors.”31 Investors have also supported disclosure of climate risks more broadly, with financial institutions responsible for roughly 25 trillion in assets committing publically to support the recommendations of the Task Force on Climate-related Financial Disclosures, which has developed a voluntary framework for companies to disclose climate-related information in their financial filings.32

Over 200 major global corporations have committed to powering their operations using 100% renewable energy, with several of them already achieving this goal.33 These corporations cover a wide range of industries, including the tech sector, finance, and consumer goods. Together, these companies use 159 TWh of electricity, which is equivalent to the electricity use of the country with the 24th largest electricity demand.34 Because they are large consumers of electricity, these companies influence investment in renewable energy in a way ordinary consumers of electricity cannot. In addition to purchasing electricity generated by renewable sources from external providers, many of these companies have committed to developing their own renewable generation sources.35 These types of direct investments in renewable energy help to support the growth of the industry and drive technological innovation while helping companies to advance their commitments to CSR.

 

§28.03    TECHNOLOGICAL INNOVATIONS FURTHERING CSR GOALS

Technological innovation is critical to achieving the deep cuts to GHG emissions needed to avoid the worst impacts of climate change. Companies at the forefront of this change have the opportunity to capitalize on developing markets, while achieving CSR goals. EDF recently surveyed over 500 executives at large corporations across different industries and found broad corporate support for the idea that emerging technologies are driving a new wave of environmental innovation and corporate engagement.36

The survey evaluated business leaders’ views of seven technologies that have the potential to drive both business and environmental goals for corporations: data analytics, automation technologies, sensors, sharing technology, dematerialization, mobile ubiquity, and blockchain.37 Executives foresaw increasing convergence between their business imperatives and environmental targets, deploying these technologies to cut costs while also reducing emissions.38 In particular, executives identified data analytics, sensors, and automation technologies as leading in potential to positively affect business and environmental goals.39 These technologies are already being deployed by companies, often in creative ways. For example, Google recently partnered with EDF to equip Google Street View cars with mobile air sensors to measure and map methane leaks from gas infrastructure in major cities.40

Leaders identified a number of factors driving corporate decisions to have a positive environmental impact, including improving their reputation, differentiating themselves from competitors, and identifying inefficiencies in operation.41

 

§28.04    RISKS ASSOCIATED WITH FAILURE TO INCORPORATE CSR GOALS

Alongside these examples of companies proactively pursuing CSR through new and expanded approaches designed to enhance their impacts, there are likewise cautionary notes about how the failure to proactively embrace CSR principles poses significant financial and reputational risks to corporations slow to recognize that CSR is increasingly a corporate imperative. In 2019, the Business Roundtable issued a new Statement on the Purpose of a Corporation that expanded a corporation’s purpose to include “protect[ing] the environment by embracing sustainable [business] practices.”42 This new purpose acknowledges the increasing demand from investors, customers, and employees for greater corporate transparency on key policy issues, including climate action.43 If a company continues to ignore (or remain silent) on these issues, it risks losing investors, customers, and employees. For example, automakers General Motors, Fiat Chrysler, and Toyota have faced a backlash from consumers and investors for their decision to side with the Trump administration in the administration’s attempt to revoke California’s authority to set more stringent fuel economy standards.44 Moreover, companies that are not proactive in pursuing CSR goals may only delay inevitable engagement on these issues. Though that delay itself can have important ramifications, constraining corporations’ ability to design their own, forward-leaning approach to address these issues in the face of shareholder or employee resolutions or governmental regulations.45 Finally, refusing to embrace CSR principles puts companies at a competitive disadvantage as forgoing CRS goals means forgoing tangible savings and profits, including lower energy costs,46 reduced legal fees,47 and increased profits from “socially conscious”48 consumers.

These risks affect trade and policy organizations as well as companies. As companies transition to more CSR-friendly practices, trade associations must also adapt in order to ensure they reflect their member companies’ commitments. Indeed, some large companies have already begun to leave industry and policy groups because of differences on key issues related to CSR—particularly climate-change policies.49 For example, since 2015, Shell, Exxon, and BP have left the American Legislative Exchange Council (ALEC), citing differences in climate-change policies.50 Shell also left the American Fuel & Petrochemical Manufacturers (AFPM) in 2019 due to a “material misalignment” over climate policy.51 Seven months after Shell’s announcement, Total S.A. also announced it was leaving AFPM because the lobbying group’s stance on climate change was “not aligned” with Total S.A’s policies.52

In sum, business trends show CSR goals are becoming the norm. Conversely, taking positions designed to undermine these goals or failing to proactively incorporate CSR poses significant financial and reputational risks to companies and organizations.

 

§28.05    CONCLUSION

U.S. businesses are beginning to build on the critically important, though relatively insular, focus on environmental improvements in their own operations through an increasing emphasis on CSR opportunities that extend beyond their doors. This is particularly true with respect to CSR goals that address global problems, including climate change, where company action has taken the form of engagement in favor of protective climate regulations and policies, leveraging of market position to drive broader changes, and development and adoption of new technologies to address climate challenges. While company commitments to CSR are not the only drivers for these actions, they do underscore a broader and innovative approach to fulfilling CSR goals while enhancing the environmental impacts of company actions.
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CHAPTER 29    Corporate Social Responsibility in Asia, with Particular Reference to South East Asia: Untapped Potential, New Approaches, and the Imperative for Humanistic Enterprise

Thomas Thomas & Eugene K.B. Tan

The authors argue that CSR in Asia can function as a putative mode of regulation and governance. This subtle potential is increasingly recognised to varying degrees and used to varying effects by governments, regulators, and businesses in Asia. CSR, where it purposively and purposefully involves stakeholders, can help to deal with governance deficits and gaps in regulatory environments and manage the responsible allocation of risks and costs. If properly practised and imbibed as part of the DNA of a corporate entity, CSR can catalyse the move resolutely beyond a compliance mindset to one which recognises that effective corporate governance must have an ethical spine in which the dimensions of responsibility, transparency, and accountability are evident, recognised, and supported. The chapter also argues that prudent regulation and good governance are primarily about norms and values rather than rules per se. This distinction is vital although the Asian corporate environment continues to emphasise the centrality of rules as a way of curbing corporate excesses. Furthermore, there is scope for CSR through a tripartite partnership of business, government, and civil society in dealing with the contemporary challenges such as poverty, workplace discrimination, child labour, corruption, and human rights concerns that present significant challenges throughout Asia.

§29.01    INTRODUCTION

The importance of commercially sound and socially responsible transactions cannot be understated if capitalism is to be universally accepted as the dominant mode of organising the economic realm. The excesses of an economic system anchored in the socially recognised logic of profit maximisation need to be tempered by laws and a legal system that instil sound values in corporate conduct, to ensure that capitalism promotes the common good.

While the concept and practice of corporate social responsibility (CSR) is not new, the understanding and importance of CSR in Asia has grown in tandem with equivalent developments in Europe and North America.1 What is often forgotten is that concepts of corporate accountability, social responsibility, and ethical conduct were not alien to the forerunners of today’s corporate entities and multinationals.2 For example, the early colonial-era British East India Company was itself caught up in the debate over the use of slaves in West Indian sugar production.3 Almost two centuries later, at the turn of the twentieth century, the colonial Dutch government’s ‘Ethical Policy’ in the Dutch East Indies (now Indonesia) professed humanitarian concern for the welfare of its colonial subjects, even as exploitation and subjugation remained widespread.4

Fast forward to the twenty-first century. In tandem with developments in the advanced economies of North America and Europe, CSR has acquired renewed vigour in the corporate landscape in Asia. Corporate accountability and credibility, intimately linked with how a company conducts its business and makes its profits, is of growing importance and urgency.5 In Asia, CSR is most developed in Japan while fairly nascent and undeveloped in most other parts of Asia.

The importance of CSR in Asia cannot be underestimated. It is timely to remember that Asia, collectively, is fast becoming the largest factory of the world. With the rise of an increasingly affluent middle class, it is also moving quickly towards being the largest market of the world too. In the past two decades, several Asian countries, including China, India, Indonesia, and Malaysia, have enacted legislation requiring local and foreign companies to behave responsibly and to engage in CSR.6 But this regulatory approach has been controversial because of the scepticism surrounding attempts by regulatory authorities to impose and prescribe corporate conscience.

For instance, the Indonesian legislation7 has drawn a range of criticism, labelling it a ‘stealth tax’ and investment barrier, while accusing it of lacking legislative clarity over where moral responsibilities should lie.8 The rise of China, India, and the likes of what were previously described as the Asian ‘Tiger economies’ of Hong Kong, Japan, South Korea, Singapore, and Taiwan portends the growing economic as well as political clout of Asia.9

Unsurprisingly, given Asia’s increasing dependence on export markets as an engine of economic growth and the trend of many transnational corporations to shift their production, research and development, as well as outsourcing operations to Asia, CSR has gained a fledgeling prominence in many parts of Asia over the last decade. Many supply chains now have start and end points in Asia. Simply put, given the heavier footprint of corporate endeavour, ethical transgressions and irresponsible conduct seem more likely to take place in Asia in the decades ahead. Should this prove to be the case, the impact of corporate misconduct will then also affect Asia significantly. Coupled with the reality that much of emerging Asia is already struggling with rule of law issues and endemic corruption, well-crafted legal contracts and policies may be of limited efficacy to countermand these threats. The law alone will often be of limited utility and efficacy in such an environment.

We only need to recall the likes of Nike, GAP and Union Carbide in the 1980s and 1990s which suffered severe reputational and commercial repercussions as a result of the ways in which they went about doing business in Asia, marginalising ethical concerns and lacking in genuine CSR. Recent economic doldrums (or what has been popularly dubbed the ‘Great Recession’) inform us that the economic decoupling of emerging Asian economies from the advanced economies of Europe and North America is probably some way off. Although the centre of economic gravity is shifting eastwards, path dependence in the capitalist system renders developments in the advanced industrialised economies to be highly relevant, influential and important to Asia. In this regard, CSR as essential corporate behaviour is gaining traction globally, including Asia. However, there is no one-size-fits-all approach where CSR is concerned. CSR has to be contextualised if it is to catalyse substantive impacts and serve as a positive agent of change.

In this chapter, we argue that corporate law in Asia ought to treat CSR as a putative mode of regulation and governance. CSR has a key and complementary role to play in regulatory matters and in corporate governance.10 Indeed, this subtle potential is increasingly recognised to varying degrees by governments, regulators, and businesses.11 CSR, where it purposively and purposefully involves stakeholders, can help to deal with governance deficits and gaps in regulatory environments and to manage the allocation of risks and costs. If properly practised and imbibed as part of the DNA of an entity, CSR will catalyse the move resolutely beyond a compliance (‘checking boxes’) mindset to one which recognises that effective corporate governance must have an ethical spine in which the dimensions of responsibility, transparency, and accountability are evident, recognised and supported.

Second, prudent regulation and good governance are primarily about norms and values rather than rules per se. This distinction is vital although the Asian corporate environment continues to emphasise the centrality of rules as a way of curbing corporate excesses. As a standard-setter, values-driven CSR is about going beyond mere compliance – it privileges substance over form. It recognises and urges companies to be mindful, not just of shareholders, but more crucially, stakeholders and the larger operating environment. In many instances, there is scope for a tripartite partnership of business, government, and civil society in dealing with contemporary challenges such as poverty, workplace discrimination, child labour, corruption, and human rights concerns that present significant challenges throughout Asia.

To be clear, CSR is not the silver bullet to solve corporate ills and malaise – if only it were that simple! Akin to the demise of Enron in corporate America at the turn of the twenty-first century, the blue-chip financial institutions that went bust in the financial convulsions bookended between the Asian Financial Crisis (1997–1999) and the Global Financial Crisis (2007–2009) had one thing in common. All of them claimed to engage in CSR and to subscribe to an ethical way of doing business. But, in truth, and as things have turned out, responsibility was patently lacking in the way they operated. Their actions ultimately spoke louder than the corporate spiel that provided feel-good cover, while various vices, including irresponsibility, fraud, and greed prevailed. The issue is not whether companies should engage in CSR, but how to operationalise and practice CSR in a purposeful manner. This requires that CSR functions not as a mere add-on or afterthought.

Instead, CSR is essentially about embedding corporate values within corporate culture, making it an integral part of how business is carried out and how profits are made. What is different today from the era of European colonialism in Asia is the growing interest and impact of international and domestic civil society, media (both traditional and new), anti-globalisation activists and shareholder activism on matters of CSR. Companies ignore these developments to their reputational peril, which will significantly affect their financial bottom line.

Third, CSR’s ability to regulate and govern in the commercial realm hinges on its inherent strength as soft law, nudging economic players to focus on how profits are made within an overarching framework that recognises the crucial role that both stakeholders and shareholders play in making any business both a profitable and sustainable proposition. Profits are important for sure. But profitability is a sine qua non if we are to avoid the Keynesian ‘in the long run, we are all dead’ scenario. In these challenging economic times, capitalism needs to be right-sized if it is to maintain its relevance, legitimacy, and vitality. CSR can be the humanising force because it is grounded in moral reasoning and leadership and recognises the importance of stakeholders in the creation of value for a company’s stakeholders. It underscores the economic realm as an ecosystem in which interdependence and trust are of crucial importance. In turn, this ensures that capitalism is sustainable.

The thrust of the arguments in this chapter coheres around how CSR can help to incorporate a robust sense of ethics and social responsibility in Asia’s business arena. The emphasis should be on how ethical and responsible conduct can be mainstreamed into corporate governance, and how society can encourage business to inject trust, responsibility, and wholesome values into their activities even as business seeks to generate economic value. The question is not why we need corporate governance and values but how to ensure that corporate governance and values inculcate the appropriate corporate conduct while ensuring that profits coexist within the framework of long-term sustainability. CSR has a vital role in that regard in demonstrating that for a business, value (economic and financial) and values (ethical and corporate) are not mutually exclusive but are symbiotically connected.

This chapter is organised as follows: section 29.02 examines CSR and the licence to operate to emphasise their growing importance in the corporate world in Asia. Section 29.03 drills down on South East Asia to further explore how CSR has had a variegated effect on a host of issues. In section 29.04, the chapter postulates CSR as an imperative for change, particularly in light of the growing recognition and importance of the enlightened shareholder value principle. Section 29.05 concludes.

 

§29.02    REDEFINING CSR FOR ASIA

CSR is a concept, a form of corporate conduct that is a lot easier to discuss than to define. How important is CSR in today’s business world? Is it a fad, a myth, a luxury, or a must-have? How compatible is CSR with the financial bottom line? Is it appropriate for companies to use CSR to boost their reputation? Is CSR for the big companies and not for the small and medium-sized enterprises? These are some of the questions that have continually challenged both critics and advocates of CSR. In Asia, CSR is generally well accepted even though it is regarded as an import of Anglo-American capitalism.

CSR is certainly more than corporate philanthropy and corporate volunteerism. CSR – despite its increasing popularity, saliency, and visibility – remains a controversial subject. CSR can be likened to the proverbial elephant being felt at different parts and perceived differently by different people. Despite the relative high profile of CSR, it remains a challenging concept and principle, attracting its ardent supporters and its fair share of strident critics. And businesses seem unsure how to approach and manage the CSR agenda, if at all.

Many definitions of CSR exist. To cite just one, the World Business Council for Sustainable Development (WBCSD) defines CSR as ‘the commitment of business to contribute to sustainable economic development, working with employees, their families, the local community and society at large to improve their quality of life’.12 While the concept of CSR may be relatively new in Asia, the actual practices and related activities are not. In essence, CSR posits that non-financial performance can contribute to corporate accountability and impinge on the financial performance of companies. Notwithstanding the many definitions proffered in the literature, CSR has evolved into an all-encompassing concept. It is perhaps more meaningful to discuss CSR not by reference to a single attempted definition of the concept, but instead within an umbrella of its salient attributes:

        – Responsible/ethical conduct (i.e., the domain of ethics).

        – The balancing of competing and even conflicting aims and aspirations of diverse shareholders and stakeholders (i.e., cross-sectoral engagement and partnership of business, society, and government).

        – Aiming for positive non-financial outcomes alongside the generation of optimal profits (i.e., reconciling the triple bottom-line considerations of environmental, social, and governance in evaluating corporate conduct).

        – Sustainability (e.g., quality of life, environmentally sustainable, intergenerational equity). and

        – Voluntary in nature, over and above what the law requires.13

Thus, CSR is about the integration of stakeholders’ social, environmental, and other concerns into a company’s business operations. To reiterate, CSR is fundamentally concerned with how profits are made by a company. The concept of the triple bottom line, or sustainable business, is relevant and instructive in this regard. Beyond the financial bottom line, the triple bottom-line considerations of environmental, social, and governance reflect the multifaceted impact that a business has on stakeholders and the larger operating environment. This understanding reinforces the value proposition of CSR as one that is not in conflict with shareholder interests, but rather is protective and facilitative of them in the long-term.14

It is important to recognise that CSR includes both the internal (ethical conduct, corporate governance, and transparency) and external (supply chain activities, impact on community and the environment) dimensions of a company’s activities. Too often, the internal dimension gets sidelined or forgotten, resulting in CSR having a very strong external manifestation in which enhancing corporate reputation is deemed more important than doing good (and, indeed, doing no harm). In many respects, it is artificial to separate the internal and external dimensions since they are intertwined and impact upon each other. But unless CSR is integrated into business behaviour in a holistic way, critics are likely to continue to label CSR as ‘greenwash’ or a public relations exercise in which the cynical objective is to enhance a company’s reputation and visibility as a responsible corporate citizen while having to achieve minimal tangible impact on corporate values (versus value).

Leaving aside semantic struggles over the definitions of CSR, but embracing its core features, CSR offers a viable platform through which a company can maintain its legal and, more importantly, social licence to operate. The inexorable trend is that of a ‘value shift’, whereby companies will attain their financial targets if they can satisfy both the financial and social expectations of their stakeholders. This entails the melding of high ethical standards and outstanding financial results against the backdrop of society expecting a higher standard of corporate conduct.15

 

[A]    A Broader Conception of Licence to Operate

Another way of looking at and justifying CSR focuses on the concept of a company’s ‘licence to operate’. Two meanings follow: the first is the legal licence to operate which is essentially a formal grant of the licence to operate by the authorities in a jurisdiction; the second relates to societal approval or cognisance of a company’s corporate conduct and impact that is deemed to be acceptable (taking account of the particular communities and societies that are impacted by the company’s operations).

A broader understanding of the licence to operate possesses two components: first, a contractual dimension in which a corporation is treated under the law as a separate legal personality, and, second, the subsistence of a quid pro quo arrangement expressed as an unwritten social contract in which a company maintains trust and confidence with stakeholders through operating in a manner that does not harm society. To maintain the broader licence to operate, the corporation’s compliance with laws and regulations, while necessary, is not sufficient to sustain the social licence to operate. Increasingly, CSR is seen as a vehicle by which companies can maintain both the formal and the social licences to operate. This approach underlines the importance of trust, the lack of which will result in negative commercial implications including a tarnished reputation and increased government regulation. In a worst-case scenario, the licence (formal and social) to operate may be revoked. As such, the financial bottom line is grossly inadequate as an indicator of corporate success even if the business of business is to make money and generate profits. But complementary to that is for a business to do good for its stakeholders even as it strives, naturally, to do well for itself.

What is evident is that CSR is conceived as a sound business approach that helps companies make money while doing good. Through the social contract idea, CSR embodies the symbiotic relationship between businesses and their wider operating environment. Interestingly, this is very much in line with the communitarian ethos espoused in many Asian societies. For instance, Article 5 of China’s Company Law captures this perspective well. Article 5 stipulates: ‘When engaging in business activities, a company shall abide by laws and regulations, observe social morality and business ethics, act in good faith, accept supervision by the government and the public, and bear social responsibilities.’16 In February 2013, India’s Lok Sabha passed the Companies Bill 2011 to update its 56-year-old omnibus Companies Act. Under the law, companies must spend at least 2% of their net profit on CSR activities.17

However, in much of Asia, the encouragement of CSR by governments, consumer groups, and citizens has been dominated by the ‘business case’18 for CSR, even as sociopolitical and cultural norms are relied upon to buttress the relevance of CSR in various facets of life. Further, there does not seem to be much critical discussion or concern with the fundamental need and imperative for companies to integrate CSR into their operations and way of doing business. CSR is still seen as an add-on, a luxury that is hard to justify in economic bad times. Such a hard-nosed approach to CSR is certainly not sustainable. The business case for CSR dwells obsessively on short-term costs and its impact on profits, without giving sufficient credence to the long-term benefits for companies engaging in CSR. In this regard, the appropriation of CSR by companies and the promotion of CSR by many governments and regulatory agencies appear to be unbalanced.19 There is the need to widen the generally narrow conception of CSR in Asia, which tends to focus on corporate philanthropy and one-off community projects, together with the mandatory photo opportunity with the political elites.

Given the growing global footprint of many Asian business and economic activities, the pressures to widen the conception of CSR are felt on two fronts. First, the promotion of CSR understanding and action has to incorporate ‘global corporate social responsibility’, in which companies are responsible for their actions beyond their own operations and into their supply chains.20 Second, CSR has to engage some of the very pressing issues that are endemic in much of Asia but which necessarily confront business, such as discrimination, labour and social issues, sustainability, and corruption. Indeed, CSR presents a platform for deeper interaction and engagement among corporate entities, society, and states/governments – one in which corporate power can be better harnessed and deployed rather than limited, for the greater good. However, success depends on whether the governing CSR framework in a jurisdiction goes beyond privatised modes of governance.21

While anchored in economic rationality capitalism is, at its core, both a human system and a human enterprise. Apart from profit-making, capitalism enables society to achieve a variety of human goals. These goals range from meeting basic needs to fulfilling exuberant wants and desires. They include wealth generation, the provision of employment opportunities, and the stoking of and reward to human ingenuity. The emphasis here is on the ‘human’ dimension. Ultimately, capitalism must reflect a human-centred and a values-oriented society. We often talk about a business licence to operate, but that requires, although often forgets, a moral obligation on the part of businesses to conduct their activities in ways that promote the common good, instead of privatising interests at the expense of the larger good.22

Undoubtedly, business is about competition that does not harm the larger society but rather brings out the best in it. It is also about intergenerational equity, in which current resources used by the present generation will not compromise the availability of similar resources to future generations. Competition is also about cooperation, which in turn is about trust.

In order for capitalism in Asia to function optimally, trust is a necessity. If we accept the foundational premise that business is a humanistic enterprise, then giving full expression to positive human values cannot simply be about maximising profits (value); instead, it has to be about ensuring that the legal enterprise is able to further and enhance fundamental human values as well. It is perhaps a cliché to say that we live in a world that is now characterised by interdependence. The dominance of the business world, renewed forces of globalisation, global supply chains, and the urgent importance of dealing with climate change mean that CSR takes on greater importance to ensure that businesses continue to be of benefit to society. The cynicism that many in Asia have towards CSR is perhaps not surprising. The blandness and generic quality of CSR as it is currently practised by most companies illustrates a cynical tendency to game stakeholders’ expectations and ‘spin doctor’ how society ought to feel about business.

Going forward, CSR has to expand the core purpose of corporations to be about more than just the oft-misunderstood maxim that ‘the business of business is business’. That maxim is not inaccurate if the term ‘business’ is construed narrowly as pure profit-making. Given the global challenges that face us today and the centrality of business to our lives and the economy, the role of business in society cannot be so narrowly circumscribed. Thus, if we re-conceptualise business as maximising and giving full expression to positive human values, then business cannot be just about making profits. Instead, it has to be about ensuring that the economic enterprise is able to further and enhance those human values instead of detracting from them. Responsibility is one value that has been marginalised in a mindless search for profits. American President Barack Obama emphasised responsibility in his inauguration address in January 2009: ‘Our economy is badly weakened – a consequence of greed and irresponsibility on the part of some but also our collective failure to make hard choices and prepare the nation for a new age.’ His prescription for the ill? ‘What is required of us now is a new era of responsibility.’23 It was an overdue reminder of the need for values-based leadership in the business world.

In this regard, CSR, as ethics in action, can function as a mode of moral reasoning and leadership in the economic ecosystem. As capitalism is not a zero-sum game, serving markets and society equates to serving business shareholders. In this respect, adding value to stakeholders and society will equally benefit shareholders too. Although profits are a legitimate objective, businesses also have a larger purpose of ensuring long-term profitability. This can only come about through capitalism which is inherently responsible, remaining mindful that it has the capacity to do good or wreak havoc at systemic, organisational and individual levels.

Other loci of power in challenging companies to address social and environmental concerns include employees, investors, government, and suppliers. Unsurprisingly, these stakeholders often have competing interests at stake. Hence, it will always be a significant challenge for them to rally companies to be socially responsible while producing good business performance. Essentially, a lodestone of action and commitment found within a company is that of leadership. A leadership that genuinely believes in values, shared purpose, as well as responsibility to stakeholders and the community at large can provide the much-needed impetus to drive a company forward and contribute optimally to society while also producing a reasonable financial performance.24 It is at this juncture that we turn our attention to CSR in South East Asia (known collectively by the regional grouping, the Association of Southeast Asian Nations (ASEAN)).

 

§29.03    CSR IN SOUTH EAST ASIA/ASEAN

[A]    Introduction to ASEAN and Progress Made

In January 2016, the ASEAN Economic Community was launched to be ‘a rules-based, people-oriented, people-centred ASEAN Community, where our peoples enjoy human rights and fundamental freedoms, higher quality of life and the benefits of community building, reinforcing our sense of togetherness and common identity’. In the light of great progress made in ASEAN in lifting people from poverty with economic growth, has ASEAN achieved this with equitable, inclusive, and sustainable growth? In this part, this chapter looks at the CSR and human rights situation in ASEAN. It will also examine what businesses can do to make the ASEAN Economic Community vision a reality in creating a sustainable, equitable, and inclusive community.

ASEAN was established on 8 August 1967 in Bangkok, Thailand, with the signing of the ASEAN Declaration by the founders of ASEAN, namely Indonesia, Malaysia, the Philippines, Singapore and Thailand. Brunei Darussalam then joined on 7 January 1984, Vietnam on 28 July 1995, Lao PDR and Myanmar on 23 July 1997, and Cambodia on 30 April 1999, making up what are today the ten Member States of ASEAN.25 If ASEAN were to be a single country, the combined land areas of ASEAN would make it the seventh largest country in the world. ASEAN is on its way to becoming the fourth largest economy by 2050. It is more populated than Europe, with the world’s third largest labour force. Sixty-seven million ASEAN households are currently in the consuming class and this number could double to 125 million by 2025. Total ASEAN Facebook users make it the world’s second largest Facebook community.26 ASEAN has tremendous growth potential. It is a demographically young region where more than 60% of the globe’s youth population resides.


Figure 29.1 (a) Population Living Below National Poverty Lines(%), ASEAN Member States, 2005–2006; (b) Labour Force Participation Rate by Gender(%), ASEAN Member States, 2000–2017
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Source: https://asean.org/storage/2018/12/ASEAN-Key-Figures-2018.pdf.

 

[B]    Diversity and Progress



Figure 29.2 ASEAN Member States: Selected Basic Indicators, 2017



	
Country
	
Total Land Area
	
Total Population
	
Population Density
	
Annual Population Growth
	
Gross Domestic Product at Current Prices
	
Gross Domestic Product per Capita at Current Prices

	
km2
	
Thousand
	
Persons per km2
	
Percent
	
USD Million
	
USD2
	
USD PPP3


	
Brunei Darussalam
	
5,765
	
421.3
	
73
	
1.0
	
12,212
	
28,986
	
76,282


	
Cambodia
	
181,035
	
15,717.7
	
87
	
1.7
	
22,340
	
1,421
	
4,104


	
Indonesia
	
1,916,862
	
261,890.9
	
137
	
1.2
	
1,013,926
	
3,872
	
12,365


	
Lao PDR
	
236,800
	
6,752.8
	
29
	
2.0
	
17,090
	
2,531
	
7,332


	
Malaysia
	
331,388
	
32,049.7
	
97
	
1.3
	
317,252
	
9,899
	
29,255


	
Myanmar
	
676,576
	
53,388.0
	
79
	
0.9
	
65,607
	
1,229
	
6,071


	
The Philippines
	
300,000
	
104,921.4
	
350
	
1.6
	
313,875
	
2,992
	
8,359


	
Singapore
	
720
	
5,612.3
	
7,796
	
0.1
	
323,954
	
57,722
	
93,920


	
Thailand
	
513,140
	
67,653.2
	
132
	
0.3
	
455,704
	
6,736
	
18,231

	
Vietnam
	
331,231
	
93,671.6
	
283
	
1.1
	
223,837
	
2,390
	
7,025

	
ASEAN
	
4,493,516
	
642,078.8
	
143
	
1.2
	
2,765,798
	
4,308
	
12,369
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Source: https://data.aseanstats.org/indicator/.

As the table shows, ASEAN is very diverse in many ways: economically the GDP per capita varies between USD 55,000 and USD 1000; geographically it varies from 1,900,000 sq km to 720 sq. km; in population, it varies from 420,000 to 262 million. Politically too, ASEAN is also very diverse in its systems of governance, including countries that have an absolute monarchy, one-party states, states formerly subjected to military government, and countries with various types of democratically elected governments. Despite these differences, the ten countries in ASEAN have worked together to create an ASEAN Community. The region enjoys peace and stability and has achieved real economic growth. Between 2007 and 2017, the regional GDP more than doubled from USD 1.337 trillion to USD 2.766 trillion.

Unsurprisingly, there are also differences among the ASEAN members on the adoption of responsible business practices and corporate social responsibility by businesses. Using membership of the ASEAN CSR Network and Global Compact signatories as an example for study, these differences are clear. These differences are reflected in levels of business respect for human rights in the various countries as well.

 

[C]    Corporate Social Responsibility in ASEAN

In 2014, a baseline study on CSR and Human Rights in ASEAN was undertaken for the ASEAN Intergovernmental Commission on Human Rights (AICHR).27 This study noted that while there was some form of CSR movement in all ASEAN countries, the level of implementation varied. All countries reported that they had good laws to promote and enforce responsible business conduct. However, there was poor implementation. These findings are reflected also in Table 29.1, which shows the status of UN Global Compact networks in ASEAN and the existence of organisations that could represent them with the ASEAN CSR Network (ACN), formed to promote CSR and responsible business in the region.

Table 29.1 Different Levels of Development of CSR in ASEAN (As of May 2019)



	
Countries
	
Member of ACN?
	
Number of UNGC Business Signatories
	
Number of UNGC Signatories
	
UNGC Network?


	
Brunei Darussalam
	
No
	
0
	
0
	
No


	
Cambodia
	
No
	
3
	
3
	
No


	
Indonesia
	
Yes
	
52
	
86
	
Yes


	
Lao PDR
	
No
	
0
	
1
	
No


	
Malaysia
	
Yes
	
34
	
41
	
Yes


	
Myanmar
	
Yes
	
130
	
137
	
Yes


	
The Philippines
	
Yes
	
17
	
30
	
Yes


	
Singapore
	
Yes
	
83
	
90
	
Yes


	
Thailand
	
Yes
	
36
	
41
	
Yes


	
Vietnam
	
Yes
	
13
	
20
	
Yes


Source: UNGC.

Table 29.1 shows the total number of signatories to the ten Principles of the United Nations Global Compact for each ASEAN Member State. The business organisations include companies, small and medium-sized enterprises, and local business associations, and the number of signatories is taken to reflect the commitment of businesses in these countries to the UNGC Principles, which promote corporate responsibility and CSR. As at May 2019, there were 449 signatories from ASEAN, of which 355 or 79% were business signatories. In October 2016, the total number of signatories was 756, with business signatories standing at 536 or 71%. These figures indicate a general overall decline in commitment, with the only increase in Singapore. However, the percentage of business signatories increased in Indonesia, Malaysia, the Philippines as well as in Singapore.

ASEAN 2025: Forging Ahead Together is the work plan for ASEAN for the period from 2015 to 2025. The work plan is developed around three pillars, which are the Economic, Political-Security, and Socio-Cultural Communities. In the document, CSR issues are covered under all three Pillars of the blueprint to achieve the objective of inclusive, equitable, and sustainable growth. The plan covers subjects such as decent work, environmental stewardship, human rights, anti-corruption, bio-diversity, and stakeholder engagement, among others, consistent with international norms. The Sectoral Bodies of ASEAN are expected to implement these plans with close monitoring and evaluation. However, the plan does not have any penalties for countries that do not implement their commitments. This has resulted in slow progress on many ‘soft’ issues.

 

[D]    Sustainability Reporting in ASEAN

Studies by the Centre for Governance, Institutions and Organisations of the National University of Singapore Business School (CGIO) and the ACN on sustainability reporting28 in ASEAN in 2016 and 2018 indicate progress in the number of companies making reports and in the level of disclosure generally. The studies covered Indonesia, Malaysia, Singapore, and Thailand in 2016 and included the Philippines in 2018. The countries were chosen based on the availability of reports. The study showed that improvement was dependent on a strong push from regulators. Where reporting was made mandatory, progress was better.


Figure 29.3 Sustainability Disclosure Level by Country
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Source: L.Loh, T.Thomas, Sustainability Reporting in ASEAN, CGIO and ACN, 2018.

 

[E]    Human Rights Issues in ASEAN

The drive to grow GDP within ASEAN is not without costs. Despite its economic advancements, 14% of the region’s population still lives below the poverty line.29 To create the ASEAN Economic Community and its emphasis on economic growth, non-economic indicators were overlooked in assessing investment and economic growth. There have also been deficits in the implementation of laws and regulations.

ASEAN’s pursuit of economic growth has had major unintended consequences, both social and environmental. These include pollution (especially transboundary haze); freshwater, terrestrial, wetland, marine, and coastal ecosystems are under intensified use and increasing pressure from industrial and agricultural activities; environmental impacts of rapid urbanisation; widening income gap; land grabs and labour issues especially forced labour, migrant labour, and poor working conditions. A Study on Business and Human Rights Disclosure in ASEAN by ACN and the Mahidol University in Thailand30 clearly showed that very few ASEAN businesses exhibited awareness, readiness, compliance, and strategy relative to their responsibility to respect human rights in accordance with the UN Guiding Principles on Business and Human Rights (UNGP) and on thematic subjects covered by the Global Reporting Initiative framework (GRI).

Businesses need to look at how they can comply with the expectations of the UNGP, which include a policy commitment to respect human rights, due diligence processes and a process for remedies when adverse impacts occur. The corporate responsibility to respect human rights extends to business relationships, meaning businesses are expected to apply appropriate standards to their supply chains as well. Implementing the UNGP should be aligned with businesses’ other CSR and responsible business practices. The UN Global Compact, the OECD Guidelines for Multinational Enterprises, the ISO 26000 International Standard on Social Responsibility, and other tools and initiatives provide useful guidance for businesses. Businesses should also communicate on their practices, with the GRI providing a widely applied source of guidance on reporting. Communication on practices and progress is important to both build up and monitor a culture of good practice.


Figure 29.4 Average Cumulative Score of the Top-Listed 50 Companies in Each Country Against the 21 UNGP Diagnostic Questions
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Figure 29.5 UNGP Disclosure Across Select ASEAN Countries
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While reporting against UNGP criteria was low, it was better in the sustainability reports organised by reference to the specific themes under the GRI framework. More stock exchanges are promoting reporting using frameworks such as the GRI.


Figure 29.6 Thematic Diagnostic Disclosure Coverage Across Select ASEAN Countries
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Source: Mullen, Thomas et al., Human Rights Disclosure in ASEAN, ACN, Mahidol University, Article 30 (2019).

 

[1]    Some Key Issues in the ASEAN Context

Certain issues raise endemic and systemic challenges in the ASEAN region. A brief description of some of these follows.

[a]    Forced Labour, Human Trafficking, and Migrant Worker Rights

Forced labour is typically perpetrated by private agents and criminal networks. By way of example, victims of human trafficking are typically deceived into a situation of servitude after having entered into a contract understood to involve legitimate and remunerated employment activities. Systemic factors such as prevalence of organised crime, low levels of education, and poverty may prove motivations for victims to seek out employment from unreliable sources.31 The plight of migrant workers is worsened by their immigration status. ASEAN is a hub for the cross-border movement of migrant workers, with about 14 million32 fanning out to work in other countries across the globe (of this number, about 6–6.5 million33 are working within ASEAN States). In 2014, South East Asian countries received about USD 57.5 billion in remittances.34

ASEAN Leaders signed the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers (hereinafter the ‘Declaration’) on 13 January 2007. More than ten years later, in November 2017, ASEAN heads of government signed an ‘ASEAN Consensus on the Protection and Promotion of the Rights of Migrant Workers’ (hereinafter the ‘Consensus’), the terms of which are not binding and every article of which is made subject to national laws. Civil society groups have been strongly critical of the limitations of the Consensus, arguing that a legally binding instrument would have ensured ASEAN Member States align their national labour laws to provide for better protection of workers’ and their families’ rights, decent working and living conditions, improved social protection, fair and equal opportunities for all – in conditions of freedom, equity, security, and dignity.35 Difficulties in achieving agreement on certain issues between sending and receiving countries delayed the finalisation of the instrument, including on the question of whether it should be legally binding or not. The Consensus was ultimately a compromise.

 

[b]    Land Acquisition

Land acquisition is an issue in the context of both agriculture and industrialisation. Many governments seek to develop land with little or no compensation for its indigenous inhabitants. That each ASEAN Member State has its own framework for protecting land rights is a trite fact. However, there are significant variations in the nature and effectiveness of such protections and their implementation. Unlike Indonesia, for example, Myanmar does not have legislative safeguards protecting the right of landowners, nor does it recognise the legality of custom when farmers seek to assert land ownership that way.36 In seeking to expand its coal mine operations in Myanmar, a Chinese mining company was criticised for demolishing a local temple without consulting local villagers living nearby.37 Meanwhile, the development of the Boeung Kak Lake in Cambodia led not only to the eviction of surrounding communities but also to environmental problems for other communities.

[c]    Women’s and Children’s Rights

In the sphere of labour conditions, serious forms of abuse of women’s and children’s rights still prevail in the region. This is particularly the case with respect to forced and child labour.38 A recent census in the Philippines estimated that 3.2 million children were considered to be engaged in some form of child labour.39

The ASEAN Commission on the Promotion and the Protection of the Rights of Women and Children (ACWC) was established in 2010. It is an intergovernmental commission with the primary purpose to promote and protect the rights of women and children in ASEAN. ACWC is tasked with upholding rights contained in the Convention on the Elimination of Violence Against Women (CEDAW) and the Convention on the Rights of the Child (CRC), which all ten ASEAN Member States have ratified. It remains to be seen whether ACWC will be effective in driving meaningful improvements in the landscape of human rights protections for these vulnerable groups throughout the region.

 

[d]    LGBT Rights

Globally, liberal democratic regimes have increasingly embraced legislative and constitutional safeguards to enshrine the protection of LGBT rights.40 Such LGBT rights include the right to be free from violence, including hate crimes, and encompass the protection of LGBT rights as well as adoption and marriage rights.41 Societal attitudes towards LGBT issues vary across the ASEAN Member States and tend to oppose the promotion of LGBT rights and freedoms, especially where conservative factions of Christianity and Islam are entrenched. Social acceptance in Vietnam, for example, is only skin deep. Although Vietnam has been praised for repealing the same-sex marriage ban,42 the LGBT community remains widely ostracised. By comparison, whereas Indonesia has never enacted laws that criminalise homosexual acts, it does not follow that the national pulse is pro-LGBT.

[e]    Transboundary Haze

Transboundary smoke haze from land and forest fires during the traditional dry season from June to October has been a perennial problem in the southern ASEAN region in the past decade. These fires are caused mainly by land clearing and ‘slash and burn’ agricultural practices in Indonesia, particularly Sumatra and Kalimantan. The resultant smoke haze from such activities can be carried over to Malaysia and Singapore.43

[f]    Corruption

ASEAN fares badly in Transparency International’s Corruption Perception Index (CPI). The 2018 CPI is low for most ASEAN countries, except for Singapore which ranks in the top three out of 180 countries and territories with a score of 85 out of 100. Brunei is at thirty-first position with a score of 63. All other ASEAN countries scored below 50. After Indonesia, at eighty-sixth position with a score of 38, all other ASEAN countries are in the bottom half of the Index, closer to the bottom. Cambodia scores 20 and ranks 161st out of 180 countries/territories.44


Figure 29.7 Corruption is the Biggest Challenge in ASEAN
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Corruption can be either a direct cause of human rights abuse or a key factor in supporting fertile conditions for such abuse. Action to improve the human rights situation will be difficult without tackling corruption in all its forms. In theory, this should not be difficult, as all ASEAN States have ratified the UN Convention Against Corruption (UNCAC). But there are still gaps in the laws and practices in many countries as compared with the requirements of UNCAC. Corruption stands in the way of effective enforcement of anti-corruption measures. Businesses are a major contributor to corruption in the region. For example, the annual report of Singapore’s Corrupt Practices Investigation Bureau (CPIB) shows that nearly 90% of the cases registered involved businesses.45


Figure 29.8 CPIB: Breakdown of the Cases Registered by Private Versus Public Sector
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Source: https://www.gov.sg/~/sgpcmedia/media_releases/cpib/press_release/P-20190425-1/attachment/CPIB%20Press%20Release_Corruption%20Statistics%202018.pdf.

In a study by ACN and the National University of Singapore’s Business School Centre for Governance, Institutions and Organisations (CGIO), businesses are making progress with disclosures relating to their business integrity, but the disclosure rates remain very low.


Figure 29.9 ASEAN Businesses Have Not Been Forthcoming on Their Integrity-Related Disclosures
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[2]    Addressing Human Rights Challenges

Significant steps have been taken in ASEAN to address urgent human rights issues. In 2009, the ASEAN Intergovernmental Commission for Human Rights (AICHR) was established as the regional bloc’s overarching institution with overall responsibility for the promotion and protection of human rights in ASEAN. Subsequently, the ASEAN Human Rights Declaration (AHRD) was adopted in 2012. The AHRD has a chapter on the right to development, which states that the ‘Peoples of ASEAN are entitled to participate in, contribute to, enjoy and benefit equitably and sustainably from economic, social, cultural and political development.’ It also provides that, ‘ASEAN Member States should adopt meaningful people-oriented and gender responsive development programmes aimed at poverty alleviation, the creation of conditions including the protection and sustainability of the environment.’

In May 2016, ASEAN Labour Ministers adopted the ASEAN Guidelines for CSR on Labour, which used internationally accepted standards, such as the core conventions of the International Labour Organisation to provide guidenace on responsible business conduct. In November 2016, a regional strategy for CSR and human rights was an outcome of a joint seminar organised by AICHR and the ACN. This document covered the responsibilities of governments, businesses, trade unions, and civil society in moving the CSR, business, and human rights agendas forward. It has not yet been formally adopted by ASEAN leaders, due to a lack of enthusiasm from some parties. At the same time, it has not been rejected. Meanwhile, the ASEAN work plan for 2015–2025 encapsulated in ASEAN 2025: Forging Ahead Together outlines the clear intention of the bloc to improve the human rights situation in the region by addressing economic, social, and environmental issues facing ASEAN.

The ACN is a major CSR initiative of the ASEAN which was launched on 11 January 2011 with the objective to incorporate CSR into businesses’ agendas in ASEAN, as well as to contribute towards sustainable socio-economic development in ASEAN Member States. ACN has championed CSR as the normative means of mainstreaming human rights into business practices, in keeping with the UNGP.

ACN is working with ASEAN Member States and Bodies to implement responsible business conduct. In November 2016, ACN developed, with AICHR and other stakeholders, a regional strategy for CSR and human rights.46 ACN is also working with ASEAN to implement the 2025 work plan on responsible business and CSR issues.

As ASEAN continues to improve its competitive strength in the business arena and integrates itself into the global economy, there is a need to ensure that standards in corporate governance and accountability, transparency, and legitimacy are observed and maintained. Businesses that are based and/or operating in the ASEAN region are increasingly facing expectations to demonstrate that they operate in a responsible manner. Governments in the region are beginning to provide guidance to companies, including through agencies such as national stock exchanges and corporate regulators, official investment insurance or guarantee agencies, and national human rights institutions (NHRIs).

As an example of this trend, ASEAN stock exchanges are increasingly promoting social and environmental sustainable reporting. Beginning in 2012, the Singapore Exchange, Bursa Malaysia, and the Stock Exchange of Thailand have actively encouraged listed companies to report on their CSR initiatives.47

The AICHR is also proactively moving the agenda in this area. Recognising the nexus between business practices and human rights, AICHR’s first thematic study on human rights was on CSR. The study, which was launched in 2014, highlighted the fact that businesses can create opportunities that enhance the livelihood of the peoples, workers, and the communities around them. Conversely, businesses can and do cause negative impacts or detriments, internally and externally. Such adverse impacts should be discouraged, mitigated, and prevented through, for example, the adoption of effective and comprehensive strategies on business and human rights.

 

[a]    Role of Business

Parallel to these developments, there is also a growing recognition that CSR is a relevant concept that provides tools for business entities to promote and respect human rights. In other words, not only good business practices contribute to the promotion of and respect for human rights but, conversely, also the respect for human rights makes very good business sense for companies, as well as for the states. ACN is working with the ASEAN Business Advisory Council (ABAC) to promote responsible business in ASEAN. ASEAN leaders established ABAC in 2001 to advise them on business matters. In 2015, ABAC (with input from ACN) made recommendations to ASEAN leaders on the importance of recognising CSR and responsible business that included recommendations on issues such as decent work and migrant workers.

In 2018, ABAC appointed ACN as their ‘sector champion for responsible and inclusive business’. This was followed by joint recommendations to the ASEAN Economic Ministers to support responsible business. One step was to define responsible business with a view to resolving confusion over the multiplicity of CSR initiatives globally. ACN has drafted a ‘Code’ for Responsible and Inclusive Business in ASEAN. It is based on globally accepted standards such as the ILO conventions, UN Guiding Principles, UN Convention Against Corruption and ISO 26000 Guidance standard on social responsibility. They are now working to create a network of responsible and inclusive businesses in ASEAN that will uphold these globally accepted standards for responsible business. The ACN and ABAC joint initiative is called the ASEAN Responsible and Inclusive Business Alliance (ARIBA). Both organisations are working to get businesses of all sizes, types, and in different sectors to work together in this Alliance to mainstream these CSR activities.

 

[3]    Summary

ASEAN has made much progress over the last few years in achieving economic growth and in promoting CSR and human rights. Compared to where matters stood a decade ago, the progress is remarkable. But when it is compared to global standards and the issues that persist in ASEAN, it is clear that much work remains to be done. The challenge for ASEAN is to adopt and adapt good and sustainable practices in CSR and human rights while creating wealth to improve the lives of people. The ACN and AICHR have an important role to play in embedding responsible business conduct, CSR, and respect for human rights into the region. The future of ASEAN and the prosperity of the states and their peoples will depend on the successful creation of a sustainable, equitable, and inclusive ASEAN Community.

§29.04    CSR AS AN IMPERATIVE FOR CHANGE

Issues relating to corporate accountability, social responsibility, and ethical conduct were not alien to the forerunners of today’s corporate entities and multinationals. Activists and scholars have elaborated at length on how businesses pay lip service to CSR. What is urgently needed is a new paradigm of responsible business that incorporates social and environmental concerns into the corporate agenda. The leadership role in engendering meaningful CSR, while often underestimated, is much needed to drive a framework that would help make CSR a sine qua non of business, while also cementing the trust between business and society.

Traditionalists might view this expanded mandate as an unnecessary encroachment that would undermine the first priority of business – which is to contribute to economic wealth. To be sure, that is still of primary importance, but as the corporate scandals over the last two decades have shown, a singular determination to make profits at all costs will only damage the larger economic ecosystem and make capitalism untenable. The late Milton Friedman, a Nobel laureate in economics and guru of free-market capitalism, called CSR a ‘fundamentally subversive doctrine’ in a free society.48 But, often forgotten, Friedman also reminded us that while a company’s responsibility is to make profits for its shareholders, that goal must not violate the fundamental rules of ethics and social responsibility:

‘… [t]here is one and only one social responsibility of business – to use its resources and engage in activities designed to increase its profits; so long as it stays within the rules of the game, which is to say, engages in open and free competition without deception or fraud.’49

Friedman reiterated that business is about making ‘as much money as possible’ but ‘conforming to the basic rules of the society, both those embodied in law and those embodied in ethical custom’.50 This important caveat is often ignored. In short, CSR can be the driver through which business and society are symbiotically and synergistically linked. It need not be a zero-sum game. As the New York Times columnist Thomas Friedman observes of green technology, ‘You can’t make a product greener...without making it smarter – smarter materials, smarter software or smarter design.’51

Capitalism is arguably facing a deep crisis of legitimacy. This chasm between business and society is not a recent development but a state of affairs that has persisted and heightened since the 1970s. In these extraordinary times, CSR epitomises equilibrium and demonstrates how businesses and society can coexist and thrive. Put simply, business is a humanistic enterprise and a moral economy that we ignore to our peril.52 The stakes are high in Asia – as pointed out earlier – being the world’s factory and key market has shifted the centre of gravity of CSR to Asia.

The developments in CSR in the commercial sphere increasingly have a legal dimension. For example, in the United Kingdom, this development has been given impetus by section 172 of the UK Companies Act, which codifies the fiduciary duty of a company director to promote the ‘success’ of the company. This recent codification of a director’s duty to act in good faith in the company’s best interest necessarily means that the interests of stakeholders, who may not necessarily be shareholders, must be factored into decision-making. In turn, this requires a director to act in good faith with due regard to the probable long-term consequences, the interests of employees, suppliers and customers, as well as the implications for the environment and concerns of the community at large. This would obviously include maintaining high standards of probity, propriety, and reputation in business conduct. This legislative provision underlines the importance of making decisions for the long-term and factoring into such decision-making how they affect shareholders and stakeholders alike.53

Similarly, Greenfield notes that corporate law reform holds ‘significant promise’ in dealing with social concern issues:

‘If corporate management owed fiduciary duties to the firm as a whole, or if corporate decision making bodies included representatives of various stakeholders, the unique and powerful capabilities of the corporation could be put to use to create wealth, to distribute it broadly and to do so more efficiently than through existing regulatory options.’54

In Canada, corporate governance reforms are moving towards a direction in which CSR concepts are embodied within corporate governance practices.55

While activities and programmes that demonstrate commitment to CSR are important, all too often businesses (even law firms and lawyers) fail to realise that genuine CSR is fundamentally about values, norms, and attitudes towards a variety of stakeholders. These values, norms, and attitudes speak to how business is done and how it can effectuate self-regulation. In many discussions on CSR, ethics is often mentioned only in passing. This is problematic since CSR programmes and initiatives that lack an ethical backbone will not be sustainable and impactful. To be sure, profits are important. Businesses are not charities after all. Profits are needed to make business sustainable and to deploy new talents, technology, and resources in the service of stakeholders. But it cannot be the be-all and end-all. Instead, profits should go towards ensuring that the business of a business is able to further and enhance positive human values instead of undermining them. In short, how earnings and profits are reaped is of great importance and deserves greater consideration.

Another developing trend is the growing role accorded to stakeholders in corporate governance. This is where the law and CSR intersect and also where CSR and corporate governance can be better aligned. The common denominator is the stakeholder. The G20/OECD Principles of Corporate Governance explicitly recognise the role of the stakeholder in Principle IV. The adopted (minor) revision in 2015 to Principle IV reads:

‘The corporate governance framework should recognise the rights of stakeholders established by law, international agreements or through mutual agreements, and encourage active co-operation between corporations and stakeholders in creating wealth, jobs, and the sustainability of financially sound enterprises.’56

The articulation of revised Principle IV, in part reads:

‘The competitiveness and ultimate success of a corporation is the result of teamwork that embodies contributions from a range of different resource providers including investors, employees, creditors, and suppliers, and customers. Corporations should recognise that the contributions of stakeholders constitute a valuable resource for building competitive and profitable companies. It is, therefore, in the long-term interest of corporations to foster wealth-creating co-operation among stakeholders. The governance framework should recognise that the interests of the corporation are served by recognising the interests of stakeholders and their contribution to the long-term success of the corporation’57 (Emphasis added).

In tandem with the strong market and managerial logic in today’s corporate sphere, professionalism has tended to emphasise technical competency and rigour, especially in Asia. This is legitimate, but the danger in prioritising professional knowledge above professional values and ideals is the undermining of the ethos of professionalism. All too often, business professionals know that they must provide lawful (what’s legal) advice in the course of their work. But, often neglected is the moral duty to provide ethical (what’s right) advice as well. Consequently, this results in ‘ethical fading’ where one no longer sees the ethical dimensions of a decision. Bounded ethicality, when individuals make decisions that harm others and when that harm is inconsistent with these decision-makers’ conscious beliefs and preferences, is also manifested. Together, ethical fading and bounded ethicality demonstrate how crucially the principle that an organisation should behave ethically can affect ethical decision-making.58 Corporate governance can benefit by recognising how corporate governance blind spots are triggered by an over-reliance on compliance with rules and regulations, which ultimately undermine the effectiveness and efficacy of the regulatory framework.59 The ‘cult of regulation and rules’ detracts from the objectives that CSR seeks to attain. To be clear, this is not a call to do away with regulation; instead, it is a call not to place a blind reliance on regulation. Regulation alone is not the answer to corporate excesses.

It should be emphasised that this is not about imposing one’s moral scruples and rectitude, but rather about appreciating how decisions will affect others and what those effects will be. Put simply, a business executive’s ethical and professional responsibility is to use his professional skills, knowledge, and values such that they respond fully to the needs and interests of clients, customers, employees, and other stakeholders in a responsible manner. In particular, the strategic approach to CSR, one that leverages on opportunities to create ‘shared value’ by integrating a social dimension to the value proposition of a business, insists that meaningful social impact is integral to a business. In that sense, social impact provides a vital competitive advantage because it creatively meets the economic and non-economic needs of business and society.

More importantly, by building on the intricate interdependence of business and society, long-term success of the business is secured and sustainability is also assured. Put simply, stakeholders function as stewards of a company, dampening the long-standing emphasis on shareholder primacy. This ‘shared value’ approach to CSR signals the need for an attitudinal shift in which existing norms and assumptions of legal practice are critically examined, challenged, and recalibrated. In the process beliefs will be changed, behaviour modified, and value systems at the individual, corporate, and societal levels tweaked. A strategic approach to CSR also yields another advantage, that of catalysing innovation.

As strategic CSR is driven by the motivation and the imperative to generate shared value for both business and society, a genuine commitment to CSR will precipitate innovation that is potentially both economic and social value giving. In turn, this will open new frontiers for business possibilities while building trust and confidence between business and society.60

 

§29.05    CONCLUSION

If one’s actions are motivated only by profit,

one will have many enemies.

– Confucius

 

What then is the future of CSR in Asia? To avoid the scepticism that characterises much of CSR in other parts of the world, CSR in Asia must go beyond being a mere public relations exercise that generates short-term publicity and a feel-good effect, but leaves no sustainable and meaningful outcomes. In some respects, CSR can help right-size the way a business views society and its social responsibilities. For starters, the corporate world needs to embrace society of which it is a member. The business ecosystem is not a zero-sum game. Goodwill, reputation, moral fibre, and profits are attained interdependently over the long-term, and CSR will be better appreciated if we truly recognise this interdependence.

This chapter argues that CSR has a critical role to play in today’s business world. In particular, CSR in Asia can be a mode of regulation and governance. CSR cannot operate from the tired and unimaginative paradigm of mere corporate communications, corporate volunteerism, and traditional philanthropy. In a world where the vices of companies can now be easily reported through mass media and citizen journalism, adopting a purposeful, values-centric approach to align business operations with societal values is fast becoming an indispensable principle of corporate management and an invaluable business strategy towards sustainability and value creation for a business. CSR is no longer a luxury but a critical component of the ethical responsibilities of a business.

Regulatory endeavours and corporate governance reforms in the past decade have increasingly intersected with mainstream CSR motivations. The current economic uncertainty provides an opportune time for Asian companies (be it multinational corporations, government-linked, or small and medium-sized enterprises) to reflect on the role of business vis-à-vis society. It is this malaise and the lack of trust between businesses and between business and society, which form the backdrop to the current economic climate. CSR is one of the platforms that can be used to assist in corporate governance efforts. This quest for better regulation and corporate governance has enabled CSR to be increasingly inducted and mainstreamed into corporate governance thinking.

CSR in Asia can move towards being characterised by the dual perspective of risk management and value-driven/principled governance and operations. Good corporate governance is primarily about the integration of values and rules to deliver economic and non-economic value to shareholders and stakeholders alike. Indeed, corporate governance is moving beyond the core governance methodology to embrace the values dimension.

Corporate governance needs to go beyond laws and regulations and mere compliance therewith.61 Companies must be mindful of their activities and their impact on the wider operating environment. In this connection, an area worth keeping an eye on is how companies manage the negative externalities that arise from their operations as part of their CSR. CSR can complement a growing suite of legislations by engendering the development of desirable values and norms. Although the law is often the lowest common denominator and tends to lag behind developments in the social and business arenas, regulatory bodies across the globe are sensitive to the severe limits of a command-and-control type regulatory framework in a subjective and often contentious area. Thus, CSR can significantly impact the basis of accountability and responsibility within a business while also ensuring that corporate governance is purposeful.62

Even if regulation, broadly conceived, is seen as desirable, it is likely that the regulatory framework would be characterised by regulatory norms (rather than enshrined in mandatory laws) that have been arrived at in consultation with the other stakeholders. Ultimately, the policy intent is the same: to put the parties concerned on notice as to the expected corporate behavioural standards that are legitimately agreed upon and complied with voluntarily, thereby requiring minimal governmental oversight.

The intrinsic attraction of such an approach coheres around a norms-based mode of self-regulation, which appeals to the business sense of making profits in a sustainable, reputable, and equitable manner. This ‘carrot approach’ also means that the government can wield the ‘stick’ of legislation and regulation if earlier efforts to induce the desired conduct are unsuccessful. Ultimately, what is needed is to incorporate a robust sense of ethics and social responsibility in the business arena. The emphasis should be on how corporate law can mainstream ethical and responsible conduct, and how society can encourage businesses to inject responsibility and values into their activities.63 The question, therefore, is not about why enlightened corporate governance should be pursued but rather, how corporate governance can be leveraged to inculcate the appropriate corporate conduct while ensuring that short-term profits coexist within the framework of long-term sustainability.

In this regard, CSR has a crucial role to play as a manifestation of ethical and responsible conduct in Asia, particularly when it comes to harmonising appropriate business conduct across jurisdictions in the region. CSR has tremendous potential to help businesses do well and do good. CSR is at a critical crossroads. All the corporate ethical failures that have been implicated in the past decade and earlier can boast of CSR activities and contributions. So CSR, as it has been practised to date, is evidently not good enough. Notwithstanding that the interactions of business, government, and society are different in Asia, it would be pretentious to state that there is one universal way of performing CSR. Nonetheless, for CSR to remain relevant, purposeful, and effective, the value system and the practices of CSR will have to adapt to the needs of business and society in any part of the world. The key is not to adopt a dogmatic view of what constitutes CSR. Rather, the challenge is to emplace a contextualised CSR for Asia that is nuanced and sensitive to the cultural traditions, the societal ethos, the peculiar challenges, and expectations of business entities that exist in the region, while at the same time reaffirming the ethos of responsibility and ethical conduct in the way business is done.

In the final analysis, CSR can engender in corporate governance the imperative to generate and instil a culture of corporate accountability before, rather than after, corporate malfeasance occurs. With its emphasis on ethical conduct and stakeholder engagement, CSR can catalyse this necessary transformative process and endow business with purpose and effect.
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CHAPTER 30    The Intersection of Corporate Social Responsibility and African Regulations, Policies, Laws, and Initiatives

Nkiruka Chidia Maduekwe & Cheri-Leigh Young

This chapter examines regulations, policies, laws, and initiatives on corporate social responsibility (CSR) within the African context. To undertake this task, the chapter evaluates the legal framework at a regional, subregional, and national level in respect of four key areas. The United Nations Global Compact forms the basis for these four areas, namely: human rights, labour standards, the environment, and anti-corruption. The UN Global Compact has been specifically chosen because it provides a global framework for corporate governance aimed at realising the United Nations goals. To this end, we argue that CSR in its broadest terms can be realised through this framework. The chapter finds that the concept of CSR, while in its infancy in Africa, has managed to gain a firm foothold in the legal framework, albeit indirectly or unintentionally. The evaluation of the four factors of the UN Global Compact – human rights, labour standards, the environment, and anti-corruption – reveals that all four aspects feature prominently across the African continent, whether viewed at a regional, subregional, or national level, in respect of Nigeria and South Africa specifically. Weaknesses in the approach to CSR are evident, however. For one, there is a consistent failure to define the expectations required in terms of CSR, with the result that corporations are still largely left with the discretion to determine the nature of these obligations. The chapter concludes that once CSR is explicitly required within the legal framework of countries, States need to adopt mechanisms that can facilitate and complement the implementation of CSR programmes.

§30.01    INTRODUCTION

This chapter examines regulations, policies, laws, and initiatives on corporate social responsibility (CSR) within the African context. Much has been said about the nature of CSR obligations adopted by the global North.1 Thus, this chapter investigates the CSR obligations imposed on corporations operating in Africa. To undertake this task, the chapter evaluates the legal framework at a regional, subregional, and national level in respect of four key areas. The United Nations Global Compact (UNGC)2 forms the basis for these four areas, namely: human rights, labour standards, the environment, and anti-corruption. The UNGC has been specifically chosen because it provides a global framework for corporate governance aimed at realising the United Nations goals. To this end, we argue that CSR in its broadest terms can be realised through this framework.

Although CSR as a concept has varied definitions,3 in this chapter, CSR is defined as the obligations owed by a corporate organisation to the society within which its operations take place.4 These obligations are different from what the corporate entities owe its shareholders.5 This is consistent with the view that ‘CSR involves more than corporate governance … it deals with the relationship between the company and multiple stakeholders.’6

The traditional approach of businesses to CSR has been to implement voluntary initiatives, with entities regulating their own behaviour in this regard.7 However, States have begun to formalise aspects of CSR through legal mechanisms, thereby making them mandatory.8 According to Mostert et al., legal mechanisms ensure the realisation of CSR where voluntary initiatives and self-regulation fail.9 Watts argues that mandatory CSR regulation by States is essential.10

While the concept of CSR escapes a concrete definition, tangible obligations imposed on businesses, which seek to promote CSR-like objectives, can be discerned.11 At the international level, a number of guidelines, codes, and initiatives have sought to elucidate these obligations, as well as the requirements for fulfilment by corporations. These guidelines, codes, and initiatives can be broadly described as the ‘internationally recognised CSR standards’.12 They include, for example, the United Nations Guiding Principles on Business and Human Rights (UNGPs),13 the United National Global Compact,14 the International Labour Office (ILO) Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy,15 the ILO Declaration on Fundamental Principles and Rights at Work,16 the ISO 26000 Social responsibility,17 the Extractive Industry Transparency Initiative (EITI),18 the OECD Guidelines for Multinational Enterprises,19 the Voluntary Principles on Security and Human Rights 2010,20 and the Global Reporting Initiative (GRI) Sustainability Reporting Standard.21 These instruments are not binding and are categorised as public international soft law instruments and non-profit governmental (NGO) organisation CSR guidelines.22 This notwithstanding, they are generally accepted by States as international CSR standards.23 The concept of CSR has expanded to such a degree that specific certification schemes have been developed to influence the behaviour of corporate entities in certain sectors. Examples include the Rainforest Alliance and UTZ,24 the Forest Stewardship Council (FSC) certification,25 the Marine Stewardship Council (MSC) certification,26 as well as the Fairtrade certification.27

Taking cognisance of the chapter’s focus on Africa, it is necessary to state that given (i) the breadth and depth of regulations, laws, policies, and codes across the African continent; and (ii) the range of features that inform the legal and sociopolitical landscape of each of the fifty-four African countries, such as diverse religious, political, cultural, and language factors, a comprehensive discussion on every aspect related to CSR is beyond the scope of this chapter.28 To achieve its stated objective, this chapter examines CSR from a regional, subregional, and national perspective. The regional focus looks at CSR from the perspective of the African Union, to discern obligations imposed on Member States. The regional perspective focusses specifically on the Economic Community of West African States (ECOWAS) and Southern African Development Community (SADC). Finally, CSR is examined from the perspective of a national jurisdiction within each of these regional economic communities, specifically, Nigeria and South Africa, respectively.

 

§30.02    CSR: REGIONAL AND SUBREGIONAL PERSPECTIVE

This section examines the African Union, ECOWAS, and SADC regulations, policies, laws, and initiatives, as far as they promote the principles contained in the UN Global Compact, namely, human rights, labour standards, the environment, and anti-corruption. The goal is to identify those obligations that may be imposed on corporations operating in Africa, bearing in mind that regional and subregional commitments are primarily imposed on the Member States.

[A]    Regional: African Union (AU)

The African Union seeks an ‘integrated, prosperous and peaceful Africa, driven by its own citizens and representing a dynamic force in the global arena’.29 The AU has specific legal instruments for anti-corruption,30 human rights,31 child labour,32 and the environment.33 These obligations, however, must be realised by the Member States and are not targeted at corporations. States are mandated to enact national legislation to reflect these obligations, which may have an effect on the operation of corporations. CSR in Africa has been described as being in its ‘infancy’ and is treated in some States with suspicion as an imperative of the global North.34 It has also been described as ‘positive payback’ philanthropy, with ‘public relations benefits’, undertaken by large and multinational corporations on the African continent.35

The draft Pan African Investment Code (PAIC),36 which was formulated by the African Union Commission, explicitly provides for the obligations of an investor.37 As per the definition in the PAIC, an investor refers to ‘any national, company or enterprise of a Member State or a national, company or enterprise from any other country that has invested or has made investments in a Member State’.38 The PAIC is intended to act as a guide in respect of investments:39 it sets out the rights and obligations of the Member States and investors while trying to attain a balance between the potentially competing interests of these parties in this regard.40 The objective of the PAIC is to protect, promote, and facilitate investments that ‘foster the sustainable development of each Member State, and in particular, the Member State where the investment is located’.41

The PAIC also includes CSR-like obligations. Article 22 of the PAIC is titled ‘Corporate Social Responsibility’, and it requires investors to ensure that their economic imperatives ‘do not conflict with the social and economic development objectives of host states’.42 More specifically, Article 22 requires investors to ‘contribute to the economic, social and environmental progress with a view to achieving sustainable development of the host state’.43 The PAIC, therefore, aims to facilitate the implementation of CSR. However, a serious shortcoming is that there is no express definition provided for CSR. This notwithstanding, other provisions of the PAIC reveal a reflection of the elements required by the UN Global Compact.

In the first instance, explicit provision is made for the realisation of human rights requirements.44 Investors are required to recognise and implement internationally recognised human rights and ensure that they are not complicit in the abuse of these rights. Second, those to whom the PAIC applies are required to respect labour rights.45 There is also a clear requirement to eliminate forced and compulsory labour, as well as child labour.46 Insofar as the environment is concerned, investors must ensure that investments are made against the backdrop of environmental impact assessments.47 Environmental protection and restoration of damage to the environment are paramount.48 Finally, there are also express anti-corruption requirements which state that investors may not:

(O)ffer, promise or give any unlawful or undue pecuniary or other advantage or present, whether directly or through intermediaries, to a public official of a Member State, or to a member of an official’s family or business associate or other person in order that the official or other person act or refrain from acting in relation to the performance of official duties.49

Thus, it is clear that in accordance with the PAIC, investors’ obligations include the four CSR areas indicated by the UN Global Compact. However, problematically, the PAIC is not yet enforceable.50 A further difficulty is that the Member State is responsible for the adoption of relevant measures to apply the rules provided in the PAIC, which may be a lengthy exercise.51 This notwithstanding, PAIC provides a guideline that can be adopted at both the subregional and national levels.

In improving the PAIC, it is suggested that CSR should be explicitly required, and a clear definition of CSR must be provided. This is particularly so because of the understanding of CSR in Africa: as it is mainly understood as corporate philanthropy.52 It is necessary to note that even though historically, ‘CSR has been associated with corporate philanthropy,’53 today it has evolved such that it goes beyond this concept.54 While CSR is both voluntary and mandatory in scope, corporate philanthropy, however, is specifically voluntary, even where ‘there is always societal expectation that businesses provide it’.55 Another difference between CSR and corporate philanthropy is that in fulfilling CSR obligations, businesses are expected to ensure that their activities protect and promote human rights, labour standards, the environment, and anti-corruption.

The PAIC should specify how an investor would be required to contribute to the economic, social, and environmental progress of the host State. It is also necessary to link the articles which indicate aspects of CSR to Article 22. Furthermore, since the PAIC specifies that it is applicable to both Member States and investors, to ensure its effective enforcement, the African Court on Human and Peoples’ Rights should be given jurisdiction over matters concerning failure by either Member States or investors to adhere to the stipulated provisions.

 

[B]    Subregional

At a regional level, there is clearly an absence of any express framework requiring the implementation of CSR, particularly since the PAIC is not yet enforceable. However, more has been done at the subregional level to realise the imperatives of CSR. The purpose of this section is to discuss the nature of the obligations created by two of Africa’s regional economic communities, namely, ECOWAS and SADC.

[1]    ECOWAS

One of the objectives for establishing the ECOWAS56 is to create a forum through which the West African States57 can promote the harmonious economic and social development of their States58 so as to ‘improve the living standards of their peoples’.59 In pursuing this objective, Member States are mandated to ‘harmonise and coordinate their policies and programmes in the field of natural resources’;60 ‘take every appropriate step to prohibit the importation, transiting, dumping and burying of hazardous and toxic wastes in their respective territories’;61 work together to develop fisheries, forestry, livestock, and agriculture;62 and preserve, protect, and enhance the natural environment.63

Paragraph 64 of the ECOWAS Conflict Prevention Framework (ECPF)64 is designed to facilitate the implementation of the above obligations. As part of ensuring that the management processes for natural resources are environmentally friendly, transparent, and equitable, Member States are mandated to ‘with the cooperation of civil society organisations, develop, capitalise and apply government and corporate social responsibility pacts to underpin resource exploitation in the extractive sector’.65

Taking cognisance of paragraph 64 of the ECPF,66 the UN Global Compact, and the ILO Declaration on Fundamental Principles and Rights of Work,67 Article 11 of the ECOWAS Directive mandates Member States to ensure that submission of CSR is made part of the requirements for granting of mining rights.68 Where the mining right holder fails to do so, such action shall form the basis for the mining right to be revoked.69 Article 11 further provides that the submitted CSR is required to improve the mining communities’ livelihood.70 Also, the submitted CSR ‘shall be drawn up with the active participation and agreement with the local communities’.71

Similar to the PAIC, although both the ECPF and the ECOWAS Directive make provision for CSR, both instruments fail to define CSR within the context of the provisions. Furthermore, apart from stating that the submitted CSR must enhance the livelihood of mining communities, the ECOWAS Directive is silent on the content of CSR. Instead, it leaves this formulation to the discretion of the local community, to decide what the required CSR should be. As stated above, given that most African societies perceive CSR as corporate philanthropy, local communities might request that as part of CSR, mining companies provide certain services or quasi-governmental functions, such as the provision of employment, boreholes, schools, roads, hospitals, and religious buildings, such as churches and mosques.72 This has the effect of assigning roles and duties to companies that are governmental in nature, often leading to a situation where the company becomes a ‘sort of de facto government’.73

This chapter argues that without adequate orientation as to what CSR obligations entail, local communities are disempowered to compel and ensure that the mining companies ‘embrace, support and enact, within their sphere of influence, a set of core values in the areas of human rights, labour standards, the environment, and anti-corruption’.74 Therefore, despite the laudable provision on CSR, to ensure that it is effective, this chapter suggests that the ECPF and ECOWAS Directive be amended to explicitly define the nature and content of CSR obligations.

 

[2]    Southern African Development Community

SADC is a regional economic community representing the interests of eleven African countries. It is guided by the SADC Treaty, which forms the basis of the agreement between its Member States.75 The purpose of the cooperation between Member States is, inter alia, to promote the ‘progress and well-being of the people of Southern Africa’.76 Further relevant objectives include poverty alleviation and sustainable economic development and growth.77

There is no imperative at SADC level to implement or realise CSR directly. However, indirectly, a variety of agreements aim to give effect to the principles that underpin the UN Global Compact. These imperatives inform the nature of the duties imposed on Member States specifically, rather than corporations. Member States then have the discretion to determine the manner and extent to which these duties should be imposed on corporations.

It is clear that the realisation of human rights is a key imperative of the SADC community. The SADC Treaty seeks to ‘involve the people of the Region centrally in the process of development and integration’.78 It aims to do so by implementing and guaranteeing democratic rights, human rights, and the rule of law.79 Similarly, the SADC Charter of Fundamental Social Rights (‘SADC Charter’) categorically recognises all basic human rights.80 It echoes the commitment to the human rights espoused by the United Nations Universal Declaration of Human Rights, as well as the African Charter on Human and Peoples’ Rights.81

The SADC Charter also gives effect to the requirements of labour standards, as prescribed by the UN Global Compact.82 The first of these is the recognition of freedom of association, as well as the right to collective bargaining, both of which are given effect to by the SADC Charter.83 Member States are further required to adopt mechanisms aimed at eliminating forced and compulsory labour, child labour, and discrimination in the context of employment.84 These commitments are given further content in the SADC Protocol on Employment and Labour.85 To this end, the Protocol states that ‘labour is not a commodity and decent work and social security can contribute to economic development, poverty eradication and the improvement of the standard and quality of life in the SADC region’.86

Resource-specific Protocols have been entered into by SADC States, which give effect to the environmental principles required by the UN Compact guidelines.87 In the context of forests, for example, sustainable management of the resource is required, against the recognition of the principles of intra-generational and intergenerational equity.88 Where fisheries are concerned, the Protocol on Fisheries directly requires a precautionary approach to the management of the aquatic environment.89 In addition, the Protocol on Fisheries requires technology, which is hazardous to the environment, to be ‘progressively replace(d)’90 and encourages the use of clean technology in the sector.91 Greater environmental responsibility is promoted through the requirements to conserve resources while ensuring that minimal harm is inflicted on the environment where use of the resource is required.92 In addition, monitoring and reporting requirements, as well as policies, programmes, and plans, are mandated by the various Protocols.93

Finally, insofar as anti-corruption mechanisms are concerned, SADC has adopted the Protocol against Corruption.94 This, too, is consistent with the UN Global Compact, which seeks to eliminate corruption, including bribery and extortion. The Protocol aims to eradicate corruption in both the public and private sectors95 and includes a broad array of acts within the definition of corruption.96 The Protocol requires Member States to adopt standards of conduct for the fulfilment of public functions, as well as systems and policies to (i) foster education and awareness around corruption, including access to information; (ii) transparent and appropriate hiring and procurement; (iii) whistle-blowing mechanisms and protection; (iv) deterrents to the bribery of public officials; and (v) the encouragement of stakeholders, such as civil society and the media, to prevent corrupt acts.97

It is clear that at a regional level, all four components (including their underlying principles) of the UN Global Compact are required. The extent to which these obligations imposed on Member States are translated into national legislation is discussed below in the context of South Africa.

 

§30.03    CSR: NATIONAL PERSPECTIVE

Having discussed CSR at the regional and subregional level, this section shall examine both Nigeria and South Africa to investigate regulations, policies, laws, and initiatives, which require corporate entities’ obligations towards human rights, labour standards, the environment, and anti-corruption. This chapter focuses on Nigeria and South Africa, as two of Africa’s largest and leading economies.98

[A]    Nigeria

Located in Western Africa, Nigeria is situated between Benin and Cameroon, bordering the Gulf of Guinea.99 With a population of 191 million, Nigeria is ranked globally as the seventh largest State100 and the largest in Africa.101 According to the United Nations Department of Economic and Social Affairs Population Division, by the year 2050, Nigeria is expected to have the third largest population in the world with 411 million.102 This is projected to increase to 794 million in the year 2100.103 The significance of these numbers is that it evidences the continued relevant position Nigeria is expected to have in Africa,104 being the State with the largest population. In addition to presenting huge business market opportunities, it can be deduced that the Nigerian perception of CSR might influence how corporations are rated as being CSR compliant both in her immediate neighbouring States like Benin and Cameroon and other ECOWAS Member States.

[1]    Understanding of CSR Generally

In Nigeria, CSR is extensively understood as corporate philanthropy.105 Traditional sociocultural heritage and religion106 are indicated as factors that have influenced this ‘grass-roots African understanding’.107 CSR is regarded as an avenue for companies to give a quota of their profit to the immediate society where they operate.108 Thus, corporate entities are seen as being CSR compliant when they engage in community development projects and schemes, such as the building of roads, the provision of employment and scholarships.109 Government’s failure to provide for these amenities is indicated as the reason why communities expect corporate entities to bridge that gap.110 However, there is a danger where communities expect businesses to take up government’s development responsibilities. For one, it ‘might allow government to abnegate its development responsibility’.111 Again, it is necessary to reiterate that ‘corporate philanthropy should not be equated with CSR; it is but one aspect of it’.112 In addition, CSR as corporate philanthropy is not sustainable CSR.113

Although there is currently no legislation entitled the ‘Corporate Social Responsibility Act’ in Nigeria, three Bills have been proposed, namely: (i) the Minimum Corporate Social Responsibility Bill 2004,114 (ii) the Corporate Social Responsibility Commission Bill 2007,115 and (iii) the Petroleum Host and Impacted Communities Development Bill 2018.116 However, none of these Bills have been passed by the National Assembly. Even though ‘corporate social responsibility’ is expressly mentioned in these Bills, the term is not defined.

According to section 3 of the Minimum Corporate Social Responsibility Bill 2004, prior to undertaking any exploration, exploitation, and development of petroleum and solid minerals or non-living natural resources in Nigeria, the licensee or lessee is mandated to submit to the appropriate Minister, a programme detailing:117

        (a) the environmental hazards, pollution, and degradation associated with and likely to result from the activities being undertaken by the licensee or lessee and plans for arresting, containing, or preventing such environmental hazards, pollution, or degradation;

        (b) the proposed socio-economic investment to be undertaken by the licensee or lessee within the community in which the activities shall be undertaken;

        (c) the plans for the safety, health, and welfare of the community in which the activities shall be undertaken;

        (d) proposal for payment of fair, reasonable, equitable, and adequate compensation to members of the community for destruction of protective and productive tress, economic crops, destruction of objects of veneration, loss of fishing right, loss of income, environmental pollution, degradation, and degeneration of human and animal life.

Elected representatives of the community are expected to participate with the licensee or lessee in drafting this programme.118 Also, the elected representative can either (i) approve the programme, (ii) approve it based on specific modifications, and (ii) reject the programme on the grounds that it is contrary to the community’s welfare or/and it is not in the national interest.119 Failure to submit this programme makes the licensee or lessee guilty of contravening section 3 and liable to a fine not exceeding NGN 2 million.120 The Federal High Court is given jurisdiction over matters arising therein.121

Notwithstanding the laudable provisions, as argued previously in this chapter, the absence of what exactly is meant by CSR and the fact that CSR is understood as corporate philanthropy means that the elected representatives might focus on and demand community development instead of insisting on a detailed programme specifying the licensee or lessee’s undertaking to respect the community’s human rights, not violate labour laws, submission that all its financial dealing regarding the minerals shall be done transparently, and protection of the environment. It is suggested that the NGN 2 million fine is too little to enforce adherence.

In accordance with the Corporate Social Responsibility Commission Bill 2007, the commission is mandated to ‘develop policies to encourage corporate organizations to undertake community engagements as part of the corporate social responsibility, and ensure that companies sponsor cultural and educational activities that offer added value to Nigeria’s socio-political and technological development’.122 Again, CSR is associated with corporate philanthropy. Even though the Bill seeks to establish a CSR Commission, it fails to define what CSR is and equates CSR with corporate philanthropy.

Given that both the Minimum Corporate Social Responsibility Bill and the Corporate Social Responsibility Commission Bill were proposed in 2004 and 2007, respectively, one would have expected that any new Bill on CSR would go beyond categorising CSR as corporate philanthropy. This is not the case. In the anticipated Petroleum Host and Impacted Communities Development Bill 2018, section 25 makes reference to the ‘transfer of existing corporate social responsibility (CSR) projects or schemes’.123 From the above, it is evident that this perception of CSR as corporate philanthropy is not just an expectation from the community. If the three Bills are any indication, it shows that Nigeria’s legislature adopts the same approach. Thus, there is a high probability that, should there be a CSR Act, the emphasis may well be on corporate philanthropy.

In addition to the three Bills indicated above, interestingly, the Nigerian Minerals and Mining Act 2007124 specifically provides for what it termed ‘community development agreement’. As per section 116 of the Act, holders of quarry lease, mining lease, and small-scale mining lease are mandated to have a community development agreement with the host community to ‘ensure the transfer of social and economic benefits to the community’.125 These include engaging in:126

        (a) educational scholarship, apprenticeship, technical training, and employment opportunities for indigenes of the communities;

        (b) financial or other forms of contributory support for infrastructural development and maintenance such as education, health or other community services, roads, water, and power;

        (c) assistance with the creation, development, and support to small-scale enterprises and microenterprises;

        (d) agricultural product marketing; and

        (e) methods and procedures of environment and socio-economic management and local governance enhancement.

The projects these leaseholders are expected to embark on in community development agreement further entrenches the fact that CSR in Nigeria is interpreted as corporate philanthropy which is an aspect of CSR but not CSR. The community development agreement is silent on critical areas such as respecting the community’s human rights, ensuring non-violation of the labour laws, explicit protection of the environment, and submission that all its financial dealing on the minerals shall be done transparently. As indicated above, corporate philanthropy does not result in sustainable CSR.

Despite the absence of a specific legislation on CSR in Nigeria, it is essential to note that as a Member State of both the AU and ECOWAS, Nigeria is mandated to provide legislation that reflects the provisions of the PAIC (when it comes into force), the ECPF, and the ECOWAS Directive. Also, as a member of the International Labour Organisation, although the ILO Declarations are not legally binding, they are applicable in Nigeria. Thus, multinational organisations operating in Nigeria and the Nigerian government are expected to observe the principles stipulated in the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy.127 Furthermore, in fulfilling the ILO Declaration on Fundamental Principles and Rights at Work and Its Follow-Up,128 Nigeria is expected to: ‘respect, to promote and to realize (a) freedom of association and the effective recognition of the right to collective bargaining; (b) the elimination of all forms of forced or compulsory labour; (c) the effective abolition of child labour; and (d) the elimination of discrimination in respect of employment and occupation’.129

It is also necessary to note that some corporate entities in Nigeria are registered with several international CSR initiatives, namely:

        (a) UN Global Compact: Launched in Nigeria in 2006, as of 2019, there are 127 participants, made up of corporate entities from NGOs, financial institutions, oil and gas, construction, and so on. They include: Oando Plc, Access Bank Plc, the Nigerian Stock Exchange, Nigeria Liquefied Natural Gas, MTN Nigeria Communications Ltd, and Julius Berger Nigeria Plc.130 As participants, these corporate entities are expected to ‘take actions that advance societal goals and align their strategies and operations with universal principles on human rights, labour, environment and anti-corruption’.131

        (b) The GRI: Although five corporate entities are listed as GRI gold members,132 thirty-seven organisations133 are indicated as having used GRI standards in reporting their environmental, economic, social impacts, and contribution to sustainable development.134 They include NGOs, Dangote Cement, Dangote Sugar, British American Tobacco Nigeria, Diamond Bank Plc, Nestle Nigeria, Oando Plc, Nigerian Breweries, Seplat Petroleum, The Nigerian Stock Exchange, Zenith Bank Plc, and so on.135

        (c) The Voluntary Principles on Security and Human Rights: Although Nigeria is not a government participant, three oil companies with operations in Nigeria are listed as company participants. They are ExxonMobil, Shell, and Total.136 As participants, these companies are expected to implement the Voluntary Principles,137 aligning ‘their corporate policies and procedures with internationally recognized human rights principles in the provision of security for their operations’.138

        (d) The Equator Principles: Of the ninety-two financial institutions that have adopted the Equator Principles, only two operate in Nigeria, namely, Access Bank Plc and Fidelity Bank Plc.139 As Equator Principles Financial Institutions (EPFIs), Access Bank Plc, and Fidelity Bank Plc are expected not to ‘provide Project Finance or Project-Related Corporate Loans to projects where the client will not, or is unable to, comply with the EPs’.140

In addition to these initiatives, oil and gas companies with operations in Nigeria, such as Shell, Eni, Total, ExxonMobil, Agip, and Chevron, have developed codes of conduct, business principles, or policy statements which stipulate the ethical standards of conduct that the company adheres to.141 In fact, as per section 36.1 of the Nigerian Securities and Exchange Commission Code of Corporate Governance,142 companies are mandated to have a ‘(C)ode of Ethic and statement of Business Practices, which should be implemented as part of the corporate governance practices of the company.’143 The SEC Code of Corporate Governance defines companies as comprising of ‘all public companies, all corporations established by statute or other law, all privatised companies and private companies or entities whose activities impact significantly on wide-ranging stakeholders (including directors, employees, creditors, customers, depositors, distributors, regulatory authorities, and the host community)’.144

However, the fact remains that the initiatives and codes of conduct are not mandatory. Therefore, it can be argued that voluntary initiatives and self-regulation might be unable to ensure that corporate entities are CSR compliant, necessitating mandatory regulation.145 The Nigeria Extractive Industries Transparency Initiative (NEITI) Act 2007 is an explicit example of the Nigerian government converting a voluntary initiative into mandatory regulation. The next subsections shall discuss mandatory regulations in Nigeria, which ensure corporate entities respect human rights, adhere to labour standards, protect the environment, and operate corruption free.

 

[2]    Human Rights

Although there is no legislation explicitly stating that corporate entities operating in Nigeria are mandated to respect human rights, fundamental rights of the Nigerian citizen are stipulated in both the 1999 Constitution146 and the Schedule to the African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act 1983.147 The Nigerian courts have held that an action for enforcement of human rights can be brought against a legal person.148 Therefore, where a corporate entity’s operation results in the infringement of the fundamental human rights of any Nigerian citizen, such person can apply to a High Court of a State, the High Court of the Federal Capital Territory, or the Federal High Court for redress against that corporate entity.149

[3]    Labour Standards

In addition to section 34 of the 1999 Constitution which prohibits that any person be required to perform forced or compulsory labour, held in servitude or slavery, subjected to torture or inhuman treatment; section 28 of the Child Rights Act (CRA) 2003 states that ‘no child shall be subjected to any forced or exploitive labour’.150 Both section 34 of the 1999 Constitution and section 28 of the CRA 2003 are reflected in the Labour Act 1971.151 However, while under the CRA 2003 a child is defined as ‘a person under the age of eighteen years’;152 on the other hand, under the Labour Act 1971, it distinguishes between a child and young person. The Labour Act 1971 defines a child as ‘a young person under the age of twelve years’153 and a young person as ‘a person under the age of eighteen years’.154 It can be argued that since the CRA 2003 is more recent than the Labour Act 1971, its definition of a child is what is currently applicable.

It is necessary to note that the National Industrial Court (NIC) has exclusive jurisdiction:155

in civil causes and matters –

 

        (a) relating to or connected with any labour, employment, trade unions, industrial relations and matters arising from workplace, the conditions of service, including health, safety, welfare of labour, employee, worker and matters incidental thereto or connected therewith;

        (d) relating to or connected with any dispute over the interpretation and application of the provisions of Chapter IV of this Constitution as it relates to any employment, labour, industrial relations, trade unionism, employer’s association or any other matter which the Court has jurisdiction to hear and determine;

        (f) relating to or connected with unfair labour practice or international best practices in labour, employment and industrial relation matters;

        (g) relating to or connected with any dispute arising from discrimination or sexual harassment at workplace;

        (h) relating to, connected with or pertaining to the application or interpretation of international labour standards; and

        (i) connected with or related to child labour, child abuse, human trafficking or any matter connected therewith or related thereto.

Furthermore, whereas in accordance with section 12 of the 1999 Constitution, a treaty signed or ratified by Nigeria has no force of law until the National Assembly has enacted it into law, nevertheless, the NIC is imbued with the power and jurisdiction to ‘deal with any matter connected with or pertaining to the application of any international convention, treaty or protocol of which Nigeria has ratified relating to labour, employment, workplace, industrial relations or matters connected therewith’.156

 

[4]    The Environment

As per Article 24 of the Schedule to the ACHPR Act 1983, ‘All peoples shall have the right to a general satisfactory environment favourable to their development.’ Thus, as provided for in Order II Rule 1 of the Fundamental Rights (Enforcement Procedure) Rules 2009,157 where a corporate entity infringes on any Nigerian citizen’s right to a general satisfactory environment favourable to their development, an application can be brought against such entity to enforce Article 24. Furthermore, company boards are mandated by section 28.3 of the SEC Code of Corporate Governance to ‘report annually on the nature and extent of its social, ethical, safety, health, and environmental policies and practices’.158 This includes ‘adoption, in the company’s operations, of options with the most benefit or least damage to the environment, particularly for companies operating in disadvantaged regions or in regions with delicate ecology in order to minimize the environmental impact of the company’s operations’.159

[5]    Anti-corruption

In addition to the NEITI Act 2007 which seeks to ensure accountability and transparency in the extractive industry,160 section 28.3(i) of the SEC Code of Corporate Governance mandates companies to annually report ‘disclosure on the company’s policies on corruption and related issues and the extent of compliance with the policies and the company’s code of ethics’. Companies are advised to ‘recognise corruption as a major threat to business and to national development and therefore as a sustainability issue for businesses in Nigeria. Companies, Boards and Individual directors must commit themselves to transparent dealings and to the establishment of a culture of integrity and zero tolerance of corruption and corrupt practices’.161

It is necessary to note that the Corrupt Practices and other related Offences Act 2000 is the current regulation that deals with corruption offences which include fraud, bribery, and other related offences.162 The Act defines persons to include ‘a natural person, juristic person or any body of persons corporate or incorporate’.163 Sections 8–26 list the offences of corruption and their penalties. This includes any person who ‘gives or agrees to give or offers any gift or consideration to any agent as an inducement or reward for doing or forbearing to do, or having done, or forborne to do, any act or thing in relation to his principal’s affairs or business’.164

 

[B]    South Africa

South Africa’s population currently consists of approximately 55.7 million people.165 The Gross Domestic Product of the country fell by 2.2% in the first quarter of 2018,166 a significant decline in a country with high rates of unemployment and poverty.167 As of 2015, approximately 13.8 million people were classified as living in extreme poverty.168 The South African economy is driven and informed by the following sectors: finance (20%), government (17%), trade (15%), manufacturing (13%), transport (10%), mining (8%), personal (6%), construction (4%), utilities (4%), and agriculture (2%).169 South Africa continues to be a dominant economic force on the African continent, despite its declining mining and manufacturing markets.170 This notwithstanding, South Africa continues to be a society plagued by deep inequality.171

[1]    Understanding of CSR Generally

South Africa has no dedicated legislation requiring the implementation of CSR as a general principle.172 This is consistent with the global trend where CSR is, in essence, a voluntary contribution or effort on the part of a company to realise its own CSR objectives173 (regardless of the underlying intentions of the company).174 When viewed from the perspective of the company, however, it is clear that companies predominantly perceive the nature of their CSR obligations as corporate philanthropy.175 Frequently, CSR is termed ‘Corporate Social Investments’ (CSI) in South Africa.176 The CSR landscape is also coloured by South Africa’s sociopolitical history, where issues that plague society, such as employment equity, skills development, and HIV/AIDS, largely inform the nature of these contributions.177 Increasingly, however, CSR-like obligations are indirectly coming to the fore in the context of legislation, policies, and guidelines, particularly in the context of the framework legislation for black economic empowerment.178

The fourth King Report on Good Governance (King IV) sets out the principles that underlie best practice for corporate governance in South Africa. The King IV is not necessarily compulsory,179 although it may be used to inform the nature of the duties of the company’s directors.180 The King IV specifically acknowledges the important role that business entities play in relation to communities and society.181 CSR is expressed as a component or facet of sustainable development, which is defined as an ‘integrated approach’ to business management, which includes the natural environment, the business context, as well as the so-called capitals (including human and social capital).182 The King IV also promotes the concept of ‘corporate citizenship’, which entails that the corporation has ‘rights, obligations and responsibilities … towards society and the natural environment on which society depends’.183 All four features of the UN Global Compact inform the recommended practices that underlie responsible corporate citizenship (further enumerated below).184 The principles and aspirations of the King IV make it clear that what is envisaged is something more than corporate philanthropy.

A number of international frameworks and institutions, which aim to give effect to CSR, are applicable in the South African context.185 These include the Universal Declaration of Human Rights186 and the International Labour Organization standards.187In addition, industry standards or voluntary membership with the following organisations may also create internal obligations for companies: the International Organization for Standardisation (ISO) 9000 (quality management system),188 ISO 14000 (environmental management),189 the Global Reporting Initiative Sustainability Reporting Guidelines,190 the Dow Jones Sustainability Index,191 the FTSE/JSE Responsible Investment Top 30 Index,192 the Accountability 1000 (AA 1000),193 the Social Accountability 8000 (SA 8000),194 as well as the UN Global Compact, which was recognised in South Africa in 2000.195

The National Business Initiative (‘NBI’) in South Africa, which is a voluntary initiative comprising of South African and multinational companies, aims to promote the realisation of ‘sustainable growth and development in South Africa and the shaping of a sustainable future through responsible business action’.196 The NBI describes itself as the ‘focal point of the United Nations Global Compact (UNGC) Local Network in South Africa’.197 Members to the NBI include Anglo-American, ArcelorMittal, Coca-Cola, De Beers, Goldman Sachs, and Ivanhoe Mines.198

Given the nature of South Africa’s economy, the most extensive CSR expectations are set out in the context of the mining sector.199 This is also because the mining sector tends to have the most significant, direct effect on surrounding local communities and proximate environments.200 The Mineral and Petroleum Resources Development Act 28 of 2002 (‘MPRDA’) is the primary legislation governing mineral resources and their extraction. It must be read together with the obligations contained in the Constitution of South Africa, 1996, which is the supreme law.201 The MPRDA has as a specific objective the ‘need to promote local and rural development and the social upliftment of communities affected by mining’. In this regard, there are a number of instruments that necessitate certain CSR-type obligations, most of which aim to promote the black economic empowerment criteria.202 These include (i) the Mining Charter,203 (ii) the Code of Good Practice for the Mining Industry (‘Code’),204 (iii) the Housing and Living Conditions Standard Element of the Code of Good Practice for the Minerals Industry (‘Housing Standard’), (iv) the Stakeholders Declaration on Strategy for the Sustainable Growth and Meaningful Transformation of South Africa’s Mining Industry (‘Declaration’),205 and (v) the prescribed Social and Labour Plan (SLP).206

The cumulative impact of these regulatory frameworks, codes, policies, standards, and declarations is that the facets of CSR, and, more specifically, the UN Global Compact, are given effect to in some manner, shape, or form. The extent to which this occurs, and whether this coincides with or facilitates the realisation of CSR, will be set out below.

 

[2]    Human Rights

The first two principles of the UN Global Compact seek to ensure that ‘businesses should support and respect the protection of internationally proclaimed human rights’ and, further, that they are ‘not complicit in human rights abuses’.207 The Constitution of South Africa, 1996, has as one of its founding values the recognition of ‘human dignity, the achievement of equality and the advancement of human rights and freedoms’.208 The courts have confirmed the foundational importance of the advancement of human rights by stating that the ‘leitmotif of our Constitution is thus the promotion and protection of fundamental human rights. Again, and again, our Constitution restates the foundational importance of human rights to our constitutional vision’.209

To this end, the constitutionally mandated South African Human Rights Commission is empowered to promote, develop, and realise the fulfilment of human rights in the Republic, as well as to monitor and assess the extent to which human rights obligations are observed.210 It has jurisdiction to investigate any complaints of human rights violations and assist any complainant with proceedings to secure redress.211

The King Code IV espouses the idea of the responsible corporate citizen. To this end, it requires governing bodies of organisations to implement mechanisms to oversee and monitor the corporation, measured against specific targets.212 The protection of human rights is an express criterion in this regard.213 As highlighted above, the principles that inform the King Code IV may be used to inform the nature of a director’s duties in South African law.214

The South African government has also ratified the Banjul Charter 1981215and the International Convenant on Civil and Political Rights216 (ICCPR), as confirmed by the court in Kaunda and Others v. President of the RSA and Others.217 The court in Kaunda stated these instruments were constitutionally binding, with the effect that the South African government may be positively obligated to protect the human rights of South African nationals.218 The Constitution is both vertically and horizontally binding (depending on the circumstances),219 and thus there may be instances where it is appropriate to impose positive obligations on private and juristic persons to realise the obligations set out in the Constitution.220

An example of the relationship between CSR and human rights in the mining sector can be seen in the empowerment requirements in the context of housing obligations. Current housing policies in the mining sector have been set against the backdrop of objectionable historical practices borne out from the Apartheid government, with the intention of addressing and eradicating the social consequences of this blighted history.221 The move away from single-sex hostels has been, in part, driven by the Mining Charter, Code and Housing Standard, which seek to ensure that family units are created and independent home ownership is promoted.222 In addition, there is a focus on the provision of ‘affordable, equitable and sustainable proper nutrition, sufficient food and water’ for the employees of mines.223 Companies are also measured in terms of their implementation of approved community projects, which is weighted as 15% of the Scorecard.224 In addition, the prescribed SLP must cater for the meaningful development of mining communities.225

The ultimate goal of these policies is to address what has been viewed as the ‘root cause’ of social problems in mining areas.226 The South African judiciary has declined to adopt a minimum core approach to the progressive realisation of rights contained in the Constitution.227 Nevertheless, the housing policies in the context of the mining sector are aimed at promoting the dignity, well-being, and, therefore, human rights of those living around mines.

 

[3]    Labour

One of the features of the UN Global Compact is the focus on labour. The Constitution of South Africa expressly recognises the right to fair labour practices (among other things).228 The Labour Relations Act 66 of 1995, which inter alia aims to ‘advance economic development, social justice, labour peace and the democratisation of the workplace’,229 was introduced to give effect to this constitutional provision. This must be read together with the Employment Equity Act 55 of 1998, which aims to ensure the eradication of discrimination in the workplace and the promotion of affirmative action,230 and the Basic Conditions of Employment Act 75 of 1997, which inter alia, gives effect to South Africa’s obligations as a Member State to the International Labour Organisation.231

The various principles contained in the UN Global Compact are thus realised through the operation of this legal framework. For example, Principle 3 requires businesses to advance freedom of association and recognise the right to collective bargaining. To this end, the Labour Relations Act provides detailed provisions pertaining to freedom of association, providing every employee with the right to join or participate in the formation of a trade union.232 The right to collective bargaining is also promoted through this legislation, which, for example, requires employers to allow trade union representatives to attend on the employer’s premises for the purposes of recruiting or communicating with members.233

Principle 4, which aims to eliminate forced and compulsory labour, and Principle 5, which seeks the elimination of child labour, are both realised by the Basic Conditions of Employment Act. This Act prohibits the employment of children who are under the age of 15 or under the minimum school-leaving age.234 There is an outright prohibition on forced labour in terms of this legislation, and contravention with this requirement is an offence.235

Principle 6, which is concerned with the elimination of discrimination and the promotion of affirmative action, is given content through the Employment Equity Act. Specific grounds upon which unfair discrimination may not be undertaken are provided, which includes ‘race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language, birth’.236 However, because of South Africa’s history of Apartheid, which effectively excluded the majority of black South Africans from decent employment, affirmative action policies and approaches are permitted by the Act; such policies will not amount to unfair discrimination and are, instead, actively promoted.237

In the mining sector specifically, employment equity and human development targets have been built into the system of rights allocation.238 For example, the Scorecard for the Broad-Based Socio-Economic Empowerment Charter for the South African Mining Industry (‘Scorecard’) required companies to achieve an employment equity target of 40% for each of top, senior, middle, and junior management by 2009.239

In addition, the King Code IV supplements the legal obligations in the context of labour standards and requirements.240 An express criterion that informs responsible corporate citizenship in this regard focuses on employment equity, fair remuneration, as well as the ‘safety, health, dignity and development of employees’.241 This thus establishes reporting requirements that complement the principles of the UN Global Compact.

 

[4]    Environment

The third core feature of the UN Global Compact pertains to the environment, in terms of which three key principles provide guidance. The first of these is that a precautionary approach must be adopted by businesses. Here, the suite of framework legislation governing the environment is instructive.242 The National Environmental Management Act 107 of 1998, for example, requires a cautious approach to be adopted in the context of management of the environment by organs of State.243 The constitutional definition of organ of State is broad enough in South Africa that, in certain instances, businesses may fall within the definition of ‘organ of state’, rendering them subject to the requirements of NEMA.244 In terms of this definition, any functionary or institution, which is (i) exercising a public power or public function, (ii) in terms of any legislation may fall within the ambit of this definition.245

Environmental authorisations for a variety of activities, such as mining, are awarded in terms of the NEMA, as set out above. In this respect, applicants are required to comply with extensive submission requirements and provide a vast array of information to the State to motivate their application.246 This process has been described as ‘the linchpin for entrenching more environmentally sustainable mining practices’.247 Compliance with environmental authorisations is monitored, and holders thereof are required to submit ongoing reports to the relevant department. Non-compliance with the authorisation may result in a suspension or termination of the right;248 failure to comply with the environmental authorisation, as well as any applicable norm or standard set out in section 24(2)(d), is an offence.249

The next requirement enjoins businesses to ‘undertake initiatives to promote greater environmental responsibility’.250 In this respect, the plethora of codes, Charters, and policies in respect of the mining industry, for example, provide insight into the nature of obligations that can be imposed on the business sector. The Mining Charter includes a commitment to improve the environmental management of mines, by (i) requiring the implementation of environmental management systems that ‘focus on continuous improvement to review, prevent, mitigate adverse environmental impact’; (ii) requiring continuous rehabilitation (though, this is in terms of regulatory commitments); (iii) requiring the safe storage and disposal of waste; and (iv) ensuring that the closure of the mine is possible by factoring this requirement into the design of the mine.251 To this end, the industry is required to report on compliance with the implementation of approved environmental management plans in terms of the Scorecard for the Broad-Based Socio-Economic Empowerment Charter for the South African Mining Industry, on an annual basis.252

The final principle seeks to ‘encourage the development and diffusion of environmentally friendly technologies’.253 Here, the State is empowered to implement instruments that require the ‘progressive adoption of environmentally sound technology’.254 Various policies promote the adoption of green technology, such as the National Framework for Sustainable Development and the National Strategy for Sustainable Development.255 The focus of these policies is very much directed at the State, though this has necessarily created a ‘favourable policy environment’ for the adoption of green technology.256 The drivers for the adoption of green technology by companies are a combination of monetary incentives and voluntary commitments. The growing cost of resources in South Africa, such as energy, fuel, and water, continues to incentivise companies to adopt greener and more efficient technology.257

Voluntary reporting requirements also promote the adoption of green technology. The NBI CDP Climate Change programme and Global Report Initiative, for example, ‘expect companies to report their emission reduction initiatives and identify their climate change risks and opportunities’.258 The King Code IV also requires the establishment of reporting targets in respect of the environmental protection.259

 

[5]    Anti-corruption

The final principle of the UN Global Compacts states that ‘(b)usinesses should work against corruption in all its forms, including extortion and bribery’.260 In this respect, the South African legal framework provides clear expectations in terms of its approach to counter corruption, extortion, and bribery. The Prevention and Combatting of Corrupt Activities Act 12 of 2004 provides that corruption is both a general and specific offence. Several elements have been set out by the courts, which are prerequisites for its acknowledgement of the offence as a crime. These are the ‘(a) the acceptance; (b) of a gratification (payment or some other benefit); (c) in order to act in a certain way (the inducement); (d) unlawfulness; and (e) intention’.261

The primary driver of this aspect of the Global Compact is thus the criminal sanctions that can be imposed for the crime of corruption. The courts have the ability to impose different penalties in this regard, which may include fines as well as imprisonment in certain instances.262 Other mechanisms that promote the realisation of this principle include the reporting requirements set out in the King Code IV that requires information to be submitted pertaining to the ‘prevention, detection and response to fraud and corruption’ by the company.263

 

§30.04    CONCLUSION

The critiques against the concept of CSR – that it is too vague, or that it promotes greenwashing264 – have not stymied the development or extension of this concept, which continues to take hold around the globe. The purpose of this chapter was to investigate the extent to which the concept of CSR has been embedded in the legal framework, including regulations, policies, and laws, on the African continent at a regional, subregional, and national level, with a particular focus on the principles underpinning the UN Global Compact.

Several observations can be gleaned from this exercise. The first is that the concept of CSR, while in its infancy in Africa, has managed to gain a firm foothold in the legal framework, albeit indirectly or unintentionally. The evaluation of the four factors of the UN Global Compact – human rights, labour standards, environment, and anti-corruption – reveals that all four aspects feature prominently across the African continent, whether viewed at a regional, subregional, or national level, in respect of Nigeria and South Africa specifically. The language of ‘corporate social responsibility,’ as well as the expectations thereof, is also becoming more commonplace in legal documents: an expression that CSR is slowly shifting from voluntary corporate philanthropy to expected, regulated legal obligations. This is in keeping with the recommendations for CSR, which encourages a progression away from pure corporate philanthropy to ‘sustainable programmes to address development challenges’.265

Weaknesses in the approach to CSR are evident, however. For one, there is a consistent failure to define the expectations required in terms of CSR, with the result that corporations are still largely left with the discretion to determine the nature of these obligations. This may further exacerbate the power imbalance between communities and corporations, or result in disjointed and haphazard CSR programmes that do not favour the communities in a meaningful way.266 Even where extensive community consultation is required to inform CSR-type commitments, such as in South Africa, an inability on the part of the State to ensure the proper functioning of this system may undermine this approach.

Further recommendations outlined by Klins, van Niekerk, and Smit suggest that the concept of ‘corporate citizenship’, as required by the King Code IV in South Africa, facilitates the meaningful expansion of social responsibility beyond the obligations of the business, to also include the rights thereof.267 Thus, viewing the corporation as a member of society, with rights and obligations, may contribute towards a better understanding of what CSR should entail. Finally, once CSR is explicitly required within the legal framework of countries, States need to adopt mechanisms that can facilitate and complement the implementation of CSR programmes.
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CHAPTER 31    Corporate Social Responsibility in the EU: From a Vague Concept to an Increasingly Normative Principle?

Javier de Cendra de Larragán

This chapter shall retrace the parallel evolution of environmental law, sustainable development and CSR within the EU, in order to show how these different concepts have become progressively closer to each other. Moreover, it will suggest that this evolution has importantly shaped the original understanding of CSR to make it more legally relevant. At the same time, it will suggest that an important change has occurred within the concept, which has become to a large extent privatized. This is an important development, which signals how (large multinational) corporations have understood the relevance of promoting sustainability within their visions, strategies and structures, and thus have sought to act in a very proactive manner, thus throwing into question that classical paradigm within the EU that suggests that CSR is a largely publicly driven strategy to align the goals of corporations with those of public authorities.

§31.01    INTRODUCTION

The concept of Corporate Social Responsibility (CSR) has not received much attention from environmental law scholars until relatively recently. When it has been analyzed, it has been in a rather superficial manner and within the broader umbrella of sustainable development.1 One very important reason for that relative neglect has been the perceived vagueness and ambiguity of the concept and the lack of legal specification through binding norms, which makes the concept even more elusive than the—already quite vague—traditional principles of environmental law such as polluter pays principle, rectification at source, the precautionary principle or the principle of integration.2 The notion of CSR has received somewhat more attention from corporate law scholars to the extent that it focuses on the impact of corporations on the environment and society.3 However, most scholars examining CSR come from disciplines such as management studies, which are generally not very familiar with (environmental) legal scholarship.4

The consequences of these different and not very integrated academic approaches toward the study of CSR cannot be underestimated and are, in my view, rather problematic. The reason is as follows: to the extent that environmental law scholars have ignored notions of CSR developed by management studies, their understanding of the corporation has been rather limited. On the other hand, corporate law scholars have approached CSR while ignoring its environmental law dimension, and management scholars have, for the most part, ignored the legal dimension. As a result, the conceptual lenses traditionally use to understand the relationship between corporations and the environment have been seriously limited, with attendant consequences on the effectiveness of environmental law within that realm.

This chapter suggests that this situation may be starting to change, and the main reason has to do with the evolution in the definition of the concept of CSR itself alongside its further specification through legally binding norms. Indeed, this chapter will argue that the EU has operated a very profound change to its traditional understanding of CSR, and in so doing it has contributed to an enrichment of the concept that benefits different academic disciplines and, what is even more important, the understanding of the impacts that corporations have on the environment—both positive and negative—and thus the quality of the policy and regulatory frameworks that seek to mobilize corporations for the protection of the environment.

This chapter shall retrace the parallel evolution of environmental law, sustainable development and CSR within the EU, in order to show how these different concepts have become progressively closer to each other. Moreover, it will suggest that this evolution has importantly shaped the original understanding of CSR to make it more legally relevant. But at the same time, it will suggest that an important change has occurred within the concept, which has become to some extent privatized. This is an important development, which signals how (large multinational) corporations have understood the relevance of promoting sustainability within their visions, strategies and structures, and thus have sought to act in a very proactive manner, thus throwing into question that classical paradigm within the EU that suggests that CSR is a largely publicly driven strategy to align the goals of corporations with those of public authorities.

To do so, the chapter will start by retracing the evolution of EU environmental law. Then it will look at the evolution of the notion of sustainable development. Then it will consider how the notion of corporate social responsibility has evolved over time. Once this framework has been laid out, the chapter will explicitly examine the ascendance of a new notion, that of corporate driven sustainability (CDS), that brings together the different and parallel evolutions in the three aforementioned policy and legal areas. Next, the chapter will explore, by looking at recent evolutions within EU law, and by testing how they have been received by corporations, the notion of corporate driven sustainability in law and practice. It will conclude by summarizing the ways in which CDS is different from traditional principles of environmental law such as polluter pays and traditional approaches of CSR, and how it signifies the understanding that corporations have of sustainable development.

 

§31.02    FROM ENVIRONMENTAL LAW TO SUSTAINABLE DEVELOPMENT LAW

Environmental policy in the EU started formally in 1973.5 with the adoption of the First Community Environment Programme. It was not until 1987 that the Treaties formally included a chapter on environmental policy, and that meant that environmental issues started to figure more prominently in the agenda of the EU Council, though with a certain economic bias.6 In 1982, the Commission created a Directorate General and that led to an increase in environmental sensibility. In 1989, the Commission took the decision to separate environmental affairs from consumer affairs, and that led to a stronger focus on the implementation of environmental law throughout the territory of the EU. In the 1990s, environmental law was affected by strong pressures toward deregulation and liberalization of the internal market, pushed mainly by the United Kingdom. Although the principle of integration—which mandated that environmental issues should form part of other EU policies—was already in place, in practice it did not make much of a difference because of the Commission’s general unwillingness to afford environmental policies a high level of priority in the context of a pressure toward deregulation. The European Environment Agency, proposed in 1989, was originally envisaged by some as an attempt to create an Environmental Protection Agency akin to the US EPA, ended up being an organization restricted to collecting, processing and disseminating data and information on the environment, hence offering a real but limited contribution to the Directorate General on the Environment.

However, step by step, the principle of integration started to receive more and more relevance. The first key step was the adoption of the 5th Environmental Programme—which although not being legally binding, made integration one of the main policies for the following years. The entering into force of the Maastricht Treaty creating the European Union meant that the European Council started to pay serious attention to the task of integrating environmental protection requirements within all other EU policies. However, the lack of specific targets, indicators and timetables in that Programme meant that the EU institutions considered enough to simply develop so-called comprehensive integration strategies.

In 2002, the European Commission decided—in order to implement the Lisbon Strategy, which promoted sustainable development—to carry out impact assessments for all its new significant legislative proposals. The assessment was to include the economic, social and environmental dimensions. But one of the consequences of this was that environmental policies were almost invariably found to be costly, whereas initiatives in the area of energy, transport, agriculture and others were not. Besides this economic rationale for the difficult process of embedding the principle of integration, there were also reasons for a structural nature. Indeed, neither EU institutions nor those in the member states were designed to effectively apply the principle, owing to the lack of integration of administrative organs protecting the environment within other—often more powerful—organisms.

In parallel, four important trends were apace that would work toward promoting the principle of integration within the EU.

The first has to do with the increasingly fast generation, within the scientific realm, of knowledge regarding the extent of the environmental problems that the EU—and indeed the entire world—were starting to face. The 1992 United Nations Framework on Climate Change was preceded by the work carried out by the Intergovernmental Panel on Climate Change, which had the task of assessing all the existing scientific knowledge about the impacts of increasing greenhouse gas emissions concentrations in the atmosphere.

The second had to do with the increasing importance attached to procedural principles of environmental law—namely access to information about the state of the environment, participation in the decision-making process regarding environmental policies, and access to justice of individuals and organizations to seek enforcement of environmental policies. The Aarhus Convention on access to information, public participation and access to justice in environmental matters was signed in 1998 and ratified by the EU in 2005. Slowly but surely this development changed the dynamics regarding the involvement of the public in the protection of the environment. The confluence of big data and big data analytics, almost universal access to internet and legal developments to implement those three procedural rights around the world have completely change the dynamics of citizen’s involvement with governments and public administration in environmental matters,7 to the point that the principle of transparency has become one of the key emerging principles in environmental law and policy even if it brings with it its own complexities,8 as will become clear later in this chapter.

The third trend has to do with the raise—and indeed the transformation—of the polluter pays principle. This trend is of such an importance in the context of this chapter that it will deserve a closer examination. The starting point to discuss the polluter pays principle must surely be the OECD analysis and recommendations on the polluter pays principle published in 1992,9 following its adoption of the principle by the OECD in 1972, where it was considered to be an economic principle, seeking to ensure that the polluter bear “the costs of pollution prevention and control measures,” the latter being measures decided by public authorities to ensure that the environment is in “an acceptable state.” The OECD clarified that “ the polluter has to bear the cost of steps that he is legally bound to take to protect the environment, such as measures to reduce the pollutant emissions at source and measures to avoid pollution by collective treatment of effluent from a polluting installation and other sources of pollution. From a purely economic perspective, the main rationale of the principle is to achieve the internalization of a negative externality of economic activities (pollution) in the actual cost of products, and hence in their market prices. Therefore, production and consumption levels would be adjusted to the “optimal” level. However, the conversion of the polluter pays principle into a legal principle generates a number of important complexities, since the principle must be interpreted in light of the usual interpretative tools in law, namely the literal, textual and teleological approaches in order to ensure respect for other legal principles such as clarity, predictability and the protection of legitimate expectations. Thus, the polluter pays principle had to be reflected into legally binding norms to make sure the polluter would actually pay. Of course all kind of difficulties quickly emerged, having to do, inter alia, with the (economic) definition of what is “an environmental of an acceptable state,” so that the costs of pollution and prevention measures can be calculated, defining who the polluter is, and linking the principle to specific tools of environmental law (environmental impact assessments, licenses to build and to operate installations, fines, liability for environmental damage and so forth), so as to determine how much and how to pay. Be it as it may, by the time the OECD defined the principle it was already firmly embedded into environmental law, even if many ambiguities limited its impact. The principle was for instance inserted into numerous legal instruments of environmental law at international and regional levels, including into the European Economic Community Treaty.10

The fourth trend has to do with the emergence of the notion of sustainable development, which has overtime evolved from a rather vague concept toward the key overarching concept guiding the evolution of public policies. It gained international reputation through the 1987 Brundtland Report, although it preexisted that document. The EU inserted a reference to sustainable development in the 1999 Treaty of Amsterdam. The Treaty of Lisbon11 has elevated the principle of sustainable development to the forefront of EU law, as it states already in its Preamble that the EU is:

determined to promote economic and social progress for their peoples, taking into account the principle of sustainable development and within the context of the accomplishment of the internal market and of reinforced cohesion and environmental protection, and to implement policies ensuring that advances in economic integration are accompanied by parallel progress in other fields.

Article 3 on goals, establishes that:

The Union shall establish an internal market. It shall work for the sustainable development of Europe based on balanced economic growth and price stability, a highly competitive social market economy, aiming at full employment and social progress, and a high level of protection and improvement of the quality of the environment. It shall promote scientific and technological advance.

Quite some time before the EU would adopt sustainable development as its overarching goal, the 1992 United Nations Conference on Environmental Development, and particularly the 2002 World Summit on Sustainable Development embedded firmly the polluter pays principle into the wider notion of sustainable development. The UN Millennium Declaration, signed in 2000, led to the adoption of the Millennium Development Goals, adopted by 191 nations and set to be achieved by 2015. There were eighty goals, including issues such as education, poverty, HIV/AIDS, environmental sustainability and the development of a global partnership for development. Even if the MDGs had not been fully achieved by the predetermined deadline, they were successful enough to be followed quite smoothly by the Sustainable Development Goals, adopted in 2015 by the UN. The SDGs numbered seventeen highly ambitious, highly integrated objectives, to be achieved by 2030. While the SDGs are not legally binding, states commit themselves to achieve them through concrete nationally owned and country-led policies, sufficient funding, and a monitoring system comprising all 169 targets and a set of global indicators, agreed by the UN Statistical Commission in 2016. Furthermore, governments are to develop their own national indicators to assist in monitoring progress toward goals and targets. The plan is to have around 2 indicators per target, thus over 300 indicators overall. It is expected that progress shall be continually monitored, and that all stakeholders, including civil society, the private sector, and others, contribute to their realization.12

It has been argued that governance for global sustainability is undergoing a major transformation, from rule-based to goal-based.13 Some have even argued that the SDGs have no precedent in international policy and represent the most important institutional innovation to emerge in recent years. They reflect a “theory of social steering” that differs sharply from mainstream regulatory systems, and which requires a deep transformation of economies, polities and societies that needs “action coherence” to occur in such a short timeframe.14 However, the Achilles heel is indeed compliance, given that the goals themselves are not legally binding, unless states choose to do so at the national level. Indeed, the emphasis of international environmental law on the sovereignty of States, the lack of sufficiently effective mechanisms to ensure compliance and/or ineffectiveness of regulatory regimes, insufficient resources, fragmentation, and so forth, some of which are reflected in UN Resolution 70/1,15 generates doubts about effectiveness of the whole exercise that led to the adoption of the SDGs.16

 

§31.03    EU COMPANY LAW AND ENVIRONMENTAL LAW

EU company law has developed as a tool to promote the establishment of an internal market across all EU member states. Indeed, Articles 49, 50 and 54 TFEU, which constitute the legal bases for EU company law, are concerned with the right of establishment of corporations. Although, in virtue of the principle of integration laid out in Article 11 TFEU, EU company law must integrate environmental protection requirements, it is fair to say that until very recently that has not really happened. Rather, the pressure on corporations to improve their stance toward the environment came from environmental law. As environmental law had evolved largely in parallel to company law, companies could perceive it as imposing rather extraneous restrictions on its core, legitimate activities. Even today, the key legislative instrument of EU company law, namely Directive (EU) 2017/1132 of the European Parliament and of the Council of June 14, 2017, relating to certain aspects of company law, which codifies a large part of EU company law, does not refer either to environmental law or to sustainable development.

At the same time, the consolidation of sustainable development as an overarching goal of the EU makes it necessary to consider both environmental law and company law within the broader conceptual framework of sustainable development. This overarching framework is arguably more effective in harmonizing the different goals of environmental law and company law than the principle of integration, for two reasons. First, sustainable development frameworks shape from within, instead of imposing on one (company law) the strictures of the other (environmental law). Second, because sustainable development is explicitly an end of the EU, whereas the internal market is clearly a means for it. That said, conceptual problems remain, because even if EU law mentions sustainable development within the Treaties, it does not provide a “clear and workable” definition.17At the same time, the EU Sustainable Development Strategy requires that all EU actions are guided by environmental principles, including polluter pays, precaution or integration, hence trying to ensure the environmental dimension of sustainable development.

Despite the conceptual vagueness, there are four drivers within EU company law that may facilitate its alignment with the sustainable development strategy: (i) the modern EU approach to corporate social responsibility, which has gained in specificity; (ii) the EU’s Sustainable Finance Initiative, which concentrates mainly on the environmental aspects of sustainability; (iii) the push to introduce legal requirements for due diligence on human rights; (iv) and experimentation by some national legislators within the EU with reforms of their own to further promote alignment. Last but not least, the EU has adopted specific legal instruments that tackle some of the key elements of this integration, such as non-financial reporting and shareholder’s involvement in corporations. This chapter shall focus on the modern EU approach to CSR and EU specific instruments.

 

§31.04    THE APPROACH OF EU LAW TO CORPORATE SOCIAL RESPONSIBILITY

The promotion of CSR has evolved significantly18 since, in 2000, the European Council made a “special appeal to the sense of Corporate Social Responsibility regarding best practices in relation to continuous training, work organization, equal opportunities, social integration and sustainable development.” In 2001, the European Council adopted the European Strategy for Sustainable Development, and one month later, the Commission published the Green Paper “Promoting a European Framework for Corporate Social Responsibility of Businesses” in which the EU declared that companies should assume, in the areas of social development, human rights, better governance and environmental protection, voluntary commitments that go “beyond basic legal obligations.” It was thus made clear that CSR was to be based on the notion of sustainable development, had a voluntary nature, promoted transparency regarding the approach of corporations toward those objectives, and assumed that the leadership to progress in the framework for CSR fell mainly on public authorities. One year later the Commission published its first Communication on CSR. This communication was based on the green paper but introduced some changes, the most important having to do with the approach toward the main function of corporations, which should move away from just generating profits toward producing goods and services that generate profits for shareholders as well as welfare for society in general. In 2006 the Commission published another Communication, promoting the EU as a “pole of excellence in CSR” that sought to internationalize and adapt the EU strategy to the emerging challenges at global level, including the demographic trends, the globalization of trade, and the evolution of the notion of sustainable development. Between that Communication and the following one, the Treaty of Lisbon was adopted (in 2007) and entered into force (2009). The Treaty of Lisbon established as one of the EU goals at global level, to “contribute to peace, security, the sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter.”

It is against this backdrop that the new Commission Communication on CSR was adopted in October 2011.19 This marks the Commission’s renewed strategy for CSR, which combines horizontal approaches to promote CSR with more specific approaches for individual sectors and policy areas. Crucially, the Commission reviewed its definition of CSR, which now was to be understood as “the responsibility of enterprises for their impacts on society.” This marks a critical departure from the previous approach, because it makes measuring impacts possible, and thus responsibility real. According to the Commission, companies can discharge such responsibility following a twin strategy: (i) by integrating social, environmental, ethical, consumer, and human rights concerns into their business strategy and operations and (ii) by complying with the law. The role of public authorities would in this context be one of providing support through voluntary policy measures and, where necessary, through complementary regulation. The Commission strategy also refers to responsible business conduct, which defines as:

[Making] a positive contribution to economic, environmental and social progress with a view to achieving sustainable development and avoiding and addressing adverse impacts related to an enterprise’s direct and indirect operations, products or services.

The Communication generated two very important consequences: on the one hand, it required member states to draw their own CSR strategies, and on the other, it led directly to the adoption of legislation in the form of directive 2014/95/EU on disclosure of non-financial information, that asked companies to publicize their efforts regarding CSR by 2018. This directive will be further assessed below.

On January 30, 2019, the Commission published a policy document titled “A Sustainable Europe by 2030.”20 The document refers to five “horizontal enablers” that will enable the transition toward sustainability. One of those has to do with “finance, pricing, taxation and competition,” while other is named “responsible business conduct, corporate social responsibility and new business models.” References to the polluter pays principle appear in the context of changes to fiscal systems so that taxes are increased on capital, pollution, underpriced resources and other environmental externalities, as well as in the context of removal of perverse subsidies. At the same time, the document considers how businesses can play a role in the transition toward sustainability, and the role that legislation can play therein. Indeed, the Commission notes that “more and more companies see the SDGs as an integral part of their competitiveness and growth strategy. They have understood that responsible business can lead to more sustainable profits and growth, new market opportunities, and long-term value for shareholders.” The EU has sought to create a legal framework to reinforce this trend, by specifically passing laws that promote the reporting of non-financial information and enable shareholders to better hold companies to account for failures to behave in a sustainable manner.21 The document goes beyond existing legislation to consider the role that emerging technologies, the circular economy, the collaborative economy, social entrepreneurship and other buzzwords can play in promoting the transition toward sustainable development.

Hence, we can see that environmental law through the polluter pays principle and corporate social responsibility are related in a very particular way, under the aegis of sustainable development. While the Polluter Pays Principle would seek to avoid that activities actively damaging the environment are eliminated or reduced (environmentally damaging taxation, perverse subsidies), corporate social responsibility as understood by the Commission seeks to help companies go well beyond compliance so as to become sustainable. And, as we will see in the following section, legislation adopted to that end is providing the tools necessary to achieve precisely that. the EU has been very active indeed in passing legislation that seeks to promote corporate driven sustainable development, by creating on the one hand obligations on corporations and by giving on the other tools to stakeholders to demand compliance with those obligations. It is this role of mediator among both sides of the market that captures the essence of the modern EU approach to corporate social responsibility. A brief overview of legal developments suggests indeed that the trend is accelerating.

 

§31.05    FROM CSR TOWARD CORPORATE DRIVEN SUSTAINABILITY: A NEW PARADIGM?

[A]    The Broader Context

In order to gain the perspective necessary to develop the hypothesis referred to in the title of this section, it is necessary to undertake a small detour. In the past two decades, it is arguable that a deep rethinking of capitalism in the context of modern liberal democracies is taking place.22 This debate is built, in part, upon three interrelated drivers: (i) pervasive and fast-paced so called digital revolution (captured by the acronym GRIN (genomics, robotics, internet and nanotechnology) which is deeply transforming the global economy, politics and society; (ii) the global financial and economic crisis that ushered in in 2008 and affected the world for almost a decade and which, even after its official conclusion has in some cases exacerbated inequalities within and between societies with corresponding political tensions;23 (iii) the increasing sophistication of environmental (and climate) sciences alongside the arguably ever more clear perceived impacts of environmental crisis and climate change across the world.24

In combination, a fundamental question about the compatibility between capitalism as predominantly understood and the long-term pursuit of sustainable development is becoming more and more prominent within corporate boards. For instance, Marc Benioff, Chairman and co-CEO of Sales Force has recently published an op-ed in the New York Times where he, quite dramatically, announces that “capitalism, as we know it, is dead.”25 Some observations that back such strong statement include inequality (the twenty-six richest people in the world have as much wealth as the poorest 3.8 billion people), and the environmental crisis (e.g., at global level one fourth of species assessed by IUCN are at risk of extinction26). The article explicitly recounts how US Congress has been so far unable to pass laws that would force corporations to disclose the impacts of their activities upon their stakeholders (something the EU has already developed as we shall see below) and certainly smacks of self-promotion and a preempting strategy. But fundamentally it shows that corporations feel the urge to justify themselves in terms that come close to the content of the SDGs. Beyond the USA, corporations across the world are more and more aware that they need to operate in this fast changing and unstable global landscape in which both risks and opportunities stemming from their stance toward sustainability are becoming more acute.27 Thus, corporations are increasingly seeking to develop positions on issues that are high in national and global agenda in a proactive manner, and they often do so through international associations.28

 

[B]    Corporate Driven Sustainability Defined

As a result of the abovementioned trends, the most avant-garde corporations have started to realize that they need to put forward a discourse that reinforces the idea that they are leading societal efforts toward achievement of the SDGs.29 To do that credibly, they need to go from trying to integrate sustainable practices into their normal operations toward actively transforming the market to become more sustainable.30 The factual starting point for this change is the growing realization that decades of tinkering at the limits of corporations’ practices have not had any meaningful impact on global environmental problems, including climate change, the depletion of biodiversity and water scarcity among others, as the successive Sustainable Development Report Dashboards to analyze progress toward compliance with the SDGs clearly attest.31 As the magnitude of the problems becomes more evident and start to have important economic and social effects over large areas and populations, it becomes increasingly clear both the role of large corporations in causing them as well as their capabilities to address them at scale. Hence, as Andrew Ross has noted,32 there seems to be a shift between the first phase of business sustainability, which can be termed “enterprise integration” toward a second phase that can be termed “market transformation.” Andrew Ross defines them as follows:

“enterprise integration,” is founded on a model of business responding to market shifts to increase competitive positioning by integrating sustainability into preexisting business considerations. By contrast, the next phase of business sustainability, what we call “market transformation,” is founded on a model of business transforming the market. Instead of waiting for a market shift to create incentives for sustainable practices, companies are creating those shifts to enable new forms of business sustainability.”

Hence, the key distinction between the two phases or paradigms are, for the same author, as follows:

Enterprise integration is geared toward present-day measures of success; market transformation will help companies create tomorrow’s measures. The first is focused on reducing unsustainability; the second is focused on creating sustainability. The first attends to symptoms; the second attends to causes. The first focuses primarily inward toward the health and vitality of the organization; the second expands that focus to look outward toward the health and vitality of the market and society in which the organization operates […]. The first is incremental, the second transformational.

The first phase of business sustainability can be seen in corporate strategies that treat sustainability as one threat among others that the corporation has to manage. Thus, Andrew Ross states:

When insurance companies apply sustainability pressures on the firm, the issue becomes one of risk management. When competitors apply such pressures, it becomes an issue of strategic direction. When investors and banks do so, it becomes an issue of capital acquisition and cost of capital. When suppliers and buyers do so, it becomes an issue of supply-chain logistics. When consumers do so, it becomes an issue of market demand. Framed in such terms, much of the specific language of sustainability recedes and is replaced by standard business logic. Therefore, companies can remain agnostic about the science of particular issues (such as climate change) but still recognize their importance as business concerns. The successful company can perform this translation process and integrate sustainability into its existing structures and strategies.

Examples would include companies improving the energy efficiency of their products, impact investors introducing ESG (environment, social and governance) factors into their investment criteria, and generally corporations trying to reduce the environmental impacts of their business as usual operations (e.g., purchasing carbon credits to offset flight related emissions).33 However, the second phase of corporate sustainability is very different indeed, according to the same author:

The next phase of business sustainability calls for a transformation of the market, discarding such outdated notions as treating the environment as a limitless source of materials and sink for waste, seeing economic value as the only measure of nature’s worth, encouraging unbridled consumption, and considering perpetual economic growth as even possible. Corporate decision makers have a key role to play in facilitating this transition. Instead of accepting the rules of the market as given, they must change them to incorporate the planet’s KPIs. For example, to turn around the KPI of climate change, the market must go carbon neutral and eventually go carbon negative. We don’t yet know how to do that, but we know that it cannot be done by one company or one product. It requires a change in the overall market.

The implication is that sustainability becomes a core property of the entire economic system, whether the system is the energy system, the transportation system, the agricultural system, global supply chains, and so forth. The investment required in the transition is so massive that it generates enormous opportunities for those businesses that understand the change and have the talent and financial muscle to profit from the opportunity. The digital dimension of the transformation gives an edge to hi-tech companies.34 For instance, Apple and Alphabet have announced plans to turn the transport sector into one of their priorities for future development, alongside healthcare or cloud computing.35

According to Andrew Ross, systemic corporate strategies to promote sustainability include at least four new days of conceiving their approach to operations, partnerships, government engagement and transparency with shareholders. First, the need to adapt operations to systemic risks coming from the environmental crises has given rise to the concept of the “circular economy.” While circular economy was a rather esoteric term until very recently, it has become now cliché among legal professions. Indeed, the number of global law firms creating entirely new departments to advise large corporations on sustainability transitions is good evidence of the scale of the change. Second, the need to enter into new business opportunities to transform entire systems forces corporations to collaborate very closely with a large number of stakeholders, including NGOs, governments, competitors, and other companies. These collaborations can enable extraordinary synergies, for instance, by merging electric vehicles with domestic solar roofs and water systems so as to achieve “passive” houses. Third, all these efforts must be clearly explained to shareholders and stakeholders alike, so as to gain legitimacy in markets and eventually market valuation. But transparency only makes sense when there is a good business story to tell, and so large corporations have or are developing robust reporting mechanisms, often designed and applied by third parties, to increase the visibility and credibility of their initiatives in this area. Examples include the CDP,36 the Global Reporting Initiative37 and other similar indexes. And certainly, none of these efforts would be justified if they cannot be extended to other corporations, whether competitors or not. Thus the effort by many corporations to lobby policy makers so as to achieve global frameworks that promote the transition toward sustainability in a measurable manner. And this of course links with the raise of SDGs as a new global governance mechanism.

More generally, all these transitions toward corporate driven sustainability development are premised on a certain theoretical shift, increasingly perceived in the strategies of leading business schools throughout the world:

        (i) Emerging conceptions of business purposes that shift the focus of corporations on maximizing shareholder value in favor of reexamining critically the relation between corporate capitalism and sustainability are becoming more and more prevalent.

        (ii) Emerging conceptions of consumption that focus on access rather than possession, consumption as an expression of identity, ethical values and personal worldviews, are taking hold in the zeitgeist of new generations and have important implications for business models and strategies of corporations.38

        (iii) Emerging conceptions of business models and metrics to measure corporate achievement are moving away from the relatively simple principal/agent theory that capture relations between shareholders and management toward other theories that take better account of complex human interactions among many different stakeholders that shape and are shaped by the corporation.39

Indeed, many initiatives have appeared at international level whereby large corporations have sought to better understand how the changing environment impacts their business models and strategies, with a view to increase their resilience toward change and to guarantee their long-term sustainability. For instance, The Business Roundtable, an initiative which brings together CEOs of the largest USA based corporations, has recently made a joint declaration defending the view that the main goal of any corporation must go well beyond the compensation of shareholders, and must include investing in long-term education of employees, the promotion of diversity, the satisfaction of clients, the support of the communities in which they operate, and the protection of the environment. These views have been endorsed by global and extremely influential investment funds such as BlackRock, as well as large pension funds, which now fully incorporate those expanded criteria into their investment decisions. While many corporations do not yet do the same,40 to the extent they compete in national and global markets, need to reckon with the fact that new generations, as study after study suggest, hold very different values to those of older generations regarding ethical and environmental protection issues, and that has an impact both on hiring policies as well as marketing strategies.41 Unsurprisingly, recent studies have tried to determine whether there is a statistical correlation between increased sustainability and corporate market valuation. While this is work in progress, there is a significant body literature that suggests that there is indeed a positive correlation between both.42

An article by Matthew Nelson in the Harvard Law School Forum refers to a number of academic and corporate reports that conduct meta-analysis of the literature on the issue which conclude that “80 per cent of the studies analyzed showed that a company’s stock performance is positively influenced by good sustainability practice” and also that “high sustainability” companies perform measurably better than their competitors in the long term, both in terms of stock market as well as in accounting performance measures.”43 Regardless of the robustness of the findings, some use the emerging evidence to suggest that enlightened CEOS and investors should take this existing empirical evidence into account when deciding their corporate (or portfolio investment) strategies.44

 

[C]    The Contribution of Corporate Driven Sustainability to Sustainable Development: Can It Be Measured, and Does It Matter?

As mentioned above, the SDGs’ governance system is built around goals, targets and indicators. While this governance system works well at the aggregate level, determining whether a specific corporation is contributing or not to the overall goal is incredibly complex and well beyond the resources of states.45 At the same time, there are some institutions that have a very clear and precise incentive to measure performance of corporations as accurately as possible, among which insurance companies and institutional investors. Indeed, major insurance companies have recently started to use the SDGs to evaluate their client’s risk exposure, while wealth management groups are developing portfolios that will soon offer SDG-compliance across all kinds of assets.46 Investors, particularly institutional investors, are starting to use the SDGs to define the assets they are investing in. As a result, many actors are rushing to develop sustainable development verifiable standards that can be used across borders and industries to measure their contribution or lack thereof toward the SDG indicators. Also awards created by prestigious associations and foundations seek to give visibility and recognition to corporations that are launching projects that have verifiable contribution to the SDGs.47 Also, standardization organizations such as ISO have sought to map the 17 SDGs against their standards to show the level of alignment between both, so that companies that apply those standards may provide evidence to that end to their stakeholders.48 Beyond these contributions, law makers have increasingly developed legal instruments that seek to help corporations to present in a transparent manner their impacts on the SDGs.

But all of the above would be of no special legal interest had it not had an effect on modern environmental law regarding corporations.

 

§31.06    THE PENETRATION OF CDS INTO (EU) ENVIRONMENTAL LAW AND REGULATIONS

As we shall see, there has been recently a strong move, globally, to adopt laws and regulations that seek to make core business models and strategies of corporations sustainable, hence ushering them into the second phase of sustainability described above. To do that, law would arguably need to do (some of) the following:

 

        (1) Target directly the heart of those corporations, namely the board of directors, affecting their composition to increase diversity and long-term thinking.

        (2) Impose on the board obligations to reveal the inner workings of the corporations to shareholders, so that the latter can make use of that information to shape, through their decisions (for instance investing or divesting, buying or not their products, praising or shaming them in the media and in social media, or even launching lawsuits including class actions against them).

        (3) Promote long-term and active shareholders’ engagement with the corporations in which they invest.

        (4) Promote a more integrated strategy and business management that has sustainability at the core of the business model.

        (5) Adapt the capital markets ecosystem to promote sustainable financing of corporations.

This chapter shall not attempt to discuss all these issues but shall rather focus on two of them, namely the emergence of obligations to report non-financial information (including regarding corporate impacts on the environment) and the creation of duties and tools to persuade investors to engage more proactively with the impacts of the corporations they invest in on sustainable development.

As suggested before in this chapter, it is arguable that the push for these norms has come in part from “progressive” corporations that have decided to follow that path but needed, in order to promote new markets for their services and products, as well as to keep competitors at bay, to have policy makers and legislators embrace that new language of CDS so as to accelerate the change. However, the chapter shall in no way try to establish causation, since many factors may well be at play and would be difficult to disentangle.

 

[A]    Non-financial Reporting Obligations in EU Law

Directive 2014/95/EU, laying down the rules on disclosure of non-financial and diversity information by large companies, amending Directive 2013/34/EU (the accounting directive) has as legal basis Article 50(1) TFEU. It stems from the European Commission’s renewed strategy for CSR, which defined CSR as the responsibility that enterprises have for their impacts on society. Thus, it moved from a reactive toward a proactive view of CSR, venturing into what this chapter has termed corporate driven sustainability. In this approach, public authorities would play a supporting role through voluntary policy measures and, where necessary, through the adoption of regulations. The new strategy, as the Commission explained, sought to align the EU CSR policy with the most advanced (soft law) international frameworks, particularly the UN Global Compact, the OECD guidelines for multinational enterprises, and more recently the UN Sustainable Development Goals. However, it is interesting to note that the Directive does not refer even once either to sustainable development or to the polluter pays principle. Rather, it refers either to the environment or to terms such as “sustainable growth,” “sustainable global economy” or “sustainable and inclusive recovery.”

That terminological issue notwithstanding, Directive 2014/95 focuses on what was perceived to be the cornerstone of the new approach to CSR, namely the obligation of corporations to disclose “information on sustainability such as social and environmental factors, with a view to identifying sustainability risks and increasing investor and consumer trust.”49 The underlying philosophy posits that disclosing information beyond that of a purely financial nature enables any stakeholder—including public authorities—to know whether a corporation is contributing its due in the progression toward a sustainable economy and society. A key issue relates to the definition of non-financial information. The directive clarifies that the statement should contain, as regards environmental matters, details of the current and foreseeable impacts of the undertaking’s “operations on the environment, and, as appropriate, on health and safety, the use of renewable and/or non-renewable energy, greenhouse gas emissions, water use and air pollution.”50

Not every single impact must be reported. Rather, only severe impacts that have already happened are more likely to come about due to the corporation’s activities must be reported. Severity of impacts should be judged taking into account scale and gravity, not only in the context of the undertaking’s own activities but also in the context of the entire value chain.51

According to Article 1 of the Directive, corporations with an average number of 500 employees during the financial year must include in the management report a non-financial statement (NFS) which should include a brief description of the undertaking’s business model, a description of the policies pursued in relation to ESG matters, the outcome of those policies, the principal risks related to those matters linked to the undertaking’s operations including, where relevant and proportionate, its business relationships, products or services which are likely to cause adverse impacts in those areas, and how the undertaking manages those risks, and last but not least, non-financial key performance indicators relevant to the particular business. Whenever a corporation decides not to pursue ESG policies, it must provide a clear and reasoned explanation for not doing so (the “comply or explain” principle). Moreover, the NFS must refer to the amounts reported in the annual financial statements whenever relevant. Importantly, Member States may require that the information in the NFS be verified by an independent assurance services provider.

Article 2 asks the Commission to prepare non-binding guidelines on methodology for reporting non-financial information, including non-financial key performance indicators, general and sectoral, with a view to facilitating relevant, useful and comparable disclosure of non-financial information by undertakings.

Directive 2014/95/EU had to be transposed by the Member States by December 6, 2016. In June 2017 the Commission published, according to Article 2, the guidelines to help companies disclose ESG information,52 and in June 2019 additional guidelines on reporting climate-related information.53 In preparing the guidelines, the Commission took into account numerous international frameworks, among which the Carbon Disclosure Project, the OECD Due Diligence Guidance for Responsible Supply Chains from Conflict-Affected and High-Risk areas, and the supplements to it, the Global Reporting Initiative, the UN Global Compact, and many others. As clarified by the Commission, the main aim of the guidelines is to help companies disclose high quality, relevant, useful, consistent and more comparable non-financial (environmental, social and governance-related) information.

It moreover refers to the definition of “material information” as defined in Article 2(16) Directive 2013/34/EU (the Accounting Directive) as “the status of information where its omission or misstatement could reasonably be expected to influence decisions that users make on the basis of the financial statements of the undertaking.”54 Some factors must be taken into account in assessing materiality, including the corporation business model, its strategy and principal risks, company specific sector relevant issues, interests and expectations of relevant stakeholders, particular impacts of the corporation, and relevant public policy and regulatory drivers.

The guidelines also clarify that the non-financial statement must be strategic and forward looking. In short, it must clarify what the company does, how it does it, why it does it, and what are the perceived short-term, mid-term and long-term implications of it. The assumptions that by disclosing its goals, the benchmarks and KPIs it uses, and the commitments undertaken, all stakeholders will be able to assess the future prospects of the corporation. And indeed, the Directive requires that the non-financial statement is written with the perspective of the stakeholders in mind, so that they can usefully base their decisions on it.

Even if at the time of writing this chapter the Commission had not yet issued its report on the implementation of the Directive, it had published, on January 2019, a reflection paper titled “towards sustainable Europe 2030,” in which it stated that “over the last decades, both on a voluntary basis and spurred on by public authorities, an ever-growing number of companies have made environmental and social responsibility a core part of their corporate missions.”55

Transposition and Implementation of Directive 2014/95/EU

It is well known that Directives bind member states as regards their results but provide varying levels of freedom regarding the choice of form and methods to achieve those results.56 It is also known that member states oftentimes transpose directives either late and/or wrong. Hence it makes sense to look, even briefly since that is not the goal of this chapter, into the transposition of the directive by some member states. When doing so it is possible to see a wide divergence of choices, which is to be expected given both the paucity of the Directive and the fact that the Commission guidelines are non-binding. In looking to the transposition I will rely on secondary sources.57 Focusing in some of the key elements of the Directive, some clear differences can be perceived in the transposition by France, the UK, Italy and Germany. France, for instance, has expanded the scope to include companies with less than 500 employees. Only the UK and France have required the inclusion of the NFS within the Annual Management Report of the Corporation. Italy and France have included much more prescriptive requirements regarding ESG factors that should be reported. In relation to verification, the national approaches also vary. While Italy requires all companies to carry out an internal and external audit of the information, France only imposes that obligation for companies above certain thresholds. Very importantly, the definition of material information varies widely, as well as the impacts of principal risks. The Directive refers to the “scale and gravity” of the impacts, but these Member States have not differentiated this from the broader test of materiality, based on whether the information would influence economic decisions of readers. There are also differences in the incorporation within the NFS of the business model description, which can lead to a certain disconnect between that definition and ESG matters.

Moreover, the Directive does not include KPIs that should be applied by companies, which means that if companies use different and non-comparable KPIs for similar risks, comparative analysis will be very difficult indeed. Last but not least, the Directive does not explain how exactly the NFS should reference aspects of the financial reporting, and member states have failed to provide clarity on this issue.

In Spain, the Directive was transposed by a Law on Non-Financial Information and Diversity.58 This law covers corporations—whether listed or not—and whether public or private interest companies, that have over 500 employees or more than EUR 40 million in revenues, to report their environmental, social and governance (ESG) impacts. A recent report published by EY has studied the information presented by corporations to comply with their obligations under the law.59 The study shows the following interesting data:

        – 9 out of 10 corporations have offered additional information to that strictly required by the law, while 58% integrated it into the annual management report and the rest within a separate report.

        – 65% have prepared the non-financial information so as to demonstrate compliance with the regulator, while 35% have sought to address all their stakeholders.

        – 100% of corporations define the process they have followed to define relevant areas, compared to only 71% in 2018.

        – 90% present the results of their analysis on materiality.

        – 77% of the corporations have ESG policies that have been formally approved by the Board, up from 37% in the previous year.

        – Even if 75% of the corporations describe the process they have adopted to identify, evaluate and manage risks, there is a very low application of common risk management frameworks.

        – Information must be audited by third parties, which promotes transparency and trustworthiness of the data published (in 2017, prior to the adoption of the law, only 40% of the corporations did this).

A key conclusion from the EY report is that 98% of the quantitative indicators can be measured in different ways. This diversity in the possible methodologies to calculate the indicators, and the variability they generate in the results makes it very difficult for third parties to compare reports across corporations, hence reducing the value for investors of the whole exercise. This is a common finding across member states, and hence suggests that more harmonization at the EU level is required if the publication of non-financial information from corporations is going to have the desired effects.

 

[B]    Promoting Long-Term Shareholder Engagement with Sustainable Development

Among the many consequences of the global financial and economic crisis was the realization by many—including regulators—that both the management and the shareholders of corporations often focus on maximizing revenues in the short-term, even to the detriment of the long-term sustainability of the corporation and of the economy as a whole. It moreover became clear that the problem was not just one of “greediness” on the side of management and shareholders; even if “ethical” shareholders wanted to exert more pressure on management to hold a longer-term view of the corporation, oftentimes they were unable to do so, given the fact that the ownership of shares of listed companies is often very nontransparent due to the existence of very large chains of intermediaries.60 Moreover, it became clear that institutional investors and asset managers were often not transparent regarding their investment strategies and their engagement policies with investees, and in addition often failed to engage actively in the corporate governance of the corporations in which they invested. The EU considered however that shareholder engagement with the governance of corporations, particularly large, listed corporations, is a key element of their performance over the long-term and also of their contribution to sustainable development.

For these reasons, the European Commission announced in 2012 its decision to put forward a proposal for legislation aimed at encouraging long-term shareholder engagement with the behavior of corporations, as well as to enhance transparency between companies and investors.61

The proposal led in time to the adoption of Directive 2017/828 amending Directive 2007/36/EC regarding the encouragement of long-term shareholder engagement. The Directive, which has legal basis both Article 50 and Article 114 TFEU, seeks to improve the governance of EU companies listed on stock exchanges by giving incentives to institutional investors and asset managers to be more long-term oriented, responsible and engaged shareholders. The objectives of the Directive are: (i) to enhance transparency in the investment chain; (ii) to hold investors accountable for the integration of ESG factors in investment decisions; (iii) to increase level and quality of long-term shareholder engagement as well as align investors’ investment strategies and remuneration structures with the mid to long-term performance of their clients’ assets.62 Despite its obvious importance for the promotion of CSD, the Directive neither refers to sustainable development nor to the polluter pays principle. It does however refer to the “environmental impact” of companies, as well as to environmental factors and matters. Besides all the obligations imposed on investors, asset managers and proxy advisors, in Article 14, the Directive provides for penalties—which must be effective, proportionate and dissuasive—to be imposed on those who infringe the national provisions transposing the Directive.

 

§31.07    IS THE CONCEPT OF CORPORATE DRIVEN SUSTAINABILITY OPERATIONAL?

[A]    At the International Level

At international level it is possible to suggest that CDS has not yet penetrated the law. There are indeed numerous examples of initiatives undertaken by large corporations to promote the Sustainable Development Goals and to introduce them to the core of their business models. Moreover, there are many initiatives promoted by those corporations that have been endorsed by international organizations, chiefly the United Nations. Examples include the Responsible Banking Principles Initiative, a coalition of more than 130 banks representing more than 47 US billion dollars in assets. This coalition was announced in the last meeting of the UN General Assembly and represents the most important global initiative on sustainable banking every launched. Thirty of the banks that have joined the initiative have moreover signed a Collective Commitment on Climate Action, which includes concrete actions and timelines to align their investment portfolios to the goals of the Paris Agreement on Climate Change. Other UN led initiatives include the UNEP Financial Initiative. In the financial sector, other important private-led initiatives include the FTSE4Good or the Dow Jones Sustainability Index. However, none of these initiatives can be considered to have a legal nature.

Despite the lack of legally binding obligations on corporations to disclose non-financial information or laws promoting shareholder engagement, empirical evidence suggests that soft law instruments are already having an impact. The main lesson from several years of attention to the issue suggests that four intertwined factors contribute to explaining the robust trend toward deep change in corporate governance globally toward sustainability.63 Those include frequent surveys of the behavior of portfolios incorporating ESG systematically, interviews with investors, global initiatives such as those mentioned above to promote ESG and the rise of the millennial generation which place ESG at the core of the corporations they inherit or create. As a result, the share of investors that frequently or occasionally rely on nonfinancial information has increased sharply, to more than 70% from only around 50% in 2013. Conversely, those saying that do not rely on ESG in their investment decisions has gone down from around 60% in 2013 to less than 16% in 2016.64 One of the most interesting effects of this trend is that investors have started to become more interested in the depth, breadth, quality and consistency of the non-financial information reported by corporations. This has led to criticisms that it is often unavailable, inconsistent, not verified or difficult to compare across corporations.65 Around 80% of investors asked to declare that companies do not yet adequately disclose ESG risks that could affect their business models. And 60% asked companies to disclose those risks more fully. The most important motivations corporations mention to disclose non-financial information are, in this order: corporate reputation with customers, compliance with regulatory requirements, investor demands and the wish to improve stock valuations. Also, those already reporting extensively on ESG factors seek to improve brand recognition by competing to lead in the lists of ESG leading companies, and so value the existence of methodologies that enable comparisons across corporations. Moreover, many among them are keen to show that entire industries have a future in a sustainable world.

Another interesting reported reason to report is to protect corporations from shareholder activism, as well as other types of environmentally related activism. For instance, large investors such as Blackrock announced some time ago that they would back activists’ actions against companies that fail to develop long-term sustainability strategies and/or fail to report non-financial information accurately, even if it is unclear whether they have indeed followed through.66 Since of the most important risks for investors are stranded assets due to, e.g., environmental laws and regulations or climate change impacts, some institutional investors have started to develop risk models that base buying and selling pricing decisions on long-range financial models that seek to estimate the impact that environmental legislation and environmental issues may have on specific sectors over long-term periods.67

 

[B]    EU Level

When one looks at the level of awareness regarding the Directive among those subject to its scope, one can see that it remains low. Indeed, a survey carried out in 201968 suggested that investors remained both poorly informed (only 58% were aware and unprepared for such a paradigm shift (only 3% were prepared). At the same time, a substantial majority of those subject to the Directive (two thirds) estimates that those companies that integrate ESG factors tend to generate superior results in the long-term (up from 48% in 2017). Moreover, 37% declared a certain level of frustration with capital markets, as they considered that they worked to pressure companies into delivering superior short-term goals to the detriment of the long-term sustainability of corporations. Indeed, many actors (66%) hoped that the Directive should be able to increase the level and quality of shareholder engagement with the performance of corporations. That said, percentages in the answers to the questions about awareness of the directive, preparedness to comply with it differ significantly across EU Member States.

Beyond the EU, and turning to the rest of the world, particularly the USA, it becomes clear that, in the absence of political or legal imperative, institutional investors are starting to lead by establishing associations such as the Investor Stewardship Club, representing more than USD 31 trillion in US equity markets.69 However, the EU Directive will clearly have an extraterritorial effect, since it is important for European asset owners and managers to be confident that their investments can show compliance with the Directive outside of the EU borders. That said, in the absence of similar regulations in other advanced countries outside the EU, the global impact of the Directive remains limited.

 

§31.08    CONCLUDING REMARKS: FROM CSR TOWARD CORPORATE DRIVEN SUSTAINABILITY

This chapter has examined the evolution, within EU law, of the interrelation between environmental law, company law and the concept of social corporate responsibility as the bridge between both under the broader umbrella of sustainable development. It has sought to show how, out of this evolving interrelation, a new concept seems to be emerging, which can bet termed “corporate driven sustainability.”

The underlying intuition behind this concept is that corporations, realizing that in order to keep their license to operate at a minimum, and ideally to ensure sustainable growth over time, need to wholeheartedly embrace sustainable development, and more particularly through embracement of the sustainable development goals. This “paradigm change” has been documented by some academic literature, and there seems to be empirical evidence suggesting that is becoming more widespread over time. In order to reinforce a paradigm change that has already started,70 some regions such as the European Union have adopted legislation. The strategy is as follows. First, there is the creation of an obligation imposed on corporations to report, in addition to financial information, so-called non-financial information that details the material impacts of their strategies on the environment and society. Furthermore, such obligation is complemented with an obligation imposed on shareholders to become more engaged in the active monitoring of the corporations in which they invest, encouraging in particular supervision of the ongoing sustainability of their strategies and actions. And when they fail, shareholders can become “activists” and demand, including through divestment but also through filing lawsuits, that corporations behave properly. But this “proper” behavior is clearly over and above what is required by existing laws. In that way, corporate driven sustainability is a concept built on two pillars. On the one hand, it demands that companies fully integrate negative environmental externalities in their strategies and actions. But beyond that, it requires that corporations actually change their paradigm, putting the interests of their shareholders and indeed society as a whole front and center of their strategies. The hope of the legislator is that if companies fail to do that, they will have to show it in their non-financial reports, and so both shareholders and other stakeholders, including citizen-consumers will notice and punish the corporation accordingly. Punishment can take a variety of forms, which could be simplified as follows: (i) divest or not invest; (2) purchase or cease to purchase goods and services from those corporations; (3) seek legal action against non-performing corporations. But, in order to complement those non-state actions, the EU has also introduced sanctions in legislation for those that do not comply with it. This is wise in light of the mixed results that come from the market in terms of sustained and sustainable investor’s long-term engagement in corporation’s behavior.71

So, to conclude, CDS is not only a more advanced and more powerful concept than CSR but also better legally defined in a number of ways.

First, while CDS seeks to change the company from the inside out by trying to persuade corporations to change their core business models and strategies, CSR acts at the margins of corporations, thus enabling them to maintain the status quo. Indeed, CDS incentivizes (large) corporations to proactively deploy their capital, knowledge and structure to promote large-scale innovation so as to find new markets that reward sustainable business models, products and services. Hence it can generate a virtuous circle that renders more likely that sustainability is achieved. On the other hand, CSR modifies incentives of corporations only at the margins, since the latter will likely seek to do just enough to comply with the principle without really changing their business models. Of course, it can be counterargued that a lot will depend on the effect of environmental law on the corporations; for instance, the level of environmentally related taxation may indeed lead corporations to divest in certain sectors (e.g., coal) and invest in others (renewable energy). The point here is that it seems unlikely that such high levels of environmentally related taxation are achieved, or conversely to completely remove perverse subsidies. This has clearly been the case within the EU, even when we consider the EU emissions trading scheme and the carbon price72 that has been achieved over time, which by the way only deals with one small aspect of sustainable development. Likewise, environmental liability, including criminal liability, may have over time an important effect on the long-term behavior of corporations; however, it remains the case that those measures aim at shaping the external behavior of corporations, without changing their intrinsic motivations and thus may well be less effective over time.

Second, while CDS seeks to engage all stakeholders (both private investors, clients, costumers, citizens in general and public authorities) in demanding corporations to comply with their obligations toward sustainable development, CSR puts in the hands of corporation managers the decision whether and how to contribute toward sustainable development. Of course, the effectiveness of directives 2014/95/EU and 2017/828/EU depends on many factors, including the convictions of key board members of corporations, the cultural mindset of clients, customers and citizens, the appetite to hold corporations to account, and the existence of well developed, clearly and enforceable legislation. But it is precisely the fact that enforcement can come from many different avenues that seem to render CSD measures quite effective. But what seems truly innovative in the concept of CSD is that corporations seem ready to share the driving seat with public authorities in shaping the evolution of society toward sustainability. Time will tell whether CDS is a better strategy than CSR to address the large-scale environmental challenges that the world is facing.
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CHAPTER 32    Corporate Social Responsibility in Mexico

Leopoldo Burguete-Stanek

It is not a new trend that companies are demanded to be responsible members of the community. Over the last 20 years our society has become much more involved regarding effects that corporations have within their communities, and more demands that being a corporate neighbor does not only translate into economic benefits, but also social and environmental ones that in conjunction, are to assist in obtaining a common benefit.

Corporate Social Responsibility (CSR) is a global trend being addressed by each country as its cultural particularities require. This chapter addresses how CSR operates in Mexico, its story and today’s reality.

It could be said that, many years ago almost any community in Mexico would receive arms open the installation of corporations and their operations within their territory, since this would imply an economic revenue that would likely improve general life conditions. However, this is no longer the reality, since our current society is expecting to be informed of all the consequences (good and bad) that the presence of a corporation within their community will bring, demanding to the governments that they be vigilant on how companies operate and their direct and indirect impacts on the community. Consequently, it is safe to say that CSR is now a need for any company, a key element for their long-term success, being obliged to ensure the quality of life of their employees, as well as their impact on the environment where they perform activities.

Following this development, it is important to stress that social responsibility shall not be understood as not only restricted to social and environmental actions proposed by the organization in the community but also to involve dialog and interaction with the diverse public related to the company.1 Therefore, CSR is important not only during the operating phase of a company but even prior to that, when processing and obtaining all necessary authorizations, as well as during construction stage, dialog and interaction with the community are essential as we have been taught by all examples of social discomfort resulting in blocking, temporarily or permanently, development of projects, regardless of how large investment was.2

§32.01    DEFINITION OF CORPORATE SOCIAL RESPONSIBILITY IN MEXICO

Mexico does not have one sole definition for CSR; however, all definitions lay in the same set of principles: corporations being conscious members of community, that not only comply with their legal requirements, but that they go beyond their legal obligations in matters of social development and environment, acting with transparency in terms of internal politics which are to be mandatory for those who integrate the corporation and its operations.

Several lines of theories have been developed on CSR, which can be reduced to four main approaches: the ethics perspective, the economic perspective, the political perspective and the sociological perspective. Which may be understood as follows:3

        (1) Ethics Perspective (or stakeholder theory): there is an integration between businesses and society through a corporate ethic and an array of values—economic, social and ecologic—where the company holds a commitment with those groups or persons that benefit, are or can be affected by the actions of the company.

        (2) Economic Perspective (or shareholder value theory): seeks to increase value for shareholders of the company through social activities that are only accepted if they are foreseen by the law or if they can increase the value and the stock capital of the company.

        (3) Political Perspective (corporate citizenship theory): focuses on the social power of the company and its responsibility in terms of philanthropy when participating in programs, making donations and social activities that foster human wellbeing or goodwill, without them being dictated by law and lack of any business logic.

        (4) Sociological Perspective (corporate social performance theory): is based on a change of the institutional and corporate behavior in order to cause the least possible damage and generate more benefits for the society and people, integrating demand and social and political needs, programs and tangible results that reflect the relation between the company and society, which establishes some sort of deeper social integration and interaction between company and society.

In terms of the above, there are two main definitions in Mexico. First, according to the Ministry of Economy of Mexico, CSR is defined as the active and voluntary contribution to social, economic and environmental improvement by companies, with the aim of improving their competitive situation, value and added value.4 (Secretaria de Relaciones Exteriores, 2016).

Second, according to the Centro Mexicano para la Filantropía (Cemefi),5 CSR is the conscious and congruent compromise to integrally meet the purpose of the company, both internally and externally, considering the economic, social and environmental expectations of all its participants, showing respect for the people, ethical values, community and environment, thereby contributing to the construction of the general wellbeing.

 

§32.02    HISTORY OF CORPORATE SOCIAL RESPONSIBILITY IN MEXICO

The adoption of CSR in Mexico has occurred as follows:6 (Barroso Camiade & Ramírez Beltrán, 2017):

 

        – Originates in Mexico since mid-twentieth century, when two business organizations, Confederación Patronal de la República Mexicana (COPARMEX)7 and Uniones Sociales de Empresarios de México, A.C. (USEM)8 took the initiative to generate theoretical and practical basis for the development of the concept.

        – However, it was until 1992, when the Cemefi created, along with six companies, the Business Philanthropy Program.

        – In 1997, Cemefi created the Program for Corporate Social Responsibility.

        – In 2000, Cemefi, COPARMEX, USEM, Desarrollo Empresarial Mexicano and Grupo Editorial Expansión, launched a call to recognize the best practices of corporate social responsibility in Mexico.

        – In 2001, during the National Assembly of COPARMEX, the Alianza por la Responsabilidad Social Empresarial9 in Mexico (AliaRse) was presented, which is integrated by the Administration of Securities (Administración de Valores or Aval), COPARMEX, the Consejo Coordinador Empresarial10 (CCE), Cemefi, USEM and Impulsa.11

        – Also in 2001, for the first time, the call is launched for companies to obtain the CSR Distinctive. Recognition granted by Cemefi and AliaRse, which continues to exist up to this date.

        – In 2002, Confederación de Cámaras Industriales12 (Conacamin) joined AliaRse.

        – In 2005, the Ministry of Economy included the clauses regarding compromise of the company with society within the National Model for Total Quality.13

§32.03    IMPLEMENTATION AND ITS CHALLENGES IN MEXICO

Ever since the Distinctive was created in 2001, companies have shown an increasing interest in obtaining it. Although the figure is not significant yet, there are 1,126 socially responsible companies registered in Mexico according to the CSR Distinctive website;14 however, according to information published in Cemefi’s website,15 there are currently only 871 companies holding the Distinctive (Cemefi, 2018),16 some of which have been holding it since 2001. Cemefi’s figure does not contemplate the small and medium companies that have obtained the Distinctive in 2019, since such information is yet to be released. Figure 32.1 shows the tendency of companies becoming interested in acquiring the Distinctive.


Figure 32.1 Companies That Have Obtained the CST Distinctive
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Figure 32.1, although noting an increasing interest, remains alarming if we consider that in Mexico there are more than five million companies of all types and sizes; therefore, roughly 0.03% of companies are committed to Mexico’s CSR governing entity.

It is unlikely that the lack of motivation among the Mexican corporate world to obtain the Distinctive lays on its process, since it is quite accessible. The securing of the distinctive is based on a self-diagnosis process, documentary supported by the company and verified by the Cemefi. The distinctive is awarded to companies that exceed 75% of the CSR index, which is achieved by complying with at least 107 indicators out of 143, indicators which mainly cover ethic-related issues, such as business conduction, work environment, involvement with the community and respect for the environment.

From a study conducted in 2013 by the social responsibility agency ResponSable, where a little over 1,500 workers of different ranks and companies were surveyed, the following figures were reached:17

        – Less than 20% of respondents indicated that they work on social responsibility issues related to the business.

        – 50% of the people in charge of social responsibility have never studied the subject.

        – 32% of large companies invest less than MXN 200,000.00 (USD 11,200.00 approx.) per year in corporate social responsibility related issues.

        – 58% of the large companies surveyed do not understand the added value that being social responsible brings.

        – 86% of consumers have indicated that they would choose to change brands as long as they are environmentally responsible; however, only 18% have done so.

Considering the above, one observation is that Mexican companies, as well as foreign companies located in Mexico, remain skeptical of the benefits that CSR brings to the table. Although it has been found that CSR contributes to the welfare of society, improves the work environment, improves the brand image, represents savings and cost reduction, as well as assists in the attraction of new customers, corporations are still not understanding it as a basic element of their operation.

CSR means going beyond a company’s legal obligations, and therefore, it is generally perceived as incurring into additional expenses, which are not mandatory, since incorporating CSR represents drawing internal management programs, standardizing procedures, capacitating personnel on the subject, or even maybe hiring employees with experience on the subject to direct social and environmental aspects of the company’s operation.

It is important that the CSR is adopted vertically within the inside of the company, being the president, directors and managers labor to permeate all the operational structure with the social responsibility culture, and to establish clear obligations and procedures for its implementation. Therefore, when CSR is forced into a structure and not all members of the company as shareholders, members of the board of direction, directors and managers agree with it, such situation may impact the effectiveness of the implementation of internal programs and the modification of certain operational aspects that could be required for achieving the CSR goals.

Another challenge being faced for reaching higher numbers of CSR companies lays in the socialization and communication aspect, since CSR demands a close relation with the society that is or may be impacted by its operations. Having an experienced liaison is very important to maintain the company’s confidence that no third party (stakeholder) will penetrate into its operations to a level that could be disruptive and a threat to its stability and future growth. At the same time, such liaison must be skilled enough in getting the community to trust the company and accept it into its community.

The social and environmental aspects have become much more regulated in Mexico, since 1996 the General Law for Ecological Balance and Environmental Protection18 was reformed. The revisions imposed the obligation upon whomever submitted a project for environmental impact assessment to make of the public knowledge their intention to settle a project within their community, so that those who could be affected by it were facilitated the possibility to access a public version of the file with the project’s details and be able to submit comments and considerations before the Ministry of Environment and Natural Resources prior to the issuance of the final resolution.

This reinforces the relevance of incorporating CSR principles within the structure of a company, even before its formal operation/production stage initiates, since the society will be involved as of the moment when a company intends to settle among them. Even more relevant is the fact that Mexican society has become very active in this type of activity (public consultation) during the past decade, and the community has learned of many projects where an inadequate establishment of communication with the stakeholders led to excessive disbursements and even to the failure of a project and the consequent loss of investment. An example is the wind farm of Mareña Renovables in Oaxaca, Mexico, which was to be located in the community of Dionisio del Mar. However, after over a year of social disputes and equipment being blocked from entering into the wind farm, the project was canceled, and a great amount of money was lost.

Mareña’s case has been neither the only nor the last one to involve communities attempting—in some cases, achieving—to stop the development of projects within their territory. While most projects are related to the energy sector, it is not a problem from which other sectors are exempted. Investors and developers need to learn from the past errors and need to address the social demand for transparency and righteous conduction of business.

 

§32.04    CONCLUSIONS

There is an obvious need for Mexican companies to integrate CSR within their internal regulations to decrease the risk of community opposition due to distrust, to reduce the risk of claims, to improve competitiveness as well as public image, and to give the companies greater possibility of prevailing in an everyday more competed market (for the majority of sectors we find an overpopulation of similar companies). However, Mexico still faces the challenge of breaking with the accustomed ways of corporate operation; companies are still to learn that them being socially responsible is not to be taken as an additional task to which they are not obliged, but it is their obligation as members of the community to assist in the search of the commonwealth.

Companies that miss to approach CSR track proactively within the short term will soon be facing the consequences of the result of the equation formed by social demand and excessive competitors in the market. We are before a new generation, a generation that demands safe and adequate work environments, care for the environment that we are to enjoy today and that we are to leave for the future generations, that will not tolerate any form of abuse to the marginalized communities, that urges to be informed and that will make public demands, either through legal resources or even worst, through the public media and social networks. Accordingly, Mexican companies must be socially responsible to the core in order to assure their continuance in the market for years to come.
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Average UNGP Diagnostic Disclosure Scores Across All 250 Companies by Category

The companies in focus currently disclose the most information under the category of Fundamental Human Rights
Commitments and the least information under the category of Policy Statements. This reflects a situation where
companies acknowledge human n’ghts but do not specify how they intend to manage their human rights footprint.
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Average thematic diagnostic disclosure scores across all 250 companies

Almost all companies disclosed information related to protecting the environment (96% of companies), whereas less than 1 in 6
companies make mention of human trafficking.
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