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Preface

Welcome to the Fourth Edition of Constitutional Rights: Cases in Context. We recognize that choosing a casebook is one of the most important decisions law professors make. For students, this selection is beyond their control, but it often makes or breaks the foundation of their legal education.

In a crowded marketplace, our reinvigorated text stands out for professors and students alike because of its clarity, context, consideration, and the canon.





CLARITY

In preparing the Fourth Edition, every page was reviewed and re-edited with a primary focus: clarity. Placing ourselves back in the shoes of a 1L who has never before studied this material, we rethought what works, and what does not work. Specifically, we sought to provide students with a more accessible and engaging way to learn constitutional law than is now available in existing casebooks.

First, after extensive market research, we concluded that most textbooks —  especially those that have evolved through many editions over a long period of time —  are simply unrealistic about what students can actually learn in a three-or four-credit course. Most books drown students with tedious notes, commentary, and “squibs” after the cases, which professors dread to field questions about, even as most students skip them. We chose a different path. Before each decision we include a clear, easy-to-understand study guide that consists of a series of precise questions. These learning objectives pinpoint what students should take away from the reading —  we do not hide the ball. In addition, we have line-edited the text to present this information using simple, clear prose.

Second, rather than assuming that students will grasp complicated postures, we provide them with the background information necessary to dive right into the cases. For example, if a decision involves a complex regulatory scheme, or considers an obscure historical event, the study guide will offer a brief synopsis of the underlying facts so students can instead focus on the important analysis. Further, our casebook includes dozens of photographs of the people and places behind the cases. These additional illustrations and tidbits of information make the study of constitutional law come alive just a little more, and differentiate our text from all the others.

xxiv

Third, we have divided each chapter into a series of Assignments, which average thirty pages in length. The readings are long enough to help students understand the arguments, but edited where necessary to prevent overwhelming them. Where feasible within each doctrinal category, the canonical cases are presented chronologically as they were decided. Learning how a line of cases developed conveys the story of constitutional law that every lawyer ought to know. With our ready-made syllabi, professors can rearrange the materials to fit into three-, four-, and six-credit courses.

Finally, the Fourth Edition allows professors to flip the classroom. Students can access an online catalogue of videos about most of the cases in the book. We spent more than two years scripting, filming, and editing the video library. The videos discuss the facts, posture, analysis, and holding of the cases, centered around the study guide questions in the book. They situate each case in the broader narrative of constitutional law. Building on modern learning techniques, students can prepare themselves online before class. In our experience, these videos save an enormous amount of class time. They empower professors to dive deeper into the analysis and reasoning of the content, rather than consuming precious class time bringing every student up to speed on the facts. These resources are extremely valuable in one-semester courses where class time is scarce.






CONTEXT

The narrative theme of the book is reflected in its title: Cases in Context. Constitutional law has not developed in a vacuum. Rather, over the course of two centuries, all three branches of our government have interpreted the Constitution’s seven articles and twenty-seven amendments in the context of complicated, real-world events. Professors take their knowledge of this story for granted, having picked it up along the way. But for most students it is entirely new and more than a little strange. This story is almost impossible to grasp when confronting disparate cases completely divorced from the context in which they were decided.

As with previous editions, the Fourth Edition aims to place each of these developments, throughout the history of our republic, in the proper context. All students —  even those unfamiliar with American history —  will learn the essential background information to grasp how this body of law has come to be what it is today. To do that, we hew to discussions of first principles and method, rather than doctrinal details. And we graphically present this narrative through the videos that accompany the text.






CONSIDERATION

By providing both cases and context, our book aims to nonjudgmentally convey the competing narratives that all lawyers ought to know. But it also provides consideration of different perspectives. We strive to always present competing points of view —  primarily through the generous use of dissenting opinions. Consideration of all sides of all issues will enrich the pedagogical experience, and more importantly, will better equip future xxvattorneys with different modalities of argumentation. Regardless of how professors may view these issues, Cases in Context will provide students with a balanced perspective. With less opinionated supplementation by the casebook authors, each professor can put his or her own stamp on the story as it unfolds.

Before proceeding further, let us put our cards on the table. Though ascendant in recent years —  “We are all originalists,” Justice Kagan observed during her confirmation hearings —  we concede that our views on originalism are not in the majority in faculty lounges across the country, or on the courts. But, while evidence of original meaning is included, this is not an originalist casebook. Neither is it technically doctrinal. Rather, it is a book about the “canon” and the “anti-canon” that comprises constitutional law.






THE CANON

The “canon” are the cases accepted by the vast majority of judges, lawyers, and law professors as landmark cases to be followed and emulated. The “anti-canon” are the cases most everyone believes to have been wrongly decided in so egregious a manner as to be object lessons in how not to do constitutional law. Taken together, these decisions provide the basic vocabulary of constitutional law that every lawyer who practices constitutional law must somehow internalize. The conventional categorization of some cases as “canonical” and other cases as “anti-canonical” does not reflect our own opinions about which cases are good and which cases are bad. This categorization reflects the facts of our current constitutional practice that every constitutional lawyer must know.

To internalize the canon, however, it is not enough for students to memorize the good cases and the bad ones. Students must appreciate why some cases have become canonical and others have become reviled. This task requires them to understand the narrative of constitutional law as it has developed since the Founding. No casebook presents the narrative of constitutional law as effectively or engagingly as this one.

The Fourth Edition includes all of the classic cases in the “canon,” as well as those in the “anti-canon,” and the connective tissue that explains how and why they came be thought of in this way. At its heart, this is a story that dates back to the Founding. Our goal was to allow this story to emerge from the materials themselves rather than from us.

* * *

To the professors who have chosen to adopt this book, we thank you. To the students reading this preface before starting their course on constitutional law, brace yourselves: it’s a wild ride.

Randy Barnett

Washington, D.C.

Josh Blackman

Houston, Texas

November 2021
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The Constitution of the United States





Preamble

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.






Article I

Section 1. All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

Section 2. The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

[Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.]1 The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, xxxiiDelaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.

Section 3. The Senate of the United States shall be composed of two Senators from each State, [chosen by the Legislature thereof,]2 for six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year; [and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.]*

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.

The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

Section 4. The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting shall be [on the first Monday in December,]3 unless they shall by Law appoint a different Day.
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Section 5. Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire of one fifth of those Present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.

Section 6. The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.

Section 7. All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the xxxivSenate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards and other needful Buildings; —  And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

Section 9. The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the xxxvYear one thousand eight hundred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.

[No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.]4

No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.

No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing its inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.






Article II

Section 1. The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows:

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.
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[The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representation from each State having one Vote; A quorum for this Purpose shall consist of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice President.]5

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States.

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any person be eligible to that Office who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident within the United States.

[In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.]*

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: “I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States.”

Section 2. The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer xxxviiin each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall have Power to grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.

Section 3. He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.

Section 4. The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.






Article III

Section 1. The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; —  to all Cases affecting Ambassadors, other public Ministers and Consuls; —  to all Cases of admiralty and maritime Jurisdiction; —  to Controversies to which the United States shall be a Party; —  to Controversies between two or more States; —  [between a State and Citizens of another State; —  ]6 between Citizens of different States; —  between Citizens of the same State claiming Lands under Grants of different xxxviiiStates [and between a State, or the Citizens thereof; —  and foreign States, Citizens or Subjects.]7

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment; shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed.

Section 3. Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court.

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.






Article IV

Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

Section 2. The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

[No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.]8

Section 3. New States may be admitted by the Congress into this Union; but no new State shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress.
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The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State.

Section 4. The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.






Article V

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.






Article VI

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.






Article VII

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same.

Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September in the Year of our Lord one thousand seven hundred and Eighty seven and of the Independence of the United States of America the Twelfth.
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In Witness whereof We have hereunto subscribed our Names,


Go. Washington —  Presidt. and deputy from Virginia

New Hampshire: John Langdon, Nicholas Gilman

Massachusetts: Nathaniel Gorham, Rufus King

Connecticut: Wm. Saml. Johnson, Roger Sherman

New York: Alexander Hamilton

New Jersey: Wil. Livingston, David Brearley, Wm. Paterson, Jona: Dayton

Pennsylvania: B Franklin, Thomas Mifflin, Robt Morris, Geo. Clymer, Thos.

FitzSimons, Jared Ingersoll, James Wilson, Gouv Morris

Delaware: Geo. Read, Gunning Bedford jun, John Dickinson, Richard Bassett,

Jaco. Broom

Maryland: James McHenry, Dan of St. Thos. Jenifer, Danl. Carroll

Virginia: John Blair, James Madison Jr.

North Carolina: Wm. Blount, Richd. Dobbs Spaight, Hu Williamson

South Carolina: J. Rutledge, Charles Cotesworth Pinckney, Charles Pinckney,

Pierce Butler

Georgia: William Few, Abr Baldwin

Attest William Jackson Secretary



In Convention Monday September 17th, 1787. Present The States of New Hampshire, Massachusetts, Connecticut, Mr. Hamilton from New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina and Georgia.

Resolved,

That the preceeding Constitution be laid before the United States in Congress assembled, and that it is the Opinion of this Convention, that it should afterwards be submitted to a Convention of Delegates, chosen in each State by the People thereof, under the Recommendation of its Legislature, for their Assent and Ratification; and that each Convention assenting to, and ratifying the Same, should give Notice thereof to the United States in Congress assembled. Resolved, That it is the Opinion of this Convention, that as soon as the Conventions of nine States shall have ratified this Constitution, the United States in Congress assembled should fix a Day on which Electors should be appointed by the States which shall have ratified the same, and a Day on which the Electors should assemble to vote for the President, and the Time and Place for commencing Proceedings under this Constitution.

That after such Publication the Electors should be appointed, and the Senators and Representatives elected: That the Electors should meet on the Day fixed for the Election of the President, and should transmit their Votes certified, signed, sealed and directed, as the Constitution requires, to the Secretary of the United States in Congress assembled, that the Senators and Representatives should convene at the Time and Place assigned; that the Senators should appoint a President of the Senate, for the sole Purpose of receiving, opening and counting the Votes for President; and, that after he shall be chosen, the Congress, together with the President, should, without Delay, proceed to execute this Constitution.

By the unanimous Order of the Convention

Go. Washington —  Presidt.

W. JACKSON Secretary.
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES


Amendment I1

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.



Amendment II

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.



Amendment III

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.



Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.



Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.



Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against xliihim; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.



Amendment VII

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law.



Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.



Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.



Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.



Amendment XI2

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.



Amendment XII3

The Electors shall meet in their respective states and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President, and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate; —  the President of the Senate shall, in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted; —  The person having the greatest number of votes for President, shall be the President, if such xliiinumber be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states shall be necessary to a choice. [And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in case of the death or other constitutional disability of the President. —  ]4 The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed, and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States.



Amendment XIII5

Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate legislation.



Amendment XIV6

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice-President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is xlivdenied to any of the male inhabitants of such State, being twenty-one years of age,7 and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice-President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.



Amendment XV8

Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.

Section 2. The Congress shall have the power to enforce this article by appropriate legislation.



Amendment XVI9

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.
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Amendment XVII10

The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.

When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.

This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution.



Amendment XVIII11

Section 1. After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

Section 2. The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.

Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.



Amendment XIX12

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.



Amendment XX13

Section 1. The terms of the President and the Vice President shall end at noon on the 20th day of January, and the terms of Senators and Representatives at noon on the 3d day xlviof January, of the years in which such terms would have ended if this article had not been ratified; and the terms of their successors shall then begin.

Section 2. The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 3d day of January, unless they shall by law appoint a different day.

Section 3. If, at the time fixed for the beginning of the term of the President, the President elect shall have died, the Vice President elect shall become President. If a President shall not have been chosen before the time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice President elect shall act as President until a President shall have qualified; and the Congress may by law provide for the case wherein neither a President elect nor a Vice President shall have qualified, declaring who shall then act as President, or the manner in which one who is to act shall be selected, and such person shall act accordingly until a President or Vice President shall have qualified.

Section 4. The Congress may by law provide for the case of the death of any of the persons from whom the House of Representatives may choose a President whenever the right of choice shall have devolved upon them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President whenever the right of choice shall have devolved upon them.

Section 5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article.

Section 6. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission.



Amendment XXI14

Section 1. The eighteenth article of amendment to the Constitution of the United States is hereby repealed.

Section 2. The transportation or importation into any State, Territory, or Possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.

Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.
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Amendment XXII15

Section 1. No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of President more than once. But this Article shall not apply to any person holding the office of President when this Article was proposed by Congress, and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this Article becomes operative from holding the office of President or acting as President during the remainder of such term.

Section 2. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission to the States by the Congress.



Amendment XXIII16

Section 1. The District constituting the seat of Government of the United States shall appoint in such manner as Congress may direct:

A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the least populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a State; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment.

Section 2. The Congress shall have power to enforce this article by appropriate legislation.



Amendment XXIV17

Section 1. The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any State by reason of failure to pay poll tax or other tax.

Section 2. The Congress shall have power to enforce this article by appropriate legislation.



Amendment XXV18

Section 1. In case of the removal of the President from office or of his death or resignation, the Vice President shall become President.
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Section 2. Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.

Section 3. Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President.

Section 4. Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days after Congress is required to assemble, determines by two-thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office.



Amendment XXVI19

Section 1. The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age.

Section 2. The Congress shall have power to enforce this article by appropriate legislation.



Amendment XXVII20

No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of representatives shall have intervened.







	1. Changed by Section 2 of the Fourteenth Amendment.

	2. Changed by the Seventeenth Amendment.

	3. Changed by Section 2 of the Twentieth Amendment.

	4. See the Sixteenth Amendment.

	5. Changed by the Twelfth Amendment.

	6. Changed by the Eleventh Amendment.

	7. Changed by the Eleventh Amendment.

	8. Changed by the Thirteenth Amendment.

	1. The first ten amendments were ratified December 15, 1791, and form what is now known as the “Bill of Rights.”

	2. Passed by Congress March 4, 1794. Ratified February 7, 1795. Article III, section 2, of the Constitution was modified by the Eleventh Amendment.

	3. Passed by Congress December 9, 1803. Ratified June 15, 1804. A portion of Article II, section 1 of the Constitution was superseded by the Twelfth Amendment.

	4. Superseded by section 3 of the Twentieth Amendment.

	5. Passed by Congress January 31, 1865. Ratified December 6, 1865. A portion of Article IV, section 2, of the Constitution was superseded by the Thirteenth Amendment.

	6. Passed by Congress June 13, 1866. Ratified July 9, 1868. Article I, section 2, of the Constitution was modified by section 2 of the Fourteenth Amendment.

	7. Changed by section 1 of the Twenty-Sixth Amendment.

	8. Passed by Congress February 26, 1869. Ratified February 3, 1870.

	9. Passed by Congress July 2, 1909. Ratified February 3, 1913. Article I, section 9, of the Constitution was modified by the Sixteenth Amendment.

	10. Passed by Congress May 13, 1912. Ratified April 8, 1913. Article I, section 3, of the Constitution was modified by the Seventeenth Amendment.

	11. Passed by Congress December 18, 1917. Ratified January 16, 1919. Repealed by the Twenty-First Amendment, December 5, 1933.

	12. Passed by Congress June 4, 1919. Ratified August 18, 1920.

	13. Passed by Congress March 2, 1932. Ratified January 23, 1933. Article I, section 4, of the Constitution was modified by section 2 of this amendment. In addition, a portion of the Twelfth Amendment was superseded by section 3.

	14. Passed by Congress February 20, 1933. Ratified December 5, 1933.

	15. Passed by Congress March 21, 1947. Ratified February 27, 1951.

	16. Passed by Congress June 16, 1960. Ratified March 29, 1961.

	17. Passed by Congress August 27, 1962. Ratified January 23, 1964.

	18. Passed by Congress July 6, 1965. Ratified February 10, 1967. Article II, section 1, of the Constitution was affected by the Twenty-Fifth Amendment.

	19. Passed by Congress March 23, 1971. Ratified July 1, 1971. The Fourteenth Amendment, section 2, of the Constitution was modified by section 1 of the Twenty-Sixth Amendment.

	20. Originally proposed Sept. 25, 1789. Ratified May 7, 1992.
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Articles of Confederation1

To all to whom these Presents shall come, we the undersigned Delegates of the States affixed to our Names send greeting.

Articles of Confederation and perpetual Union between the states of New Hampshire, Massachusetts-bay, Rhode Island and Providence Plantations, Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina and Georgia.





I.

The Stile of this Confederacy shall be “The United States of America.”






II.

Each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States, in Congress assembled.






III.

The said States hereby severally enter into a firm league of friendship with each other, for their common defense, the security of their liberties, and their mutual and general welfare, binding themselves to assist each other, against all force offered to, or attacks made upon them, or any of them, on account of religion, sovereignty, trade, or any other pretense whatever.






IV.

The better to secure and perpetuate mutual friendship and intercourse among the people of the different States in this Union, the free inhabitants of each of these States, paupers, lvagabonds, and fugitives from justice excepted, shall be entitled to all privileges and immunities of free citizens in the several States; and the people of each State shall free ingress and regress to and from any other State, and shall enjoy therein all the privileges of trade and commerce, subject to the same duties, impositions, and restrictions as the inhabitants thereof respectively, provided that such restrictions shall not extend so far as to prevent the removal of property imported into any State, to any other State, of which the owner is an inhabitant; provided also that no imposition, duties or restriction shall be laid by any State, on the property of the United States, or either of them.

If any person guilty of, or charged with, treason, felony, or other high misdemeanor in any State, shall flee from justice, and be found in any of the United States, he shall, upon demand of the Governor or executive power of the State from which he fled, be delivered up and removed to the State having jurisdiction of his offense.

Full faith and credit shall be given in each of these States to the records, acts, and judicial proceedings of the courts and magistrates of every other State.






V.

For the most convenient management of the general interests of the United States, delegates shall be annually appointed in such manner as the legislatures of each State shall direct, to meet in Congress on the first Monday in November, in every year, with a power reserved to each State to recall its delegates, or any of them, at any time within the year, and to send others in their stead for the remainder of the year.

No State shall be represented in Congress by less than two, nor more than seven members; and no person shall be capable of being a delegate for more than three years in any term of six years; nor shall any person, being a delegate, be capable of holding any office under the United States, for which he, or another for his benefit, receives any salary, fees or emolument of any kind.

Each State shall maintain its own delegates in a meeting of the States, and while they act as members of the committee of the States.

In determining questions in the United States in Congress assembled, each State shall have one vote.

Freedom of speech and debate in Congress shall not be impeached or questioned in any court or place out of Congress, and the members of Congress shall be protected in their persons from arrests or imprisonments, during the time of their going to and from, and attendence on Congress, except for treason, felony, or breach of the peace.






VI.

No State, without the consent of the United States in Congress assembled, shall send any embassy to, or receive any embassy from, or enter into any conference, agreement, alliance or treaty with any King, Prince or State; nor shall any person holding any office of profit or trust under the United States, or any of them, accept any present, emolument, office or title of any kind whatever from any King, Prince or foreign State; nor shall the United States in Congress assembled, or any of them, grant any title of nobility.

li

No two or more States shall enter into any treaty, confederation or alliance whatever between them, without the consent of the United States in Congress assembled, specifying accurately the purposes for which the same is to be entered into, and how long it shall continue.

No State shall lay any imposts or duties, which may interfere with any stipulations in treaties, entered into by the United States in Congress assembled, with any King, Prince or State, in pursuance of any treaties already proposed by Congress, to the courts of France and Spain.

No vessel of war shall be kept up in time of peace by any State, except such number only, as shall be deemed necessary by the United States in Congress assembled, for the defense of such State, or its trade; nor shall any body of forces be kept up by any State in time of peace, except such number only, as in the judgement of the United States in Congress assembled, shall be deemed requisite to garrison the forts necessary for the defense of such State; but every State shall always keep up a well-regulated and disciplined militia, sufficiently armed and accoutered, and shall provide and constantly have ready for use, in public stores, a due number of filed pieces and tents, and a proper quantity of arms, ammunition and camp equipage.

No State shall engage in any war without the consent of the United States in Congress assembled, unless such State be actually invaded by enemies, or shall have received certain advice of a resolution being formed by some nation of Indians to invade such State, and the danger is so imminent as not to admit of a delay till the United States in Congress assembled can be consulted; nor shall any State grant commissions to any ships or vessels of war, nor letters of marque or reprisal, except it be after a declaration of war by the United States in Congress assembled, and then only against the Kingdom or State and the subjects thereof, against which war has been so declared, and under such regulations as shall be established by the United States in Congress assembled, unless such State be infested by pirates, in which case vessels of war may be fitted out for that occasion, and kept so long as the danger shall continue, or until the United States in Congress assembled shall determine otherwise.






VII.

When land forces are raised by any State for the common defense, all officers of or under the rank of colonel, shall be appointed by the legislature of each State respectively, by whom such forces shall be raised, or in such manner as such State shall direct, and all vacancies shall be filled up by the State which first made the appointment.






VIII.

All charges of war, and all other expenses that shall be incurred for the common defense or general welfare, and allowed by the United States in Congress assembled, shall be defrayed out of a common treasury, which shall be supplied by the several States in proportion to the value of all land within each State, granted or surveyed for any person, as such land and the buildings and improvements thereon shall be estimated according to liisuch mode as the United States in Congress assembled, shall from time to time direct and appoint.

The taxes for paying that proportion shall be laid and levied by the authority and direction of the legislatures of the several States within the time agreed upon by the United States in Congress assembled.






IX.

The United States in Congress assembled, shall have the sole and exclusive right and power of determining on peace and war, except in the cases mentioned in the sixth article —  of sending and receiving ambassadors —  entering into treaties and alliances, provided that no treaty of commerce shall be made whereby the legislative power of the respective States shall be restrained from imposing such imposts and duties on foreigners, as their own people are subjected to, or from prohibiting the exportation or importation of any species of goods or commodities whatsoever —  of establishing rules for deciding in all cases, what captures on land or water shall be legal, and in what manner prizes taken by land or naval forces in the service of the United States shall be divided or appropriated —  of granting letters of marque and reprisal in times of peace —  appointing courts for the trial of piracies and felonies committed on the high seas and establishing courts for receiving and determining finally appeals in all cases of captures, provided that no member of Congress shall be appointed a judge of any of the said courts.

The United States in Congress assembled shall also be the last resort on appeal in all disputes and differences now subsisting or that hereafter may arise between two or more States concerning boundary, jurisdiction or any other causes whatever; which authority shall always be exercised in the manner following. Whenever the legislative or executive authority or lawful agent of any State in controversy with another shall present a petition to Congress stating the matter in question and praying for a hearing, notice thereof shall be given by order of Congress to the legislative or executive authority of the other State in controversy, and a day assigned for the appearance of the parties by their lawful agents, who shall then be directed to appoint by joint consent, commissioners or judges to constitute a court for hearing and determining the matter in question: but if they cannot agree, Congress shall name three persons out of each of the United States, and from the list of such persons each party shall alternately strike out one, the petitioners beginning, until the number shall be reduced to thirteen; and from that number not less than seven, nor more than nine names as Congress shall direct, shall in the presence of Congress be drawn out by lot, and the persons whose names shall be so drawn or any five of them, shall be commissioners or judges, to hear and finally determine the controversy, so always as a major part of the judges who shall hear the cause shall agree in the determination: and if either party shall neglect to attend at the day appointed, without showing reasons, which Congress shall judge sufficient, or being present shall refuse to strike, the Congress shall proceed to nominate three persons out of each State, and the secretary of Congress shall strike in behalf of such party absent or refusing; and the judgement and sentence of the court to be appointed, in the manner before prescribed, shall be final and conclusive; and if any of the parties shall refuse to submit to the authority of such court, or to appear or defend their claim or cause, the court shall nevertheless proceed to pronounce sentence, or judgement, which shall in like manner be final and decisive, the judgement or liiisentence and other proceedings being in either case transmitted to Congress, and lodged among the acts of Congress for the security of the parties concerned: provided that every commissioner, before he sits in judgement, shall take an oath to be administered by one of the judges of the supreme or superior court of the State, where the cause shall be tried, ‘well and truly to hear and determine the matter in question, according to the best of his judgement, without favor, affection or hope of reward’: provided also, that no State shall be deprived of territory for the benefit of the United States.

All controversies concerning the private right of soil claimed under different grants of two or more States, whose jurisdictions as they may respect such lands, and the States which passed such grants are adjusted, the said grants or either of them being at the same time claimed to have originated antecedent to such settlement of jurisdiction, shall on the petition of either party to the Congress of the United States, be finally determined as near as may be in the same manner as is before prescribed for deciding disputes respecting territorial jurisdiction between different States.

The United States in Congress assembled shall also have the sole and exclusive right and power of regulating the alloy and value of coin struck by their own authority, or by that of the respective States —  fixing the standards of weights and measures throughout the United States —  regulating the trade and managing all affairs with the Indians, not members of any of the States, provided that the legislative right of any State within its own limits be not infringed or violated —  establishing or regulating post offices from one State to another, throughout all the United States, and exacting such postage on the papers passing through the same as may be requisite to defray the expenses of the said office —  appointing all officers of the land forces, in the service of the United States, excepting regimental officers —  appointing all the officers of the naval forces, and commissioning all officers whatever in the service of the United States —  making rules for the government and regulation of the said land and naval forces, and directing their operations.

The United States in Congress assembled shall have authority to appoint a committee, to sit in the recess of Congress, to be denominated “A Committee of the States,” and to consist of one delegate from each State; and to appoint such other committees and civil officers as may be necessary for managing the general affairs of the United States under their direction —  to appoint one of their members to preside, provided that no person be allowed to serve in the office of president more than one year in any term of three years; to ascertain the necessary sums of money to be raised for the service of the United States, and to appropriate and apply the same for defraying the public expenses —  to borrow money, or emit bills on the credit of the United States, transmitting every half-year to the respective States an account of the sums of money so borrowed or emitted —  to build and equip a navy —  to agree upon the number of land forces, and to make requisitions from each State for its quota, in proportion to the number of white inhabitants in such State; which requisition shall be binding, and thereupon the legislature of each State shall appoint the regimental officers, raise the men and cloath, arm and equip them in a solid-like manner, at the expense of the United States; and the officers and men so cloathed, armed and equipped shall march to the place appointed, and within the time agreed on by the United States in Congress assembled. But if the United States in Congress assembled shall, on consideration of circumstances judge proper that any State should not raise men, or should raise a smaller number of men than the quota thereof, such extra number livshall be raised, officered, cloathed, armed and equipped in the same manner as the quota of each State, unless the legislature of such State shall judge that such extra number cannot be safely spread out in the same, in which case they shall raise, officer, cloath, arm and equip as many of such extra number as they judge can be safely spared. And the officers and men so cloathed, armed, and equipped, shall march to the place appointed, and within the time agreed on by the United States in Congress assembled.

The United States in Congress assembled shall never engage in a war, nor grant letters of marque or reprisal in time of peace, nor enter into any treaties or alliances, nor coin money, nor regulate the value thereof, nor ascertain the sums and expenses necessary for the defense and welfare of the United States, or any of them, nor emit bills, nor borrow money on the credit of the United States, nor appropriate money, nor agree upon the number of vessels of war, to be built or purchased, or the number of land or sea forces to be raised, nor appoint a commander in chief of the army or navy, unless nine States assent to the same: nor shall a question on any other point, except for adjourning from day to day be determined, unless by the votes of the majority of the United States in Congress assembled.

The Congress of the United States shall have power to adjourn to any time within the year, and to any place within the United States, so that no period of adjournment be for a longer duration than the space of six months, and shall publish the journal of their proceedings monthly, except such parts thereof relating to treaties, alliances or military operations, as in their judgement require secrecy; and the yeas and nays of the delegates of each State on any question shall be entered on the journal, when it is desired by any delegates of a State, or any of them, at his or their request shall be furnished with a transcript of the said journal, except such parts as are above excepted, to lay before the legislatures of the several States.






X.

The Committee of the States, or any nine of them, shall be authorized to execute, in the recess of Congress, such of the powers of Congress as the United States in Congress assembled, by the consent of the nine States, shall from time to time think expedient to vest them with; provided that no power be delegated to the said Committee, for the exercise of which, by the Articles of Confederation, the voice of nine States in the Congress of the United States assembled be requisite.






XI.

Canada acceding to this confederation, and adjoining in the measures of the United States, shall be admitted into, and entitled to all the advantages of this Union; but no other colony shall be admitted into the same, unless such admission be agreed to by nine States.
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XII.

All bills of credit emitted, monies borrowed, and debts contracted by, or under the authority of Congress, before the assembling of the United States, in pursuance of the present confederation, shall be deemed and considered as a charge against the United States, for payment and satisfaction whereof the said United States, and the public faith are hereby solemnly pledged.






XIII.

Every State shall abide by the determination of the United States in Congress assembled, on all questions which by this confederation are submitted to them. And the Articles of this Confederation shall be inviolably observed by every State, and the Union shall be perpetual; nor shall any alteration at any time hereafter be made in any of them; unless such alteration be agreed to in a Congress of the United States, and be afterwards confirmed by the legislatures of every State.

And Whereas it hath pleased the Great Governor of the World to incline the hearts of the legislatures we respectively represent in Congress, to approve of, and to authorize us to ratify the said Articles of Confederation and perpetual Union. Know Ye that we the undersigned delegates, by virtue of the power and authority to us given for that purpose, do by these presents, in the name and in behalf of our respective constituents, fully and entirely ratify and confirm each and every of the said Articles of Confederation and perpetual Union, and all and singular the matters and things therein contained: And we do further solemnly plight and engage the faith of our respective constituents, that they shall abide by the determinations of the United States in Congress assembled, on all questions, which by the said Confederation are submitted to them. And that the Articles thereof shall be inviolably observed by the States we respectively represent, and that the Union shall be perpetual.

In Witness whereof we have hereunto set our hands in Congress. Done at Philadelphia in the State of Pennsylvania the ninth day of July in the Year of our Lord One Thousand Seven Hundred and Seventy-Eight, and in the Third Year of the independence of America.






	1. Agreed to by Congress November 15, 1777. In force after ratification by Maryland, March 1, 1781.
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CHAPTER 1 The Founding


A. THE ORIGINS OF THE CONSTITUTION

ASSIGNMENT 1

As you have already learned in contracts class — or soon will — no writing is or ever can be complete. This is because writings are based on background assumptions that can never be comprehensively articulated. In extreme cases, if a basic assumption that is shared by both parties turns out to be untrue, the contract may be unenforceable. And examining a basic assumption of the parties is sometimes necessary to examine the background assumptions of a writing to accurately assess its meaning.

In this regard, written constitutions are no different from written contracts. As with written contracts, to properly assess what the Constitution says, we must make ourselves aware of what it assumed. Therefore, we begin our studies by examining three of the most basic assumptions that underlie the original Constitution of the United States and its first ten amendments. The first of these is that individuals have what were called “natural rights.” This means very roughly that individuals have rights by virtue of being human, not because they are granted from any government. We can describe this idea in a simple way: “first come rights, then comes government.” This assumption was made manifest in the Declaration of Independence, which declared this to be self-evidently true. The second assumption, which follows from the first, is that government officials are servants, agents, or fiduciaries of the people. They are to act on behalf of the people and are subject to the people’s control. This assumption is sometimes referred to as the agency theory of government. Third, by 1787, many people came to believe that the previous form of government as specified in the Articles of Confederation had failed miserably. While there was a widespread consensus among 4Americans on the first two of these assumptions, the third remained controversial even after the Constitution was adopted.

It is important to remember that, while the Constitution was adopted in 1789, the founding of the United States came twelve years earlier when the formal Declaration of Independence from Great Britain was unanimously enacted by the Continental Congress in July of 1776. The assumption of natural rights was expressly recognized by the Continental Congress in the Declaration, though, as we will see, it abbreviated an equally canonical statement drafted by George Mason. And it was the systemic violation of these rights that was offered as a legal justification for separation of the colonies from England.


1. The Declaration of Independence

When reading the Declaration, it is worth keeping in mind two very important facts. The Declaration constituted high treason against the Crown. Every person who signed it would be executed as traitors should they be caught by the British. Second, the Declaration was considered to be a legal document by which the revolutionaries justified their actions and explained why they were not truly traitors. It represented, as it were, a literal indictment of the Crown and Parliament, in the very same way that criminals are now publicly indicted for their alleged crimes by grand juries representing “the People.”

But to justify a revolution, it was not thought to be enough that officials of the government of England, the Parliament, or even the sovereign himself had violated the rights of the people. No government is perfect; all governments violate rights. This was well known. Rather, the Americans had to allege more than mere violations of rights. They had to allege nothing short of a criminal conspiracy to violate their rights systematically. Hence, the famous reference to “a long train of abuses and usurpations” and the list that follows. In some cases, these specific complaints account for provisions eventually included in the Constitution and Bill of Rights.

The Declaration of Independence used to be read aloud at public gatherings every Fourth of July. Today, while all Americans have heard of it, all too few have read more than its second sentence. Yet the Declaration shows the natural rights foundation of the American Revolution, and provides important information about what the Founders believed makes a constitution or government legitimate. It also raises the question of how these fundamental rights are reconciled with the idea of “the consent of the governed,” another idea for which the Declaration is famous.

THE DECLARATION OF INDEPENDENCE

In Congress, July 4, 1776.

The unanimous Declaration of the thirteen united States of America, When in the Course of human events, it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the 5powers of the earth, the separate and equal station to which the Laws of Nature and of Nature’s God entitle them, a decent respect to the opinions of mankind requires that they should declare the causes which impel them to the separation.

We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness. — That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed, — That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness. Prudence, indeed, will dictate that Governments long established should not be changed for light and transient causes; and accordingly all experience hath shewn, that mankind are more disposed to suffer, while evils are sufferable, than to right themselves by abolishing the forms to which they are accustomed. But when a long train of abuses and usurpations, pursuing invariably the same Object evinces a design to reduce them under absolute Despotism, it is their right, it is their duty, to throw off such Government, and to provide new Guards for their future security. — Such has been the patient sufferance of these Colonies; and such is now the necessity which constrains them to alter their former Systems of Government. The history of the present King of Great Britain is a history of repeated injuries and usurpations, all having in direct object the establishment of an absolute Tyranny over these States. To prove this, let Facts be submitted to a candid world.


He has refused his Assent to Laws, the most wholesome and necessary for the public good.

He has forbidden his Governors to pass Laws of immediate and pressing importance, unless suspended in their operation till his Assent should be obtained; and when so suspended, he has utterly neglected to attend to them.

He has refused to pass other Laws for the accommodation of large districts of people, unless those people would relinquish the right of Representation in the Legislature, a right inestimable to them and formidable to tyrants only.

He has called together legislative bodies at places unusual, uncomfortable, and distant from the depository of their public Records, for the sole purpose of fatiguing them into compliance with his measures.

He has dissolved Representative Houses repeatedly, for opposing with manly firmness his invasions on the rights of the people.

He has refused for a long time, after such dissolutions, to cause others to be elected; whereby the Legislative powers, incapable of Annihilation, have returned to the People at large for their exercise; the State remaining in the mean time exposed to all the dangers of invasion from without, and convulsions within.

He has endeavoured to prevent the population of these States; for that purpose obstructing the Laws for Naturalization of Foreigners; refusing to pass 6others to encourage their migrations hither, and raising the conditions of new Appropriations of Lands.

He has obstructed the Administration of Justice, by refusing his Assent to Laws for establishing Judiciary powers.

He has made Judges dependent on his Will alone, for the tenure of their offices, and the amount and payment of their salaries.

He has erected a multitude of New Offices, and sent hither swarms of Officers to harrass our people, and eat out their substance.

He has kept among us, in times of peace, Standing Armies without the Consent of our legislatures.

He has affected to render the Military independent of and superior to the Civil power.

He has combined with others to subject us to a jurisdiction foreign to our constitution, and unacknowledged by our laws; giving his Assent to their Acts of pretended Legislation:

For Quartering large bodies of armed troops among us:

For protecting them, by a mock Trial, from punishment for any Murders which they should commit on the Inhabitants of these States:

For cutting off our Trade with all parts of the world:

For imposing Taxes on us without our Consent:

For depriving us in many cases, of the benefits of Trial by Jury:

For transporting us beyond Seas to be tried for pretended offences:

For abolishing the free System of English Laws in a neighbouring Province, establishing therein an Arbitrary government, and enlarging its Boundaries so as to render it at once an example and fit instrument for introducing the same absolute rule into these Colonies:

For taking away our Charters, abolishing our most valuable Laws, and altering fundamentally the Forms of our Governments:

For suspending our own Legislatures, and declaring themselves invested with power to legislate for us in all cases whatsoever.

He has abdicated Government here, by declaring us out of his Protection and waging War against us.

He has plundered our seas, ravaged our Coasts, burnt our towns, and destroyed the lives of our people.

He is at this time transporting large Armies of foreign Mercenaries to compleat the works of death, desolation and tyranny, already begun with circumstances of Cruelty & perfidy scarcely paralleled in the most barbarous ages, and totally unworthy the Head of a civilized nation.

He has constrained our fellow Citizens taken Captive on the high Seas to bear Arms against their Country, to become the executioners of their friends and Brethren, or to fall themselves by their Hands.

He has excited domestic insurrections amongst us, and has endeavoured to bring on the inhabitants of our frontiers, the merciless Indian Savages, whose known rule of warfare, is an undistinguished destruction of all ages, sexes and conditions.
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In every stage of these Oppressions We have Petitioned for Redress in the most humble terms: Our repeated Petitions have been answered only by repeated injury. A Prince whose character is thus marked by every act which may define a Tyrant, is unfit to be the ruler of a free people.

Nor have We been wanting in attentions to our Brittish brethren. We have warned them from time to time of attempts by their legislature to extend an unwarrantable jurisdiction over us. We have reminded them of the circumstances of our emigration and settlement here. We have appealed to their native justice and magnanimity, and we have conjured them by the ties of our common kindred to disavow these usurpations, which, would inevitably interrupt our connections and correspondence. They too have been deaf to the voice of justice and of consanguinity. We must, therefore, acquiesce in the necessity, which denounces our Separation, and hold them, as we hold the rest of mankind, Enemies in War, in Peace Friends.

We, therefore, the Representatives of the united States of America, in General Congress, Assembled, appealing to the Supreme Judge of the world for the rectitude of our intentions, do, in the Name, and by Authority of the good People of these Colonies, solemnly publish and declare, That these United Colonies are, and of Right ought to be Free and Independent States; that they are Absolved from all Allegiance to the British Crown, and that all political connection between them and the State of Great Britain, is and ought to be totally dissolved; and that as Free and Independent States, they have full Power to levy War, conclude Peace, contract Alliances, establish Commerce, and to do all other Acts and Things which Independent States may of right do. And for the support of this Declaration, with a firm reliance on the protection of divine Providence, we mutually pledge to each other our Lives, our Fortunes and our sacred Honor.



To appreciate all that is packed into this short document, it is useful to break down the Declaration into some of its key claims.


	“When in the Course of human events, it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth, the separate and equal station to which the Laws of Nature and of Nature’s God entitle them, a decent respect to the opinions of mankind requires that they should declare the causes which impel them to the separation.”
This first sentence is often forgotten. It asserts that Americans as a whole (and not as members of their respective colonies) are a distinct “people.” To “dissolve the political bands” revokes the “social compact” that existed between the Americans and the rest of “the People” of the British commonwealth and reinstates the “state of nature” that existed between Americans and the government of Great Britain. And “the Laws of Nature” provide the standard to judge the dissolution and whatever government is to follow. The phrase “declare the causes” amounts to a public statement of the reasons and justifications for their actions. The signatories were not acting as thieves in the night. Rather, the Declaration acts like the indictment in a criminal case; it states the basis of charging someone with criminality who is normally presumed innocent. But the ultimate judge of the rightness of their 8cause will not be the opinions of mankind, but God, which is why the revolutionaries spoke of an “appeal to heaven.” This expression was commonly found on revolutionary banners and flags. As British political theorist John Locke wrote: “The people have no other remedy in this, as in all other cases where they have no judge on earth, but to appeal to heaven.” The reference to a “decent respect to the opinions of mankind” could be viewed as a test based on international public opinion. But perhaps the emphasis should be on the word “respect,” recognizing the obligation to provide the rest of the world with an explanation they can evaluate for themselves, while reserving the ultimate judgment to God.


	“We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”
This is the most famous line of the Declaration. On the one hand, it will become a great embarrassment to a people who permitted slavery. On the other hand, making public claims like this has consequences — that’s why people make them publicly: to be held to account. This promise will provide the heart of the abolitionist case in the late eighteenth century, and it became a lynchpin of the moral and constitutional arguments of the nineteenth-century abolitionists. Leading up to the Civil War, the Declaration was much relied upon by Abraham Lincoln, and had to be explained away by the Supreme Court in Dred Scott. Eventually, the Declaration was repudiated by some defenders of slavery in the South because of its inconsistency with that institution. A century after the Civil War, Martin Luther King Jr. described the Declaration as a “promissory note” on which a later generation could collect. And the Civil Rights Movement continued to collect on that promissory note.

What are “unalienable,” or more commonly, “inalienable rights”? Unlike other rights that you can agree to transfer or waive, inalienable rights cannot be given up, even if you want to and consent to do so. Why the claim that they are inalienable rights? The Founders wanted to counter England’s claim that, by accepting the colonial governance, the colonists had waived or alienated their rights. The Framers claimed that with inalienable rights, you always retain the ability to take back any right that has been given up.

Prominent documents during this time often referred to a standard trilogy of rights: “life, liberty, and property.” For example, the Declaration and Resolves of the First Continental Congress (1774) read: “That the inhabitants of the English colonies in North-America, by the immutable laws of nature, the principles of the English constitution, and the several charters or compacts, have the following RIGHTS: Resolved, 1. That they are entitled to life, liberty and property: and they have never ceded to any foreign power whatever, a right to dispose of either without their consent.” Or, as John Locke wrote, “no one ought to harm another in his life, health, liberty, or possessions.”

In late May 1776, George Mason drafted the Virginia Declaration of Rights for Virginia’s provincial convention. Here is how Mason’s draft read:


THAT all men are born equally free and independent, and have certain inherent natural rights, of which they cannot, by any compact, deprive or divest their posterity; among 9which are, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.



Notice how George Mason repeated the standard trilogy of life, liberty, and property while adding a fourth element: the pursuit of happiness. Moreover, all persons have “certain . . . natural rights” of life, liberty, and property, and these rights cannot be taken away “by any compact.” These individual “inherent natural rights” were retained by the people. And the people cannot divest their posterity of such rights. This formulation helps to explain the Ninth Amendment, which provides that “[t]he enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” When he drafted the Declaration in June of 1776, Jefferson had a copy of Mason’s initial draft and he drew upon it. When listing examples of inalienable rights, however, Jefferson omitted any reference to property. Some scholars speculate that Jefferson did not list “property” in the Declaration because it is in fact alienable — that is, it can be conveyed. Other scholars suggest that “property” was dropped because slaveholders might have used that word to justify their claim that enslaved people were their property. We do not know for sure why Jefferson made this change.

On June 11, 1776, the Virginia Convention slightly altered Mason’s draft. After an extensive debate, the officially adopted version read (with the modifications in italics):


That all men are by nature equally free and independent, and have certain inherent rights, of which, when they enter into a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.



The Virginia Convention (1) changed “are born equally free” to “are by nature equally free”; (2) revised “inherent natural rights” to “inherent rights”; and (3) added “when they enter into a state of society.” This text is the version that is still in effect today.

Historian Pauline Maier contended that these modifications were made to protect Virginia’s slaveholders. How so? The revisions linked the possession of fundamental or “inherent rights” on having entered into society, rather than on simply being born. The revised language would thereby allow defenders of slavery to claim that enslaved people “had never entered Virginia’s society, which was confined to whites,” and did not possess these “inherent rights.” Yet it was the language of Mason’s radical draft that became the canonical statement of first principles, and not Virginia’s final wording, or even Jefferson’s more succinct formulation.

When Massachusetts, Pennsylvania, and Vermont adopted their own declarations of rights, they kept Mason’s original references to “born equally free” and to “natural rights,” and omitted the phrase “when they enter into a state of society.” Indeed, it is remarkable that these states knew about and copied Mason’s draft language, rather than the version actually adopted by Virginia. Here is Massachusetts’ version:


All men are born free and equal, and have certain natural, essential, and unalienable rights; among which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring, possessing, and protecting property; in fine, that of seeking and obtaining their safety and happiness.



10

Events would soon show that Virginia slaveholders were right to worry about Mason’s formulation of rights. In 1783, the Massachusetts Supreme Judicial Court relied upon this more radical language to abolish slavery in that state. (What is today called “judicial review” was alive and well before Marbury v. Madison (1803).) And its influence continued. In 1823, it was incorporated into an influential circuit court opinion interpreting the meaning of the Privileges and Immunities Clause of Article IV, which provides: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” In Corfield v. Coryell, Justice Bushrod Washington (the nephew of the first President) defined the “privileges and immunities” of citizens in the several states as “protection by the Government, the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety.” Justice Washington’s opinion embraced Mason’s language at its core.

Four decades later, Republicans in the Thirty-Ninth Congress would repeatedly quote Justice Washington’s formulation of rights during debates over the Fourteenth Amendment. Section 1 of that Amendment includes the Privileges or Immunities Clause. It reads: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” The Republicans aimed this constitutional language at the discriminatory Black Codes Southerners used to perpetuate the subordination of blacks, even after slavery had been abolished.


	“That to secure these rights, Governments are instituted among Men....”
This line is also often overlooked. Here, the Declaration identifies the relationship between natural rights and government even more clearly than did Mason’s draft. According to the Declaration, the ultimate end or purpose of republican governments is “to secure these rights....” Which rights? The preexisting natural rights that the previous sentence affirmed were the measure against which all government — whether of Great Britain or the United States — will be judged. This language identifies what is perhaps the central underlying “republican” assumption of the Constitution: that governments are instituted to secure the preexisting natural rights that are retained by the people. In short, first come rights and then comes government.


	“. . . deriving their just powers from the consent of the governed.”
Today, there is a tendency to focus entirely on the second half of this sentence, which references “the consent of the governed.” But this reading excludes the first part, which refers to securing our natural rights. Under this modern reading, the phrase “the consent of the governed” is equated to “the will of the people.” As a result, the second part of the sentence seems to support majoritarian rule by the people’s “representatives,” and the “consent of the governed” is understood as “consent to majoritarian rule.” Put another way, the people can consent to anything, including rule by a majority in the legislature who will then decide the scope of their rights as individuals.
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But read carefully, this passage speaks of “just powers.” Only some powers are “justly” held by government, while others are beyond its proper authority. Moreover, the phrase “the consent of the governed” is based on an assumption: the people do not themselves rule or govern. Rather, they are “governed” by those individual persons who make up the “governments.” And these “governments” “are instituted among men.”

The Declaration stipulates that those who govern the people are supposed “to secure” the people’s preexisting rights. The governors should not impose the will of a majority of the people on the minority if doing so would violate these rights. The Virginia Declaration of Rights made this point explicit: these inalienable rights cannot be surrendered “by any compact.” Therefore, the “consent of the governed” (referenced in the second half of the sentence) cannot be used to override the inalienable rights of the sovereign people (reaffirmed in the first half of the sentence).

In modern political discourse, people tend to favor one of these concepts over the other — either preexistent natural rights or popular consent. This preference leads them to stress one part of this sentence in the Declaration over the other. The fact that rights can be uncertain and disputed leads some to emphasize the consent part of this sentence and to stress the legitimacy of popularly enacted legislation. But the fact that there is never unanimous consent to any particular law, or even to the government itself, leads others to emphasize the rights part of this sentence and to stress the legitimacy of judges protecting the “fundamental” or “human” rights of individuals and minorities from legislative majorities.

We can reconcile the apparent tension if we take both parts of this sentence seriously. Specifically, we can distinguish between (a) the ultimate end or purpose of all legitimate governance and (b) how any particular government gains jurisdiction to rule. The ultimate end of governance is “to secure” the natural rights retained by all the people. But particular governments only gain jurisdiction to achieve this end when they obtain “the consent” of those who are governed. In other words, the “consent of the governed” tells us which government gets to undertake the mission of “securing” the natural rights that are retained by the people. After all, the whole purpose of the Declaration of Independence was to justify the independence of Americans from the British government and the establishment of their own.


	“That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness.”
People have the right to take back power from the government. Once again, the Declaration echoes Mason’s draft. This provision restates the end of governance: human safety and happiness. The principles and forms of government are the means to accomplish this end.


	“Prudence, indeed, will dictate that Governments long established should not be changed for light and transient causes; and accordingly all experience hath shewn, that 12mankind are more disposed to suffer, while evils are sufferable, than to right themselves by abolishing the forms to which they are accustomed.”
This clause affirms at least two propositions. First, long-established government should not be changed for just any reason. The mere fact that rights are violated is not enough to justify revolution. All governments on earth will sometimes violate rights. Things have to become very bad before anyone is going to organize a resistance. Second, the very existence of this Declaration is evidence that things are very bad indeed.


	“But when a long train of abuses and usurpations, pursuing invariably the same Object evinces a design to reduce them under absolute Despotism, it is their right, it is their duty, to throw off such Government, and to provide new Guards for their future security.”
Revolution is justified only if there is evidence of what amounts to an actual criminal conspiracy by the government against the rights of the people. The “long train of abuses and usurpations, pursuing invariably the same Object” provides evidence of this conspiracy. Such charges are the opposite of “light and transient causes,” that is, the more ordinary, acceptable violations of rights by government.


	“Such has been the patient sufferance of these Colonies; and such is now the necessity which constrains them to alter their former Systems of Government. The history of the present King of Great Britain [George III — Eds.] is a history of repeated injuries and usurpations, all having in direct object the establishment of an absolute Tyranny over these States. To prove this, let Facts be submitted to a candid world.”
What follows is a bill of indictment. Several of these items end up in the Bill of Rights. Others are addressed by the form of the government established — first by the Articles of Confederation, and ultimately by the Constitution.





a. Popular Sovereignty, the Social Compact, and the State of Nature

The assumption of natural rights expressed in the Declaration of Independence can be summed up by the following proposition: “First comes rights, then comes government.” According to this view: (1) the rights of individuals do not originate with any government, but preexist its formation; (2) the protection of these rights is the first duty of government; (3) even after government is formed, these rights provide a standard by which its performance is measured and, in extreme cases, its systemic failure to protect rights — or its systematic violation of rights — can justify its alteration or abolition; and (4) at least some of these rights are so fundamental that they are “inalienable,” meaning they are so intimately connected to one’s nature as a human 13being that they cannot be transferred to another even if one consents to do so. This is powerful stuff.

At the Founding, these ideas were considered so true as to be “self-evident.” However, today the idea of natural rights is obscure and controversial. Oftentimes, when the idea comes up, it is deemed to be archaic. Moreover, scholars often characterize natural rights as religious in nature, rather than as secular. The Declaration did claim that such rights “are endowed by their Creator.” In this section we examine how natural rights were understood by the founding generation that wrote and ratified the Constitution and the first ten amendments.

The Declaration of Independence employs a form of reasoning that hypothesizes a “social compact” or “social contract.” By enacting the Declaration, the Founders “dissolved” that compact. “We the people” then agree to form a new political arrangement — the exact form of which is expressed in a written constitution. Because of this compact, we refer to this period as “the founding generation,” and we date “the Founding” to 1776. The United States simply did not exist before that time.

According to political theory in the late eighteenth century, there must be a “sovereign” in every society who has the ultimate authority to rule. In England sovereignty belonged to the monarch. The Americans replaced the concept of monarchical sovereignty with the notion of “popular sovereignty.” The Framers viewed “the People” as the ultimate authority who could decide when governments should be formed and dissolved. And “the People” held the ultimate power over their agents or servants in government.

Social compact theory postulates a preexisting and natural social situation prior to the adoption of a social compact that then creates a political order. The difficulties in this preexisting situation are offered to explain why the compact is adopted. In other words, it is this preexisting situation that gives rise to the need to adopt a social compact, which in turn then justifies the resulting political order. This preexisting situation was called the “state of nature.” How the state of nature is imagined shapes why a social compact is needed and also the terms of that agreement.

Prior to the American Revolution, two powerful but inconsistent conceptions of the state of nature were formulated in the seventeenth century by English political theorists Thomas Hobbes and John Locke. In Hobbes’s book Leviathan (1651), he described the state of nature and the resultant need for a sovereign as follows:


[D]uring the time men live without a common power to keep them all in awe, they are in that condition which is called war; and such a war as is of every man against every man. . . . In such condition there is no place for industry, because the fruit thereof is uncertain: and consequently no culture of the earth; no navigation, nor use of the commodities that may be imported by sea; no commodious building; no instruments of moving and removing such things as require much force; no knowledge of the face of the earth; no account of time; no arts; no letters; no society; and which is worst of all, continual fear, and danger of violent death; and the life of man, solitary, poor, nasty, brutish, and short. . . .

To this war of every man against every man, this also is consequent; that nothing can be unjust. The notions of right and wrong, justice and injustice, have there no place. Where 14there is no common power, there is no law; where no law, no injustice. Force and fraud are in war the two cardinal virtues. Justice and injustice are none of the faculties neither of the body nor mind. If they were, they might be in a man that were alone in the world, as well as his senses and passions. They are qualities that relate to men in society, not in solitude. It is consequent also to the same condition that there be no propriety, no dominion, no mine and thine distinct; but only that to be every man’s that he can get, and for so long as he can keep it. . . .

By liberty is understood, according to the proper signification of the word, the absence of external impediments; which impediments may oft take away part of a man’s power to do what he would, but cannot hinder him from using the power left him according as his judgement and reason shall dictate to him. . . . And because the condition of man . . . is a condition of war of every one against every one, in which case every one is governed by his own reason, and there is nothing he can make use of that may not be a help unto him in preserving his life against his enemies; it followeth that in such a condition every man has a right to every thing, even to one another’s body. And therefore, as long as this natural right of every man to every thing endureth, there can be no security to any man, how strong or wise soever he be, of living out the time which nature ordinarily alloweth men to live. . . .

The only way to erect such a common power, as may be able to defend them from the invasion of foreigners, and the injuries of one another, and thereby to secure them in such sort as that by their own industry and by the fruits of the earth they may nourish themselves and live contentedly, is to confer all their power and strength upon one man, or upon one assembly of men, that may reduce all their wills, by plurality of voices, unto one will: which is as much as to say, to appoint one man, or assembly of men, to bear their person . . . and therein to submit their wills, every one to his will, and their judgements to his judgement. This is more than consent, or concord; it is a real unity of them all in one and the same person, made by covenant of every man with every man, in such manner as if every man should say to every man: I authorise and give up my right of governing myself to this man, or to this assembly of men, on this condition; that thou give up, thy right to him, and authorise all his actions in like manner. This done, the multitude so united in one person is called a COMMONWEALTH; in Latin, CIVITAS. This is the generation of that great LEVIATHAN, or rather, to speak more reverently, of that mortal god to which we owe, under the immortal God, our peace and defence. . . .

And in him consisteth the essence of the Commonwealth; which, to define it, is: one person, of whose acts a great multitude, by mutual covenants one with another, have made themselves every one the author, to the end he may use the strength and means of them all as he shall think expedient for their peace and common defence. And he that carryeth this person is called sovereign, and said to have sovereign power; and every one besides, his subject.



For Hobbes, therefore, in the state of nature, liberty is unlimited and so are natural rights. In the state of nature, there is a “natural right of every man to every thing.” Every man’s right to everything includes a right “even to one another’s body.” In the state of nature, “nothing can be unjust. The notions of right and wrong, justice and injustice, have there no place.” This situation is horrible.
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[T]here is no place for industry, because the fruit thereof is uncertain: and consequently no culture of the earth; no navigation, nor use of the commodities that may be imported by sea; no commodious building; no instruments of moving and removing such things as require much force; no knowledge of the face of the earth; no account of time; no arts; no letters; no society; and which is worst of all, continual fear, and danger of violent death; and the life of man, solitary, poor, nasty, brutish, and short.



Hobbes’s assessment of the state of nature led him to contend that a sovereign ruler or government is therefore needed. Why? To limit this liberty, to restrict these natural rights, and to establish in their place enforceable “legal” rights. In the absence of that sovereign rule there will be chaos.

A very different conception of the state of nature was described by John Locke in his Second Treatise of Government (1690), which was subtitled “An Essay Concerning the True Original, Extent and End of Civil Government.” A physician by training, Locke was heavily immersed in English revolutionary politics in the late seventeenth century. He had to flee the country due to his close association with those who had hatched the Rye House Plot to assassinate King Charles II and his brother James II, the heir to the throne. Locke returned to England only after the Glorious Revolution of 1688 deposed Charles’s successor James and put William and Mary on the throne. Locke’s Treatise was considered so inflammatory and potentially treasonous when it appeared that he published it anonymously. Locke only acknowledged his authorship in a codicil to his will.


[image: Image of the frontpiece of Second Treatise of Government by John Locke and Portrait of John Locke]

Frontispiece of the Second Treatise of Government and author John Locke
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You will see a very close affinity between Locke’s “state of nature” and the nature of rights described in the Declaration:


To understand political power right, and derive it from its original, we must consider, what state all men are naturally in, and that is, a state of perfect freedom to order their actions, and dispose of their possessions and persons, as they think fit, within the bounds of the law of nature, without asking leave, or depending upon the will of any other man.

A state also of equality, wherein all the power and jurisdiction is reciprocal, no one having more than another; there being nothing more evident, than that creatures of the same species and rank, promiscuously born to all the same advantages of nature, and the use of the same faculties, should also be equal one amongst another without subordination or subjection, unless the lord and master of them all should, by any manifest declaration of his will, set one above another, and confer on him, by an evident and clear appointment, an undoubted right to dominion and sovereignty. . . .

But though this be a state of liberty, yet it is not a state of licence.... The state of nature has a law of nature to govern it, which obliges every one: and reason, which is that law, teaches all mankind, who will but consult it, that being all equal and independent, no one ought to harm another in his life, health, liberty, or possessions: for men being all the workmanship of one omnipotent, and infinitely wise maker; all the servants of one sovereign master, sent into the world by his order, and about his business; they are his property, whose workmanship they are, made to last during his, not one another’s pleasure: and being furnished with like faculties, sharing all in one community of nature, there cannot be supposed any such subordination among us, that may authorize us to destroy one another, as if we were made for one another’s uses, as the inferior ranks of creatures are for ours. . . .

And that all men may be restrained from invading others’ rights, and from doing hurt to one another, and the law of nature be observed, which willeth the peace and preservation of all mankind, the execution of the law of nature is, in that state, put into every man’s hands, whereby every one has a right to punish the transgressors of that law to such a degree, as may hinder its violation. . . .

To this strange doctrine, viz. That in the state of nature every one has the executive power of the law of nature, I doubt not but it will be objected, that it is unreasonable for men to be judges in their own cases, that self-love will make men partial to themselves and their friends: and on the other side, that ill nature, passion and revenge will carry them too far in punishing others; and hence nothing but confusion and disorder will follow, and that therefore God hath certainly appointed government to restrain the partiality and violence of men.



There is some dispute about whether the “state of nature” was viewed by these theorists as a real historical event or as a thought experiment. These writers may not have believed there was ever a time in which government emerged from a state of nature in so pristine a way. But it seems plain that many writers — and the Founders themselves — believed that a real state of nature could exist between persons, including the rulers of nations, who were not governed by a common authority. Locke addresses this point:


It is often asked as a mighty objection, where are, or ever were there any men in such a state of nature? To which it may suffice as an answer at present, that since all princes and rulers of independent governments all through the world, are in a state of nature, it is plain the 17world never was, nor ever will be, without numbers of men in that state. I have named all governors of independent communities, whether they are, or are not, in league with others: for it is not every compact that puts an end to the state of nature between men, but only this one of agreeing together mutually to enter into one community, and make one body politic; other promises, and compacts, men may make one with another, and yet still be in the state of nature. The promises and bargains for truck, &c. between the two men in the desert island, mentioned by Garcilasso de la Vega, in his history of Peru; or between a Swiss and an Indian, in the woods of America, are binding to them, though they are perfectly in a state of nature, in reference to one another: for truth and keeping of faith belongs to men, as men, and not as members of society. . . .



Locke was far from being the only prominent natural rights advocate of his day. Nor was he the only natural rights theorist with whom the founding generation was intimately familiar (though they largely ignored Hobbes). But Locke was a careful and systematic writer of enormous influence. Whatever else can be said about the respective merits of each work, there is little question that the founding generation is more accurately described as Lockean than Hobbesian in its views.



b. The Separation of Powers

According to Locke, the social compact establishes a government that addresses the inconveniences in the state of nature. Specifically, government can address the inconvenience of executing or enforcing the laws of nature to protect one’s natural rights.


If man in the state of nature be so free, as has been said; if he be absolute lord of his own person and possessions, equal to the greatest, and subject to no body, why will he part with his freedom? Why will he give up this empire, and subject himself to the dominion and controul of any other power? To which it is obvious to answer, that though in the state of nature he hath such a right, yet the enjoyment of it is very uncertain, and constantly exposed to the invasion of others: for all being kings as much as he, every man his equal, and the greater part no strict observers of equity and justice, the enjoyment of the property he has in this state is very unsafe, very unsecure. This makes him willing to quit a condition, which, however free, is full of fears and continual dangers: and it is not without reason, that he seeks out, and is willing to join in society with others, who are already united, or have a mind to unite, for the mutual preservation of their lives, liberties and estates, which I call by the general name, property.

The great and chief end, therefore, of men’s uniting into commonwealths, and putting themselves under government, is the preservation of their property. To which in the state of nature there are many things wanting.



Locke identified three distinct problems, or “inconveniences,” that exist in the state of nature. And these problems are addressed by the three powers of government. Each of these powers are justified because they protect or secure the natural rights of the people:


First, There wants an established, settled, known law, received and allowed by common consent to be the standard of right and wrong, and the common measure to decide all controversies between them: for though the law of nature be plain and intelligible to all 18rational creatures; yet men being biassed by their interest, as well as ignorant for want of study of it, are not apt to allow of it as a law binding to them in the application of it to their particular cases.



This first problem is addressed by the legislative power to enact statutes.


Secondly, In the state of nature there wants a known and indifferent judge, with authority to determine all differences according to the established law: for every one in that state being both judge and executioner of the law of nature, men being partial to themselves, passion and revenge is very apt to carry them too far, and with too much heat, in their own cases; as well as negligence, and unconcernedness, to make them too remiss in other men’s.



This second problem is addressed by the establishment of an impartial judiciary.


Thirdly, In the state of nature there often wants power to back and support the sentence when right, and to give it due execution, They who by any injustice offended, will seldom fail, where they are able, by force to make good their injustice; such resistance many times makes the punishment dangerous, and frequently destructive, to those who attempt it.



This third problem is addressed by the executive power of law enforcement.

Although Locke clearly distinguished between the legislative, judicial, and executive powers, he did not propose that these powers ought to be separated and placed in different hands. This omission is understandable. These three powers were merged under the British political system. The idea of a separation of these powers is identified with the French political thinker Charles Louis de Secondat. The Baron de Montesquieu, as he was known, did not originate this notion. But his book De l’Esprit des Loix (1748), or “The Spirit of the Law,” greatly influenced the founding generation. Montesquieu advocated a division of political power among different persons comprising an executive, a legislature, and a judiciary.


When the legislative and executive powers are united in the same person, or in the same body of magistrates, there can be no liberty. . . . Again, there is no liberty, if the judiciary power be not separated from the legislative and executive. Were it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control; for the judge would then be the legislator. Were it joined to the executive power, the judge might behave with violence and oppression. There would be an end to everything, were the same man, or the same body, whether of the nobles or of the people, to exercise those three powers, that of enacting laws, that of executing the public resolutions, and of trying the causes of individuals.



The U.S. Constitution would reflect Montesquieu’s idea. It explicitly separates and places legislative powers in Congress (Article I), executive powers in the President (Article II), and judicial power in the judiciary (Article III). The Articles of Confederation, in contrast, did not separate these powers in three branches.



c. Natural Rights as a Constraint on Government

What happens after a people have consented to form a government to protect their natural rights? Locke maintained that these rights provide a standard or criterion by which the actions of governments are to be judged:
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I easily grant, that civil government is the proper remedy for the inconveniencies of the state of nature, which must certainly be great, where men may be judges in their own case, since it is easy to be imagined, that he who was so unjust as to do his brother an injury, will scarce be so just as to condemn himself for it: but I shall desire those who make this objection, to remember, that absolute monarchs are but men; and if government is to be the remedy of those evils, which necessarily follow from men’s being judges in their own cases, and the state of nature is therefore not to be endured, I desire to know what kind of government that is, and how much better it is than the state of nature, where one man, commanding a multitude, has the liberty to be judge in his own case, and may do to all his subjects whatever he pleases, without the least liberty to any one to question or controul those who execute his pleasure and in whatsoever he doth, whether led by reason, mistake or passion, must be submitted to. Much better it is in the state of nature, wherein men are not bound to submit to the unjust will of another. And if he that judges, judges amiss in his own, or any other case, he is answerable for it to the rest of mankind.



Locke explained that there need not be an actual consent. Consent can be presumed or “supposed.”


But though men, when they enter into society, give up the equality, liberty, and executive power they had in the state of nature, into the hands of the society, to be so far disposed of by the legislative, as the good of the society shall require; yet it being only with an intention in every one the better to preserve himself, his liberty and property; (for no rational creature can be supposed to change his condition with an intention to be worse) the power of the society, or legislative constituted by them, can never be supposed to extend farther, than the common good; but is obliged to secure every one’s property, by providing against those three defects above mentioned, that made the state of nature so unsafe and uneasy. And so whoever has the legislative or supreme power of any commonwealth, is bound to govern by established standing laws, promulgated and known to the people, and not by extemporary decrees; by indifferent and upright judges, who are to decide controversies by those laws; and to employ the force of the community at home, only in the execution of such laws, or abroad to prevent or redress foreign injuries, and secure the community from inroads and invasion. And all this to be directed to no other end, but the peace, safety, and public good of the people (emphasis added).



Later in this chapter, we will consider the concept of “supposed” or presumed consent. Attorney General Edmund Randolph relies on this concept in his opinion on the constitutionality of a national bank. Justice Samuel Chase also relies on this concept in a case called Calder v. Bull (1798).



d. What Are Natural Rights?

Students often learn little about natural rights before coming to law school. For them, this widespread background assumption by the Founders may seem a bit mysterious. The next reading may help illuminate their thinking.

Both before and after the Founding, it was commonplace for members of the clergy to give a formal sermon to the newly elected representatives and members of the government. These lectures were designed to guide them in the performance of their duties. On May 10, 1787, Elizur Goodrich, the pastor of the Church of Christ in Durham, 20Connecticut, delivered an “election sermon” to the governor and Connecticut General Assembly. Goodrich’s sermon, entitled “The Principles of Civil Union and Happiness Considered and Recommended,” was delivered four days before the Constitutional Convention was scheduled to convene in Philadelphia.

Goodrich was not particularly prominent. But his sermon is worth examining precisely because his relative obscurity demonstrates how commonplace such thinking was. Here is a portion of Goodrich’s sermon (with certain key passages highlighted):


[T]he great occasion, on which we are assembled in the house of God, justify a discourse on the great principles and maxims, of civil union — the importance of a good, public administration, to answer the ends of government — and the necessity of the joint exertions of subjects, and their rulers, in promoting the public peace and happiness. I am then, in the first place, to point out some of the great principles and maxims, which are the foundation and cement of civil society. The principles of society are the laws, which Almighty God has established in the moral world, and made necessary to be observed by mankind; in order to promote their true happiness, in their transactions and intercourse. These laws may be considered as principles, in respect of their fixedness and operation, and as maxims, since by the knowledge of them, we discover the rules of conduct, which direct mankind to the highest perfection, and supreme happiness of their nature. They are as fixed and unchangeable as the laws which operate in the natural world. Human art in order to produce certain effects, must conform to the principles and laws, which the Almighty Creator has established in the natural world. He who neglects the cultivation of his field, and the proper time of sowing, may not expect a harvest. He, who would assist mankind in raising weights, and overcoming obstacles, depends on certain rules, derived from the knowledge of mechanical principles applied to the construction of machines, in order to give the most useful effect to the smallest force: And every builder should well understand the best position of firmness and strength, when he is about to erect an edifice. For he, who attempts these things, on other principles, than those of nature, attempts to make a new world; and his aim will prove absurd and his labour lost. No more can mankind be conducted to happiness; or civil societies united, and enjoy peace and prosperity, without observing the moral principles and connections, which the Almighty Creator has established for the government of the moral world.

Moral connections and causes in different circumstances produce harmony or discord, peace or war, happiness or woe among mankind, with the same certainty, as physical causes produce their effect. To institute these causes and connexions belongs not to men, to nations or to human laws, but to build upon them. It is no more in the power of the greatest earthly potentate to hinder their operation, than it is to govern the flowing and ebbing of the ocean.



Goodrich refers to natural rights as the “principles of society,” which he viewed as on a par with principles governing other fields — in particular, agriculture and engineering. Fields like agriculture, engineering, architecture, and medicine are normative disciplines that developed to guide human conduct. Normative disciplines purport to answer the question of how men should act when faced with practical problems. In contrast, fields like mathematics, biology, or physics are descriptive disciplines, which seek to accurately describe or explain some feature of the world.

When Goodrich says “he, who attempts these things, on other principles, than those of nature, attempts to make a new world; and his aim will prove absurd and his labour lost,” he is making two claims. First, our world has certain characteristics, like gravity, that cannot be wished away. And second, if humans act contrary to these 21characteristics, things will not go well for them. If you jump off a tall building, you cannot fly, even if you think you can. In this way, these principles of society are binding or self-enforcing because they are based on how the world works. To ignore these principles, and to attempt to make a new world in our world, will be self-defeating.

Goodrich traces these “principles of society” to God, in much the same way that the Declaration of Independence relied on “the Laws of Nature and of Nature’s God.” In this respect too, natural rights are the same as the principles governing agriculture and engineering. All of these normative disciplines are based on the order that exists in the world, for which Goodrich thought God is ultimately responsible. But these principles would still be valid even if the natural order on which they are based was not of divine origin. Hugo Grotius, the renowned Dutch natural rights theorist famously, and bravely, affirmed: “What we have been saying [about the existence of a natural law of justice] would have a degree of validity even if we were to concede what cannot be conceded without the utmost wickedness, that there is no God, or that the affairs of men are of no concern to Him.” * In other words, the validity of natural rights need not turn on the existence of God. Their validity turns instead on assessment of how the world actually works.




2. The Origin of American Federalism

John Locke identified three distinct functions or powers of government: the legislative, executive, and judiciary. And Montesquieu advocated that these powers be divided and placed in separate hands. In American constitutional law, this horizontal division of powers within a government has come to be known as “the separation of powers.” American constitutional law also divides power between the national, or federal, government and the governments of the several states. This vertical division of authority between separate governments is commonly referred to as “federalism.” This vertical division is based on subject matters. Some subjects fall within the jurisdiction of the “higher” federal government; others fall within the jurisdiction of “lower” state governments.

The origin of American federalism is much studied and debated.1 Its development began before 1776. Leading up to the Declaration of Independence, there was a fierce 22debate about Parliament’s powers over the colonies. This controversy contributed to the contention that separate governments should be divided vertically by subject matter. The colonists pledged their allegiance to the King, but they denied Parliament’s authority to impose laws governing their internal affairs. The colonists did not deny the authority of the Crown to govern such external matters as trade with other countries. But they claimed that the legislative authority within their colonies — including with respect to taxes — rested within their own colonial legislators. Why? Because taxation without their consent was illegitimate, and the colonists lacked representation in Parliament.

In 1773, members of the Massachusetts colonial government engaged in a debate with Thomas Hutchinson, the royal governor, about divided sovereignty based on divided subjects. This debate was sparked when the governor convened an emergency session of the colonial legislature, which was known as the General Court. This body consisted of the Council and House of Representatives. Hutchinson asked the General Court to consider whether Parliament possessed exclusive legislative authority over the colonies.2 This excerpt focuses on the different conceptions of sovereignty or authority expressed by each side of the debate.


STUDY GUIDE


	The colonists insist there is a difference between “supreme” and “unlimited” legislative power. Their arguments culminate in a division of power according to the “constitutional objects” or purposes of the legislation. Ultimately, the colonists respond to the governor’s claim that all of government was an infringement of natural rights. They accord primacy to the rights of property.

	Hutchinson contends that even injustice does not justify disobedience. The revolutionaries agreed. Three years later the Declaration of Independence alleged “a long train of abuses,” rather than mere injustices.

	The colonists derive a “natural right” of representation from the natural right of property. There was a general universal consensus about the importance of property rights. However, the status of suffrage (the right to vote) was a matter of considerable controversy among early Americans.





a. Speech by Governor Thomas Hutchinson to the Massachusetts General Court (January 6, 1773)

Gentlemen of the Council, and Gentlemen of the House of Representatives, . . . When our predecessors first took possession of this plantation, or colony, under a grant and 23charter from the Crown of England, it was their sense, and it was the sense of the kingdom, that they were to remain subject to the supreme authority of Parliament. This appears from the charter itself, and from other irresistible evidence. This supreme authority has, from time to time, been exercised by Parliament, and submitted to by the colony, and hath been, in the most express terms, acknowledged by the Legislature. . . .

So much, however, of the spirit of liberty breathes through all parts of the English constitution, that, although from the nature of government, there must be one supreme authority over the whole, yet this constitution will admit of subordinate powers with Legislative and Executive authority, greater or less, according to local and other circumstances. Thus we see a variety of corporations formed within the kingdom, with powers to make and execute such by-laws as are for their immediate use and benefit, the members of such corporations still remaining subject to the general laws of the kingdom. We see also governments established in the plantations, which, from their separate and remote situation, require more general and extensive powers of legislation within themselves, than those formed within the kingdom, but subject, nevertheless, to all such laws of the kingdom as immediately respect them, or are designed to extend to them; and, accordingly, we, in this province have, from the first settlement of it, been left to the exercise of our Legislative and Executive powers, Parliament occasionally, though rarely, interposing, as in its wisdom has been judged necessary. . . .

They who claim exemption, as part of their rights by nature, should consider that every restraint which men are laid under by a state of government, is a privation of part of their natural rights; and of all the different forms of government which exist, there can be no two of them in which the departure from natural rights is exactly the same. Even in case of representation by election, do they not give up part of their natural rights when they consent to be represented by such person as shall be chosen by the majority of the electors, although their own voices may be for some other person? And is it not contrary to their natural rights to be obliged to submit to a representative for seven years, or even one year, after they are dissatisfied with his conduct, although they gave their voices for him when he was elected? This must, therefore, be considered as an objection against a state of government; rather than against any particular form. . . .

I know of no line that can be drawn between the supreme authority of Parliament and the total independence of the colonies: it is impossible there should be two independent Legislatures in one and the same state; for, although there may be but one head, the King, yet the two Legislative bodies will make two governments as distinct as the kingdoms of England and Scotland before the union. If we might be suffered to be altogether independent of Great Britain, could we have any claim to the protection of that government, of which we are no longer a part? Without this protection, should we not become the prey of one or the other powers of Europe, such as should first seize upon us? Is there any thing which we have more reason to dread than independence? I hope it never will be our misfortune to know, by experience, the difference between the liberties of an English colonist, and those of the Spanish, French, or Dutch.

If then, the supremacy of Parliament over the whole British dominions shall no longer be denied, it will follow that the mere exercise of its authority can be no matter of grievance. If it has been, or shall be exercised in such way and manner as shall appear to be grievous, still this cannot be sufficient ground for immediately denying or renouncing the authority, or refusing to submit to it. The acts and doings of authority, 24in the most perfect form of government, will not always be thought just and equitable by all the parts of which it consists; but it is the greatest absurdity, to admit the several parts to be at liberty to obey, or disobey, according as the acts of such authority may be approved, or disapproved of by them, for this necessarily works a dissolution of the government. . . .



b. Answer of the Council to the Speech of Governor Hutchinson, of January Sixth (January 25, 1773)

May it please your Excellency. . . . You are pleased to observe, that when our predecessors first took possession of this colony, under a grant and charter from the Crown of England, it was their sense, and the sense of the whole kingdom, that they were to remain subject to the supreme authority of Parliament; and to prove that subjection, the greater part of your speech is employed.

In order to a right conception of this matter, it is necessary to guard against any improper idea of the term supreme authority. In your idea of it, your Excellency seems to include unlimited authority; for, you are pleased to say, that you know of no line which can be drawn between the supreme authority of Parliament, and the real independence of the colonies. But if no such line can be drawn, a denial of that authority, in any instance whatever, implies and amounts to a declaration of total independence. But if supreme authority, includes unlimited authority, the subjects of it are emphatically slaves; and equally so, whether residing in the colonies, or Great Britain. And, indeed, in this respect, all the nations on earth, among whom government exists in any of its forms, would be alike conditioned, excepting so far as the mere grace and favor of their Governors might make a difference, for from, the nature of government there must be, as your Excellency has observed, one supreme authority over the whole.

We cannot think, that when our predecessors took possession of this colony, it was their sense, or the sense of the kingdom, that they were to remain subject to the supreme authority of Parliament in this idea of it. Nor can we find, that this appears from the charter; or, that such authority has ever been exercised by Parliament, submitted to by the colony, or acknowledged by the Legislature.

Supreme, or unlimited authority, can with fitness, belong only to the Sovereign of the universe; and that fitness is derived from the perfection of his nature. To such authority, directed by infinite wisdom and infinite goodness, is due both active and passive obedience; which, as it constitutes the happiness of rational creatures, should, with cheerfulness, and from choice, be unlimitedly paid by them. But, this can be said with truth, of no other authority whatever. If, then, from the nature and end of government, the supreme authority of every government is limited, the supreme authority of Parliament must be limited; and the inquiry will be, what are the limits of that authority, with regard to this colony? . . .

But your Excellency is pleased to say, “that they who claim exemption as part of their rights by nature, should consider that every restraint which men are laid under by a state of government, is a privation of part of their natural rights. Even in case of representation by election, do they not give up part of their natural rights, when they 25consent to be represented by such persons as shall be chosen by the majority of the electors, although their own voices may be for some other person. And is it not contrary to their natural rights, to be obliged to submit to a representation for seven years, or even one year, after they are dissatisfied with his conduct, although they gave their voices for him when he was elected. This must, therefore, be considered as an objection against a state of government, rather than against any particular form.”

Your Excellency’s premises are true, but we do not think your conclusion follows from them. It is true, that every restraint of government is a privation of natural right; and the two cases you have been pleased to mention, may be instances of that privation. But, as they arise from the nature of society and government; and as government is necessary to secure other natural rights, infinitely more valuable, they cannot, therefore, be considered as an objection, either against a state government, or against any particular form of it.

Life, liberty, property, and the disposal of that property, with our own consent, are natural rights. Will any one put the other in competition with these; or infer, that, because those others must be given up in a state of government, these must be given up also? The preservation of these rights, is the great end of government. But is it probable, they will be effectually secured by a government, which the proprietors of them, have no part in the direction of, and over which, they have no power or influence, whatever? Hence, is deducible representation, which being necessary to preserve these invaluable rights of nature, is itself, for that reason, a natural right, coinciding with, and running into that great law of nature, self preservation.

Thus have we considered the most material parts of your Excellency’s speech, and, agreeable to your desire, disclosed to you our sentiments on the subject of it. “Independence,” as you have rightly judged, “we have not in contemplation.” We cannot, however, adopt your principles of government, or acquiesce in all the inferences you have drawn from them.

We have the highest respect for that august body, the Parliament, and do not presume to prescribe the exact limits of its authority; yet, with the deference which is due to it, we are humbly of opinion, that, as all human authority is, in the nature of it, and ought to be, limited, it cannot, constitutionally, extend, for the reasons we have suggested, to the levying of taxes, in any form, on his Majesty’s subjects in this province. . . .



c. Answer of the Council to the Speech of Governor Hutchinson, of February Sixteenth (February 25, 1773)

May it please your Excellency, . . . [there is] another matter, on which we would make a few further observations. What we refer to, is the general nature of supreme authority. We have already offered reasons, in which your Excellency seems to acquiesce, to shew that, though the term supreme, sometimes carries with it the idea of unlimited authority, it cannot, in that sense, be applied to that which is human.

What is usually denominated the supreme authority of a nation, must nevertheless be limited in its acts to the objects that are properly or constitutionally cognizable by 26it. To illustrate our meaning, we beg leave to quote a passage from your speech, at the opening of the session, where your Excellency says, “so much of the spirit of liberty breathes through all parts of the English constitution, that, although from the nature of government, there must be one supreme authority over the whole, yet, this constitution will admit of subordinate powers, with legislative and executive authority, greater or less, according to local and other circumstances.”

This is very true, and implies that the legislative and executive authority granted to the subordinate powers, should extend and operate, as far as the grant allows; and that, if it does not exceed the limits prescribed to it, and no forfeiture be incurred, the supreme power has no rightful authority to take away or diminish it, or to substitute its own acts, in cases wherein the acts of the subordinate power can, according to its constitution, operate.

To suppose the contrary, is to suppose, that it has no property in the privileges granted to it; for, if it holds them at the will of the supreme power, which it must do, by the above supposition, it can have no property in them. Upon which principle, which involves the contradiction, that what is granted, is, in reality, not granted, no subordinate power can exist. But, as in fact, the two powers are not incompatible, and do subsist together, each restraining its acts to their constitutional objects, can we not from hence, see how the supreme power may supervise, regulate, and make general laws for the kingdom, without interfering with the privileges of the subordinate powers within it? . . .




3. The Agency Theory of Government

The Declaration of Independence distinguishes between the sovereign people and “governments [that are] instituted among Men” “to secure” their inalienable rights. How does the assumption that “first come rights and then comes government” affect the relationship between the governed and the governors?

At the time of the Founding, there was a second widely held basic assumption: the subset of the people who work for the government are the agents of the people. These agents hold their powers “in trust” for the benefit of the people. A similar concept exists in agency law, which you may study in Corporations or Business Associations. There you will learn that “agents” have a duty to act on behalf of their “principal,” and are subject to the principal’s ultimate control. Under the so-called agency theory of government, the persons who “serve” in government are the “agents” or “servants” of the sovereign people; and the sovereign people are the “principals” or “masters” of their “agents” or “servants” in government. This concept still survives in the rhetoric about the term “civil servant.”

This background assumption about the agency theory of government was not limited to political writings. Several state constitutions expressly relied on this assumption (emphases added):


	Virginia (1776): “All power is vested in, and consequently derived from, the people; that magistrates are their trustees and servants, and at all times amenable to them.”

	Pennsylvania (1776): “All power being originally inherent in, and consequently derived from, the people; therefore all officers of government, whether legislative or executive, are their trustees and servants, and at all times accountable to them.”
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	Maryland (1776): “All persons invested with the legislative or executive powers of government are the trustees of the public, and, as such, accountable for their conduct.”

	Massachusetts (1780): “All power residing originally in the people, and being derived from them, the several magistrates and officers of government, vested with authority, whether legislative, executive or judicial, are their substitutes and agents, and are at all times accountable to them.”



James Iredell advanced this position during the North Carolina ratification debates. (Iredell was a representative to the Philadelphia Convention, and would serve as one of the original members of the Supreme Court.) In this speech, Iredell addressed the criticism that the Constitution lacked a bill of rights, like the one George Mason had drafted for Virginia. Iredell argued that a bill of rights was not necessary. The Constitution, he said, served as “a great power of attorney.” * Iredell explained the Constitution in this fashion:


Of what use, therefore, can a bill of rights be in this Constitution, where the people expressly declare how much power they do give, and consequently retain all they do not? It is a declaration of particular powers by the people to their representatives, for particular purposes. It may be considered as a great power of attorney, under which no power can be exercised but what is expressly given. Did any man ever hear, before, that at the end of a power of attorney it was said that the attorney should not exercise more power than was there given him? Suppose, for instance, a man had lands in the counties of Anson and Caswell, and he should give another a power of attorney to sell his lands in Anson, would the other have any authority to sell the lands in Caswell? — or could he, without absurdity, say, “Tis true you have not expressly authorized me to sell the lands in Caswell; but as you had lands there, and did not say I should not, I thought I might as well sell those lands as the other.” A bill of rights, as I conceive, would not only be incongruous, but dangerous.





ASSIGNMENT 2

4. The Articles of Confederation

There was a third important background assumption behind the Constitution of 1787: the existing governmental structure was highly deficient. This assumption was widespread, though far from unanimous.

After the Revolutionary War, the United States was governed by the Articles of Confederation. This system of government functioned like a treaty organization among the thirteen separate states. Under the Articles, there were no executive or judicial branches. There was only a single house of Congress, composed of delegates from the states. Each state had a single vote, regardless of its population. This Congress operated 28mainly by consensus. It lacked the power to raise revenue by imposing taxes. Instead, Congress could only “requisition,” or request revenue from the states. The states were then supposed to tax their own citizens to pay their share.

Throughout the 1780s, many Americans became unhappy with the general state of the economy and with the behavior of state governments. In April 1787, James Madison summarized what he and others perceived as the deficiencies or “vices” in the form of government defined by the Articles. He expressed these views in an unpublished working paper he entitled, “Vices of the Political System of the United States,” which he prepared in advance of the Philadelphia Convention. Not everyone at the time shared these complaints, nor did everyone think these deficiencies justified a wholesale replacement of the Articles. Still, Madison’s list provides a useful summary of the defects the drafters of the Constitution had in mind as they set about to improve upon the form of government. The “vices” included:


	Failure of the States to comply with the Constitutional requisitions.

	Encroachments by the States on the federal authority.

	Violations of the law of nations and of treaties.

	Trespasses of the States on the rights of each other.

	Want of concert in matters where common interest requires it.

	Want of guaranty to the States of their Constitutions & laws against internal violence.

	Want of sanction to the laws, and of coercion in the Government of the Confederation.

	Want of ratification by the people of the Articles of Confederation.

	Multiplicity (over regulation) of laws in the several States.

	Mutability (rapidly changing) of the laws of the States.

	Injustice of the laws of the States.



The last of these vices, Madison wrote, raised a fundamental challenge to the prevailing theory of “republicanism” or popular rule:


If the multiplicity and mutability of laws prove a want of wisdom, their injustice betrays a defect still more alarming: more alarming not merely because it is a greater evil in itself, but because it brings more into question the fundamental principle of republican Government, that the majority who rule in such Governments, are the safest Guardians both of public Good and of private rights. To what causes is this evil to be ascribed?*



Madison attributed part of this evil to deficiencies in the elected representatives. But the other part he boldly attributed to “the people themselves.” At the time, state governments were largely run by a single popularly elected assembly, to which the executive and judiciary were subservient. Such governments were widely thought 29to be the proper alternative to rule by an aristocracy, as a means of protecting the retained rights of the people. Yet those who favored a new constitutional structure believed these republican governments were pervasively violating the peoples’ rights. Under prevailing “republican” political theory, this sort of oppression was simply not supposed to happen. Here, Madison attempted to answer why this problem arose. This explanation provides a preview of the argument he would later present in November 1787 in Federalist No. 10. (An excerpt appears below.) Madison’s theory of “faction” explains how majoritarian rule can come to unjustly violate the rights of the people.



5. Drafting and Ratifying the Constitution

The Constitutional Convention took place in Philadelphia from May 25 to September 17, 1787. Every state except for Rhode Island sent delegates. The Convention was originally charged with proposing revisions to the Articles of Confederation. Those changes would have required the unanimous consent of all the states in Congress. However, the members of the Convention, known as the Framers, soon decided to devise an entirely new replacement for the Articles. The convening of the Convention was a highly public act. But its deliberations were carefully kept secret. The Convention considered a number of plans before reaching what is sometimes called the Great Compromise.


a. The Virginia Plan

The Virginia delegation arrived in Philadelphia before the other delegations. They met daily to discuss plans for the new government. Soon, they developed the so-called Virginia Plan. It became the unofficial agenda for the Convention. James Madison wrote most of the plan, but it was reported to the Convention by the more senior Edmund Randolph. He would later become attorney general in the Washington administration. The Virginia Plan included several important features:


	A very powerful bicameral legislature.

	Both houses’ membership determined proportionately based on population.

	A lower house elected by the people of the several states.

	An upper house elected by the lower house based on nominations from the state legislatures.

	An executive chosen by the legislature to ensure that its will was carried out.

	Formation of a judiciary, with life terms of service.

	A council of revision, consisting of the executive and some of the national judiciary, with the power to veto and revise national legislation, subject to override by the legislature.

	The national legislature would be able to veto state laws.
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b. The New Jersey Plan

Delegates from smaller states feared that the Virginia Plan gave too much power to larger states. They worried that populous states like Virginia would take over the House, and leave the smaller states with little influence. In response William Paterson of New Jersey, and others, drafted the so-called New Jersey Plan. It was largely a response to the Virginia Plan. Paterson reported the New Jersey Plan to the Convention on June 15, 1787. It included a different separation of powers:


	The Confederation Congress was retained, but was vested with new powers. For example, the Congress could set taxes and force their collection.

	An executive was elected by Congress. The plan permitted a multiperson executive.

	A single-term limit for the executives, who were subject to recall based on the request of state governors.

	A judiciary appointed by the executives, with life terms of service.

	The supremacy of laws enacted by Congress over state laws.

	One vote per state in the unicameral legislature.





c. Hamilton’s Plan

On June 18, Alexander Hamilton of New York gave a marathon speech, which reported his own plan for the U.S. government. The so-called Hamilton Plan called for a President and Senators who would be elected and would serve for life on “good behavior.” Members of the House of Representatives would be directly elected for three-year terms. Hamilton’s model was largely based on the British form of government: the Monarch served for life, as did members of the House of Lords; members of the House of Commons stood for election. This plan was never seriously considered by the Convention. Although the delegates had agreed that the debates of the Convention were to be kept confidential, in later years Hamilton’s political foes leaked elements of his plan in an effort to cast him as a monarchist.



d. The “Great Compromise” over Representation

The issue of representation in Congress stymied the Convention more than any other. Ultimately, the delegates accepted the so-called Great Compromise, originally proposed by Roger Sherman of Connecticut: members of the House of Representatives would be allocated based on population, while each state would receive two senators, regardless of population. The decision to give small states equal representation in the Senate immediately caused delegates from larger states, who had previously supported the Virginia Plan’s broad statement of congressional powers, to reverse themselves. Now they insisted upon an “enumeration” or list of the limited powers of Congress. Such enumeration would restrain the authority of a national legislature that the big states could no longer be assured of controlling.
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e. Ratification of the Constitution

Toward the end of the Philadelphia Convention, the Committee of Detail was formed to reduce the Convention’s many resolutions to single document. This Committee was composed of Oliver Ellsworth, Nathaniel Gorham, Edmund Randolph, John Rutledge, and James Wilson. After this process, the Committee of Style refined the draft into its final form. This Committee was headed by Gouverneur Morris, and included Alexander Hamilton, William Samuel Johnson, Rufus King, and James Madison. Legal historian William Treanor credits Morris, in consultation with Wilson, for choosing much of the precise wording that was used in the final document.1

On September 17, 1787, the Constitution was signed by fifty-five delegates. Of those delegates still in Philadelphia, three refused to sign: Edmund Randolph and George Mason of Virginia, and Elbridge Gerry of Massachusetts. George Mason voiced a common complaint that would be repeated after the Philadelphia Convention: the Constitution was deficient because it lacked a bill of rights.

The Philadelphia Convention transmitted the Constitution to the Confederation Congress. In turn, Congress referred the charter to the states for their ratification, without expressing its approval or disapproval. According to Article VII, the Constitution would go into effect when nine of the original thirteen states — a supermajority — adopted the charter. But the Constitution would bind only those states that had ratified. In this sense, the Constitution required unanimous ratification. No state would be bound without the consent of its people.

Over the next year, conventions in each of the states deliberated on whether to ratify the Constitution. The delegates to these conventions were elected by eligible voters in local communities. Unlike a standing state legislature that was part of the existing government, a convention was considered a way for the people themselves to directly express their consent. This method of ratification by the people, rather than by state governments, would figure importantly in later discussions of popular sovereignty.

During the ratification process, supporters of the Constitution called themselves “Federalists.” In turn, the Federalists dubbed opponents of the Constitution the “Anti-Federalists,” or the “Antis.” This label struck opponents of the Constitution as unfair, because they considered themselves to be true federalists. They claimed that those who supported the Constitution were actually nationalists who favored “consolidation” rather than a confederation. Nevertheless, the label “Anti-Federalists” stuck, and we still use that name today.

The first five ratifications occurred quickly:


	Delaware, December 7, 1787 (unanimous)

	Pennsylvania, December 12, 1787 (46-23)

	New Jersey, December 18, 1787 (unanimous)

	Georgia, January 2, 1788 (unanimous)

	Connecticut, January 9, 1788 (128-40)
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As 1788 progressed, the Anti-Federalists became better organized. Soon, support for ratification became harder to secure. In several conventions, the votes were often close. The vote was especially tight in Virginia, even though it was widely assumed that George Washington, the most prominent and well-respected American, would become the first President:


	Massachusetts, February 6, 1788 (187-168)

	Maryland, April 28, 1788 (63-11)

	South Carolina, May 23, 1788 (149-73)

	New Hampshire, June 21, 1788 (57-47)

	Virginia, June 25, 1788 (89-79)

	New York, July 26, 1788 (30-27)



North Carolina and Rhode Island did not ratify and join the Union until after the new government was formed.2




6. The Federalist Papers

While the state conventions were considering the ratification of the Constitution, Federalists and Anti-Federalists published a flurry of pamphlets and newspaper essays. Among the most popular were a coordinated series of essays by Alexander Hamilton of New York, James Madison of Virginia, and (briefly) John Jay of New York. The trio joined forces under the pseudonym Publius to defend the Constitution. These papers were eventually compiled into a single volume called The Federalist. These essays would become highly influential statements about the original understanding of the Constitution. We must keep in mind, however, that these essays were polemics written in support of the political cause of ratification. Still, the cogency of their reasoning has stood the test of time, and they rank among the most important works in political theory.

James Madison wrote what may be the most famous of these essays, Federalist No. 10. In it, he expanded upon the defense of a large republic he had previously developed in his Vices essay. As he had in Vices, in Federalist 10, Madison explained why popular rule in the states had unexpectedly led to laws that were not based on “the rules of justice and the rights of the minor party.” At the time, the conventional political wisdom was that a republican form of government could only work with small populations. Madison countered that the “extended republic” in which factions would be pitted against other factions would be better able to mitigate the injustice of rule by a majority or minority. Madison’s novel argument was a singular contribution to political theory.
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a. Federalist No. 10: The Problem of Faction


STUDY GUIDE


	How does Madison define “faction”? Does this concept differ from what we now call “interest groups”?

	How does Madison distinguish between the causes and effects of the problem of faction? Why does he reject trying to eliminate the causes of factions? Does majority rule solve the problem of faction? Or does majority rule instead contribute to the problem of faction?

	How does Madison distinguish between a “pure” democracy and a republic? How does an extended republic ameliorate the effects of faction without restricting the liberty that gives rise to it?

	Has today’s communication technology rendered Madison’s analysis impractical? Do we still live in an “extended republic” as Madison conceived of it?





JAMES MADISON, FEDERALIST NO. 10, FRIDAY, NOVEMBER 23, 1787.

To the People of the State of New York:

AMONG the numerous advantages promised by a well constructed Union, none deserves to be more accurately developed than its tendency to break and control the violence of faction. . . . Complaints are everywhere heard from our most considerate and virtuous citizens, equally the friends of public and private faith, and of public and personal liberty, that our governments are too unstable, that the public good is disregarded in the conflicts of rival parties, and that measures are too often decided, not according to the rules of justice and the rights of the minor party, but by the superior force of an interested and overbearing majority. However anxiously we may wish that these complaints had no foundation, the evidence, of known facts will not permit us to deny that they are in some degree true. It will be found, indeed, on a candid review of our situation, that some of the distresses under which we labor have been erroneously charged on the operation of our governments; but it will be found, at the same time, that other causes will not alone account for many of our heaviest misfortunes; and, particularly, for that prevailing and increasing distrust of public engagements, and alarm for private rights, which are echoed from one end of the continent to the other. These must be chiefly, if not wholly, effects of the unsteadiness and injustice with which a factious spirit has tainted our public administrations.

By a faction, I understand a number of citizens, whether amounting to a majority or a minority of the whole, who are united and actuated by some common impulse of passion, or of interest, adversed to the rights of other citizens, or to the permanent and aggregate interests of the community.

There are two methods of curing the mischiefs of faction: the one, by removing its causes; the other, by controlling its effects.
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There are again two methods of removing the causes of faction: the one, by destroying the liberty which is essential to its existence; the other, by giving to every citizen the same opinions, the same passions, and the same interests.

It could never be more truly said than of the first remedy, that it was worse than the disease. Liberty is to faction what air is to fire, an aliment without which it instantly expires. But it could not be less folly to abolish liberty, which is essential to political life, because it nourishes faction, than it would be to wish the annihilation of air, which is essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable as the first would be unwise. As long as the reason of man continues fallible, and he is at liberty to exercise it, different opinions will be formed. As long as the connection subsists between his reason and his self-love, his opinions and his passions will have a reciprocal influence on each other; and the former will be objects to which the latter will attach themselves. The diversity in the faculties of men, from which the rights of property originate, is not less an insuperable obstacle to a uniformity of interests. The protection of these faculties is the first object of government. From the protection of different and unequal faculties of acquiring property, the possession of different degrees and kinds of property immediately results; and from the influence of these on the sentiments and views of the respective proprietors, ensues a division of the society into different interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them everywhere brought into different degrees of activity, according to the different circumstances of civil society. A zeal for different opinions concerning religion, concerning government, and many other points, as well of speculation as of practice; an attachment to different leaders ambitiously contending for pre-eminence and power; or to persons of other descriptions whose fortunes have been interesting to the human passions, have, in turn, divided mankind into parties, inflamed them with mutual animosity, and rendered them much more disposed to vex and oppress each other than to co-operate for their common good. So strong is this propensity of mankind to fall into mutual animosities, that where no substantial occasion presents itself, the most frivolous and fanciful distinctions have been sufficient to kindle their unfriendly passions and excite their most violent conflicts. But the most common and durable source of factions has been the various and unequal distribution of property. Those who hold and those who are without property have ever formed distinct interests in society. Those who are creditors, and those who are debtors, fall under a like discrimination. A landed interest, a manufacturing interest, a mercantile interest, a moneyed interest, with many lesser interests, grow up of necessity in civilized nations, and divide them into different classes, actuated by different sentiments and views. The regulation of these various and interfering interests forms the principal task of modern legislation, and involves the spirit of party and faction in the necessary and ordinary operations of the government.

No man is allowed to be a judge in his own cause, because his interest would certainly bias his judgment, and, not improbably, corrupt his integrity. With equal, nay 35with greater reason, a body of men are unfit to be both judges and parties at the same time; yet what are many of the most important acts of legislation, but so many judicial determinations, not indeed concerning the rights of single persons, but concerning the rights of large bodies of citizens? And what are the different classes of legislators but advocates and parties to the causes which they determine? Is a law proposed concerning private debts? It is a question to which the creditors are parties on one side and the debtors on the other. Justice ought to hold the balance between them. Yet the parties are, and must be, themselves the judges; and the most numerous party, or, in other words, the most powerful faction must be expected to prevail. Shall domestic manufactures be encouraged, and in what degree, by restrictions on foreign manufactures? are questions which would be differently decided by the landed and the manufacturing classes, and probably by neither with a sole regard to justice and the public good. The apportionment of taxes on the various descriptions of property is an act which seems to require the most exact impartiality; yet there is, perhaps, no legislative act in which greater opportunity and temptation are given to a predominant party to trample on the rules of justice. Every shilling with which they overburden the inferior number, is a shilling saved to their own pockets.

It is in vain to say that enlightened statesmen will be able to adjust these clashing interests, and render them all subservient to the public good. Enlightened statesmen will not always be at the helm. Nor, in many cases, can such an adjustment be made at all without taking into view indirect and remote considerations, which will rarely prevail over the immediate interest which one party may find in disregarding the rights of another or the good of the whole.

The inference to which we are brought is, that the CAUSES of faction cannot be removed, and that relief is only to be sought in the means of controlling its EFFECTS.

If a faction consists of less than a majority, relief is supplied by the republican principle, which enables the majority to defeat its sinister views by regular vote. It may clog the administration, it may convulse the society; but it will be unable to execute and mask its violence under the forms of the Constitution. When a majority is included in a faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling passion or interest both the public good and the rights of other citizens. To secure the public good and private rights against the danger of such a faction, and at the same time to preserve the spirit and the form of popular government, is then the great object to which our inquiries are directed. . . .

By what means is this object attainable? Evidently by one of two only. Either the existence of the same passion or interest in a majority at the same time must be prevented, or the majority, having such coexistent passion or interest, must be rendered, by their number and local situation, unable to concert and carry into effect schemes of oppression. If the impulse and the opportunity be suffered to coincide, we well know that neither moral nor religious motives can be relied on as an adequate control. They are not found to be such on the injustice and violence of individuals, and lose their efficacy in proportion to the number combined together, that is, in proportion as their efficacy becomes needful.
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From this view of the subject it may be concluded that a pure democracy, by which I mean a society consisting of a small number of citizens, who assemble and administer the government in person, can admit of no cure for the mischiefs of faction. A common passion or interest will, in almost every case, be felt by a majority of the whole; a communication and concert result from the form of government itself; and there is nothing to check the inducements to sacrifice the weaker party or an obnoxious individual. Hence it is that such democracies have ever been spectacles of turbulence and contention; have ever been found incompatible with personal security or the rights of property; and have in general been as short in their lives as they have been violent in their deaths. Theoretic politicians, who have patronized this species of government, have erroneously supposed that by reducing mankind to a perfect equality in their political rights, they would, at the same time, be perfectly equalized and assimilated in their possessions, their opinions, and their passions.

A republic, by which I mean a government in which the scheme of representation takes place, opens a different prospect, and promises the cure for which we are seeking. Let us examine the points in which it varies from pure democracy, and we shall comprehend both the nature of the cure and the efficacy which it must derive from the Union.

The two great points of difference between a democracy and a republic are: first, the delegation of the government, in the latter, to a small number of citizens elected by the rest; secondly, the greater number of citizens, and greater sphere of country, over which the latter may be extended.

The effect of the first difference is, on the one hand, to refine and enlarge the public views, by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country, and whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial considerations. Under such a regulation, it may well happen that the public voice, pronounced by the representatives of the people, will be more consonant to the public good than if pronounced by the people themselves, convened for the purpose. On the other hand, the effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may, by intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the interests, of the people. The question resulting is, whether small or extensive republics are more favorable to the election of proper guardians of the public weal; and it is clearly decided in favor of the latter by two obvious considerations:

In the first place, it is to be remarked that, however small the republic may be, the representatives must be raised to a certain number, in order to guard against the cabals of a few; and that, however large it may be, they must be limited to a certain number, in order to guard against the confusion of a multitude. Hence, the number of representatives in the two cases not being in proportion to that of the two constituents, and being proportionally greater in the small republic, it follows that, if the proportion of fit characters be not less in the large than in the small republic, the former will present a greater option, and consequently a greater probability of a fit choice.

In the next place, as each representative will be chosen by a greater number of citizens in the large than in the small republic, it will be more difficult for unworthy 37candidates to practice with success the vicious arts by which elections are too often carried; and the suffrages of the people being more free, will be more likely to centre in men who possess the most attractive merit and the most diffusive and established characters.

It must be confessed that in this, as in most other cases, there is a mean, on both sides of which inconveniences will be found to lie. By enlarging too much the number of electors, you render the representatives too little acquainted with all their local circumstances and lesser interests; as by reducing it too much, you render him unduly attached to these, and too little fit to comprehend and pursue great and national objects. The federal Constitution forms a happy combination in this respect; the great and aggregate interests being referred to the national, the local and particular to the State legislatures.

The other point of difference is, the greater number of citizens and extent of territory which may be brought within the compass of republican than of democratic government; and it is this circumstance principally which renders factious combinations less to be dreaded in the former than in the latter. The smaller the society, the fewer probably will be the distinct parties and interests composing it; the fewer the distinct parties and interests, the more frequently will a majority be found of the same party; and the smaller the number of individuals composing a majority, and the smaller the compass within which they are placed, the more easily will they concert and execute their plans of oppression. Extend the sphere, and you take in a greater variety of parties and interests; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in unison with each other. Besides other impediments, it may be remarked that, where there is a consciousness of unjust or dishonorable purposes, communication is always checked by distrust in proportion to the number whose concurrence is necessary.

Hence, it clearly appears, that the same advantage which a republic has over a democracy, in controlling the effects of faction, is enjoyed by a large over a small republic, — is enjoyed by the Union over the States composing it. Does the advantage consist in the substitution of representatives whose enlightened views and virtuous sentiments render them superior to local prejudices and schemes of injustice? It will not be denied that the representation of the Union will be most likely to possess these requisite endowments. Does it consist in the greater security afforded by a greater variety of parties, against the event of any one party being able to outnumber and oppress the rest? In an equal degree does the increased variety of parties comprised within the Union, increase this security. Does it, in fine, consist in the greater obstacles opposed to the concert and accomplishment of the secret wishes of an unjust and interested majority? Here, again, the extent of the Union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their particular States, but will be unable to spread a general conflagration through the other States. A religious sect may degenerate into a political faction in a part of the Confederacy; but the variety of sects dispersed over the entire face of it must secure the national councils against any danger from that source. A rage for paper money, for an abolition of debts, for an 38equal division of property, or for any other improper or wicked project, will be less apt to pervade the whole body of the Union than a particular member of it; in the same proportion as such a malady is more likely to taint a particular county or district, than an entire State.

In the extent and proper structure of the Union, therefore, we behold a republican remedy for the diseases most incident to republican government. And according to the degree of pleasure and pride we feel in being republicans, ought to be our zeal in cherishing the spirit and supporting the character of Federalists.

PUBLIUS.




b. Federalist No. 78: The Judicial Duty to Declare Unconstitutional Laws to Be Void

A close second to Madison’s Federalist No. 10 in fame and influence is Alexander Hamilton’s Federalist No. 78. In this essay, Hamilton explains and defends what is now commonly called the “power of judicial review.” The term “judicial review” is a modern one, however. Hamilton speaks not of power, but of the judicial duty to follow the law. When two laws may conflict, judges should follow the law of the superior rather than of the subordinate authority. Under the Constitution, the authority of the People is superior to that of their representatives in Congress. As a result, judges have a duty to follow the higher law of the Constitution ratified by the people when it conflicts with a statute enacted by Congress. Federalist No. 10 and Federalist No. 78 provide two distinct structural ways to mitigate the problem of faction: first, the check provided by representative government over a large and diverse population and, second, the check provided by a sufficiently independent judiciary.


STUDY GUIDE


	This essay designates the judiciary as the “least dangerous” branch of the federal government. Was this label accurate in 1788? Is this label still accurate today?

	Hamilton draws a connection between the judiciary’s role and the “limited” powers of the national government. What is the connection?

	How does Hamilton respond to the complaint that judicial review makes the judges superior to the other branches? Like Madison, Hamilton also relies on the maxim that no one should be a judge in his own case. This principle leads him to deny the proposition that the “legislative body are themselves the constitutional judges of their own powers, and that the construction they put upon them is conclusive upon the other departments.”

	Hamilton claims that the Constitution is law, but a law higher than that of a statute. This distinction is crucial. How does he use this argument to bolster the judicial power to declare laws as unconstitutional? How does he use this argument to describe the relationship between judicial review and popular will?

	Hamilton, like Madison, emphasizes the rights of the minority against the will of the majority.
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ALEXANDER HAMILTON, FEDERALIST No. 78, Saturday, June 14, 1788.

To the People of the State of New York:

WE PROCEED now to an examination of the judiciary department of the proposed government. . . .

According to the plan of the convention, all judges who may be appointed by the United States are to hold their offices DURING GOOD BEHAVIOR; which is conformable to the most approved of the State constitutions and among the rest, to that of this State. . . .

Whoever attentively considers the different departments of power must perceive, that, in a government in which they are separated from each other, the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.

This simple view of the matter suggests several important consequences. It proves incontestably, that the judiciary is beyond comparison the weakest of the three departments of power1; that it can never attack with success either of the other two; and that all possible care is requisite to enable it to defend itself against their attacks. It equally proves, that though individual oppression may now and then proceed from the courts of justice, the general liberty of the people can never be endangered from that quarter; I mean so long as the judiciary remains truly distinct from both the legislature and the Executive. For I agree, that “there is no liberty, if the power of judging be not separated from the legislative and executive powers.”2 And it proves, in the last place, that as liberty can have nothing to fear from the judiciary alone, but would have every thing to fear from its union with either of the other departments; that as all the effects of such a union must ensue from a dependence of the former on the latter, notwithstanding a nominal and apparent separation; that as, from the natural feebleness of the judiciary, it is in continual jeopardy of being overpowered, awed, or influenced by its co-ordinate branches; and that as nothing can contribute so much to its firmness and independence as permanency in office, this quality may therefore be justly regarded as an indispensable ingredient in its constitution, and, in a great measure, as the citadel of the public justice and the public security.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited Constitution, I understand one which contains certain specified exceptions to the legislative authority; such, for instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can be preserved in practice no other way than through the medium of courts of 40justice, whose duty it must be to declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular rights or privileges would amount to nothing.

Some perplexity respecting the rights of the courts to pronounce legislative acts void, because contrary to the Constitution, has arisen from an imagination that the doctrine would imply a superiority of the judiciary to the legislative power. It is urged that the authority which can declare the acts of another void, must necessarily be superior to the one whose acts may be declared void. As this doctrine is of great importance in all the American constitutions, a brief discussion of the ground on which it rests cannot be unacceptable.

There is no position which depends on clearer principles, than that every act of a delegated authority, contrary to the tenor of the commission under which it is exercised, is void. No legislative act, therefore, contrary to the Constitution, can be valid. To deny this, would be to affirm, that the deputy is greater than his principal; that the servant is above his master; that the representatives of the people are superior to the people themselves; that men acting by virtue of powers, may do not only what their powers do not authorize, but what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own powers, and that the construction they put upon them is conclusive upon the other departments, it may be answered, that this cannot be the natural presumption, where it is not to be collected from any particular provisions in the Constitution. It is not otherwise to be supposed, that the Constitution could intend to enable the representatives of the people to substitute their WILL to that of their constituents. It is far more rational to suppose, that the courts were designed to be an intermediate body between the people and the legislature, in order, among other things, to keep the latter within the limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must be regarded by the judges, as a fundamental law. It therefore belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought, of course, to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It only supposes that the power of the people is superior to both; and that where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed by the latter rather than the former. They ought to regulate their decisions by the fundamental laws, rather than by those which are not fundamental.

This exercise of judicial discretion, in determining between two contradictory laws, is exemplified in a familiar instance. It not uncommonly happens, that there are two statutes existing at one time, clashing in whole or in part with each other, and neither of them containing any repealing clause or expression. In such a case, it is the province of the courts to liquidate and fix their meaning and operation. So far as they 41can, by any fair construction, be reconciled to each other, reason and law conspire to dictate that this should be done; where this is impracticable, it becomes a matter of necessity to give effect to one, in exclusion of the other. The rule which has obtained in the courts for determining their relative validity is, that the last in order of time shall be preferred to the first. But this is a mere rule of construction, not derived from any positive law, but from the nature and reason of the thing. It is a rule not enjoined upon the courts by legislative provision, but adopted by themselves, as consonant to truth and propriety, for the direction of their conduct as interpreters of the law. They thought it reasonable, that between the interfering acts of an EQUAL authority, that which was the last indication of its will should have the preference.

But in regard to the interfering acts of a superior and subordinate authority, of an original and derivative power, the nature and reason of the thing indicate the converse of that rule as proper to be followed. They teach us that the prior act of a superior ought to be preferred to the subsequent act of an inferior and subordinate authority; and that accordingly, whenever a particular statute contravenes the Constitution, it will be the duty of the judicial tribunals to adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretense of a repugnancy, may substitute their own pleasure to the constitutional intentions of the legislature. This might as well happen in the case of two contradictory statutes; or it might as well happen in every adjudication upon any single statute. The courts must declare the sense of the law; and if they should be disposed to exercise WILL instead of JUDGMENT, the consequence would equally be the substitution of their pleasure to that of the legislative body. The observation, if it prove any thing, would prove that there ought to be no judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against legislative encroachments, this consideration will afford a strong argument for the permanent tenure of judicial offices, since nothing will contribute so much as this to that independent spirit in the judges which must be essential to the faithful performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution and the rights of individuals from the effects of those ill humors, which the arts of designing men, or the influence of particular conjunctures, sometimes disseminate among the people themselves, and which, though they speedily give place to better information, and more deliberate reflection, have a tendency, in the meantime, to occasion dangerous innovations in the government, and serious oppressions of the minor party in the community. Though I trust the friends of the proposed Constitution will never concur with its enemies, in questioning that fundamental principle of republican government, which admits the right of the people to alter or abolish the established Constitution, whenever they find it inconsistent with their happiness, yet it is not to be inferred from this principle, that the representatives of the people, whenever a momentary inclination happens to lay hold of a majority of their constituents, incompatible with the provisions in the existing Constitution, would, on that account, be justifiable in a violation of those provisions; or that the courts would be under a greater obligation to connive at infractions in this shape, than when they had proceeded wholly from the cabals of 42the representative body. Until the people have, by some solemn and authoritative act, annulled or changed the established form, it is binding upon themselves collectively, as well as individually; and no presumption, or even knowledge, of their sentiments, can warrant their representatives in a departure from it, prior to such an act. But it is easy to see, that it would require an uncommon portion of fortitude in the judges to do their duty as faithful guardians of the Constitution, where legislative invasions of it had been instigated by the major voice of the community.

But it is not with a view to infractions of the Constitution only, that the independence of the judges may be an essential safeguard against the effects of occasional ill humors in the society. These sometimes extend no farther than to the injury of the private rights of particular classes of citizens, by unjust and partial laws. Here also the firmness of the judicial magistracy is of vast importance in mitigating the severity and confining the operation of such laws. It not only serves to moderate the immediate mischiefs of those which may have been passed, but it operates as a check upon the legislative body in passing them; who, perceiving that obstacles to the success of iniquitous intention are to be expected from the scruples of the courts, are in a manner compelled, by the very motives of the injustice they meditate, to qualify their attempts. . . .

That inflexible and uniform adherence to the rights of the Constitution, and of individuals, which we perceive to be indispensable in the courts of justice, can certainly not be expected from judges who hold their offices by a temporary commission. Periodical appointments, however regulated, or by whomsoever made, would, in some way or other, be fatal to their necessary independence. If the power of making them was committed either to the Executive or legislature, there would be danger of an improper complaisance to the branch which possessed it; if to both, there would be an unwillingness to hazard the displeasure of either; if to the people, or to persons chosen by them for the special purpose, there would be too great a disposition to consult popularity, to justify a reliance that nothing would be consulted but the Constitution and the laws. . . .

Upon the whole, there can be no room to doubt that the convention acted wisely in copying from the models of those constitutions which have established GOOD BEHAVIOR as the tenure of their judicial offices, in point of duration; and that so far from being blamable on this account, their plan would have been inexcusably defective, if it had wanted this important feature of good government. The experience of Great Britain affords an illustrious comment on the excellence of the institution.

PUBLIUS.




c. Federalist No. 51: The Structure of the Government Must Furnish the Proper Checks and Balances Between the Different Departments

After Federalist No. 10, Madison’s second-most famous essay was No. 51. Here Madison discusses how the separation of powers can preserve government structures, and ultimately individual liberty. Indeed, Madison’s essay is as much a reflection on government as it is on 43human nature itself. “If men were angels,” he writes, then “no government would be necessary.” But because we are not angels, the “great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.”


STUDY GUIDE


	Madison views the separation of powers as a method of allowing each branch to counteract the other branches. He writes, “Ambition must be made to counteract ambition.” What does this sentence mean?

	How does the interaction between the federal and state governments create a “double security” for freedom?

	How will a “multiplicity of interests” protect “civil rights”?














JAMES MADISON, FEDERALIST NO. 51, FRIDAY, FEBRUARY 8, 1788.

To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort, for maintaining in practice the necessary partition of power among the several departments, as laid down in the Constitution? The only answer that can be given is, that as all these exterior provisions are found to be inadequate, the defect must be supplied, by so contriving the interior structure of the government as that its several constituent parts may, by their mutual relations, be the means of keeping each other in their proper places. Without presuming to undertake a full development of this important idea, I will hazard a few general observations, which may perhaps place it in a clearer light, and enable us to form a more correct judgment of the principles and structure of the government planned by the convention.

In order to lay a due foundation for that separate and distinct exercise of the different powers of government, which to a certain extent is admitted on all hands to be essential to the preservation of liberty, it is evident that each department should have a will of its own; and consequently should be so constituted that the members of each should have as little agency as possible in the appointment of the members of the others. Were this principle rigorously adhered to, it would require that all the appointments for the supreme executive, legislative, and judiciary magistracies should be drawn from the same fountain of authority, the people, through channels having no communication whatever with one another. Perhaps such a plan of constructing the several departments would be less difficult in practice than it may in contemplation appear. Some difficulties, however, and some additional expense would attend the execution of it. Some deviations, therefore, from the principle must be admitted. In the constitution of the judiciary department in particular, it might be inexpedient to insist rigorously on the principle: first, because peculiar qualifications being essential in the members, the primary consideration ought to be to select that mode of choice which 44best secures these qualifications; secondly, because the permanent tenure by which the appointments are held in that department, must soon destroy all sense of dependence on the authority conferring them.

It is equally evident, that the members of each department should be as little dependent as possible on those of the others, for the emoluments annexed to their offices. Were the executive magistrate, or the judges, not independent of the legislature in this particular, their independence in every other would be merely nominal. But the great security against a gradual concentration of the several powers in the same department, consists in giving to those who administer each department the necessary constitutional means and personal motives to resist encroachments of the others. The provision for defense must in this, as in all other cases, be made commensurate to the danger of attack. Ambition must be made to counteract ambition. The interest of the man must be connected with the constitutional rights of the place. It may be a reflection on human nature, that such devices should be necessary to control the abuses of government. But what is government itself, but the greatest of all reflections on human nature? If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.

A dependence on the people is, no doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions. This policy of supplying, by opposite and rival interests, the defect of better motives, might be traced through the whole system of human affairs, private as well as public. We see it particularly displayed in all the subordinate distributions of power, where the constant aim is to divide and arrange the several offices in such a manner as that each may be a check on the other that the private interest of every individual may be a sentinel over the public rights. These inventions of prudence cannot be less requisite in the distribution of the supreme powers of the State. But it is not possible to give to each department an equal power of self-defense. In republican government, the legislative authority necessarily predominates. The remedy for this inconveniency is to divide the legislature into different branches; and to render them, by different modes of election and different principles of action, as little connected with each other as the nature of their common functions and their common dependence on the society will admit. It may even be necessary to guard against dangerous encroachments by still further precautions. As the weight of the legislative authority requires that it should be thus divided, the weakness of the executive may require, on the other hand, that it should be fortified.

An absolute negative on the legislature appears, at first view, to be the natural defense with which the executive magistrate should be armed. But perhaps it would be neither altogether safe nor alone sufficient. On ordinary occasions it might not be exerted with the requisite firmness, and on extraordinary occasions it might be perfidiously abused. May not this defect of an absolute negative be supplied by some qualified connection between this weaker department and the weaker branch of the stronger 45department, by which the latter may be led to support the constitutional rights of the former, without being too much detached from the rights of its own department? If the principles on which these observations are founded be just, as I persuade myself they are, and they be applied as a criterion to the several State constitutions, and to the federal Constitution it will be found that if the latter does not perfectly correspond with them, the former are infinitely less able to bear such a test.

There are, moreover, two considerations particularly applicable to the federal system of America, which place that system in a very interesting point of view. First. In a single republic, all the power surrendered by the people is submitted to the administration of a single government; and the usurpations are guarded against by a division of the government into distinct and separate departments. In the compound republic of America, the power surrendered by the people is first divided between two distinct governments, and then the portion allotted to each subdivided among distinct and separate departments. Hence a double security arises to the rights of the people. The different governments will control each other, at the same time that each will be controlled by itself. Second. It is of great importance in a republic not only to guard the society against the oppression of its rulers, but to guard one part of the society against the injustice of the other part. Different interests necessarily exist in different classes of citizens. If a majority be united by a common interest, the rights of the minority will be insecure.

There are but two methods of providing against this evil: the one by creating a will in the community independent of the majority that is, of the society itself; the other, by comprehending in the society so many separate descriptions of citizens as will render an unjust combination of a majority of the whole very improbable, if not impracticable. The first method prevails in all governments possessing an hereditary or self-appointed authority. This, at best, is but a precarious security; because a power independent of the society may as well espouse the unjust views of the major, as the rightful interests of the minor party, and may possibly be turned against both parties. The second method will be exemplified in the federal republic of the United States. Whilst all authority in it will be derived from and dependent on the society, the society itself will be broken into so many parts, interests, and classes of citizens, that the rights of individuals, or of the minority, will be in little danger from interested combinations of the majority.

In a free government the security for civil rights must be the same as that for religious rights. It consists in the one case in the multiplicity of interests, and in the other in the multiplicity of sects. The degree of security in both cases will depend on the number of interests and sects; and this may be presumed to depend on the extent of country and number of people comprehended under the same government. This view of the subject must particularly recommend a proper federal system to all the sincere and considerate friends of republican government, since it shows that in exact proportion as the territory of the Union may be formed into more circumscribed Confederacies, or States oppressive combinations of a majority will be facilitated: the best security, under the republican forms, for the rights of every class of citizens, will be diminished: and consequently the stability and independence of some member of the government, the only other security, 46must be proportionately increased. Justice is the end of government. It is the end of civil society. It ever has been and ever will be pursued until it be obtained, or until liberty be lost in the pursuit. In a society under the forms of which the stronger faction can readily unite and oppress the weaker, anarchy may as truly be said to reign as in a state of nature, where the weaker individual is not secured against the violence of the stronger; and as, in the latter state, even the stronger individuals are prompted, by the uncertainty of their condition, to submit to a government which may protect the weak as well as themselves; so, in the former state, will the more powerful factions or parties be gradually induced, by a like motive, to wish for a government which will protect all parties, the weaker as well as the more powerful.

It can be little doubted that if the State of Rhode Island was separated from the Confederacy and left to itself, the insecurity of rights under the popular form of government within such narrow limits would be displayed by such reiterated oppressions of factious majorities that some power altogether independent of the people would soon be called for by the voice of the very factions whose misrule had proved the necessity of it. In the extended republic of the United States, and among the great variety of interests, parties, and sects which it embraces, a coalition of a majority of the whole society could seldom take place on any other principles than those of justice and the general good; whilst there being thus less danger to a minor from the will of a major party, there must be less pretext, also, to provide for the security of the former, by introducing into the government a will not dependent on the latter, or, in other words, a will independent of the society itself. It is no less certain than it is important, notwithstanding the contrary opinions which have been entertained, that the larger the society, provided it lie within a practical sphere, the more duly capable it will be of self-government. And happily for the REPUBLICAN CAUSE, the practicable sphere may be carried to a very great extent, by a judicious modification and mixture of the FEDERAL PRINCIPLE.

PUBLIUS.






ASSIGNMENT 3

B. THE ORIGINS OF THE BILL OF RIGHTS

On September 12, 1787, the Committee of Style presented its draft of the text of the Constitution. Two delegates objected to the Constitution because it lacked a bill of rights: Elbridge Gerry of Massachusetts and George Mason of Virginia, who wrote Virginia’s Declaration of Rights. Mason contended that bills of rights in the state constitutions were not adequate to protect the people. “There is no Declaration of Rights” in the federal Constitution, he said, “and the laws of the general government being paramount to the laws and constitution of the several States, the Declarations of Rights in the separate States are no security.”1 The Convention refused to ask a committee to 47consider the inclusion of a bill of rights. On September 17, the Convention approved the Constitution without a bill of rights. As a result, Mason, Gerry, and Edmund Randolph of Virginia refused to sign it.

Mason would later recall, “I would sooner chop off my right hand, than put it to the Constitution as it now stands.” Mason later made a more specific objection: “There is no declaration of any kind, for preserving the liberty of the press, or the trial by jury in civil cases; nor against the danger of standing armies in time of peace.” A prominent Anti-Federalist known as Centinel shared Mason’s concern. He wrote that the Framers of the “plan of a new federal government . . . made no provision for the liberty of the press, that grand palladium of freedom, and scourge of tyrants, but observed a total silence on that head. . . . And it is worthy of remark, that there is no declaration of personal rights, premised in most free constitutions; and that trial by jury in civil cases is taken away.”2 Soon enough, prominent Federalists defended the absence of a bill of rights.

The federal Constitution was formally ratified in 1788, even though it lacked a bill of rights. But many states transmitted their approval of ratification with a list of amendments they wished to make to the Constitution. In 1789, the first Congress responded by proposing twelve amendments. Ten of those would be ratified and would eventually come to be known as the Bill of Rights.


1. Federalist Objections to a Bill of Rights

However they might have really felt about the need for a bill of rights, Federalist supporters of the Constitution were obliged to defend the Constitution as it had been proposed. In that defense, some Federalists went so far as to object to the inclusion of a bill of rights. We have included statements from two prominent Federalist Framers: James Wilson of Pennsylvania and James Iredell of North Carolina. Both Wilson and Iredell later became Justices on the first Supreme Court.


STUDY GUIDE


	Wilson and Iredell presented their positions before any amendments were proposed by Congress. But their arguments help us understand whether the first ten amendments, which would be ratified in 1791, list all of the rights that the people have. Their arguments also shed light on whether the federal Constitution protects “other” unenumerated rights “retained by the people” that are referenced in the Ninth Amendment.

	Compare Iredell’s position here to the views he would express as a Justice in Calder v. Bull (1798). (We will discuss that case later in this chapter.)
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a. James Wilson, Speech in the Statehouse Yard, Philadelphia (October 6, 1787)

When the people established the powers of legislation under their separate governments, they invested their representatives with every right and authority which they did not in explicit terms reserve; and therefore upon every question, respecting the jurisdiction of the house of assembly, if the frame of government is silent, the jurisdiction is efficient and complete. But in delegating federal powers, another criterion was necessarily introduced, and the congressional authority is to be collected, not from tacit implication, but from the positive grant expressed in the instrument of union. Hence it is evident, that in the former case everything which is not reserved is given, but in the latter the reverse of the proposition prevails, and everything which is not given, is reserved. This distinction being recognized, will furnish an answer to those who think the omission of a bill of rights, a defect in the proposed Constitution; for it would have been superfluous and absurd to have stipulated with a federal body of our own creation, that we should enjoy those privileges, of which we are not divested either by the intention or the act, that has brought that body into existence. For instance, the liberty of the press, which has been a copious source of declamation and opposition, what control can proceed from the federal government to shackle or destroy that sacred palladium of national freedom? If indeed, a power similar to that which has been granted for the regulation of commerce, had been granted to regulate literary publications, it would have been as necessary to stipulate that the liberty of the press should be preserved inviolate, as that the impost should be general in its operation. . . . In truth then, the proposed system possesses no influence whatever upon the press, and it would have been merely nugatory to have introduced a formal declaration upon the subject — nay, that very declaration might have been construed to imply that some degree of power was given, since we undertook to define its extent. . . .



[image: Portrait of James Wilson]


James Wilson was a member of the Philadelphia Convention that drafted the Constitution. He served as a member of the Committee of Detail. Wilson also closely consulted with Gouverneur Morris, who served on the Committee of Style that selected much of the actual language used in the Constitution. Wilson was the first professor of law at the College of Philadelphia, which became the University of Pennsylvania.
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b. James Wilson, Speeches to the Pennsylvania Ratification Convention (October 28, 1787)

. . . [I]n a government consisting of enumerated powers, such as is proposed for the United States, a bill of rights would not only be unnecessary, but, in my humble judgment, highly imprudent. . . . If we attempt an enumeration, every thing that is not enumerated is presumed to be given. The consequence is, that an imperfect enumeration would throw all implied power into the scale of the government, and the rights of the people would be rendered incomplete. On the other hand, an imperfect enumeration of the powers of government reserves all implied power to the people; and by that means the constitution becomes incomplete. But of the two, it is much safer to run the risk on the side of the constitution; for an omission in the enumeration of the powers of government is neither so dangerous nor important as an omission in the enumeration of the rights of the people.



c. James Wilson, Speeches to the Pennsylvania Ratification Convention (December 4, 1787)

. . . I apprehend that the powers given and reserved form the whole rights of the people, as men and as citizens. I consider that there are very few who understand the whole of these rights. All the political writers, from Grotius and Puffendorf down to Vattel, have treated on this subject; but in no one of those books, nor in the aggregate of them all, can you find a complete enumeration of rights appertaining to the people as men and as citizens. . . . Enumerate all the rights of men! I am sure, sir, that no gentleman in the late Convention would have attempted such a thing.



d. James Iredell, Speech to the North Carolina Ratification Convention (July 29, 1788)

I thought the objection against the want of a bill of rights had been obviated unanswerably. It appears to me most extraordinary. Shall we give up any thing but what is positively granted by that instrument? It would be the greatest absurdity for any man to pretend that, when a legislature is formed for a particular purpose, it can have any authority but what is so expressly given to it, any more than a man acting under a power of attorney could depart from the authority it conveyed to him. . . . Negative words, in my opinion, could make the matter no plainer than it was before. The gentleman says that unalienable rights ought not to be given up. Those rights which are unalienable are not alienated. They still remain with the great body of the people. . . . [I]t would be not only useless, but dangerous, to enumerate a number of rights which are not intended to be given up; because it would be implying, in the strongest manner, that every right not included in the exception might be impaired by the government without usurpation; and it would be impossible to enumerate every one. Let any one make what collection or enumeration of rights he pleases, I will immediately mention twenty or thirty more rights not contained in it.
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2. The Anti-Federalist Reply

In September 1787, when the Constitution was formally proposed, Thomas Jefferson was stationed overseas as ambassador to France. He supported the Constitution, but, like Mason, was concerned about the lack of a bill of rights. On December 20, 1787, Jefferson wrote a private letter to his friend and protégé James Madison. Jefferson objected to “the omission of a bill of rights providing clearly and without the aid of sophisms for freedom of religion, freedom of the press, protection against standing armies, restriction against monopolies, the eternal and unremitting force of the habeas corpus laws, and trials by jury in all matters of fact triable by the laws of the land and not by the law of Nations.”

Jefferson was not persuaded by James Wilson’s arguments. “To say, as Mr. Wilson does that a bill of rights was not necessary because all is reserved in the case of the general government which is not given, while in the particular ones all is given which is not reserved might do for the Audience to whom it was addressed, but is surely gratis dictum, opposed by strong inferences from the body of the instrument, as well as from the omission of the clause of our present confederation which had declared that in express terms.”

Jefferson concluded his letter with a strong admonition: “Let me add that a bill of rights is what the people are entitled to against every government on earth, general or particular, and what no just government should refuse, or rest on inference.” Jefferson’s letter is credited with warming Madison to the idea of a bill of rights. During the First Congress, Representative Madison became the biggest proponent of amending the Constitution to expressly protect individual rights.

Opponents of the Constitution also replied to the Federalist’s arguments about a bill of rights. Here, we include an excerpt from a prominent Anti-Federalist known as Brutus.


BRUTUS II, THE NEW YORK JOURNAL, NOVEMBER 1, 1787


STUDY GUIDE


	What does Brutus identify as the purpose of written constitutions?

	How does Brutus rely on the natural rights reasoning of the sort presented by John Locke?

	Consider the sophistication of the appeals made by both the Federalists and the Anti-Federalists two centuries ago. What does this sophistication tell us about the audience to whom these speeches and essays were directed? Could the sophistication of both advocates and audience help account for the Constitution’s longevity? How do those sophisticated arguments compare with the sorts of arguments advanced today in popular discourse?

	This pseudonymous essay is attributed to Robert Yates.
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The common good . . . is the end of civil government, and common consent, the foundation on which it is established. To effect this end, it was necessary that a certain portion of natural liberty should be surrendered, in order that what remained should be preserved. . . . But it is not necessary, for this purpose, that individuals should relinquish all their natural rights. Some are of such a nature that they cannot be surrendered. Of this kind are the rights of conscience, the right of enjoying and defending life, etc. Others are not necessary to be resigned in order to attain the end for which government is instituted; these therefore ought not to be given up. To surrender them, would counteract the very end of government, to wit, the common good. From these observations it appears, that in forming a government on its true principles, the foundation should be laid . . . by expressly reserving to the people such of their essential rights as are not necessary to be parted with. . . . [R]ulers have the same propensities as other men; they are as likely to use the power with which they are vested, for private purposes, and to the injury and oppression of those over whom they are placed, as individuals in a state of nature are to injure and oppress one another. It is therefore as proper that bounds should be set to their authority, as that government should have at first been instituted to restrain private injuries. . . .

It has been said . . . that such declarations of rights, however requisite they might be in the Constitutions of the States, are not necessary in the general Constitution, because, “in the former case, every thing which is not reserved is given; but in the latter, the reverse of the proposition prevails, and every thing which is not given is reserved.” It requires but little attention to discover, that this mode of reasoning is rather specious than solid. The powers, rights and authority, granted to the general government by this Constitution, are as complete, with respect to every object to which they extend, as that of any State government — it reaches to every thing which concerns human happiness — life, liberty, and property are under its control. There is the same reason, therefore, that the exercise of power, in this case, should be restrained within proper limits, as in that of the State governments. . . .

Besides, it is evident that the reason here assigned was not the true one, why the framers of this Constitution omitted a bill of rights; if it had been, they would not have made certain reservations, while they totally omitted others of more importance. We find they have . . . declared, that the writ of habeas corpus shall not be suspended, unless in cases of rebellion, — that no bill of attainder, or ex post facto law, shall be passed, — that no title of nobility shall be granted by the United States, etc. If every thing which is not given is reserved, what propriety is there in these exceptions? Does this Constitution any where grant the power of suspending the habeas corpus, to make ex post facto laws, pass bills of attainder, or grant titles of nobility? It certainly does not in express terms. The only answer that can be given is, that these are implied in the general powers granted. With equal truth it may be said, that all the powers which the bills of rights guard against the abuse of, are contained or implied in the general ones granted by this Constitution. . . .
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3. James Madison Delivers on the Promise of Amendments

Historians widely agree that the Constitution was headed for defeat until the Federalists solemnly promised to adopt amendments after the Constitution was ratified. This promise turned the tide in key state ratification conventions. After the door to amendments was opened, several state conventions that ratified the Constitution included long lists of proposed amendments. Some of these amendments designated specific “rights” that should be protected; other amendments listed desired alterations in the Constitution.

When the first Congress assembled in 1789, some members of the House of Representatives began to formulate and propose amendments. The Federalists, who now dominated both houses, however, had little interest in the subject. Then-Representative James Madison of Virginia repeatedly urged the House to take up the matter. His efforts were rebuffed by other members who were more concerned with enacting taxes than with considering a bill of rights. Eventually, Madison prevailed. The House assigned the matter to a select committee, which included Madison. Congress eventually proposed twelve amendments to the states. The first two proposed amendments, which had nothing to do with individual rights, initially failed to be ratified. One of these proposed amendments was ratified in 1992 as the Twenty-Seventh Amendment.


MADISON’S SPEECH TO THE HOUSE INTRODUCING AMENDMENTS, JUNE 8, 1789


STUDY GUIDE


	Madison explained at the outset of his speech why the House should take up the matter. At this point, only eleven states had ratified the Constitution. Note how tenuous Madison considered the new federal government to be.

	Madison does not consider all of the proposed amendments to literally constitute a “bill of rights.” Only some of his amendments protected an individual right. Madison also identified some, but not all, of these rights as “natural rights.” The first ten amendments that were ratified by the states were rarely referred to as “the Bill of Rights” before the twentieth century. Rather, they were more typically called “the amendments.”

	The Federalists objected to adding a bill of rights. How does Madison respond to this argument? How does Madison’s position relate to the Necessary and Proper Clause?

	Madison’s proposal would have restricted the powers of the states as well as the powers of the federal government. But this proposal was rejected. This omission helps to explain the scope of the first ten amendments. Barron v. Baltimore (1833) held that the Bill of Rights did not limit state power. (We will discuss that case later in this chapter.)
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[The formatting of this speech has been modified for easier comprehension. Topic headings have been inserted and some paragraphs have been broken up. — Eds.]

[Why the Congress should propose amendments]

I will state my reasons why I think it proper to propose amendments; and state the amendments themselves, so far as I think they ought to be proposed. . . . It appears to me that this house is bound by every motive of prudence, not to let the first session pass over without proposing to the state legislatures some things to be incorporated into the constitution, as will render it as acceptable to the whole people of the United States, as it has been found acceptable to a majority of them. I wish, among other reasons why something should be done, that those who have been friendly to the adoption of this constitution, may have the opportunity of proving to those who were opposed to it, that they were as sincerely devoted to liberty and a republican government, as those who charged them with wishing the adoption of this constitution in order to lay the foundation of an aristocracy or despotism. It will be a desirable thing to extinguish from the bosom of every member of the community any apprehensions, that there are those among his countrymen who wish to deprive them of the liberty for which they valiantly fought and honorably bled. And if there are amendments desired, of such a nature as will not injure the constitution, and they can be engrafted so as to give satisfaction to the doubting part of our fellow citizens; the friends of the federal government will evince that spirit of deference and concession for which they have hitherto been distinguished.

It cannot be a secret to the gentlemen in this house, that, notwithstanding the ratification of this system of government by eleven of the thirteen United States, in some cases unanimously, in others by large majorities; yet still there is a great number of our constituents who are dissatisfied with it; among whom are many respectable for their talents, their patriotism, and respectable for the jealousy they have for their liberty, which, though mistaken in its object, is laudable in its motive.

There is a great body of the people falling under this description, who at present feel much inclined to join their support to the cause of federalism, if they were satisfied in this one point: We ought not to disregard their inclination, but, on principles of amity and moderation, conform to their wishes, and expressly declare the great rights of mankind secured under this constitution. The acquiescence which our fellow citizens show under the government, calls upon us for a like return of moderation.

But perhaps there is a stronger motive than this for our going into a consideration of the subject; it is to provide those securities for liberty which are required by a part of the community. I allude in a particular manner to those two states [North Carolina and Rhode Island. — Eds.] who have not thought fit to throw themselves into the bosom of the confederacy: it is a desirable thing, on our part as well as theirs, that a re-union should take place as soon as possible. I have no doubt, if we proceed to take those steps which would be prudent and requisite at this juncture, that in a short time we should see that disposition prevailing in those states that are not come in, that we have seen prevailing [in] those states which are.
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But I will candidly acknowledge, that, over and above all these considerations, . . . if all power is subject to abuse, that then it is possible the abuse of the powers of the general government may be guarded against in a more secure manner than is now done, while no one advantage, arising from the exercise of that power, shall be damaged or endangered by it. We have in this way something to gain, and, if we proceed with caution, nothing to lose; and in this case it is necessary to proceed with caution; for while we feel all these inducements to go into a revisal of the constitution, we must feel for the constitution itself, and make that revisal a moderate one.

I should be unwilling to see a door opened for a re-consideration of the whole structure of the government, for a re-consideration of the principles and the substance of the powers given; because I doubt, if such a door was opened, if we should be very likely to stop at that point which would be safe to the government itself: But I do wish to see a door opened to consider, so far as to incorporate those provisions for the security of rights, against which I believe no serious objection has been made by any class of our constituents, such as would be likely to meet with the concurrence of two-thirds of both houses, and the approbation of three-fourths of the state legislatures.

I will not propose a single alteration which I do not wish to see take place, as intrinsically proper in itself, or proper because it is wished for by a respectable number of my fellow citizens; and therefore I shall not propose a single alteration but is likely to meet the concurrence required by the constitution.

[Why some Americans have opposed the Constitution]

There have been objections of various kinds made against the constitution: Some were levelled against its structure, because the president was without a council; because the senate, which is a legislative body, had judicial powers in trials on impeachments; and because the powers of that body were compounded in other respects, in a manner that did not correspond with a particular theory; because it grants more power than is supposed to be necessary for every good purpose; and controls the ordinary powers of the state governments.

I know some respectable characters who opposed this government on these grounds; but I believe that the great mass of the people who opposed it, disliked it because it did not contain effectual provision against encroachments on particular rights, and those safeguards which they have been long accustomed to have interposed between them and the magistrate who exercised the sovereign power: nor ought we to consider them safe, while a great number of our fellow citizens think these securities necessary.

It has been a fortunate thing that the objection to the government has been made on the ground I stated; because it will be practicable on that ground to obviate the objection, so far as to satisfy the public mind that their liberties will be perpetual, and this without endangering any part of the constitution, which is considered as essential to the existence of the government by those who promoted its adoption.
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[Madison’s “first” amendment, or what he called a “bill of rights”]

The amendments which have occurred to me, proper to be recommended by congress to the state legislatures are these:

First. That there be prefixed to the constitution a declaration


That all power is originally vested in, and consequently derived from the people.

That government is instituted, and ought to be exercised for the benefit of the people; which consists in the enjoyment of life and liberty, with the right of acquiring and using property, and generally of pursuing and obtaining happiness and safety.

That the people have an indubitable, unalienable, and indefeasible right to reform or change their government, whenever it be found adverse or inadequate to the purposes of its institution. . . .



The first of these amendments, relates to what may be called a bill of rights; I will own that I never considered this provision so essential to the federal constitution, as to make it improper to ratify it, until such an amendment was added; at the same time, I always conceived, that in a certain form and to a certain extent, such a provision was neither improper nor altogether useless.

I am aware, that a great number of the most respectable friends to the government and champions for republican liberty, have thought such a provision, not only unnecessary, but even improper, nay, I believe some have gone so far as to think it even dangerous. . . .

I acknowledge the ingenuity of those arguments which were drawn against the constitution, by a comparison with the policy of Great-Britain, in establishing a declaration of rights; but there is too great a difference in the case to warrant the comparison: therefore the arguments drawn from that source, were in a great measure inapplicable. In the declaration of rights which that country has established, the truth is, they have gone no farther, than to raise a barrier against the power of the crown; the power of the legislature is left altogether indefinite. Although I know whenever the great rights, the trial by jury, freedom of the press, or liberty of conscience, came in question in that body, the invasion of them is resisted by able advocates, yet their Magna Charta does not contain any one provision for the security of those rights, respecting which, the people of America are most alarmed. The freedom of the press and rights of conscience, those choicest privileges of the people, are unguarded in the British constitution.

But although the case may be widely different, and it may not be thought necessary to provide limits for the legislative power in that country, yet a different opinion prevails in the United States. The people of many states, have thought it necessary to raise barriers against power in all forms and departments of government, and I am inclined to believe, if once bills of rights are established in all the states as well as the federal constitution, we shall find that although some of them are rather unimportant, yet, upon the whole, they will have a salutary tendency.
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[The different kinds of rights included in state bills of rights (and in Madison’s proposed amendments)]

It may be said, in some instances they do no more than state the perfect equality of mankind; this to be sure is an absolute truth, yet it is not absolutely necessary to be inserted at the head of a constitution.

In some instances they assert those rights which are exercised by the people in forming and establishing a plan of government. In other instances, they specify those rights which are retained when particular powers are given up to be exercised by the legislature.*

In other instances, they specify positive rights, which may seem to result from the nature of the compact. Trial by jury cannot be considered as a natural right, but a right resulting from the social compact which regulates the action of the community, but is as essential to secure the liberty of the people as any one of the pre-existent rights of nature. In other instances they lay down dogmatic maxims with respect to the construction of the government; declaring, that the legislative, executive, and judicial branches shall be kept separate and distinct: Perhaps the best way of securing this in practice is to provide such checks, as will prevent the encroachment of the one upon the other.

But whatever may be the form which the several states have adopted in making declarations in favor of particular rights, the great object in view is to limit and qualify the powers of government, by excepting out of the grant of power those cases in which the government ought not to act, or to act only in a particular mode. They point these exceptions sometimes against the abuse of the executive power, sometimes against the legislative, and, in some cases, against the community itself; or, in other words, against the majority in favor of the minority.

[Why Congress is the most dangerous branch, but the greater danger in a Republican government lies in the abuse of the minority by a majority of the community]

In our government it is, perhaps, less necessary to guard against the abuse in the executive department than any other; because it is not the stronger branch of the system, but the weaker: It therefore must be levelled against the legislative, for it is the most powerful, and most likely to be abused, because it is under the least control; 57hence, so far as a declaration of rights can tend to prevent the exercise of undue power, it cannot be doubted but such declaration is proper.

But . . . in a government modified like this of the United States, the great danger lies rather in the abuse of the community than in the legislative body. The prescriptions in favor of liberty, ought to be levelled against that quarter where the greatest danger lies, namely, that which possesses the highest prerogative of power: But this [is] not found in either the executive or legislative departments of government, but in the body of the people, operating by the majority against the minority.

It may be thought all paper barriers against the power of the community are too weak to be worthy of attention. I am sensible they are not so strong as to satisfy gentlemen of every description who have seen and examined thoroughly the texture of such a defence; yet, as they have a tendency to impress some degree of respect for them, to establish the public opinion in their favor, and rouse the attention of the whole community, it may be one means to control the majority from those acts to which they might be otherwise inclined.

[Why a bill of rights is necessary: the danger of the Necessary and Proper Clause]

It has been said by way of objection to a bill of rights, by many respectable gentlemen out of doors, and I find opposition on the same principles likely to be made by gentlemen on this floor, that they are unnecessary articles of a republican government, upon the presumption that the people have those rights in their own hands, and that is the proper place for them to rest. It would be a sufficient answer to say that this objection lies against such provisions under the state governments as well as under the general government; and there are, I believe, but few gentlemen who are inclined to push their theory so far as to say that a declaration of rights in those cases is either ineffectual or improper.

It has been said that in the federal government they are unnecessary, because the powers are enumerated, and it follows that all that are not granted by the constitution are retained: that the constitution is a bill of powers, the great residuum being the rights of the people; and therefore a bill of rights cannot be so necessary as if the residuum was thrown into the hands of the government. I admit that these arguments are not entirely without foundation; but they are not conclusive to the extent which has been supposed.

It is true the powers of the general government are circumscribed; they are directed to particular objects; but even if government keeps within those limits, it has certain discretionary powers with respect to the means, which may admit of abuse to a certain extent, in the same manner as the powers of the state governments under their constitutions may to an indefinite extent; because in the constitution of the United States there is a clause granting to Congress the power to make all laws which shall be necessary and proper for carrying into execution all the powers vested in the government of the United States, or in any department or officer thereof; this enables them to fulfil every purpose for which the government was established.
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Now, may not laws be considered necessary and proper by Congress, for it is them who are to judge of the necessity and propriety to accomplish those special purposes which they may have in contemplation, which laws in themselves are neither necessary or proper; as well as improper laws could be enacted by the state legislatures, for fulfilling the more extended objects of those governments.

I will state an instance which I think in point, and proves that this might be the case. The general government has a right to pass all laws which shall be necessary to collect its revenue; the means for enforcing the collection are within the direction of the legislature: may not general warrants be considered necessary for this purpose, as well as for some purposes which it was supposed at the framing of their constitutions the state governments had in view. If there was reason for restraining the state governments from exercising this power, there is like reason for restraining the federal government. . . .

[How the alleged danger of enumerating certain rights can be addressed with what came to be the Ninth Amendment; and the importance of judicial review]

It has been objected also against a bill of rights, that, by enumerating particular exceptions to the grant of power, it would disparage those rights which were not placed in that enumeration, and it might follow by implication, that those rights which were not singled out, were intended to be assigned into the hands of the general government, and were consequently insecure. This is one of the most plausible arguments I have ever heard urged against the admission of a bill of rights into this system; but, I conceive, that may be guarded against. I have attempted it, as gentlemen may see by turning to the last clause of the 4th resolution.


[The exceptions here or elsewhere in the constitution, made in favor of particular rights, shall not be so construed as to diminish the just importance of other rights retained by the people; or as to enlarge the powers delegated by the constitution; but either as actual limitations of such powers, or as inserted merely for greater caution.]



It has been said, that it is unnecessary to load the constitution with this provision, because it was not found effectual in the constitution of the particular states. It is true, there are a few particular states in which some of the most valuable articles have not, at one time or other, been violated; but does it not follow but they may have, to a certain degree, a salutary effect against the abuse of power.

If they are incorporated into the constitution, independent tribunals of justice will consider themselves in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark against every assumption of power in the legislative or executive; they will be naturally led to resist every encroachment upon rights expressly stipulated for in the constitution by the declaration of rights.

Beside this security, there is a great probability that such a declaration in the federal system would be enforced; because the state legislatures will jealously and closely watch the operation of this government, and be able to resist with more effect every assumption of power than any other power on earth can do; and the greatest opponents to a federal government admit the state legislatures to be sure guardians of the 59people’s liberty. I conclude from this view of the subject, that it will be proper in itself, and highly politic, for the tranquility of the public mind, and the stability of the government, that we should offer something, in the form I have proposed, to be incorporated in the system of government, as a declaration of the rights of the people. . . .

[Why and how the powers of states should also be further restricted]

I wish also, in revising the constitution, we may throw into that section, which interdicts the abuse of certain powers in the state legislatures, some other provisions of equal if not greater importance than those already made. The words, “No state shall pass any bill of attainder, ex post facto law, &c.” were wise and proper restrictions in the constitution. I think there is more danger of those powers being abused by the state governments than by the government of the United States. The same may be said of other powers which they possess, if not controlled by the general principle, that laws are unconstitutional which infringe the rights of the community. I should therefore wish to extend this interdiction, and add, as I have stated in the 5th resolution. . . .


[No state shall violate the equal rights of conscience, or the freedom of the press, or the trial by jury in criminal cases.]

[B]ecause it is proper that every government should be disarmed of powers which trench upon those particular rights. I know in some of the state constitutions the power of the government is controlled by such a declaration, but others are not. I cannot see any reason against obtaining even a double security on those points; and nothing can give a more sincere proof of the attachment of those who opposed this constitution to these great and important rights, than to see them join in obtaining the security I have now proposed; because it must be admitted, on all hands, that the state governments are as liable to attack these invaluable privileges as the general government is, and therefore ought to be as cautiously guarded against. . . .



[Madison’s comment on what came to be the Tenth Amendment]

I find, from looking into the amendments proposed by the state conventions, that several are particularly anxious that it should be declared in the constitution, that the powers not therein delegated, should be reserved to the several states. Perhaps words which may define this more precisely, than the whole of the instrument now does, may be considered as superfluous. I admit they may be deemed unnecessary; but there can be no harm in making such a declaration, if gentlemen will allow that the fact is as stated. I am sure I understand it so, and do therefore propose it.

[* * *]

These are the points on which I wish to see a revision of the constitution take place. . . . I have proposed nothing that does not appear to me as proper in itself, or eligible as patronized by a respectable number of our fellow citizens; and if we can make the constitution better in the opinion of those who are opposed to it, without weakening its frame, or abridging its usefulness, in the judgment of those who are 60attached to it, we act the part of wise and liberal men to make such alterations as shall produce that effect.

Having done what I conceived was my duty, in bringing before this house the subject of amendments, and also stated such as wish for and approve, and offered the reasons which occurred to me in their support; I shall content myself for the present with moving, that a committee be appointed to consider of and report such amendments as ought to be proposed by congress to the legislatures of the states, to become, if ratified by three-fourths thereof, part of the constitution of the United States. . . .




4. The Original Meaning of the Phrase “Rights . . . Retained by the People” in the Ninth Amendment

To this day, the debate between Federalists and Anti-Federalists about how to protect the background rights of the people persists. There are two general approaches: (1) the Federalist approach of enumerating and defining the scope of legislative power, and (2) the Anti-Federalist approach of expressly enumerating and defining those rights that may not be violated. These approaches are not mutually exclusive. Governments can follow both approaches at the same time. The structure of our government, which includes both approaches to protecting rights, resulted from the clash between the Federalists and the Anti-Federalists.

When Madison proposed the amendments, he had to come to grips with the Federalist argument made by Wilson and Iredell. They contended that a bill of rights would be dangerous because it would inevitably be incomplete. Madison proposed an amendment to address this concern. Madison’s proposed amendment would have been inserted between Clauses 3 and 4 of Article I, Section 9. This section of the Constitution restricts Congress’s powers. We have included Madison’s proposed text in bold, and indicated where he proposed that the text should be inserted in Article I:


	Art. I, §9, cl. 3: No Bill of Attainder or ex post facto Law shall be passed.

	Proposed Text: The exceptions here or elsewhere in the Constitution, made in favor of particular rights, shall not be so construed as to diminish the just importance of other rights retained by the people, or as to enlarge the powers delegated by the Constitution; but either as actual limitations of such powers, or as inserted merely for greater caution (emphasis added).

	Art. I, § 9, cl. 4: No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or enumeration herein before directed to be taken.



Madison’s proposed amendment helps us to understand the original meaning of the Ninth Amendment, which uses very similar language. It reads: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people” (emphasis added).

First, Madison would have placed this provision in Article I, Section 9. This placement suggests that the reference to the unenumerated “rights . . . retained by the people” also constrains Congress’s power. (Here, we are only concerned with the meaning of the text. How or whether judges can enforce these rights is a separate matter.)

61

Second, Madison’s proposed amendment distinguished between two types of “particular rights,” natural rights and positive rights. The first eight amendments would include both types of rights.


	Natural rights that preexist government. In the report of Madison’s speech proposing the amendments — which was not recorded verbatim — it does not say he referred to “retained” rights as “natural rights.” But in Madison’s personal, handwritten notes listing the “Contents of Bill of Rights,” he referred to “natural rights retained as speech.” Because such rights preexist government, they are included in the text “for greater caution.” Madison explained that “they specify those rights which are retained when particular powers are given up to be exercised by the legislature.” Madison’s choice of words suggests that he viewed the term “retained” as a reference to preexisting natural rights. The natural right of freedom of speech is secured by the First Amendment.

	Positive rights that are created by the Constitution itself. Madison said these rights provide “actual limitations of such powers.” Unlike natural rights, if these positive rights were omitted from the text, they would not limit Congress’s powers. Madison offered an example of a positive right: “Trial by jury cannot be considered as a natural right, . . . but is as essential to secure the liberty of the people as any one of the pre-existent rights of nature.” Precisely because such rights are not natural, they need to be added to the text as “actual limitations” on the power of Congress. The positive right to trial by jury is secured by the Sixth and Seventh Amendments.



Taken together, both sets of rights comprise what may be called the privileges or immunities of citizens of the United States. The first eight amendments included a mixture of natural and positive rights. In contrast, the “rights . . . retained by the people” to which the Ninth Amendment refers were only natural rights. Any positive right must be enumerated in the text to provide an actual limitation on Congress’s power.

Madison lists, or enumerates some rights, and leaves the rest to be protected by the Ninth Amendment. Here, Madison seems to rely on a crucial assumption: expressly protected rights will not receive greater protection than those that are left unenumerated. If the two categories are not treated the same, it would be extremely important to comprehensively list all the rights that may not be infringed. It would not be sufficient to include a relatively short list of those rights that are especially at risk.

We can find additional evidence of the meaning of the Ninth Amendment in a draft list of amendments written by Roger Sherman when he served on the select committee with Madison. Sherman, a Representative from Connecticut, is credited with devising an idea that we now take for granted: new amendments should be appended at the end of the Constitution as a separate list, leaving the original text of the Constitution unchanged. Madison, in contrast, assumed that amendments would literally alter the text of the Constitution itself. In 1987, Sherman’s handwritten list was found in the Library Congress among Madison’s papers. Experts identified Sherman as the author of the document because it was written in his handwriting. Because Sherman eventually opposed adopting some of these proposals, we can be pretty sure that this 62document was merely his attempt to convert the proposals of others to a list that could be appended. Ultimately, the final report from the committee was considerably different from Sherman’s list.* Still, Sherman’s draft provides important evidence of the original meaning of the terms that are used in the Ninth Amendment. Here is an excerpt from the second amendment on his list:


The people have certain natural rights which are retained by them when they enter into Society. Such are the rights of Conscience in matters of religion; of acquiring property, and of pursuing happiness & Safety; of Speaking, writing and publishing their Sentiments with decency and freedom; of peaceably assembling to consult their common good, and of applying to Government by petition or remonstrance for redress of grievances. Of these rights therefore they Shall not be deprived by the Government of the united States. . . . (Emphasis added.)



Sherman’s draft uses many of the key terms that were included in the Ninth Amendment. Let us consider each sentence, separately.


	Sherman’s proposal begins “The people have certain natural rights which are retained by them when they enter into Society.” Like the Ninth Amendment, this sentence refers to “the people,” “rights,” and “retained.” But, it also defines those “rights” that are “retained” by “the people” as “natural rights.”

	In the next sentence, Sherman lists natural rights that are individual rights, not collective, or group rights. Some of these rights were eventually included in the first eight amendments, for example, “rights of Conscience in matters of religion,” “Speaking, writing and publishing their Sentiments with decency and freedom,” and “peaceably assembling to consult their common good.” Other rights were not included in the federal constitution, such as the right of “pursuing happiness & Safety.”

	Finally, the last sentence of Sherman’s draft makes clear that these retained natural rights shall not be violated by any branch of the federal government. This formulation was not merely a rule of construction — that is, instructions on how to read the Constitution. Sherman’s wording commanded that these natural rights “shall not” be violated by Congress. This proposal helps to understand the phrase “deny or disparage” in the Ninth Amendment.



So far, we have only discussed the Ninth Amendment. But Sherman’s draft also sheds light on the difference between the Ninth and Tenth Amendments. The Tenth Amendment provides: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

Both Madison and Sherman made separate proposals for what would become the Tenth Amendment. Madison’s proposal would closely track the ratified text: “The 63powers not delegated by this Constitution, nor prohibited by it to the states, are reserved to the states respectively.” Sherman’s proposal was broader. It read:


[T]he powers not delegated to the Government of the united States by the Constitution, nor prohibited by it to the particular States, are retained by the States respectively, nor shall [any*] the exercise of power by the Government of the united States particular instances here in enumerated by way of caution be construed to imply the contrary.



Both Madison and Sherman clearly viewed the Ninth Amendment as entirely distinct from the Tenth.

The Supreme Court would disagree. In United Public Workers v. Mitchell (1947), the Supreme Court rather carelessly ran the Ninth and Tenth Amendments together. The Court stated that “when objection is made that the exercise of federal power infringes upon rights reserved by the Ninth and Tenth Amendments, the inquiry must be directed toward the granted power under which the action of the Union was taken.” The Court here referred to rights “reserved” rather than rights “retained.” In contrast, the Tenth Amendment refers to reserved powers, not rights. In Mitchell, the Court essentially treated the Ninth Amendment as adding nothing to the Tenth.

In light of Mitchell, it seems as if Federalists such as Wilson and Iredell were prescient. They warned what would happen if a bill of rights was added: any rights that were omitted would be considered surrendered up to the national government. And their prediction has come to pass. But the Federalists’ objection to a bill of rights has another implication.

What if the Federalists had prevailed? In that world, no rights would have been enumerated in the Constitution; all liberties — including the natural right of freedom of speech — would have been unenumerated. Would all of these unenumerated rights have been protected by the Constitution? Indeed, we need not speculate about a hypothetical world without an expressly protected freedom of speech. Between 1788, when the Constitution was ratified, and 1791, when the bill of rights was ratified, there was no express protection of the freedom of speech. During that three-year period, could Congress have passed a law that violated the freedom of speech? We think the answer was no. And no one at the time suggested that Congress had such a power.

We close our discussion of the Ninth Amendment with one last bit of evidence. When Congress sent its twelve proposed amendments to the states for ratification, it included a formal preface. In that preface, Congress characterized some of the amendments as “declaratory” of rights that already exist and others as “restrictive.”

The Conventions of a number of the States, having at the time of their adopting the Constitution, expressed a desire, in order to prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be added: And as extending the 64ground of public confidence in the Government, will best ensure the beneficent ends of its institution (emphasis added).


This distinction echoes Madison’s precursor to the Ninth Amendment. Clauses that are “restrictive” correspond to what Madison called “actual limitations of such powers.” Clauses that are “declaratory” correspond to provisions Madison said were “inserted merely for greater caution.” This latter category of declaratory rights refers to the fundamental preexisting natural rights discussed at the beginning of this chapter. And the Ninth Amendment instructs us that these rights “shall not be denied or disparaged.”

Why concern ourselves with the original meaning of an amendment that the courts have long ignored? Because the Supreme Court has enforced certain unenumerated rights. We will discuss unenumerated rights in Part VIII. In evaluating whether such enforcement is or is not legitimate, the original meaning of the Ninth Amendment becomes highly relevant.




C. THE SCOPE OF CONGRESSIONAL POWER: THE DEBATE OVER THE FIRST NATIONAL BANK

Today we expect major constitutional controversies to be decided by the Supreme Court. But one of the earliest constitutional disputes was resolved by the political branches. In 1790, Secretary of the Treasury Alexander Hamilton proposed to Congress the creation of a national bank. Hamilton lobbied both Congress and President Washington hard for its adoption. Other members of Washington’s cabinet, in particular Attorney General Edmund Randolph and Secretary of State Thomas Jefferson, strongly opposed it.1 In Congress, Representative James Madison also opposed the plan.

Madison and Hamilton, coauthors of The Federalist papers, had been allies in the fight to ratify the Constitution. But their views on the proper scope of federal power diverged early on. Eventually, Madison and Jefferson joined forces to organize a political opposition to the Federalists in Congress. Their group was a distinct minority comprised of supporters of the Constitution as well as a few Senators and Representatives who had been Anti-Federalists.

At this time, the idea of a political “party” was anathema to the founding generation. Parties were seen as a form of factionalism, which conflicted with the ideal of governance by “disinterested” statesmen who acted purely in the public interest. These early alliances were not political parties in the modern sense. Instead, they were closer 65to ideological groups or caucuses, much as how we now distinguish between “progressives” and “conservatives.”5 Still, the bank gave rise to two distinct political groupings in Congress.

The Hamilton contingent in Congress were called the Federalists. They used the label of those who favored ratification of the Constitution. Madison’s and Jefferson’s opposing alliance called themselves “Republicans.” (The latter group was different from the modern Republican Party that was founded in the 1850s.) The Federalists — who previously labeled opponents of the Constitution as “Anti-Federalists” — dubbed their new opponents “democrats.” This was a highly pejorative term at the time, connoting pure majoritarian or direct popular rule. “Democrats” suggested the same associations that the term “demagogue” has today. But this label would gradually change. (The present-day Democratic Party was founded in the 1820s.)

During the bank debate, the Jeffersonian Republicans argued that the national government’s constitutional powers ought to be “strictly” construed. In contrast, the Hamiltonian Federalists favored a more “liberal” construction of national powers. The bank debate previewed a divide that has continued to the present day.

First, we include James Madison’s 1791 speech in Congress opposing the national bank. He discusses the Necessary and Proper Clause, which appears in Article I, Section 8. It provides, in part, that Congress shall have the power “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers.”
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“Alexander Hamilton” by Charles Willson Peale, from life, c. 1790-1795
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1. James Madison, Speech in Congress Opposing the National Bank (February 2, 1791)


STUDY GUIDE


	How does Madison interpret the Necessary and Proper Clause? What is an “incidental” power? Is an “incidental” power distinct from an “important” power?

	What are Madison’s proposed “rules” of constitutional interpretation?

	Madison mentions the 11th and 12th articles, which reference the proposals that eventually became the Ninth and Tenth Amendments. The numbering changed when it was finally determined that the first two proposed amendments would not be ratified. (However, the former would become the Twenty-Seventh Amendment, ratified in 1992.) How does Madison distinguish between the Ninth and Tenth Amendments?

	What follows is just one report of Madison’s speech. It was written in the third person, and its complete accuracy cannot be assumed.




. . . Is the power of establishing an incorporated bank among the powers vested by the constitution in the legislature of the United States? This is the question to be examined. . . . The only clauses under which such a power could be pretended, are either —


	The power to lay and collect taxes to pay the debts, and provide for the common defence and general welfare: Or,

	The power to borrow money on the credit of the United States: Or,

	The power to pass all laws necessary and proper to carry into execution those powers.



The bill did not come within the first power. It laid no tax to pay the debts, or provide for the general welfare. It laid no tax whatever. It was altogether foreign to the subject.

No argument could be drawn from the terms “common defence, and general welfare.” The power as to these general purposes, was limited to acts laying taxes for them; and the general purposes themselves were limited and explained by the particular enumeration subjoined. To understand these terms in any sense, that would justify the power in question, would give to Congress an unlimited power; would render nugatory the enumeration of particular powers; would supercede all the powers reserved to the state governments. These terms are copied from the articles of confederation; had it ever been pretended, that they were to be understood otherwise than as here explained? . . .

The second clause to be examined is that, which empowers Congress to borrow money. Is this a bill to borrow money? It does not borrow a shilling. Is there any fair 67construction by which the bill can be deemed an exercise of the power to borrow money? The obvious meaning of the power to borrow money, is that of accepting it from, and stipulating payment to those who are able and willing to lend. To say that the power to borrow involves a power of creating the ability, where there may be the will, to lend, is not only establishing a dangerous principle, as will be immediately shewn, but is as forced a construction, as to say that it involves the power of compelling the will, where there may be the ability, to lend.

The third clause is that which gives the power to pass all laws necessary and proper to execute the specified powers. Whatever meaning this clause may have, none can be admitted, that would give an unlimited discretion to Congress. Its meaning must, according to the natural and obvious force of the terms and the context, be limited to means necessary to the end, and incident to the nature of the specified powers. The clause is in fact merely declaratory of what would have resulted by unavoidable implication, as the appropriate, and as it were, technical means of executing those powers. In this sense it had been explained by the friends of the constitution, and ratified by the state conventions.

The essential characteristic of the government, as composed of limited and enumerated powers, would be destroyed: If instead of direct and incidental means, any means could be used, which in the language of the preamble to the bill, “might be conceived to be conducive to the successful conducting of the finances; or might be conceived to tend to give facility to the obtaining of loans.” . . . If . . . Congress, by virtue of the power to borrow, can create the means of lending, and in pursuance of these means, can incorporate a Bank, they may do any thing whatever creative of like means. . . .

The doctrine of implication is always a tender one. The danger of it has been felt in other governments. The delicacy was felt in the adoption of our own, the danger may also be felt, if we do not keep close to our chartered authorities.

Mark the reasoning on which the validity of the bill depends. To borrow money is made the end and the accumulation of capitals, implied as the means. The accumulation of capitals is then the end, and a bank implied as the means. The bank is then the end, and a charter of incorporation, a monopoly, capital punishments, &c. implied as the means. If implications, thus remote and thus multiplied, can be linked together, a chain may be formed that will reach every object of legislation, every object within the whole compass of political economy. The latitude of interpretation required by the bill is condemned by the rule furnished by the constitution itself.

Congress have power “to regulate the value of money,” yet it is expressly added not left to be implied, that counterfeiters may be punished. They have the power “to declare war,” to which armies are more incident, than incorporated Banks, to borrowing, yet is expressly added, the power “to raise and support armies,” and to this again, the express power “to make rules and regulations for the government of armies,” a like remark is applicable to the powers as to a navy. The regulation and calling out of the militia are more appurtenant to war, than the proposed bank, to borrowing, yet the former is not left to construction. The very power to borrow money is a less remote 68implication from the power of war, than an incorporated monopoly bank, from the power of borrowing — yet the power to borrow is not left to implication.

It is not pretended that every insertion or omission in the constitution is the effect of systematic attention. This is not the character of any human work, particularly the work of a body of men. The examples cited, with others that might be added, sufficiently inculcate nevertheless a rule of interpretation, very different from that on which the bill rests. They condemn the exercise of any power, particularly a great and important power, which is not evidently and necessarily involved in an express power. . . .

It cannot be denied that the power proposed to be exercised is an important power. . . . [I]t could never be deemed an accessary or subaltern power, to be deduced by implication, as a means of executing another power; it was in its nature a distinct, an independent and substantive prerogative, which not being enumerated in the constitution could never have been meant to be included in it, and not being included could never be rightfully exercised.

He here adverted to a distinction, which he said had not been sufficiently kept in view, between a power necessary and proper for the government or union, and a power necessary and proper for executing the enumerated powers. In the latter case, the powers included in each of the enumerated powers were not expressed, but to be drawn from the nature of each. In the former, the powers composing the government were expressly enumerated. This constituted the peculiar nature of the government, no power therefore not enumerated, could be inferred from the general nature of government. Had the power of making treaties, for example, been omitted, however necessary it might have been, the defect could only have been lamented, or supplied by an amendment of the constitution.

But the proposed bank could not even be called necessary to the government; at most it could be but convenient. Its uses to the government could be supplied by keeping the taxes a little in advance — by loans from individuals — by the other banks, over which the government would have equal command; nay greater, as it may grant or refuse to these the privilege, made a free and irrevocable gift to the proposed bank, of using their notes in the federal revenue.

He proceeded next to the contemporary expositions given to the constitution.

The defence against the charge founded on the want of a bill of rights, presupposed, he said, that the powers not given were retained; and that those given were not to be extended by remote implications. On any other supposition, the power of Congress to abridge the freedom of the press, or the rights of conscience, &c. could not have been disproved.

The explanations in the state conventions all turned on the same fundamental principle, and on the principle that the terms necessary and proper gave no additional powers to those enumerated. . . .

The explanatory amendments proposed by Congress themselves, at least, would be good authority with them; all these renunciations of power proceeded on a rule of 69construction, excluding the latitude now contended for. These explanations were the more to be respected, as they had not only been proposed by Congress, but ratified by nearly three-fourths of the states. He read several of the articles proposed, remarking particularly on the 11th. and 12th. [the Ninth and Tenth Amendments — Eds.] the former, as guarding against a latitude of interpretation — the latter, as excluding every source of power not within the constitution itself. . . .

[W]ill it not be said, if the bill should pass, that its adoption was brought about by one set of arguments, and that it is now administered under the influence of another set. . . . In fine, if the power were in the constitution, the immediate exercise of it cannot be essential — if not there, the exercise of it involves the guilt of usurpation, and establishes a precedent of interpretation, levelling all the barriers which limit the powers of the general government, and protect those of the state governments. . . .

It appeared on the whole, he concluded, that the power exercised by the bill was condemned by the silence of the constitution; was condemned by the rule of interpretation arising out of the constitution; was condemned by its tendency to destroy the main characteristic of the constitution; was condemned by the expositions of the friends of the constitution, whilst depending before the public; was condemned by the apparent intention of the parties which ratified the constitution; was condemned by the explanatory amendments proposed by Congress themselves to the Constitution; and he hoped it would receive its final condemnation, by the vote of this house.



Despite Madison’s impassioned opposition, the Federalists, who dominated both the House and the Senate, approved the bank. When deciding whether to sign or veto the bill, President Washington sought opinions on the bill’s constitutionality from members of his cabinet: Attorney General Edmund Randolph, Secretary of State Thomas Jefferson, and Secretary of the Treasury Alexander Hamilton. (Hamilton had served as an officer under Washington during the Revolutionary War.) In the early years of the nation, it was generally thought that presidential vetoes should be based on constitutional rather than policy concerns. As a result, all of the opinions are framed this way. Hamilton’s proposal ultimately prevailed, and President Washington signed the bill.



2. Opinion of Attorney General Edmund Randolph (February 12, 1791)

Edmund Randolph was a delegate from Virginia to the Constitutional Convention in Philadelphia. He also served on the Committee of Detail that converted the resolutions of the Convention to a single document. Four of the five members of the Committee (including Randolph) were highly respected practicing attorneys. Randolph refused 70to sign the Constitution in Philadelphia, in part because he objected to the Necessary and Proper Clause. Ultimately, while serving as governor of Virginia, he supported ratification by the Virginia Convention.


STUDY GUIDE


	What significance does Attorney General Edmund Randolph attach to the fact that the Constitution is written?

	How does Randolph’s definition of “necessary” differ from that of Madison, Jefferson, and Hamilton? What does Randolph base his “rule of interpretation” on?

	What relationship does Randolph see between the consent of the governed and the “paramount rights” of a free people? (We will see this argument again in Justice Chase’s opinion in Calder v. Bull.) How does Randolph rely on the Tenth Amendment?




It must be acknowledged, that, if any part of the bill does either encounter the constitution, or is not warranted by it, the clause of incorporation is the only one. . . . If it can be exercised by them, it must be,

1st. Because the nature of the Federal Government implies it; or,

2d. Because it is involved in some of the specified powers of legislation; or,

3d. Because it is necessary and proper to carry into execution some of the specified powers:

1st. To be implied in the nature of the Federal Government, would beget a doctrine so indefinite as to grasp every power. Governments having no written constitution may, perhaps, claim a latitude of power not always easy to be determined. Those which have written constitutions are circumscribed by a just interpretation of the words contained in them. Nay, farther; a legislature, instituted even by a written constitution but without a special demarcation of powers, may perhaps, be presumed to be left at large, as to all authority which is communicable by the people, and does not affect any of those paramount rights, which a free people cannot be supposed to confide even to their representatives. Essentially otherwise is the condition of a legislature whose powers are described. An example of the former, is in the State Legislatures; of the latter in the Legislature of the Federal Government, the characteristic of which has been confessed by Congress, in the twelfth amendment, to be, that it claims no powers which are not delegated to it. . . .

2d. We ask, then, in the second place, whether, upon any principle of fair construction, the specified powers of legislation involve the power of granting 71charters of incorporation? We say charters of incorporation, without confining the question to the bank; because the admission of it in that instance, is an admission of it in every other, in which Congress may think the use of it equally expedient. . . .

If the laying and collecting of taxes brings with it every thing which, in the opinion of Congress, may facilitate the payment of taxes; if to borrow money sets political speculation loose, to conceive which may create an ability to lend; if to regulate commerce is to range in the boundless mazes of projects for the apparently best scheme to invite from abroad, or to diffuse at home, the precious metals; if to dispose of, or to regulate, property of the United States, is to incorporate a bank, that stock may be subscribed to it by them, it may, without exaggeration, be affirmed, that a similar construction on every specified federal power, will stretch the arm of Congress into the whole circle of State legislation.

[3d.] The general qualities of the Federal Government, independent of the constitution and the specified powers, being thus insufficient to uphold the incorporation of a bank, we come to the last inquiry, which has been already anticipated, whether it be sanctified by the power to make all laws, which shall be necessary and proper for carrying into execution the powers vested by the constitution. To be necessary is to be incidental, or, in other words, may be denominated the natural means of executing a power.

The phrase “and Proper,” if it has any meaning, does not enlarge the powers of Congress, but rather restricts them. For no power is to be assumed under the general clause, but such as is not only necessary, but proper, or perhaps expedient also. But as the friends to the bill ought not to claim any advantage from this clause, so ought not the enemies to it, to quote the clause as having a restrictive effect. Both ought to consider it as among the surplusage which as often proceeds from inattention as caution. However, let it be propounded as an eternal question to those who build new powers on this clause, whether the latitude of construction, which they arrogate will not terminate in an unlimited power in Congress.

In every respect, therefore, under which the Attorney General can view the act, so far as it incorporates the bank, he is bound to declare his opinion to be against its constitutionality.



3. Opinion of Secretary of State Thomas Jefferson (February 15, 1791)

Thomas Jefferson was a Virginia lawyer who gained early fame as the author of the Declaration of Independence. While the Constitution was being drafted in Philadelphia, he was serving as ambassador to France. Throughout the Convention, however, he maintained an active correspondence with Madison.
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STUDY GUIDE


	Jefferson was not a member of the Constitutional Convention. Does that fact undermine the authoritativeness of his constitutional interpretation?

	How does Jefferson’s interpretation of “necessary” differ from that of Madison, Randolph, and Hamilton?

	Jefferson urges President Washington to afford acts of Congress some degree of deference. Would this deference depend on whether Congress itself had carefully considered the constitutional scope of its powers? The First Congress gave the bank bill such careful consideration.




. . . I consider the foundation of the Constitution as laid on this ground: That “all powers not delegated to the United States, by the Constitution, nor prohibited by it to the States, are reserved to the States or to the people.” To take a single step beyond the boundaries thus specially drawn around the powers of Congress, is to take possession of a boundless field of power, no longer susceptible of any definition.

The incorporation of a bank, and the powers assumed by this bill, have not, in my opinion, been delegated to the United States, by the Constitution. They are not among the powers specially enumerated. . . . Nor are they within either of the general phrases, which are the two following:


	To lay taxes to provide for the general welfare of the United States, that is to say, “to lay taxes for the purpose of providing for the general welfare.” For the laying of taxes is the power, and the general welfare the purpose for which the power is to be exercised. They are not to lay taxes ad libitum for any purpose they please; but only to pay the debts or provide for the welfare of the Union. In like manner, they are not to do anything they please to provide for the general welfare, but only to lay taxes for that purpose. To consider the latter phrase, not as describing the purpose of the first, but as giving a distinct and independent power to do any act they please, which might be for the good of the Union, would render all the preceding and subsequent enumerations of power completely useless.



It would reduce the whole instrument to a single phrase, that of instituting a Congress with power to do whatever would be for the good of the United States; and, as they would be the sole judges of the good or evil, it would be also a power to do whatever evil they please.

It is an established rule of construction where a phrase will bear either of two meanings, to give it that which will allow some meaning to the other parts of the instrument, and not that which would render all the others useless. Certainly no such universal power was meant to be given them. It was intended to lace them up straitly within the enumerated powers, and those without which, as means, these powers could 73not be carried into effect. It is known that the very power now proposed as a means was rejected as an end by the Convention which formed the Constitution. A proposition was made to them to authorize Congress to open canals, and an amendatory one to empower them to incorporate. But the whole was rejected, and one of the reasons for rejection urged in debate was, that then they would have a power to erect a bank, which would render the great cities, where there were prejudices and jealousies on the subject, adverse to the reception of the Constitution.

2. The second general phrase is, “to make all laws necessary and proper for carrying into execution the enumerated powers.” But they can all be carried into execution without a bank. A bank therefore is not necessary, and consequently not authorized by this phrase.

It has been urged that a bank will give great facility or convenience in the collection of taxes. Suppose this were true: yet the Constitution allows only the means which are “necessary,” not those which are merely “convenient” for effecting the enumerated powers. If such a latitude of construction be allowed to this phrase as to give any non-enumerated power, it will go to everyone, for there is not one which ingenuity may not torture into a convenience in some instance or other, to some one of so long a list of enumerated powers. It would swallow up all the delegated powers, and reduce the whole to one power, as before observed. Therefore it was that the Constitution restrained them to the necessary means, that is to say, to those means without which the grant of power would be nugatory. . . .

The negative of the President is the shield provided by the Constitution to protect against the invasions of the legislature: 1. The right of the Executive. 2. Of the Judiciary. 3. Of the States and State legislatures. The present is the case of a right remaining exclusively with the States, and consequently one of those intended by the Constitution to be placed under its protection,

It must be added, however, that unless the President’s mind on a view of everything which is urged for and against this bill, is tolerably clear that it is unauthorized by the Constitution; if the pro and the con hang so even as to balance his judgment, a just respect for the wisdom of the legislature would naturally decide the balance in favor of their opinion. It is chiefly for cases where they are clearly misled by error, ambition, or interest, that the Constitution has placed a check in the negative of the President.



4. Opinion of Secretary of the Treasury Alexander Hamilton (February 23, 1791)

During the Constitutional Convention, Hamilton proposed a more British-style government. With this system, there would be no enumerated limits on congressional power. Nevertheless, in his contributions to The Federalist papers, Hamilton insisted that Congress’s powers under the Constitution were limited. In this opinion, Hamilton seems to be taking a more expansive view.
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STUDY GUIDE


	How does Hamilton’s interpretation of the Necessary and Proper Clause differ from that of Madison? Does Hamilton see any enforceable limits on this power?

	Hamilton’s argument depends on a background assumption about “sovereignty.” The Supreme Court addressed this assumption in Chisholm v. Georgia (1793). That decision was reversed by the adoption of the Eleventh Amendment.

	Hamilton also makes some observations about the scope of the Commerce Clause.




Now it appears to the Secretary of the Treasury, that this general principle is inherent in the very definition of Government and essential to every step of progress to be made by that of the United States, namely — that every power vested in a Government is in its nature sovereign, and includes, by force of the term, a right to employ all the means requisite and fairly applicable to the attainment of the ends of such power; and which are not precluded by restrictions & exceptions specified in the constitution; or not immoral, or not contrary to the essential ends of political society.

This principle in its application to Government in general would be admitted as an axiom. And it will be incumbent upon those who may incline to deny it, to prove a distinction; and to shew that a rule which in the general system of things is essential to the preservation of the social order is inapplicable to the United States.

The circumstance that the powers of sovereignty are in this country divided between the National and State governments, does not afford the distinction required. It does not follow from this, that each of the portion of powers delegated to the one or to the other is not sovereign with regard to its proper objects. It will only follow from it, that each has sovereign power as to certain things, and not as to other things. To deny that the government of the United States has sovereign power, as to its declared purposes & trusts, because its power does not extend to all cases, would be equally to deny, that the State Governments have sovereign power in any case, because their power does not extend to every case. The tenth section of the first article of the constitution exhibits a long list of very important things which they may not do. And thus the United States would furnish the singular spectacle of a political society without sovereignty, or of a people governed without government.

If it would be necessary to bring proof to a proposition so clear, as that which affirms that the powers of the federal government, as to its objects, are sovereign, there is a clause of its constitution which would be decisive. It is that which declares, that the constitution and the laws of the United States made in pursuance of it, and all treaties made or which shall be made under their authority shall be the supreme law of the land. The power which can create the Supreme law of the land, in any case, is doubtless sovereign as to such case.
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This general & indisputable principle puts at once an end to the abstract question — Whether the United States have power to erect a corporation? that is to say, to give a legal or artificial capacity to one or more persons, distinct from the natural. For it is unquestionably incident to sovereign power to erect corporations, and consequently to that of the United States, in relation to the objects intrusted to the management of the government. The difference is this — where the authority of the government is general, it can create corporations in all cases; where it is confined to certain branches of legislation, it can create corporations only in those cases. . . .

To return — It is conceded that implied powers are to be considered as delegated equally with express ones. Then it follows, that as a power of erecting a corporation may as well be implied as any other thing; it may as well be employed as an instrument or mean of carrying into execution any of the specified powers, as any other instrument or mean whatever. The only question must be, in this as in every other case, whether the mean to be employed, or in this instance the corporation to be erected, has a natural relation to any of the acknowledged objects or lawful ends of the government.

Thus a corporation may not be erected by congress for superintending the police of the city of Philadelphia because they are not authorized to regulate the police of that city; but one may be erected in relation to the collection of taxes, or to the trade with foreign countries, or to the trade between the States, or with the Indian tribes; because it is the province of the federal government to regulate those objects & because it is incident to a general sovereign or legislative power to regulate a thing, to employ all the means which relate to its regulation to the best & greatest advantage. . . .

To this mode of reasoning respecting the right of employing all the means requisite to the execution of the specified powers of the Government, it is objected that none but necessary & proper means are to be employed; & the Secretary of State maintains, that no means are to be considered as necessary, but those without which the grant of the power would be nugatory. Nay so far does he go in his restrictive interpretation of the word, as even to make the case of necessity which shall warrant the constitutional exercise of the power to depend on casual & temporary circumstances, an idea which alone refutes the construction. The expediency of exercising a particular power, at a particular time, must indeed depend on circumstances; but the constitutional right of exercising it must be uniform & invariable, the same today as tomorrow.

All the arguments, therefore, against the constitutionality of the bill derived from the accidental existence of certain State banks: institutions which happen to exist today, & for ought that concerns the government of the United States, may disappear tomorrow, must not only be rejected as fallacious, but must be viewed as demonstrative, that there is a radical source of error in the reasoning.

It is essential to the being of the National government, that so erroneous a conception of the meaning of the word necessary should be exploded.

It is certain, that neither the grammatical, nor popular sense of the term requires that construction. According to both, necessary often means no more than needful, requisite, incidental, useful, or conducive to. It is a common mode of expression to say, that it is necessary for a government or a person to do this or that thing, when nothing 76more is intended or understood, than that the interests of the government or person require, or will be promoted by, the doing of this or that thing. The imagination can be at no loss for exemplifications of the use of the word in this sense.

And it is the true one in which it is to be understood as used in the constitution. The whole turn of the clause containing it, indicates, that it was the intent of the convention, by that clause to give a liberal latitude to the exercise of the specified powers. . . . To understand the word as the Secretary of State does, would be to depart from its obvious & popular sense, and to give it a restrictive operation; an idea never before entertained. It would be to give it the same force as if the word absolutely or indispensably had been prefixed to it.

Such a construction would beget endless uncertainty & embarrassment. The cases must be palpable & extreme in which it could be pronounced with certainty, that a measure was absolutely necessary, or one without which the exercise of a given power would be nugatory. There are few measures of any government, which would stand so severe a test. To insist upon it, would be to make the criterion of the exercise of any implied power a case of extreme necessity; which is rather a rule to justify the over-leaping of the bounds of constitutional authority, than to govern the ordinary exercise of it. . . .

The degree in which a measure is necessary, can never be a test of the legal right to adopt it — That must be a matter of opinion; and can only be a test of expediency. The relation between the measure and the end, between the nature of the mean employed toward the execution of a power and the object of that power, must be the criterion of constitutionality, not the more or less of necessity or utility. . . .

This restrictive interpretation of the word necessary is also contrary to this sound maxim of construction namely, that the powers contained in a constitution of government, especially those which concern the general administration of the affairs of a country, its finances, trade, defense &c. ought to be construed liberally, in advancement of the public good. This rule does not depend on the particular form of a government or on the particular demarcation of the boundaries of its powers, but on the nature and object of government itself. The means by which national exigencies are to be provided for, national inconveniences obviated, national prosperity promoted, are of such infinite variety, extent & complexity, that there must, of necessity, be great latitude of discretion in the selection & application of those means. Hence consequently, the necessity & propriety of exercising the authorities intrusted to a government on principles of liberal construction. . . .

But while, on the one hand, the construction of the Secretary of State is deemed inadmissible, it will not be contended on the other, that the clause in question gives any new or independent power. . . .

It is no valid objection to the doctrine to say, that it is calculated to extend the power of the government throughout the entire sphere of State legislation. The same thing has been said, and may be said, with regard to every exercise of power by implication or construction. The moment the literal meaning is departed from, there is a chance of error and abuse. And yet an adherence to the letter of its powers would at once arrest the motions of government. . . .

The truth is, that difficulties on this point are inherent in the nature of the federal constitution. They result inevitably from a division of the legislative power. The 77consequence of this division is, that there will be cases clearly within the power of the National Government; others clearly without its powers; and a third class, which will leave room for controversy & difference of opinion, & concerning which a reasonable latitude of judgment must be allowed.

But the doctrine which is contended for . . . does not affirm that the National government is sovereign in all respects, but that it is sovereign to a certain extent: that is, to the extent of the objects of its specified powers. It leaves therefore a criterion of what is constitutional, and of what is not so. This criterion is the end to which the measure relates as a mean. If the end be clearly comprehended within any of the specified powers, & if the measure have an obvious relation to that end, and is not forbidden by any particular provision of the constitution it may safely be deemed to come within the compass of the national authority. . . .

To establish such a right, it remains to shew the relation of such an institution to one or more of the specified powers of the government. Accordingly it is affirmed, that it has a relation more or less direct to the power of collecting taxes; to that of borrowing money, to that of regulating trade between the states, and to those of raising, and maintaining fleets & armies. . . .

The institution of a bank has also a natural relation to the regulation of trade between the States: insofar as it is conducive to the creation of a convenient medium of exchange between them, and to the keeping up a full circulation by preventing the frequent displacement of the metals in reciprocal remittances. Money is the very hinge on which commerce turns. And this does not merely mean gold & silver; many other things have served the purpose with different degrees of utility. Paper has been extensively employed. . . .

[T]he Secretary of the Treasury, with all deference conceives . . . that all the special powers of government are sovereign as to the proper objects; that the incorporation of a bank is a constitutional measure, and that the objections taken to the bill, in this respect, are ill founded. . . .



Ultimately, Hamilton’s view prevailed in the courts. In McCulloch v. Maryland (1819), Chief Justice John Marshall largely echoed Hamilton’s reasoning, and upheld the constitutionality of the second national bank.




ASSIGNMENT 4

D. FUNDAMENTAL PRINCIPLES VS. EXPRESSED CONSTRAINTS

In 1793, the Court of Probate for Hartford, Connecticut disapproved a will naming Caleb Bull and his wife beneficiaries of the estate of Norman Morrison. As a result, Calder and his wife were to inherit the estate. In 1795, the Connecticut legislature 78passed a resolution that set aside the probate court’s decree. The court held a new hearing later that year, and approved the will in favor of Bull, thus disinheriting the Calders. The Calders then brought this lawsuit that was appealed to the Supreme Court. The Calders argued that the Connecticut law violated the Ex Post Facto Clause of the Constitution, which provides: “No State shall . . . pass any . . . ex post Facto Law.” Both Justices Chase and Iredell agreed that the Connecticut statute was not an ex post facto law. But they differed on where that prohibition of ex post facto laws came from. Justice Iredell asserted that principle came solely from the text of the Constitution. Justice Chase said the prohibition on ex post facto laws came from first principles that would exist even in the absence of the Ex Post Facto Clause.


STUDY GUIDE


	Does Justice Chase write that natural rights trump the constitutional allocation of legislative power? If not, what does he say? How does “consent” fit into Chase’s analysis?

	The Declaration of Independence has two purposes that are in tension: (a) the government’s purpose is to secure the preexisting rights of the People and (b) the government’s authority rests on the People’s consent. Does the “presumed consent” idea help to resolve this tension?

	Recall that, at the North Carolina ratification convention, James Iredell argued against the inclusion of a Bill of Rights. He said that “it would be not only useless, but dangerous, to enumerate a number of rights which are not intended to be given up; because it would be implying, in the strongest manner, that every right not included in the exception might be impaired by the government without usurpation; and it would be impossible to enumerate every one. Let any one make what collection or enumeration of rights he pleases, I will immediately mention twenty or thirty more rights not contained in it.” Does Justice Iredell’s opinion in Calder contradict that position? If not, was his previous affirmation misleading in any respect?

	What significance do Chase and Iredell place on the fact that the Constitution is written?

	The Calders claimed that “any law of the Federal government, or of any of the State governments, contrary to the Constitution of the United States, is void; and that this court possesses the power to declare such law void.” The Court did not reject this proposition. Instead, it concluded that the law in question was not unconstitutional. Calder was an early case that applied what is now called the power of judicial review.
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CALDER v. BULL, 3 U.S. (3 DALL.) 386 (1798)



[image: Portrait of Justice Samuel Chase]

Justice Samuel Chase


[image: Portrait of Justice James Iredell]

Justice James Iredell

In 1804, Federalist Samuel Chase became the only Supreme Court Justice ever impeached when Jeffersonian Democratic-Republicans in the House brought charges based on his allegedly intemperate conduct as a trial judge in the circuit court. He was acquitted by the Senate.



In a famous passage, Justice Chase maintained that the prohibition rested, in important part, on what he called “certain vital principles in our free Republican governments”:


I cannot subscribe to the omnipotence of a State Legislature, or that it is absolute and without control; although its authority should not be expressly restrained by the Constitution, or fundamental law, of the State. The people of the United States erected their Constitutions, or forms of government, to establish justice, to promote the general welfare, to secure the blessings of liberty; and to protect their persons and property from violence. The purposes for which men enter into society will determine the nature and terms of the social compact; and as they are the foundation of the legislative power, they will decide what are the proper objects of it: The nature, and ends of legislative power will limit the exercise of it. This fundamental principle flows from the very nature of our free Republican governments, that no man should be compelled to do what the laws do not require; nor to refrain from acts which the laws permit. There are acts which the Federal, or State, Legislature cannot do, without exceeding their authority. There are certain vital principles in our free Republican governments, which will determine and 80over-rule an apparent and flagrant abuse of legislative power; as to authorize manifest injustice by positive law; or to take away that security for personal liberty, or private property, for the protection whereof of the government was established. An ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority. The obligation of a law in governments established on express compact, and on republican principles, must be determined by the nature of the power, on which it is founded. A few instances will suffice to explain what I mean. A law that punished a citizen for an innocent action, or, in other words, for an act, which, when done, was in violation of no existing law; a law that destroys, or impairs, the lawful private contracts of citizens; a law that makes a man a Judge in his own cause; or a law that takes property from A and gives it to B: It is against all reason and justice, for a people to entrust a Legislature with SUCH powers; and, therefore, it cannot be presumed that they have done it. The genius, the nature, and the spirit, of our State Governments, amount to a prohibition of such acts of legislation; and the general principles of law and reason forbid them. The Legislature may enjoin, permit, forbid, and punish; they may declare new crimes; and establish rules of conduct for all its citizens in future cases; they may command what is right, and prohibit what is wrong; but they cannot change innocence into guilt; or punish innocence as a crime; or violate the right of an antecedent lawful private contract; or the right of private property. To maintain that our Federal, or State, Legislature possesses such powers, if they had not been expressly restrained; would, in my opinion, be a political heresy, altogether inadmissible in our free republican governments.



In stark contrast, Justice Iredell adopted the opposite “default rule” or baseline: state legislatures have all powers not expressly prohibited by the federal and state constitutions:


Though I concur in the general result of the opinions, which have been delivered, I cannot entirely adopt the reasons that are assigned upon the occasion. . . . If . . . a government, composed of Legislative, Executive and Judicial departments, were established, by a Constitution, which imposed no limits on the legislative power, the consequence would inevitably be, that whatever the legislative power chose to enact, would be lawfully enacted, and the judicial power could never interpose to pronounce it void. It is true, that some speculative jurists have held, that a legislative act against natural justice must, in itself, be void; but I cannot think that, under such a government, any Court of Justice would possess a power to declare it so. Sir William Blackstone, having put the strong case of an act of Parliament, which should authorise a man to try his own cause, explicitly adds, that even in that case, “there is no court that has power to defeat the intent of the Legislature, when couched in such evident and express words, as leave no doubt whether it was the intent of the Legislature, or no.”

In order, therefore, to guard against so great an evil, it has been the policy of all the American states, which have, individually, framed their state constitutions since the revolution, and of the people of the United States, when they framed the Federal Constitution, to define with precision the objects of the legislative power, and to restrain its exercise within marked and settled boundaries. If any act of Congress, or of the Legislature of a state, violates those constitutional provisions, it is unquestionably void; though, I admit, 81that as the authority to declare it void is of a delicate and awful nature, the Court will never resort to that authority, but in a clear and urgent case. If, on the other hand, the Legislature of the Union, or the Legislature of any member of the Union, shall pass a law, within the general scope of their constitutional power, the Court cannot pronounce it to be void, merely because it is, in their judgment, contrary to the principles of natural justice. The ideas of natural justice are regulated by no fixed standard: the ablest and the purest men have differed upon the subject; and all that the Court could properly say, in such an event, would be, that the Legislature (possessed of an equal right of opinion) had passed an act which, in the opinion of the judges, was inconsistent with the abstract principles of natural justice. There are then but two lights, in which the subject can be viewed: 1st. If the Legislature pursue the authority delegated to them, their acts are valid. 2nd. If they transgress the boundaries of that authority, their acts are invalid. In the former case, they exercise the discretion vested in them by the people, to whom alone they are responsible for the faithful discharge of their trust: but in the latter case, they violate a fundamental law, which must be our guide, whenever we are called upon as judges to determine the validity of a legislative act.

Did Justice Chase contend that unenumerated fundamental, or natural, rights could supersede or “trump” a validly enacted statute, as some scholars claim? Justice Iredell frames the debate in this fashion. But that is not the only way to read Chase’s argument.

Instead, Justice Chase could have been contending that a statute is only valid if it was within the proper power of a legislature to enact. States are governments of general, not enumerated, powers. While such powers are general, they are not unlimited. State legislatures are agents of the people, and only have those powers that the people can be presumed to have delegated to them. And “it cannot be presumed” that the people have consented to give the legislature the power to violate their fundamental rights, if a constitution does not clearly say so.

We have considered this form of reasoning before. First, John Locke wrote in his Second Treatise that “the power of the society, or legislative constituted by them, can never be supposed to extend farther, than the common good.” Second, Attorney General Randolph expressed a similar sentiment in his opinion on the constitutionality of a national bank. He referred to “those paramount rights, which a free people cannot be supposed to confide even to their representatives.”

This “presumed consent” approach is consistent with what is called the doctrine of equitable construction. Where a text — be it a constitution or a statute — can be read in multiple fashions, it should be construed to be consistent with natural rights. This doctrine does not suggest that a judge can hold a statute to be unconstitutional because the judge thinks it violates natural rights. Rather, this doctrine provides that natural rights provide a baseline or “default rule” that should prevail unless a text clearly says otherwise.

In United States v. Fisher (1805), Chief Justice Marshall articulated such a principle of statutory construction: “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects” (emphasis added).
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E. DID THE “BILL OF RIGHTS” APPLY TO THE STATES?

Today most people take for granted that state governments must respect the rights protected by the first eight amendments to the Constitution. But this understanding only developed after the adoption of the Fourteenth Amendment in 1868. In Barron v. Baltimore, Chief Justice Marshall described what became the settled pre–Fourteenth Amendment view of how and why the rights in the first eight amendments did not apply to the states. Reading Barron in its entirety is essential to understanding the objectives of the Republicans in the Thirty-ninth Congress who drafted the Fourteenth Amendment, in part, to reverse Marshall’s opinion. The reasoning of Barron is also crucial to appreciating both the need for, and the controversy surrounding, the so-called incorporation doctrine — developed in the twentieth century — by which selected portions of these rights were “incorporated” into the Fourteenth Amendment and applied to the states.

In Barron, Chief Justice Marshall does not refer to the first ten amendments as “the Bill of Rights.” Instead, he repeatedly refers to them as “these amendments.” The first ten amendments did not come to be known as “the Bill of Rights” until the twentieth century. Of course, the term “bill of rights” was well known at the Founding. Marshall refers to Article I, Section 9 as “having enumerated, in the nature of a bill of rights, the limitations intended to be imposed on the powers of the general government.” But Marshall’s reference to a relatively obscure portion of the Constitution as a “bill of rights” makes it all the more striking that he does not use “the Bill of Rights” as a label for the first ten amendments.


STUDY GUIDE


	Marshall concludes that the first ten amendments only limit federal power. Does he ground this limitation in the Constitution’s text? In its historical origins? In the problems that were supposed to be addressed by the amendments? Do any of the first ten amendments specify which level of government they apply to?

	Is Marshall’s opinion supported by Madison’s initial proposal to Congress for amendments? (Hint: The support comes from one of his proposals that was rejected by Congress.)

	Can you see how Marshall’s theory of the rights in the first ten amendments derives from his views of sovereignty, and will undercut the later claim of a right of states to secede from the Union?
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[image: Illustration of a section of docks in Baltimore from 1833, showing the wharf in question in Barron v. City of Baltimore]

John Barron’s Wharf in Baltimore from Bouldin Atlas (1833)


An illustration from 1833 shows a section of the docks of Baltimore. Craig and Barron's Wharf, at issue in Barron v. City of Baltimore, is indicated by an arrow.
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Barron v. City of Baltimore 32 U.S. (7 Pet.) 243 (1833)
[image: ] Video on CasebookConnect.com

[John Barron owned a profitable wharf in the Baltimore harbor. During street construction, the City of Baltimore diverted the flow of streams, which created mounds of sand and earth near his wharf. As a result, the water became too shallow for most vessels to dock. Barron sued the mayor of Baltimore for damages. He claimed that the City’s actions constituted a “taking” of private property for public use without just compensation under the Fifth Amendment. — Eds.]


One of the lawyers for the City of Baltimore was future Chief Justice Roger Taney.



Mr. Chief Justice Marshall, delivered the opinion of the court.

The judgment brought up by this writ of error having been rendered by the court of a state, this tribunal can exercise no jurisdiction over it, unless it be shown to come within the provisions of the 25th section of the judiciary act.* The plaintiff in error contends, that it comes within that clause in the fifth amendment to the constitution, which inhibits the taking of private property for public use, without just compensation. He insists, that this amendment being in favor of the liberty of the citizen, ought to be so construed as to restrain the legislative power of a state, as well as that of the United States. If this proposition be untrue, the court can take no jurisdiction of the cause.

The question thus presented is, we think, of great importance, but not of much difficulty. The constitution was ordained and established by the people of the United States for themselves, for their own government, and not for the government of the individual states. Each state established a constitution for itself, and in that constitution, provided such limitations and restrictions on the powers of its particular government, as its judgment dictated. The people of the United States framed such a government for the United States as they supposed best adapted to their situation and best calculated to promote their interests. The powers they conferred on this government were to be exercised by itself; and the limitations on power, if expressed in general terms, are naturally, and, we think, necessarily, applicable to the government created by the instrument. They are limitations of power granted in the 85instrument itself; not of distinct governments, framed by different persons and for different purposes.

If these propositions be correct, the fifth amendment must be understood as restraining the power of the general government, not as applicable to the states. In their several constitutions, they have imposed such restrictions on their respective governments, as their own wisdom suggested; such as they deemed most proper for themselves. It is a subject on which they judge exclusively, and with which others interfere no further than they are supposed to have a common interest.

The counsel for the plaintiff in error insists, that the constitution was intended to secure the people of the several states against the undue exercise of power by their respective state governments; as well as against that which might be attempted by their general government. In support of this argument he relies on the inhibitions contained in the tenth section of the first article. We think, that section affords a strong, if not a conclusive, argument in support of the opinion already indicated by the court. The preceding section contains restrictions which are obviously intended for the exclusive purpose of restraining the exercise of power by the departments of the general government. Some of them use language applicable only to congress; others are expressed in general terms. The third clause, for example, declares, that “no bill of attainder or ex post facto law shall be passed.” No language can be more general; yet the demonstration is complete, that it applies solely to the government of the United States. In addition to the general arguments furnished by the instrument itself, some of which have been already suggested, the succeeding section, the avowed purpose of which is to restrain state legislation, contains in terms the very prohibition. It declares, that “no state shall pass any bill of attainder or ex post facto law.” This provision, then, of the ninth section, however comprehensive its language, contains no restriction on state legislation.

The ninth section having enumerated, in the nature of a bill of rights, the limitations intended to be imposed on the powers of the general government, the tenth proceeds to enumerate those which were to operate on the state legislatures. These restrictions are brought together in the same section, and are by express words applied to the states. “No state shall enter into any treaty,” &c. Perceiving, that in a constitution framed by the people of the United States, for the government of all, no limitation of the action of government on the people would apply to the state government, unless expressed in terms, the restrictions contained in the tenth section are in direct words so applied to the states.

It is worthy of remark, too, that these inhibitions generally restrain state legislation on subjects intrusted to the general government, or in which the people of all the states feel an interest. A state is forbidden to enter into any treaty, alliance or confederation. If these compacts are with foreign nations, they interfere with the treaty-making power, which is conferred entirely on the general government; if with each other, for political purposes, they can scarcely fail to interfere with the general purpose and intent of the constitution. To grant letters of marque and reprisal, would lead directly to war; the power of declaring which is expressly given to congress. To coin money is 86also the exercise of a power conferred on congress. It would be tedious to recapitulate the several limitations on the powers of the states which are contained in this section. They will be found, generally, to restrain state legislation on subjects intrusted to the government of the Union, in which the citizens of all the states are interested. In these alone, were the whole people concerned. The question of their application to states is not left to construction. It is averred in positive words.

If the original constitution, in the ninth and tenth sections of the first article, draws this plain and marked line of discrimination between the limitations it imposes on the powers of the general government, and on those of the state; if, in every inhibition intended to act on state power, words are employed, which directly express that intent; some strong reason must be assigned for departing from this safe and judicious course, in framing the amendments, before that departure can be assumed. We search in vain for that reason.

Had the people of the several states, or any of them, required changes in their constitutions; had they required additional safe-guards to liberty from the apprehended encroachments of their particular governments; the remedy was in their own hands, and could have been applied by themselves. A convention could have been assembled by the discontented state, and the required improvements could have been made by itself. The unwieldy and cumbrous machinery of procuring a recommendation from two-thirds of congress, and the assent of three-fourths of their sister states, could never have occurred to any human being, as a mode of doing that which might be effected by the state itself. Had the framers of these amendments intended them to be limitations on the powers of the state governments, they would have imitated the framers of the original constitution, and have expressed that intention. Had congress engaged in the extraordinary occupation of improving the constitutions of the several states, by affording the people additional protection from the exercise of power by their own governments, in matters which concerned themselves alone, they would have declared this purpose in plain and intelligible language.

But it is universally understood, it is a part of the history of the day, that the great revolution which established the constitution of the United States, was not effected without immense opposition. Serious fears were extensively entertained, that those powers which the patriot statesmen, who then watched over the interests of our country, deemed essential to union, and to the attainment of those invaluable objects for which union was sought, might be exercised in a manner dangerous to liberty. In almost every convention by which the constitution was adopted, amendments to guard against the abuse of power were recommended. These amendments demanded security against the apprehended encroachments of the general government — not against those of the local governments. In compliance with a sentiment thus generally expressed, to quiet fears thus extensively entertained, amendments were proposed by the required majority in congress, and adopted by the states. These amendments contain no expression indicating an intention to apply them to the state governments. This court cannot so apply them.

We are of opinion, that the provision in the fifth amendment to the constitution, declaring that private property shall not be taken for public use, without just 87compensation, is intended solely as a limitation on the exercise of power by the government of the United States, and is not applicable to the legislation of the states. We are, therefore, of opinion, that there is no repugnancy between the several acts of the general assembly of Maryland, given in evidence by the defendants at the trial of this cause, in the court of that state, and the constitution of the United States. This court, therefore, has no jurisdiction of the cause, and it is dismissed.







	* Hugo Grotius, 2 De Jure Belli ac Pacis Libri Tres 12 (Francis W. Kelsey trans., Clarendon Press 1925) (1690) (citation omitted). The passage continues:

To this sphere of law belong the abstaining from that which is another’s, the restoration to another of anything of his which we may have, together with any gain which we may have received from it; the obligation to fulfil promises, the making good of a loss incurred through our fault, and the inflicting of penalties upon men according to their deserts.



Id. at 12-13 (citation omitted).


	1 See Alison L. LaCroix, The Ideological Origins of American Federalism 1-10 (2010) (describing the academic debate over the origins of American federalism). For a critical commentary on Professor LaCroix’s approach, see Gordon S. Wood, Federalism from the Bottom Up, 78 U. Chi. L. Rev. 705 (2011). For Professor LaCroix’s reply, see Alison L. LaCroix, Rhetoric and Reality in Early American Legal History: A Reply to Gordon Wood, 78 U. Chi. L. Rev. 733 (2011).

	2 See LaCroix, The Ideological Origins of American Federalism 74-104 (describing this debate).

	* At the time of the Founding, the term “attorney” did not necessarily refer to a “lawyer” as it does today. It was a term for an agent who was authorized to act in the name of the principal, say, to receive money owed. For example, Gile Jacob’s New Law Dictionary (1750) defined attorneys as “those Persons who take it upon them the Business of other Men, by whom they are retained.” As such, lawyers very often served as “attorneys” for their clients. But “attorneys” need not have been lawyers then (or now).

	* James Madison, Vices of the Political System of the United States, Papers 9:348-57 (April 1787).

	1 See William M. Treanor, The Case of the Dishonest Scrivener: Gouverneur Morris and the Creation of the Federalist Constitution, 119 Mich. L. Rev. ___ (2021).

	2 For a comprehensive and engaging account of the ratification process, see Pauline Maier, Ratification: Americans Debate the Constitution, 1787-1788 (2010).

	1 The celebrated Montesquieu, speaking of them, says: “Of the three powers above mentioned, the judiciary is next to nothing.” Spirit of Laws.

	2 Id.

	1 George Mason, “Objections to the Constitution of Government Formed by the Convention,” circa September 17, 1787.

	2 Centinel I, Independent Gazetteer (October 5, 1787).

	* [Madison’s notes for this speech support the conclusion that by “retained” rights he meant natural rights, and that he viewed the freedom of speech as a retained natural right:
Contents of Bill of Rhts.


	assertion of primitive equality &c.

	do. of rights exerted in formg. of Govts.

	natural rights retained as speach [illegible].

	positive rights resultg. as trial by jury.

	Doctrinl. artics vs. Depts. distinct electn.

	moral precepts for the administrn. & natl. character — as justice — economy — &c. — Eds.]




	* See Scott D. Gerber, Roger Sherman and the Bill of Rights, 28 Polity 521 (1996).

	* [“Any” follows crossed-out text and was likely meant to be deleted as well. — Eds.]

	1 For a comprehensive overview of all the disagreements between Hamilton and Jefferson when they were in Washington’s cabinet, see Carson Holloway, Hamilton versus Jefferson in the Washington Administration: Completing the Founding or Betraying the Founding? (2016).

	5 2 See Richard Hofstadler, The Idea of a Party System: The Rise of Legitimate Opposition in the United States 1780-1840 (1969); and Gerald Leonard, The Invention of Party Politics: Federalism, Popular Sovereignty, and Constitutional Development in Jacksonian Illinois (2002). For a somewhat revisionist account of the relationship of parties and the Constitution, see Robert E. Ross, The Framers’ Intentions: The Myth of the Nonpartisan Constitution (2019).

	* [Section 25 of the Judiciary Act of 1789 provides, in part: “That a final judgment or decree in any suit, in the highest court of law or equity of a State in which a decision . . . where is drawn in question the construction of any clause of the constitution . . . may be re-examined and reversed or affirmed in the Supreme Court of the United States upon a writ of error . . . in the same manner and under the same regulations, and the writ shall have the same effect, as if the judgment or decree complained of had been rendered or passed in a circuit court....” — Eds.]
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CHAPTER 2 Slavery and the Constitution

The United States Constitution, ratified in 1788, does not mention the words “slave” or “slavery.” But it does refer to slavery, albeit indirectly, in three provisions. Each of these provisions was the result of compromises between Northerners, who favored ending slavery, and Southerners, who sought to maintain slavery — at least for the foreseeable future.

First, “free persons” were afforded full representation in Congress, but a group referred to as “all other persons” were only afforded “three fifths” representation. Here, the Constitution expressly contrasts “free persons” with “all other persons,” that is, slaves.

Second, the Constitution ensured the continued “importation of such Persons as any of the States now existing shall think proper to admit” until 1808. The Constitution does not specify who “such Persons” would be. This provision, however, was widely understood to prevent Congress from using its powers under the Foreign Commerce Clause to abolish the barbaric slave trade for two decades.

Third, any “Person held to Service or Labour in one State” shall not “be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.” The precise meaning of this provision was not entirely clear, but at a minimum, a slave could not become free by escaping to a free state. Instead, he would be returned back to his owner.

This chapter will trace the history of the Constitution’s three slavery clauses from 1619, when the first African slaves arrived in Virginia, until 1842, when the Supreme Court upheld the Fugitive Slave Act in Prigg v. Pennsylvania.
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A. THE DEVELOPMENT OF SLAVERY IN AMERICA FROM 1619 TO 1787

In 1619, the institution of slavery was imported into North America by European settlers. That year, the first African slaves in North America landed at Jamestown, Virginia. Initially, few slaves were imported, and their status was unofficial. African slaves toiled together with white indentured servants. However, there was one stark difference between the two groups: slavery was indefinite, while indentured servants served for a fixed term of years.

In 1641, Massachusetts enacted the first statute in the colonies that recognized slavery. This law concerned the status of fugitive slaves. Connecticut enacted a similar law in 1650, and Virginia followed in 1661. In the Northern colonies, slaves were primarily used as household servants and in trade. In the Middle Atlantic colonies, slaves were used more in agriculture. In the Southern colonies, slavery became a mainstay on plantations, the principal economic institution of Southern agriculture. In the latter half of the seventeenth century, the growth of the plantation system in the Southern colonies accelerated the importation of African slave laborers. The legal apparatus surrounding slavery grew gradually and fitfully.

By 1776, Africans forcibly brought to America were slaves in the fullest sense of the term. Slavery existed in all thirteen colonies. But 1776 also marked the publication of the Declaration of Independence, which proclaimed that “all men are created equal.” With the Declaration came the rise of a powerful political movement against slavery and the beginning of the end of slavery in the North.

From 1776 until 1787, a growing consensus about slavery began to emerge. Influenced by the principles advanced in the Declaration of Independence, many Americans came to view slavery as an evil. In the eleven years between Independence and the Constitutional Convention, five states moved to abolish slavery: Pennsylvania, Massachusetts, New Hampshire, Connecticut, and Rhode Island. In 1777, Vermont was established as a sovereign republic. Its founding constitution prohibited slavery. Vermont was the first independent country in the world to formally abolish slavery. Vermont would become the fourteenth state of the Union in 1791.

By 1787, as Northern states rapidly moved to abolish slavery, opponents of slavery thought history was on their side. There was a growing consensus that abolitionism was a morally just cause. During this time, many slaveholders conceded the injustice of slavery. This antislavery momentum was reflected in the Articles of Confederation Congress.

In 1787, that legislature enacted the Northwest Ordinance by a vote of 17-1. Article 6 of the Ordinance prohibited slavery in the federal Northwest Territory: “There shall be neither slavery nor involuntary servitude in the said territory.” The Northwest Territory would eventually become the free states of Ohio (1803), Indiana (1816), Illinois (1818), Michigan (1837), Wisconsin (1848), and Minnesota (1858). “Despite the prohibition on slavery in the territories, the four southernmost states — Virginia, North Carolina, South Carolina, and Georgia — were present and voted for the Ordinance without dissent.”*
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This vote shows how even Southern slave states supported the nonextension of slavery into new territories.

That same year, delegates from every state convened in Philadelphia to draft a new constitution. Most members of that convention believed slavery to be unjust and contrary to the principles of the Declaration of Independence. But Southern slaveholders who opposed slavery in principle feared what would happen to them in practice if their slaves were freed. The wealth of the most prominent Southern slaveholders was bound up in their slave “property.” If slavery was abolished immediately, these influential slaveholders would be impoverished overnight. Consequently, while slaveholders at the Convention conceded slavery’s injustice as an intellectual matter, they doggedly fought to preserve the institution. In Philadelphia, the Framers would eventually make three primary concessions to slavery in the text of the Constitution.



B. THE CONSTITUTION’S THREE PRIMARY CONCESSIONS TO SLAVERY

During the Constitutional Convention of 1787, delegates from Northern and Southern states debated the Constitution’s treatment of slavery. This debate resulted in three clauses that obliquely referred to slaves. Today these provisions are called the Three-Fifths Clause, the Slave Trade Clause, and the Fugitive Slave Clause. The first two provisions represented compromises between proslavery and antislavery delegates. The third provision was a complete victory for the slave states. These concessions to slavery were essential to secure the ratification of the Constitution by Southern states. But on one issue, the Northern delegates held the line: they refused to use the word “slave” or “slavery” in the text of the Constitution. That stance would prove momentous for the antislavery movement in the years leading up to the Civil War.


1. The First Compromise over Slavery: The Three-Fifths Clause

During the Philadelphia Convention, most, if not all, of the delegates held the view that slavery was unjust and inconsistent with the principles of the Declaration. Still, Southern resistance to the abolition of slavery jeopardized the prospect of a new constitution. One of the most significant debates concerned representation in Congress. Delegates from Southern slaveholding states wanted to bolster their legislative power in the new government. To accomplish this goal, they sought to count enslaved people as full persons for purposes of calculating representation in the House. The Southerners would have preferred a five-fifths clause. The delegates from the Northern states who thought slavery was unjust wanted to deprive the Southern states of that additional representation. So they opposed the inclusion of any slaves in calculating representation. The Northerners would have preferred a zero-fifths clause.

Eventually, the Convention reached a compromise: slaves would be counted as three-fifths of a person for purposes of representation. But slaveholders would have to pay a price for this concession on representation. The Constitution permitted Congress to 92apportion so-called direct taxes based on the population of a state. Under the three-fifths compromise, slaves would also be counted as three-fifths of a person for the purpose of calculating “direct” taxes. In theory, at least, Southern states would owe more taxes than they would if their enslaved people were not counted at all.

Ultimately, this price did not prove to be costly. Few direct taxes were ever imposed. We doubt this outcome was a coincidence. The Southern states likely sought to avoid taxes based on their growing slave populations. Instead, the national government relied on excise taxes and duties. On the other hand, the three-fifths compromise would increase the representation of the Southern states in Congress and in the Electoral College. This boost would greatly strengthen the South’s political power in the early years of the Republic. And this electoral control over the presidency and Congress led to control over judicial nominations to the federal courts.



2. The Second Concession to Slavery: The Slave Trade Clause

During the Philadelphia Convention, delegates did not seriously consider requiring the abolition of slavery. However, several states did want to prohibit any further importation of slaves from Africa, which was widely regarded as an especially cruel and barbaric practice. Slaves were kidnapped from their native homes, and many perished from the brutal conditions of the transatlantic passage. Some Northerners also believed ending the slave trade would contribute to the gradual end of the practice of slavery itself. But some slaveholding delegates threatened to leave the Convention if the slave trade was banned outright. Article I, Section 8 gave Congress the power to “regulate Commerce with foreign nations,” which was thought to include the power to prohibit traffic, including traffic in slaves.

Eventually, the delegates made another concession to slavery: the Constitution would bar Congress from using that power for two decades — that is, until January 1, 1808. The Slave Trade Clause provides:


The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.



This provision was added to Article I, Section 9, which restricts Congress’s exercise of its delegated powers. The Constitution does not impose any other restriction on Congress’s commerce powers.

The Framers made a second reference in the Constitution to the Slave Trade Clause. Article V of the Constitution provides the framework to amend the Constitution. But the Constitution places two limits on the amendment power. First, “no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.” Here, the larger states could not reduce the representation of the smaller states in the Senate: each state would have only two members. This limitation was deemed essential to preserve the compromise between large and small states. The second restriction concerned the Slave Trade Clause: “no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section 93of the first Article.” In two places in the Constitution, the Slave Trade was protected until 1808. Article I, Section 9 prevented Congress from using its enumerated powers to bar the slave trade. And Article V prevented the people from using the amendment power to repeal the Slave Trade Clause. These two references stressed how important this concession to the slave trade was.

Shortly after ratification, Congress considered several steps to restrict the slave trade — though these bills would have stopped short of abolishing it. In 1789, Representative James Madison spoke in support for a proposal to impose a $10 tax on imported slaves. (At the time, a “dollar” referred to a Spanish silver dollar, which designated a valuable unit of silver.) Madison explained:


I conceive the constitution in this particular, was formed in order that the government, whilst it was restrained from laying a total prohibition, might be able to give some testimony of the sense of America, with respect to the African trade. We have liberty to impose a tax or duty upon the importation of such persons as any of the states now existing shall think proper to admit; and this liberty was granted, I presume, . . . [so] that until the time arrived when they might abolish the importation of slaves, they might have an opportunity of evidencing their sentiments, on the policy and humanity of such a trade. . . . It is to be hoped, that by expressing a national disapprobation of this trade, we may destroy it, and save ourselves from reproaches, and our posterity the imbecility ever attendant on a country filled with slaves.1



That bill, however, failed in the House of Representatives.

Five years later, Congress enacted the Slave Trade Act of 1794. This law prohibited the use of any American port or shipyard for the building or outfitting of a ship that would be used to import slaves. Congress here relied on its power to regulate foreign commerce. Also, the Slave Trade Act of 1800 increased the fines for persons convicted under the 1794 Act.

By 1803, with the exception of South Carolina, all states had prohibited this gruesome practice. That year, Congress would “enact new fines for bringing newly imported slaves into states that banned the international trade.”2

In 1806, President Thomas Jefferson urged Congress to abolish the international slave trade in his State of the Union address:


I congratulate you, fellow-citizens, on the approach of the period at which you may interpose your authority constitutionally, to withdraw the citizens of the United States from all further participation in those violations of human rights which have been so long continued on the unoffending inhabitants of Africa, and which the morality, the reputation, and the best interests of our country, have long been eager to proscribe.3



On March 2, 1807, Congress passed a law prohibiting the importation of slaves effective January 1, 1808. President Jefferson signed the bill that same day. This second concession to slavery lasted exactly two decades. The third concession would endure far longer.

94



3. The Third Concession to Slavery: The Fugitive Slave Clause

Leading up to the Philadelphia Convention, some states in the Union were free, and others were slave. The disparity created a potential problem for slaveholders: would an enslaved person become free if he traveled to a free state? In 1772, the English Court of King’s Bench answered this question yes in the famous Somerset Case.

At the time, slavery was prohibited in England, but was permitted in English colonies, such as Jamaica. This landmark case held that an enslaved person taken to England by his owner could not be required to be returned to Jamaica to be sold there. Lord Mansfield explained that the “odious” institution could not be “introduced on any reasons, moral or political” — that is, by natural law. Slavery could only be supported by “positive law” — that is, by statute. Because slavery was not sanctioned by positive law in England, as soon as Somerset set foot on English soil, and breathed free English air, he was no longer a slave. Therefore, he could not be forced back to Jamaica.

When the Constitutional Convention began in 1787, the delegates were acutely aware of the Somerset Case. For a variety of reasons unrelated to slavery, the Convention rejected calls for a consolidated national government, and preserved the existence of separate states. That “federalism” feature of the Constitution also addressed the Somerset principle. Each state retained the powers to decide this question for itself as a matter of its own statutes or “positive law.” They could allow slavery. Or they could prohibit slavery — rapidly or gradually. This federalist structure obviated the need to address the slavery issue on a national basis.

But the fact that some states had already abolished slavery raised a different problem for slaveholders in a federal union. What would happen to an enslaved person who fled to a state that did not authorize slavery by positive law? The Somerset principle suggests that an escaped slave would become free and thus could not be returned to bondage, just as Somerset could not forcibly be returned to Jamaica. This question was not an issue in 1776 when all the states recognized slavery. At the time, the Articles of Confederation did not have to address the status of fugitive slaves. But by 1787, this threat to slavery existed and would only increase as more states abolished slavery in the future.

To address this situation, the Framers reached yet another concession to slavery, which would come to be known as the Fugitive Slave Clause. Article IV, Section 2, Clause 3 of the Constitution provides: “No person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.”

This provision was not novel. The Northwest Ordinance, passed that same year by the Articles of Confederation Congress, barred slavery in the territories and contained a fugitive slave clause. It provided: “There shall be neither slavery nor involuntary servitude in the said territory, otherwise than in the punishment of crimes whereof the party shall have been duly convicted: Provided, always, That any person escaping into the same, from whom labor or service is lawfully claimed in any one of the original States, such fugitive may be lawfully reclaimed and conveyed to the person claiming his or her labor or service as aforesaid.”
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The precise meaning of the Fugitive Slave Clause would become the subject of considerable debate. At a minimum, however, this clause recognized that an enslaved person who escaped to a free state was not automatically freed — that is, “emancipated” — and could be returned to a slave state. Now, the Constitution would formally reject the application of the Somerset principle within the United States.

The Three-Fifths Clause and the Slave Trade Clause could be viewed as compromises to slavery. The Fugitive Slave Clause, however, was not itself a “compromise.” It did not represent a middle ground between two positions. This provision was an absolute victory to the slaveholders. Free states now had some sort of constitutional duty to return fugitive slaves. Above all, their courts could not rely upon the precedent of Somerset to recognize runaway slaves as emancipated people. This agreement could be considered a “compromise” in one limited, but important regard: it helped secure Southern support for the Constitution.

Still, in 1787, it was not exactly clear how much of a boon the clause would become. In 1793, five years after ratification, Congress relied on the Fugitive Slave Clause to enact the first Fugitive Slave Act. This law raised the question: Did the clause do more than obligate the free states? Did it also empower Congress to enforce that duty? The Supreme Court would not address that issue until 1842.



4. Antislavery Delegates Held the Line and Rejected the Concept of “Property in Man”

The Northern states made three significant concessions to the slaveholding states. But there was one line that the antislavery delegates would not cross. States in the Deep South repeatedly tried to include the terms “slave” or “slavery” in the text of the Constitution. This language, the delegates contended, would expressly endorse the concept of “property in man.” And it was not uncommon for the Articles of Confederation to use the term “slavery.” The Northwest Ordinance, for example, expressly referred to “slavery.”

The Northern states vehemently opposed these efforts. They were willing to acquiesce to slavery in states where it was authorized by local law. And the Northwest Ordinance reflects their opposition to the further extension of slavery into territories, from which new states would be formed. But they were not willing to expressly endorse the justice of holding slaves as property in the Constitution. It may seem surprising that delegates from Virginia, many of whom were slaveholders themselves, joined the Northern antislavery delegates. But their stance was a function of the general antislavery sentiment at that historic moment.

This antislavery coalition, due to its combined strength, refused to compromise, and ultimately prevailed.4 The concept of “property in man” was not expressly included in the Constitution. (In 1856, Chief Justice Taney would falsely claim otherwise in his infamous opinion, Dred Scott v. Sandford.) Instead, the Framers used oblique references to slavery. The Three-Fifths Clause referred to “all other persons.” The Slave Trade Clause referred to “such Persons.” And the Fugitive Slave Clause referred to “person[s] held to service or labour in one state, under the laws thereof....” Enslaved people were referred 96to as “persons” rather than property. And the practice of slavery was treated solely as a creature of the local laws of the states, reflecting the Somerset principle.

This word choice would become highly significant as the legal debate over slavery intensified in the nineteenth century. The so-called Constitutional Abolitionists could make a compelling, and accurate claim: the Constitution acknowledged slavery as a product of local positive law, but it also recognized a federal power to restrict slavery wherever it had the power to regulate. In particular, the Constitution gave Congress the power to abolish slavery in the District of Columbia and in the territories from which new states would be formed. The political slogan of these Constitutional Abolitionists became “Freedom National, Slavery Local.”



5. Why Compromise with Slaveholders?

There is a simple reason why Northern delegates were willing to compromise with Southern delegates. Historian Sean Wilentz explains that “the slaveholding states, above all the Lower South, would have never ratified such a Constitution.”5 But “why did the North then cut deals that bolstered slaveholders’ power? . . . [I]nstead of choosing complicity with evil, why didn’t the North simply form a nation of its own, free from the scourge of slavery?”6 Wilentz responds:


Like all counterfactual speculations, these raise a host of imponderables about how such changes would have played out, including possibilities that would have been deeply discouraging to the antislavery cause, let alone the enslaved. . . . Creating a separate northern nation . . . might have permitted antislavery northerners to verify their righteousness but would have done nothing to help enslaved southerners, whose fates might well have been crueler in a formal, independent slaveholders’ republic. What, meanwhile, would have become of New York and New Jersey under such a plan — two key northern states that had yet to commence emancipation? How would a free northern United States have found a way to include two slave states? . . . Alternatively, how might a northern republic have fared without New York and New Jersey?7



Moreover,


northern toleration of southern slavery hardly signaled indifference to human bondage. Having extirpated slavery in their own states, many antislavery northerners shared the view, still widespread outside the Lower South in the 1780s, that the glutted Atlantic market in tobacco spelled American slavery’s doom, no matter the Constitution’s immediate concessions to the slaveholders. Although complacent, even deluded in retrospect, that view was reasonable enough in 1787, before the cotton boom changed the course of American economic and political history.

Other northerners, meanwhile, saw no contradiction in supporting both the Constitution and the abolition of slavery. Quite the opposite: many antislavery advocates, including prominent abolitionists, considered the Atlantic slave trade clause the Constitution’s truly important provision regarding slavery, and they saw it not as a setback but as a great triumph. By 97empowering Congress to abolish the trade even eventually, they thought, the Constitution took the first vital step toward eradicating American slavery completely. At least one group of free blacks in Providence, Rhode Island, mounted a celebration of the Constitution, and its slave trade provisions on July 4, 1788, and toasted the proposition, “May the Natives of Africa enjoy their Natural Privileges unmolested.” The idea that the North would repudiate the Constitution over the framers’ concessions to the slaveholders would have struck them as preposterous.8





6. The Growth of Slavery and Proslavery Ideology After Ratification

The Constitution was framed during a unique window in American history. In 1787, an intellectual consensus existed in the North and South that slavery was unjust and in conflict with the principles of the Declaration of Independence. The Constitution, which only indirectly referenced the institution of slavery, reflected that consensus. Most Northerners and Southerners agreed that using slaves to raise tobacco was inefficient. Economics, they believed, would lead to the gradual end of slavery. Southerners could morally rationalize their resistance to the immediate abolition of slavery because they shared the widespread belief that slavery would fade away on its own.

But this perception would soon change, and change rapidly. In 1793, Eli Whitney invented the cotton gin. This simple device quickly and easily separated cotton fibers from sticky seeds. This process had previously been slow and labor-intensive. The older, manual approach severely limited the quantity of cotton that could be grown and sent to market. Now with the cotton gin, much more cotton could be planted, picked, and sold at a much lower cost. In response, plantation owners shifted their crops from tobacco to cotton, and the use of slaves now became enormously profitable. This invention would radically increase the demand for slavery in the South. As the profitability of slavery increased, Southerners soon developed a new proslavery ideology. And they would assert it with increasing boldness.

For the first time since the Declaration of Independence, many people began to publicly contend that slavery was an inevitable and just institution. Slavery was inevitable because some races were inherently inferior to others. Slavery was just because slaveholders were like parents who cared for their children. Indeed, slaveholders would claim that the institution of slavery was more just than the system of “free labor” in the North. With free labor, they said, employers only paid wages to workers who were capable of working. But slaveholders claimed they benevolently cared for their slaves from cradle to grave, whether fit for work or not.9

The economic boom from the cotton gin, bolstered by this new proslavery ideology, led to a vast increase in demand for slaves. From 1800 to 1860, the slave population in the South increased from about one million to nearly four million slaves. And this growth occurred domestically, in the absence of the transatlantic slave trade. Indeed, contrary to the expectations of the Framers in 1787, the domestic growth of the slave population 98completely substituted for the now-banned international slave trade. And this domestic trade of slaves became yet another source of revenue for slave owners.

This explosion in the slave population also affected the composition of the national government. The Three-Fifths Clause inflated Southern representation in the House. And it also increased the number of votes that Southern states had in the Electoral College that chose the President. As a result, most of the Presidents before the Civil War were either slaveholders themselves, or were unwilling to oppose the institution.

With this disproportional political power, Southerners — together with some Northern sympathizers — were able to enact proslavery legislation and to block efforts in Congress to limit slavery. And slaveholders reversed their previous position about slavery in the territories. They now pushed strongly for the expansion of slavery into the federal territories from which new states would be formed. This shift threatened to overwhelm the free states in Congress. Finally, this new political dynamic also affected the judiciary. Presidents elected with Southern support appointed Justices to the Supreme Court who were either proslavery or disinclined to entertain constitutional challenges to federal laws protecting slavery.

The opponents of slavery fell into several camps. In the early years of the nineteenth century, the so-called abolitionists favored immediate abolition. Many opponents of slavery who favored gradual emancipation declined to use that label. Generally, political office holders fell into this latter camp. For simplicity’s sake, we will refer to all people who wished to see slavery abolished — whether gradually or immediately — as “abolitionists.” And, we will distinguish among three categories of abolitionists who favored different methods to abolish slavery: the Radical Abolitionists, the Political Abolitionists, and the Constitutional Abolitionists.


a. Radical Abolitionists

First, the “radical abolitionists” rejected any political or constitutional compromises over slavery. Instead, they favored “no union with the slave power.” In other words, they argued that Northern states should secede from the Union, which they called “disunion-ism.” The radical abolitionists predicted that without the benefit of the Fugitive Slave Clause, the border states would either be drained of slaves by those fleeing to freedom in the North, or the South would bankrupt itself by trying to keep slaves from escaping. Either way, they contended, the slave system would eventually collapse. The radical abolitionists publicly voiced their views about the immorality of slavery. But many of them viewed the political system as inherently corrupt, and refused to become involved with that process.10 Their refusal to engage with the political process greatly limited both their effectiveness and their political appeal.



b. Political Abolitionists

Second, the “political abolitionists” sought to use political action to eliminate slavery in the South. Professor Richard H. Sewell explains that the political abolitionists “never 99attached to an antislavery society or [were] insistent on immediate emancipation, [but] nonetheless embraced non-extension in part because they thought it a perfectly constitutional way to hasten slavery’s downfall.”11 The political abolitionists, unlike the radical abolitionists, were willing to engage with the political process. Throughout the 1840s and 1850s, this group formed a series of antislavery political parties. In 1840, they formed the Liberty Party. Two of this party’s prominent founders were James Birney and Salmon Chase, both attorneys from Cincinnati, Ohio. (We will profile both men in our discussion of the Fugitive Slave Acts.) In 1840 and 1844, Birney was the Liberty Party’s candidate for President. The Liberty Party adopted a stridently antislavery platform, which proved to be largely unsuccessful.

In 1848, the Liberty Party was supplanted by the Free Soil Party, which was less radical. Instead of abolition, it stressed the non-extension of slavery into the territories. This position had a far greater political appeal in the North. Salmon Chase coined the party’s slogan: “Free soil, free speech, free labor, and free men.” The Free Soilers were more successful.

In 1850, Free Soil candidates won several seats in the Massachusetts state legislature. These small victories denied a majority to the two most prominent parties, the Whigs and the Democrats. The Free Soilers aligned with the Democrats in exchange for a valuable concession: the state legislature agreed to send Charles Sumner, a vocal abolitionist, to the U.S. Senate. Two years later, the Free Soilers executed the same strategy in Ohio: by winning a small number of seats in the state legislature, the Free Soilers were able to send Salmon Chase to join Sumner in the Senate. As part of the deal, Ohio Democrats also agreed to repeal the state’s racially discriminatory Black Code. This success was not limited to the state legislatures. At this time, the House of Representatives was sharply divided between the Whigs and Democrats. As a result, at one point, about a dozen Free Soil congressmen held the balance of power in the House, which gave them considerable influence.

In 1854, the Free Soilers were absorbed by the newly formed Republican Party. In 1856, the Republican Party nominated John C. Frémont as its nominee for the presidency. The Republicans adapted the Free Soil Party slogan: “Free speech, free press, free soil, free men, Frémont and victory!” Frémont would lose the 1856 election. But the candidate in 1860, Abraham Lincoln, would prove far more successful.



c. Constitutional Abolitionists

Third, the “Constitutional Abolitionists” made constitutional objections to slavery. The people in this group were largely a subset of the political abolitionists. There was one notable exception. Lysander Spooner, a Massachusetts lawyer, offered extensive constitutional objections to slavery, but also opposed political action. However, Spooner was pragmatic — he largely kept his latter views to himself.

Benjamin F. Shaw described the complicated relationship among the abolitionists:


[T]he fight for liberty in this land was begun by the Radical Abolitionists long before the final battle. . . . They were followed, however, by a class known as Constitutional Abolitionists; equally bold and brave, but more practical. It was the labor of the latter that accomplished 100glorious results; fought the good battle to a finish and destroyed the slave power. They were among the organizers of the Republican Party.12



The remainder of this chapter will focus on the work of the Constitutional Abolitionists. Specifically, we will study the arguments they raised against the constitutionality of the federal Fugitive Slave Act of 1793.





C. THE FUGITIVE SLAVE ACT OF 1793

Five years after the Constitution was ratified, the federal government enacted the Fugitive Slave Act of 1793. This law authorized slave catchers to travel across state lines and arrest runaway slaves. The slave catcher could return the slave to bondage after obtaining a certificate of removal from a federal judge or state magistrate. But this statute raised a constitutional question: Did Congress have any power to enforce Article IV, Section 2, Clause 3?

Quickly, a divide formed over the constitutionality of this law. The slaveholders defended a broad conception of federal power. However, the Constitutional Abolitionists contended that the Fugitive Slave Act was unconstitutional. Salmon P. Chase argued that Congress lacked the enumerated power to authorize slave catchers to kidnap alleged slaves and forcibly transport them back to slave states. The Supreme Court would disagree with Chase in Prigg v. Pennsylvania (1842). This case, decided by the Taney Court, upheld the federal law as a valid exercise of Congress’s implied powers. In the wake of Prigg, the Constitutional Abolitionists began to develop sophisticated constitutional arguments based on the original public meaning of the Constitution.


1. Salmon P. Chase Argued That the Fugitive Slave Act Was Unconstitutional

Salmon P. Chase, an Ohio attorney, became a prominent advocate for what some have called “constitutional abolitionism.” In 1837, at the age of 29, he helped develop a novel constitutional argument: Congress lacked the enumerated powers to implement the Fugitive Slave Act of 1793. Chase would first present this argument in a case concerning Matilda, a runaway slave.

Matilda’s owner — who was also her slaveholding father — had taken her north to accompany him on a trip. While they were in Northern states, he held her out as his white daughter. Having stepped on free soil and breathed free air, Matilda pleaded with her father for a certificate of emancipation, but he refused. When they reached Cincinnati on their return journey, Matilda fled to the small neighborhood of free blacks in Cincinnati. While there, she came to be employed as a maid by an attorney named James Birney. Birney had formerly been a slaveholder in Kentucky, but later moved to Cincinnati, Ohio to advocate against slavery. In 1836, he founded the abolitionist newspaper The 101Philanthropist. In his paper, he not only opposed slavery, he also maintained that African Americans were entitled to equal rights and opportunities with white people.

Matilda’s father sent slave catchers to find her and bring her back. Soon, she was located and held in custody. The slave catchers sought her removal from Ohio pursuant to the Fugitive Slave Act of 1793.* Birney recruited his fellow Cincinnatian attorney, Salmon Chase, to assist in Matilda’s legal defense. They sought a writ of habeas corpus for Matilda’s freedom. Together, Birney and Chase developed an argument that Congress lacked the enumerated powers to enact the Fugitive Slave Act. Therefore, the slave catchers could not rely on this law to remove Matilda. And, because the Act was unconstitutional, state judges were not obligated to assist slave catchers who were attempting to return runaway slaves. Chase presented this argument before the local judge in Cincinnati, Ohio. Ultimately, Chase lost the case, but this incident changed the course of his career.
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James Birney

We include an excerpt of Chase’s argument on behalf of Matilda, which was published in a widely distributed pamphlet. This pamphlet helped Chase’s rise to prominence in the national antislavery movement.


Speech of Salmon P. Chase, in the Case of the Colored Woman, Matilda, Who Was Brought Before the Court of Common Pleas of Hamilton County, Ohio, by Writ of Habeas Corpus (March 11, 1837)


STUDY GUIDE


	Article IV, Section 2 of the Constitution provides: “No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due.” Chase focused on the fact that the Fugitive Slave Clause is located in 102Article IV. What is the significance of the fact that the Fugitive Slave Clause is located in Article IV, rather than in Article I?

	In light of the Fugitive Slave Clause, what is Chase’s argument that the Fugitive Slave Act of 1793 was beyond the scope of Congress’s enumerated powers? How does he distinguish the provisions of Article IV from those in the first three articles?

	How does Chase interpret the Necessary and Proper Clause? How does he use the Tenth Amendment? How does he reconcile his legal and constitutional analysis with natural rights?
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Salmon P. Chase in his youth

. . . Slavery is admitted, on all hands, to be contrary to natural right. Wherever it exists at all, it exists only in virtue of positive law. The right to hold a man as a slave is a naked legal right. It is a right which, in its own nature, can have no existence beyond the territorial limits of the state which sanctions it, except in other states whose positive law recognises and protects it. It vanishes when the master and the slave meet together in a state where positive law interdicts slavery. The moment the slave comes within such a state, he acquires a legal right to freedom. The petitioner, Matilda, is now within the limits of Ohio, by whose fundamental law slavery is positively and forever interdicted. Admitting then, that she was once a slave, and is now claimed as such: admitting that if she is a slave, the present detention is lawful, still, it by no means follows that she is now a slave, or now legally restrained. On the contrary, she is now legally free: legally restored to her natural right; unless some exception to the great interdict can be clearly shown. And is there a man of all who hear me, who would rejoice that this poor woman, if legally free, should nevertheless be given up because once a slave? Is there a citizen of Ohio within these walls, who regards this woman as a mere article of property, the title to which is founded in natural right, and is recognised by the law of nations, and is protected by the positive laws of all states, and as bound to her owner by the same permanent ties which connect him with his horse or his ox? — If there be, let me tell that individual, that the constitution of Ohio frowns upon him, and that the soil of Ohio is dishonored by his tread. . . .

I maintain . . . that the [Fugitive Slave] act of congress which authorizes justices of the peace, without a jury, to try and decide the most important questions of personal liberty, which makes the certificate of a justice a sufficient warrant for the transportation out of the state, of any person, whom he may adjudge to be an escaping servant, — is not . . . warranted by the constitution of the United States. The leading object of the framers of 103our federal constitution was to create a national government, and confer upon it adequate powers. A secondary object was to adjust and settle certain matters of right and duty, between the states and between the citizens of different states, by permanent stipulations having the force and effect of a treaty. Both objects were happily accomplished.

The constitution establishes a form of government, declares its principles, defines its sphere, and confers its powers. It creates the artificial being, denominated “the government,” and breathes into it the breath of life, and imparts to each branch and member, the necessary energies and faculties. It also establishes certain articles of compact or agreement between the states. It prescribes certain duties to be performed by each state and its citizens, towards every other state and its citizens: and it confers certain rights upon each state and its citizens, and binds all the states to the recognition and enforcement of these rights.

These different ends of the constitution — the creation of a government and the establishment of a compact, are entirely distinct in their nature. Either might be attained independently of the other. If all the clauses of compact in the constitution were stricken out, the government created by it would still exist. If the articles and sections, establishing a form of government, were blotted from the constitution, the clauses of compact might still remain in full force, as articles of agreement among the states.

The clauses of compact confer no powers on the government: and the powers of government cannot be exerted, except in virtue of express provisions, to enforce the matters of compact. . . . Now what is the clause in the constitution in regard to fugitives from labor, but an article of agreement between the states? It is expressed in these words, “No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation thereof, be discharged from such service or labor; but shall be delivered up on claim of the party to whom such service or labor may be due.” Does this clause confer any power on government, or on any officer or department of government? — Clearly not. It says nothing about the government, or its officers, or its departments. It declares that the citizens of no state in the Union, legally entitled to the service of any person, shall be deprived of that right to service, by the operation of the laws of any state into which the servant may escape; and it requires such state to deliver him up, on the claim of the lawful master.

The clause, then, restrains the operation of state constitutions and state laws in a particular class of cases; and it obliges, so far as a compact can oblige, each state to the performance of certain duties towards the citizens of other states. The clause has nothing to do with the creation of a form of government. It is, in the strictest sense, a clause of compact. The parties to the agreement are the states. The general government is not a party to it, nor affected by it. If the clause stood alone in the constitution, it would mean precisely what it does now, and would be just as obligatory as it is now. Nothing can be plainer, then, than that this clause cannot be construed as vesting any power in the government, or in any of its departments, or in any of its officers; and this is the only provision in the constitution which at all relates to fugitives from labor.

Now the whole legislative power of congress is derived, either from the general grant of power, “to make all laws, necessary and proper for carrying into execution all the powers vested by the constitution in the government of the United States, or in any department or officer thereof”; or from special provisions in relation to particular subjects. If congress has any power to legislate upon the subject of fugitives from labor, it must 104be derived from one of these sources, — from the general grant, or from some special provision.

It cannot be derived from the general grant, because the clause in regard to fugitives from labor, vests no power in the national government, or in any of its departments or officers; and the general grant of legislative power is expressly confined to the enactment of laws, necessary and proper to carry into execution the powers so vested. Nor can it be derived from any special provision: for none is attached to the clause relating to fugitives from service. The conclusion seems inevitable, that the constitution confers on congress no power to legislate in regard to escaping servants.

Where then is this power? Undoubtedly it is reserved to the states; for “all powers not delegated to the United States, nor prohibited to the states, are reserved to the states or to the people.” The constitution restrains the operation of the state constitutions and the state laws, which would enfranchise the fugitive. It also binds the states to deliver him up on the claim of the master, and by necessary inference, it obliges them to provide a tribunal before which such claim may be asserted and tried, and by which such claims may be decided upon, and, if valid, enforced: but it confers no jot of legislative power on congress.

This construction of this clause in the constitution, is strengthened by reference to another provision. The first clause of the first section of the same article, in which the provision in regard to escaping servants is found, is in these words: “full faith and credit shall be given, in each state, to the public acts, records, and judicial proceedings of every other state.” This clause, so far, is of the same nature with the clause in regard to fugitives from labor. It is a clause of compact, and it pledges the faith of each state to the faithful observance of it. But it confers no power on government, or any of its departments or officers. Congress, therefore, could not legislate in reference to the subject of it in virtue of the general grant of legislative power.

Aware of this, the framers of the constitution annexed to this first clause, a second, specially providing that congress might “prescribe, by general laws, the manner in which such acts, records, and proceedings shall be proved, and the effect thereof.” Am I not right in saying that the framers of the constitution were aware, that without this special provision, congress would have no power to legislate upon the subject of the section? If the first clause, propria vigore, confers on Congress legislative power, why add the second? Why add it, if legislative power is conferred by the general grant, or by any other provision in the constitution? . . .

The framers of the constitution were men of large experience, comprehensive knowledge, sound judgment, and great ability. Among them were Hamilton, and Madison, and Washington. Such men, in framing such an instrument would avoid all needless repetition. They would not incorporate into the constitution a special provision upon any subject unnecessarily. To them, therefore, the second clause of the section under consideration, must have appeared not only fit, but necessary. But if a special provision was necessary to enable congress to legislate in regard to the authentication and effect of records, why is not a special provision necessary to enable congress to legislate in regard to fugitive servants? Can the counsel explain?

Both clauses of the constitution are of the same nature. Neither has any thing to do with creating, organizing, or energizing a form of the government. Both are articles of compact. If then, the framers of the constitution had intended that congress might 105legislate in reference to the subjects of both, would not special provisions, conferring such legislative power, have been annexed to both? Is not the annexation of such a special provision to one clause, and not to the other, decisive evidence that the convention intended to confer legislative power in regard to the subject of one clause, and to withhold legislative power in reference to the subject of the other? This conclusion seems to me inevitable. I see not how the counsel for the claimant, with all their ability and ingenuity, can frame an argument which will conduct to any other.

Nor is it difficult to assign valid and substantial reasons why the convention should not entrust to congress any legislative power upon this subject. Let us suppose that, when this clause about escaping servants was under discussion, a member had proposed to annex another clause in these words, “And congress shall have power to appoint officers in each state to try and determine the validity of such claims; and to provide by law for the apprehension and re-delivery of persons so escaping.” Would not the answer have been, “What! Give congress power to appoint officers to try questions of personal liberty, and to provide for the arrest and redelivery of all persons who may be claimed as escaping servants? Who would be safe under such a constitution? What personal right, conferred by God and guarantied by the state constitutions, might not be prostrated under it? Who might not be claimed as a fugitive from labor? Who would be secure against condemnation to servitude? To little purpose has liberty been achieved, if only to be placed in jeopardy like this.” And if this answer had failed to satisfy the convention, and the clause had been incorporated into the constitution, can any one believe that it would have received the assent of the states?

Let it be remembered that the states existed before the federal constitution, and that the fundamental law of each asserted and guarantied the absolute, inherent, and unalienable rights of every citizen. Among these were reckoned “life, liberty, and the pursuit of happiness”: and can it be supposed that any state, especially any nonslaveholding state, would have assented to a constitution which would withdraw from either of these rights, the ample shield of the fundamental law, and leave it exposed to the almost unlimited discretion of congress, and of officers appointed by congress? I think not. . . .

I have now done with this case. I have presented, feebly perhaps and unsuccessfully, but honestly and fearlessly, the great principles, legal and constitutional, which, in my judgment, ought to govern it. I have not asked — I do not now ask, in behalf of my humble client, deliverance from imprisonment, because that imprisonment is against natural right, but because it is against the constitution and against the law. I claim, however in her behalf, that it be borne in mind that there is such a thing as natural right, derived, not from any civil constitution or civil code, but from the constitution of human nature and the code of heaven.

This court, I am sure, need not to be reminded of the original, paramount truth, written upon the hearts of all men by the finger of God, the same in all ages and in all climes, and destined to no change, proclaimed by our fathers, in the declaration of independence, to be selfevident, and reiterated in our state constitution as its fundamental axiom, that all men are born “equally free.” And if the petitioner at the bar cannot expect, here, the full benefit of this fundamental truth; if her right to freedom must, here, be vindicated upon narrower grounds, let her have, at least this advantage from it.

Let her be regarded as free, until it be shown by the fullest and clearest evidence, that her case falls within some exception to the universal law of human liberty. Let the 106proceedings by which she is now, without the accusation of crime, and without the suspicion of guilt, deprived of freedom and driven a suppli[c]ant to this bar, be narrowly scrutinized. Let every provision, unfavorable to liberty, whether legal or constitutional, receive a strict and rigorous interpretation. And if, when thus scrutinized, these proceedings shall be found insufficient, and especially if they shall be found to be warranted by no law and repugnant to the most vital principles of our social system; if, when thus interpreted, those provisions, which exclude a certain class of persons from the benefit of these vital principles, shall be found not broad enough to reach the case of this petitioner; I demand her discharge in the name of justice, of liberty, and of our common humanity.



The judge in Cincinnati rejected Chase’s arguments. Matilda was taken “down the river” by boat the next day. She was sold in New Orleans, and was never heard from again.

Matilda’s case undercuts the commonly held view that federalism and states’ rights arguments were used exclusively to defend slavery. Southerners were more than willing to use federal power to bolster the slave system whenever they could muster the votes to do so. In contrast, the Constitutional Abolitionists relied on federalism and states’ rights to oppose slavery. Free states soon began to enact so-called personal liberty laws that protected free African Americans within their borders, and prevented them from being wrongly captured by slave catchers.

The Supreme Court considered the constitutionality of Pennsylvania’s personal liberty law, as well as the federal Fugitive Slave Act, in Prigg v. Pennsylvania (1842).




2. The Taney Court Upheld the Constitutionality of the Fugitive Slave Act

In the presidential election of 1800, Thomas Jefferson, a Republican, defeated John Adams, a Federalist. Before the inauguration, Adams appointed Chief Justice John Marshall to the Supreme Court. Marshall would serve more than three decades on the Court. During his tenure, the American political system would radically change.

In the wake of the disastrous War of 1812 with England, the pro-British Federalist party fell apart. It was eventually replaced by the Whigs. In 1828, the Jeffersonian Republicans were replaced by a more tightly organized Democratic party. This party sometimes called itself “The Democracy” because it purported to speak for the people.1 The new Democratic Party was the brainchild of Martin van Buren. It was formed to support the presidential candidacy of Andrew Jackson, who won the election of 1828. Jackson was a hero of the War of 1812. He was the general credited with defeating the British at the Battle of New Orleans at the end of that war. In January 1835, Chief Justice Marshall died. President Jackson would now get the chance to place his stamp on the Supreme Court.

In July 1835, Jackson nominated Roger Brooke Taney (pronounced Taw-nee) to succeed John Marshall as Chief Justice. Taney belonged to a wealthy and influential 107tobacco-growing family in Maryland. Originally a Federalist, he became a staunch Democrat. Taney had served in several positions in Jackson’s cabinet: Attorney General, Secretary of War, and Secretary of the Treasury. In that last position, he assisted Jackson in dismantling the national bank. Recall that President Jackson had vetoed the reauthorization of the national bank. Like Jackson, Taney shared the Democrats’ commitment to states’ rights, as well as to slavery.

Taney proved to be a very controversial and unpopular nominee. The Senate giants — Henry Clay, John Calhoun, and Daniel Webster — all lined up against Taney and Jackson. One New York newspaper called Taney “unworthy of public confidence, a supple, cringing tool of power.” Another newspaper attacked him as a “political hack.” Indeed, one year earlier, the Senate had blocked Taney’s nomination as an Associate Justice of the Supreme Court. The Senate even voted to eliminate that seat on the Court, but the House failed to support the bill. In response to the Senate’s resistance to Taney, Jackson declined to send any other nominations to the Senate.2


Taney married Anne Key, the sister of Francis Scott Key. Key wrote “The Star Spangled Banner” during the British bombardment of Baltimore during the War of 1812.



Eventually, the opposition fizzled out. Taney was finally confirmed in March 1836 by a vote of 29-15. He would serve on the Court until 1864. During this time, he presided over several significant cases concerning slavery. His most infamous decision was Dred Scott v. Sandford (1857). In that case, the Court held that (1) people of African descent could never be citizens, and (2) the federal government could not bar slavery in the territories from which future states would be formed.

The Taney Court decided another highly significant case concerning slavery that is not nearly as well known. Prigg v. Pennsylvania (1842) upheld the constitutionality of the Fugitive Slave Act of 1793. This federal law authorized slave catchers to travel across state lines, arrest runaway slaves, and return them to their masters. Justice Joseph Story wrote the majority opinion in Prigg. The Madison appointee was an arch-Federalist, and was a close confidant of Chief Justice Marshall. Justice Story found that Congress had the power to enact the Fugitive Slave Act. Chief Justice Taney joined the majority opinion, and wrote a concurring opinion.

Under the Court’s practices, Chief Justice Taney would have tasked Story with writing the majority opinion. Seven years earlier, President Jackson declined to promote Associate Justice Story to Chief Justice. Jackson thought that Story, who favored a strong federal power, too closely resembled John Marshall. In Prigg, however, Story’s strident nationalism overlapped with Taney’s proslavery sentiments.
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Justice Joseph Story wrote the majority opinion in Prigg v. Pennsylvania.
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STUDY GUIDE


	Salmon Chase contended that Article IV, Section 2, does not empower Congress to enact the Fugitive Slave Act. How does Justice Story address this argument? (Hint: How exactly does Story rely on the Necessary and Proper Clause?)

	Story claims that the Fugitive Slave Clause was essential to the ratification of the Constitution. How do you respond to this argument? (Hint: Did a similar provision exist in the Articles of Confederation?)

	We have come to associate the Southern side of the Civil War with that of “states’ rights.” Does Congress’s enactment of the Fugitive Slave Act, and the outcome of Prigg, challenge that narrative?





Prigg v. Pennsylvania 41 U.S. (16 Pet.) 539 (1842)
[image: ] Video on CasebookConnect.com

[Margaret Morgan, a slave, left Maryland to marry a free black man in Pennsylvania. She did so with the apparent acquiescence of her owner, John Ashmore. Morgan gave birth to at least one of her children in Pennsylvania. After John Ashmore died, his widow sent Edward Prigg and others to recapture Morgan. They captured Morgan, her husband, and their children in York County, Pennsylvania. Pennsylvania’s “personal liberty law” required that certificates of removal be obtained from a state judge, justice of the peace, or alderman. Prigg took Morgan and her children (but not her husband) to Maryland without obtaining a certificate. The York County prosecutor obtained indictments against Prigg and his helpers for violating the liberty law and for kidnapping. After a public outcry and extensive negotiations between state officials, Maryland extradited Prigg to Pennsylvania, where he was convicted of kidnapping. Morgan and her children were “sold down the river” and shipped south, where they remained in bondage. The Pennsylvania Supreme Court affirmed Prigg’s conviction. He appealed to the U.S. Supreme Court, and challenged the constitutionality of the Pennsylvania “personal liberty law.” — Eds.]

Mr. Justice Story delivered the opinion of the court. . . .

Few questions which have ever come before this Court involve more delicate and important considerations; and few upon which the public at large may be presumed to feel a more profound and pervading interest. . . .

Before, however, we proceed to the points more immediately before us, it may be well — in order to clear the case of difficulty — to say, that in the exposition of this part of the Constitution, we shall limit ourselves to those considerations which appropriately and exclusively belong to it, without laying down any rules of interpretation of a more general nature. It will, indeed, probably, be found, when we look to the character of the Constitution itself, the objects which it seeks to attain, the powers which it confers, the 109duties which it enjoins, and the rights which it secures, as well as the known historical fact that many of its provisions were matters of compromise of opposing interests and opinions; that no uniform rule of interpretation can be applied to it which may not allow, even if it does not positively demand, many modifications in its actual application to particular clauses. And, perhaps, the safest rule of interpretation after all will be found to be to look to the nature and objects of the particular powers, duties, and rights, with all the lights and aids of contemporary history; and to give to the words of each just such operation and force, consistent with their legitimate meaning, as may fairly secure and attain the ends proposed.

There are two clauses in the Constitution upon the subject of fugitives, which stand in juxtaposition with each other, and have been thought mutually to illustrate each other. They are both contained in the second section of the fourth article, and are in the following words:


A person charged in any state with treason, felony or other crime, who shall flee from justice, and be found in another state, shall, on demand of the executive authority of the state from which he fled, be delivered up, to be removed to the state having jurisdiction of the crime.

No person held to service or labor in one state under the laws thereof, escaping into another, shall in consequence of any law or regulation therein, be discharged from such service or labor; but shall be delivered up, on claim of the party to whom such service or labor may be due.



The . . . true interpretation [of the last clause] is directly in judgment before us. Historically, it is well known, that the object of this clause was to secure to the citizens of the slaveholding states the complete right and title of ownership in their slaves, as property, in every state in the Union into which they might escape from the state where they were held in servitude. The full recognition of this right and title was indispensable to the security of this species of property in all the slaveholding states; and, indeed, was so vital to the preservation of their domestic interests and institutions, that it cannot be doubted that it constituted a fundamental article, without the adoption of which the Union could not have been formed. Its true design was, to guard against the doctrines and principles prevalent in the non-slaveholding states, by preventing them from intermeddling with, or obstructing, or abolishing the rights of the owners of slaves.

By the general law of nations, no nation is bound to recognise the state of slavery, as to foreign slaves found within its territorial dominions, when it is in opposition to its own policy and institutions, in favour of the subjects of other nations where slavery is recognised. If it does it, it is as a matter of comity, and not as a matter of international right. The state of slavery is deemed to be a mere municipal regulation, founded upon and limited to the range of the territorial laws. This was fully recognised in Somerset’s Case. . . . It is manifest from this consideration, that if the Constitution had not contained this clause, every non-slaveholding state in the Union would have been at liberty to have declared free all runaway slaves coming within its limits, and to have given them entire immunity and protection against the claims of their masters; a course which would have created the most bitter animosities, and engendered perpetual strife between the different states. The clause was, therefore, of the last importance to the safety and security of the southern states; and could not have been surrendered by them without endangering their whole property in slaves. The clause was accordingly adopted into the 110Constitution, by the unanimous consent of the framers of it; a proof at once of its intrinsic and practical necessity.

How, then, are we to interpret the language of the clause? The true answer is, in such a manner, as, consistently with the words, shall fully and completely effectuate the whole objects of it. If by one mode of interpretation, the right must become shadowy and unsubstantial, and without any remedial power adequate to the end; and by another mode it will attain its just end and secure its manifest purpose; it would seem, upon principles of reasoning, absolutely irresistible, that the latter ought to prevail. No Court of justice can be authorized so to construe any clause of the Constitution as to defeat its obvious ends, when another construction, equally accordant with the words and sense thereof, will enforce and protect them.

The clause manifestly contemplates the existence of a positive, unqualified right on the part of the owner of the slave, which no state law or regulation can in any way qualify, regulate, control, or restrain. The slave is not to be discharged from service or labor, in consequence of any state law or regulation. Now, certainly, without indulging in any nicety of criticism upon words, it may fairly and reasonably be said, that any state law or state regulation, which interrupts, limits, delays, or postpones the right of the owner to the immediate possession of the slave, and the immediate command of his service and labour, operates, pro tanto, a discharge of the slave therefrom. . . .

[T]he clause contains a positive and unqualified recognition of the right of the owner in the slave, unaffected by any state law or legislation whatsoever, because there is no qualification or restriction of it to be found therein; and we have no right to insert any which is not expressed, and cannot be fairly implied. . . . If this be so, then . . . the owner must, therefore, have the right to seize and repossess the slave, which the local laws of his own state confer upon him as property; and we all know that this right of seizure and recaption is universally acknowledged in all the slaveholding states. . . . Upon this ground we have not the slightest hesitation in holding, that, under and in virtue of the Constitution, the owner of a slave is clothed with entire authority, in every state in the Union, to seize and recapture his slave, whenever he can do it, without any breach of the peace, or any illegal violence. In this sense, and to this extent this clause of the Constitution may properly be said to execute itself; and to require no aid from legislation, state or national.

But the clause of the Constitution does not stop here; nor indeed, consistently with its professed objects, could it do so. Many cases must arise in which, if the remedy of the owner were confined to the mere right of seizure and recaption, he would be utterly without any adequate redress. He may not be able to lay his hands upon the slave. He may not be able to enforce his rights against persons who either secrete or conceal, or withhold the slave. He may be restricted by local legislation, as to the mode of proofs of his ownership; as to the Courts in which he shall sue, and as to the actions which he may bring; or the process he may use to compel the delivery of the slave. Nay, the local legislation may be utterly inadequate to furnish the appropriate redress...; and this may be innocently as well as designedly done, since every state is perfectly competent, and has the exclusive right, to prescribe the remedies in its own judicial tribunals, to limit the time as well as the mode of redress, and to deny jurisdiction over cases, which its own policy and its own institutions either prohibit or discountenance.

If, therefore, the clause of the Constitution had stopped at the mere recognition of the right, without providing or contemplating any means by which it might be established 111and enforced, in cases where it did not execute itself, it is plain, that it would have been, in a great variety of cases, a delusive and empty annunciation. . . .

And this leads us to the consideration of the other part of the clause, which implies at once a guarantee and duty. It says, “But he (the slave) shall be delivered up, on claim of the party to whom such service or labor may be due.” Now, we think it exceedingly difficult, if not impracticable, to read this language and not to feel that it contemplated some further remedial redress than that which might be administered at the hands of the owner himself. . . . If, indeed, the Constitution guaranties the right, and if it requires the delivery upon the claim of the owner, (as cannot well be doubted), the natural inference certainly is, that the national government is clothed with the appropriate authority and functions to enforce it.

The fundamental principle applicable to all cases of this sort, would seem to be, that where the end is required, the means are given; and where the duty is enjoined, the ability to perform it is contemplated to exist on the part of the functionaries to whom it is intrusted. The clause is found in the national Constitution, and not in that of any state. It does not point out any state functionaries, or any state action to carry its provisions into effect.

The states cannot, therefore, be compelled to enforce them; and it might well be deemed an unconstitutional exercise of the power of interpretation, to insist that the states are bound to provide means to carry into effect the duties of the national government, nowhere delegated or intrusted to them by the Constitution. On the contrary, the natural, if not the necessary conclusion is, that the national government, in the absence of all positive provisions to the contrary, is bound, through its own proper departments, legislative, judicial, or executive, as the case may require, to carry into effect all the rights and duties imposed upon it by the Constitution. . . .

Congress has taken this very view of the power and duty of the national government. . . . The result of their deliberations was the passage of the act of the 12th of February 1793. . . . [This] legislation of Congress, if constitutional, must supersede all state legislation upon the same subject; and by necessary implication prohibit it. . . . [W]here Congress have exercised a power over a particular subject given them by the Constitution, it is not competent for state legislation to add to the provisions of Congress upon that subject; for that the will of Congress upon the whole subject is as clearly established by what it has not declared, as by what it has expressed.

But it has been argued, that the act of Congress is unconstitutional, because it does not fall within the scope of any of the enumerated powers of legislation confided to that body; and therefore it is void. Stripped of its artificial and technical structure, the argument comes to this, that although rights are exclusively secured by, or duties are exclusively imposed upon the national government, yet, unless the power to enforce these rights, or to execute these duties can be found among the express powers of legislation enumerated in the Constitution, they remain without any means of giving them effect by any act of Congress; and they must operate solely proprio vigore [“by its own force” — Eds.], however defective may be their operation; nay, even although, in a practical sense, they may become a nullity from the want of a proper remedy to enforce them, or to provide against their violation.

If this be the true interpretation of the Constitution, it must, in a great measure, fail to attain many of its avowed and positive objects as a security of rights, and a recognition of duties. Such a limited construction of the Constitution has never yet been adopted 112as correct, either in theory or practice. No one has ever supposed that Congress could, constitutionally, by its legislation, exercise powers, or enact laws beyond the powers delegated to it by the Constitution; but it has, on various occasions, exercised powers which were necessary and proper as means to carry into effect rights expressly given, and duties expressly enjoined thereby. The end being required, it has been deemed a just and necessary implication, that the means to accomplish it are given also; or, in other words, that the power flows as a necessary means to accomplish the ends. . . .

The provisions of the act of 12th February, 1793, relative to fugitive slaves is clearly constitutional in all its leading provisions. . . . Upon these grounds, we are of the opinion that the act of Pennsylvania upon which this indictment is founded, is unconstitutional and void. It purports to punish as a public offence against that state, the very act of seizing and removing a slave, by his master, which the Constitution of the United States was designed to justify and uphold. . . .

Taney, Ch. J.

I concur in the opinion pronounced by the court, that the law of Pennsylvania, under which the plaintiff in error was indicted, is unconstitutional and void; and that the judgment against him must be reversed. . . . But, as I understand the opinion of the court, it goes further, and decides, that the power to provide a remedy for this right is vested exclusively in congress. . . . I think, the states are not prohibited; and that, on the contrary, . . . the words of the article which direct that the fugitive “shall be delivered up,” seem evidently designed to impose it as a duty upon the people of the several states, to pass laws to carry into execution, in good faith, the compact into which they thus solemnly entered with each other. . . .

The delivery of the property itself — its prompt and immediate delivery — is plainly required, and was intended to be secured. Indeed, if the state authorities are absolved from all obligation to protect this right, and may stand by and see it violated, without an effort to defend it, the act of congress of 1793 scarcely deserves the name of a remedy. The state officers mentioned in the law are not bound to execute the duties imposed upon them by congress, unless they choose to do so, or are required to do so by a law of the state; and the state legislature has the power, if it thinks proper, to prohibit them. The act of 1793, therefore, must depend altogether for its execution upon the officers of the United States named in it. . . . And it will be remembered, that when this law was passed, the government of the United States was administered by the men who had but recently taken a leading part in the formation of the constitution. And the reliance obviously placed upon state authority, for the purpose of executing this law, proves that the construction now given to the constitution by the court, had not entered into their minds. Certainly, it is not the construction which it received in the states most interested in its faithful execution. . . .

It is true, that Maryland as well as every other slave-holding state, has a deep interest in the faithful execution of the clause in question. But the obligation of the compact is not confined to them; it is equally binding upon the faith of every state in the Union; and has heretofore, in my judgment, been justly regarded as obligatory upon all.

I dissent, therefore, upon these grounds, from that part of the opinion of the court which denies the obligation and the right of the state authorities to protect the master, when he is endeavoring to seize a fugitive from his service, in pursuance of the right given to him by the constitution of the United States; provided the state law is not in conflict with the remedy provided by congress. . . .
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I do not speak of slaves whom their masters voluntarily take into a non-slave-holding state. That case is not before us. I speak of the case provided for in the constitution; that is to say, the case of a fugitive who has escaped from the service of his owner, and who has taken refuge and is found in another state.




3. Constitutional Abolitionism: Rejecting the Framers’ Intent

In Prigg, Justice Story relied on the Framers’ unstated intentions. He wrote that the Constitution would never have been ratified if “every non-slaveholding state in the Union would have been at liberty to have declared free all runaway slaves coming within its limits.” The Court found these arguments based on purpose more persuasive than Salmon Chase’s arguments based on text.

Story did not speculate about the Framers’ intent in a vacuum. In 1840 — two years before Prigg was decided — James Madison’s notes from the Constitutional Convention were finally published. These debates show that the Framers of the Constitution deliberately made specific concessions to protect slavery.

The Radical Abolitionists, perhaps ironically, agreed with Story’s view about the Framers’ intent. At the time, the leading Radical Abolitionist was William Lloyd Garrison. His close associate, attorney Wendell Phillips, had been a student of Joseph Story’s at Harvard Law School. Garrison and his associates famously characterized the Constitution as “a covenant with death and an agreement with hell.” Even more ironically, the Radical Abolitionists would agree with Chief Justice Taney’s understanding of original intent in Dred Scott.

After Prigg was decided, the Garrisonians put James Madison’s recently published notes to use. In 1844, Phillips published The Constitution a Pro-slavery Compact: Or, Extracts from the Madison Papers, Etc. In his book, Phillips used quotes from the Philadelphia convention to show that the Framers of the Constitution had intended to protect slavery all along.
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That same year, two of the leading Constitutional Abolitionists would forcefully respond to the Garrisonians. Instead of relying on the Framers’ unstated intentions, William Goodell and Lysander Spooner based their arguments on the actual text of the Constitution.

In 1844, Goodell published Views of American Constitutional Law. In this seminal book, Goodell rejected a reading of the Constitution based on the Framers’ intentions. Instead, he advocated interpreting the Fugitive Slave Clause in particular, and the Constitution more broadly, according to its original plain or public meaning. Goodell rejected the claim that the Constitution represented “compromises” and “guaranties” in support of slavery. This contention, he wrote, “is seldom made out, from the provisions of that instrument itself without lugging in, what is claimed to be the ‘implied understanding’ of the supposed parties to the ‘compact’ — an understanding, without which it is assumed, the assent of the slave States to the Constitution, could not have been gained.” Goodell observed that, “in the absence of the appropriate words and phrases” to express any such compromise or guaranties, “resort is instantly had to supposed intentions and ‘understandings’ to eke out the construction!” He then lambasted proponents of original intent for selectively abandoning “any recognized principle of interpretation by which all other questions, the meaning of this national document, in particular, or of any other similar instrument, is supposed to be obtained.”1

In 1845, Spooner published The Unconstitutionality of Slavery, which built upon Goodell’s book in a critical regard. In his foundational book, Spooner presented an elaborate discussion of interpretive methodology. The first edition of Spooner’s book was 145 pages. Spooner’s book greatly appealed to Constitutional Abolitionists. The Radical Abolitionists would soon respond.
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Wendell Phillips, the Garrisonian, was “[g]oaded by charges that he was afraid to tackle the most famous antislavery analysis of the Constitution” in Spooner’s book.2 In 1847, Phillips published a ninety-page reply at his own expense. Phillips argued that focusing solely on the text of the Constitution, and not the Framers’ intent, leads to a reductio ad absurdum — that is, an argument that reduces to absurdity:


[I]f we construe the Constitution according to Mr. Spooner’s rules, women are constitutionally eligible to the Presidency and to Congress; nothing but “extraneous and historical evidence” shields us from this result. As Mr. Spooner does not allow of this when it will fix upon a clause any meaning contrary to “natural right,” he is bound to hold that women may now legally fill these offices, or to give up his rules. . . .3




Is the Original Meaning of the Constitution Gendered?

Today, prominent critics of originalism advance the view that, under an originalist interpretation of the Constitution, a woman could not be elected as President. Dean Erwin Chemerinsky, for example, contends that “under originalism it would be unconstitutional to elect a woman as president or vice president because the Constitution refers to these officeholders as ‘he,’ and the framers clearly intended that they be male.”4 Professor Robert Natelson counters that “during the Founding Era, as in all modern history before the 1970s, the pronoun [‘he’] served as standard pronouns of indefinite gender.” Further, Natelson notes, the Framers omitted “gender restrictions” that appeared in nearly all state constitutions of that era. For example, the New York Constitution referred to the state legislature as consisting of “two separate and distinct bodies of men.” By contrast, in New Jersey, where women could vote, the state constitution granted the right to hold office to “all inhabitants.”5

Wendell Phillips realized that under Spooner’s methodology a woman would constitutionally be eligible for the presidency and for Congress. Phillips viewed this outcome as absurd, and therefore rejected Spooner’s methodology. We think Phillips correctly described this implication of Spooner’s methodology, but consider this to be a good rather than bad outcome. And with respect to the original meaning of the text, we think Phillips is right and Chemerinsky is wrong.
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Gerrit Smith was a wealthy antislavery activist, and provided financial support to Lysander Spooner. In 1853, Smith was elected to the House as a Free Soiler from New York. He served one term before resigning his seat.



That same year, Spooner responded to Phillips with a “part second” of The Unconstitutionality of Slavery. In his reply, Spooner maintained that the “original meaning of the constitution itself” should control. And that meaning cannot be trumped by the unexpressed intentions of those who wrote the text, or by subsequent judicial decisions. The combined edition spanned nearly 300 pages in length, and was reprinted several times. Soon, the Constitutional Abolitionists would gain an important convert: Frederick Douglass, the famous runaway slave, abandoned the Garrisonians. Douglass publicly credited his conversion to a “careful study of the writings of Lysander Spooner, of Gerrit Smith, and of William Goodell.”6 We will discuss Douglass’s distinctive articulation of this originalist methodology in Chapter 3.

In this remarkable debate, Constitutional Abolitionists like Goodell and Spooner developed a different approach to constitutional interpretation than that of the Radical Abolitionists like Phillips and Garrison. Phillips relied on evidence of the original intentions of the Framers of the Constitution. Goodell and Spooner denied that this evidence was relevant. Instead, they based their claims on the original meaning of the text. This debate provides the earliest and clearest account of these two distinct forms of originalism. Scholars and jurists still argue about these issues today.



4. The Constitutional Abolitionists Respond to Prigg

In the following essay, Lysander Spooner criticized Justice Story’s opinion in Prigg by expanding on the arguments he developed in The Unconstitutionality of Slavery. In 117particular, Spooner contested Story’s interpretation of Article IV, Section 2, Clause 3. Spooner contended that this clause did not refer to slavery. If Spooner is correct, then Story’s holding would collapse: Congress would lack the power to enact the Fugitive Slave Act. Spooner also chastised Story for relying on the intentions of the Framers. Indeed, Spooner charged that Story had rejected this method of constitutional interpretation in his own treatise.

We do not offer this excerpt to endorse Spooner’s reading of the Fugitive Slave Clause. After this excerpt, we identify the problem with it. Rather, we offer it to show how constitutional interpretation took a turn toward “textualism” and away from the Framers’ intent. That turn had significant consequences leading up to the Civil War.


Lysander Spooner, A Defence for Fugitive Slaves Against the Acts of Congress of February 12, 1793 (September 18, 1850)


STUDY GUIDE


	Chief Justice Marshall wrote the majority opinion in United States v. Fisher (1805). He articulated the following principle of statutory interpretation: “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.” Spooner, and later Frederick Douglass, stressed this principle.

	This rule of construction allows a function for natural rights without calling for their direct protection by the courts. Is there anything wrong with adopting such a rule of construction? Does this rule qualify the “originalist” nature of Spooner’s interpretive method?

	In The Unconstitutionality of Slavery, Spooner identified an “innocent” meaning for each clause of the Constitution that obliquely referred to slavery with euphemisms. For example, he claimed that the phrase “persons held to service” referred to apprentices and indentured servants. But you need not be persuaded by his interpretation of Article IV, Section 2, Clause 3 — we aren’t — to accept the contention that the original meaning of the text rejected the concept of “property in man.”

	How did the Framers’ refusal to include an expressed endorsement of “property in man” affect later constitutional arguments about slavery?
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Neither the constitutional provision, nor either of said acts of Congress, uses the word slave, nor slavery, nor any language that can legally be made to apply to slaves. The only “person” required by the constitution to be delivered up, is described in the constitution as a “person held to service or labor in one state, under the laws thereof.” This language is no legal description of a slave, and can be made to apply to a slave only by a violation of all the most imperative rules of interpretation, by which the meaning of all legal instruments is to be ascertained. . . .

The word “held” being, in law, synonymous with the word “bound,” the description, “person held to service or labor,” is synonymous with the description in another Section, (Art. 1, Sec. 2), to wit, “those bound to service for a term of years.” . . . In fact, every body, courts and people, admit that “persons bound to service for a term of years,” as apprentices and other indent[ur]ed servants, are to be delivered up under the provision relative to “persons held to service or labor.” The word “held,” then, is regarded as synonymous with “bound,” whenever it is wished to deliver up “persons bound to service.” If, then, it be synonymous with the word “bound,” it applies only to persons who are “bound,” in a legal sense, — that is, by some legal contract, obligation, or duty, which the law will enforce. . . .

The Supreme Court of the United States, in the Prigg case, . . . made no pretence that the language itself of the constitution afforded any justification for a claim to a fugitive slave. On the contrary, they made the audacious and atrocious avowal, that for the sole purpose of making the clause apply to slaves, they would disregard, — as they acknowledged themselves obliged to disregard, — all the primary, established, and imperative rules of legal interpretation, and be governed solely by the history of men’s intentions, outside of the constitution. . . .

Thus it will be seen, that on the strength of history alone, they assume that “many of the provisions of the constitution were matters of compromise,” (that is, in regard to slavery); but they admit that the words of those provisions cannot be made to express any such compromise, if they are interpreted according to any “uniform rule of interpretation,” or “any rules of interpretation of a more general nature,” than the mere history of those particular clauses. Hence, “in order to clear the case of [that] difficulty,” they conclude that “perhaps the safest rule of interpretation after all will be found to be to look to the nature and objects of the particular powers, duties, and rights, with all the lights and aids of contemporary history; and to give to the words of each just such operation and force, consistent with their legitimate meaning, as may fairly secure and attain the ends proposed.” . . .

Stripped, then, of the covering, which that falsehood was intended to throw over their conduct, the plain English of the language of the Court is this, — that history tells us that certain clauses of the constitution were intended to recognize and support slavery; but inasmuch as such is not the legal meaning of the words of those clauses, if interpreted by the established rules of interpretation, we will, “in order to clear the case of [that] difficulty,” just discard those rules, and pervert the words so as to make them accomplish whatever ends history tells us were intended to be accomplished by them.

It was only by such a naked and daring fraud as this, that the court could make the constitution authorize the recovery of fugitive slaves.

And what were the rules of interpretation, which they thus discarded, “in order to clear the case of difficulty,” and make the constitution subserve the purposes of slavery? 119One of them is this, laid down by the Supreme Court of the United States: “The intention of the instrument must prevail; this intention must be collected from its words.” 12 Wheaton, 332. Without an adherence to this rule, it is plain we could never know what is, and what was not, the constitution.

Another rule is that universal one, acknowledged by all courts to be imperative, that language used must be construed strictly in favor of liberty and justice. The Supreme Court of the United States have laid down this rule in these strong terms.


Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects. United States vs. Fisher, 2 Cranch, 390.



Story delivered this opinion of the court (in the Prigg case), discarding all other rules of interpretation, and resorting to history to make the clause apply to slaves. And yet no judge has ever scouted more contemptuously than Story, the idea of going out of the words of the law, or the constitution, and being governed by what history may say were the intentions of the authors. He says [in his treatise, Commentaries on the Constitution of the United States, that],


. . . Nothing but the text itself was adopted by the people. . . . Is the sense of the constitution to be ascertained, not by its own text, but by the “probable meaning,” to be gathered by conjectures from scattered documents, from private papers, from the table-talk of some statesman, or the jealous exaggerations of others? Is the constitution of the United States to be the only instrument, which is not to be interpreted by what is written, but by probable guesses, aside from the text? What would be said of interpreting a statute of a state legislature, by endeavoring to find out, from private sources, the objects and opinions of every member; how every one thought; what he wished; how he interpreted it? Suppose different persons had different opinions, what is to be done? Suppose different persons are not agreed as to the “probable meaning” of the framers, or of the people, what interpretation is to be followed?

These, and many questions of the same sort, might be asked. It is obvious, that there can be no security to the people in any constitution of government, if they are not to judge of it by the fair meaning of the words of the text, but the words are to be bent and broken by the “probable meaning” of persons, whom they never knew, and whose opinions, and means of information, may be no better than their own. The people adopted the constitution, according to the words of the text in their reasonable interpretation, and not according to the private interpretation of any particular men. 1 Story’s Comm. on Const., 387 to 392.



And Story has said much more of the same sort as to the absurdity of relying upon “history” for the meaning of the constitution. It is manifest that if the meaning of the constitution is to be warped in the least, it may be warped to any extent, on the authority of history; and thus it would follow that the constitution would in reality be made by the historians, and not by the people. It would be impossible for the people to make a constitution, which the historians might not change at pleasure, by simply asserting that the people intended thus or so. . . .



Proponents of slavery and the Radical Abolitionists were unlikely allies: they agreed that the Constitution positively sanctioned slavery. All Constitutional Abolitionists 120disagreed with this premise. Some Constitutional Abolitionists, like Spooner and Goodell, maintained that slavery was actually unconstitutional even in those states that recognized it.

Other Constitutional Abolitionists relied on Spooner’s interpretive method, but reached a more moderate conclusion about the meaning of the Fugitive Slave Clause. Salmon P. Chase, for example, conceded that slavery was constitutional within the original thirteen states that retained the institution through positive law. His position is consistent with modern originalist theory. If the public would have understood the phrase “persons held to service” to be a reference to enslaved persons, then that was its original meaning, even if the word “slave” was not used. Such a conclusion does not rest on the intentions of the clause’s framers, but rather on the context that would inform the public’s understanding of this language.

Nevertheless, the fact that the Fugitive Slave Clause referred to “person[s] held to service or labour in one state, under the laws thereof” was also significant. The Constitution seemed to countenance that state law, and only state law, allowed the institution of slavery. This language reflected the theory of the Somerset Case: slavery was fundamentally unjust and it could only be based on positive law — in this case, “under the laws” of the Southern slave states. Therefore, under Chase’s view, a state could maintain slavery so long as its statutes permitted the institution. These conclusions did not rest on the intentions of the clause’s framers, but rather on the context that would inform the public’s understanding of this language.

Spooner had initially been hopeful of Chase. In an 1846 letter, Spooner wrote, “I have been in the habit of considering [Chase] the most important anti-slavery man in the west, and therefore I am anxious he should be on the right ground.”* But Chase’s failure to embrace some of Spooner’s substantive conclusions evoked his displeasure. In that same letter, the irascible Spooner wrote, “As to Chase, if I had him within arm’s length, I would break every bone in his body, if I could not otherwise make him understand, and either yield to, or answer the arguments in my book.”

Ultimately, Chase’s view would become dominant among Constitutional Abolitionists.
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CHAPTER 3 Slavery, Citizenship, and the Due Process of Law


ASSIGNMENT 1

A. SLAVERY AND THE DUE PROCESS OF LAW

Did the Constitution protect a right to own slaves? Following the Constitution’s ratification, the debate over slavery became increasingly bitter. Most antislavery activists agreed that the federal government lacked the power to abolish slavery in the states where it continued to exist. As a result, the political fight over slavery in Congress primarily concerned the federal territories. As new states were formed from these territories, each side feared that the other would gain the upper hand in Congress. This fear resulted in the Missouri Compromise of 1820. The new state of Missouri would be admitted as a slave state, but slavery would be prohibited in all new states north of the 36° 30′ line. The compromise was designed to preserve the political equipoise in Congress: for every new slave state that was admitted into the Union, a free state would also be admitted.
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[image: Map of the United States circa 1820 showing the Missouri Compromise]

The Missouri Compromise of 1820. Slavery was prohibited in all new states north of the 36° 30′ line, with the exception of Missouri.


The map shows the states and territories of United States circa 1820, with a bright line extending from the western boirder of Missouri to the eastern border of California marking the 36° 30' boundary of the Missouri Compromise. Utah Territory and Kansas Territory lie directly north of the line, and New Mexico Territory, Texas, and Indian Territory lie directly south.



The debate over slavery was not limited to the territories. In 1800, the federal capital had moved from Philadelphia to Washington, District of Columbia. This new federal district, sandwiched between Maryland to the north and Virginia to the south, permitted slavery. For decades, abolitionists petitioned Congress to abolish slavery in the nation’s capital. Their petitions were largely ignored. Eventually, in 1836, the House of Representatives tasked a select committee to consider the subject of slavery in the District of Columbia. The committee was chaired by Representative Henry L. Pinckney of South Carolina. His father was Charles Pinckney, one of the most active participants at the Constitutional Convention.

The committee concluded that abolishing slavery in the District of Columbia would deprive slaveholders of their property without due process of law, in violation of the Fifth Amendment. This clause limits the scope of federal power and provides: “No person shall be . . . deprived of life, liberty, or property, without due process of law.” Their report contended that the Constitution “could confer no power contrary to the fundamental principles of the Constitution itself, and the essential and inalienable rights of American citizens.” Congress’s power to legislate within the District, though exclusive, was “evidently qualified” by the Due Process Clause. “No republican could approve of any system of legislation by which the property of an individual, lawfully acquired, should be arbitrarily wrested from him by the high hand of power.” According to the committee, a law that “arbitrarily” deprives a person of his property is not consistent with the “due process of law.”
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Theodore Dwight Weld (1803-1895) was born in Hampton, Connecticut, and was raised near Utica, New York. He studied at the Oneida Institute in New York with Professor Charles Finney, who was also a lawyer and preacher. Soon, Weld converted to abolitionism. Weld later trained for the ministry at Lane Seminary in Cincinnati, a strongly antislavery institution. Weld would organize a series of antislavery debates between leading ministers and intellectuals. These debates created an important platform for voicing his own abolitionist sentiment. However, in 1834, the Board of Trustees at the seminary banned such student projects. In response, the charismatic Weld led a walkout of the majority of students. Shortly thereafter, his group of activists enrolled in Oberlin College in northern Ohio. Oberlin was the first college in the United States where instruction was regularly open to women and to African Americans. Weld declined a professorship at Oberlin. Instead, he became a full-time antislavery activist, operating mainly in New York. In 1838, he married the noted abolitionist and women’s rights advocate, Angelina Grimké.



Soon, the Pinckney report would receive a forceful response. The next year, abolitionist Theodore Dwight Weld published an article in the New York Evening Post contending that it was slavery that violated the Fifth Amendment. Weld made a clever argument. He turned the constitutional arguments advanced in Pinckney’s report against the committee. The House report had concluded that a law abolishing slavery would violate “the due process of law” because it “arbitrarily” deprived slave owners of their property. Weld made the same argument in reverse: the law establishing slavery violated the “due process of law” because it arbitrarily deprived slaves of their own liberty.

Weld observed that “[a]ll the slaves in the District have been ‘deprived of liberty’ by legislative acts.” The same laws that deprived the slaves of liberty also granted “the master ‘of the identical liberty’ previously taken from the slave.” That is, the same statute that authorized the master to hold a slave, deprived the slave of his freedom. Weld reasoned that these laws “were either [consistent with] ‘due process of law’ or they were not.” Weld then considered both possibilities. First, if the laws depriving slaves of their liberty were consistent with the “due process of law,” then a law depriving “the master ‘of the identical liberty’ previously taken from the slave” would also be consistent with the “due process of law.” In other words, if a law depriving the slaves of their property in themselves was constitutional, then a law depriving the master of the very same property right would also be constitutional.
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Next, Weld considered the second possibility: what “if the legislative acts ‘depriving’ [the slaves] of ‘liberty’ were not ‘due process of law’”? In that case, “then the slaves were deprived of liberty unconstitutionally, and these acts are void.” Weld concluded, “In that case the constitution emancipates” the slaves. Weld did not contest the basic premise of the Pinckney report: that the due process of law protects the fundamental right to hold property free of arbitrary interference. Instead, Weld extended Pinckney’s argument to both sides of the debate over slavery: the property right applies to the master and to the slave.

Both the committee and Weld shared a basic conception of “the due process of law.” A statute that deprives a person of liberty or property could still violate the Due Process Clause, even if it was enacted according to the legislative process; that is, the statute received a majority vote in the legislature, and was signed by the President. To comply with “the due process of law,” there is a greater requirement: the substance of the law cannot be arbitrary. A statute that arbitrarily deprives people of their liberty or property is not a binding “law” at all. The legislature does not have the proper power to enact a statute that denies a person the “due process of law.” This conception of the “due process of law” informed the original meaning of the Due Process Clause of the Fourteenth Amendment.

Weld made another argument. Slaveholders insisted that slaves must follow the laws. But that requirement is a two-way street. If the government demands that slaves must be obedient to the laws, then the government also has a duty to protect slaves in accordance with those laws; that is, the government owes the slaves a duty of protection. Weld questioned why “the government of the United States [is] unable to grant protection [to the slaves] where it exacts allegiance [from the slaves]?” He then answered his own question: “[i]t is an axiom of the civilized world . . . that allegiance and protection are reciprocal and correlative.” Therefore, “[p]rotection is the CONSTITUTIONAL RIGHT of every human being under the exclusive legislation of Congress who has not forfeited it by crime.” This concept was eventually incorporated into the text of the Equal Protection Clause of the Fourteenth Amendment. It provides that “nor shall any State . . . deny to any person within its jurisdiction the equal protection of the laws.”

For the next twenty years, Weld’s arguments became a staple of Constitutional Abolitionism. “In these remarkable due process and protection arguments,” writes historian William Wiecek, “Weld anticipated the following thirty years of antislavery constitutionalism, and hit upon the precise mode that antislavery Republicans would choose to destroy the vestiges of slavery.” Moreover, “Weld’s tract was a signpost for his contemporaries pointing to doctrines that would lead some of his fellow abolitionists to conclude in a few years that slavery was everywhere illegitimate.”



B. DRED SCOTT v. SANDFORD

The holding of Dred Scott v. Sandford (1857) is well known. First, People of African descent —  whether free or enslaved —  could never be citizens of the United States. And, second, the Court held that the Due Process Clause of the Fifth Amendment protected a slaveholder’s “property” interest in his slaves. For this reason, the Missouri Compromise, 125which abolished slavery in the federal territories, was declared unconstitutional. This federal law was enacted according to all of the required legislative procedures: the bill passed both Houses of Congress, and was signed into law by the President. Taney, however, found the ban on slavery violated the due process of law because its substance was arbitrary. This arbitrariness, Taney found, violated the Due Process Clause of the Fifth Amendment. (In Chapter 5, we will study the difference between substantive and procedural “due process of law.”) Here, Taney advanced the same argument proposed in the Pinckney Report. (Taney did not address Theodore Weld’s counterargument.)
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Dred and Harriet Scott

The vote in Dred Scott was 7-2. The two dissenters did not challenge the majority’s claim that the Fifth Amendment protected a person’s liberty or property from arbitrary statutes.

The dissenters also did not dispute Taney’s understanding of “the due process of law.” Instead, they denied that slaves were “property” for purposes of the Due Process Clause, regardless of how state law described them.

This infamous decision is part of the anti-canon. However, the facts that gave rise to Dred Scott are not well understood.* Dred Scott was a slave who belonged to Dr. Emerson, a surgeon in the U.S. Army. In 1834, Emerson took Scott from Missouri to Fort Armstrong in Rock Island, Illinois. This military post was located in a free state. Emerson continued to hold him as a slave. Two years later, Emerson was relocated to Fort Snelling in the Wisconsin Territory. (You can visit the historic Fort Snelling museum, which is located near Minneapolis, Minnesota.) Under the Missouri Compromise and the Wisconsin Enabling Act, Fort Snelling was located in a free territory. Slavery was forbidden in a “free soil” territory.

While at Fort Snelling, Scott met Harriet Robinson, an enslaved person who belonged to another army officer. With Emerson’s consent, Scott and Robinson were married. In 1837, Emerson was transferred to Fort Jesup, Louisiana. The following year, Emerson married Irene Sanford and sent for Dred and Harriet from Fort Snelling. The Scotts followed Emerson and his family around the country, first to St. Louis, then to Fort Jesup, and then back to Fort Snelling. The Scott’s first child, Eliza, was born during a steamboat trip on the Mississippi River, north of the Missouri state line.

In 1840, Emerson was sent to fight in the Seminole War in Florida. He left his wife and slaves behind in St. Louis. After Emerson’s return, he moved to the free territory of Iowa but left Scott and his wife behind in St. Louis where they were hired out for wages. 126In 1843, Emerson died unexpectedly. His wife, Irene Sanford, inherited the Scott family as property.

In 1846, after laboring and saving for years, the Scotts sought to buy their freedom from Irene, but she refused. Dred and Harriet Scott, likely at the initiative of Harriet, then sued Irene in Missouri state court. Dred argued that he was legally free because he and his family had lived in a free territory where slavery was banned.

In 1850, the trial court declared Scott free. At the time, Missouri case law held that a slave was emancipated by virtue of traveling to a free territory or state. However, Scott’s wages had been withheld pending the resolution of his case. During that time Irene remarried and asked her brother, John Sanford of New York, to deal with her affairs. Mr. Sanford refused to pay Scott’s back wages, and appealed the trial court’s decision to the Missouri Supreme Court. On appeal, the state supreme court reversed prior precedent that had supported the Scotts’ claim to liberty, and ruled in favor of Sanford.

Scott did not appeal that judgment to the United States Supreme Court. Instead, he filed another lawsuit against Sanford in a federal circuit court. Scott claimed damages for Sanford’s alleged physical abuse against him. Due to a clerical error at the time, Sanford’s name was misspelled as “Sandford” in court records.

Federal courts have jurisdiction to hear diversity suits that involve “citizens” of different states. If Scott was in fact a citizen of Missouri, he could sue Sanford, a citizen of New York, in federal court. If Scott was not a citizen, however, the case must be dismissed because the federal court lacked jurisdiction.

The Supreme Court ruled against Scott. Chief Justice Taney’s majority opinion concluded that the Court lacked diversity jurisdiction because Scott, whether or not he was a citizen of Missouri, was not a citizen of the United States. Taney contended that descendants of African slaves could never become citizens of the United States —  even if they were emancipated under state law and were considered “citizens” by their state.

If the Court lacked jurisdiction to hear the case, the lawsuit should have been dismissed without reaching any other issue. Yet Taney took the opportunity to address another question that would prove politically explosive: the Missouri Compromise violated the Due Process Clause of the Fifth Amendment. As a result, Dred Scott was not emancipated when Emerson brought him into a federal free territory. This part of the Dred Scott decision proved to be politically momentous.

Now, slaveholders could assert a constitutional right to take their “property” into any territory. This holding virtually ensured that any new states formed from the territories would be slave states. If Congress could not ban slavery in some of the territories, some Northerners concluded that all of the territories might well permit slavery as soon as slaveholders settled there. If these pro-slavery territories were admitted as pro-slavery states, the delicate balance that the Missouri Compromise had attempted to preserve would be upset. Slave states would then have the upper hand in Congress, and in the Electoral College.

During this period, Southerners also argued that they had a constitutional right to travel with their slaves through Northern free states. They argued that this right to travel was one of the “privileges and immunities” protected by Article IV of the Constitution. If Chief Justice Taney was correct that slavery was a property right, regardless of local regulations, however, then a slaveholder may be able to hold that property indefinitely in a free state. During this period, Southerners were quite willing to assert a broad federal power to promote slavery, and trump what we today call “states’ rights.”
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These legal developments posed a serious threat to the free states. In the North, abolitionists were vocal, but in the minority. Most Northerners were indifferent to slavery in the South, which they considered to be none of their business. But these indifferent Northerners were deeply concerned about Southern control of the national government. That control would render the free, Northern states a permanent minority. The high-profile case of Dred Scott v. Sandford galvanized these fears.

That infamous decision fueled the growth of the new antislavery Republican Party, which was founded in 1854. Two years later, the Republican Party fielded its first presidential candidate, John C. Fremont, a 43-year-old retired Army officer. The party’s campaign slogan was “Free Speech. Free Press. Free Soil. Free Men. Fremont and Victory!” In 1860, Abraham Lincoln, the party’s presidential candidate, prevailed on a platform opposing any further extension of slavery. In response to Lincoln’s victory, Southern states seceded. In this way, Dred Scott can be seen as having led to the Civil War.


STUDY GUIDE


	How does Chief Justice Taney treat the existence of discriminatory statutes in free states? Do these laws really demonstrate that African Americans, who were free under state law, could not be deemed full citizens? After all, these same laws also discriminated against Native Americans, whom Taney conceded could become U.S. citizens. Is there another possible rationale for these restrictions that is consistent with the citizenship of free blacks?

	Are you persuaded by Taney’s interpretation of the Declaration of Independence? How does he limit the meaning of its “general words” in 1776? How do the dissenters respond to his claim?

	Taney identifies specific “privileges and immunities” of citizens of the United States. What are they? We will revisit this list when we study Slaughter-House Cases (1873) in Chapter 4.

	Taney writes that “the right of property in a slave is distinctly and expressly affirmed in the Constitution.” Is he right? Does the Constitution distinctly and expressly recognize the principle of “property in men”? Justice McLean also cites Prigg v. Pennsylvania (1842), which upheld the constitutionality of the Fugitive Slave Act. Does Prigg support Taney’s claim?

	In dissent, Justices McLean and Curtis seem to accept Chief Justice Taney’s view of the Due Process Clause of the Fifth Amendment: that provision allows the Court to evaluate the substance of a federal law. How do the dissenters disagree with the majority’s Due Process Clause analysis?

	In 1787, the Articles of Confederation Congress approved the Northwest Ordinance, which banned slavery in the so-called Northwest Territories. The Missouri Compromise copied the language banning slavery from the Northwest Ordinance. If Dred Scott was correct, then the Northwest Ordinance would also be unconstitutional. Should we lightly presume that a law, enacted the same year the Constitution was framed, was flagrantly unconstitutional? Does this history 128undermine Taney’s contention that the founding generation accepted the concept of “property in man”?

	Today, Dred Scott remains a potent weapon in debates about the proper method of constitutional interpretation. Opponents of “originalism” use Dred Scott as ammunition against that method of interpretation; others use the case to undermine the legitimacy of a reading of the Due Process Clause in which courts can evaluate the substance of a law. Can you see how? What response could each side make to these challenges?

	Was Dred Scott correctly decided in 1857? If Dred Scott was wrong, did the Constitution not sanction slavery, as Lysander Spooner had maintained? If Spooner was wrong, why are Taney and the Court so widely condemned? Should we not blame the Constitution, rather than its faithful interpreter, for approving of slavery? But if the blame falls on Taney, perhaps the Constitution was not as pro-slavery as he claimed?





Dred Scott v. Sandford 60 U.S. (19 How.) 393 (1857)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Taney delivered the opinion of the court.

This case has been twice argued. After the argument at the last term, differences of opinion were found to exist among the members of the court; and as the questions in controversy are of the highest importance, and the court was at that time much pressed by the ordinary business of the term, it was deemed advisable to continue the case, and direct a re-argument on some of the points, in order that we might have an opportunity of giving to the whole subject a more deliberate consideration. . . .
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Fort Snelling, where Dred and Harriet Scott met and were married.


The illustration shows a nineteenth century depiction of Fort Snelling as a large white building on a hill over a winding river.
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[I. Why a Descendant of African Slaves Can Never Be a Citizen of the United States]

[T]he question to be decided is, whether the facts stated in the plea are sufficient to show that the plaintiff is not entitled to sue as a citizen in a court of the United States. . . . This is certainly a very serious question, and one that now for the first time has been brought for decision before this court. But it is brought here by those who have a right to bring it, and it is our duty to meet it and decide it.

The question is simply this: Can a negro, whose ancestors were imported into this country, and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United States, and as such become entitled to all the rights, and privileges, and immunities, guarantied by that instrument to the citizen? One of which rights is the privilege of suing in a court of the United States in the cases specified in the Constitution.

It will be observed, that the plea applies to that class of persons only whose ancestors were negroes of the African race, and imported into this country, and sold and held as slaves. The only matter in issue before the court, therefore, is, whether the descendants of such slaves, when they shall be emancipated, or who are born of parents who had become free before their birth, are citizens of a State, in the sense in which the word citizen is used in the Constitution of the United States. And this being the only matter in dispute on the pleadings, the court must be understood as speaking in this opinion of that class only, that is, of those persons who are the descendants of Africans who were imported into this country, and sold as slaves . . . .

The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial communities, and never amalgamated with them in social connections or in government. But although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by their own laws. Many of these political communities were situated in territories to which the white race claimed the ultimate right of dominion. But that claim was acknowledged to be subject to the right of the Indians to occupy it as long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the tribe or nation consented to cede it. These Indian Governments were regarded and treated as foreign Governments, as much so as if an ocean had separated the red man from the white; and their freedom has constantly been acknowledged, from the time of the first emigration to the English colonies to the present day, by the different Governments which succeeded each other. Treaties have been negotiated with them, and their alliance sought for in war; and the people who compose these Indian political communities have always been treated as foreigners not living under our Government. It is true that the course of events has brought the Indian tribes within the limits of the United States under subjection to the white race; and it 130has been found necessary, for their sake as well as our own, to regard them as in a state of pupilage, and to legislate to a certain extent over them and the territory they occupy. But they may, without doubt, like the subjects of any other foreign Government, be naturalized by the authority of Congress, and become citizens of a State, and of the United States; and if an individual should leave his nation or tribe, and take up his abode among the white population, he would be entitled to all the rights and privileges which would belong to an emigrant from any other foreign people.

We proceed to examine the case as presented by the pleadings.

The words “people of the United States” and “citizens” are synonymous terms, and mean the same thing. They both describe the political body who, according to our republican institutions, form the sovereignty, and who hold the power and conduct the Government through their representatives. They are what we familiarly call the “sovereign people,” and every citizen is one of this people, and a constituent member of this sovereignty. The question before us is, whether the class of persons described in the plea in abatement compose a portion of this people, and are constituent members of this sovereignty? We think they are not, and that they are not included, and were not intended to be included, under the word “citizens” in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States. On the contrary, they were at that time considered as a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the Government might choose to grant them.

It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The decision of that question belonged to the political or lawmaking power; to those who formed the sovereignty and framed the Constitution. The duty of the court is, to interpret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted.

In discussing this question, we must not confound the rights of citizenship which a State may confer within its own limits, and the rights of citizenship as a member of the Union. It does not by any means follow, because he has all the rights and privileges of a citizen of a State, that he must be a citizen of the United States. He may have all of the rights and privileges of the citizen of a State, and yet not be entitled to the rights and privileges of a citizen in any other State. For, previous to the adoption of the Constitution of the United States, every State had the undoubted right to confer on whomsoever it pleased the character of citizen, and to endow him with all its rights. But this character of course was confined to the boundaries of the State, and gave him no rights or privileges in other States beyond those secured to him by the laws of nations and the comity of States.

Nor have the several States surrendered the power of conferring these rights and privileges by adopting the Constitution of the United States. Each State may still confer them upon an alien, or any one it thinks proper, or upon any class or description of persons; yet he would not be a citizen in the sense in which that word is used in the Constitution of the United States, nor entitled to sue as such in one of its courts, nor to the privileges and immunities of a citizen in the other States. The rights which he would acquire would be restricted to the State which gave them.

The Constitution has conferred on Congress the right to establish a uniform rule of naturalization, and this right is evidently exclusive, and has always been held by this 131court to be so. Consequently, no State, since the adoption of the Constitution, can by naturalizing an alien invest him with the rights and privileges secured to a citizen of a State under the Federal Government, although, so far as the State alone was concerned, he would undoubtedly be entitled to the rights of a citizen, and clothed with all the rights and immunities which the Constitution and laws of the State attached to that character.

It is very clear, therefore, that no State can, by any act or law of its own, passed since the adoption of the Constitution, introduce a new member into the political community created by the Constitution of the United States. It cannot make him a member of this community by making him a member of its own. And for the same reason it cannot introduce any person, or description of persons, who were not intended to be embraced in this new political family, which the Constitution brought into existence, but were intended to be excluded from it.

The question then arises, whether the provisions of the Constitution, in relation to the personal rights and privileges to which the citizen of a State should be entitled, embraced the negro African race, at that time in this country, or who might afterwards be imported, who had then or should afterwards be made free in any State; and to put it in the power of a single State to make him a citizen of the United States, and endue [endow or provide with a quality or ability —  Eds.] him with the full rights of citizenship in every other State without their consent? Does the Constitution of the United States act upon him whenever he shall be made free under the laws of a State, and raised there to the rank of a citizen, and immediately clothe him with all the privileges of a citizen in every other State, and in its own courts?

The court think the affirmative of these propositions cannot be maintained. And if it cannot, the plaintiff in error could not be a citizen of the State of Missouri, within the meaning of the Constitution of the United States, and, consequently, was not entitled to sue in its courts.

It is true, every person, and every class and description of persons, who were at the time of the adoption of the Constitution recognised as citizens in the several States, became also citizens of this new political body; but none other; it was formed by them, and for them and their posterity, but for no one else. And the personal rights and privileges guarantied to citizens of this new sovereignty were intended to embrace those only who were then members of the several State communities, or who should afterwards by birthright or otherwise become members, according to the provisions of the Constitution and the principles on which it was founded. It was the union of those who were at that time members of distinct and separate political communities into one political family, whose power, for certain specified purposes, was to extend over the whole territory of the United States. And it gave to each citizen rights and privileges outside of his State which he did not before possess, and placed him in every other State upon a perfect equality with its own citizens as to rights of person and rights of property; it made him a citizen of the United States.

It becomes necessary, therefore, to determine who were citizens of the several States when the Constitution was adopted. And in order to do this, we must recur to the Governments and institutions of the thirteen colonies, when they separated from Great Britain and formed new sovereignties, and took their places in the family of independent nations. We must inquire who, at that time, were recognised as the people or citizens of a State, whose rights and liberties had been outraged by the English Government; and who declared their independence, and assumed the powers of Government to defend their rights by force of arms.
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In the opinion of the court, the legislation and histories of the times, and the language used in the Declaration of Independence, show, that neither the class of persons who had been imported as slaves, nor their descendants, whether they had become free or not, were then acknowledged as a part of the people, nor intended to be included in the general words used in that memorable instrument.

It is difficult at this day to realize the state of public opinion in relation to that unfortunate race, which prevailed in the civilized and enlightened portions of the world at the time of the Declaration of Independence, and when the Constitution of the United States was framed and adopted. But the public history of every European nation displays it in a manner too plain to be mistaken.

They had for more than a century before been regarded as beings of an inferior order, and altogether unfit to associate with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect; and that the negro might justly and lawfully be reduced to slavery for his benefit. He was bought and sold, and treated as an ordinary article of merchandise and traffic, whenever a profit could be made by it. This opinion was at that time fixed and universal in the civilized portion of the white race. It was regarded as an axiom in morals as well as in politics, which no one thought of disputing, or supposed to be open to dispute; and men in every grade and position in society daily and habitually acted upon it in their private pursuits, as well as in matters of public concern, without doubting for a moment the correctness of this opinion.

And in no nation was this opinion more firmly fixed or more uniformly acted upon than by the English Government and English people. They not only seized them on the coast of Africa, and sold them or held them in slavery for their own use; but they took them as ordinary articles of merchandise to every country where they could make a profit on them, and were far more extensively engaged in this commerce than any other nation in the world.

The opinion thus entertained and acted upon in England was naturally impressed upon the colonies they founded on this side of the Atlantic. And, accordingly, a negro of the African race was regarded by them as an article of property, and held, and bought and sold as such, in every one of the thirteen colonies which united in the Declaration of Independence, and afterwards formed the Constitution of the United States. The slaves were more or less numerous in the different colonies, as slave labor was found more or less profitable. But no one seems to have doubted the correctness of the prevailing opinion of the time.

The legislation of the different colonies furnishes positive and indisputable proof of this fact.

It would be tedious, in this opinion, to enumerate the various laws they passed upon this subject. It will be sufficient, as a sample of the legislation which then generally prevailed throughout the British colonies, to give the laws of two of them; one being still a large slaveholding State, and the other the first State in which slavery ceased to exist.

The province of Maryland, in 1717, passed a law declaring “that if any free negro or mulatto intermarry with any white woman, or if any white man shall intermarry with any negro or mulatto woman, such negro or mulatto shall become a slave during life, excepting mulattoes born of white women, who, for such intermarriage, shall only become servants for seven years, to be disposed of as the justices of the county court, where such marriage so happens, shall think fit; to be applied by them towards the support of a public school within the said county. And any white man or white woman who shall intermarry as aforesaid, with any negro or mulatto, such white man or white 133woman shall become servants during the term of seven years, and shall be disposed of by the justices as aforesaid, and be applied to the uses aforesaid.”

The other colonial law to which we refer was passed by Massachusetts in 1705, It is entitled “An act for the better preventing of a spurious and mixed issue,” &c.; and it provides . . . “that none of her Majesty’s English or Scottish subjects, nor of any other Christian nation, within this province, shall contract matrimony with any negro or mulatto; nor shall any person, duly authorized to solemnize marriage, presume to join any such in marriage, on pain of forfeiting the sum of fifty pounds....”

We give both of these laws in the words used by the respective legislative bodies, because the language in which they are framed, as well as the provisions contained in them, show, too plainly to be misunderstood, the degraded condition of this unhappy race. They were still in force when the Revolution began, and are a faithful index to the state of feeling towards the class of persons of whom they speak, and of the position they occupied throughout the thirteen colonies, in the eyes and thoughts of the men who framed the Declaration of Independence and established the State Constitutions and Governments. They show that a perpetual and impassable barrier was intended to be erected between the white race and the one which they had reduced to slavery, and governed as subjects with absolute and despotic power, and which they then looked upon as so far below them in the scale of created beings, that intermarriages between white persons and negroes or mulattoes were regarded as unnatural and immoral, and punished as crimes, not only in the parties, but in the person who joined them in marriage. And no distinction in this respect was made between the free negro or mulatto and the slave, but this stigma, of the deepest degradation, was fixed upon the whole race.

We refer to these historical facts for the purpose of showing the fixed opinions concerning that race, upon which the statesmen of that day spoke and acted. It is necessary to do this, in order to determine whether the general terms used in the Constitution of the United States, as to the rights of man and the rights of the people, was intended to include them, or to give to them or their posterity the benefit of any of its provisions.

The language of the Declaration of Independence is equally conclusive:

It begins by declaring that, “when in the course of human events it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth the separate and equal station to which the laws of nature and nature’s God entitle them, a decent respect for the opinions of mankind requires that they should declare the causes which impel them to the separation.” It then proceeds to say: “We hold these truths to be self-evident: that all men are created equal; that they are endowed by their Creator with certain unalienable rights; that among them is life, liberty, and the pursuit of happiness; that to secure these rights, Governments are instituted, deriving their just powers from the consent of the governed.”

The general words above quoted would seem to embrace the whole human family, and if they were used in a similar instrument at this day would be so understood. But it is too clear for dispute, that the enslaved African race were not intended to be included, and formed no part of the people who framed and adopted this declaration; for if the language, as understood in that day, would embrace them, the conduct of the distinguished men who framed the Declaration of Independence would have been utterly and flagrantly inconsistent with the principles they asserted; and instead of the sympathy of mankind, to which they so confidently appealed, they would have deserved and received universal rebuke and reprobation.
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Yet the men who framed this declaration were great men —  high in literary acquirements —  high in their sense of honor, and incapable of asserting principles inconsistent with those on which they were acting. They perfectly understood the meaning of the language they used, and how it would be understood by others; and they knew that it would not in any part of the civilized world be supposed to embrace the negro race, which, by common consent, had been excluded from civilized Governments and the family of nations, and doomed to slavery. They spoke and acted according to the then established doctrines and principles, and in the ordinary language of the day, and no one misunderstood them. The unhappy black race were separated from the white by indelible marks, and laws long before established, and were never thought of or spoken of except as property, and when the claims of the owner or the profit of the trader were supposed to need protection. This state of public opinion had undergone no change when the Constitution was adopted, as is equally evident from its provisions and language.
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In 1857, Abraham Lincoln ran for an Illinois Senate seat against the incumbent, Democrat Stephen A. Douglas. During that campaign, Lincoln criticized Chief Justice Taney’s interpretation of the Declaration of Independence:


Chief Justice Taney, in his opinion in the Dred Scott case, admits that the language of the Declaration is broad enough to include the whole human family, but he and Judge Douglas argue that the authors of that instrument did not intend to include negroes, by the fact that they did not at once, actually place them on an equality with the whites. Now this grave argument comes to just nothing at all, by the other fact, that they did not at once, or ever afterwards, actually place all white people on an equality with one or another. And this is the staple argument of both the Chief Justice and the Senator, for doing this obvious violence to the plain unmistakable language of the Declaration. I think the authors of that notable instrument intended to include all men, but they did not intend to declare all men equal in all respects. They did not mean to say all were equal in color, size, intellect, moral developments, or social capacity. They defined with tolerable distinctness, in what respects they did consider all men created equal —  equal in “certain inalienable rights, among which are life, liberty, and the pursuit of happiness.” This they said, and this meant. They did not mean to assert the obvious untruth, that all were then actually enjoying that equality, nor yet, that they were about to confer it immediately upon them. In fact they had no power to confer such a boon. They meant simply to declare the right, so that the enforcement of it might follow as fast as circumstances should permit. They meant to set up a standard maxim for free society, which should be familiar to all, and revered by all; constantly looked to, constantly labored for, and even though never perfectly attained, constantly approximated, and thereby constantly spreading and deepening its influence, and augmenting the happiness and value of life to all people of all colors everywhere.
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The brief preamble sets forth by whom it was formed, for what purposes, and for whose benefit and protection. It declares that it is formed by the people of the United States; that is to say, by those who were members of the different political communities in the several States; and its great object is declared to be to secure the blessings of liberty to themselves and their posterity. It speaks in general terms of the people of the United States, and of citizens of the several States, when it is providing for the exercise of the powers granted or the privileges secured to the citizen. It does not define what description of persons are intended to be included under these terms, or who shall be regarded as a citizen and one of the people. It uses them as terms so well understood, that no further description or definition was necessary.

But there are two clauses in the Constitution which point directly and specifically to the negro race as a separate class of persons, and show clearly that they were not regarded as a portion of the people or citizens of the Government then formed.

One of these clauses reserves to each of the thirteen States the right to import slaves until the year 1808, if it thinks proper. And the importation which it thus sanctions was unquestionably of persons of the race of which we are speaking, as the traffic in slaves in the United States had always been confined to them. And by the other provision the States pledge themselves to each other to maintain the right of property of the master, by delivering up to him any slave who may have escaped from his service, and be found within their respective territories.

By the first above-mentioned clause, therefore, the right to purchase and hold this property is directly sanctioned and authorized for twenty years by the people who framed the Constitution. And by the second, they pledge themselves to maintain and uphold the right of the master in the manner specified, as long as the Government they then formed should endure. And these two provisions show, conclusively, that neither the description of persons therein referred to, nor their descendants, were embraced in any of the other provisions of the Constitution; for certainly these two clauses were not intended to confer on them or their posterity the blessings of liberty, or any of the personal rights so carefully provided for the citizen.

No one of that race had ever migrated to the United States voluntarily; all of them had been brought here as articles of merchandise. The number that had been emancipated at that time were but few in comparison with those held in slavery; and they were identified in the public mind with the race to which they belonged, and regarded as a part of the slave population rather than the free. It is obvious that they were not even in the minds of the framers of the Constitution when they were conferring special rights and privileges upon the citizens of a State in every other part of the Union.

Indeed, when we look to the condition of this race in the several States at the time, it is impossible to believe that these rights and privileges were intended to be extended to them.

It is very true, that in that portion of the Union where the labor of the negro race was found to be unsuited to the climate and unprofitable to the master, but few slaves were held at the time of the Declaration of Independence; and when the Constitution was adopted, it had entirely worn out in one of them, and measures had been taken for its gradual abolition in several others. But this change had not been produced by any change of opinion in relation to this race; but because it was discovered, from experience, that slave labor was unsuited to the climate and productions of these States: for some of the States, where it had ceased or nearly ceased to exist, were actively engaged in the slave 136trade, procuring cargoes on the coast of Africa, and transporting them for sale to those parts of the Union where their labor was found to be profitable, and suited to the climate and productions.

And this traffic was openly carried on, and fortunes accumulated by it, without reproach from the people of the States where they resided. And it can hardly be supposed that, in the States where it was then countenanced in its worst form —  that is, in the seizure and transportation —  the people could have regarded those who were emancipated as entitled to equal rights with themselves.

And we may here again refer, in support of this proposition, to the plain and unequivocal language of the laws of the several States, some passed after the Declaration of Independence and before the Constitution was adopted, and some since the Government went into operation.

We need not refer, on this point, particularly to the laws of the present slaveholding States. Their statute books are full of provisions in relation to this class, in the same spirit with the Maryland law which we have before quoted. . . . And if we turn to the legislation of the States where slavery had worn out, or measures taken for its speedy abolition, we shall find the same opinions and principles equally fixed and equally acted upon.

Thus, Massachusetts, in 1786, passed a law similar to the colonial one of which we have spoken. The law of 1786, like the law of 1705, forbids the marriage of any white person with any negro, Indian, or mulatto, and inflicts a penalty of fifty pounds upon any one who shall join them in marriage; and declares all such marriage absolutely null and void, and degrades thus the unhappy issue of the marriage by fixing upon it the stain of bastardy. And this mark of degradation was renewed, and again impressed upon the race, in the careful and deliberate preparation of their revised code published in 1836.

This code forbids any person from joining in marriage any white person with any Indian, negro, or mulatto, and subjects the party who shall offend in this respect, to imprisonment, not exceeding six months, in the common jail, or to hard labor, and to a fine of not less than fifty nor more than two hundred dollars; and, like the law of 1786, it declares the marriage to be absolutely null and void. It will be seen that the punishment is increased by the code upon the person who shall marry them, by adding imprisonment to a pecuniary penalty.

So, too, in Connecticut. We refer more particularly to the legislation of this State, because it was not only among the first to put an end to slavery within its own territory, but was the first to fix a mark of reprobation upon the African slave trade. . . . [W]e find that in the same statute passed in 1774, which prohibited the further importation of slaves into the State, there is also a provision by which any negro, Indian, or mulatto servant, who was found wandering out of the town or place to which he belonged, without a written pass such as is therein described, was made liable to be seized by any one, and taken before the next authority to be examined and delivered up to his master —  who was required to pay the charge which had accrued thereby. And a subsequent section of the same law provides, that if any free negro shall travel without such pass, and shall be stopped, seized, or taken up, he shall pay all charges arising thereby. And this law was in full operation when the Constitution of the United States was adopted, and was not repealed till 1797. So that up to that time free negroes and mulattoes were associated with servants and slaves in the police regulations established by the laws of the State. . . .
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And again, in 1833, Connecticut passed another law, which made it penal to set up or establish any school in that State for the instruction of persons of the African race not inhabitants of the State, or to instruct or teach in any such school or institution, or board or harbor for that purpose, any such person, without the previous consent in writing of the civil authority of the town in which such school or institution might be. . . .

We have made this particular examination into the legislative . . . action of Connecticut, because, from the early hostility it displayed to the slave trade on the coast of Africa, we may expect to find the laws of that State as lenient and favorable to the subject race as those of any other State in the Union; and if we find that at the time the Constitution was adopted, they were not even there raised to the rank of citizens, but were still held and treated as property, and the laws relating to them passed with reference altogether to the interest and convenience of the white race, we shall hardly find them elevated to a higher rank anywhere else. . . . [Discussion of the laws of New Hampshire and Rhode Island omitted. —  Eds.] [I]n no part of the country except Maine, did the African race, in point of fact, participate equally with the whites in the exercise of civil and political rights.

The legislation of the States therefore shows, in a manner not to be mistaken, the inferior and subject condition of that race at the time the Constitution was adopted, and long afterwards, throughout the thirteen States by which that instrument was framed; and it is hardly consistent with the respect due to these States, to suppose that they regarded at that time, as fellow-citizens and members of the sovereignty, a class of beings whom they had thus stigmatized; whom, as we are bound, out of respect to the State sovereignties, to assume they had deemed it just and necessary thus to stigmatize, and upon whom they had impressed such deep and enduring marks of inferiority and degradation; or, that when they met in convention to form the Constitution, they looked upon them as a portion of their constituents, or designed to include them in the provisions so carefully inserted for the security and protection of the liberties and rights of their citizens. It cannot be supposed that they intended to secure to them rights, and privileges, and rank, in the new political body throughout the Union, which every one of them denied within the limits of its own dominion.

More especially, it cannot be believed that the large slaveholding States regarded them as included in the word citizens, or would have consented to a Constitution which might compel them to receive them in that character from another State. For if they were so received, and entitled to the privileges and immunities of citizens, it would exempt them from the operation of the special laws and from the police regulations which they considered to be necessary for their own safety. It would give to persons of the negro race, who were recognised as citizens in any one State of the Union, the right to enter every other State whenever they pleased, singly or in companies, without pass or passport, and without obstruction, to sojourn there as long as they pleased, to go where they pleased at every hour of the day or night without molestation, unless they committed some violation of law for which a white man would be punished; and it would give them the full liberty of speech in public and in private upon all subjects upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they went. And all of this would be done in the face of the subject race of the same color, both free and slaves, and inevitably producing discontent and insubordination among them, and endangering the peace and safety of the State.
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It is impossible, it would seem, to believe that the great men of the slaveholding States, who took so large a share in framing the Constitution of the United States, and exercised so much influence in procuring its adoption, could have been so forgetful or regardless of their own safety and the safety of those who trusted and confided in them.

Besides, this want of foresight and care would have been utterly inconsistent with the caution displayed in providing for the admission of new members into this political family. For, when they gave to the citizens of each State the privileges and immunities of citizens in the several States, they at the same time took from the several States the power of naturalization, and confined that power exclusively to the Federal Government. No State was willing to permit another State to determine who should or should not be admitted as one of its citizens, and entitled to demand equal rights and privileges with their own people, within their own territories.

The right of naturalization was therefore, with one accord, surrendered by the States, and confided to the Federal Government. And this power granted to Congress to establish an uniform rule of naturalization is, by the well-understood meaning of the word, confined to persons born in a foreign country, under a foreign Government. It is not a power to raise to the rank of a citizen any one born in the United States, who, from birth or parentage, by the laws of the country, belongs to an inferior and subordinate class.

And when we find the States guarding themselves from the indiscreet or improper admission by other States of emigrants from other countries, by giving the power exclusively to Congress, we cannot fail to see that they could never have left with the States a much more important power —  that is, the power of transforming into citizens a numerous class of persons, who in that character would be much more dangerous to the peace and safety of a large portion of the Union, than the few foreigners one of the States might improperly naturalize.

The Constitution upon its adoption obviously took from the States all power by any subsequent legislation to introduce as a citizen into the political family of the United States any one, no matter where he was born, or what might be his character or condition; and it gave to Congress the power to confer this character upon those only who were born outside of the dominions of the United States. And no law of a State, therefore, passed since the Constitution was adopted, can give any right of citizenship outside of its own territory. . . .

To all this mass of proof we have still to add, that Congress has repeatedly legislated upon the same construction of the Constitution that we have given. Three laws, two of which were passed almost immediately after the Government went into operation, will be abundantly sufficient to show this. The two first are particularly worthy of notice, because many of the men who assisted in framing the Constitution, and took an active part in procuring its adoption, were then in the halls of legislation, and certainly understood what they meant when they used the words “people of the United States” and “citizen” in that well-considered instrument.

The first of these acts is the naturalization law, which was passed at the second session of the first Congress, March 26, 1790, and confines the right of becoming citizens “to aliens being free white persons.” Now, the Constitution does not limit the power of Congress in this respect to white persons. And they may, if they think proper, authorize the naturalization of any one, of any color, who was born under allegiance to another Government. But the language of the law above quoted, shows that citizenship at that 139time was perfectly understood to be confined to the white race; and that they alone constituted the sovereignty in the Government.

Congress might . . . have authorized the naturalization of Indians, because they were aliens and foreigners. But, in their then untutored and savage state, no one would have thought of admitting them as citizens in a civilized community. And, moreover, the atrocities they had but recently committed, when they were the allies of Great Britain in the Revolutionary war, were yet fresh in the recollection of the people of the United States, and they were even then guarding themselves against the threatened renewal of Indian hostilities. No one supposed then that any Indian would ask for, or was capable of enjoying, the privileges of an American citizen, and the word white was not used with any particular reference to them.

Neither was it used with any reference to the African race imported into or born in this country; because Congress had no power to naturalize them, and therefore there was no necessity for using particular words to exclude them. It would seem to have been used merely because it followed out the line of division which the Constitution has drawn between the citizen race, who formed and held the Government, and the African race, which they held in subjection and slavery, and governed at their own pleasure.

Another of the early laws of which we have spoken, is the first militia law, which was passed in 1792, at the first session of the second Congress. The language of this law is equally plain and significant with the one just mentioned. It directs that every “free able-bodied white male citizen” shall be enrolled in the militia. The word white is evidently used to exclude the African race, and the word “citizen” to exclude unnaturalized foreigners; the latter forming no part of the sovereignty, owing it no allegiance, and therefore under no obligation to defend it. The African race, however, born in the country, did owe allegiance to the Government, whether they were slave or free; but it is repudiated, and rejected from the duties and obligations of citizenship in marked language.

The third act to which we have alluded is even still more decisive; it was passed as late as 1813, (2 Stat., 809,) and it provides: “That from and after the termination of the war in which the United States are now engaged with Great Britain, it shall not be lawful to employ, on board of any public or private vessels of the United States, any person or persons except citizens of the United States, or persons of color, natives of the United States.” Here the line of distinction is drawn in express words. Persons of color, in the judgment of Congress, were not included in the word citizens, and they are described as another and different class of persons, and authorized to be employed, if born in the United States. . . .

But it is said that a person may be a citizen, and entitled to that character, although he does not possess all the rights which may belong to other citizens; as, for example, the right to vote, or to hold particular offices; and that yet, when he goes into another State, he is entitled to be recognised there as a citizen, although the State may measure his rights by the rights which it allows to persons of a like character or class resident in the State, and refuse to him the full rights of citizenship. This argument overlooks the language of the provision in the Constitution of which we are speaking.

Undoubtedly, a person may be a citizen, that is, a member of the community who form the sovereignty, although he exercises no share of the political power, and is incapacitated from holding particular offices. Women and minors, who form a part of the political family, cannot vote; and when a property qualification is required to vote or 140hold a particular office, those who have not the necessary qualification cannot vote or hold the office, yet they are citizens.

So, too, a person may be entitled to vote by the law of the State, who is not a citizen even of the State itself. And in some of the States of the Union foreigners not naturalized are allowed to vote. And the State may give the right to free negroes and mulattoes, but that does not make them citizens of the State, and still less of the United States. And the provision in the Constitution giving privileges and immunities in other States, does not apply to them. . . .

The only two provisions which point to them and include them, treat them as property, and make it the duty of the Government to protect it; no other power, in relation to this race, is to be found in the Constitution; and as it is a Government of special, delegated, powers, no authority beyond these two provisions can be constitutionally exercised. The Government of the United States had no right to interfere for any other purpose but that of protecting the rights of the owner, leaving it altogether with the several States to deal with this race, whether emancipated or not, as each State may think justice, humanity, and the interests and safety of society, require. The States evidently intended to reserve this power exclusively to themselves.

No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race, in the civilized nations of Europe or in this country, should induce the court to give to the words of the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. Such an argument would be altogether inadmissible in any tribunal called on to interpret it. If any of its provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be construed now as it was understood at the time of its adoption.

It is not only the same in words, but the same in meaning, and delegates the same powers to the Government, and reserves and secures the same rights and privileges to the citizen; and as long as it continues to exist in its present form, it speaks not only in the same words, but with the same meaning and intent with which it spoke when it came from the hands of its framers, and was voted on and adopted by the people of the United States. Any other rule of construction would abrogate the judicial character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was not created by the Constitution for such purposes. Higher and graver trusts have been confided to it, and it must not falter in the path of duty.

What the construction was at that time, we think can hardly admit of doubt. We have the language of the Declaration of Independence and of the Articles of Confederation, in addition to the plain words of the Constitution itself; we have the legislation of the different States, before, about the time, and since, the Constitution was adopted; we have the legislation of Congress, from the time of its adoption to a recent period; and we have the constant and uniform action of the Executive Department, all concurring together, and leading to the same result. And if anything in relation to the construction of the Constitution can be regarded as settled, it is that which we now give to the word “citizen” and the word “people.”

And upon a full and careful consideration of the subject, the court is of opinion, that, upon the facts stated in the plea in abatement, Dred Scott was not a citizen of Missouri within the meaning of the Constitution of the United States, and not entitled as such to sue in its courts. . . .
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[II. Why the “Due Process of Law” Protects Property in Slaves in the Territories]

We proceed, therefore, to inquire whether the facts relied on by the plaintiff entitled him to his freedom. . . . Was he, together with his family, free in Missouri by reason of the stay in the territory of the United States hereinbefore mentioned? . . .

The act of Congress, upon which the plaintiff relies, declares that slavery and involuntary servitude, except as a punishment for crime, shall be forever prohibited in all that part of the territory ceded by France, under the name of Louisiana, which lies north of thirty-six degrees thirty minutes north latitude, and not included within the limits of Missouri.* And the difficulty which meets us at the threshold of this part of the inquiry is, whether Congress was authorized to pass this law under any of the powers granted to it by the Constitution; for if the authority is not given by that instrument, it is the duty of this court to declare it void and inoperative, and incapable of conferring freedom upon any one who is held as a slave under the laws of any one of the States. . . .

But the power of Congress over the person or property of a citizen can never be a mere discretionary power under our Constitution and form of Government. The powers of the Government and the rights and privileges of the citizen are regulated and plainly defined by the Constitution itself. And when the Territory becomes a part of the United States, . . . the Government and the citizen both enter it under the authority of the Constitution, with their respective rights defined and marked out; and the Federal Government can exercise no power over his person or property, beyond what that instrument confers, nor lawfully deny any right which it has reserved.

A reference to a few of the provisions of the Constitution will illustrate this proposition.

For example, no one, we presume, will contend that Congress can make any law in a Territory respecting the establishment of religion, or the free exercise thereof, or abridging the freedom of speech or of the press, or the right of the people of the Territory peaceably to assemble, and to petition the Government for the redress of grievances. Nor can Congress deny to the people the right to keep and bear arms, nor the right to trial by jury, nor compel any one to be a witness against himself in a criminal proceeding.

These powers, and others, in relation to rights of person, which it is not necessary here to enumerate, are, in express and positive terms, denied to the General Government; and the rights of private property have been guarded with equal care. Thus the rights of property are united with the rights of person, and placed on the same ground by the fifth amendment to the Constitution, which provides that no person shall be deprived of life, liberty, and property, without due process of law.

And an act of Congress which deprives a citizen of the United States of his liberty or property, merely because he came himself or brought his property into a particular Territory of the United States, and who had committed no offence against the laws, could hardly be dignified with the name of due process of law. . . . And if Congress itself cannot do this —  if it is beyond the powers conferred on the Federal Government —  it will be 142admitted, we presume, that it could not authorize a Territorial Government to exercise them. It could confer no power on any local Government, established by its authority, to violate the provisions of the Constitution.

It seems, however, to be supposed, that there is a difference between property in a slave and other property, and that different rules may be applied to it in expounding the Constitution of the United States. And the laws and usages of nations, and the writings of eminent jurists upon the relation of master and slave and their mutual rights and duties, and the powers which Governments may exercise over it, have been dwelt upon in the argument.

But in considering the question before us, it must be borne in mind that there is no law of nations standing between the people of the United States and their Government, and interfering with their relation to each other. The powers of the Government, and the rights of the citizen under it, are positive and practical regulations plainly written down. The people of the United States have delegated to it certain enumerated powers, and forbidden it to exercise others. It has no power over the person or property of a citizen but what the citizens of the United States have granted. And no laws or usages of other nations, or reasoning of statesmen or jurists upon the relations of master and slave, can enlarge the powers of the Government, or take from the citizens the rights they have reserved.

And if the Constitution recognises the right of property of the master in a slave, and makes no distinction between that description of property and other property owned by a citizen, no tribunal, acting under the authority of the United States, whether it be legislative, executive, or judicial, has a right to draw such a distinction, or deny to it the benefit of the provisions and guarantees which have been provided for the protection of private property against the encroachments of the Government.

Now, as we have already said in an earlier part of this opinion, upon a different point, the right of property in a slave is distinctly and expressly affirmed in the Constitution. The right to traffic in it, like an ordinary article of merchandise and property, was guarantied to the citizens of the United States, in every State that might desire it, for twenty years. And the Government in express terms is pledged to protect it in all future time, if the slave escapes from his owner. This is done in plain words —  too plain to be misunderstood. And no word can be found in the Constitution which gives Congress a greater power over slave property, or which entitles property of that kind to less protection than property of any other description. The only power conferred is the power coupled with the duty of guarding and protecting the owner in his rights.

Upon these considerations, it is the opinion of the court that the act of Congress which prohibited a citizen from holding and owning property of this kind in the territory of the United States north of the line therein mentioned, is not warranted by the Constitution, and is therefore void; and that neither Dred Scott himself, nor any of his family, were made free by being carried into this territory; even if they had been carried there by the owner, with the intention of becoming a permanent resident. . . .

Mr. Justice McLean, dissenting. . . .

No injustice can result to the master, from an exercise of jurisdiction in this cause. Such a decision does not in any degree affect the merits of the case; it only enables the plaintiff to assert his claims to freedom before this tribunal. If the jurisdiction be ruled against him, on the ground that he is a slave, it is decisive of his fate. . . .
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In the argument, it was said that a colored citizen would not be an agreeable member of society. This is more a matter of taste than of law. Several of the States have admitted persons of color to the right of suffrage, and in this view have recognised them as citizens; and this has been done in the slave as well as the free States. On the question of citizenship, it must be admitted that we have not been very fastidious. Under the late treaty with Mexico, we have made citizens of all grades, combinations, and colors. The same was done in the admission of Louisiana and Florida. No one ever doubted, and no court ever held, that the people of these Territories did not become citizens under the treaty. They have exercised all the rights of citizens, without being naturalized under the acts of Congress. . . .

In the formation of the Federal Constitution, care was taken to confer no power on the Federal Government to interfere with this institution in the States. In the provision respecting the slave trade, in fixing the ratio of representation, and providing for the reclamation of fugitives from labor, slaves were referred to as persons, and in no other respect are they considered in the Constitution.

We need not refer to the mercenary spirit which introduced the infamous traffic in slaves, to show the degradation of negro slavery in our country. This system was imposed upon our colonial settlements by the mother country, and it is due to truth to say that the commercial colonies and States were chiefly engaged in the traffic. But we know as a historical fact, that James Madison, that great and good man, a leading member in the Federal Convention, was solicitous to guard the language of that instrument so as not to convey the idea that there could be property in man.

I prefer the lights of Madison, Hamilton, and Jay, as a means of construing the Constitution in all its bearings, rather than to look behind that period, into a traffic which is now declared to be piracy, and punished with death by Christian nations. I do not like to draw the sources of our domestic relations from so dark a ground. Our independence was a great epoch in the history of freedom; and while I admit the Government was not made especially for the colored race, yet many of them were citizens of the New England States, and exercised the rights of suffrage when the Constitution was adopted, and it was not doubted by any intelligent person that its tendencies would greatly ameliorate their condition.

Many of the States, on the adoption of the Constitution, or shortly afterward, took measures to abolish slavery within their respective jurisdictions; and it is a well-known fact that a belief was cherished by the leading men, South as well as North, that the institution of slavery would gradually decline, until it would become extinct. The increased value of slave labor, in the culture of cotton and sugar, prevented the realization of this expectation. Like all other communities and States, the South were influenced by what they considered to be their own interests.

But if we are to turn our attention to the dark ages of the world, why confine our view to colored slavery? On the same principles, white men were made slaves. All slavery has its origin in power, and is against right. . . .

I will now consider . . . “The effect of taking slaves into a State or Territory, and so holding them, where slavery is prohibited.” If the principle laid down in the case of Prigg v. The State of Pennsylvania is to be maintained, and it is certainly to be maintained until overruled, as the law of this court, there can be no difficulty on this point. In that case, the court says: “The state of slavery is deemed to be a mere municipal regulation, 144founded upon and limited to the range of the territorial laws.” If this be so, slavery can exist nowhere except under the authority of law, founded on usage having the force of law, or by statutory recognition. . . .

It is said the Territories are common property of the States, and that every man has a right to go there with his property. This is not controverted. But the court says a slave is not property beyond the operation of the local law which makes him such. Never was a truth more authoritatively and justly uttered by man. Suppose a master of a slave in a British island owned a million of property in England; would that authorize him to take his slaves with him to England?

The Constitution, in express terms, recognises the status of slavery as founded on the municipal law: “No person held to service or labor in one State, under the laws thereof, escaping into another, shall,” &c. Now, unless the fugitive escape from a place where, by the municipal law, he is held to labor, this provision affords no remedy to the master. What can be more conclusive than this? Suppose a slave escape from a Territory where slavery is not authorized by law, can he be reclaimed?

In this case, a majority of the court have said that a slave may be taken by his master into a Territory of the United States, the same as a horse, or any other kind of property. It is true, this was said by the court, as also many other things, which are of no authority. Nothing that has been said by them, which has not a direct bearing on the jurisdiction of the court, against which they decided, can be considered as authority. I shall certainly not regard it as such. The question of jurisdiction, being before the court, was decided by them authoritatively, but nothing beyond that question. A slave is not a mere chattel. He bears the impress of his Maker, and is amenable to the laws of God and man; and he is destined to an endless existence. . . .

I think the judgment of the court below should be reversed.

Mr. Justice Curtis, dissenting.

I dissent from the opinion pronounced by the Chief Justice, and from the judgment which the majority of the court think it proper to render in this case. . . . To determine whether any free persons, descended from Africans held in slavery, were citizens of the United States under the Confederation, and consequently at the time of the adoption of the Constitution of the United States, it is only necessary to know whether any such persons were citizens of either of the States under the Confederation, at the time of the adoption of the Constitution.

Of this there can be no doubt. At the time of the ratification of the Articles of Confederation, all free native-born inhabitants of the States of New Hampshire, Massachusetts, New York, New Jersey, and North Carolina, though descended from African slaves, were not only citizens of those States, but such of them as had the other necessary qualifications possessed the franchise of electors, on equal terms with other citizens. . . .

New York, by its Constitution of 1820, required colored persons to have some qualifications as prerequisites for voting, which white persons need not possess. And New Jersey, by its present Constitution, restricts the right to vote to white male citizens. But these changes can have no other effect upon the present inquiry, except to show, that before they were made, no such restrictions existed; and colored in common with white persons, were not only citizens of those States, but entitled to the elective franchise 145on the same qualifications as white persons, as they now are in New Hampshire and Massachusetts.

I shall not enter into an examination of the existing opinions of that period respecting the African race, nor into any discussion concerning the meaning of those who asserted, in the Declaration of Independence, that all men are created equal; that they are endowed by their Creator with certain inalienable rights; that among these are life, liberty, and the pursuit of happiness. My own opinion is, that a calm comparison of these assertions of universal abstract truths, and of their own individual opinions and acts, would not leave these men under any reproach of inconsistency; that the great truths they asserted on that solemn occasion, they were ready and anxious to make effectual, wherever a necessary regard to circumstances, which no statesman can disregard without producing more evil than good, would allow; and that it would not be just to them, nor true in itself, to allege that they intended to say that the Creator of all men had endowed the white race, exclusively, with the great natural rights which the Declaration of Independence asserts. But this is not the place to vindicate their memory. . . .

Did the Constitution of the United States deprive [free colored persons of African descent] or their descendants of citizenship?

That Constitution was ordained and established by the people of the United States, through the action, in each State, of those persons who were qualified by its laws to act thereon, in behalf of themselves and all other citizens of that State. In some of the States, as we have seen, colored persons were among those qualified by law to act on this subject. These colored persons were not only included in the body of “the people of the United States,” by whom the Constitution was ordained and established, but in at least five of the States they had the power to act, and doubtless did act, by their suffrages, upon the question of its adoption. It would be strange, if we were to find in that instrument anything which deprived of their citizenship any part of the people of the United States who were among those by whom it was established.

I can find nothing in the Constitution which, proprio vigore[, by its own force or vigor — Eds.] deprives of their citizenship any class of persons who were citizens of the United States at the time of its adoption, or who should be native-born citizens of any State after its adoption; nor any power enabling Congress to disfranchise persons born on the soil of any State, and entitled to citizenship of such State by its Constitution and laws. And my opinion is, that, under the Constitution of the United States, every free person born on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the United States. . . .

Among the powers expressly granted to Congress is “the power to establish a uniform rule of naturalization.” It is not doubted that this is a power to prescribe a rule for the removal of the disabilities consequent on foreign birth. To hold that it extends further than this, would do violence to the meaning of the term naturalization, fixed in the common law, and in the minds of those who concurred in framing and adopting the Constitution. . . . Among the powers unquestionably possessed by the several States, was that of determining what persons should and what persons should not be citizens. . . .

“The citizens of each State shall be entitled to all the privileges and immunities of citizens of the several States.” Nowhere else in the Constitution is there anything concerning a general citizenship; but here, privileges and immunities to be enjoyed throughout the United States, under and by force of the national compact, are granted and secured. In 146selecting those who are to enjoy these national rights of citizenship, how are they described? As citizens of each State. It is to them these national rights are secured. The qualification for them is not to be looked for in any provision of the Constitution or laws of the United States. They are to be citizens of the several States, and, as such, the privileges and immunities of general citizenship, derived from and guarantied by the Constitution, are to be enjoyed by them. It would seem that if it had been intended to constitute a class of native-born persons within the States, who should derive their citizenship of the United States from the action of the Federal Government, this was an occasion for referring to them. It cannot be supposed that it was the purpose of this article to confer the privileges and immunities of citizens in all the States upon persons not citizens of the United States. . . .

It may be proper here to notice some supposed objections to this view of the subject.

It has been often asserted that the Constitution was made exclusively by and for the white race. It has already been shown that in five of the thirteen original States, colored persons then possessed the elective franchise, and were among those by whom the Constitution was ordained and established. If so, it is not true, in point of fact, that the Constitution was made exclusively by the white race. And that it was made exclusively for the white race is, in my opinion, not only an assumption not warranted by anything in the Constitution, but contradicted by its opening declaration, that it was ordained and established by the people of the United States, for themselves and their posterity. And as free colored persons were then citizens of at least five States, and so in every sense part of the people of the United States, they were among those for whom and whose posterity the Constitution was ordained and established. . . .

It has been further objected, that if free colored persons, born within a particular State, and made citizens of that State by its Constitution and laws, are thereby made citizens of the United States, then, under the second section of the fourth article of the Constitution, such persons would be entitled to all the privileges and immunities of citizens in the several States; and if so, then colored persons could vote, and be eligible to not only Federal offices, but offices even in those States whose Constitution and laws disqualify colored persons from voting or being elected to office.

But this position rests upon an assumption which I deem untenable. Its basis is, that no one can be deemed a citizen of the United States who is not entitled to enjoy all the privileges and franchises which are conferred on any citizen. That this is not true, under the Constitution of the United States, seems to me clear.

A naturalized citizen cannot be President of the United States, nor a Senator till after the lapse of nine years, nor a Representative till after the lapse of seven years, from his naturalization. Yet, as soon as naturalized, he is certainly a citizen of the United States. Nor is any inhabitant of the District of Columbia, or of either of the Territories, eligible to the office of Senator or Representative in Congress, though they may be citizens of the United States. So, in all the States, numerous persons, though citizens, cannot vote, or cannot hold office, either on account of their age, or sex, or the want of the necessary legal qualifications.

The truth is, that citizenship, under the Constitution of the United States, is not dependent on the possession of any particular political or even of all civil rights; and any attempt so to define it must lead to error. To what citizens the elective franchise shall be confided, is a question to be determined by each State, in accordance with its own views of the necessities or expediencies of its condition. What civil rights shall be enjoyed by its citizens, and whether all shall enjoy the same, or how they may be gained or lost, are to be determined in the same way.
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One may confine the right of suffrage to white male citizens; another may extend it to colored persons and females; one may allow all persons above a prescribed age to convey property and transact business; another may exclude married women. But whether native-born women, or persons under age, or under guardianship because insane or spendthrifts, be excluded from voting or holding office, or allowed to do so, I apprehend no one will deny that they are citizens of the United States. . . .

It rests with the States themselves so to frame their Constitutions and laws as not to attach a particular privilege or immunity to mere naked citizenship. If one of the States will not deny to any of its own citizens a particular privilege or immunity, if it confer it on all of them by reason of mere naked citizenship, then it may be claimed by every citizen of each State by force of the Constitution. . . .

It has sometimes been urged that colored persons are shown not to be citizens of the United States by the fact that the naturalization laws apply only to white persons. But whether a person born in the United States be or be not a citizen, cannot depend on laws which refer only to aliens, and do not affect the status of persons born in the United States. The utmost effect which can be attributed to them is, to show that Congress has not deemed it expedient generally to apply the rule to colored aliens. That they might do so, if thought fit, is clear. The Constitution has not excluded them. And since that has conferred the power on Congress to naturalize colored aliens, it certainly shows color is not a necessary qualification for citizenship under the Constitution of the United States. . . .

I do not deem it necessary to review at length the legislation of Congress having more or less bearing on the citizenship of colored persons. It does not seem to me to have any considerable tendency to prove that it has been considered by the legislative department of the Government, that no such persons are citizens of the United States. Undoubtedly they have been debarred from the exercise of particular rights or privileges extended to white persons, but, I believe, always in terms which, by implication, admit they may be citizens. Thus the act of May 17, 1792, for the organization of the militia, directs the enrolment of “every free, able-bodied, white male citizen.” An assumption that none but white persons are citizens, would be as inconsistent with the just import of this language, as that all citizens are able-bodied, or males. . . .

I dissent, therefore, from that part of the opinion of the majority of the court, in which it is held that a person of African descent cannot be a citizen of the United States; and I regret I must go further, and dissent both from what I deem their assumption of authority to examine the constitutionality of the act of Congress commonly called the Missouri compromise act, and the grounds and conclusions announced in their opinion. . . .

Looking at the power of Congress over the Territories..., what positive prohibition exists in the Constitution, which restrained Congress from enacting a law in 1820 to prohibit slavery north of thirty-six degrees thirty minutes north latitude?

The only one suggested is that clause in the fifth article of the amendments of the Constitution which declares that no person shall be deprived of his life, liberty, or property, without due process of law. I will now proceed to examine the question, whether this clause is entitled to the effect thus attributed to it. It is necessary, first, to have a clear view of the nature and incidents of that particular species of property which is now in question.

Slavery, being contrary to natural right, is created only by municipal law. This is not only plain in itself, and agreed by all writers on the subject, but is inferable from the Constitution, and has been explicitly declared by this court. The Constitution refers to slaves as “persons held to service in one State, under the laws thereof.” Nothing can more 148clearly describe a status created by municipal law. In Prigg v. Pennsylvania, this court said: “The state of slavery is deemed to be a mere municipal regulation, founded on and limited to the range of territorial laws.” . . .

Is it conceivable that the Constitution has conferred the right on every citizen to become a resident on the territory of the United States with his slaves, and there to hold them as such, but has neither made nor provided for any municipal regulations which are essential to the existence of slavery?

Is it not more rational to conclude that they who framed and adopted the Constitution were aware that persons held to service under the laws of a State are property only to the extent and under the conditions fixed by those laws; that they must cease to be available as property, when their owners voluntarily place them permanently within another jurisdiction, where no municipal laws on the subject of slavery exist; and that, being aware of these principles, and having said nothing to interfere with or displace them, or to compel Congress to legislate in any particular manner on the subject, and having empowered Congress to make all needful rules and regulations respecting the territory of the United States, it was their intention to leave to the discretion of Congress what regulations, if any, should be made concerning slavery therein? Moreover, if the right exists, what are its limits, and what are its conditions? . . .

It was certainly understood by the Convention which framed the Constitution, and has been so understood ever since, that, under the power to regulate commerce, Congress could prohibit the importation of slaves; and the exercise of the power was restrained till 1808. A citizen of the United States owns slaves in Cuba, and brings them to the United States, where they are set free by the legislation of Congress. Does this legislation deprive him of his property without due process of law? If so, what becomes of the laws prohibiting the slave trade? If not, how can similar regulation respecting a Territory violate the fifth amendment of the Constitution? . . .

In my opinion, the judgment of the Circuit Court should be reversed, and the cause remanded for a new trial.
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Justice Benjamin Robbins Curtis resigned from the Supreme Court several months after he dissented in Dred Scott. Curtis is said to have stepped down out of disgust with Taney’s decision. During the Civil War, Curtis argued that Lincoln’s Emancipation Proclamation was unconstitutional. And in 1868, Curtis served as chief counsel during President Andrew Johnson’s impeachment trial.
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Shortly after the Supreme Court decided Dred Scott, Dred and his wife Harriet Scott received their freedom. Historian Melvin Urofsky recounts this remarkable story:


Irene Emerson’s second husband, the abolitionist doctor Calvin Chaffee, now a Massachusetts representative, learned that his wife owned the most famous slave in America just before the court handed down its momentous decision in Scott’s case on March 6, 1857. Defenders of slavery ridiculed the hypocrisy of a man who owned slaves and yet spoke out against slavery. Since at that time a husband controlled his wife’s property, Chaffee immediately transferred ownership of Scott and his family to Taylor Blow in St. Louis; Missouri law allowed only citizens of the state to emancipate slaves there. Irene Emerson Chaffee insisted, however, that she receive the wages the Scotts had earned during the preceding seven years, a sum of $750 that had been tied up because of the court proceedings.

On May 26, 1857, Dred and Harriet Scott appeared in the St. Louis Circuit Court and were formally freed. Scott then took a job as a porter at Barnum’s Hotel in the city and became a celebrity of sorts. Unfortunately, he did not live to enjoy his free status very long. On September 17, 1858, he died of tuberculosis and was buried in St. Louis. Harriet Scott lived until June 1876, long enough to see the Civil War and the Thirteenth Amendment finally abolish slavery in the United States.*






ASSIGNMENT 2

C. CONSTITUTIONAL ABOLITIONISM AND THE DRED SCOTT DECISION

In 1818, Frederick Douglass was born in Maryland as a slave. In 1838, he escaped from Maryland to New York City. After his escape, he joined the Massachusetts Anti-Slavery Society, which was led by William Lloyd Garrison, a prominent newspaper editor. The Garrisonians selected Douglass as a featured speaker at their rallies. Douglass’s eloquence refuted any suggestion that African Americans were inherently inferior to white people. As Douglass attained fame, however, he faced a growing risk of being recaptured. To avoid his return to bondage, in 1845, he travelled to Britain where he lectured for 19 months. In 1847, British abolitionists purchased Douglass’s legal freedom so he could safely return to the United States.

Garrison and the Massachusetts Anti-Slavery Society believed that the Constitution sanctioned slavery. (Chief Justice Taney would take that same position in Dred Scott.) On July 4, 1854, Garrison delivered a famous speech at a rally in Framingham, Massachusetts. He held up a copy of the U.S. Constitution, and called it “the source and parent of all the other atrocities —  ‘a covenant with death, and an agreement with hell.’” He then burned it, crying “So perish all compromises with tyranny!”

Initially, when Douglass joined the Garrisonians, he agreed with their stance on the Constitution. But, in 1851, Douglass wrote that his mind had been changed by “[a] careful study of the writings of Lysander Spooner, of Gerrit Smith, and of William Goodell.”
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Frederick Douglass

In Chapter 2, we studied the writings of Goodell and Spooner from 1844 and 1845, respectively. They argued that the original public meaning of the Constitution foreclosed a right to own slaves. Spooner based his argument, in part, on a principle of construction from United States v. Fisher (1805). In that case, Chief Justice Marshall wrote, “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.”

After Dred Scott was decided, Frederick Douglass relied on the principle from Fisher to criticize the reasoning of Chief Justice Taney’s majority opinion. We have included excerpts from two of his most prominent speeches. In the first speech, Douglass equated the views of Chief Justice Taney with those of abolitionist William Lloyd Garrison. Indeed, Taney’s reliance on the intentions of the Framers in Dred Scott was indistinguishable from that of the Garrisonians. Garrison, a proud abolitionist, no doubt had to swallow a bitter pill after Taney adopted his arguments. In the second speech, Douglass argued that the Constitution is an anti-slavery document.


STUDY GUIDE


	Douglass was sincerely optimistic about the long-term effects of Dred Scott. Is it fair to say his optimism was vindicated by subsequent events? Does this ultimate outcome suggest that a notorious defeat in the courts can sometimes set the stage for a big political victory?

	Douglass adopted Chief Justice Marshall’s rule of construction from United States v. Fisher. Does this move undermine the “originalist” nature of the abolitionists’ interpretive method?

	Douglass contended that “the mere text, and only the text, and not any commentaries or creeds written by those who wished to give the text a meaning apart from its plain reading, was adopted as the Constitution of the United States.” In other words, only the words chosen, and not unexpressed intentions, became part of the Constitution. Douglass favored a “plain reading” of the Constitution. How could this approach to constitutional interpretation be used today?





1. FREDERICK DOUGLASS, SPEECH DELIVERED, IN PART, AT THE ANNIVERSARY OF THE AMERICAN ABOLITION SOCIETY, HELD IN NEW YORK (MAY 14, 1857)

This infamous decision of the Slaveholding wing of the Supreme Court maintains that slaves are within the contemplation of the Constitution of the United States, property; that slaves are property in the same sense that horses, sheep, and swine are property; that the old doctrine that slavery is a creature of local law is false; that the right of the slaveholder to his slave does not depend upon the local law, but is secured wherever the 151Constitution of the United States extends; that Congress has no right to prohibit slavery anywhere; that slavery may go in safety anywhere under the star-spangled banner; that colored persons of African descent have no rights that white men are bound to respect; that colored men of African descent are not and cannot be citizens of the United States.

You will readily ask me how I am affected by this devilish decision —  this judicial incarnation of wolfishness? My answer is, and no thanks to the slaveholding wing of the Supreme Court, my hopes were never brighter than now. I have no fear that the National Conscience will be put to sleep by such an open, glaring, and scandalous tissue of lies as that decision is, and has been, over and over, shown to be.

The Supreme Court of the United States is not the only power in this world. It is very great, but the Supreme Court of the Almighty is greater. Judge Taney can do many things, but he cannot perform impossibilities. He cannot bale out the ocean, annihilate this firm old earth, or pluck the silvery star of liberty from our Northern sky. He may decide, and decide again; but he cannot reverse the decision of the Most High. He cannot change the essential nature of things making evil good, and good, evil. . . .

If it were at all likely that the people of these free States would tamely submit to this demonical judgment, I might feel gloomy and sad over it, and possibly it might be necessary for my people to look for a home in some other country. But as the case stands, we have nothing to fear. In one point of view, we, the abolitionists and colored people, should meet this decision, unlooked for and monstrous as it appears, in a cheerful spirit. This very attempt to blot out forever the hopes of an enslaved people may be one necessary link in the chain of events preparatory to the downfall, and complete overthrow of the whole slave system.

The whole history of the anti-slavery movement is studded with proof that all measures devised and executed with a view to allay and diminish the anti-slavery agitation, have only served to increase, intensify, and embolden that agitation. This wisdom of the crafty has been confounded, and the counsels of the ungodly brought to nought. It was so with the Fugitive Slave Bill. It was so with the Kansas Nebraska Bill; and it will be so with this last and most shocking of all pro-slavery devices, this Taney decision. . . .

The recent slaveholding decision, as well as the teachings of anti-slavery men, make this a fit time to discuss the constitutional pretensions of slavery. . . . When I admit that slavery is constitutional, I must see slavery recognized in the Constitution. I must see that it is there plainly stated that one man of a certain description has a right of property in the body and soul of another man of a certain description. There must be no room for a doubt. In a matter so important as the loss of liberty, everything must be proved beyond all reasonable doubt.

The well known rules of legal interpretation bear me out in this stubborn refusal to see slavery where slavery is not, and only to see slavery where it is.

The Supreme Court has, in its day, done something better than make slaveholding decisions. It has laid down rules of interpretation which are in harmony with the true idea and object of law and liberty. It has told us that the intention of legal instruments must prevail; and that this must be collected from its words. It has told us that language must be construed strictly in favor of liberty and justice. It has told us where rights are infringed, where fundamental principles are overthrown, where the general system of the law is departed from, the Legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.* . . .
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I ask, then, [any man] to read the Constitution, and tell me where if he can, in what particular that instrument affords the slightest sanction of slavery? Where will he find a guarantee for slavery? Will he find it in the declaration that no person shall be deprived of life, liberty, or property, without due process of law? Will he find it in the declaration that the Constitution was established to secure the blessing of liberty? Will he find it in the right of the people to be secure in their persons and papers, and houses, and effects? Will he find it in the clause prohibiting the enactment by any State of a bill of attainder?

These all strike at the root of slavery, and any one of them, but faithfully carried out, would put an end to slavery in every State in the American Union. Take, for example, the prohibition of a bill of attainder. That is a law entailing on the child the misfortunes of the parent. This principle would destroy slavery in every State of the Union. The law of slavery is a law of attainder. The child is property because its parent was property, and suffers as a slave because its parent suffered as a slave. Thus the very essence of the whole slave code is in open violation of a fundamental provision of the Constitution, and is in open and flagrant violation of all the objects set forth in the Constitution.

While this and much more can be said, and has been said, and much better said, by Lysander Spooner, William Goodell, Beriah Green, and Gerrit Smith, in favor of the entire unconstitutionality of slavery, what have we on the other side? How is the constitutionality of slavery made out, or attempted to be made out?

First, by discrediting and casting away as worthless the most beneficent rules of legal interpretation; by disregarding the plain and common sense reading of the instrument itself; by showing that the Constitution does not mean what it says, and says what it does not mean, by assuming that the WRITTEN Constitution is to be interpreted in the light of a SECRET and UNWRITTEN understanding of its framers, which understanding is declared to be in favor of slavery. It is in this mean, contemptible, under-hand method that the Constitution is pressed into the service of slavery.

They do not point us to the Constitution itself, for the reason that there is nothing sufficiently explicit for their purpose; but they delight in supposed intentions — intentions no where expressed in the Constitution, and everywhere contradicted in the Constitution. . . . The argument [in Judge Taney’s opinion] is, that the Constitution comes down to us from a slaveholding period and a slaveholding people; and that, therefore, we are bound to suppose that the Constitution recognizes colored persons of African descent, the victims of slavery at that time, as debarred forever from all participation in the benefit of the Constitution and the Declaration of Independence, although the plain reading of both includes them in their benificent [sic] range.

As a man, an American, a citizen, a Colored man of both Anglo-Saxon and African descent, I denounce this representation as a most scandalous and devilish perversion of the Constitution, and a brazen mistatement [sic] of the facts of history. But I will not content myself with mere denunciation; I invite attention to the facts.

It is a fact, a great historic fact, that at the time of the adoption of the Constitution, the leading religious denominations in this land were anti-slavery, and were laboring for the emancipation of the colored people of African descent. The church of a country is often a better index of the state of opinion and feeling than is even the government itself. The Methodists, Baptists, Presbyterians, and the denomination of Friends, were actively opposing slavery, denouncing the system of bondage, with language as burning and sweeping as we employ at this day. . . . The testimony of the church, and the testimony of 153the founders of this Republic, from the declaration downward, prove Judge Taney false; as false to history as he is to law.

Washington and Jefferson, and Adams, and Jay, and Franklin, and Rush, and Hamilton, and a host of others, held no such degrading views on the subject of slavery as are imputed by Judge Taney to the Fathers of the Republic. All, at that time, looked for the gradual but certain abolition of slavery, and shaped the constitution with a view to this grand result.

George Washington can never be claimed as a fanatic, or as the representative of fanatics. The slaveholders impudently use his name for the base purpose of giving respectability to slavery. Yet, in a letter to Robert Morris, Washington uses this language — language which, at this day, would make him a terror of the slaveholders, and the natural representative of the Republican party.


There is not a man living, who wishes more sincerely than I do, to see some plan adopted for the abolition of slavery; but there is only one proper and effectual mode by which it can be accomplished, and that is by Legislative authority; and this, as far as my suffrage will go, shall not be wanting.



Washington only spoke the sentiment of his times. There were, at that time, Abolition societies in the slave States —  Abolition societies in Virginia, in North Carolina, in Maryland, in Pennsylvania, and in Georgia —  all slaveholding States. Slavery was so weak, and liberty so strong, that free speech could attack the monster to its teeth. Men were not mobbed and driven out of the presence of slavery, merely because they condemned the slave system. The system was then on its knees imploring to be spared, until it could get itself decently out of the world. In the light of these facts, the Constitution was framed, and framed in conformity to it.

It may, however, be asked, if the Constitution were so framed that the rights of all the people were naturally protected by it, how happens it that a large part of the people have been held in slavery ever since its adoption? Have the people mistaken the requirements of their own Constitution? The answer is ready. The Constitution is one thing, its administration is another, and, in this instance, a very different and opposite thing. I am here to vindicate the law, not the administration of the law. It is the written Constitution, not the unwritten Constitution, that is now before us. If, in the whole range of the Constitution, you can find no warrant for slavery, then we may properly claim it for liberty.

Good and wholesome laws are often found dead on the statute book. We may condemn the practice under them against them, but never the law itself. To condemn the good law with the wicked practice, is to weaken, not to strengthen our testimony. It is no evidence that the Bible is a bad book, because those who profess to believe the Bible are bad. The slaveholders of the South and many of their wicked allies at the North, claim the Bible for slavery; shall we, therefore, fling the Bible away as a pro-slavery book? It would be as reasonable to do so as it would be to fling away the Constitution. We are not the only people who have illustrated the truth, that a people may have excellent law, and detestable practices. . . .

It may be said that it is quite true that the Constitution was designed to secure the blessings of liberty and justice to the people who made it, and to the posterity of the people who made it, but was never designed to do any such thing for the colored people of African descent. This is Judge Taney’s argument, and it is Mr. Garrison’s argument, but it is not the argument of the Constitution. The Constitution imposes no such mean and satanic limitations upon its own benificent [sic] operation. And, if the Constitution makes none, I beg to 154know what right has any body, outside of the Constitution, for the special accommodation of slaveholding villainy, to impose such a construction upon the Constitution?

The Constitution knows all the human inhabitants of this country as “the people.” It makes, as I have said before, no discrimination in favor of or against, any class of the people, but is fitted to protect and preserve the rights of all, without reference to color, size, or any physical peculiarities. Besides, it has been shown by William Goodell and others, that in eleven out of the old thirteen States, colored men were legal voters at the time of the adoption of the Constitution.

In conclusion, let me say, all I ask of the American people is, that they live up to the Constitution, adopt its principles, imbibe its spirit: and enforce its provisions. When this is done, the wounds of my bleeding people will be healed, the chain will no longer rust on their ankles, their backs will no longer be torn by the bloody lash, and liberty, the glorious birthright of our common humanity, will become the inheritance of all the inhabitants of this highly favored country.


[image: Contemporary photograph of the last house owned by Frederick Douglass, in the Anacostia neighborhood of Washington, D.C. It is a handsome two-story colonial with a colonnaded porch.]

The last house owned by Frederick Douglass, Anacostia neighborhood, Washington, D.C.



2. FREDERICK DOUGLASS, THE CONSTITUTION OF THE UNITED STATES: IS IT PRO-SLAVERY OR ANTI-SLAVERY?, SPEECH DELIVERED IN GLASGOW, SCOTLAND (MARCH 26, 1860)

. . . The American Constitution is a written instrument full and complete in itself. No Court in America, no Congress, no President, can add a single word thereto, or take a single word therefrom. . . . [I]t should be borne in mind that the mere text, and only the text, and not any commentaries or creeds written by those who wished to give the text a meaning apart from its plain reading, was adopted as the Constitution of the United States.

It should also be borne in mind that the intentions of those who framed the Constitution, be they good or bad, for slavery or against slavery, are to be respected so far, and so far only, as will find those intentions plainly stated in the Constitution. It would be the wildest of absurdities, and lead to endless confusion and mischiefs, if, instead of looking to the written paper itself, for its meaning, it were attempted to make us search it out, in the secret motives, and dishonest intentions, of some of the men who took part in writing it. It was what they said that was adopted by the people, not what they were ashamed or afraid to say, and really omitted to say.
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Bear in mind, also, and the fact is an important one, that the framers of the Constitution sat with closed doors, and that this was done purposely, that nothing but the result of their labours should be seen, and that result should be judged of by the people free from any of the bias shown in the debates. It should also be borne in mind, and the fact is still more important, that the debates in the convention that framed the Constitution, and by means of which a pro-slavery interpretation is now attempted to be forced upon that instrument, were not published till more than a quarter of a century after the presentation and the adoption of the Constitution.

These debates were purposely kept out of view, in order that the people should adopt, not the secret motives or unexpressed intentions of any body, but the simple text of the paper itself. Those debates form no part of the original agreement. I repeat, the paper itself, and only the paper itself, with its own plainly written purposes, is the Constitution. It must stand or fall, flourish or fade, on its own individual and self-declared character and objects. Again, where would be the advantage of a written Constitution, if, instead of seeking its meaning in its words, we had to seek them in the secret intentions of individuals who may have had something to do with writing the paper. What will the people of America a hundred years hence care about the intentions of the scriveners who wrote the Constitution? These men are already gone from us, and in the course of nature were expected to go from us. They were for a generation, but the Constitution is for ages. . . .




D. THE AFTERMATH OF DRED SCOTT v. SANDFORD


[image: Illustration of Abraham Lincoln’s inauguration]

President Abraham Lincoln’s inauguration on March 4, 1861. Chief Justice Taney issued the oath of office.


The illustration depicts Abraham Lincoln taking the oath of office at his 1861 inauguration. He stands with a hand on the bible held before him by Chief Justice Roger Taney.
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Douglass’s optimism about the eventual repudiation of “[t]his infamous decision of the Slaveholding wing of the Supreme Court” was well founded —  to a point. Because the Supreme Court never formally reversed Dred Scott, that task fell to the Republicans in Congress, who proposed and secured the ratification of two constitutional amendments.

The Thirteenth Amendment, ratified in 1865, provides that “[n]either slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” This provision ended the legal institution of slavery, and immediately emancipated every slave in the United States. (Recall that the Emancipation Proclamation only freed slaves in certain rebel territories, and those that joined the Army.) Above all, it meant that, when Southern states were eventually restored to the Union, they could not reimpose legal slavery, which was entirely possible under the interpretation of the pre–Thirteenth Amendment Constitution held by most Republicans and all Democrats alike. Moreover, since the Emancipation Proclamation was justified as a war measure, it was not even clear that, without the Thirteenth Amendment, the courts would uphold the re-enslavement of emancipated slaves. So the Thirteenth Amendment represented a sea change in the meaning of the Constitution.

Three years later, the Fourteenth Amendment further repudiated Dred Scott. Section 1 of the Fourteenth Amendment provided: “All persons born or naturalized in the United States and subject to the jurisdiction thereof are citizens of the United States and of the State wherein they reside.” Chief Justice Taney stated that people of African descent could never be citizens of the United States, even if they were emancipated and considered citizens by their own state. Now, all people born in the United States, including the freedmen, would be citizens regardless of their race. Moreover, Section 1 eliminated the distinction that Chief Justice Taney drew between state citizenship and national citizenship. Now citizenship in a state entailed citizenship of the United States.

Douglass and other antislavery activists were far too optimistic about what would transpire after the abolition of legal slavery. Many Southerners would simply not accept their defeat. Instead, they ingeniously used every legal means at their disposal to legally subordinate the freedmen in every way they could short of formal slavery. The former Confederate soldiers also organized into terrorist cells to bring the freedmen under their control. The former Confederate soldiers would also subjugate any Southern white who might be tempted to side with the freedmen. President Ulysses S. Grant and the Republicans in Congress vigorously responded to this backlash. They passed numerous civil rights laws, and attempted to “reconstruct” Southern state governments to ensure racial political equality. The Republicans also were able to secure the ratification of the Fifteenth Amendment, which guaranteed the right to vote to the freedmen.

And yet, even all these changes proved inadequate.
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[image: Front cover of Harper's Weekly showing an illustration of the passage of the Thirteenth Amendment]

Harper’s Weekly cover depicting passage of the Thirteenth Amendment in Congress


The front cover from the Harper's Weekly issue from February 18, 1865 shows a large illustration of the passage of the Thirteenth Amendment in the U.S. House chamber. Many men crowd the floor and galleys shaking hands and holding hats aloft.








	* Lea VanderVelde reconstructed a remarkably vivid and moving portrait of the lives of Dred and Harriet Scott. See Mrs. Dred Scott: A Life on Slavery’s Frontier (2010).

	* [In 1787—prior to the ratification of the Constitution—the Articles of Confederation Congress enacted the Northwest Ordinance. Article 6 of this law provided: “There shall be neither slavery nor involuntary servitude in the said territory, otherwise than in the punishment of crimes whereof the party shall have been duly convicted. . . .”— Eds.]

	* Melvin Urofsky, Dred Scott, Britannica, https://www.britannica.com/biography/Dred-Scott.

	* [United States v. Fisher, 6 U.S. (2 Cranch) 358 (1805).—Eds.]
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CHAPTER 4 The Reconstruction Amendments

ASSIGNMENT 1

On April 9, 1865, Confederate General Robert E. Lee surrendered to Union General Ulysses S. Grant. This famous meeting at the Appomattox Courthouse in Virginia began the formal conclusion of the Civil War. Over 600,000 Americans were killed during the bloody conflict. This staggering death toll exceeds the nation’s losses in all its other wars combined, from the Revolution through Vietnam and up to the present. Regardless of how and why it began, the war led to the prohibition of slavery. But the misery engendered by slavery was far from over.

In the span of eight years, Congress ratified the Thirteenth, Fourteenth, and Fifteenth Amendments. The so-called Reconstruction Amendments emancipated the slaves and guaranteed the freedmen constitutional rights, including the right to vote. These amendments were designed to fundamentally change the relationship between the federal government, the states, and the people. Or at least that was the plan.

Not everyone agreed that such a great departure from the original constitutional design was a good idea. Over the ensuing three decades, the Supreme Court resisted this alteration to the federal system. In a series of important decisions, the Justices narrowly construed three critical provisions of the Fourteenth Amendment:


	First, the Privileges or Immunities Clause was basically deleted from the text of the Fourteenth Amendment in the Slaughter-House Cases (1873), Bradwell v. Illinois (1873), and United States v. Cruikshank (1875). Today, Slaughter-House and Cruikshank remain good law. Bradwell was never formally overruled, but it is inconsistent with modern sex discrimination precedents.
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	Second, in the Civil Rights Cases (1883), the Court limited the Fourteenth Amendment and Congress’s Section 5 enforcement power to state action. Under what came to be known as the “state action doctrine,” the Fourteenth Amendment was interpreted to restrict only actions taken by the states. The Fourteenth Amendment did now, however, apply to actions taken by private actors. And the Fourteenth Amendment did not require the states to remedy violations of civil rights by private actors. The Civil Rights Cases remain good law.

	Finally, in Plessy v. Ferguson (1896), the Court found that the Fourteenth Amendment permitted state governments to provide “separate but equal” public services. That case also held that the state governments could require private businesses to segregate their customers by race. Plessy v. Ferguson is now in the anti-canon. That decision was effectively repudiated, though not formally reversed, by Brown v. Board of Education (1954).



Taken together, these decisions enabled a legal regime of state-sanctioned racial subjugation and discrimination to arise throughout the former Confederate states. This regime came to be called “Jim Crow.” Critically, this legal regime was reinforced by organized private violence against African Americans, and any white people who stood by them. Notwithstanding the Thirteenth and Fourteenth Amendments, local law enforcement —  that is, state actors —  refused to protect the civil rights of some of their people. And the rights of the freedmen to vote were soon nullified, notwithstanding the Fifteenth Amendment. The state action doctrine also inhibited the fight against private racial discrimination throughout the United States.

The promise of the Reconstruction Amendments was not fulfilled. Yet, because the Constitution enshrined that promise in its text, that promise could later be kept. In this chapter, we describe the rise and decline of the Reconstruction Amendments.


A. THE ADOPTION OF THE RECONSTRUCTION AMENDMENTS

Section A will briefly discuss the adoption of the Thirteenth, Fourteenth, and Fifteenth Amendments. For an engaging account of the adoption of the Fourteenth Amendment, see Garrett Epps, Democracy Reborn: The Fourteenth Amendment and the Fight for Equal Rights in Post-Civil War America (2007).


1. The Thirteenth Amendment and the Civil Rights Act of 1866

During the Civil War, President Lincoln issued the Emancipation Proclamation. This executive order freed 3.1 million slaves held in the Confederacy. But the order did not free slaves held in border states that had remained in the Union, including Delaware, Maryland, Missouri, and Kentucky. This executive order was issued in 1863 as a war-time measure. But as the Civil War drew to a close, Lincoln and congressional Republicans realized that under the rule in Dred Scott, state law would still authorize slavery. The only way to reverse Dred Scott was to amend the federal Constitution.

161

In 1864, Lincoln won re-election to a second term. He had selected as his running mate Andrew Johnson, a Tennessee “War Democrat,” in order to create a national unity ticket. (That decision would become significant the following year.) Lincoln deemed the passage of a constitutional amendment to abolish slavery a top priority. In January 1865, both houses of Congress approved the Thirteenth Amendment. Section 1 of the Amendment provides: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States.” The drafters of the Thirteenth Amendment did not trust the states to voluntarily eradicate slavery. They also chose not to rely on Congress’s powers in Article I to enforce the amendment. Instead, Section 2 of the Thirteenth Amendment granted Congress a new enumerated “power to enforce this article,” that is, Section 1, “by appropriate legislation.”

Two months later, Lincoln’s tenure would come to an abrupt and tragic end. On April 14, 1865, John Wilkes Booth, a Maryland-born actor and Confederate sympathizer, murdered President Lincoln. Lincoln’s assassination resulted in the elevation of Vice President Andrew Johnson to the presidency. This assassination could be considered the opening shot of the resistance to the liberation of African Americans.

After Lincoln’s death, congressional Republicans pushed hard for the states to ratify the Thirteenth Amendment. President Johnson supported these efforts. He insisted that Southern states ratify the Amendment as a prerequisite for the restoration of their seats in Congress. The Thirteenth Amendment was ratified in December 1865.

Soon, the period known as Reconstruction began. The Union Army forcibly occupied the Southern states. The federal government reconstructed each Southern government to ensure the freedmen (that is, the freed slaves) could vote and hold office. Initially, these efforts were successful. During this period, Congress saw its first African-American Senator (Hiram Revels of Mississippi) and its first member of the House (Joseph Rainey of South Carolina). And state legislatures started to become biracial. But the Southern states responded to this progress with increasingly effective resistance.

Southern state legislatures began to pass so-called black codes, which limited the rights of the freedmen in various ways. These codes were primarily designed to restrict the freedmen’s economic liberties to recreate, as closely as possible, the economic system of slavery that the Thirteenth Amendment had formally abolished. These official state actions were then complemented by private action. Former-Confederate soldiers began to form militias and other terrorist organizations to intimidate the freed blacks, along with any whites who supported them. State law enforcement agencies often refused to protect people from this terrorism.

Soon, Congress responded to this public and private resistance. In April 1866, Congress enacted the Civil Rights Act of 1866. This law relied on the new enumerated power in Section 2 of the Thirteenth Amendment. The Act provided:


That all persons born in the United States and not subject to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of the United States; and such citizens, of every race and color, without regard to any previous condition of slavery or involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall have the same right, in every State and Territory in the United States, to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens, and shall be subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the contrary notwithstanding.
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First, the Act attempted to repudiate Dred Scott v. Sandford. Now, people of African descent who were born in the United States were citizens of the United States. Second, the Act expressly protected the economic liberties that the black codes had restricted. Third, the Act mandated the equal enforcement of the laws by state governments.

Later that year, Congress enacted the Freedmen’s Bureau Act. This Act established an administrative agency to advance the interests of the freedmen. The Act also required the President to protect the rights of the freedmen that had been listed in the Civil Rights Act, along with “the constitutional right of bearing arms.”


[image: Illustration shows a Federal Officer standing between a crowd of southern whites and a crowd of freedmen]

Federal officer from the Freedmen’s Bureau stands between Southern whites and the freedmen.


Illustration from the Freedmen's Bureau depicts a Federal officer standing between a crowd of Southern whites and a crowd of freedmen. Both crowds are armed with swords and rifles raised. The officer holds a hand toward the white crowd as to halt them.



President Lincoln would have almost certainly signed into law the Civil Rights Act of 1866 and the Freedmen’s Bureau Act. But, much to the surprise of Republicans in Congress, President Johnson vetoed both bills. Johnson contended that both bills exceeded Congress’s Section 2 enforcement power because slavery had been formally abolished. The bills, therefore, were unconstitutional.

The House of Representatives and the Senate successfully overrode the vetoes, and both bills became law. But some members of Congress, including Representative John Bingham of Ohio, shared Johnson’s constitutional concerns. The Republicans also feared that Southern Democrats would repeal the Civil Rights Act when their representatives returned to Congress. (In the Thirty-Ninth Congress, which met from 1865 to 1867, the former states of the Confederacy did not elect any members to the House of Representatives or to the Senate.)

As a result, Bingham and other members of Congress began to push for the adoption of a constitutional amendment to protect fundamental rights, such as those listed in the Civil Rights Act. The amendment would protect rights in two ways. First, the amendment would enshrine these rights in the Constitution itself so later Congresses could not 163repeal the protection of those rights. Second, when states failed to protect these rights, the amendment would empower Congress to enact laws to enforce these rights.



[image: Illustration of the impeachment of President Andrew Johnson in the House of Representatives]

Impeachment trial of President Andrew Johnson


The illustration shows the House chamber during the impeachment of President Andrew Johnson. The galleries are full, and the congressmen are seated.



The House of Representatives impeached President Johnson in February 1868, motivated, in part, by his continued resistance to Reconstruction. Among other offenses, the articles of impeachment charged Johnson with violating the Tenure of Office Act. That law prohibited the President from removing the Secretary of War without the consent of the Senate. Johnson escaped conviction in the Senate and removal from office by a single vote. Representative John Bingham prosecuted the case as House Manager, and Chief Justice Salmon Chase presided over the Senate trial. President Johnson was defended by Justice Benjamin Robbins Curtis, who resigned from the Supreme Court after dissenting in Dred Scott.


[image: Photograph of John Bingham]

John Bingham
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2. The Fourteenth Amendment

The Fourteenth Amendment was drafted to ensure that Congress had the power to enact the Civil Rights Act of 1866. Even if a future Congress repealed the Act, the rights it protected would still be enshrined in the Constitution. The Fourteenth Amendment was ratified in 1868. Section 1 of the Fourteenth Amendment has four provisions: the Citizenship Clause, the Privileges or Immunities Clause, the Due Process Clause, and the Equal Protection Clause.


a. The Citizenship Clause

The first clause of Section 1 repudiated Dred Scott. “All persons born or naturalized in the United States and subject to the jurisdiction thereof,” it proclaims, “are citizens of the United States and of the State wherein they reside.” This language tracked the Civil Rights Act of 1866. The Constitution now ensured that those born in the United States, including the formerly enslaved people, were now citizens.


b. The Privileges or Immunities Clause

The second clause of Section 1 of the Fourteenth Amendment is the Privileges or Immunities Clause: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” This new provision echoed the Privileges and Immunities Clause of Article IV, Section 2, which provides: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

We will revisit the Privileges or Immunities Clause of the Fourteenth Amendment later in this chapter.



c. The Due Process of Law Clause

The third clause of Section 1 of the Fourteenth Amendment is called the Due Process of Law Clause. It provides: “Nor shall any State deprive any person of life, liberty, or property, without due process of law.” In Barron v. Baltimore (1833), the Supreme Court held that the Fifth Amendment prohibited the federal government from depriving a person of “life, liberty, or property, without due process of law.” The Due Process of Law Clause of the Fourteenth Amendment reversed Barron, and imposed this same restriction on the states. Unlike the Privileges or Immunities Clause, the Due Process of Law Clause was not limited to citizens. It protected all persons.

In Chapter 5, we will explore what the “due process of law” requires.



d. The Equal Protection Clause

The fourth clause of Section 1 of the Fourteenth Amendment is the Equal Protection Clause. It provides that a state cannot “deny to any person within its jurisdiction the equal protection of the laws.” Unlike the Privileges or Immunities Clause and the Due Process of Law Clause, the Equal Protection Clause did not have an analogue in the 165original Constitution. But the Equal Protection Clause did have a statutory analogue. The Civil Rights Act of 1866 entitled all citizens to the “full and equal benefit of all laws and proceedings for the security of person and property.” This Act referred to the right of protection, which was a staple of antislavery constitutionalism. This right had two parts. First, the government demands that people must obey the laws. Second, the government has a reciprocal duty to protect the people in accordance with those laws. Such protection was sorely lacking in the Southern states. The Equal Protection Clause was also not limited to citizens. It protected all persons.

We will study the Equal Protection Clause in Chapters 6 and 7.


The Citizenship Clause was added in the Senate on the motion of Senator Jacob Howard of Michigan. The other three clauses of Section 1 were proposed to the Committee on Reconstruction by Representative John Bingham of Ohio.





e. Section 5 of the Fourteenth Amendment: The Enforcement Clause

So far, we have only focused on Section 1 of the Fourteenth Amendment. Sections 2, 3, and 4 of the Fourteenth Amendment are not particularly relevant to modern constitutional law, and are beyond our course of study. However, Section 5 of the Fourteenth Amendment remains very significant. It provides:


The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.



Section 5 of the Fourteenth Amendment parallels Section 2 of the Thirteenth Amendment: both provisions granted Congress new enumerated powers. Section 5 gave Congress the enumerated authority to enforce Sections 1 through 4 of the Fourteenth Amendment. This provision is referred to as “Section 5,” or the “Enforcement Clause.” We will consider Congress’s enforcement power later in this chapter.




3. The Fifteenth Amendment

Even after the ratification of the Thirteenth Amendment, congressional Republicans knew that Southern states were denying freedmen the right to vote. The Republicans tried to remedy this problem through Section 2 of the Fourteenth Amendment, which created an incentive for states to expand the franchise. Section 2 stipulated that if “the right to vote . . . is denied to any of the male inhabitants of such state, being twenty-one years of age, and citizens of the United States,” then the state’s “representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such state.” In other words, states that prevented any male from voting —  including those who were former slaves —  would lose representation in Congress.

This provision drew fire from women’s rights advocates —  many of whom had been active in the abolitionist movement. They objected to adding the word “male” into the text of the Constitution. Before the Fourteenth Amendment, the Constitution did not include any sex-based classifications. Instead, the Constitution referred to “citizens” and “persons.”
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[image: Front cover of Harper's Weekly with illustration titled “The first vote” showing an elderly black man voting]

“The first vote” from Harper’s Weekly (November 16, 1867). Even before the ratification of the Fourteenth Amendment, Union forces ensured that the freedmen could vote.


The front cover from the Harper's Weekly issue from November 16, 1867 shows a large illustration titled "The first vote." An elderly black man dressed in a patched suit drops a token into one of two jars to register his vote. Behind him, several black men of varying ages and outfits, including a sharp suit and an army uniform, wait to vote.
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The antislavery constitutionalists read these words as gender neutral. Women’s rights advocates considered this language in Section 2 a betrayal. Indeed, some women opposed the ratification of the Fourteenth Amendment because of Section 2.

Despite this controversy, Section 2 of the Fourteenth Amendment simply did not work. Southern states continued to prevent freed blacks from voting. So the Republicans tried again. Two years later, in 1870, the Fifteenth Amendment was ratified. This provision protected the right to vote, and delegated another enforcement power to Congress. The Amendment had two sections:


Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any state on account of race, color, or previous condition of servitude.

Section 2. The Congress shall have power to enforce this article by appropriate legislation.



The fact that Congress needed to add the Fifteenth Amendment provides strong evidence that the reference to the “privileges or immunities of citizens of the United States” in Section 1 of the Fourteenth Amendment did not include the right to vote.

Initially, at least, the program of reconstruction and the Fifteenth Amendment were successful. In 1869, President Ulysses S. Grant was elected President. Grant, who commanded the Union Army during the Civil War, ensured that the freedmen could vote. Blacks began to organize politically and vote in large numbers for Republican candidates. In 1870, the Mississippi State Senate selected Republican Hiram Revels as the first African-American United States Senator. That same year, Joseph Rainey of South Carolina was elected as the first African-American member of the House. He would serve four terms. The people also elected African-American members to state legislatures. According to Professor Pamela Brandwein, “1873 marked the high point in the number of federal voting rights prosecutions brought in the South.”1 This flourishing of African-American political empowerment and success has largely been forgotten.


[image: Photograph portrait of Senator Hiram Revels of Mississippi]

Senator Hiram Revels of Mississippi


[image: Photograph portrait of Representative Joseph Rainey of South Carolina]

Representative Joseph Rainey of South Carolina
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This flourishing, however, would be impeded by Southern resistance. In 1874, the Democratic Party gained control of the House of Representatives. At the time, the Democratic Party was dominant among white Southerners. Professor Brandwein writes that the Democrats, “[n]ow in charge of appropriation bills . . . could set low appropriations for rights enforcement, jamming government machinery, as inadequate as it already was.” Soon federal voting rights prosecutions slowed. This Southern resistance was not limited to Congress. In the Southern states, terrorist organizations, aided by local governments, waged a campaign to disenfranchise the freedmen. Soon, the continual stream of Southern atrocities demoralized voters in the North. They grew weary of the never-ending military occupation of the South. In response to this political shift, Union forces withdrew from the South in 1876. Now, these terrorist organizations were allowed to flourish in the vacuum left behind.

According to the conventional wisdom, the withdrawal of Union troops marked the end of Reconstruction, and the beginning of a precipitous decline in the political and economic fortunes of African Americans. However, Professor Brandwein has challenged this conventional wisdom. She contended that Republicans continued their efforts to protect civil rights in the South, even after the military occupation ended in 1876. “Blacks did not completely disappear from the field of national politics in 1877,” she wrote, “and the Republican Party did not change so thoroughly between the early 1870s and 1876.”2

In 1880, Republican President James A. Garfield was elected President. This election, Brandwein explains, led to a “resurge[nce]” in federal voting rights prosecutions.3 Alas, this positive trend would end in 1884, following the election of Grover Cleveland, the first Democratic President since the Civil War. At this time, federal voting rights prosecutions came to a halt. Four years later, the pendulum would swing the other way. In 1888, Benjamin Harrison ran for President on the Republican ticket. He added election reform to his campaign platform. Harrison won the presidency. And for the first time in eight years, the Republican Party gained a majority in both houses of Congress. Brandwein writes that in the minds of Republicans, “Reconstruction was still not dead.” The Harrison administration increased voting rights enforcements. And there was a unique “policy window” to “pass a new elections bill” with both Houses, and the presidency, controlled by the Republican Party. Over the prior decade, white Southern Democrats had relied on various devices to disenfranchise the freedmen, such as poll taxes, literacy tests, white primaries, and “grandfather clauses.” White people were exempted from these restrictions.

The Republicans in Congress were led by the influential duo from Massachusetts, Representative Henry Cabot Lodge and Senator George Hoar. They and their Republican colleagues made one last attempt to reinforce the Fifteenth Amendment and combat disenfranchisement in the South. Lodge opened the debate in the Fifty-First Congress with a powerful speech: “The first step . . . toward the settlement of the negro problem and toward the elevation and protection of the race is to take it out of national party politics,” 169Lodge asserted. “This can be done in but one way. The United States must extend to every citizen equal rights.” At the time, southern Congressmen worried about the specter of “negro domination” or “negro supremacy.” He labeled this tendency as “an evil which must be dealt with, and if we fail to deal with it we shall suffer for our failure.”

In 1890, the House of Representatives passed the Election Bill. It is, sometimes disparagingly, called the “Lodge Force Act.” The bill gave federal courts authority to supervise elections. The bill empowered federal circuit courts to appoint federal supervisors for congressional elections. These supervisors would have the power to attend elections, inspect registration lists, verify doubtful voter information, certify the vote count, and to request that Deputy United States Marshals secure elections by force. The bill also reaffirmed the President’s prerogative to send federal troops to monitor violent or chaotic elections. But the bill never became law. The following year, Senate Democrats used different procedural tactics to block the bill. At one point, they walked out of the chamber to block a quorum. The bill was now dead.


[image: Cartoon from Harper's Magazine depicting the Democrat's use of the fear of black enfranchisement as propoganda]

A cartoon in Harper’s Magazine about the federal election. It depicts a donkey, representing the Democratic Party, talking to Uncle Sam. His sign warns, “Negro Supremacy, the Republican Party will subject the South to the horror and humiliation of Negro rule.”


The cartoon is titled "A Silly Bugaboo." It depicts Uncle Sam sitting before a donkey holding a banner hung from a scarecrow, which reads "Negro Supremacy, the Republican Party will subject the South to the horror and humiliation of Negro rule." Behind the donkey stands a man labeled "J. Bull," holding a parchment labeled "Tarriff Question" and a bag labeled "Pauper Labor."

Uncle Sam is captioned: "You cannot distract my attention from the real issue! Who is that hiding behind you?"



Brandwein concludes that “the Republican Party maintained a genuine and principled effort to protect black voting rights between 1877 and the early 1890s, though this effort matched neither the vigor or the effectiveness of the early 1870s.”4 She adds that “[t]he complete disenfranchisement of black voters that occurred . . . was due to a confluence of factors.”5 These factors “included southern intransigence, northern popular apathy, a deep economic depression, an inadequate administrative structure, and the changing character of the Republican Party.”6 The story of the demise of African-American voting rights is more complicated than most scholars recognize. The ending, in any event, was tragic. Congress would not enact another federal voting rights bill for nearly six decades.
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B. WHAT DID THE “PRIVILEGES OR IMMUNITIES OF CITIZENS OF THE UNITED STATES” PROTECT?

Section 1 of the Fourteenth Amendment provides, in part: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” To understand the Privileges or Immunities Clause, we have to trace its origins from the Constitutional Convention in 1787 to Dred Scott v. Sandford (1857) to the Reconstruction Period following the Civil War.


1. The History of the Privileges or Immunities Clause

Article IV, Section 2 of the Constitution provides: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” The Privileges and Immunities Clause prohibits states from discriminating against citizens from other states. Specifically, a state must guarantee certain fundamental rights, known as “Privileges and Immunities,” equally to its own citizens and to citizens from other states. But what are these privileges and immunities? The answer to this question would have a significant impact on the rights of Northern free blacks before the Civil War, and the rights of the freedmen after the Civil War.


a. Privileges and Immunities and Corfield v. Coryell

Corfield v. Coryell (1823), a federal circuit court case, came to be viewed as the most important judicial interpretation of Article IV.

During the nineteenth century, the Supreme Court Justices would often hear cases before the lower courts, which were known as circuit courts. This process was known as “riding circuit,” as the Justices would actually ride their horses to different circuit courts. These circuit opinions could be quite important. Often these decisions were the only authority on a particular constitutional question. Justice Bushrod Washington’s circuit opinion in Corfield v. Coryell (1823) fell into this category. Justice Washington was President Washington’s nephew and was very close to Chief Justice John Marshall. In Corfield, Justice Washington provided a formative definition of the phrase “privileges and immunities” of citizenship in Article IV. Four decades later, Justice Washington’s opinion proved to be very influential. Members of Congress often cited it during congressional debate over adopting the Fourteenth Amendment. They frequently quoted a passage from Corfield to explain the meaning of the Privileges or Immunities Clause:


The inquiry is, what are the privileges and immunities of citizens in the several states? We feel no hesitation in confining these expressions to those privileges and immunities which are, in their nature, fundamental; which belong, of right, to the citizens of all free 171governments; and which have, at all times, been enjoyed by the citizens of the several states which compose this Union, from the time of their becoming free, independent, and sovereign. What these fundamental principles are, it would perhaps be more tedious than difficult to enumerate. They may, however, be all comprehended under the following general heads: Protection by the government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety; subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole. The right of a citizen of one state to pass through, or to reside in any other state, for purposes of trade, agriculture, professional pursuits, or otherwise; to claim the benefit of the writ of habeas corpus; to institute and maintain actions of any kind in the courts of the state; to take, hold and dispose of property, either real or personal; and an exemption from higher taxes or impositions than are paid by the other citizens of the state; may be mentioned as some of the particular privileges and immunities of citizens, which are clearly embraced by the general description of privileges deemed to be fundamental: to which may be added, the elective franchise, as regulated and established by the laws or constitution of the state in which it is to be exercised. These, and many others which might be mentioned, are, strictly speaking, privileges and immunities, and the enjoyment of them by the citizens of each state, in every other state, was manifestly calculated (to use the expressions of the preamble of the corresponding provision in the old articles of confederation) “the better to secure and perpetuate mutual friendship and intercourse among the people of the different states of the Union.”



At the outset, Justice Washington posed the basic question: “what are the privileges and immunities of citizens in the several states?” He then offered a three-part test to identify these privileges and immunities. First, the rights are “in their nature, fundamental.” Second, these privileges and immunities “belong, of right, to the citizens of all free governments.” Third, these rights “have, at all times, been enjoyed by the citizens of the several states which compose this Union.” These three criteria greatly limit the range of rights that a judge may deem to be “privileges and immunities” of citizenship. It is not enough for a judge to deem a particular right as fundamental. That right must also attach to citizenship in all free governments, and the right must have been enjoyed by citizens in the several states pursuant to their positive law. Positive law included the common law, as well as statutes and the state constitution.

Next, Justice Washington offered a partial list of examples of rights that he believed met these criteria. The mix of rights is revealing. Some rights were considered natural rights: in particular, “the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety.” Five decades earlier, George Mason used this formulation of natural rights in the Virginia Declaration of Rights. Several state constitutions incorporated this language. Later James Madison proposed that this language should be added to the Constitution’s preamble by amendment. Justice Washington, however, added an important caveat to Mason’s formulation: these privileges and immunities were “subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole.” This qualification would prove to be very important. The states would rely on the so-called police power to restrain certain rights in order to promote public health, safety, and welfare.
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Justice Washington listed other rights that did not exist in the state of nature. For example, he included the rights “to claim the benefit of the writ of habeas corpus,” and “to institute and maintain actions of any kind in the courts of the state.” People received these sorts of civil rights upon leaving the state of nature and entering civil society. Madison called such rights “positive” rights. The rights to habeas corpus and the jury trial were procedural guarantees that secured natural rights from the government. Washington listed one of the most important positive rights: the “Protection by the government.” In the state of nature, there was no government to protect people. But in civil society, the people had the right to be protected by their government.

Justice Washington also listed another privilege of citizens: “the elective franchise, as regulated and established by the laws or constitution of the state in which it is to be exercised.” This positive right did not exist in the state of nature. Four decades later, the decision to include the right to vote on this list proved to be controversial. During the ratification debates over the Privileges or Immunities Clause, the great majority of members of Congress expressly denied that the right to vote was a fundamental right of citizenship. Instead they categorized suffrage as a political right. Some citizens could enjoy rights of political participation, but not others. Even today, society draws such distinctions between different categories of citizens. For example, minors and convicted felons cannot vote. Perhaps these sorts of restrictions are what Justice Washington meant when he wrote that the “elective franchise” may be “regulated and established by the laws or constitution of the state in which it is to be exercised.” In 1870, the Fifteenth Amendment was ratified precisely because the right to vote was not previously considered a “privilege and immunity” of citizenship.

We may summarize this approach to privileges and immunities of citizens in four parts. First, people in the state of nature enjoy certain natural rights. Second, people leave the state of nature and enter into civil society to better protect these natural rights. Third, when people enter civil society, they must accept the authority of government. Fourth, in return for accepting the authority of the government, the people receive civil rights. These civil rights include codified versions of their natural rights the people had in the state of nature, such as the rights to life, liberty, and property. But some civil rights did not exist in the state of nature. The government may also codify certain positive rights, such as the right of protection. Other positive rights, such as the writ of habeas corpus and the jury trial, provide the people with procedural guarantees that protect their natural rights from the government. All of these civil rights are to be enjoyed by citizens of a “free government.” In this way, “civil rights” are essential to protect preexisting natural rights. And this category of civil rights includes guarantees that are not themselves natural rights.



b. Privileges and Immunities and Slavery

Corfield defined the scope of the privileges and immunities of citizens to which Article IV refers. Yet, both before and after this decision, courts adopted a narrow view of how Article IV protects these privileges and immunities. This provision, the courts 173held, only barred a state from discriminating against citizens who travel from other states. If a state afforded its own citizens a fundamental right, the state must afford the same right to visiting citizens from other states. But a state was under no obligation to secure any particular fundamental right for its own citizens, and accordingly, to visiting citizens from other states. To this day, the courts still follow this interpretation of Article IV.

This approach may well have been faithful to the original meaning of Article IV. However, in the years leading up to the Civil War, opponents of slavery took a different view. They maintained that the Privileges and Immunities Clause of Article IV did more than prevent states from discriminating against citizens from other states. They viewed this provision as protecting a core set of fundamental rights —  like those described in Corfield. Under their reading of Article IV, a state could not deny these rights to sojourning citizens from other states, even if that state denied those rights to its own citizens and, therefore, was not discriminating against out-of-staters.

Abolitionists advanced this understanding of Article IV in two important contexts. The first context concerned the freedom of speech. During the 1840s, Southern postmasters prohibited the mailing of abolitionist literature from other states. Southern states even prevented abolitionists from traveling in person to advocate against slavery. Some abolitionists were imprisoned or expelled.

The abolitionists argued that these actions violated the freedom of speech. But they did not contend that the states ran afoul of the Free Speech Clause of the First Amendment. At the time, the Bill of Rights only limited the powers of the federal government. The First Amendment did not constrain the powers of the state governments. Instead, the abolitionists argued that the freedom of speech was a “privilege and immunity” of citizenship, and the Southern states were violating the Article IV Privileges and Immunities Clause. In 1845, Salmon Chase articulated this position in an address to the Liberty Party convention. He said that “the aristocracy of slaveholders in this country . . . has waged an unrelenting war with the most sacred rights of the free, stifling the freedom of speeches [sic] and of debate, . . . and denying in the Slave states those immunities to the citizens of the free, which the Constitution guarantees.”1

Article IV of the Constitution would play an important role in another slavery-related context. In the nineteenth century, free black sailors from the North were often imprisoned while their ships docked in Southern ports. Antislavery activists argued that the sailors were citizens of their home states. And, while they were in these ports, states could not infringe their fundamental rights. Representative Horace Mann of Massachusetts protested the “unconstitutional imprisonment of northern seaman in southern ports” in violation of “that part of the constitution which says that ‘the citizens of each state shall be entitled to all the privileges and immunities of citizens in the several 174states’”2 The slave states, however, countered that they could treat the black sailors — citizens from another state —  the same way that they treated their own free blacks under the discriminatory black codes. The abolitionists replied that Article IV protected all out-of-state citizens from discrimination with respect to a set of fundamental rights, of the sort Justice Washington identified in Corfield.

This history would become important after the ratification of the Fourteenth Amendment in 1868. That provision protected “the privileges or immunities of citizens of the United States.” We can look to the original meaning of the Article IV Privileges and Immunities Clause to determine the substance of the Fourteenth Amendment’s Privileges or Immunities Clause. The Fourteenth Amendment, however, went beyond the scope of Article IV. The Privileges or Immunities Clause prohibited states from abridging the fundamental rights of their own citizens, not just the rights of those who sojourned from other states.



c. Privileges and Immunities and Dred Scott

We can find additional evidence of the original meaning of “privileges and immunities” of citizens in an unlikely source: Chief Justice Taney’s opinion in Dred Scott v. Sandford (1857). In that anti-canonical case, Chief Justice Taney maintained that people of African descent could not be citizens of the United States. He reasoned that if free blacks were citizens, then they would be guaranteed the privileges and immunities in Article IV. For example, if free blacks were citizens, they would be entitled to “the full liberty of speech in public” and the right “to keep and carry arms wherever they went.” These rights are, of course, also protected by the First and Second Amendments, respectively. Taney contended that slave states would never have entered the Union if they believed that Article IV protected these rights of free blacks. There was an important premise underlying this argument: at least some of the individual rights enumerated in the first eight amendments must have been considered privileges and immunities of U.S. citizens. The Dred Scott dissenters disagreed with almost all of Chief Justice Taney’s reasoning, but they did not dispute Taney’s account of the privilege and immunities of citizens.

There is some irony to Dred Scott. Chief Justice Taney agreed with the abolitionists on one point: the Privileges and Immunities Clause of Article IV protected certain fundamental rights of American citizens, including the provisions in what we call the Bill of Rights. Taney and the abolitionists, however, vigorously disagreed about whether people of African descent could be citizens and therefore would be protected by Article IV, and the rest of the Constitution. In 1868, the Republican Party would enshrine the abolitionist’s understanding of the Privileges and Immunities Clause in Article IV into the Privileges or Immunities Clause of the Fourteenth Amendment.

175



d. The Privileges or Immunities Clause of the Fourteenth Amendment

The Privileges or Immunities Clause of the Fourteenth Amendment was ratified in 1868. It provides: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” What are these “privileges or immunities”?

Senator Jacob Howard of Michigan, who sponsored the Amendment, identified two distinct categories of privileges or immunities. First, the privileges or immunities of the Fourteenth Amendment include the privileges and immunities protected by Article IV, Section 2. In an influential speech on the Senate floor, Howard read the famous passage from Justice Washington’s opinion in Corfield v. Coryell. He explained that “[s]uch is the character of the privileges and immunities spoken of in the second section of the fourth article of the Constitution.” In the notes for his speech, Howard even referred to these Corfield privileges and immunities as “civil rights.” Next, Howard identified a second category of privileges or immunities: “the personal rights guarantied and secured by the first eight amendments of the Constitution.” He then listed all the provisions in the first eight amendments that protect individual rights, including the right “to keep and bear arms.” In Dred Scott, Chief Justice Taney also assumed that the freedom of speech and the right to keep and bear arms were privileges and immunities protected by Article IV.

Three decades earlier, in Barron v. Baltimore (1833), Chief Justice Marshall concluded that the first ten amendments only limited federal power. The Fourteenth Amendment would change this relationship between the federal Constitution and the state governments. Now, the rights listed in the first eight amendments —  along with the other guarantees identified by Justice Washington as included in the Privileges and Immunities Clause of Article IV — would also limit the state’s police power.

Today, we use the label “the Bill of Rights” to describe the first ten amendments to the Constitution. But this usage did not become standard until the twentieth century. Senator Howard referred to both the personal guarantees in the first eight amendments, and Corfield rights “as a bill of rights.” A constitutional amendment was needed, he explained, because none of these fundamental rights in either category were enforceable by the federal government against the states.


[image: Photograph portrait of Senator Jacob Howard of Michigan]

Senator Jacob Howard of Michigan


Now, sir, there is no power given in the Constitution to enforce and to carry out any of these guarantees . . . . [T]hey stand simply as a bill of rights in the Constitution, without power on the part of Congress to give them full effect; while at the same time the States are not restrained from violating the principles embraced in them except by their own local constitutions, which may be altered from year to year. The great object of the first section of this 176amendment is, therefore, to restrain the power of the States and compel them at all times to respect these great fundamental guarantees. (Emphasis added.)



The Civil Rights Act of 1866 provides additional guidance about the meaning of “privileges or immunities.” This federal statute protects certain “fundamental” rights, including the right “to make and enforce contracts” and the right to “convey real and personal property.” The Fourteenth Amendment was designed to protect the rights specified in the Civil Rights Act from being repealed by a future Congress. This goal could only be accomplished, however, if the “fundamental” rights listed in the Civil Rights Act were thought to be “privileges or immunities of citizens of the United States.” Like the first eight amendments, the Civil Rights Act provides textual evidence that the rights it contained were so fundamental as to be considered privileges or immunities of United States citizens.




2. The Supreme Court Deletes the Privileges or Immunities Clause from the Constitution

In three cases decided in a span of three years, the Supreme Court would effectively eliminate the Privileges or Immunities Clause from the Constitution. The Slaughter-House Cases and Bradwell v. Illinois were both decided in 1873. These decisions held that “the privileges or immunities of citizens of the United States” were limited to a very narrow subset of federally created rights. A state retained the power to violate the great bulk of its citizens’ fundamental civil rights. The third case, United States v. Cruikshank, was decided in 1875. Here, the Court held that these federally created rights did not include the fundamental rights that were enumerated in the first eight amendments.


[image: Woodcut illustration of a New Orleans slaughterhouse from 1875. Long buildings, stockyards, and docks are shown.]

A wood-cutting of the New Orleans slaughterhouse
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STUDY GUIDE


	The Slaughter-House Cases provided the Supreme Court’s first interpretation of the Privileges or Immunities Clause. What rights does the majority say that the clause protects? Does it decide whether the clause protects the rights enumerated in the first eight amendments? Does the majority limit the scope of the Fourteenth Amendment to racial discrimination?

	Justice Miller wrote the majority opinion in the Slaughter-House Cases. He made two standard “moves” to interpret the Privileges or Immunities Clause: (a) he uses the underlying purpose of the clause to narrow the scope of the text; and (b) he appeals to the practical consequences of a broader interpretation to reject that reading.

	In Dred Scott, Chief Justice Taney drew a distinction between national citizenship and state citizenship. Because the privileges and immunities of national citizenship were so significant, he deduced that persons of African descent could never be U.S. citizens. In Slaughter-House, the Court sees national and state citizenship as distinct. But now, the relative importance of the privileges and immunities of each has flipped.

	Are the “privileges or immunities” in the Fourteenth Amendment different from the “Privileges and Immunities” in Article IV, Section 2?

	The Slaughter-House Cases majority raised a slippery slope argument: protecting the butchers’ rights in this case would give Congress the power to pass laws on every subject, effectively eliminating the principles of federalism and “dual sovereignty.” How does Justice Bradley’s dissent respond to this contention?

	If the Louisiana act was in fact designed to protect the public health, do the dissenters have any plausible objection to its constitutionality? Even Justice Washington acknowledged in Corfield v. Coryell that the rights to “the enjoyment of life and liberty, . . . to acquire and possess property of every kind, and to pursue and obtain happiness and safety,” were “subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole.”

	Did the Fourteenth Amendment work a fundamental change to federalism in the United States? Did the Slaughter-House majority effectively nullify a constitutional amendment?





The Slaughter-House Cases 83 U.S. (16 Wall.) 36 (1873)
[image: ] Video on CasebookConnect.com

[In 1869, Louisiana’s legislature ordered the closure of all private slaughterhouses in New Orleans. The government granted a monopoly to a single, privately owned slaughterhouse. Now, everyone would have to use that facility. A group of butchers sued the state. They argued that the Slaughter-House monopoly that prohibited private butcher shops violated the Privileges or Immunities Clause. Specifically, the law abridged their 178constitutional “right to exercise their trade” —  a right that is not expressly enumerated in the text of the Constitution.* —  Eds.]

Mr. Justice Miller delivered the opinion of the court. . . .

At [oral argument], one of the justices was absent, and it was found, on consultation, that there was a diversity of views among those who were present. Impressed with the gravity of the questions raised in the argument, the court, under these circumstances, ordered that the cases be placed on the calendar and reargued before a full bench. This argument was had early in February last. . . .

It is not, and cannot be successfully controverted that it is both the right and the duty of the legislative body —  the supreme power of the State or municipality —  to prescribe and determine the localities where the business of slaughtering for a great city may be conducted. To do this effectively, it is indispensable that all persons who slaughter animals for food shall do it in those places and nowhere else.

The statute under consideration defines these localities and forbids slaughtering in any other. It does not, as has been asserted, prevent the butcher from doing his own slaughtering. On the contrary, the Slaughter-House Company is required, under a heavy penalty, to permit any person who wishes to do so to slaughter in their houses, and they are bound to make ample provision for the convenience of all the slaughtering for the entire city. The butcher then is still permitted to slaughter, to prepare, and to sell his own meats; but he is required to slaughter at a specified place, and to pay a reasonable compensation for the use of the accommodations furnished him at that place.

The wisdom of the monopoly granted by the legislature may be open to question, but it is difficult to see a justification for the assertion that the butchers are deprived of the right to labor in their occupation, or the people of their daily service in preparing food, or how this statute, with the duties and guards imposed upon the company, can be said to destroy the business of the butcher, or seriously interfere with its pursuit.

The power here exercised by the legislature of Louisiana is, in its essential nature, one which has been, up to the present period in the constitutional history of this country, always conceded to belong to the States, however it may now be questioned in some of its details.

“Unwholesome trades, slaughter-houses, operations offensive to the senses, the deposit of powder, the application of steam power to propel cars, the building with combustible materials, and the burial of the dead, may all,” says Chancellor Kent, “be interdicted by law, in the midst of dense masses of population, on the general and rational principle that every person ought so to use his property as not to injure his neighbors, and that private interests must be made subservient to the general interests of the community.”

This is called the police power; and it is . . . much easier to perceive and realize the existence and sources of it than to mark its boundaries, or prescribe limits to its exercise. This power is, and must be from its very nature, incapable of any very exact definition or limitation. Upon it depends the security of social order, the life and health of the citizen, the comfort of an existence in a thickly populated community, the enjoyment of private 179social life, and the beneficial use of property. “It extends,” says another eminent judge, “to the protection of the lives, limbs, health, comfort, and quiet of all persons, and the protection of all property within the State; . . . and persons and property are subjected to all kinds of restraints and burdens in order to secure the general comfort, health, and prosperity of the State. Of the perfect right of the legislature to do this, no question ever was, or, upon acknowledged general principles, ever can be made, so far as natural persons are concerned.”

The regulation of the place and manner of conducting the slaughtering of animals, and the business of butchering within a city, and the inspection of the animals to be killed for meat, and of the meat afterwards, are among the most necessary and frequent exercises of this power. It is not, therefore, needed that we should seek for a comprehensive definition, but rather look for the proper source of its exercise.

In Gibbons v. Ogden, Chief Justice Marshall, speaking of inspection laws passed by the States, says:


They form a portion of that immense mass of legislation which controls everything within the territory of a State not surrendered to the General Government —  all which can be most advantageously administered by the States themselves. Inspection laws, quarantine laws, health laws of every description, as well as laws for regulating the internal commerce of a State, and those which respect turnpike roads, ferries, &c., are component parts. No direct general power over these objects is granted to Congress, and consequently they remain subject to State legislation.



. . .

It cannot be denied that the statute under consideration is aptly framed to remove from the more densely populated part of the city the noxious slaughterhouses, and large and offensive collections of animals necessarily incident to the slaughtering business of a large city, and to locate them where the convenience, health, and comfort of the people require they shall be located. And it must be conceded that the means adopted by the act for this purpose are appropriate, are stringent, and effectual. But it is said that, in creating a corporation for this purpose, and conferring upon it exclusive privileges —  privileges which it is said constitute a monopoly —  the legislature has exceeded its power. If this statute had imposed on the city of New Orleans precisely the same duties, accompanied by the same privileges, which it has on the corporation which it created, it is believed that no question would have been raised as to its constitutionality. In that case the effect on the butchers in pursuit of their occupation and on the public would have been the same as it is now. Why cannot the legislature confer the same powers on another corporation, created for a lawful and useful public object, that it can on the municipal corporation already existing? That wherever a legislature has the right to accomplish a certain result, and that result is best attained by means of a corporation, it has the right to create such a corporation, and to endow it with the powers necessary to effect the desired and lawful purpose, seems hardly to admit of debate. The proposition is ably discussed and affirmed in the case of McCulloch v. The State of Maryland in relation to the power of Congress to organize the Bank of the United States to aid in the fiscal operations of the government. . . .

Unless, therefore, it can be maintained that the exclusive privilege granted by this charter to the corporation is beyond the power of the legislature of Louisiana, there can 180be no just exception to the validity of the statute. And, in this respect, we are not able to see that these privileges are especially odious or objectionable. . . .

It may, therefore, be considered as established that the authority of the legislature of Louisiana to pass the present statute is ample unless some restraint in the exercise of that power be found in the constitution of that State or in the amendments to the Constitution of the United States, adopted since the date of the decisions we have already cited. . . .

The plaintiffs in error, accepting this issue, allege that the statute is a violation of the Constitution of the United States in these several particulars:


That it creates an involuntary servitude forbidden by the thirteenth article of amendment;

That it abridges the privileges and immunities of citizens of the United States;

That it denies to the plaintiffs the equal protection of the laws; and,

That it deprives them of their property without due process of law; contrary to the provisions of the first section of the fourteenth article of amendment.



This court is thus called upon for the first time to give construction to these articles. . . .

The most cursory glance at these articles discloses a unity of purpose, when taken in connection with the history of the times, which cannot fail to have an important bearing on any question of doubt concerning their true meaning. Nor can such doubts, when any reasonably exist, be safely and rationally solved without a reference to that history, for in it is found the occasion and the necessity for recurring again to the great source of power in this country, the people of the States, for additional guarantees of human rights; additional powers to the Federal government; additional restraints upon those of the States. Fortunately, that history is fresh within the memory of us all, and its leading features, as they bear upon the matter before us, free from doubt. . . .

[History of adoption of Thirteenth, Fourteenth, and Fifteenth Amendments omitted. — Eds.]

We repeat, then, in the light of this recapitulation of events, almost too recent to be called history, but which are familiar to us all; and on the most casual examination of the language of these amendments, no one can fail to be impressed with the one pervading purpose found in them all, lying at the foundation of each, and without which none of them would have been even suggested; we mean the freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly made freeman and citizen from the oppressions of those who had formerly exercised unlimited dominion over him. It is true that only the fifteenth amendment, in terms, mentions the negro by speaking of his color and his slavery. But it is just as true that each of the other articles was addressed to the grievances of that race, and designed to remedy them as the fifteenth.

We do not say that no one else but the negro can share in this protection. Both the language and spirit of these articles are to have their fair and just weight in any question of construction. Undoubtedly while negro slavery alone was in the mind of the Congress which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter. If Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese race within our territory, this amendment may safely be trusted to make it void. And so if other rights are assailed by the States which properly and necessarily fall within the protection of these articles, that protection will apply, though the party interested may not be of African descent. But what we do say, and what we wish to 181be understood is that, in any fair and just construction of any section or phrase of these amendments, it is necessary to look to the purpose which we have said was the pervading spirit of them all, the evil which they were designed to remedy, and the process of continued addition to the Constitution, until that purpose was supposed to be accomplished as far as constitutional law can accomplish it. . . .

The first section of the fourteenth article to which our attention is more specially invited opens with a definition of citizenship —  not only citizenship of the United States, but citizenship of the States. No such definition was previously found in the Constitution, nor had any attempt been made to define it by act of Congress. . . . But it had been held by this court, in the celebrated Dred Scott case, only a few years before the outbreak of the civil war, that a man of African descent, whether a slave or not, was not and could not be a citizen of a State or of the United States. This decision, while it met the condemnation of some of the ablest statesmen and constitutional lawyers of the country, had never been overruled; and if was to be accepted as a constitutional limitation of the right of citizenship, then all the negro race who had recently been made freemen, were still, not only not citizens, but were incapable of becoming so by anything short of an amendment to the Constitution.

To remove this difficulty primarily, and to establish clear and comprehensive definition of citizenship which should declare what should constitute citizenship of the United States and also citizenship of a State, the first clause of the first section was framed.


All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.



The first observation we have to make on this clause is that it puts at rest both the questions which we stated to have been the subject of differences of opinion. It declares that persons may be citizens of the United States without regard to their citizenship of a particular State, and it overturns the Dred Scott decision by making all persons born within the United States and subject to its jurisdiction citizens of the United States. That its main purpose was to establish the citizenship of the negro can admit of no doubt. The phrase, “subject to its jurisdiction” was intended to exclude from its operation children of ministers, consuls, and citizens or subjects of foreign States born within the United States.

The next observation is more important in view of the arguments of counsel in the present case. It is that the distinction between citizenship of the United States and citizenship of a State is clearly recognized and established. Not only may a man be a citizen of the United States without being a citizen of a State, but an important element is necessary to convert the former into the latter. He must reside within the State to make him a citizen of it, but it is only necessary that he should be born or naturalized in the United States to be a citizen of the Union.

It is quite clear, then, that there is a citizenship of the United States, and a citizenship of a State, which are distinct from each other, and which depend upon different characteristics or circumstances in the individual.

We think this distinction and its explicit recognition in this amendment of great weight in this argument, because the next paragraph of this same section, which is the one mainly relied on by the plaintiffs in error, speaks only of privileges and immunities of citizens of the United States, and does not speak of those of citizens of the several States. 182The argument, however, in favor of the plaintiffs rests wholly on the assumption that the citizenship is the same, and the privileges and immunities guaranteed by the clause are the same.

The language is, “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” It is a little remarkable, if this clause was intended as a protection to the citizen of a State against the legislative power of his own State, that the word citizen of the State should be left out when it is so carefully used, and used in contradistinction to citizens of the United States in the very sentence which precedes it. It is too clear for argument that the change in phraseology was adopted understandingly and with a purpose.

Of the privileges and immunities of the citizen of the United States, and of the privileges and immunities of the citizen of the State, and what they respectively are, we will presently consider; but we wish to state here that it is only the former which are placed by this clause under the protection of the Federal Constitution, and that the latter, whatever they may be, are not intended to have any additional protection by this paragraph of the amendment.

If, then, there is a difference between the privileges and immunities belonging to a citizen of the United States as such and those belonging to the citizen of the State as such, the latter must rest for their security and protection where they have heretofore rested; for they are not embraced by this paragraph of the amendment. . . .

The first and the leading case on the [Privileges and Immunities Clause of Article IV]is that of Corfield v. Coryell, decided by Mr. Justice Washington in the Circuit Court for the District of Pennsylvania in 1823. “The inquiry,” he says, “is what are the privileges and immunities of citizens of the several States? We feel no hesitation in confining these expressions to those privileges and immunities which are fundamental; which belong of right to the citizens of all free governments, and which have at all times been enjoyed by citizens of [sic] the several States which compose this Union, from the time of their becoming free, independent, and sovereign. What these fundamental principles are it would be more tedious than difficult to enumerate. They may all, however, be comprehended under the following general heads: protection by the government, with the right to acquire and possess property of every kind and to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the government may prescribe for the general good of the whole.” . . .

[With few exceptions, the] entire domain of the privileges and immunities of citizens of the States, as above defined, lay within the constitutional and legislative power of the States, and without that of the Federal government. Was it the purpose of the fourteenth amendment, by the simple declaration that no State should make or enforce any law which shall abridge the privileges and immunities of citizens of the United States, to transfer the security and protection of all the civil rights which we have mentioned, from the States to the Federal government? And where it is declared that Congress Shall have the power to enforce that article, was it intended to bring within the power of Congress the entire domain of civil rights heretofore belonging exclusively to the States?

All this and more must follow, if the proposition of the plaintiffs in error be sound. For not only are these rights subject to the control of Congress whenever, in its discretion, any of them are supposed to be abridged by State legislation, but that body may also pass laws in advance, limiting and restricting the exercise of legislative power by 183the States, in their most ordinary and usual functions, as in its judgment it may think proper on all such subjects. And still further, such a construction followed by the reversal of the judgments of the Supreme Court of Louisiana in these cases, would constitute this court a perpetual censor upon all legislation of the States, on the civil rights of their own citizens, with authority to nullify such as it did not approve as consistent with those rights, as they existed at the time of the adoption of this amendment. The argument we admit is not always the most conclusive which is drawn from the consequences urged against the adoption of a particular construction of an instrument. But when, as in the case before us, these consequences are so serious, so far-reaching and pervading, so great a departure from the structure and spirit of our institutions; when the effect is to fetter and degrade the State governments by subjecting them to the control of Congress in the exercise of powers heretofore universally conceded to them of the most ordinary and fundamental character; when in fact it radically changes the whole theory of the relations of the State and Federal governments to each other and of both these governments to the people; the argument has a force that is irresistible in the absence of language which expresses such a purpose too clearly to admit of doubt.

We are convinced that no such results were intended by the Congress which proposed these amendments, nor by the legislatures of the States which ratified them. . . .

But lest it should be said that no such privileges and immunities are to be found if those we have been considering are excluded, we venture to suggest some which owe their existence to the Federal government, its National character, its Constitution, or its laws.

One of these is well described in the case of Crandall v. Nevada. It is said to be the right of the citizen of this great country, protected by implied guarantees of its Constitution, “to come to the seat of government to assert any claim he may have upon that government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions. He has the right of free access to its seaports, through which operations of foreign commerce are conducted, to the sub-treasuries, land offices, and courts of justice in the several States.” . . .

Another privilege of a citizen of the United States is to demand the care and protection of the Federal government over his life, liberty, and property when on the high seas or within the jurisdiction of a foreign government. Of this there can be no doubt, nor that the right depends upon his character as a citizen of the United States. The right to peaceably assemble and petition for redress of grievances, the privilege of the writ of habeas corpus, are rights of the citizen guaranteed by the Federal Constitution. The right to use the navigable waters of the United States, however they may penetrate the territory of the several States, all rights secured to our citizens by treaties with foreign nations, are dependent upon citizenship of the United States, and not citizenship of a State. One of these privileges is conferred by the very article under consideration. It is that a citizen of the United States can, of his own volition, become a citizen of any State of the Union by a bona fide residence therein, with the same rights as other citizens of that State. To these may be added the rights secured by the thirteenth and fifteenth articles of amendment, and by the other clause of the fourteenth, next to be considered. . . .

The argument has not been much pressed in these cases that the defendant’s charter deprives the plaintiffs of their property without due process of law, or that it denies to them the equal protection of the law. The first of these paragraphs has been in the 184Constitution since the adoption of the fifth amendment, as a restraint upon the Federal power. It is also to be found in some form of expression in the constitutions of nearly all the States as a restraint upon the power of the States. . . .

We are not without judicial interpretation, therefore, both State and National, of the meaning of this clause. And it is sufficient to say that under no construction of that provision that we have ever seen, or any that we deem admissible, can the restraint imposed by the State of Louisiana upon the exercise of their trade by the butchers of New Orleans be held to be a deprivation of property within the meaning of that provision. . . .

In the light of the history of these amendments, and the pervading purpose of them, . . . it is not difficult to give a meaning to [the equal protection] clause. The existence of laws in the States where the newly emancipated negroes resided, which discriminated with gross injustice and hardship against them as a class, was the evil to be remedied by this clause, and by it such laws are forbidden. . . .

We doubt very much whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will ever be held to come within the purview of this provision. It is so clearly a provision for that race and that emergency that a strong case would be necessary for its application to any other. . . .

In the early history of the organization of the government, its statesmen seem to have divided on the line which should separate the powers of the National government from those of the State governments, and though this line has never been very well defined in public opinion, such a division has continued from that day to this. . . .

Under the pressure of all the excited feeling growing out of the war, our statesmen have still believed that the existence of the State with powers for domestic and local government, including the regulation of civil rights —  the rights of person and of property —  was essential to the perfect working of our complex form of government, though they have thought proper to impose additional limitations on the States, and to confer additional power on that of the Nation.

But whatever fluctuations may be seen in the history of public opinion on this subject during the period of our national existence, we think it will be found that this court, so far as its functions required, has always held with a steady and an even hand the balance between State and Federal power, and we trust that such may continue to be the history of its relation to that subject so long as it shall have duties to perform which demand of it a construction of the Constitution, or of any of its parts.

The judgments of the Supreme Court of Louisiana in these cases are AFFIRMED.

Mr. Justice Field, dissenting:

I am unable to agree with the majority of the court in these cases, and will proceed to state the reasons of my dissent from their judgment. . . .

It is contended in justification for the act in question that it was adopted in the interest of the city, to promote its cleanliness and protect its health, and was the legitimate exercise of what is termed the police power of the State. That power undoubtedly extends to all regulations affecting the health, good order, morals, peace, and safety of society, and is exercised on a great variety of subjects, and in almost numberless ways. All sorts of restrictions and burdens are imposed under it, and when these are not in conflict with any constitutional prohibitions, or fundamental principles, they cannot be successfully assailed in a judicial tribunal. With this power of the State and its legitimate exercise 185I shall not differ from the majority of the court. But under the pretence of prescribing a police regulation the State cannot be permitted to encroach upon any of the just rights of the citizen, which the Constitution intended to secure against abridgment.

In the law in question there are only two provisions which can properly be called police regulations —  the one which requires the landing and slaughtering of animals below the city of New Orleans, and the other which requires the inspection of the animals before they are slaughtered. When these requirements are complied with, the sanitary purposes of the act are accomplished. In all other particulars the act is a mere grant to a corporation created by it of special and exclusive privileges by which the health of the city is in no way promoted. It is plain that if the corporation can, without endangering the health of the public, carry on the business of landing, keeping, and slaughtering cattle within a district below the city embracing an area of over a thousand square miles, it would not endanger the public health if other persons were also permitted to carry on the same business within the same district under similar conditions as to the inspection of the animals. The health of the city might require the removal from its limits and suburbs of all buildings for keeping and slaughtering cattle, but no such object could possibly justify legislation removing such buildings from a large part of the State for the benefit of a single corporation. The pretense of sanitary regulations for the grant of the exclusive privileges is a shallow one, which merits only this passing notice.

It is also sought to justify the act in question on the same principle that exclusive grants for ferries, bridges, and turnpikes are sanctioned. But it can find no support there. Those grants are of franchises of a public character appertaining to the government. . . . The grant, with exclusive privileges, of a right . . . appertaining to the government, is a very different thing from a grant, with exclusive privileges, of a right to pursue one of the ordinary trades or callings of life, which is a right appertaining solely to the individual. . . .

The act of Louisiana presents the naked case, unaccompanied by any public considerations, where a right to pursue a lawful and necessary calling, previously enjoyed by every citizen, and in connection with which a thousand persons were daily employed, is taken away and vested exclusively for twenty-five years, for an extensive district and a large population, in a single corporation. . . .

If exclusive privileges of this character can be granted to a corporation of seventeen persons, they may, in the discretion of the legislature, be equally granted to a single individual. If they may be granted for twenty-five years they may be equally granted for a century, and in perpetuity. If they may be granted for the landing and keeping of animals intended for sale or slaughter they may be equally . . . granted for any of the pursuits of human industry, even in its most simple and common forms. Indeed, upon the theory on which the exclusive privileges granted by the act in question are sustained, there is no monopoly, in the most odious form, which may not be upheld.

The question presented is, therefore, one of the gravest importance, not merely to the parties here, but to the whole country. It is nothing less than the question whether the recent amendments to the Federal Constitution protect the citizens of the United States against the deprivation of their common rights by State legislation. In my judgment the fourteenth amendment does afford such protection, and was so intended by the Congress which framed and the States which adopted it.
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The counsel for the plaintiffs in error have contended with great force that the act in question is also inhibited by the thirteenth amendment.

That amendment prohibits slavery and involuntary servitude, except as a punishment for crime. . . . Slavery of white men as well as of black men is prohibited, and not merely slavery in the strict sense of the term, but involuntary servitude in every form. . . . The abolition of slavery and involuntary servitude was intended to make everyone born in this country a freeman, and, as such, to give to him the right to pursue the ordinary avocations of life without other restraint than such as affects all others, and to enjoy equally with them the fruits of his labor. A prohibition to him to pursue certain callings, open to others of the same age, condition, and sex, or to reside in places where others are permitted to live, would so far deprive him of the rights of a freeman, and would place him, as respects others, in a condition of servitude. A person allowed to pursue only one trade or calling, and only in one locality of the country, would not be, in the strict sense of the term, in a condition of slavery, but probably none would deny that he would be in a condition of servitude. He certainly would not possess the liberties nor enjoy the privileges of a freeman. The compulsion which would force him to labor even for his own benefit only in one direction, or in one place, would be almost as oppressive and nearly as great an invasion of his liberty as the compulsion which would force him to labor for the benefit or pleasure of another, and would equally constitute an element of servitude. . . .

[This position] finds support in the act of Congress known as the Civil Rights Act, which was framed and adopted upon a construction of the thirteenth amendment, giving to its language a similar breadth. . . . This legislation was supported upon the theory that citizens of the United States, as such, were entitled to the rights and privileges enumerated, and that to deny to any such citizen equality in these rights and privileges with others was, to the extent of the denial, subjecting him to an involuntary servitude. Senator Trumbull, who drew the act and who was its earnest advocate in the Senate, stated, on opening the discussion upon it in that body, that the measure was intended to give effect to the declaration of the amendment, and to secure to all persons in the United States practical freedom. After referring to several statutes passed in some of the Southern States discriminating between the freedmen and white citizens, and after citing the definition of civil liberty given by Blackstone, the Senator said:


I take it that any statute which is not equal to all, and which deprives any citizen of civil rights which are secured to other citizens, is an unjust encroachment upon his liberty, and it is in fact a badge of servitude which by the Constitution is prohibited.



. . .

It is not necessary, however . . . to rest my objections to the act in question upon the terms and meaning of the thirteenth amendment.

The provisions of the fourteenth amendment, which is properly a supplement to the thirteenth, cover, in my judgment, the case before us, and inhibit any legislation which confers special and exclusive privileges like these under consideration. The amendment was adopted to obviate objections which had been raised and pressed with great force to the validity of the Civil Rights Act, and to place the common rights of American citizens under the protection of the National government. . . .

The first clause of this amendment determines who are citizens of the United States, and how their citizenship is created. . . . A citizen of a State is now only a citizen of the 187United States residing in that State. The fundamental rights, privileges, and immunities which belong to him as a free man and a free citizen, now belong to him as a citizen of the United States, and are not dependent upon his citizenship of any State. . . .

The amendment does not attempt to confer any new privileges or immunities upon citizens, or to enumerate or define those already existing. It assumes that there are such privileges and immunities which belong of right to citizens as such, and ordains that they shall not be abridged by State legislation. If this inhibition has no reference to privileges and immunities of this character, but only refers, as held by the majority of the court in their opinion, to such privileges and immunities as were before its adoption specially designated in the Constitution or necessarily implied as belonging to citizens of the United States, it was a vain and idle enactment, which accomplished nothing, and most unnecessarily excited Congress and the people on its passage. . . . But if the amendment refers to the natural and inalienable rights which belong to all citizens, the inhibition has a profound significance and consequence.

What, then, are the privileges and immunities which are secured against abridgment by State legislation?

In the first section of the Civil Rights Act Congress has given its interpretation to these terms, or at least has stated some of the rights which, in its judgment, these terms include; it has there declared that they include the right “to make and enforce contracts, to sue, be parties and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property.” That act, it is true, was passed before the fourteenth amendment, but the amendment was adopted, as I have already said, to obviate objections to the act, or, speaking more accurately, I should say, to obviate objections to legislation of a similar character, extending the protection of the National government over the common rights of all citizens of the United States. Accordingly, after its ratification, Congress re-enacted the act under the belief that whatever doubts may have previously existed of its validity, they were removed by the amendment.

The terms, privileges and immunities, are not new in the amendment; they were in the Constitution before the amendment was adopted. They are found in the second section of the fourth article. . . . In Corfield v. Coryell, Mr. Justice Washington said he had “no hesitation in confining these expressions to those privileges and immunities which were, in their nature, fundamental; which belong of right to citizens of all free governments, and which have at all times been enjoyed by the citizens of the several States which compose the Union, from the time of their becoming free, independent, and sovereign”; and, in considering what those fundamental privileges were, he said that perhaps it would be more tedious than difficult to enumerate them, but that they might be “all comprehended under the following general heads: protection by the government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the government may justly prescribe for the general good of the whole.” This appears to me to be a sound construction of the clause in question. The privileges and immunities designated are those which of right belong to the citizens of all free governments. Clearly among these must be placed the right to pursue a lawful employment in a lawful manner, without other restraint than such as equally affects all persons. In the discussions in Congress upon the passage of the Civil Rights Act repeated reference was made to this language 188of Mr. Justice Washington. It was cited by Senator Trumbull with the observation that it enumerated the very rights belonging to a citizen of the United States set forth in the first section of the act, and with the statement that all persons born in the United States, being declared by the act citizens of the United States, would thenceforth be entitled to the rights of citizens, and that these were the great fundamental rights set forth in the act; and that they were set forth “as appertaining to every freeman.”

The privileges and immunities designated in the second section of the fourth article of the Constitution are, then, according to the decision cited, those which of right belong to the citizens of all free governments, and they can be enjoyed under that clause by the citizens of each State in the several States upon the same terms and conditions as they are enjoyed by the citizens of the latter States. No discrimination can be made by one State against the citizens of other States in their enjoyment, nor can any greater imposition be levied than such as is laid upon its own citizens. It is a clause which insures equality in the enjoyment of these rights between citizens of the several States whilst in the same State. . . .

It will not be pretended that under the fourth article of the Constitution any State could create a monopoly in any known trade or manufacture in favor of her own citizens, or any portion of them, which would exclude an equal participation in the trade or manufacture monopolized by citizens of other States. She could not confer, for example, upon any of her citizens the sole right to manufacture shoes, or boots, or silk, or the sole right to sell those articles in the State so as to exclude non-resident citizens from engaging in a similar manufacture or sale. . . .

Now, what the clause in question does for the protection of citizens of one State against the creation of monopolies in favor of citizens of other States, the fourteenth amendment does for the protection of every citizen of the United States against the creation of any monopoly whatever. The privileges and immunities of citizens of the United States, of every one of them, is secured against abridgment in any form by any State. The fourteenth amendment places them under the guardianship of the National authority. All monopolies in any known trade or manufacture are an invasion of these privileges, for they encroach upon the liberty of citizens to acquire property and pursue happiness. . . .

This equality of right, with exemption from all disparaging and partial enactments, in the lawful pursuits of life, throughout the whole country, is the distinguishing privilege of citizens of the United States. To them, everywhere, all pursuits, all professions, all avocations are open without other restrictions than such as are imposed equally upon all others of the same age, sex, and condition. The State may prescribe such regulations for every pursuit and calling of life as will promote the public health, secure the good order and advance the general prosperity of society, but when once prescribed, the pursuit or calling must be free to be followed by every citizen who is within the conditions designated, and will conform to the regulations. This is the fundamental idea upon which our institutions rest, and unless adhered to in the legislation of the country our government will be a republic only in name. The fourteenth amendment, in my judgment, makes it essential to the validity of the legislation of every State that this equality of right should be respected. How widely this equality has been departed from, how entirely rejected and trampled upon by the act of Louisiana, I have already shown. And it is to me a matter of profound regret that its validity is recognized by a majority of this court, for by it the right of free labor, one of the most sacred and imprescriptible rights of man, is 189violated.39 . . . That only is a free government, in the American sense of the term, under which the inalienable right of every citizen to pursue his happiness is unrestrained, except by just, equal, and impartial laws.

I am authorized by . . . Chief Justice [Chase], Mr. Justice Swayne, and Mr. Justice Bradley, to state that they concur with me in this dissenting opinion.

Mr. Justice Bradley, also dissenting:

I concur in the opinion which has just been read by Mr. Justice Field; but desire to add a few observations for the purpose of more fully illustrating my views on the important question decided in these cases, and the special grounds on which they rest. . . .

The right of a State to regulate the conduct of its citizens is undoubtedly a very broad and extensive one, and not to be lightly restricted. But there are certain fundamental rights which this right of regulation cannot infringe. It may prescribe the manner of their exercise, but it cannot subvert the rights themselves. I speak now of the rights of citizens of any free government. . . . In this free country, the people of which inherited certain traditionary rights and privileges from their ancestors, citizenship means something. It has certain privileges and immunities attached to it which the government, whether restricted by express or implied limitations, cannot take away or impair. It may do so temporarily by force, but it cannot do so by right. And these privileges and immunities attach as well to citizenship of the United States as to citizenship of the States. . . .

Admitting . . . that formerly the States were not prohibited from infringing any of the fundamental privileges and immunities of citizens of the United States, except in a few specified cases, that cannot be said now, since the adoption of the fourteenth amendment. In my judgment, it was the intention of the people of this country in adopting that amendment to provide National security against violation by the States of the fundamental rights of the citizen.

The first section of this amendment, [includes] a clear prohibition on the States against making or enforcing any law which shall abridge the privileges or immunities of citizens of the United States. . . . Any law which establishes a sheer monopoly, depriving a large class of citizens of the privilege of pursuing a lawful employment, does abridge the privileges of those citizens. . . .

It is futile to argue that none but persons of the African race are intended to be benefited by this amendment. They may have been the primary cause of the amendment, but its language is general, embracing all citizens, and I think it was purposely so expressed.

The mischief to be remedied was not merely slavery and its incidents and consequences; but that spirit of insubordination and disloyalty to the National government which had troubled the country for so many years in some of the States, and that intolerance of free speech and free discussion which often rendered life and property insecure, 190and led to much unequal legislation. The amendment was an attempt to give voice to the strong National yearning for that time and that condition of things, in which American citizenship should be a sure guaranty of safety, and in which every citizen of the United States might stand erect on every portion of its soil, in the full enjoyment of every right and privilege belonging to a freeman, without fear of violence or molestation.

But great fears are expressed that this construction of the amendment will lead to enactments by Congress interfering with the internal affairs of the States, and establishing therein civil and criminal codes of law for the government of the citizens, and thus abolishing the State governments in everything but name; or else, that it will lead the Federal courts to draw to their cognizance the supervision of State tribunals on every subject of judicial inquiry, on the plea of ascertaining whether the privileges and immunities of citizens have not been abridged.

In my judgment no such practical inconveniences would arise. Very little, if any, legislation on the part of Congress would be required to carry the amendment into effect. Like the prohibition against passing a law impairing the obligation of a contract, it would execute itself. The point would be regularly raised, in a suit at law, and settled by final reference to the Federal court. As the privileges and immunities protected are only those fundamental ones which belong to every citizen, they would soon become so far defined as to cause but a slight accumulation of business in the Federal courts. Besides, the recognized existence of the law would prevent its frequent violation. But even if the business of the National courts should be increased, Congress could easily supply the remedy by increasing their number and efficiency. The great question is, What is the true construction of the amendment? When once we find that, we shall find the means of giving it effect. The argument from inconvenience ought not to have a very controlling influence in questions of this sort. The National will and National interest are of far greater importance.

In my opinion the judgment of the Supreme Court of Louisiana ought to be reversed.

Mr. Justice Swayne, dissenting:

I concur in the dissent in these cases and in the views expressed by my brethren, Mr. Justice Field and Mr. Justice Bradley. I desire, however, to submit a few additional remarks.

The first eleven amendments to the Constitution were intended to be checks and limitations upon the government which that instrument called into existence. They had their origin in a spirit of jealousy on the part of the States, which existed when the Constitution was adopted. . . . [The thirteenth, fourteenth, and fifteenth] amendments are a new departure, and mark an important epoch in the constitutional history of the country. They trench directly upon the power of the States, and deeply affect those bodies. They are, in this respect, at the opposite pole from the first eleven. . . .

These amendments are all consequences of the late civil war. The prejudices and apprehension as to the central government which prevailed when the Constitution was adopted were dispelled by the light of experience. The public mind became satisfied that there was less danger of tyranny in the head than of anarchy and tyranny in the members. The provisions of this section are all eminently conservative in their character. They are a bulwark of defence, and can never be made an engine of oppression. The language employed is unqualified in its scope. There is no exception in its terms, and there can be properly none in their application. By the language “citizens of the United States” was meant all such citizens; and by “any person” was meant all persons within the jurisdiction 191of the State. No distinction is intimated on account of race or color. This court has no authority to interpolate a limitation that is neither expressed nor implied. Our duty is to execute the law, not to make it. The protection provided was not intended to be confined to those of any particular race or class, but to embrace equally all races, classes, and conditions of men. It is objected that the power conferred is novel and large. The answer is that the novelty was known and the measure deliberately adopted. The power is beneficent in its nature, and cannot be abused. It is such as should exist in every well-ordered system of polity. Where could it be more appropriately lodged than in the hands to which it is confided? It is necessary to enable the government of the nation to secure to every one within its jurisdiction the rights and privileges enumerated, which, according to the plainest considerations of reason and justice and the fundamental principles of the social compact, all are entitled to enjoy. Without such authority any government claiming to be national is glaringly defective. The construction adopted by the majority of my brethren is, in my judgment, much too narrow. It defeats, by a limitation not anticipated, the intent of those by whom the instrument was framed and of those by whom it was adopted. To the extent of that limitation it turns, as it were, what was meant for bread into a stone. By the Constitution, as it stood before the war, ample protection was given against oppression by the Union, but little was given against wrong and oppression by the States. That want was intended to be supplied by this amendment. Against the former this court has been called upon more than once to interpose. Authority of the same amplitude was intended to be conferred as to the latter. But this arm of our jurisdiction is, in these cases, stricken down by the judgment just given. Nowhere, than in this court, ought the will of the nation, as thus expressed, to be more liberally construed or more cordially executed. This determination of the majority seems to me to lie far in the other direction.

I earnestly hope that the consequences to follow may prove less serious and far-reaching than the minority fear they will be.
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Chief Justice Salmon P. Chase

The day after Slaughter-House was handed down, the Supreme Court decided Bradwell v. Illinois, its second interpretation of the Privileges or Immunities Clause. The vote in Bradwell was 8 to 1. Justices Field, Bradley, and Swayne, who dissented in Slaughter-House, now joined Justice Miller’s majority opinion in Bradwell. Only Chief Justice Salmon Chase dissented in both Slaughter-House and Bradwell. Indeed, in Bradwell, he not only dissented from the opinion of the Court, but he also dissented from Justice Bradley’s concurring opinion. The Supreme Court report reads, “THE CHIEF JUSTICE dissented from the judgment of the court, and from all the opinions.”

Earlier in his career, Chase earned the nickname “the attorney general for runaway slaves.” He was also progressive with sex 192equality. The year before Bradwell, Chase wrote, “I have always favored the enlargement of the sphere of women’s work and the payment of just compensation for it.”* However, by 1873, Chase was too weak and ill from a series of strokes to write a dissent in either case. Three weeks after Slaughter-House and Bradwell were announced, a final stroke took his life.


STUDY GUIDE


	Justice Miller wrote the majority opinion in Bradwell. His decision is “gender neutral.” He simply found that a right to practice law is not among the privileges or immunities of national citizenship. Therefore, the Court had no power to protect that right, regardless of the plaintiff’s sex.

	Justice Bradley dissented in the Slaughter-House Cases. He concluded that the Privileges or Immunities Clause protects a constitutional right to pursue a lawful occupation. Yet, in Bradwell he concluded that women did not have a constitutional right to pursue a career as an attorney. To reconcile these positions, Justice Bradley subordinated the legal status of women. His Bradwell concurrence has become notorious.

	Which approach is better: Justice Miller’s doctrine that denies rights to everyone equally, or Justice Bradley’s doctrine that requires a justification as to why some people should be treated differently than others?

	Does Justice Bradley claim that the original meaning of Section 1 of the Fourteenth Amendment only protects men? Does he contend that women were not considered “citizens” in 1868? Does he deny that women were considered “persons”? How does Justice Miller justify Illinois’ denial of Myra Bradwell’s right to practice law?

	Chief Justice Chase dissented in Bradwell. His position shows that some people in 1873 —  and the Chief Justice no less —  thought the Fourteenth Amendment protected women from arbitrary state discrimination.

	Section 2 of the Fourteenth Amendment was the first provision of the Constitution that included the word “male.” Does this clause undermine the argument that the Fourteenth Amendment is gender neutral?
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Myra Bradwell served as editor of the Chicago Legal News, one of the country’s leading law periodicals. She also studied law under the tutelage of her husband, a prominent attorney who later became a judge. In 1890, nearly two decades after she was initially denied admission to the bar, Illinois reversed its decision. In 1892, on the motion of the Attorney General of the United States, she was admitted to the bar of the U.S. Supreme Court. Both law licenses were issued retroactively (nunc pro tunc) back to 1869, the date of her original application.




Bradwell v. State of Illinois 83 U.S. (16 Wall.) 130 (1873)
[image: ] Video on CasebookConnect.com

[Myra Bradwell, a married woman residing in the State of Illinois, applied to the judges of the Supreme Court of Illinois for a license to practice law. Her application was refused. The court held that under the laws of coverture, “as a married woman [she] would be bound neither by her express contracts nor by those implied contracts which it is the policy of the law to create between attorney and client.” Therefore, the court concluded, she would be unable to practice as an attorney. Bradwell then brought this challenge to the constitutionality of the court’s decision: “Can a female citizen, duly qualified in respect of age, character, and learning, claim, under the XIVth amendment, the privilege of earning a livelihood by practicing on the bar of a judicial court?” —  Eds.]

Mr. Justice Miller delivered the opinion of the court.

The record in this case is not very perfect, but it may be fairly taken that the plaintiff asserted her right to a license on the grounds, among others, that she was a citizen of the United States, and that having been a citizen of Vermont at one time, she was, in the State of Illinois, entitled to any right granted to citizens of the latter State. . . .
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In regard to [the fourteenth] amendment counsel for the plaintiff in this court truly says that there are certain privileges and immunities which belong to a citizen of the United States as such; otherwise it would be nonsense for the fourteenth amendment to prohibit a State from abridging them, and he proceeds to argue that admission to the bar of a State of a person who possesses the requisite learning and character is one of those which a State may not deny. In this latter proposition we are not able to concur with counsel. We agree with him that there are privileges and immunities belonging to citizens of the United States, in that relation and character, and that it is these and these alone which a State is forbidden to abridge. But the right to admission to practice in the courts of a State is not one of them. This right in no sense depends on citizenship of the United States. It has not, as far as we know, ever been made in any State, or in any case, to depend on citizenship at all. Certainly many prominent and distinguished lawyers have been admitted to practice, both in the State and Federal courts, who were not citizens of the United States or of any State. But, on whatever basis this right may be placed, so far as it can have any relation to citizenship at all, it would seem that, as to the courts of a State, it would relate to citizenship of the State, and as to Federal courts, it would relate to citizenship of the United States.

The opinion just delivered in the Slaughter-House Cases renders elaborate argument in the present case unnecessary; for, unless we are wholly and radically mistaken in the principles on which those cases are decided, the right to control and regulate the granting of license to practice law in the courts of a State is one of those powers which are not transferred for its protection to the Federal government, and its exercise is in no manner governed or controlled by citizenship of the United States in the party seeking such license. It is unnecessary to repeat the argument on which the judgment in those cases is founded. It is sufficient to say they are conclusive of the present case.

Judgment Affirmed.

Mr. Justice Bradley:

I concur in the judgment of the court in this case, by which the judgment of the Supreme Court of Illinois is affirmed, but not for the reasons specified in the opinion just read. The claim of the plaintiff, who is a married woman, to be admitted to practice as an attorney and counsellor-at-law, is based upon the supposed right of every person, man or woman, to engage in any lawful employment for a livelihood. . . .

The claim that, under the fourteenth amendment of the Constitution, which declares that no State shall make or enforce any law which shall abridge the privileges and immunities of citizens of the United States, the statute law of Illinois, or the common law prevailing in that State, can no longer be set up as a barrier against the right of females to pursue any lawful employment for a livelihood (the practice of law included), assumes that it is one of the privileges and immunities of women as citizens to engage in any and every profession, occupation, or employment in civil life. It certainly cannot be affirmed, as an historical fact, that this has ever been established as one of the fundamental privileges and immunities of the sex. On the contrary, the civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman. Man is, or should be, woman’s protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. The constitution of the 195family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood. The harmony, not to say identity, of interest and views which belong, or should belong, to the family institution is repugnant to the idea of a woman adopting a distinct and independent career from that of her husband. So firmly fixed was this sentiment in the founders of the common law that it became a maxim of that system of jurisprudence that a woman had no legal existence separate from her husband, who was regarded as her head and representative in the social state; and, notwithstanding some recent modifications of this civil status, many of the special rules of law flowing from and dependent upon this cardinal principle still exist in full force in most States. One of these is, that a married woman is incapable, without her husband’s consent, of making contracts which shall be binding on her or him. This very incapacity was one circumstance which the Supreme Court of Illinois deemed important in rendering a married woman incompetent fully to perform the duties and trusts that belong to the office of an attorney and counsellor.

It is true that many women are unmarried and not affected by any of the duties, complications, and incapacities arising out of the married state, but these are exceptions to the general rule. The paramount destiny and mission of woman are to fulfil the noble and benign offices of wife and mother. This is the law of the Creator. And the rules of civil society must be adapted to the general constitution of things, and cannot be based upon exceptional cases.

The humane movements of modern society, which have for their object the multiplication of avenues for woman’s advancement, and of occupations adapted to her condition and sex, have my heartiest concurrence. But I am not prepared to say that it is one of her fundamental rights and privileges to be admitted into every office and position, including those which require highly special qualifications and demanding special responsibilities. In the nature of things it is not every citizen of every age, sex, and condition that is qualified for every calling and position. It is the prerogative of the legislator to prescribe regulations founded on nature, reason, and experience for the due admission of qualified persons to professions and callings demanding special skill and confidence. This fairly belongs to the police power of the State; and, in my opinion, in view of the peculiar characteristics, destiny, and mission of woman, it is within the province of the legislature to ordain what offices, positions, and callings shall be filled and discharged by men, and shall receive the benefit of those energies and responsibilities, and that decision and firmness which are presumed to predominate in the sterner sex.

For these reasons I think that the laws of Illinois now complained of are not obnoxious to the charge of abridging any of the privileges and immunities of citizens of the United States.

Mr. Justice Swayne and Mr. Justice Field concurred in the foregoing opinion of Mr. Justice Bradley.

The Chief Justice dissented from the judgment of the court, and from all the opinions.
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ASSIGNMENT 2

3. Did the Privileges or Immunities Clause Protect Enumerated Rights from State Abridgement?

After the Civil War, the federal government began the process known as Reconstruction. State governments were reorganized to ensure the political participation of the former slaves. In the 1870s, this process proved to be successful. Soon, African Americans were elected to Congress for the first time, and state legislatures became biracial. In response to this progress, former members of the Confederate Army and other Southerners organized to violently resist Reconstruction. These terrorist groups often threatened, and even murdered, the freedmen and others deemed sympathetic to them, including white Republicans and Unionists. This sad saga is made brighter only because of the inspiring efforts of these liberated slaves to protect themselves from violence and to exercise their new franchise at the ballot box and in state houses throughout the South. In addition, President Grant’s administration worked tirelessly to crush terrorist organizations such as the Ku Klux Klan. In this last effort, the administration was successful. But other terrorist groups, such as the Red Shirts, Pale Faces, Sons of Midnight, and Knights of the White Camellia, soon formed to take the Klan’s place. (The modern KKK was a twentieth-century revival.)


[image: Illustration from Harper's Magazine showing a casualty from the Colfax Massacre]

Gathering the dead and the wounded after the Colfax Massacre, Harper’s Weekly, May 10, 1873.


The illustration is titled "The Louisiana Murders-gathering the dead and wounded." A group of black men and women pull a sled on which a dead or wounded black man lies. A black woman holding a baby stands beside the sled. Two white men watch on horseback in the distance.



The facts of the next case, United States v. Cruikshank, are gruesome.1 In 1872, competing Republican and Democratic factions claimed to have won the office of judge 197and sheriff in Grant Parish, Louisiana. In March 1873, a Republican faction of African Americans seized the courthouse in Colfax, Louisiana. The freedmen began to conduct military drills, armed with the rifles they carried as Union soldiers. Three miles east of Colfax, a freedman was killed in the presence of his wife and children. His murder caused blacks to flee their homes and seek the protection of the more than 400 armed black militiamen entrenched in and around the courthouse. The pro-Democratic-Party newspaper reported that freedmen were committing robbery and murder in Colfax, and that the governor had refused to intervene.

In response, a militia of 150 white men surrounded the courthouse. When they were unable to overcome the armed resistance of the freedmen inside, the white militia set the courthouse on fire to smoke the Republicans out. More than one hundred freedmen were shot and killed as they fled the inferno, even after they surrendered to the white militia. According to an official report, 34 black people who had been taken prisoner were taken to the river bank, executed, and hurled into the river. The report concluded that “not a single colored man was killed or wounded until after their surrender, and that then they were shot down without mercy.” The slaughter became known as the Colfax Massacre.

At the time, James Roswell“J.R.” Beckwith was the United States Attorney for Louisiana. Beckwith was promoted to that position after his predecessor was murdered; someone slit his throat. Beckwith doggedly pursued the lynchers, and presented his case to the grand jury. Ninety-seven people were indicted but only a few were caught and tried. One of them was William “Bill” Cruikshank, who was charged with murdering two black men.

The indictment alleged that the lynchers violated the Civil Rights Act of 1870. This landmark statute was one of several laws that congressional Republicans enacted to fight Southern resistance. That law barred people from conspiring to “prevent or hinder [a person’s] free exercise and enjoyment of any right or privilege granted or secured to him by the Constitution or laws of the United States, or because of his having exercised the same.” Specifically, the federal government charged that the attackers interfered with the victims’ constitutional rights, including the First Amendment right to peaceably assemble, and the Second Amendment right to keep and bear arms.

The indictment against Cruikshank turned on an important legal question: were the states now bound by the rights enumerated in the First and Second Amendments? Barron v. Baltimore (1833) held that rights enumerated in the first eight amendments only limited Congress’s powers. They did not restrict the scope of state power. But, according to members of the Reconstruction Congress, the Fourteenth Amendment was designed to reverse Barron. For example, Senator Jacob Howard contended that the “privileges or immunities of citizens of the United States” included the personal guarantees in the first eight amendments.

Judge William Woods presided over Cruikshank’s trial. (He would be appointed to the Supreme Court in 1880.) Beckwith, the federal prosecutor, brought the case in a favorable court. In an 1871 case, Judge Woods had written that “the right of freedom of speech, and the other rights enumerated in the first eight articles of amendment to the constitution of the United States, are the privileges and immunities of citizens of the United States.”2 He concluded that these rights “are secured by the constitution, [and] 198that congress has the power to protect them by appropriate legislation.” Justice Joseph Bradley, who was the Circuit Justice for Louisiana, had encouraged Judge Woods to reach this result. Responding to a letter from Judge Woods requesting his advice, Bradley wrote:


Supposing the 1st Amendment to embrace the right peaceably to assemble for the purpose of discussing political questions (which I think it does) the case is within the words of the statute. The right is a right secured by the Constitution. True, it is secured only as against the action of Congress itself. But, still, it is a right that is secured . . . . Does this give to Congress the power to protect by law the people of a state in the free exercise of religion? Is not that subject left to the discretion of the States or the people? Until the passage of the XIVth amendment this was undoubtedly so.



Justice Bradley then contended that the Fourteenth Amendment did not empower Congress “to interfere directly with state enactments, or state officials,” or to “compel the activity of state officials.” The only “appropriate” legislation under its Section 5 powers was to enact laws that “operate directly on offenders and offenses and protect the rights which the amendment secures.” This is exactly what Congress had done in the Enforcement Act. “If the exercise of it in any case should seem to interfere with the domestic affairs of a state,” he continued, “it must be remembered that it is for the purpose of protecting Federal rights; and these must be protected whether it interferes with domestic laws or domestic administration of laws.”

In his letter, Justice Bradley also reaffirmed the sources of the Privileges or Immunities of Citizens of the United States as explained by Senator Jacob Howard when introducing the Amendment: “undoubtedly those [rights] which may be demonstrated fundamental” (citing Corfield v. Coryell), and the rights expressed in the text of the Constitution itself.

Bradley also rejected what came to be known as the “state action doctrine.”


Denying includes inaction as well as action. And denying the equal protection of the laws includes the omission to protect, as well as the omission to pass laws for protection. Our controversy with England at this moment is, not only that her neutrality laws were not sufficient but that she did not properly enforce those which she had. It is a poor consolation for me to be told, “Our laws are sufficient to protect you,” if those laws are not enforced, and any rights are sufficiently permitted to be invaded? Therefore, to guard against the invasion of the citizen’s fundamental rights, and to secure their adequate protection, as well against State legislation as state inaction or incompetence, the amendment gives Congress power to enforce the amendment by appropriate legislation (emphasis in original).



In Cruikshank, Justice Bradley joined the majority of the Court in adopting the state action doctrine. And Justice Bradley authored the majority decision in the Civil Rights Cases that reaffirmed it.

No doubt reassured by Justice Bradley’s letter, in Cruikshank’s trial, Judge Woods concluded that the indictment was constitutionally proper.

At the close of the trial, Beckwith implored the jury to convict:


I am not so constructed that I can look with calmness on such horrors as we have listened to. . . . I would rather be that poor wretch burned to a cinder in the ruins of the courthouse than stand as the apologist for the crime that caused it. I would rather go to the bar of God with the chances of the souls of the sixty-four or sixty-five human beings so inhumanly butchered than carry to God a soul so debased as to defend such a crime.
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The jurors could not reach a unanimous verdict. Judge Woods declared a mistrial. That decision would prove to be momentous.

During the second trial, Judge Woods was joined on the bench by Justice Bradley, who was riding circuit in New Orleans. During that retrial, Justice Woods once again concluded that the indictment was constitutionally proper. But Justice Bradley had now adopted a far narrower and more technical reading of the Fourteenth Amendment than he did in his letter. As a result, Justice Bradley concluded that the indictment was not constitutionally proper. He voted to dismiss the indictment.

Under the rules in effect at the time, a criminal case could only be appealed to the Supreme Court if two of the trial court judges disagreed on a question of law. Because Justice Bradley now disagreed with Judge Woods about the constitutionality of the indictment, Beckwith would have to appeal the case to the Supreme Court. In United States v. Cruikshank (1875), the Supreme Court would adopt Justice Bradley’s narrow view rather than the view of Judge Woods. The Supreme Court held that the Privileges or Immunities Clause did not protect the enumerated rights in the first eight amendments. And that provision only protected against state actors, not private actors.


STUDY GUIDE


	The Slaughter-House Cases abandoned the robust conception of rights of “national” citizenship previously affirmed in Dred Scott. Cruikshank made the same move. Why?

	What was wrong with the substance of the indictment against Cruikshank? Why was the indictment not justified by the Civil Rights Act of 1866 and the Civil Rights Act of 1870?

	Did the majority in the Slaughter-House Cases include the rights enumerated in the first eight amendments as privileges or immunities of U.S. citizens? Some scholars read Justice Miller’s majority opinion in Slaughter-House as doing so. We disagree. The Cruikshank majority did not feel the need to distinguish the Court’s opinion in Slaughter-House. And a decade later in the Civil Rights Cases (1875), the Court affirmatively rejected that position. Justice Miller was in the majority in all three cases. He failed to note any conflict between his opinion in Slaughter-House and the later decisions denying that the first eight amendments were privileges or immunities of citizens of the United States.





United States v. Cruikshank 92 U.S. 542 (1875)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Waite delivered the opinion of the court. . . .

The first and ninth counts state the intent of the defendants to have been to hinder and prevent the citizens named in the free exercise and enjoyment of their “lawful right 200and privilege to peaceably assemble together with each other and with other citizens of the United States for a peaceful and lawful purpose.” The right of the people peaceably to assemble for lawful purposes existed long before the adoption of the Constitution of the United States. In fact, it is, and always has been, one of the attributes of citizenship under a free government.

It “derives its source,” to use the language of Chief Justice Marshall, in Gibbons v. Ogden, “from those laws whose authority is acknowledged by civilized man throughout the world.” It is found wherever civilization exists. It was not, therefore, a right granted to the people by the Constitution. The government of the United States when established found it in existence, with the obligation on the part of the States to afford it protection. As no direct power over it was granted to Congress, it remains, according to the ruling in Gibbons v. Ogden, subject to State jurisdiction. Only such existing rights were committed by the people to the protection of Congress as came within the general scope of the authority granted to the national government.

The first amendment to the Constitution prohibits Congress from abridging “the right of the people to assemble and to petition the government for a redress of grievances.” This, like the other amendments proposed and adopted at the same time, was not intended to limit the powers of the State governments in respect to their own citizens, but to operate upon the National government alone. Barron v. The City of Baltimore (1833). . . . It is now too late to question the correctness of this construction. As was said by the late Chief Justice, in Twitchell v. The Commonwealth [1869], “the scope and application of these amendments are no longer subjects of discussion here.” They left the authority of the States just where they found it, and added nothing to the already existing powers of the United States.

The particular amendment now under consideration assumes the existence of the right of the people to assemble for lawful purposes, and protects it against encroachment by Congress. The right was not created by the amendment; neither was its continuance guaranteed, except as against congressional interference. For their protection in its enjoyment, therefore, the people must look to the States. The power for that purpose was originally placed there, and it has never been surrendered to the United States.

The right of the people peaceably to assemble for the purpose of petitioning Congress for a redress of grievances, or for any thing else connected with the powers or the duties of the national government, is an attribute of national citizenship, and, as such, under the protection of, and guaranteed by, the United States. The very idea of a government, republican in form, implies a right on the part of its citizens to meet peaceably for consultation in respect to public affairs and to petition for a redress of grievances. If it had been alleged in these counts that the object of the defendants was to prevent a meeting for such a purpose, the case would have been within the statute, and within the scope of the sovereignty of the United States. Such, however, is not the case. The offence, as stated in the indictment, will be made out, if it be shown that the object of the conspiracy was to prevent a meeting for any lawful purpose whatever.

The second and tenth counts are equally defective. The right there specified is that of “bearing arms for a lawful purpose.” This is not a right granted by the Constitution. Neither is it in any manner dependent upon that instrument for its existence. The second amendment declares that it shall not be infringed; but this, as has been seen, means no more than that it shall not be infringed by Congress. This is one of the amendments that 201has no other effect than to restrict the powers of the national government, leaving the people to look for their protection against any violation by their fellow-citizens of the rights it recognizes, to what is called, in The City of New York v. Miln (1837), the “powers which relate to merely municipal legislation, or what was, perhaps, more properly called internal police,” “not surrendered or restrained” by the Constitution of the United States.

The third and eleventh counts are even more objectionable. They charge the intent to have been to deprive the citizens named, they being in Louisiana, “of their respective several lives and liberty of person without due process of law.” This is nothing else than alleging a conspiracy to falsely imprison or murder citizens of the United States, being within the territorial jurisdiction of the State of Louisiana. The rights of life and personal liberty are natural rights of man. “To secure these rights,” says the Declaration of Independence, “governments are instituted among men, deriving their just powers from the consent of the governed.” The very highest duty of the States, when they entered into the Union under the Constitution, was to protect all persons within their boundaries in the enjoyment of these “unalienable rights with which they were endowed by their Creator.” Sovereignty, for this purpose, rests alone with the States. It is no more the duty or within the power of the United States to punish for a conspiracy to falsely imprison or murder within a State, than it would be to punish for false imprisonment or murder itself.

The fourteenth amendment prohibits a State from depriving any person of life, liberty, or property, without due process of law; but this adds nothing to the rights of one citizen as against another. It simply furnishes an additional guaranty against any encroachment by the States upon the fundamental rights which belong to every citizen as a member of society. As was said by Mr. Justice Johnson, it secures “the individual from the arbitrary exercise of the powers of government, unrestrained by the established principles of private rights and distributive justice.” These counts in the indictment do not call for the exercise of any of the powers conferred by this provision in the amendment.

The fourth and twelfth counts charge the intent to have been to prevent and hinder the citizens named, who were of African descent and persons of color, in “the free exercise and enjoyment of their several right and privilege to the full and equal benefit of all laws and proceedings, then and there, before that time, enacted or ordained by the said State of Louisiana and by the United States; and then and there, at that time, being in force in the said State and District of Louisiana aforesaid, for the security of their respective persons and property, then and there, at that time enjoyed at and within said State and District of Louisiana by white persons, being citizens of said State of Louisiana and the United States, for the protection of the persons and property of said white citizens.” There is no allegation that this was done because of the race or color of the persons conspired against. When stripped of its verbiage, the case as presented amounts to nothing more than that the defendants conspired to prevent certain citizens of the United States, being within the State of Louisiana, from enjoying the equal protection of the laws of the State and of the United States.

The fourteenth amendment prohibits a State from denying to any person within its jurisdiction the equal protection of the laws; but this provision does not, any more than the one which precedes it, and which we have just considered, add any thing to the rights which one citizen has under the Constitution against another. The equality of the rights of citizens is a principle of republicanism. Every republican government is in duty bound 202to protect all its citizens in the enjoyment of this principle, if within its power. That duty was originally assumed by the States; and it still remains there. The only obligation resting upon the United States is to see that the States do not deny the right. This the amendment guarantees, but no more. The power of the national government is limited to the enforcement of this guaranty.

No question arises under the Civil Rights Act of April 9, 1866, which is intended for the protection of citizens of the United States in the enjoyment of certain rights, without discrimination on account of race, color, or previous condition of servitude, because, as has already been stated, it is nowhere alleged in these counts that the wrong contemplated against the rights of these citizens was on account of their race or color.
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In McDonald v. City of Chicago (2010), Justice Clarence Thomas concluded that United States v. Cruikshank was wrongly decided. The remainder of the Court, however, did not disturb Cruikshank.

Today, most constitutional scholars agree that Slaughter-House, Bradwell, and Cruikshank effectively eliminated the Privileges or Immunities Clause from the Constitution. These three decisions held that the Fourteenth Amendment (1) does not protect the fundamental rights recognized in Corfield v. Coryell; (2) does not protect the fundamental rights specified in the Civil Rights Act of 1866; and (3) does not protect the individual rights enumerated in the first eight amendments. And today, all three cases remain good law with respect to the Privileges or Immunities Clause.

To compensate for the deleted Privileges or Immunities Clause, the Supreme Court would gradually expand the scope of the Due Process of Law and Equal Protection Clauses, well beyond their original meaning. Yet, by expanding the scope of these two clauses, the Court moved the Fourteenth Amendment as a whole closer to the original meaning it would have had with an operative Privileges or Immunities Clause.

In McDonald v. City of Chicago (2010), the Supreme Court declined to disturb Cruikshank. This case arose when Chicago residents challenged Chicago’s handgun ban. They argued that the ban abridged their right to keep and bear arms. This right, the residents claimed, was protected by the Privileges or Immunities Clause. The plaintiffs urged the Supreme Court to reverse both Slaughter-House and Cruikshank. Only Justice Clarence Thomas based his decision on the original meaning of the Privileges or Immunities Clause.* He explained that the rights enumerated in the first eight amendments were among the privileges or immunities of citizens of the United States. For these reasons, Justice Thomas concluded that Slaughter-House and Cruikshank were wrongly decided.
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STUDY GUIDE


	Does it matter whether the right to keep and bear arms is protected under the Privileges or Immunities Clause or under the Due Process Clause?

	Are there any textual differences between the scopes of the Privileges or Immunities Clause and the Due Process Clause? Who is protected by the former and the latter?

	Justice Thomas was the fifth and deciding vote in McDonald. Could the distinctions between these two clauses matter in future cases?













McDonald v. City of Chicago 561 U.S. 3020 (2010)

Justice Thomas, concurring in part and concurring in the judgment. . . .


II

“It cannot be presumed that any clause in the constitution is intended to be without effect.” Marbury v. Madison (1803) (Marshall, C.J.). . . . The Privileges or Immunities Clause of the Fourteenth Amendment declares that “[n]o State . . . shall abridge the privileges or immunities of citizens of the United States.” . . . [T]he objective of this inquiry is to discern what “ordinary citizens” at the time of ratification would have understood the Privileges or Immunities Clause to mean.

A

1

At the time of Reconstruction, the terms “privileges” and “immunities” had an established meaning as synonyms for “rights.” The two words, standing alone or paired together, were used interchangeably with the words “rights,” “liberties,” and “freedoms,” and had been since the time of Blackstone. See 1 W. Blackstone, Commentaries *129 (describing the “rights and liberties” of Englishmen as “private immunities” and “civil privileges”). A number of antebellum judicial decisions used the terms in this manner. See, e.g., Magill v. Brown, (CC ED Pa. 1833) (Baldwin, J.) (“The words ‘privileges and immunities’ relate to the rights of persons, place or property; a privilege is a peculiar right, a private law, conceded to particular persons or places”). In addition, dictionary definitions confirm that the public shared this understanding. See, e.g., N. Webster, An American Dictionary of the English Language (rev. 1865) (defining “privilege” as “a right or immunity not enjoyed by others or by all” and listing among its synonyms the words “immunity,” “franchise,” “right,” and “liberty”); id. (defining “immunity” as “[f]reedom from an obligation” or “particular privilege”); id. (defining “right” as “[p]rivilege or immunity granted by authority”).
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The fact that a particular interest was designated as a “privilege” or “immunity,” rather than a “right,” “liberty,” or “freedom,” revealed little about its substance. Blackstone, for example, used the terms “privileges” and “immunities” to describe both the inalienable rights of individuals and the positive-law rights of corporations. See Commentaries, (describing “private immunities” as a “residuum of natural liberty,” and “civil privileges” as those “which society has engaged to provide, in lieu of the natural liberties so given up by individuals” (footnote omitted)); id. (stating that a corporate charter enables a corporation to “establish rules and orders” that serve as “the privileges and immunities . . . of the corporation”). Writers in this country at the time of Reconstruction followed a similar practice. The nature of a privilege or immunity thus varied depending on the person, group, or entity to whom those rights were assigned.

2

The group of rights-bearers to whom the Privileges or Immunities Clause applies is, of course, “citizens.” By the time of Reconstruction, it had long been established that both the States and the Federal Government existed to preserve their citizens’ inalienable rights, and that these rights were considered “privileges” or “immunities” of citizenship. This tradition begins with our country’s English roots. Parliament declared the basic liberties of English citizens in a series of documents ranging from the Magna Carta to the Petition of Right and the English Bill of Rights. These fundamental rights, according to the English tradition, belonged to all people but became legally enforceable only when recognized in legal texts, including acts of Parliament and the decisions of common-law judges. These rights included many that later would be set forth in our Federal Bill of Rights, such as the right to petition for redress of grievances, the right to a jury trial, and the right of “Protestants” to “have arms for their defence.” English Bill of Rights (1689).

As English subjects, the colonists considered themselves to be vested with the same fundamental rights as other Englishmen. They consistently claimed the rights of English citizenship in their founding documents, repeatedly referring to these rights as “privileges” and “immunities.” For example, a Maryland law provided that


[A]ll the Inhabitants of this Province being Christians (Slaves excepted) Shall have and enjoy all such rights liberties immunities priviledges and free customs within this Province as any naturall born subject of England hath or ought to have or enjoy in the Realm of England. . . .



Md. Act for the Liberties of the People (1639) (emphasis added).

As tensions between England and the Colonies increased, the colonists adopted protest resolutions reasserting their claim to the inalienable rights of Englishmen. Again, they used the terms “privileges” and “immunities” to describe these rights. As the Massachusetts Resolves declared:


Resolved, That there are certain essential Rights of the British Constitution of Government, which are founded in the Law of God and Nature, and are the common Rights of Mankind —  Therefore . . . .

Resolved, That no Man can justly take the Property of another without his Consent: And that upon this original Principle the Right of Representation . . . is evidently founded. . . .

Resolved, That this inherent Right, together with all other, essential Rights, Liberties, Privileges and Immunities of the People of Great Britain, have been fully confirmed to them by Magna Charta.



The Massachusetts Resolves (Oct. 29, 1765) (some emphasis added).
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In keeping with this practice, the First Continental Congress declared in 1774 that the King had wrongfully denied the colonists “the rights, liberties, and immunities of free and natural-born subjects . . . within the realm of England.” In an address delivered to the inhabitants of Quebec that same year, the Congress described those rights as including the “great” “right[s]” of “trial by jury,” “Habeas Corpus,” and “freedom of the press.”

After declaring their independence, the newly formed States replaced their colonial charters with constitutions and state bills of rights, almost all of which guaranteed the same fundamental rights that the former colonists previously had claimed by virtue of their English heritage. See, e.g., Pa. Declaration of Rights (1776) (declaring that “all men are born equally free and independent, and have certain natural, inherent and inalienable rights,” including the “right to worship Almighty God according to the dictates of their own consciences” and the “right to bear arms for the defence of themselves and the state”).

Several years later, the Founders amended the Constitution to expressly protect many of the same fundamental rights against interference by the Federal Government. Consistent with their English heritage, the founding generation generally did not consider many of the rights identified in these amendments as new entitlements, but as inalienable rights of all men, given legal effect by their codification in the Constitution’s text. See, e.g., 1 Annals of Cong. (1834) (statement of Rep. Madison) (proposing Bill of Rights in the first Congress); The Federalist No. 84 (A. Hamilton). The Court’s subsequent decision in Barron, however, made plain that the codification of these rights in the Bill made them legally enforceable only against the Federal Government, not the States.

3

Even though the Bill of Rights did not apply to the States, other provisions of the Constitution did limit state interference with individual rights. Article IV, §2, cl. 1 provides that “[t]he Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” The text of this provision resembles the Privileges or Immunities Clause, and it can be assumed that the public’s understanding of the latter was informed by its understanding of the former. Article IV, §2 was derived from a similar clause in the Articles of Confederation, and reflects the dual citizenship the Constitution provided to all Americans after replacing that “league” of separate sovereign States. By virtue of a person’s citizenship in a particular State, he was guaranteed whatever rights and liberties that State’s constitution and laws made available. Article IV, §2 vested citizens of each State with an additional right: the assurance that they would be afforded the “privileges and immunities” of citizenship in any of the several States in the Union to which they might travel.

What were the “Privileges and Immunities of Citizens in the several States”? That question was answered perhaps most famously by Justice Bushrod Washington sitting as Circuit Justice in Corfield v. Coryell (CC ED Pa. 1825) . . . . When describing those “fundamental” rights, Justice Washington thought it “would perhaps be more tedious than difficult to enumerate” them all, but suggested that they could “be all comprehended under” a broad list of “general heads,” such as “[p]rotection by the government,” “the enjoyment of life and liberty, with the right to acquire and possess property of every 206kind,” “the benefit of the writ of habeas corpus,” and the right of access to “the courts of the state,” among others.

Notably, Justice Washington did not indicate whether Article IV, §2 required States to recognize these fundamental rights in their own citizens and thus in sojourning citizens alike, or whether the Clause simply prohibited the States from discriminating against sojourning citizens with respect to whatever fundamental rights state law happened to recognize. On this question, the weight of legal authorities at the time of Reconstruction indicated that Article IV, §2 prohibited States from discriminating against sojourning citizens when recognizing fundamental rights, but did not require States to recognize those rights and did not prescribe their content. . . . This Court adopted the same conclusion in a unanimous opinion just one year after the Fourteenth Amendment was ratified. See Paul v. Virginia (1869).

* * *

The text examined so far demonstrates three points about the meaning of the Privileges or Immunities Clause in §1. First, “privileges” and “immunities” were synonyms for “rights.” Second, both the States and the Federal Government had long recognized the inalienable rights of their citizens. Third, Article IV, §2 of the Constitution protected traveling citizens against state discrimination with respect to the fundamental rights of state citizenship.

Two questions still remain, both provoked by the textual similarity between §1’s Privileges or Immunities Clause and Article IV, §2. The first involves the nature of the rights at stake: Are the privileges or immunities of “citizens of the United States” recognized by §1 the same as the privileges and immunities of “citizens in the several States” to which Article IV, §2 refers? The second involves the restriction imposed on the States: Does §1, like Article IV, §2, prohibit only discrimination with respect to certain rights if the State chooses to recognize them, or does it require States to recognize those rights? I address each question in turn.

B

I start with the nature of the rights that §1’s Privileges or Immunities Clause protects. Section 1 overruled Dred Scott’s holding that blacks were not citizens of either the United States or their own State and, thus, did not enjoy “the privileges and immunities of citizens” embodied in the Constitution. The Court in Dred Scott did not distinguish between privileges and immunities of citizens of the United States and citizens in the several States, instead referring to the rights of citizens generally. It did, however, give examples of what the rights of citizens were —  the constitutionally enumerated rights of “the full liberty of speech” and the right “to keep and carry arms.” . . .

1

Nineteenth-century treaties through which the United States acquired territory from other sovereigns routinely promised inhabitants of the newly acquired territories that they would enjoy all of the “rights,” “privileges,” and “immunities” of United States citizens. Commentators of the time explained that the rights and immunities of “citizens of the United States” recognized in these treaties “undoubtedly mean[t] those privileges that 207are common to all citizens of this republic.” Marcus, An Examination of the Expediency and Constitutionality of Prohibiting Slavery in the State of Missouri 17 (1819). It is therefore altogether unsurprising that several of these treaties identify liberties enumerated in the Constitution as privileges and immunities common to all United States citizens.

For example, the Louisiana Cession Act of 1803, which codified a treaty between the United States and France culminating in the Louisiana Purchase, provided that


The inhabitants of the ceded territory shall be incorporated in the Union of the United States, and admitted as soon as possible, according to the principles of the Federal constitution, to the enjoyments of all the rights, advantages and immunities of citizens of the United States; and in the mean time they shall be maintained and protected in the free enjoyment of their liberty, property and the religion which they profess.



Treaty Between the United States of America and the French Republic, Art. III, Apr. 30, 1803 (emphasis added).

The Louisiana Cession Act reveals even more about the privileges and immunities of United States citizenship because it provoked an extensive public debate on the meaning of that term. In 1820, when the Missouri Territory (which the United States acquired through the Cession Act) sought to enter the Union as a new State, a debate ensued over whether to prohibit slavery within Missouri as a condition of its admission. Some congressmen argued that prohibiting slavery in Missouri would deprive its inhabitants of the “privileges and immunities” they had been promised by the Cession Act. But those who opposed slavery in Missouri argued that the right to hold slaves was merely a matter of state property law, not one of the privileges and immunities of United States citizenship guaranteed by the Act.

Daniel Webster was among the leading proponents of the antislavery position. In his “Memorial to Congress,” Webster argued that “[t]he rights, advantages and immunities here spoken of [in the Cession Act] must . . . be such as are recognized or communicated by the Constitution of the United States,” not the “rights, advantages and immunities, derived exclusively from the State governments....” D. Webster, A Memorial to the Congress of the United States on the Subject of Restraining the Increase of Slavery in New States to be Admitted into the Union (Dec. 15, 1819) (emphasis added). “The obvious meaning” of the Act, in Webster’s view, was that “the rights derived under the federal Constitution shall be enjoyed by the inhabitants of [the territory].” (emphasis added). In other words, Webster articulated a distinction between the rights of United States citizenship and the rights of state citizenship, and argued that the former included those rights “recognized or communicated by the Constitution.” Since the right to hold slaves was not mentioned in the Constitution, it was not a right of federal citizenship.

Webster and his allies ultimately lost the debate over slavery in Missouri and the territory was admitted as a slave State as part of the now-famous Missouri Compromise. But their arguments continued to inform public understanding of the privileges and immunities of United States citizenship. . . .

2

Evidence from the political branches in the years leading to the Fourteenth Amendment’s adoption demonstrates broad public understanding that the privileges and immunities of United States citizenship included rights set forth in the Constitution, 208just as Webster and his allies had argued. In 1868, President Andrew Johnson issued a proclamation granting amnesty to former Confederates, guaranteeing “to all and to every person who directly or indirectly participated in the late insurrection or rebellion, a full pardon and amnesty for the offence of treason . . . with restoration of all rights, privileges, and immunities under the Constitution and the laws which have been made in pursuance thereof.”

Records from the 39th Congress further support this understanding.

a

After the Civil War, Congress established the Joint Committee on Reconstruction to investigate circumstances in the Southern States and to determine whether, and on what conditions, those States should be readmitted to the Union. See . . . M. Curtis, No State Shall Abridge: The Fourteenth Amendment and the Bill of Rights (1986). That Committee would ultimately recommend the adoption of the Fourteenth Amendment, justifying its recommendation by submitting a report to Congress that extensively catalogued the abuses of civil rights in the former slave States and argued that “adequate security for future peace and safety . . . can only be found in such changes of the organic law as shall determine the civil rights and privileges of all citizens in all parts of the republic.” . . .

[T]he Committee’s Report “was widely reprinted in the press and distributed by members of the 39th Congress to their constituents.” In addition, newspaper coverage suggests that the wider public was aware of the Committee’s work even before the Report was issued. For example, the Fort Wayne Daily Democrat (which appears to have been unsupportive of the Committee’s work) paraphrased a motion instructing the Committee to


enquire into [the] expediency of amending the Constitution of the United States so as to declare with greater certainty the power of Congress to enforce and determine by appropriate legislation all the guarantees contained in that instrument.



The Nigger Congress!, Fort Wayne Daily Democrat, Feb. 1, 1866 (emphasis added).

b

Statements made by Members of Congress leading up to, and during, the debates on the Fourteenth Amendment point in the same direction. . . . Before considering that record here, it is important to clarify its relevance. When interpreting constitutional text, the goal is to discern the most likely public understanding of a particular provision at the time it was adopted. Statements by legislators can assist in this process to the extent they demonstrate the manner in which the public used or understood a particular word or phrase. They can further assist to the extent there is evidence that these statements were disseminated to the public. In other words, this evidence is useful not because it demonstrates what the draftsmen of the text may have been thinking, but only insofar as it illuminates what the public understood the words chosen by the draftsmen to mean.
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(1)

Three speeches stand out as particularly significant. Representative John Bingham, the principal draftsman of §1, delivered a speech on the floor of the House in February 1866 introducing his first draft of the provision. Bingham began by discussing Barron and its holding that the Bill of Rights did not apply to the States. He then argued that a constitutional amendment was necessary to provide “an express grant of power in Congress to enforce by penal enactment these great canons of the supreme law, securing to all the citizens in every State all the privileges and immunities of citizens, and to all the people all the sacred rights of person.” Bingham emphasized that §1 was designed “to arm the Congress of the United States, by the consent of the people of the United States, with the power to enforce the bill of rights as it stands in the Constitution today. It ‘hath that extent —  no more.’”

Bingham’s speech was printed in pamphlet form and broadly distributed in 1866 under the title, “One Country, One Constitution, and One People,” and the subtitle, “In Support of the Proposed Amendment to Enforce the Bill of Rights.” Newspapers also reported his proposal, with the New York Times providing particularly extensive coverage, including a full reproduction of Bingham’s first draft of §1 and his remarks that a constitutional amendment to “enforc[e]” the “immortal bill of rights” was “absolutely essential to American nationality.” N.Y. Times, Feb. 27, 1866.

Bingham’s first draft of §1 was different from the version ultimately adopted. Of particular importance, the first draft granted Congress the “power to make all laws . . . necessary and proper to secure” the “citizens of each State all privileges and immunities of citizens in the several States,” rather than restricting state power to “abridge” the privileges or immunities of citizens of the United States.11

That draft was met with objections, which the Times covered extensively. A front-page article hailed the “Clear and Forcible Speech” by Representative Robert Hale against the draft, explaining —  and endorsing —  Hale’s view that Bingham’s proposal would “confer upon Congress all the rights and power of legislation now reserved to the States” and would “in effect utterly obliterate State rights and State authority over their own internal affairs.”

Critically, Hale did not object to the draft insofar as it purported to protect constitutional liberties against state interference. Indeed, Hale stated that he believed (incorrectly in light of Barron) that individual rights enumerated in the Constitution were already enforceable against the States. See 39th Cong. Globe (“I have, somehow or other, gone along with the impression that there is that sort of protection thrown over us in some way, whether with or without the sanction of a judicial decision that we are so protected”). Hale’s misperception was not uncommon among members of the Reconstruction generation. But that is secondary to the point that the Times’ coverage of this debate over 210§1’s meaning suggests public awareness of its main contours —  i.e., that §1 would, at a minimum, enforce constitutionally enumerated rights of United States citizens against the States.

Bingham’s draft was tabled for several months. In the interim, he delivered a second well-publicized speech, again arguing that a constitutional amendment was required to give Congress the power to enforce the Bill of Rights against the States. That speech was printed in pamphlet form, and the New York Times covered the speech on its front page.

By the time the debates on the Fourteenth Amendment resumed, Bingham had amended his draft of §1 to include the text of the Privileges or Immunities Clause that was ultimately adopted. Senator Jacob Howard introduced the new draft on the floor of the Senate in the third speech relevant here. Howard explained that the Constitution recognized “a mass of privileges, immunities, and rights, some of them secured by the second section of the fourth article of the Constitution, . . . some by the first eight amendments of the Constitution,” and that “there is no power given in the Constitution to enforce and to carry out any of these guarantees” against the States. Howard then stated that “the great object” of §1 was to “restrain the power of the States and compel them at all times to respect these great fundamental guarantees.” Section 1, he indicated, imposed “a general prohibition upon all the States, as such, from abridging the privileges and immunities of the citizens of the United States.”

In describing these rights, Howard explained that they included “the privileges and immunities spoken of” in Article IV, §2. Although he did not catalogue the precise “nature” or “extent” of those rights, he thought “Corfield v. Coryell” provided a useful description. Howard then submitted that


[t]o these privileges and immunities, whatever they may be —   . . . should be added the personal rights guarantied and secured by the first eight amendments of the Constitution; such as the freedom of speech and of the press; the right of the people peaceably to assemble and petition the Government for a redress of grievances, [and] . . . the right to keep and to bear arms. (emphasis added).



News of Howard’s speech was carried in major newspapers across the country, including the New York Herald, which was the best selling paper in the Nation at that time. The New York Times carried the speech as well, reprinting a lengthy excerpt of Howard’s remarks, including the statements quoted above. The following day’s Times editorialized on Howard’s speech, predicting that “[t]o this, the first section of the amendment, the Union party throughout the country will yield a ready acquiescence, and the South could offer no justifiable resistance,” suggesting that Bingham’s narrower second draft had not been met with the same objections that Hale had raised against the first.

As a whole, these well-circulated speeches indicate that §1 was understood to enforce constitutionally declared rights against the States, and they provide no suggestion that any language in the section other than the Privileges or Immunities Clause would accomplish that task.

(2)

When read against this backdrop, the civil rights legislation adopted by the 39th Congress in 1866 further supports this view. Between passing the Thirteenth Amendment — which outlawed slavery alone —  and the Fourteenth Amendment, Congress passed two 211significant pieces of legislation. The first was the Civil Rights Act of 1866, which provided that “all persons born in the United States” were “citizens of the United States” and that “such citizens, of every race and color, . . . shall have the same right” to, among other things, “full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens.”

Both proponents and opponents of this Act described it as providing the “privileges” of citizenship to freedmen, and defined those privileges to include constitutional rights, such as the right to keep and bear arms. See 39th Cong. Globe (remarks of Sen. Trumbull) (stating that the “the late slaveholding States” had enacted laws “depriving persons of African descent of privileges which are essential to freemen,” including “prohibit[ing] any negro or mulatto from having fire-arms” and stating that “[t]he purpose of the bill under consideration is to destroy all these discriminations”); id. (remarks of Rep. Raymond) (opposing the Act, but recognizing that to “[m]ake a colored man a citizen of the United States” would guarantee to him, inter alia, “a defined status . . . a right to defend himself and his wife and children; a right to bear arms”).

Three months later, Congress passed the Freedmen’s Bureau Act, which also entitled all citizens to the “full and equal benefit of all laws and proceedings concerning personal liberty” and “personal security.” The Act stated expressly that the rights of personal liberty and security protected by the Act “includ[ed] the constitutional right to bear arms.”

(3)

There is much else in the legislative record. Many statements by Members of Congress corroborate the view that the Privileges or Immunities Clause enforced constitutionally enumerated rights against the States. I am not aware of any statement that directly refutes that proposition . . . . [I]t is significant that the most widely publicized statements by the legislators who voted on §1 —  Bingham, Howard, and even Hale —  point unambiguously toward the conclusion that the Privileges or Immunities Clause enforces at least those fundamental rights enumerated in the Constitution against the States, including the Second Amendment right to keep and bear arms.

3

Interpretations of the Fourteenth Amendment in the period immediately following its ratification help to establish the public understanding of the text at the time of its adoption. Some of these interpretations come from Members of Congress. During an 1871 debate on a bill to enforce the Fourteenth Amendment, Representative Henry Dawes listed the Constitution’s first eight Amendments, including “the right to keep and bear arms,” before explaining that after the Civil War, the country “gave the most grand of all these rights, privileges, and immunities, by one single amendment to the Constitution, to four millions of American citizens” who formerly were slaves. “It is all these,” Dawes explained, “which are comprehended in the words ‘American citizen.’” Even opponents of Fourteenth Amendment enforcement legislation acknowledged that the Privileges or Immunities Clause protected constitutionally enumerated individual rights.

Legislation passed in furtherance of the Fourteenth Amendment demonstrates even more clearly this understanding. For example, Congress enacted the Civil Rights Act of 1871, which was titled in pertinent part “An Act to enforce the Provisions of the 212Fourteenth Amendment to the Constitution of the United States,” and which is codified in the still-existing 42 U.S.C. §1983. That statute prohibits state officials from depriving citizens of “any rights, privileges, or immunities secured by the Constitution.” (emphasis added). Although the Judiciary ignored this provision for decades after its enactment, this Court has come to interpret the statute, unremarkably in light of its text, as protecting constitutionally enumerated rights. Monroe v. Pape (1961).

A Federal Court of Appeals decision written by a future Justice of this Court adopted the same understanding of the Privileges or Immunities Clause. See, e.g., United States v. Hall (CC SD Ala. 1871) (Woods, J.) (“We think, therefore, that the . . . rights enumerated in the first eight articles of amendment to the constitution of the United States, are the privileges and immunities of citizens of the United States”). In addition, two of the era’s major constitutional treatises reflected the understanding that §1 would protect constitutionally enumerated rights from state abridgment.14 A third such treatise unambiguously indicates that the Privileges or Immunities Clause accomplished this task. G. Paschal, The Constitution of the United States 290 (1868) (explaining that the rights listed in §1 had “already been guarantied” by Article IV and the Bill of Rights, but that “[t]he new feature declared” by §1 was that these rights, “which had been construed to apply only to the national government, are thus imposed upon the States”).

Another example of public understanding comes from United States Attorney Daniel Corbin’s statement in an 1871 Ku Klux Klan prosecution. Corbin cited Barron and declared:


[T]he fourteenth amendment changes all that theory, and lays the same restriction upon the States that before lay upon the Congress of the United States —  that, as Congress heretofore could not interfere with the right of the citizen to keep and bear arms, now, after the adoption of the fourteenth amendment, the State cannot interfere with the right of the citizen to keep and bear arms. The right to keep and bear arms is included in the fourteenth amendment, under “privileges and immunities.”



* * *

This evidence plainly shows that the ratifying public understood the Privileges or Immunities Clause to protect constitutionally enumerated rights, including the right to keep and bear arms. . . .

C

. . . [B]ecause I think it is the Privileges or Immunities Clause that applies this right to the States, I must explain why this Clause in particular protects against more than just state discrimination, and in fact establishes a minimum baseline of rights for all American citizens. . . .
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I begin, again, with the text. The Privileges or Immunities Clause opens with the command that “No State shall” abridge the privileges or immunities of citizens of the United States. Amdt. 14, §1 (emphasis added). The very same phrase opens Article I, §10 of the Constitution, which prohibits the States from “pass[ing] any Bill of Attainder” or “ex post facto Law,” among other things. Article I, §10 is one of the few constitutional provisions that limits state authority. In Barron, when Chief Justice Marshall interpreted the Bill of Rights as lacking “plain and intelligible language” restricting state power to infringe upon individual liberties, he pointed to Article I, §10 as an example of text that would have accomplished that task. Indeed, Chief Justice Marshall would later describe Article I, §10 as “a bill of rights for the people of each state.” Fletcher v. Peck (1810). Thus, the fact that the Privileges or Immunities Clause uses the command “[n]o State shall” —  which Article IV, §2 does not —  strongly suggests that the former imposes a greater restriction on state power than the latter.

This interpretation is strengthened when one considers that the Privileges or Immunities Clause uses the verb “abridge,” rather than “discriminate,” to describe the limit it imposes on state authority. The Webster’s dictionary in use at the time of Reconstruction defines the word “abridge” to mean “[t]o deprive; to cut off; . . . as, to abridge one of his rights.” The Clause is thus best understood to impose a limitation on state power to infringe upon pre-existing substantive rights. It raises no indication that the Framers of the Clause used the word “abridge” to prohibit only discrimination.

This most natural textual reading is underscored by a well-publicized revision to the Fourteenth Amendment that the Reconstruction Congress rejected. After several Southern States refused to ratify the Amendment, President Johnson met with their Governors to draft a compromise. Their proposal eliminated Congress’ power to enforce the Amendment (granted in §5), and replaced the Privileges or Immunities Clause in §1 with the following:


All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States, and of the States in which they reside, and the Citizens of each State shall be entitled to all the privileges and immunities of citizens in the several States.



Significantly, this proposal removed the “[n]o State shall” directive and the verb “abridge” from §1, and also changed the class of rights to be protected from those belonging to “citizens of the United States” to those of the “citizens in the several States.” This phrasing is materially indistinguishable from Article IV, §2, which generally was understood as an antidiscrimination provision alone. The proposal thus strongly indicates that at least the President of the United States and several southern Governors thought that the Privileges or Immunities Clause, which they unsuccessfully tried to revise, prohibited more than just state-sponsored discrimination. . . .



III

. . . I reject Slaughter-House insofar as it precludes any overlap between the privileges and immunities of state and federal citizenship. . . . Three years after Slaughter-House, the Court in Cruikshank squarely held that the right to keep and bear arms was not a privilege of American citizenship, thereby overturning the convictions of militia members responsible for the brutal Colfax Massacre. Cruikshank is not a precedent entitled to any 214respect. The flaws in its interpretation of the Privileges or Immunities Clause are made evident by the preceding evidence of its original meaning, and I would reject the holding on that basis alone. But, the consequences of Cruikshank warrant mention as well.

Cruikshank’s holding that blacks could look only to state governments for protection of their right to keep and bear arms enabled private forces, often with the assistance of local governments, to subjugate the newly freed slaves and their descendants through a wave of private violence designed to drive blacks from the voting booth and force them into peonage, an effective return to slavery. Without federal enforcement of the inalienable right to keep and bear arms, these militias and mobs were tragically successful in waging a campaign of terror against the very people the Fourteenth Amendment had just made citizens.

Take, for example, the Hamburg Massacre of 1876. There, a white citizen militia sought out and murdered a troop of black militiamen for no other reason than that they had dared to conduct a celebratory Fourth of July parade through their mostly black town. The white militia commander, “Pitchfork” Ben Tillman, later described this massacre with pride: “[T]he leading white men of Edgefield” had decided “to seize the first opportunity that the negroes might offer them to provoke a riot and teach the negroes a lesson by having the whites demonstrate their superiority by killing as many of them as was justifiable.” None of the perpetrators of the Hamburg murders was ever brought to justice.22

Organized terrorism like that perpetuated by Tillman and his cohorts proliferated in the absence of federal enforcement of constitutional rights. Militias such as the Ku Klux Klan, the Knights of the White Camellia, the White Brotherhood, the Pale Faces, and the ’76 Association spread terror among blacks and white Republicans by breaking up Republican meetings, threatening political leaders, and whipping black militiamen. These groups raped, murdered, lynched, and robbed as a means of intimidating, and instilling pervasive fear in, those whom they despised.

Although Congress enacted legislation to suppress these activities,23 Klan tactics remained a constant presence in the lives of Southern blacks for decades. Between 1882 and 1968, there were at least 3,446 reported lynchings of blacks in the South. They were tortured and killed for a wide array of alleged crimes, without even the slightest hint of due process. Emmett Till, for example, was killed in 1955 for allegedly whistling at a white woman. The fates of other targets of mob violence were equally depraved. See, e.g., Lynched Negro and Wife Were First Mutilated, Vicksburg (Miss.) Evening Post, Feb. 8, 1904; Negro Shot Dead for Kissing His White Girlfriend, Chi. Defender, Feb. 31, 1915 (reporting incident in Florida); La. Negro Is Burned Alive Screaming “I Didn’t Do It,” Cleveland Gazette, Dec. 13, 1914 (reporting incident in Louisiana).
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The use of firearms for self-defense was often the only way black citizens could protect themselves from mob violence. As Eli Cooper, one target of such violence, is said to have explained, “[t]he Negro has been run over for fifty years, but it must stop now, and pistols and shotguns are the only weapons to stop a mob.” Church Burnings Follow Negro Agitator’s Lynching, Chicago Defender, Sept. 6, 1919. Sometimes, as in Cooper’s case, self-defense did not succeed. He was dragged from his home by a mob and killed as his wife looked on. But at other times, the use of firearms allowed targets of mob violence to survive. One man recalled the night during his childhood when his father stood armed at a jail until morning to ward off lynchers. The experience left him with a sense, “‘not of powerlessness,’ but of the ‘possibilities of salvation’ that came from standing up to intimidation.”

In my view, the record makes plain that the Framers of the Privileges or Immunities Clause and the ratifying-era public understood —  just as the Framers of the Second Amendment did —  that the right to keep and bear arms was essential to the preservation of liberty. The record makes equally plain that they deemed this right necessary to include in the minimum baseline of federal rights that the Privileges or Immunities Clause established in the wake of the War over slavery. There is nothing about Cruikshank’s contrary holding that warrants its retention.





4. Did the Privileges or Immunities Clause Protect Unenumerated Rights from State Infringement?

In McDonald v. Chicago (2010), Justice Thomas concluded that the Privileges or Immunities Clause protects enumerated rights, such as the Second Amendment. But what about unenumerated rights? Justice Thomas was equivocal on this point. During oral arguments, Chief Justice Roberts, and Justices Scalia, Kennedy, and Alito seemed concerned about this question. If the Court reversed Slaughter-House, judges could rely on the Privileges or Immunities Clause to protect unenumerated rights. This novel doctrine would greatly enhance the power of unelected jurists to declare popularly enacted legislation unconstitutional. This concern was widespread among conservatives who were generally receptive to gun rights, but were leery of protecting unenumerated liberties.1

In his concurring opinion, Justice Thomas also seemed open to the idea that the Privileges or Immunities Clause protects unenumerated rights. He explained:


A separate question is whether the privileges and immunities of American citizenship include any rights besides those enumerated in the Constitution. . . . The mere fact that the Clause does not expressly list the rights it protects does not render it incapable of principled judicial application. The Constitution contains many provisions that require an examination of more than just constitutional text to determine whether a particular act is within Congress’ power or is otherwise prohibited. See, e.g., Art. I, §8, cl. 18 (Necessary and Proper Clause); Amdt. 8 (Cruel and Unusual Punishments Clause). When the inquiry focuses on what the ratifying era understood the Privileges or Immunities Clause to mean, interpreting it should be no 216more “hazardous” than interpreting these other constitutional provisions by using the same approach. To be sure, interpreting the Privileges or Immunities Clause may produce hard questions. But they will have the advantage of being questions the Constitution asks us to answer. . . .



There is strong historical support for Justice Thomas’s analysis.2 Earlier in this chapter, we studied Corfield v. Coryell (1823). Justice Bushrod Washington’s formative decision interpreted the Privileges and Immunities Clause of Article IV. An important passage from that case was repeatedly quoted in Congress to explain the meaning of the Privileges or Immunities Clause in the Fourteenth Amendment. Justice Washington’s understanding of “privileges and immunities” was broad enough to include enumerated fundamental rights, such as those listed in the first eight amendments, as well as unenumerated natural rights. Justice Washington’s formulation of fundamental rights was commonplace at the time of the Founding. Consider excerpts from four state Constitutions:


	Virginia (1776): That all men are by nature equally free and independent, and have certain inherent rights, of which, when they enter into a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.

	Pennsylvania (1776): “That all men are born equally free and independent, and have certain natural, inherent and unalienable rights, amongst which are, the enjoying and defending of life and liberty, acquiring, possessing and protecting property, and pursuing and obtaining happiness and safety.”

	Massachusetts (1780): “All men are born free and equal, and have certain natural, essential and unalienable rights; among which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring, possessing, and protecting property; in fine, that of seeking and obtaining their safety and happiness.”

	New Hampshire (1783): “All men have certain natural, essential, and inherent rights; among which are —  the enjoying and defending life and liberty — acquiring, possessing and protecting property —  and in a word, of seeking and obtaining happiness.”

	Vermont (1786): “That all Men are born equally free and independent, and have certain natural, inherent and unalienable Rights, amongst which are the enjoying and defending Life and Liberty; acquiring, possessing and protecting Property, and pursuing and obtaining Happiness and Safety.”
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Members of the First Congress understood rights in a similar fashion. In 1789, a select committee of the House of Representatives proposed several amendments to the Constitution. Representative James Madison drafted one proposal that presaged Justice Washington’s formulation of rights.


“That government is instituted, and ought to be exercised for the benefit of the people; which consists in the enjoyment of life and liberty, with the right of acquiring and using property, and generally of pursuing and obtaining happiness and safety” (emphasis added).



Representative Roger Sherman offered similar language in his list of proposed amendments:


The people have certain natural rights which are retained by them when they enter into Society, Such are the rights of Conscience in matters of religion; of acquiring property, and of pursuing happiness & Safety; of Speaking, writing and publishing their Sentiments with decency and freedom; of peaceably assembling to consult their common good, and of applying to Government by petition or remonstrance for redress of grievances.



Madison’s and Sherman’s proposals were not ratified as drafted. But the First Amendment would include several of these “natural rights which are retained,” including “rights of Conscience in matters of religion,” “writing and publishing,” “peaceably assembling,” and “applying to Government by petition.” However, the ratified amendments did not enumerate other natural rights Sherman listed, such as “acquiring property, and of pursuing happiness & Safety.”

Members of the Thirty-Ninth Congress aimed to protect the rights enumerated in the Civil Rights Act of 1866. That statute protected the rights “to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property.” Yet none of these rights were enumerated in the first eight amendments. These rights are unenumerated in the text of the Constitution.

Proponents of the Civil Rights Act of 1866 cited Justice Washington’s opinion in Corfield v. Coryell as support for the bill. For example, Senator Lyman Trumbull argued that Congress had the authority to pass the Act pursuant to (among other provisions) the Privileges and Immunities Clause of Article IV: “What rights are secured to the citizens of each State under that provision? Such fundamental rights as belong to every free person.” To establish this interpretation, he cited several judicial opinions and then offered, in its entirety, the quote from Washington’s opinion in Corfield.

Representative James F. Wilson of Iowa made a similar argument. He contended that “civil rights are the natural rights of man; and these are the rights which this bill proposes to protect every citizen in the enjoyment of throughout the entire dominion of the Republic.” He elaborated at length on these rights, and concluded, “Before our Constitution was formed, the great fundamental rights which I have mentioned, belonged to every person who became a member of our great national family. No one surrendered a jot or tittle of these rights by consenting to the formation of the Government.” Without “the power . . . to secure these rights which existed anterior to the ordination of the Constitution,” he said, the government would be “a failure in its most important office.”
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Senator Lyman Trumbull, a former justice of the Illinois Supreme Court, was the principal draftsman of both the Thirteenth Amendment and the Civil Rights Act of 1866.


[image: Photograph of Representative James F. Wilson]

Representative James F. Wilson of Iowa was coauthor of the Thirteenth Amendment, manager of the Civil Rights Act in the House, and chairman of the Judiciary Committee of the House.

President Johnson vetoed the Civil Rights Act of 1866. He contended that Congress lacked the power under the Thirteenth Amendment to enact legislation that protected the rights listed in the Act. Soon, Congress debated whether to override that veto. Members of Congress reaffirmed the need to protect unenumerated rights. For example, Representative William Lawrence of Ohio, a former state court judge, stated that “[l]egislative powers exist in our system to protect, not to destroy, the inalienable rights of men.” He then concluded:


It has never been deemed necessary to enact in any constitution or law that citizens should have the right to life or liberty or the right to acquire property. These rights are recognized by the Constitution as existing anterior to and independently of all laws and all constitutions. Without further authority I may assume that there are certain absolute rights which pertain to every citizen, which are inherent, and of which a State cannot constitutionally deprive him.



Lawrence also cited Corfield with approval. He acknowledged that the “Constitution does not define what these privileges and immunities” in Article IV are. However, he explained, they “are of two kinds, to wit, those which I have shown to be inherent in every citizen of the United States, and such others as may be conferred by local law and pertain only to the citizen of the State.” Lawrence contended that “privileges or immunities” referred to both “inherent” or natural rights, as well as various rights or privileges created by the positive law of particular governments.

Senator Trumbull favored overriding the veto. He posed a question: “. . . what rights do citizens of the United States have?” He answered his own question by paraphrasing Corfield: “They are those inherent, fundamental rights which belong to free citizens or free men in all countries, such as the rights enumerated in this bill, and they 219belong to them in all the States of the Union.” He then offered these examples of natural rights: “[t]he right of personal security, the right of personal liberty, and the right to acquire and enjoy property.”

Members of Congress expressed similar views during debates over the Fourteenth Amendment. Most scholars agree that the Fourteenth Amendment was enacted to ensure that the rights protected by the Civil Rights Act of 1866 would be enshrined in the Constitution. As a result, future Congresses could not repeal the protection of those rights. During these debates, Senator Jacob Howard explained that the “privileges and immunities” in Article IV “cannot be fully defined in their entire extent and precise nature.” In other words, it is impossible to enumerate all of these fundamental rights. Howard explained that “the personal rights guaranteed and secured by the first eight amendments of the Constitution” “should be added” to this body of unenumerated rights. Congressman Frederick Woodbridge of Vermont offered a similar observation. The “object of the proposed amendment,” he said, was to give “the power to Congress to enact those laws which will give to a citizen of the United States the natural rights which necessarily pertain to citizenship” —  “those privileges and immunities which are guaranteed to him under the Constitution of the United States.”




ASSIGNMENT 3

C. THE ENFORCEMENT POWERS OF THE THIRTEENTH AND FOURTEENTH AMENDMENTS


1. Congress’s Enforcement Powers and the Civil Rights Act of 1875

The original Constitution imposed a few limits on state power. Article I, Section 10, for example, prohibited states from passing bills of attainder, ex post facto laws, or impairing the obligation of contracts. However, the rest of the Constitution, such as the Establishment Clause, only limited federal power. That dynamic would change after the Civil War.

The Thirteenth, Fourteenth, and Fifteenth Amendments ended the legal institution of slavery, guaranteed fundamental rights, and ensured that the vote could not be denied on the basis of race. But the Reconstruction Amendments did not merely restrict the states’ powers. They also expanded Congress’s enumerated powers to protect the people from their own states. Section 2 of the Thirteenth Amendment gave Congress an enumerated power to enforce the prohibition of “slavery” and “involuntary servitude.” Likewise, Section 5 of the Fourteenth Amendment gave Congress an enumerated power to enforce Sections 1 through 4 of that provision, including the guarantees of due process of law and equal protection of law. And Section 2 of the Fifteenth Amendment gave Congress an enumerated power to secure the vote. Congress could now enact new “appropriate legislation” to protect a person’s rights under the Thirteenth, Fourteenth, and Fifteenth Amendments. These so-called enforcement powers would prove to be very significant.
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Throughout the 1860s and 1870s, Southern resistance to Reconstruction grew. White terrorist groups engaged in a campaign of intimidation. They used mass violence to suppress the freedmen from exercising their rights. Moreover, whites who wished to do business with African Americans were also targeted. Many local officials looked the other way. Others actively participated in the violations of rights.

Republicans in Congress responded to these terrorist campaigns by enacting a series of Enforcement Acts. These laws empowered the executive branch, as well as the federal judiciary, to protect the civil rights of the freedmen. In 1869, Republican Ulysses Grant succeeded Democrat Andrew Johnson as President. The Grant administration made full use of these powers. For example, the executive branch relied on the Civil Rights Act of 1870 to prosecute the perpetrators of the Colfax Massacre.

The Civil Rights Act of 1875 was perhaps the most ambitious of the Enforcement Acts. This federal statute regulated state action, as well as private conduct. To enact this statute, Congress relied on its new enumerated powers granted by Section 2 of the Thirteenth Amendment and Section 5 of the Fourteenth Amendment. Still, some congressional Republicans worried that this law raised federalism concerns.

The next two cases consider the constitutionality of the Civil Rights Act of 1875: Strauder v. West Virginia (1880) and the Civil Rights Cases (1883).




[image: Painting titled “The Jury” by John Morgan]

In 1874, West Virginia only permitted white men to serve on juries. (“The Jury” by artist John Morgan)


The painting shows a jury of white men in 19th century clothing and hair styles. Many have expressions of boredom, and several men whisper to each other.



Taylor Strauder was charged with murdering his wife. The local newspaper offered this account of the gruesome crime:


“A terrible murder was committed at an early hour yesterday morning. . . . The house was occupied by a colored man, Taylor Strauder, Anna Strauder, his wife, and Fanny Green, her daughter by a former husband, a little girl nine years old. . . . Strauder asked his wife where his shoes were. She replied that they were where he had left them the previous night. Thereupon, without further ceremony, Strauder reached and picked up a hatchet lying on the floor and dealt his wife two blows with the poll of it, one on the temple, crushing it in, and another behind the ear. She appears to have been killed instantly, at least to have died 221without a struggle, as she was still sitting in the chair when found. While the awful tragedy was in progress the little girl became alarmed. . . . Strauder commanded her to lie still and make no noise, on pain of death. She obeyed and Strauder left the house; but she not knowing but that he might return and execute his threat, did not stir from bed.” Horrible Murder. A Colored Woman Tomahawked by Her Husband. He Brains Her with a Hatchet. The Murderer Escapes. Wheeling Daily Intelligencer (Apr. 19, 1872), https://perma.cc/3A37-Q47Q.



At the time, West Virginia law limited jury service to white males. The statute provided: “All white male persons who are twenty-one years of age and who are citizens of this State shall be liable to serve as jurors, except as herein provided.” Strauder argued that this prosecution “denied rights to which he was entitled under the Constitution.”

The Civil Rights Act of 1875 allowed defendants to remove certain cases from state court to federal court. It provided:


When any civil suit or criminal prosecution is commenced in any State court for any cause whatsoever against any person who is denied, or cannot enforce, in the judicial tribunals of the State, or in the part of the State where such prosecution is pending, any right secured to him by any law providing for the equal civil rights of citizens of the United States, or of all persons within the jurisdiction of the United States, such suit or prosecution may, upon the petition of such defendant, filed in said State court at any time before the trial, or final hearing of the case, stating the facts, and verified by oath, be removed before trial into the next Circuit Court of the United States to be held in the district where it is pending.



Strauder moved that his case should be removed to federal court. The trial court denied his motion. Likewise, the West Virginia Supreme Court found no reason “why a jury of white men would not be quite as likely to do justice to the prisoner as a jury of negroes.” Moreover, the court found that the Fourteenth Amendment was not “intended to protect the citizens of any State against unjust legislation by their own State.”

On appeal, the Supreme Court of the United States reversed by a 7-2 vote.


STUDY GUIDE


	The Supreme Court often describes Strauder as declaring the West Virginia jury law unconstitutional. But that was not the holding of Strauder. Rather, the Court’s analysis was twofold: (a) the West Virginia law deprived Strauder of the equal protection of the law; (b) therefore, Congress had the power to remedy that violation of the Fourteenth Amendment under its Section 5 powers. The Court, and most scholars, generally omit the fact that the case turned on the removal provision of the Civil Rights Act of 1875.

	Could an African-American defendant receive a fair trial from a jury that included only white men? Could a white defendant receive a fair trial from a jury that included only African-American men? Prior to the trial, Strauder’s attorney gave the judge, but not the prosecutor, an affidavit indicating that “he had heard one of the jurors say, some three months before, that the prisoner ought to be hung.”

	Did the Civil Rights Act of 1875 protect the right of African Americans to sit on juries? Or did the law protect the civil right of African Americans to a fair trial in 222state courts? Or did the statute protect both rights? In Strauder, who was asserting his rights?

	Congress did not prohibit state laws that barred African Americans from sitting on juries. Instead, Congress allowed certain cases to be removed from state court to federal court. Why did Congress choose this latter path?

	Justice Field dissented in a companion case, Ex parte Virginia. In that case, he distinguished between “political rights” and “civil rights.” How does he characterize jury service? Is it a right incident to citizenship?





Strauder v. West Virginia 100 U.S. 303 (1880)
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Mr. Justice Strong delivered the opinion of the court.

The plaintiff in error, a colored man, was indicted for murder [of his wife] in the Circuit Court of Ohio County, in West Virginia, on the 20th of October, 1874, and upon trial was convicted and sentenced. The record was then removed to the Supreme Court of the State, and there the judgment of the Circuit Court was affirmed. The present case is a writ of error to that court, and it is now, in substance, averred that at the trial in the State court the defendant (now plaintiff in error) was denied rights to which he was entitled under the Constitution and laws of the United States.

In the Circuit Court of the State, before the trial of the indictment was commenced, the defendant presented his petition, verified by his oath, praying for a removal of the cause into the [federal] Circuit Court of the United States, assigning, as ground for the removal, that “by virtue of the laws of the State of West Virginia no colored man was eligible to be a member of the grand jury or to serve on a petit jury in the State; that white men are so eligible, and that by reason of his being a colored man and having been a slave, he had reason to believe, and did believe, he could not have the full and equal benefit of all laws and proceedings in the State of West Virginia for the security of his person as is enjoyed by white citizens, and that he had less chance of enforcing in the courts of the State his rights on the prosecution, as a citizen of the United States, and that the probabilities of a denial of them to him as such citizen on every trial which might take place on the indictment in the courts of the State were much more enhanced than if he was a white man.” This petition was denied by the State court, and the cause was forced to trial.

[The Defendant filed] motions to quash the venire [the composition of the jury], “because the law under which [the jury] was issued was unconstitutional, null, and void.” [The Defendant also made] successive motions to challenge the array of the [jury] panel, for a new trial, and in arrest of judgment. . . . [A]ll of [the motions] were overruled and made by exceptions parts of the record.

[The Supreme Court of West Virginia rejected the argument that removal was warranted: “We have seen that in the trial of a citizen of this State for an offense committed in the State against her laws, the prisoner could in no case have a right to have the trial removed to the Federal court; the fourteenth amendment not being intended to protect 223the citizens of any State against unjust legislation by their own State. In the particular case before us, I can not see why a jury of white men would not be quite as likely to do justice to the prisoner as a jury of negroes; but if it were otherwise, it would give him no right to have his case removed to the Federal court for trial.” State v. Strauder, 11 W. Va. 745, 819 (1877). —  Eds.]

In this court, several errors have been assigned, and the controlling questions underlying them all are, first, whether, by the Constitution and laws of the United States, every citizen of the United States has a right to a trial of an indictment against him by a jury selected and impanelled without discrimination against his race or color, because of race or color; and, second, if he has such a right, and is denied its enjoyment by the State in which he is indicted, may he cause the case to be removed into the Circuit Court of the United States?

It is to be observed that the first of these questions is not whether a colored man, when an indictment has been preferred against him, has a right to a grand or a petit jury composed in whole or in part of persons of his own race or color, but it is whether, in the composition or selection of jurors by whom he is to be indicted or tried, all persons of his race or color may be excluded by law, solely because of their race or color, so that by no possibility can any colored man sit upon the jury.

The questions are important, for they demand a construction of the recent amendments of the Constitution. If the defendant has a right to have a jury selected for the trial of his case without discrimination against all persons of his race or color, because of their race or color, the right, if not created, is protected by those amendments, and the legislation of Congress under them. The Fourteenth Amendment ordains that “all persons born or naturalized in the United States and subject to the jurisdiction thereof are citizens of the United States and of the State wherein they reside. No State shall make or enforce any laws which shall abridge the privileges or immunities of citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.”

This is one of a series of constitutional provisions having a common purpose; namely, securing to a race recently emancipated, a race that through many generations had been held in slavery, all the civil rights that the superior race enjoy. The true spirit and meaning of the amendments, as we said in the Slaughter-House Cases, cannot be understood without keeping in view the history of the times when they were adopted, and the general objects they plainly sought to accomplish.

At the time when they were incorporated into the Constitution, it required little knowledge of human nature to anticipate that those who had long been regarded as an inferior and subject race would, when suddenly raised to the rank of citizenship, be looked upon with jealousy and positive dislike, and that State laws might be enacted or enforced to perpetuate the distinctions that had before existed. Discriminations against them had been habitual. It was well known that in some States laws making such discriminations then existed, and others might well be expected.

The colored race, as a race, was abject and ignorant, and in that condition was unfitted to command the respect of those who had superior intelligence. Their training had left them mere children, and as such they needed the protection which a wise government extends to those who are unable to protect themselves. They especially needed protection against unfriendly action in the States where they were resident.
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It was in view of these considerations the Fourteenth Amendment was framed and adopted. It was designed to assure to the colored race the enjoyment of all the civil rights that under the law are enjoyed by white persons, and to give to that race the protection of the general government, in that enjoyment, whenever it should be denied by the States. It not only gave citizenship and the privileges of citizenship to persons of color, but it denied to any State the power to withhold from them the equal protection of the laws, and authorized Congress to enforce its provisions by appropriate legislation.

To quote the language used by us in the Slaughter-House Cases . . . “The existence of laws in the States where the newly emancipated negroes resided, which discriminated with gross injustice and hardship against them as a class, was the evil to be remedied, and by it [the Fourteenth Amendment] such laws were forbidden. If, however, the States did not conform their laws to its requirements, then, by the fifth section of the article of amendment, Congress was authorized to enforce it by suitable legislation.” And it was added, “We doubt very much whether any action of a State, not directed by way of discrimination against the negroes, as a class, will ever be held to come within the purview of this provision.”

If this is the spirit and meaning of the amendment, whether it means more or not, it is to be construed liberally, to carry out the purposes of its framers. It ordains that no State shall make or enforce any laws which shall abridge the privileges or immunities of citizens of the United States (evidently referring to the newly made citizens, who, being citizens of the United States, are declared to be also citizens of the State in which they reside). It ordains that no State shall deprive any person of life, liberty, or property, without due process of law, or deny to any person within its jurisdiction the equal protection of the laws.

What is this but declaring that the law in the States shall be the same for the black as for the white; that all persons, whether colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color? The words of the amendment, it is true, are prohibitory, but they contain a necessary implication of a positive immunity, or right, most valuable to the colored race, —  the right to exemption from unfriendly legislation against them distinctively as colored, —  exemption from legal discriminations, implying inferiority in civil society, lessening the security of their enjoyment of the rights which others enjoy, and discriminations which are steps towards reducing them to the condition of a subject race.

That the West Virginia statute respecting juries —  the statute that controlled the selection of the grand and petit jury in the case of the plaintiff in error —  is such a discrimination ought not to be doubted. Nor would it be if the persons excluded by it were white men. If in those States where the colored people constitute a majority of the entire population a law should be enacted excluding all white men from jury service, thus denying to them the privilege of participating equally with the blacks in the administration of justice, we apprehend no one would be heard to claim that it would not be a denial to white men of the equal protection of the laws. Nor if a law should be passed excluding all naturalized Celtic Irishmen, would there be any doubt of its inconsistency with the spirit of the amendment. The very fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of the law, as jurors, because of their color, though they are citizens, and may be in other respects fully qualified, is 225practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law aims to secure to all others.

The right to a trial by jury is guaranteed to every citizen of West Virginia by the Constitution of that State, and the constitution of juries is a very essential part of the protection such a mode of trial is intended to secure. . . . It is well known that prejudices often exist against particular classes in the community, which sway the judgment of jurors, and which, therefore, operate in some cases to deny to persons of those classes the full enjoyment of that protection which others enjoy. Prejudice in a local community is held to be a reason for a change of venue. The framers of the constitutional amendment must have known full well the existence of such prejudice and its likelihood to continue against the manumitted [that is, freed —  Eds.] slaves and their race, and that knowledge was doubtless a motive that led to the amendment.

By their manumission and citizenship the colored race became entitled to the equal protection of the laws of the States in which they resided; and the apprehension that through prejudice they might be denied that equal protection, that is, that there might be discrimination against them, was the inducement to bestow upon the national government the power to enforce the provision that no State shall deny to them the equal protection of the laws [that is, Section 5 of the Fourteenth Amendment —  Eds.]. Without the apprehended existence of prejudice that portion of the amendment would have been unnecessary, and it might have been left to the States to extend equality of protection.

In view of these considerations, it is hard to see why the statute of West Virginia should not be regarded as discriminating against a colored man when he is put upon trial for an alleged criminal offence against the State. It is not easy to comprehend how it can be said that while every white man is entitled to a trial by a jury selected from persons of his own race or color, or, rather, selected without discrimination against his color, and a negro is not, the latter is equally protected by the law with the former. Is not protection of life and liberty against race or color prejudice, a right, a legal right, under the constitutional amendment? And how can it be maintained that compelling a colored man to submit to a trial for his life by a jury drawn from a panel from which the State has expressly excluded every man of his race, because of color alone, however well qualified in other respects, is not a denial to him of equal legal protection?

We do not say that within the limits from which it is not excluded by the amendment a State may not prescribe the qualifications of its jurors, and in so doing make discriminations. It may confine the selection to males, to freeholders, to citizens, to persons within certain ages, or to persons having educational qualifications. We do not believe the Fourteenth Amendment was ever intended to prohibit this. Looking at its history, it is clear it had no such purpose. Its aim was against discrimination because of race or color. As we have said more than once, its design was to protect an emancipated race, and to strike down all possible legal discriminations against those who belong to it. . . .

The Fourteenth Amendment makes no attempt to enumerate the rights it designed to protect. It speaks in general terms, and those are as comprehensive as possible. Its language is prohibitory; but every prohibition implies the existence of rights and immunities, prominent among which is an immunity from inequality of legal protection, either for life, liberty, or property. Any State action that denies this immunity to a colored man is in conflict with the Constitution.
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Concluding, therefore, that the statute of West Virginia, discriminating in the selection of jurors, as it does, against negroes because of their color, amounts to a denial of the equal protection of the laws to a colored man when he is put upon trial for an alleged offence against the State, it remains only to be considered whether the power of Congress to enforce the provisions of the Fourteenth Amendment by appropriate legislation is sufficient to justify the enactment of sect. 641 of the Revised Statutes [that is, the removal statute —  Eds.].

A right or an immunity, whether created by the Constitution or only guaranteed by it, even without any express delegation of power, may be protected by Congress. Prigg v. The Commonwealth of Pennsylvania. So in United States v. Reese, it was said by the Chief Justice of this court: “Rights and immunities created by or dependent upon the Constitution of the United States can be protected by Congress. The form and manner of the protection may be such as Congress in the legitimate exercise of its legislative discretion shall provide. These may be varied to meet the necessities of the particular right to be protected.”

But there is express authority to protect the rights and immunities referred to in the Fourteenth Amendment, and to enforce observance of them by appropriate congressional legislation. And one very efficient and appropriate mode of extending such protection and securing to a party the enjoyment of the right or immunity, is a law providing for the removal of his case from a State court, in which the right is denied by the State law, into a Federal court, where it will be upheld. This is an ordinary mode of protecting rights and immunities conferred by the Federal Constitution and laws.

Sect. 641 is such a provision. It enacts that “when any civil suit or criminal prosecution is commenced in any State court for any cause whatsoever against any person who is denied, or cannot enforce, in the judicial tribunals of the State, or in the part of the State where such prosecution is pending, any right secured to him by any law providing for the equal civil rights of citizens of the United States, or of all persons within the jurisdiction of the United States, such suit or prosecution may, upon the petition of such defendant, filed in said State court at any time before the trial, or final hearing of the case, stating the facts, and verified by oath, be removed before trial into the next Circuit Court of the United States to be held in the district where it is pending.”

This act plainly has reference to sects. 1977 and 1978 of the statutes [in which Congress re-codified Section 1 of the Civil Rights Act of 1866] which partially enumerate the rights and immunities intended to be guaranteed by the Constitution, the first of which declares that “all persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property, as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.” This act puts in the form of a statute what had been substantially ordained by the constitutional amendment. It was a step towards enforcing the constitutional provisions. Sect. 641 was an advanced step, fully warranted, we think, by the fifth section of the Fourteenth Amendment . . . .

That the petition of the plaintiff in error, filed by him in the State court before the trial of his case, made a case for removal into the Federal Circuit Court, under sect. 641, is very plain, if, by the constitutional amendment and sect. 1977 of the Revised Statutes, 227he was entitled to immunity from discrimination against him in the selection of jurors, because of their color, as we have endeavored to show that he was. It set forth sufficient facts to exhibit a denial of that immunity, and a denial by the statute law of the State.

There was error, therefore, in proceeding to the trial of the indictment against him after his petition was filed, as also in overruling his challenge to the array of the jury, and in refusing to quash the panel.

The judgment of the Supreme Court of West Virginia will be reversed, and the case remitted with instructions to reverse the judgment of the Circuit Court of Ohio county; and it is

So ordered.

Mr. Justice Field.

I dissent from the judgment of the court in this case, on the grounds stated in my opinion in Ex parte Virginia, and Mr. Justice Clifford concurs with me. . . .*

The first section of the Fourteenth Amendment was adopted . . . to . . . obviate objections to the validity of legislation similar to that contained in the first section of the Civil Rights Act [of 1866]; to prevent the possibility of hostile and discriminating legislation in future by a State against any citizen of the United States, and the enforcement of any such legislation already had; and to secure to all persons within the jurisdiction of the States the equal protection of the laws.

[The] first clause [of the Fourteenth Amendment] declared who are citizens of the United States and of the States. It thus removed from discussion the question, which had previously been debated, and, though decided, not settled, by the judgment in the Dred Scott Case, whether descendants of persons brought to this country and sold as slaves were citizens within the meaning of the Constitution. It also recognized, if it did not create, a national citizenship, as contradistinguished from that of the States.

But the privilege or the duty, whichever it may be called, of acting as a juror in the courts of the country, is not an incident of citizenship. Women are citizens; so are the aged above sixty, and children in their minority; yet they are not allowed in Virginia to act as jurors. Though some of these are in all respects qualified for such service, no one will pretend that their exclusion by law from the jury list impairs their rights as citizens.

The second clause of the first section of the [Fourteenth] amendment declares that “no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.” In Slaughter-House Cases, it was held by a majority of the court that this clause had reference only to privileges and immunities of citizens of the United States, as distinguished from those of citizens of the States, and therefore did not apply to those fundamental civil rights which belong to citizens of all free governments, such as the right to acquire and enjoy property and pursue happiness, subject only to such just restraints as might be prescribed for the general good.** If this construction be correct, there can be no pretence that the privilege or duty of acting as a juror in a State court is within the inhibition of the clause. Nor could it be within that inhibition if a broader construction were given to the clause, and it should be held, as contended by 228the minority of the court in Slaughter-House Cases, that it prohibits the denial or abridgment by any State of those fundamental privileges and immunities which of right belong to citizens of all free governments, and with which the Declaration of Independence proclaimed that all men were endowed by their Creator, and to secure which governments were instituted among men. These fundamental rights were secured, previous to the amendment, to citizens of each State in the other States by the second section of the fourth article of the Constitution, which declares that “the citizens of each State shall be entitled to all privileges and immunities of citizens in the several States.” Among those privileges and immunities it was never contended that jury duty or jury service was included . . . .

[Justice Field turned to the Equal Protection Clause of the Fourteenth Amendment. — Eds.] All persons within the jurisdiction of the State, whether permanent residents or temporary sojourners, whether old or young, male or female, are to be equally protected. Yet no one will contend that equal protection to women, to children, to the aged, to aliens, can only be secured by allowing persons of the class to which they belong to act as jurors in cases affecting their interests. The equality of protection intended does not require that all persons shall be permitted to participate in the government of the State and the administration of its laws, to hold its offices, or be clothed with any public trusts. As already said, the universality of the protection assured repels any such conclusion. The equality of the protection secured extends only to civil rights as distinguished from those which are political, or arise from the form of the government and its mode of administration.

The equality of the protection secured extends only to civil rights, as distinguished from those which are political or arise from the form of the government and its mode of administration . . . . It secures to all persons their civil rights upon the same terms; but it leaves political rights, or such as arise from the form of government and its administration, as they stood previous to its adoption . . . . In the consideration of questions growing out of these amendments, much confusion has arisen from a failure to distinguish between the civil and the political rights of citizens. Civil rights are absolute and personal. Political rights, on the other hand, are conditioned and dependent upon the discretion of the elective or appointing power, whether that be the people acting through the ballot or one of the departments of their government. The civil rights of the individual are never to be withheld, and may be always judicially enforced. The political rights which he may enjoy, such as holding office and discharging a public trust, are qualified because their possession depends on his fitness, to be adjudged by those whom society has clothed with the elective authority. The Thirteenth and Fourteenth Amendments were designed to secure the civil rights of all persons, of every race, color, and condition; but they left to the States to determine to whom the possession of political powers should be intrusted. This is manifest from the fact that when it was desired to confer political power upon the newly made citizens of the States, as was done by inhibiting the denial to them of the suffrage on account of race, color, or previous condition of servitude, a new amendment was required. . . .

The position that in cases where the rights of colored persons are concerned, justice will not be done to them unless they have a mixed jury, is founded upon the notion that in such cases white persons will not be fair and honest jurors. If this position be correct, there ought not to be any white persons on the jury where the interests of colored 229persons only are involved. That jury would not be an honest or fair one, of which any of its members should be governed in his judgment by other considerations than the law and the evidence; and that decision would hardly be considered just which should be reached by a sort of compromise, in which the prejudices of one race were set off against the prejudices of the other. To be consistent, those who hold this notion should contend that in cases affecting members of the colored race only, the juries should be composed entirely of colored persons, and that the presiding judge should be of the same race. . . .

The legislation of Congress is founded, and is sustained by this court, as it seems to me, upon a theory as to what constitutes the equal protection of the laws, which is purely speculative, not warranted by any experience of the country, and not in accordance with the understanding of the people as to the meaning of those terms since the organization of the government.
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Racial discrimination was not limited to the Southern states. The Grand Opera House in New York City (left) and Maguire’s Opera House in San Francisco (right) were privately segregated. The Civil Rights Cases arose from prosecutions of such businesses across the United States.




The Civil Rights Act of 1875 also prohibited discrimination in places of “public accommodations.” The law provided:


That all persons within the jurisdiction of the United States shall be entitled to the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances on land or water, theaters, and other places of public amusement; subject only to the conditions and limitations established by law, and applicable alike to citizens of every race and color, regardless of any previous condition of servitude.



What happened if a business subject to the Act excluded a patron on the basis of race? The United States could prosecute the owner for a federal crime. In addition, the excluded patron could sue the business owner for damages in federal court.
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Did the federal government have the authority to criminalize segregation in certain private businesses? During congressional debates, members of the House and Senate were divided on this very question. In 1875, no one in Congress suggested that its power to regulate interstate commerce could support the Civil Rights Act. Instead, proponents of the Civil Rights Act of 1875 cited Congress’s enforcement powers: Section 2 of the Thirteenth Amendment and Section 5 of the Fourteenth Amendment. The former gave Congress the power to enact “appropriate legislation” to eradicate slavery. The latter gave Congress the power to enact “appropriate legislation” to enforce the guarantees of Section 1 of the Fourteenth Amendment. Ultimately, the Civil Rights Act passed a divided Congress. President Grant signed it into law.

Several years after Strauder was decided, federal prosecutors indicted the owners of segregated businesses across the country. Some of the cases involved “denying to persons of color the accommodations and privileges of an inn or hotel.” Contrary to common misconceptions, racial discrimination was not limited to the Southern states. For example, Maguire’s theater in San Francisco “refus[ed] a colored person a seat in the dress circle.” The Grand Opera House in New York denied “another person, whose color is not stated, the full enjoyment of the accommodations.” And another case involved interstate commerce: Mr. “Robinson and wife against the Memphis & Charleston Railroad Company.” Here, the “conductor of the railroad company [refused] to allow the wife to ride in the ladies’ car” because “she was a person of African descent.” The train was traveling from Grand Junction, Tennessee, to Lynchburg, Virginia.

In each prosecution, the business owner raised the same defense: the indictments were unconstitutional because Congress lacked the power to enact the Civil Rights Act of 1875. All these appeals were consolidated in a decision known, fittingly, as the Civil Rights Cases. Eight years after it was enacted, eight Justices voted to declare unconstitutional the Civil Rights Act of 1875. Justice John Marshall Harlan was the lone dissenter. The Civil Rights Cases, along with United States v. Cruikshank, established what has come to be known as the “state action doctrine.” For most constitutional violations, the government —  or “state” —  must act affirmatively to deprive a person of a protected right. Private conduct, by itself, does not violate the Constitution. Congress, the Court held, lacked the power to prohibit segregation in private businesses. This 1883 decision is still considered binding precedent with respect to the scope of Congress’s enforcement powers under the Thirteenth and Fourteenth Amendments.


STUDY GUIDE


	The majority claims that civil rights cannot be violated by individuals. How does the majority understand the concept “civil rights”? What are the specific “civil rights” protected by the Civil Rights Act of 1866?

	The Court finds that there is no state action in these cases. Is this finding correct? Has the state failed to provide the freedmen with “equal protection” for a violation of their rights? Is state inaction a form of state action? Is state inaction unconstitutional when the state fails to provide the “protection of the laws”?

	Justice Harlan wrote a famous dissent. Why does he think that state action was involved? Is Justice Harlan’s analysis equally persuasive as to common carriers, 231inns, and places of public amusement? Does the dissent address the majority’s concern about granting too much power to Congress?

	Justice Harlan observed that the text of the Thirteenth Amendment differs from the text of the Fourteenth Amendment. How do these two provisions differ? How does this distinction affect the dissent’s analysis?

	What are the “badges of slavery”? Justice Harlan’s arguments may sound creative to a modern audience. However, his opinion reflected the views of many members of the Thirty-Ninth Congress, who adopted the Civil Rights Act of 1866.

	How should the Court consider the prior existence of African slavery in the United States? Is this history relevant to the application of the Thirteenth Amendment to laws perpetuating the subjugation of newly freed slaves? Are you persuaded by the Court’s treatment of that history? Does it matter that the Southern states were attempting to resubjugate the freedmen using methods that would evade the Thirteenth Amendment? Which Justice offers the more realistic appraisal of the situation facing the freedmen and of how the text of the Thirteenth and Fourteenth Amendments applies to this situation?

	In one of the consolidated cases, a train traveling from Tennessee to Virginia excluded an African-American customer from the “ladies’ car” because of her race. Justice Harlan’s dissent suggests that Congress could have prohibited this form of segregation under its powers to regulate interstate commerce. How does the majority respond to this claim?

	In Prigg v. Pennsylvania (1842), the Court upheld the constitutionality of the Fugitive Slave Act, which was enacted to enforce the Fugitive Slave Clause of Article IV, Section 2. The Prigg Court upheld this statute, even though Congress lacks an enumerated power to enforce the Fugitive Slave Clause. How does Justice Harlan rely on Prigg?






The Civil Rights Cases 109 U.S. 3 (1883)
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Mr. Justice Bradley delivered the opinion of the court. . . .

The essence of the law is . . . to declare that, in the enjoyment of the accommodations and privileges of inns, public conveyances, theaters, and other places of public amusement, no distinction shall be made between citizens of different race or color, or between those who have, and those who have not, been slaves. Its effect is to declare that in all inns, public conveyances, and places of amusement, colored citizens, whether formerly slaves or not, and citizens of other races, shall have the same accommodations and privileges in all inns, public conveyances, and places of amusement, as are enjoyed by white citizens; and vice versa. The second section makes it a penal offense in any person to deny to any citizen of any race or color, regardless of previous servitude, any of the accommodations or privileges mentioned in the first section.

Has Congress constitutional power to make such a law? Of course, no one will contend that the power to pass it was contained in the Constitution before the adoption of 232the last three amendments. The power is sought, first, in the Fourteenth Amendment, and the views and arguments of distinguished Senators, advanced whilst the law was under consideration, claiming authority to pass it by virtue of that amendment, are the principal arguments adduced in favor of the power. . . .

[The Fourteenth Amendment:] The first section of the Fourteenth Amendment (which is the one relied on) after declaring who shall be citizens of the United States, and of the several states, is prohibitory in its character, and prohibitory upon the States. . . . It is State action of a particular character that is prohibited. Individual invasion of individual rights is not the subject-matter of the amendment. It has a deeper and broader scope. It nullifies and makes void all State legislation, and State action of every kind, which impairs the privileges and immunities of citizens of the United States, or which injures them in life, liberty, or property without due process of law, or which denies to any of them the equal protection of the laws. . . .

[T]he last section of the amendment invests Congress with power to enforce it by appropriate legislation. To enforce what? To enforce the prohibition. To adopt appropriate legislation for correcting the effects of such prohibited State law and State acts, and thus to render them effectually null, void, and innocuous. This is the legislative power conferred upon Congress, and this is the whole of it. It does not invest Congress with power to legislate upon subjects which are within the domain of state legislation; but to provide modes of relief against State legislation, or State action, of the kind referred to. It does not authorize Congress to create a code of municipal law for the regulation of private rights; but to provide modes of redress against the operation of State laws, and the action of State officers executive or judicial, when these are subversive of the fundamental rights specified in the amendment.

Positive rights and privileges are undoubtedly secured by the Fourteenth Amendment; but they are secured by way of prohibition against State laws and State proceedings affecting those rights and privileges, and by power given to Congress to legislate for the purpose of carrying such prohibition into effect; and such legislation must necessarily be predicated upon such supposed State laws or State proceedings, and be directed to the correction of their operation and effect. A quite full discussion of this aspect of the amendment may be found in U.S. v. Cruikshank. . . .

An apt illustration of this distinction may be found in some of the provisions of the original Constitution. Take the subject of contracts, for example. The Constitution prohibited the States from passing any law impairing the obligation of contracts. This did not give to Congress power to provide laws for the general enforcement of contracts; nor power to invest the courts of the United States with jurisdiction over contracts, so as to enable parties to sue upon them in those courts. It did, however, give the power to provide remedies by which the impairment of contracts by state legislation might be counteracted and corrected. . . .

And so in the present case, until some State law has been passed, or some State action through its officers or agents has been taken, adverse to the rights of citizens sought to be protected by the Fourteenth Amendment, no legislation of the United States under said amendment, nor any proceeding under such legislation, can be called into activity: for the prohibitions of the amendment are against State laws and acts done under State authority. Of course, legislation may, and should be, provided in advance to meet the exigency when it arises, but it should be adapted to the mischief and wrong which 233the amendment was intended to provide against; and that is, State laws, or State action of some kind, adverse to the rights of the citizen secured by the amendment.

Such legislation cannot properly cover the whole domain of rights appertaining to life, liberty and property, defining them and providing for their vindication. That would be to establish a code of municipal law regulative of all private rights between man and man in society. It would be to make Congress take the place of the State legislatures and to supersede them. It is absurd to affirm that, because the rights of life, liberty and property (which include all civil rights that men have), are by the amendment sought to be protected against invasion on the part of the State without due process of law, Congress may therefore provide due process of law for their vindication in every case; and that, because the denial by a State to any persons of the equal protection of the laws, is prohibited by the amendment, therefore Congress may establish laws for their equal protection.

In fine, the legislation which Congress is authorized to adopt in this behalf is not general legislation upon the rights of the citizen, but corrective legislation, that is, such as may be necessary and proper for counteracting such laws as the States may adopt or enforce, and which, by the amendment, they are prohibited from making or enforcing, or such acts and proceedings as the States may commit or take, and which by the amendment they are prohibited from committing or taking. It is not necessary for us to state, if we could, what legislation would be proper for Congress to adopt. It is sufficient for us to examine whether the law in question is of that character.

An inspection of the law shows that it makes no reference whatever to any supposed or apprehended violation of the Fourteenth Amendment on the part of the States. It is not predicated on any such view. It proceeds ex directo to declare that certain acts committed by individuals shall be deemed offenses, and shall be prosecuted and punished by proceedings in the courts of the United States. It does not profess to be corrective of any constitutional wrong committed by the States; it does not make its operation to depend upon any such wrong committed. It applies equally to cases arising in States which have the justest laws respecting the personal rights of citizens, and whose authorities are ever ready to enforce such laws as to those which arise in States that may have violated the prohibition of the amendment. In other words, it steps into the domain of local jurisprudence, and lays down rules for the conduct of individuals in society towards each other, and imposes sanctions for the enforcement of those rules, without referring in any manner to any supposed action of the State or its authorities.

If this legislation is appropriate for enforcing the prohibitions of the amendment, it is difficult to see where it is to stop. Why may not Congress with equal show of authority enact a code of laws for the enforcement and vindication of all rights of life, liberty, and property? If it is supposable that the States may deprive persons of life, liberty, and property without due process of law (and the amendment itself does suppose this), why should not Congress proceed at once to prescribe due process of law for the protection of every one of these fundamental rights, in every possible case, as well as to prescribe equal privileges in inns, public conveyances, and theaters?

The truth is, that the implication of a power to legislate in this manner is based upon the assumption that if the States are forbidden to legislate or act in a particular way on a particular subject, and power is conferred upon Congress to enforce the prohibition, this gives Congress power to legislate generally upon that subject, and not merely power to provide modes of redress against such State legislation or action. The assumption is 234certainly unsound. It is repugnant to the Tenth Amendment of the Constitution, which declares that powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively or to the people. . . .

In this connection it is proper to state that civil rights, such as are guarantied by the Constitution against State aggression, cannot be impaired by the wrongful acts of individuals, unsupported by State authority in the shape of laws, customs, or judicial or executive proceedings. The wrongful act of an individual, unsupported by any such authority, is simply a private wrong, or a crime of that individual; an invasion of the rights of the injured party, it is true, whether they affect his person, his property, or his reputation; but if not sanctioned in some way by the State, or not done under State authority, his rights remain in full force, and may presumably be vindicated by resort to the laws of the State for redress.

An individual cannot deprive a man of his right to vote, to hold property, to buy and to sell, to sue in the courts, or to be a witness or a juror; he may, by force or fraud, interfere with the enjoyment of the right in a particular case; he may commit an assault against the person, or commit murder, or use ruffian violence at the polls, or slander the good name of a fellow citizen; but, unless protected in these wrongful acts by some shield of State law or State authority, he cannot destroy or injure the right; he will only render himself amenable to satisfaction or punishment; and amenable therefor to the laws of the State where the wrongful acts are committed.

Hence, in all those cases where the Constitution seeks to protect the rights of the citizen against discriminative and unjust laws of the State by prohibiting such laws, it is not individual offenses, but abrogation and denial of rights, which it denounces, and for which it clothes the Congress with power to provide a remedy. This abrogation and denial of rights, for which the States alone were or could be responsible, was the great seminal and fundamental wrong which was intended to be remedied. And the remedy to be provided must necessarily be predicated upon that wrong. It must assume that in the cases provided for, the evil or wrong actually committed rests upon some State law or State authority for its excuse and perpetration.

Of course, these remarks do not apply to those cases in which Congress is clothed with direct and plenary powers of legislation over the whole subject, accompanied with an express or implied denial of such power to the States, as in the regulation of commerce with foreign nations, among the several States, and with the Indian tribes, the coining of money, the establishment of post-offices and post-roads, the declaring of war, etc. In these cases Congress has power to pass laws for regulating the subjects specified, in every detail, and the conduct and transactions of individuals respect thereof. But where a subject is not submitted to the general legislative power of Congress, but is only submitted thereto for the purpose of rendering effective some prohibition against particular State legislation or state action in reference to that subject, the power given is limited by its object, and any legislation by Congress in the matter must necessarily be corrective in its character, adapted to counteract and redress the operation of such prohibited State laws or proceedings of State officers. . . .

The law in question, without any reference to adverse State legislation on the subject, declares that all persons shall be entitled to equal accommodation and privileges of inns, public conveyances, and places of public amusement, and imposes a penalty upon any individual who shall deny to any citizen such equal accommodations and privileges. 235This is not corrective legislation; it is primary and direct; it takes immediate and absolute possession of the subject of the right of admission to inns, public conveyances, and places of amusement. It supersedes and displaces State legislation on the same subject, or only allows it permissive force. It ignores such legislation, and assumes that the matter is one that belongs to the domain of national regulation. Whether it would not have been a more effective protection of the rights of citizens to have clothed Congress with plenary power over the whole subject, is not now the question. What we have to decide is, whether such plenary power has been conferred upon Congress by the Fourteenth Amendment; and, in our judgment, it has not. . . .

We have also discussed the validity of the law in reference to cases arising in the States only. . . . And whether Congress, in the exercise of its power to regulate commerce among the several States, might or might not pass a law regulating rights in public conveyances passing from one State to another, is also a question which is not now before us, as the sections in question are not conceived in any such view.

[The Thirteenth Amendment:] But the power of Congress to adopt direct and primary, as distinguished from corrective, legislation on the subject in hand, is sought, in the second place, from the Thirteenth Amendment, which abolishes slavery. This amendment . . . is not a mere prohibition of state laws establishing or upholding slavery, but an absolute declaration that slavery or involuntary servitude shall not exist in any part of the United States.

It is true, that slavery cannot exist without law any more than property in lands and goods can exist without law; and therefore, the Thirteenth Amendment may be regarded as nullifying all State laws which establish or uphold slavery. But it has a reflex character also, establishing and decreeing universal civil and political freedom throughout the United States; and it is assumed, that the power vested in Congress to enforce the article by appropriate legislation, clothes Congress with power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the United States: and upon this assumption it is claimed, that this is sufficient authority for declaring by law that all persons shall have equal accommodations and privileges in all inns, public conveyances, and places of public amusement; the argument being that the denial of such equal accommodations and privileges is, in itself, a subjection to a species of servitude within the meaning of the amendment.

Conceding the major proposition to be true, that Congress has a right to enact all necessary and proper laws for the obliteration and prevention of slavery, with all its badges and incidents, is the minor proposition also true, that the denial to any person of admission to the accommodations and privileges of an inn, a public conveyance, or a theater, does subject that person to any form of servitude, or tend to fasten upon him any badge of slavery? . . .

Where does any slavery or servitude, or badge of either, arise from such an act of denial? Whether it might not be a denial of a right which, if sanctioned by the State law, would be obnoxious to the prohibitions of the Fourteenth Amendment, is another question. But what has it to do with the question of slavery? It may be that by the Black Code (as it was called), in the times when slavery prevailed, the proprietors of inns and public conveyances were forbidden to receive persons of the African race, because it might assist slaves to escape from the control of their masters. This was merely a means of preventing such escapes, and was no part of the servitude itself. A law of that kind could not 236have any such object now, however justly it might be deemed an invasion of the party’s legal right as a citizen, and amenable to the prohibitions of the Fourteenth Amendment.

The long existence of African slavery in this country gave us very distinct notions of what it was, and what were its necessary incidents. Compulsory service of the slave for the benefit of the master, restraint of his movements except by the master’s will, disability to hold property, to make contracts, to have a standing in court, to be a witness against a white person, and such like burdens and incapacities were the inseparable incidents of the institution. Severer punishments for crimes were imposed on the slave than on free persons guilty of the same offenses.

Congress, as we have seen, by the Civil Rights Bill of 1866, passed in view of the Thirteenth Amendment, before the Fourteenth was adopted, undertook to wipe out these burdens and disabilities, the necessary incidents of slavery, constituting its substance and visible form; and to secure to all citizens of every race and color, and without regard to previous servitude, those fundamental rights which are the essence of civil freedom, namely, the same right to make and enforce contracts, to sue, be parties, give evidence, and to inherit, purchase, lease, sell, and convey property, as is enjoyed by white citizens.

Whether this legislation was fully authorized by the Thirteenth Amendment alone, without the support which it afterwards received from the Fourteenth Amendment, after the adoption of which it was re-enacted with some additions, it is not necessary to inquire. It is referred to for the purpose of showing that at that time (in 1866) Congress did not assume, under the authority given by the Thirteenth Amendment, to adjust what may be called the social rights of men and races in the community; but only to declare and vindicate those fundamental rights which appertain to the essence of citizenship, and the enjoyment or deprivation of which constitutes the essential distinction between freedom and slavery.

We must not forget that the province and scope of the Thirteenth and Fourteenth Amendments are different . . . . Under the Thirteenth Amendment, it has only to do with slavery and its incidents. Under the Fourteenth Amendment, it has power to counteract and render nugatory all state laws and proceedings which have the effect to abridge any of the privileges or immunities of citizens of the United States, or to deprive them of life, liberty, or property without due process of law, or to deny to any of them the equal protection of the laws. Under the Thirteenth Amendment, the legislation, so far as necessary or proper to eradicate all forms and incidents of slavery and involuntary servitude, may be direct and primary, operating upon the acts of individuals, whether sanctioned by State legislation or not; under the Fourteenth, as we have already shown, it must necessarily be, and can only be, corrective in its character, addressed to counteract and afford relief against State regulations or proceedings.

The only question under the present head, therefore, is, whether the refusal to any persons of the accommodations of an inn, or a public conveyance, or a place of public amusement, by an individual, and without any sanction or support from any State law or regulation, does inflict upon such persons any manner of servitude, or form of slavery, as those terms are understood in this country? Many wrongs may be obnoxious to the prohibitions of the Fourteenth Amendment which are not, in any just sense, incidents or elements of slavery. Such, for example, would be the taking of private property without due process of law; or allowing persons who have committed certain crimes (horse stealing, for example) to be seized and hung by the posse comitatus without regular trial; 237or denying to any person, or class of persons, the right to pursue any peaceful avocations allowed to others.

What is called class legislation would belong to this category, and would be obnoxious to the prohibitions of the Fourteenth Amendment, but would not necessarily be so to the Thirteenth, when not involving the idea of any subjection of one man to another. The Thirteenth Amendment has respect, not to distinctions of race, or class, or color, but to slavery. The Fourteenth Amendment extends its protection to races and classes, and prohibits any State legislation which has the effect of denying to any race or class, or to any individual, the equal protection of the laws.

Now, conceding, for the sake of the argument, that the admission to an inn, a public conveyance, or a place of public amusement, on equal terms with all other citizens, is the right of every man and all classes of men, is it any more than one of those rights which the States by the Fourteenth Amendment are forbidden to deny to any person? And is the Constitution violated until the denial of the right has some State sanction or authority? Can the act of a mere individual, the owner of the inn, the public conveyance, or place of amusement, refusing the accommodation, be justly regarded as imposing any badge of slavery or servitude upon the applicant, or only as inflicting an ordinary civil injury, properly cognizable by the laws of the State, and presumably subject to redress by those laws until the contrary appears?

After giving to these questions all the consideration which their importance demands, we are forced to the conclusion that such an act of refusal has nothing to do with slavery or involuntary servitude, and that if it is violative of any right of the party, his redress is to be sought under the laws of the State; or if those laws are adverse to his rights and do not protect him, his remedy will be found in the corrective legislation which Congress has adopted, or may adopt, for counteracting the effect of State laws, or State action, prohibited by the Fourteenth Amendment.

It would be running the slavery argument into the ground to make it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to the people he will take into his coach or cab or car, or admit to his concert or theater, or deal with in other matters of intercourse or business. Innkeepers and public carriers, by the laws of all the States, so far as we are aware, are bound, to the extent of their facilities, to furnish proper accommodation to all unobjectionable persons who in good faith apply for them. If the laws themselves make any unjust discrimination, amenable to the prohibitions of the Fourteenth Amendment, Congress has full power to afford a remedy under that amendment and in accordance with it.

When a man has emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable concomitants of that State, there must be some stage in the progress of his elevation when he takes the rank of a mere citizen, and ceases to be the special favorite of the laws, and when his rights as a citizen, or a man, are to be protected in the ordinary modes by which other men’s rights are protected.

There were thousands of free colored people in this country before the abolition of slavery, enjoying all the essential rights of life, liberty, and property the same as white citizens; yet no one, at that time, thought that it was any invasion of their personal status as freemen because they were not admitted to all the privileges enjoyed by white citizens, or because they were subjected to discriminations in the enjoyment of accommodations in inns, public conveyances, and places of amusement. Mere discriminations on account 238of race or color were not regarded as badges of slavery. If, since that time, the enjoyment of equal rights in all these respects has become established by constitutional enactment, it is not by force of the Thirteenth Amendment (which merely abolishes slavery), but by force of the Fourteenth and Fifteenth Amendments.

On the whole, we are of opinion that no countenance of authority for the passage of the law in question can be found in either the Thirteenth or Fourteenth Amendment of the Constitution; and no other ground of authority for its passage being suggested, it must necessarily be declared void, at least so far as its operation in the several States is concerned. . . .
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Mr. Justice Harlan, dissenting.

The opinion in these cases proceeds, as it seems to me, upon grounds entirely too narrow and artificial. The substance and spirit of the recent amendments of the Constitution have been sacrificed by a subtle and ingenious verbal criticism. . . . Constitutional provisions, adopted in the interest of liberty, and for the purpose of securing, through national legislation, if need be, rights inhering in a state of freedom, and belonging to American citizenship, have been so construed as to defeat the ends the people desired to accomplish, which they attempted to accomplish, and which they supposed they had accomplished by changes in their fundamental law. By this I do not mean that the determination of 239these cases should have been materially controlled by considerations of mere expediency or policy. I mean only, in this form, to express an earnest conviction that the court has departed from the familiar rule requiring, in the interpretation of constitutional provisions, that full effect be given to the intent with which they were adopted. . . .

The Thirteenth Amendment, it is conceded, did something more than to prohibit slavery as an institution, resting upon distinctions of race, and upheld by positive law. They admit that it established and decreed universal civil freedom throughout the United States. But did the freedom thus established involve nothing more than exemption from actual slavery? Was nothing more intended than to forbid one man from owning another as property? Was it the purpose of the nation simply to destroy the institution, and then remit the race, theretofore held in bondage, to the several States for such protection, in their civil rights, necessarily growing out of freedom, as those States, in their discretion, choose to provide? Were the States, against whose solemn protest the institution was destroyed, to be left perfectly free, so far as national interference was concerned, to make or allow discriminations against that race, as such, in the enjoyment of those fundamental rights that inhere in a state of freedom?

Had the Thirteenth Amendment stopped with the sweeping declaration, in its first section, against the existence of slavery and involuntary servitude, except for crime, Congress would have had the power, by implication, according to the doctrines of Prigg v. [Pennsylvania], repeated in Strauder v. West Virginia, to protect the freedom thus established, and consequently to secure the enjoyment of such civil rights as were fundamental in freedom. But that it can exert its authority to that extent is now made clear, and was intended to be made clear, by the express grant of power contained in the second section of the Amendment.

That there are burdens and disabilities which constitute badges of slavery and servitude, and that the express power delegated to Congress to enforce by appropriate legislation the Thirteenth Amendment may be exerted by legislation of a direct and primary character, for the eradication, not simply of the institution, but of its badges and incidents, are propositions which ought to be deemed indisputable. They lie at the very foundation of the Civil Rights Act of 1866.

Whether that act was fully authorized by the Thirteenth Amendment alone, without the support which it afterwards received from the Fourteenth Amendment, after the adoption of which it was re-enacted with some additions, the court, in its opinion, says it is unnecessary to inquire. But I submit, with all respect to them, that its constitutionality is conclusively shown by other portions of their opinion.

They admit, as I have said, that the Thirteenth Amendment established freedom; that there are burdens and disabilities, the necessary incidents of slavery, which constitute its substance and visible form; that Congress, by the act of 1866, passed in view of the Thirteenth Amendment, before the Fourteenth was adopted, undertook to remove certain burdens and disabilities, the necessary incidents of slavery, and to secure to all citizens of every race and color, and without regard to previous servitude, those fundamental rights which are the essence of civil freedom, namely, the same right to make and enforce contracts, to sue, be parties, give evidence, and to inherit, purchase, lease, sell, and convey property as is enjoyed by white citizens; that under the Thirteenth Amendment Congress has to do with slavery and its incidents; and that legislation, so far as necessary or proper to eradicate all forms and incidents of slavery and involuntary servitude, may 240be direct and primary, operating upon the acts of individuals, whether sanctioned by State legislation or not. These propositions being conceded, it is impossible, as it seems to me, to question the constitutional validity of the Civil Rights Act of 1866.

I do not contend that the Thirteenth Amendment invests Congress with authority, by legislation, to regulate the entire body of the civil rights which citizens enjoy, or may enjoy, in the several States. But I do hold that since slavery, as the court has repeatedly declared, was the moving or principal cause of the adoption of that amendment, and since that institution rested wholly upon the inferiority, as a race, of those held in bondage, their freedom necessarily involved immunity from, and protection against, all discrimination against them, because of their race, in respect of such civil rights as belong to freemen of other races.

Congress, therefore, under its express power to enforce that amendment, by appropriate legislation, may enact laws to protect that people against the deprivation, because of their race, of any civil rights enjoyed by other freemen in the same State; and such legislation may be of a direct and primary character, operating upon States, their officers and agents, and also upon, at least, such individuals and corporations as exercise public functions and wield power and authority under the State.

To test the correctness of this position, let us suppose that, prior to the adoption of the Fourteenth Amendment, a State had passed a statute denying to freemen of African descent, resident within its limits, the same rights which were accorded to white persons, of making or enforcing contracts, or of inheriting, purchasing, leasing, selling, and conveying property; or a statute subjecting colored people to severer punishment for particular offenses than was prescribed for white persons, or excluding that race from the benefit of the laws exempting homesteads from execution.

Recall the legislation of 1865-66 in some of the States, of which this court, in the Slaughter-House Cases, said, that it imposed upon the colored race onerous disabilities and burdens; curtailed their rights in the pursuit of life, liberty, and property to such an extent that their freedom was of little value; forbade them to appear in the towns in any other character than menial servants; required them to reside on and cultivate the soil, without the right to purchase or own it; excluded them from many occupations of gain; and denied them the privilege of giving testimony in the courts where a white man was a party.

Can there be any doubt that all such legislation might have been reached by direct legislation upon the part of Congress under its express power to enforce the Thirteenth Amendment? Would any court have hesitated to declare that such legislation imposed badges of servitude in conflict with the civil freedom ordained by that amendment? That it would have been also in conflict with the Fourteenth Amendment, because inconsistent with the fundamental rights of American citizenship, does not prove that it would have been consistent with the Thirteenth Amendment.

What has been said is sufficient to show that the power of Congress under the Thirteenth Amendment is not necessarily restricted to legislation against slavery as an institution upheld by positive law, but may be exerted to the extent at least of protecting the race, so liberated, against discrimination, in respect of legal rights belonging to freemen, where such discrimination is based upon race.

It remains now to inquire what are the legal rights of colored persons in respect of the accommodations, privileges, and facilities of public conveyances, inns, and places of public amusement?
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First, as to public conveyances on land and water. . . . In Olcott v. Supervisors, it was ruled that railroads are public highways, established, by authority of the State, for the public use; that they are none the less public highways because controlled and owned by private corporations; that it is a part of the function of government to make and maintain highways for the conveyance of the public; that no matter who is the agent, and what is the agency, the function performed is that of the State; that although the owners may be private companies, they may be compelled to permit the public to use these works in the manner in which they can be used; that upon these grounds alone have the courts sustained the investiture of railroad corporations with the State’s right of eminent domain, or the right of municipal corporations, under legislative authority, to assess, levy, and collect taxes to aid in the construction of railroads. . . .

Such being the relations these corporations hold to the public, it would seem that the right of a colored person to use an improved public highway, upon the terms accorded to freemen of other races, is as fundamental in the state of freedom, established in this country, as are any of the rights which my brethren concede to be so far fundamental as to be deemed the essence of civil freedom.

“Personal liberty consists,” says Blackstone, “in the power of locomotion, of changing situation, or removing one’s person to whatever place one’s own inclination may direct, without restraint, unless by due course of law.” But of what value is this right of locomotion, if it may be clogged by such burdens as Congress intended by the act of 1875 to remove? They are burdens which lay at the very foundation of the institution of slavery as it once existed. They are not to be sustained, except upon the assumption that there is still, in this land of universal liberty, a class which may yet be discriminated against, even in respect of rights of a character so essential and so supreme, that, deprived of their enjoyment, in common with others, a freeman is not only branded as one inferior and infected, but, in the competitions of life, is robbed of some of the most necessary means of existence; and all this solely because they belong to a particular race which the nation has liberated. The Thirteenth Amendment alone obliterated the race line, so far as all rights fundamental in a state of freedom are concerned.

Second, as to inns. The same general observations which have been made as to railroads are applicable to inns. The word “inn” has a technical legal signification. It means, in the act of 1875, just what it meant at common law. A mere private boarding-house is not an inn, nor is its keeper subject to the responsibilities, or entitled to the privileges of a common innkeeper. . . . Says Judge Story:


An innkeeper may be defined to be the keeper of a common inn for the lodging and entertainment of travelers and passengers, their horses and attendants. An innkeeper is bound to take in all travelers and wayfaring persons, and to entertain them, if he can accommodate them, for a reasonable compensation; and he must guard their goods with proper diligence. . . . If an innkeeper improperly refuses to receive or provide for a guest, he is liable to be indicted therefor. . . . They (carriers of passengers) are no more at liberty to refuse a passenger, if they have sufficient room and accommodations, than an innkeeper is to refuse suitable room and accommodations to a guest.



Story on Bailments....

[A] keeper of an inn is in the exercise of a quasi-public employment. The law gives him special privileges, and he is charged with certain duties and responsibilities to the 242public. The public nature of his employment forbids him from discriminating against any person asking admission as a guest on account of the race or color of that person.

Third, as to places of public amusement. . . . [P]laces of public amusement, within the meaning of the act of 1875, are such as are established and maintained under direct license of the law. The authority to establish and maintain them comes from the public. The colored race is a part of that public. The local government granting the license represents them as well as all other races within its jurisdiction. A license from the public to establish a place of public amusement, imports, in law, equality of right, at such places, among all the members of that public. This must be so, unless it be —  which I deny —  that the common municipal government of all the people may, in the exertion of its powers, conferred for the benefit of all, discriminate or authorize discrimination against a particular race, solely because of its former condition of servitude. . . .

I am of the opinion that such discrimination practiced by corporations and public individuals in the exercise of their public or quasi-public functions is a badge of servitude the imposition of which Congress may prevent under its power, through appropriate legislation, to enforce the Thirteenth Amendment; and consequently, without reference to its enlarged power under the Fourteenth Amendment, the act of March 1, 1875, is not, in my judgment, repugnant to the Constitution.

It remains now to consider these cases with reference to the power Congress has possessed since the adoption of the Fourteenth Amendment. . . . The logic of the opinion of the majority of the court —  the foundation upon which its whole reasoning seems to rest —  is that the general government cannot, in advance of hostile State laws or hostile State proceedings, actively interfere for the protection of any of the rights, privileges, and immunities secured by the Fourteenth Amendment. It is said that such rights, privileges, and immunities are secured by way of prohibition against State laws and State proceedings affecting such rights and privileges, and by power given to Congress to legislate for the purpose of carrying such prohibition into effect; also, that congressional legislation must necessarily be predicated upon such supposed State laws or State proceedings, and be directed to the correction of their operation and effect.

In illustration of its position, the court refers to the clause of the Constitution forbidding the passage by a State of any law impairing the obligation of contracts. The clause does not, I submit, furnish a proper illustration of the scope and effect of the fifth section of the Fourteenth Amendment. No express power is given Congress to enforce, by primary direct legislation, the prohibition upon State laws impairing the obligation of contracts. . . .

[A] prohibition upon a State is not a power in Congress or in the national government. It is simply a denial of power to the State. And the only mode in which the inhibition upon State laws impairing the obligation of contracts can be enforced, is, indirectly, through the courts, in suits where the parties raise some question as to the constitutional validity of such laws. The judicial power of the United States extends to such suits, for the reason that they are suits arising under the Constitution.

The Fourteenth Amendment presents the first instance in our history of the investiture of Congress with affirmative power, by legislation, to enforce an express prohibition upon the States. It is not said that the judicial power of the nation may be exerted for the enforcement of that amendment. No enlargement of the judicial power was required, for it is clear that had the fifth section of the Fourteenth Amendment been entirely omitted, 243the judiciary could have stricken down all State laws and nullified all State proceedings in hostility to rights and privileges secured or recognized by that amendment. The power given is, in terms, by congressional legislation, to enforce the provisions of the amendment.

The assumption that this amendment consists wholly of prohibitions upon State laws and State proceedings in hostility to its provisions, is unauthorized by its language. The first clause of the first section —  “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States, and of the state wherein they reside” —  is of a distinctly affirmative character. In its application to the colored race, previously liberated, it created and granted, as well citizenship of the United States, as citizenship of the State in which they respectively resided. It introduced all of that race, whose ancestors had been imported and sold as slaves, at once, into the political community known as the “People of the United States.” They became, instantly, citizens of the United States, and of their respective States. Further, they were brought, by this supreme act of the nation, within the direct operation of that provision of the Constitution which declares that “the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.” Article 4, §2.

The citizenship thus acquired by that race, in virtue of an affirmative grant by the nation, may be protected, not alone by the judicial branch of the government, but by congressional legislation of a primary direct character; this, because the power of Congress is not restricted to the enforcement of prohibitions upon State laws or State action. It is, in terms distinct and positive, to enforce “the provisions of this article” of amendment; not simply those of a prohibitive character, but the provisions —  all of the provisions —  affirmative and prohibitive, of the amendment. It is, therefore, a grave misconception to suppose that the fifth section of the amendment has reference exclusively to express prohibitions upon State laws or State action. If any right was created by that amendment, the grant of power, through appropriate legislation, to enforce its provisions authorizes Congress, by means of legislation operating throughout the entire Union, to guard, secure, and protect that right.

It is, therefore, an essential inquiry what, if any, right, privilege, or immunity was given by the nation to colored persons when they were made citizens of the State in which they reside? Did the national grant of State citizenship to that race, of its own force, invest them with any rights, privileges, and immunities whatever? . . . What are the privileges and immunities to which, by that clause of the Constitution, they became entitled? To this it may be answered, generally, upon the authority of the adjudged cases, that they are those which are fundamental in citizenship in a free government. . . .

But what was secured to colored citizens of the United States —  as between them and their respective States —  by the grant to them of State citizenship? With what rights, privileges, or immunities did this grant from the nation invest them? There is one, if there be no others —  exemption from race discrimination in respect of any civil right belonging to citizens of the white race in the same state. That, surely, is their constitutional privilege when within the jurisdiction of other States. And such must be their constitutional right, in their own State, unless the recent amendments be splendid baubles, thrown out to delude those who deserved fair and generous treatment at the hands of the nation.

Citizenship in this country necessarily imports equality of civil rights among citizens of every race in the same State. It is fundamental in American citizenship that, in respect 244of such rights, there shall be no discrimination by the State, or its officers, or by individuals or corporations exercising public functions or authority, against any citizen because of his race or previous condition of servitude. In United States v. Cruikshank, it was said that “the equality of rights of citizens is a principle of republicanism.” . . . So, in Strauder v. West Virginia, the court, alluding to the Fourteenth Amendment, said: “This is one of a series of constitutional provisions having a common purpose, namely, securing to a race recently emancipated, a race that through many generations had been held in slavery, all the civil rights that the superior race enjoy.” . . .

If, then, exemption from discrimination, in respect of civil rights is a new constitutional right, secured by the grant of State citizenship to colored citizens of the United States —  and I do not see how this can be questioned —  why may not the nation, by means of its own legislation of a primary direct character, guard, protect, and enforce that right? It is a right and privilege which the nation conferred. It did not come from the States in which those colored citizens reside. It has been the established doctrine of this court during all its history, accepted as vital to the national supremacy, that Congress, in the absence of a positive delegation of power to the State legislatures, may by legislation enforce and protect any right derived from or created by the national constitution. It was so declared in Prigg. . . .

In view of the circumstances under which the recent amendments were incorporated into the Constitution, and especially in view of the peculiar character of the new rights they created and secured, it ought not to be presumed that the general government has abdicated its authority, by national legislation, direct and primary in its character, to guard and protect privileges and immunities secured by that instrument. Such an interpretation of the Constitution . . . would lead to this anomalous result: that whereas, prior to the amendments, Congress, with the sanction of this court, passed the most stringent laws —  operating directly and primarily upon States, and their officers and agents, as well as upon individuals —  in vindication of slavery and the right of the master, it may not now, by legislation of a like primary and direct character, guard, protect, and secure the freedom established, and the most essential right of the citizenship granted, by the constitutional amendments.

With all respect for the opinion of others, I insist that the national legislature may, without transcending the limits of the Constitution, do for human liberty and the fundamental rights of American citizenship, what it did, with the sanction of this court, for the protection of slavery and the rights of the masters of fugitive slaves. If fugitive slave laws, providing modes and prescribing penalties whereby the master could seize and recover his fugitive slave, were legitimate exertions of an implied power to protect and enforce a right recognized by the Constitution, why shall the hands of Congress be tied, so that —  under an express power, by appropriate legislation, to enforce a constitutional provision, granting citizenship —  it may not, by means of direct legislation, bring the whole power of this nation to bear upon States and their officers, and upon such individuals and corporations exercising public functions, as assume to abridge, impair, or deny rights confessedly secured by the supreme law of the land?

It does not seem to me that the fact that, by the second clause of the first section of the Fourteenth Amendment, the States are expressly prohibited from making or enforcing laws abridging the privileges and immunities of citizens of the United States, furnishes any sufficient reason for holding or maintaining that the amendment was intended to 245deny Congress the power, by general, primary, and direct legislation, of protecting citizens of the United States, being also citizens of their respective States, against discrimination, in respect to their rights as citizens, founded on race, color, or previous condition of servitude. . . .

The States were already under an implied prohibition not to abridge any privilege or immunity belonging to citizens of the United States as such.* Consequently, the prohibition upon State laws hostile to the rights belonging to citizens of the United States, was intended only as an express limitation on the powers of the States, and was not intended to diminish, in the slightest degree, the authority which the nation has always exercised, of protecting, by means of its own direct legislation, rights created or secured by the Constitution. The purpose not to diminish the national authority is distinctly negatived by the express grant of power, by legislation, to enforce every provision of the amendment, including that which, by the grant of citizenship in the State, secures exemption from race discrimination in respect of the civil rights of citizens.

It is said that any interpretation of the Fourteenth Amendment different from that adopted by the court, would authorize Congress to enact a municipal code for all the States, covering every matter affecting the life, liberty, and property of the citizens of the several States. Not so. . . . If . . . it be assumed that protection in these rights of persons still rests, primarily, with the States, and that Congress may not interfere except to enforce, by means of corrective legislation, the prohibitions upon State laws or State proceedings inconsistent with those rights, it does not at all follow that privileges which have been granted by the nation may not be protected by primary legislation upon the part of Congress. . . .

But the court says that Congress did not, in the act of 1866, assume, under the authority given by the Thirteenth Amendment, to adjust what may be called the social rights of men and races in the community. I agree that government has nothing to do with social, as distinguished from technically legal, rights of individuals. No government ever has brought, or ever can bring, its people into social intercourse against their wishes. Whether one person will permit or maintain social relations with another is a matter with which government has no concern. I agree that if one citizen chooses not to hold social intercourse with another, he is not and cannot be made amenable to the law for his conduct in that regard; for no legal right of a citizen is violated by the refusal of others to maintain merely social relations with him, even upon grounds of race. . . .

The rights which Congress, by the act of 1875, endeavored to secure and protect are legal, not social rights. The right, for instance, of a colored citizen to use the accommodations of a public highway upon the same terms as are permitted to white citizens is no more a social right than his right, under the law, to use the public streets of a city, or a town, or a turnpike road, or a public market, or a post office, or his right to sit in a public building with others, of whatever race, for the purpose of hearing the political questions of the day discussed. Scarcely a day passes without our seeing in this court-room citizens of the white and black races sitting side by side watching the progress of our business.

It would never occur to any one that the presence of a colored citizen in a courthouse or court-room was an invasion of the social rights of white persons who may 246frequent such places. And yet such a suggestion would be quite as sound in law —  I say it with all respect —  as is the suggestion that the claim of a colored citizen to use, upon the same terms as is permitted to white citizens, the accommodations of public highways, or public inns, or places of public amusement, established under the license of the law, is an invasion of the social rights of the white race. . . .

The court, in its opinion, reserves the question whether Congress, in the exercise of its power to regulate commerce amongst the several States, might or might not pass a law regulating rights in public conveyances passing from one State to another. I beg to suggest that that precise question was substantially presented here in the only one of these cases relating to railroads, —  Robinson and wife v. Memphis & Charleston Railroad Company. In that case it appears that Mrs. Robinson, a citizen of Mississippi, purchased a railroad ticket entitling her to be carried from Grand Junction, Tennessee, to Lynchburg, Virginia. Might not the act of 1875 be maintained in that case, as applicable at least to commerce between the States, notwithstanding it does not, upon its face, profess to have been passed in pursuance of the power given to Congress to regulate commerce? Has it ever been held that the judiciary should overturn a statute because the legislative department did not accurately recite therein the particular provision of the Constitution authorizing its enactment? . . .

I suggest that it may become a pertinent inquiry whether Congress may, in the exertion of its power to regulate commerce among the States, enforce among passengers on public conveyances equality of right without regard to race, color, or previous condition of servitude, if it be true —  which I do not admit —  that such legislation would be an interference by government with the social rights of the people.

My brethren, say that when a man has emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable concomitants of that state, there must be some stage in the progress of his elevation when he takes the rank of a mere citizen, and ceases to be the special favorite of the laws, and when his rights as a citizen, or a man, are to be protected in the ordinary modes by which other men’s rights are protected. It is, I submit, scarcely just to say that the colored race has been the special favorite of the laws.

What the nation, through Congress, has sought to accomplish in reference to that race, is —  what had already been done in every State in the Union for the white race —  to secure and protect rights belonging to them as freemen and citizens; nothing more. . . . The one underlying purpose of congressional legislation has been to enable the black race to take the rank of mere citizens. The difficulty has been to compel a recognition of their legal right to take that rank, and to secure the enjoyment of privileges belonging, under the law, to them as a component part of the people for whose welfare and happiness government is ordained. . . .

The supreme law of the land has decreed that no authority shall be exercised in this country upon the basis of discrimination, in respect of civil rights, against freemen and citizens because of their race, color, or previous condition of servitude. To that decree —  for the due enforcement of which, by appropriate legislation, Congress has been invested with express power —  every one must bow, whatever may have been, or whatever now are, his individual views as to the wisdom or policy, either of the recent changes in the fundamental law, or of the legislation which has been enacted to give them effect.

For the reasons stated I feel constrained to withhold my assent to the opinion of the court.
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Slaughter-House, Bradwell, and Cruikshank contracted the scope of the Privileges or Immunities Clause. In a similar fashion, the Civil Rights Cases contracted the scope of Congress’s Section 5 powers. Plessy v. Ferguson (1896), which we will study later in this chapter, would further narrow the scope of the Due Process and Equal Protection Clauses. Over time, the Supreme Court would, however, adjust its interpretations of other provisions of the Constitution. First, the Court would compensate for the loss of the Privileges or Immunities Clause by expanding the scope of the Due Process and Equal Protection Clauses. Second, the Court would compensate for the loss of Congress’s enforcement powers under Section 5 by relying on an expanded reading of Congress’s other enumerated powers in Article I, Section 8. Indeed, Congress would rely on its commerce powers to enact the Civil Rights Act of 1964. This law prohibited discrimination in places of public accommodation. The Supreme Court upheld this federal mandate in Heart of Atlanta Motel v. United States (1964).




2. The Supreme Court’s Modern Approach to Congress’s Enforcement Powers

Section 5 of the Fourteenth Amendment expressly expanded Congress’s legislative power. This provision, known as the Enforcement Clause, reads: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article” (that is, Sections 1-4 of the Amendment). Lawyers often use “Section 5” as a shorthand to refer to Section 5 of the Fourteenth Amendment. In Heart of Atlanta Motel (1964), the Supreme Court considered the constitutionality of the Civil Rights Act of 1964. This landmark statute, which resembled the Civil Rights Act of 1875, prohibited discrimination in public accommodations. The Court held that the Commerce and Necessary and Proper Clauses gave Congress the authority to enact the Civil Rights Act of 1964. The majority shied away from relying on Section 5 of the Fourteenth Amendment to uphold the Civil Rights Act. Two years later, however, the Court would rely on Section 5. Katzenbach v. Morgan (1966) held that the Enforcement Clause gave Congress the authority to enact the Voting Rights Act of 1965.


STUDY GUIDE


	In Heart of Atlanta Motel (1964), the Court did not decide whether Section 5 gave Congress the authority to enact the Civil Rights Act of 1964. But in Katzenbach v. Morgan (1966), the Court easily found that Section 5 gave Congress the authority to enact the Voting Rights Act of 1965. Why did the Court reach these two different conclusions about Section 5?

	Section 1 of the Fourteenth Amendment provides: “No state shall . . . deny to any person within its jurisdiction the equal protection of the laws.” And Section 5 provides: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.” Neither provision says anything about the courts. What role does the judiciary have to enforce the Fourteenth Amendment? Can Congress 248use its Section 5 powers to create federal remedies, as it did in Strauder, that federal judges cannot create?

	Katzenbach relies on the reasoning from McCulloch v. Maryland. What is the relationship between the phrase “appropriate legislation” under Section 5 and the phrase “necessary and proper” in Article I, Section 8?





Katzenbach v. Morgan 384 U.S. 641 (1966)

Mr. Justice Brennan delivered the opinion of the Court.

These cases concern the constitutionality of §4(e) of the Voting Rights Act of 1965. That law, in the respects pertinent in these cases, provides that no person who has successfully completed the sixth primary grade in a public school in, or a private school accredited by, the Commonwealth of Puerto Rico in which the language of instruction was other than English shall be denied the right to vote in any election because of his inability to read or write English. Appellees, registered voters in New York City, brought this suit to challenge the constitutionality of §4(e) insofar as it pro tanto prohibits the enforcement of the election laws of New York requiring an ability to read and write English as a condition of voting. Under these laws many of the several hundred thousand New York City residents who have migrated there from the Commonwealth of Puerto Rico had previously been denied the right to vote, and appellees attack §4(e) insofar as it would enable many of these citizens to vote. . . .

Under the distribution of powers effected by the Constitution, the States establish qualifications for voting for state officers, and the qualifications established by the States for voting for members of the most numerous branch of the state legislature also determine who may vote for United States Representatives and Senators, Art. I, §2. But, of course, the States have no power to grant or withhold the franchise on conditions that are forbidden by the Fourteenth Amendment, or any other provision of the Constitution. Such exercises of state power are no more immune to the limitations of the Fourteenth Amendment than any other state action. The Equal Protection Clause itself has been held to forbid some state laws that restrict the right to vote.

The Attorney General of the State of New York argues that an exercise of congressional power under §5 of the Fourteenth Amendment that prohibits the enforcement of a state law can only be sustained if the judicial branch determines that the state law is prohibited by the provisions of the Amendment that Congress sought to enforce. More specifically, he urges that §4(e) cannot be sustained as appropriate legislation to enforce the Equal Protection Clause unless the judiciary decides —  even with the guidance of a congressional judgment —  that the application of the English literacy requirement prohibited by §4(e) is forbidden by the Equal Protection Clause itself. We disagree. Neither the language nor history of §5 supports such a construction. As was said with regard to §5 in Ex parte Virginia (1879), “It is the power of Congress which has been enlarged. Congress is authorized to enforce the prohibitions by appropriate legislation. 249Some legislation is contemplated to make the amendments fully effective.” A construction of §5 that would require a judicial determination that the enforcement of the state law precluded by Congress violated the Amendment, as a condition of sustaining the congressional enactment, would depreciate both congressional resourcefulness and congressional responsibility for implementing the Amendment. . . .

Thus our task in this case is not to determine whether the New York English literacy requirement as applied to deny the right to vote to a person who successfully completed the sixth grade in a Puerto Rican school violates the Equal Protection Clause. . . . [T]he question before us here [is] could Congress prohibit the enforcement of the state law by legislating under §5 of the Fourteenth Amendment? In answering this question, our task is limited to determining whether such legislation is, as required by §5, appropriate legislation to enforce the Equal Protection Clause.

By including §5 the draftsmen sought to grant to Congress, by a specific provision applicable to the Fourteenth Amendment, the same broad powers expressed in the Necessary and Proper Clause, Art. I, §8, cl. 18. The classic formulation of the reach of those powers was established by Chief Justice Marshall in McCulloch v. Maryland (1819): “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.” . . .

The McCulloch v. Maryland standard is the measure of what constitutes “appropriate legislation” under §5 of the Fourteenth Amendment. Correctly viewed, §5 is a positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the Fourteenth Amendment.

We therefore proceed to the consideration whether §4(e) is “appropriate legislation” to enforce the Equal Protection Clause, that is, under the McCulloch v. Maryland standard, whether §4(e) may be regarded as an enactment to enforce the Equal Protection Clause, whether it is “plainly adapted to that end” and whether it is not prohibited by but is consistent with “the letter and spirit of the constitution.”10

There can be no doubt that §4(e) may be regarded as an enactment to enforce the Equal Protection Clause. Congress explicitly declared that it enacted §4(e) “to secure the rights under the fourteenth amendment of persons educated in American-flag schools in which the predominant classroom language was other than English.” The persons referred to include those who have migrated from the Commonwealth of Puerto Rico to New York and who have been denied the right to vote because of their inability to read and write English, and the Fourteenth Amendment rights referred to include those emanating from the Equal Protection Clause. More specifically, §4(e) may be viewed as a measure to secure for the Puerto Rican community residing in New York 250nondiscriminatory treatment by government —  both in the imposition of voting qualifications and the provision or administration of governmental services, such as public schools, public housing and law enforcement.

Section 4(e) may be readily seen as “plainly adapted” to furthering these aims of the Equal Protection Clause. The practical effect of §4(e) is to prohibit New York from denying the right to vote to large segments of its Puerto Rican community. Congress has thus prohibited the State from denying to that community the right that is “preservative of all rights.” This enhanced political power will be helpful in gaining nondiscriminatory treatment in public services for the entire Puerto Rican community. §4(e) thereby enables the Puerto Rican minority better to obtain “perfect equality of civil rights and the equal protection of the laws.” It was well within congressional authority to say that this need of the Puerto Rican minority for the vote warranted federal intrusion upon any state interests served by the English literacy requirement. It was for Congress, as the branch that made this judgment, to assess and weigh the various conflicting considerations —  the risk or pervasiveness of the discrimination in governmental services, the effectiveness of eliminating the state restriction on the right to vote as a means of dealing with the evil, the adequacy or availability of alternative remedies, and the nature and significance of the state interests that would be affected by the nullification of the English literacy requirement as applied to residents who have successfully completed the sixth grade in a Puerto Rican school. It is not for us to review the congressional resolution of these factors. It is enough that we be able to perceive a basis upon which the Congress might resolve the conflict as it did. There plainly was such a basis to support §4(e) in the application in question in this case. Any contrary conclusion would require us to be blind to the realities familiar to the legislators.

The result is no different if we confine our inquiry to the question whether §4(e) was merely legislation aimed at the elimination of an invidious discrimination in establishing voter qualifications. We are told that New York’s English literacy requirement originated in the desire to provide an incentive for non-English speaking immigrants to learn the English language, and in order to assure the intelligent exercise of the franchise. Yet Congress might well have questioned, in light of the many exemptions provided, and some evidence suggesting that prejudice played a prominent role in the enactment of the requirement, whether these were actually the interests being served. Congress might have also questioned whether denial of a right deemed so precious and fundamental in our society was a necessary or appropriate means of encouraging persons to learn English, or of furthering the goal of an intelligent exercise of the franchise. Finally, Congress might well have concluded that, as a means of furthering the intelligent exercise of the franchise, an ability to read or understand Spanish is as effective as ability to read English for those to whom Spanish language newspapers and Spanish language radio and television programs are available to inform them of election issues and governmental affairs. Since Congress undertook to legislate so as to preclude the enforcement of the state law, and did so in the context of a general appraisal of literacy requirements for voting, to which it brought a specially informed legislative competence, it was Congress’ prerogative to weigh these competing considerations. Here again, it is enough that we perceive a basis upon which Congress might predicate a judgment that the application of New York’s English literacy requirement to deny the right to vote to a person with a sixth grade education in Puerto Rican schools in which the language of instruction was other 251than English constituted an invidious discrimination in violation of the Equal Protection Clause. . . .

We therefore conclude that §4(e), in the application challenged in this case, is appropriate legislation to enforce the Equal Protection Clause and that the judgment of the District Court must be and hereby is reversed.











STUDY GUIDE


	United States v. Morrison discussed the scope of Congress’s powers under the Commerce Clause. This excerpt concerns the scope of Congress’s power under Section 5 of the Fourteenth Amendment.

	The Civil Rights Cases (1883) considered the constitutionality of the Civil Rights Act of 1875. That law prohibited segregation in places of public accommodation, such as theaters and restaurants. The Supreme Court declared the statute to be unconstitutional because Section 5 did not authorize Congress to enforce Section 1 by regulating “purely private conduct.” How does Morrison rely on the Civil Rights Cases? Can you distinguish Morrison from the Civil Rights Cases?

	Chief Justice Rehnquist wrote the majority opinion in Morrison. He acknowledged the existence of so-called Jim Crow laws during the 1870s. He observed, “There were state laws on the books bespeaking equality of treatment, but in the administration of these laws there was discrimination against newly freed slaves.” Did Rehnquist identify a literal lack of the “equal protection of the laws” being afforded the freedmen by the states? Were the Civil Rights Acts of 1871 and 1875 designed to remedy those deprivations of “equal protection”?

	Justice John Marshall Harlan dissented in the Civil Rights Cases. He found that Congress could prohibit segregation in places of public accommodation. Would the outcome of Morrison have changed if the Court had adhered to the reasoning of Justice Harlan’s dissent?






United States v. Morrison 529 U.S. 598 (2000)

Chief Justice Rehnquist delivered the opinion of the Court. . . .

Because we conclude that the Commerce Clause does not provide Congress with authority to enact §13981, we address petitioners’ alternative argument that the section’s civil remedy should be upheld as an exercise of Congress’ remedial power under §5 of the Fourteenth Amendment. As noted above, Congress expressly invoked the Fourteenth Amendment as a source of authority to enact §13981.

The principles governing an analysis of congressional legislation under §5 are well settled. Section 5 states that Congress may “‘enforce,’ by ‘appropriate legislation’ the 252constitutional guarantee that no State shall deprive any person of ‘life, liberty or property, without due process of law,’ nor deny any person ‘equal protection of the laws.’” City of Boerne v. Flores (1997). Section 5 is “a positive grant of legislative power,” Katzenbach v. Morgan (1966), that includes authority to “prohibit conduct which is not itself unconstitutional and [to] intrud[e] into ‘legislative spheres of autonomy previously reserved to the States.’” Flores. However, “[a]s broad as the congressional enforcement power is, it is not unlimited.” Oregon v. Mitchell (1970). In fact, as we discuss in detail below, several limitations inherent in §5’s text and constitutional context have been recognized since the Fourteenth Amendment was adopted.

Petitioners’ §5 argument is founded on an assertion that there is pervasive bias in various state justice systems against victims of gender-motivated violence. This assertion is supported by a voluminous congressional record. Specifically, Congress received evidence that many participants in state justice systems are perpetuating an array of erroneous stereotypes and assumptions. Congress concluded that these discriminatory stereotypes often result in insufficient investigation and prosecution of gender-motivated crime, inappropriate focus on the behavior and credibility of the victims of that crime, and unacceptably lenient punishments for those who are actually convicted of gender-motivated violence. Petitioners contend that this bias denies victims of gender-motivated violence the equal protection of the laws and that Congress therefore acted appropriately in enacting a private civil remedy against the perpetrators of gender-motivated violence to both remedy the States’ bias and deter future instances of discrimination in the state courts. . . .

However, the language and purpose of the Fourteenth Amendment place certain limitations on the manner in which Congress may attack discriminatory conduct. These limitations are necessary to prevent the Fourteenth Amendment from obliterating the Framers’ carefully crafted balance of power between the States and the National Government. Foremost among these limitations is the time-honored principle that the Fourteenth Amendment, by its very terms, prohibits only state action. “[T]he principle has become firmly embedded in our constitutional law that the action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of the States. That Amendment erects no shield against merely private conduct, however discriminatory or wrongful.” Shelley v. Kraemer (1948).

Shortly after the Fourteenth Amendment was adopted, we decided two cases interpreting the Amendment’s provisions, United States v. Harris (1883), and the Civil Rights Cases (1883). In Harris, the Court considered a challenge to §2 of the Civil Rights Act of 1871. That section sought to punish “private persons” for “conspiring to deprive any one of the equal protection of the laws enacted by the State.” We concluded that this law exceeded Congress’ §5 power because the law was “directed exclusively against the action of private persons, without reference to the laws of the State, or their administration by her officers.” . . . We reached a similar conclusion in the Civil Rights Cases. In those consolidated cases, we held that the public accommodation provisions of the Civil Rights Act of 1875, which applied to purely private conduct, were beyond the scope of the §5 enforcement power.

The force of the doctrine of stare decisis behind these decisions stems not only from the length of time they have been on the books, but also from the insight attributable to the Members of the Court at that time. Every Member had been appointed by President 253Lincoln, Grant, Hayes, Garfield, or Arthur —  and each of their judicial appointees obviously had intimate knowledge and familiarity with the events surrounding the adoption of the Fourteenth Amendment. . . .

Petitioners . . . argue that, unlike the situation in the Civil Rights Cases, here there has been gender-based disparate treatment by state authorities, whereas in those cases there was no indication of such state action. There is abundant evidence, however, to show that the Congresses that enacted the Civil Rights Acts of 1871 and 1875 had a purpose similar to that of Congress in enacting §13981: There were state laws on the books bespeaking equality of treatment, but in the administration of these laws there was discrimination against newly freed slaves. The statement of Representative Garfield in the House and that of Senator Sumner in the Senate are representative:


[T]he chief complaint is not that the laws of the State are unequal, but that even where the laws are just and equal on their face, yet, by a systematic maladministration of them, or a neglect or refusal to enforce their provisions, a portion of the people are denied equal protection under them. (Statement of Rep. Garfield).

The Legislature of South Carolina has passed a law giving precisely the rights contained in your “supplementary civil rights bill.” But such a law remains a dead letter on her statute-books, because the State courts, comprised largely of those whom the Senator wishes to obtain amnesty for, refuse to enforce it. (Statement of Sen. Sumner).



But even if that distinction were valid, we do not believe it would save §13981’s civil remedy. For the remedy is simply not “corrective in its character, adapted to counteract and redress the operation of such prohibited [s]tate laws or proceedings of [s]tate officers.” Civil Rights Cases. Or, as we have phrased it in more recent cases, prophylactic legislation under §5 must have a “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.” Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings Bank (1999); Flores. Section 13981 is not aimed at proscribing discrimination by officials which the Fourteenth Amendment might not itself proscribe; it is directed not at any State or state actor, but at individuals who have committed criminal acts motivated by gender bias.

In the present cases, for example, §13981 visits no consequence whatever on any Virginia public official involved in investigating or prosecuting Brzonkala’s assault. The section is, therefore, unlike any of the §5 remedies that we have previously upheld. For example, in Katzenbach v. Morgan, Congress prohibited New York from imposing literacy tests as a prerequisite for voting because it found that such a requirement disenfranchised thousands of Puerto Rican immigrants who had been educated in the Spanish language of their home territory. That law, which we upheld, was directed at New York officials who administered the State’s election law and prohibited them from using a provision of that law. In South Carolina v. Katzenbach (1966), Congress imposed voting rights requirements on States that, Congress found, had a history of discriminating against blacks in voting. The remedy was also directed at state officials in those States. Similarly, in Ex parte Virginia (1880), Congress criminally punished state officials who intentionally discriminated in jury selection; again, the remedy was directed to the culpable state official.

Section 13981 is also different from these previously upheld remedies in that it applies uniformly throughout the Nation. Congress’ findings indicate that the problem 254of discrimination against the victims of gender-motivated crimes does not exist in all States, or even most States. By contrast, the §5 remedy upheld in Katzenbach v. Morgan, was directed only to the State where the evil found by Congress existed, and in South Carolina v. Katzenbach, the remedy was directed only to those States in which Congress found that there had been discrimination.

For these reasons, we conclude that Congress’s power under §5 does not extend to the enactment of §13981.





ASSIGNMENT 4

D. DEFINING THE DUE PROCESS AND EQUAL PROTECTION CLAUSES OF THE FOURTEENTH AMENDMENT

We conclude this chapter with Yick Wo v. Hopkins (1886) and Plessy v. Ferguson (1896). These two cases, decided after Reconstruction ended, defined the scope of the Due Process and Equal Protection Clauses. Yick Wo relied on both clauses to protect the rights of minorities. To this day, the courts continue to rely on Yick Wo. Plessy greatly limited the scope of both clauses to weaken the rights of minorities. Plessy has become nearly as infamous as Dred Scott. Plessy upheld state action that mandated racial segregation. This case provided an even narrower construction of the Fourteenth Amendment than was advanced in Slaughter-House, Cruikshank, and the Civil Rights Cases. The latter three cases remain good law, but Plessy is now part of the anti-canon.


1. What Is the Original Meaning of the “Due Process of Law” and the “Equal Protection of the Law”?

We include an excerpt from Randy Barnett and Evan Bernick, The Original Meaning of the Fourteenth Amendment: Its Letter and Spirit (2021). This passage discusses the original meaning of the “Due Process of the Law” and the “Equal Protection of the Law.”


a. “The Due Process of Law”


nor shall any State deprive any person of life, liberty, or property, without due process of law;



The Due Process Clause of the Fourteenth Amendment is among the most frequently litigated and controversial provisions in the American Constitution. The dominant originalist view has long been that “due process of law” is solely a procedural guarantee that does not constrain the substance or content of legislation.1 But there is evidence to show 255that this procedure is “substantive.” By this is meant that the due process of law requires judges to examine the substance of legislation. The “due process of law” is not limited to whether a statute was duly enacted by the requisite legislative procedures.

The “due process of law” guarantees a judicial process before any person can be deprived of life, liberty, or property. This process potentially involves an inquiry into two questions: First, was an accused person actually guilty of violating a pre-existing law —  whether a statute or the common law? This requirement is uncontroversial. Second, if a statute is being enforced, was it within the proper power of the relevant legislature to enact? The second of these questions requires an examination of the substance of the statute that is being enforced. Whether and how this inquiry should be done remains controversial.

Both inquiries date back to the founding. But both were originally largely within the province of the jury, which was said to be the trier of law as well as fact.2 Before the adoption of the Fourteenth Amendment, judges tended to limit themselves to policing the far outer boundaries of the legislative power. They did not “invalidate” statutes for exceeding the legislative power. Instead, they “equitably” construed statutes to confine their scope to within the proper legislative power. After the ratification of the Fourteenth Amendment, as the role of the jury was curtailed, judges became increasingly “realistic” and skeptical about legislative assertions of their powers.

The original spirit of the due process of law was to bar arbitrary power. In England, with its conception of parliamentary supremacy, this meant barring the arbitrary power of the Crown. In America, with its conception of popular sovereignty, this meant barring the arbitrary power of the government as a whole, which included the legislature.

“Arbitrary power” is power based on will rather than on reason. In England, it was not enough to justify execution or imprisonment that the King desired it. Magna Carta affirmed, if it did not itself establish, that the King must have an adequate reason grounded in the inherited customs that comprise “the law of the land.” This custom of English law was considered to be external to the King’s own will or desires. In America, 256this principle applied as well to legislatures. It was not enough that a majority of a legislature wills or desires particular conduct. Before a person may be fined, imprisoned or put to death, the legislature must have a reason that is within its proper power or what was called its “competence.”

At the federal level, Congress must be acting within its delegated powers. At the state level, a statute that deprives people of life, liberty, or property must take the form of a law. That is, it must be prospective and general in its application. A statute must also be within one of the reserved powers of a state legislature, such as what is called its “police power.” The police power is not unlimited or it would be arbitrary power. So “the due process of law” requires a conception of that power and its limits. Providing such a conception has proven to be challenging and controversial. But some conception is necessary because unlimited power is arbitrary power, which violates the due process of law.

In summary: Before a person may be deprived of his or her life, liberty or property, the “due process of law” requires a fair judicial process in which a person may (a) challenge whether he or she is guilty of violating a law or statute, and (b) whether the substance of a particular exercise of legislative power was within the competence of a legislature to enact. To implement the Due Process Clause of the Fourteenth Amendment, courts must adopt the appropriate burdens of production and proof to ensure that the legislature was invoking its police power in good faith.



b. The Equal Protection of the Laws Clause


nor deny to any person within its jurisdiction the equal protection of the laws.



Equality pervades Section One of the Fourteenth Amendment. The original meaning of both the Privileges or Immunities Clause and Due Process of Law Clauses guarantees equality between citizens and persons, respectively.


	The Privileges or Immunities Clause bars laws that deprive all citizens of their privileges or immunities. But it also bars laws which abridge the privileges or immunities of only some citizens while protecting the privileges or immunities of others. It was on this basis that Congress enacted the Civil Rights Act of 1875, which prohibited a variety of forms of discrimination in the provision of public accommodations. Such discrimination violated common law norms of nondiscrimination in the provision of inns and access to common carriers.

	Similarly, as just explained, the due process of law guarantees equality by providing all persons with a fair judicial proceeding before they may be deprived of their lives, liberty or property. This entails that some may not be deprived of a fair judicial process that others enjoy.



What equality-related work is left for the Equal Protection Clause? Quite a bit. At a minimum, the original meaning of “the equal protection of the laws” requires the equal enforcement of the laws by state executive branch officials.3 It is not enough that laws be 257nondiscriminatory on their face, or that adjudications be fair. The executive branch of government must take action to enforce these laws, and bring people who violate the rights of others to justice. For example, there might be a perfectly good murder statute on the books, which when prosecuted is heard by impeccably neutral judges and juries. But were the local sheriff to refuse to enforce that law when certain people are the victims this would be a denial of the equal protection of an otherwise permissible law. Such lack of protection was widespread in the South as southern law enforcement looked the other way when African Americans were lynched by private mobs.

This example brings to the fore a fundamental difference between the Equal Protection of the Laws Clause and the Privileges or Immunities and Due Process Clauses. Whereas the latter two clauses bar a type of state action, the Equal Protection Clause imposes an affirmative duty on state governments to act against private parties. The original meaning of the Equal Protection Clause requires the state to act to protect the rights of all persons from being violated by others —  including private actors. It is a deprivation of the equal protection of the laws for state actors to passively allow private actors to violate the civil rights of others.

The affirmative duty to provide the “protection of the laws” can be traced back to the Lockean social contract theory of government. People consent to leave the state of nature and to enter “civil society” in return for better protection of their natural rights than they can achieve on their own. In return for their allegiance, they receive the civil right of government protection of their pre-existing natural rights. A failure of protection is, therefore, a breach of that social contract. Such a breach undermines the reciprocal duty of obedience that citizens owe to their government.

The reciprocal relation of a person’s allegiance in return for the protection of their government was a major theme of the abolitionist constitutionalism that informed the drafting, ratifying and public meaning of the Fourteenth Amendment. If this originalist analysis is correct, the “state action doctrine” is correct when it is applied to the Privileges or Immunities and the Due Process of Law clauses. The Privileges or Immunities Clause expressly refers to “no state”; the due process “of law” is necessarily provided by government courts. So both clauses bar forms of impermissible state action.

But the state action doctrine is wholly incompatible with the letter of the Equal Protection Clause, which bars a form of state inaction: the denial of “protection.” A denial of protection refers to an absence of action. The state action doctrine is also incompatible with the spirit of the clause, which concerns the duty of government to make and enforce the civil rights that are necessary to protecting a person’s natural rights. In sum, on this reading, the state action doctrine should not be applied to limit the scope of the Equal Protection Clause.

This does not mean, however, that the judiciary is best equipped to enforce such a duty on the states. There are serious problems with case-by-case judicial impositions of liability upon states for their individual failures to provide protection. Here, Section 5 of the Fourteenth Amendment comes to the fore. The scope of Congress’s Section 5 powers is limited to the scope of the rights and duties defined by Section 1. Courts may acknowledge the existence of the affirmative duty of states to protect the privileges or immunities of their citizens —  even if judges are not competent to enforce these duties themselves. Instead, such a recognition would justify the constitutionality of federal laws that provide federal remedies for these breaches by states. We saw one type of remedy in 258Strauder v. West Virginia: a federal law allowing for removal of a criminal prosecution to federal court. Likewise, the Civil Rights Act of 1875 provided for lawsuits against private parties —  not states —  in federal courts.




2. The Due Process and Equal Protection Clauses Can Both Bar Racial Discrimination

Under the so-called police power, states can enact laws that regulate health, safety, welfare, and public morals. The Fourteenth Amendment was crafted to limit this broad state police power. Or at least that was the plan. The Slaughter-House Cases (1873) rejected a challenge to an exercise of Louisiana’s police power. The Court held that the Privileges or Immunities Clause did not prevent the state from establishing a monopoly slaughterhouse to protect the public’s health. This provision of the Constitution, the majority stated, did not protect the right to exercise a trade. In sharp contrast, Yick Wo v. Hopkins (1886) held that the Due Process and Equal Protection Clauses protected this right from being restricted by an arbitrary statute, or discriminatory enforcement.


[image: Photograph of a Chinese laundry in San Francisco, circa 1886]

A Chinese laundry in San Francisco, circa 1886


A two-story clapboard house is shown, with a sign near the roof advertising "Wing Chun First Class Laundry." A horse-drawn carriage with "Wing Chun Laundry" written on the side stands in front of the building.



Yick Wo involved regulations of laundries located in wooden buildings. In 1880, San Francisco required business owners who operated laundries in wooden buildings to obtain a permit. At the time, about 95 percent of the city’s 320 laundries were located in wooden buildings. And approximately two-thirds of those laundries were owned by people of Chinese descent. Yick Wo (whose real name was Lee Yick) had operated a laundry business in a wooden building for more than two decades. In 1884, after an inspection, he received a license. The City determined that his “appliances for heating” were “not dangerous to the surrounding property from fire.” Yick sought to renew his license a year later, but the government denied his application. He was convicted and fined $10 for violating the ordinance. After Yick refused to pay the fine, he was imprisoned for the default. Subsequently Yick sued for a writ of habeas corpus. He lost in the lower court, and appealed his conviction to the Supreme Court.

Judges and scholars commonly categorize Yick Wo v. Hopkins as a case that relies solely on the Equal Protection Clause. But this characterization is incomplete. The Court expressly relied on both the Equal Protection Clause and the Due Process Clause. The syllabus of the case identifies the two independent bases for the Court’s ruling. The first paragraph evaluates the substance of the ordinance in light of the Due Process Clause. And the second paragraph evaluates how the ordinance is enforced in light of the Equal Protection Clause.


[First:] A municipal ordinance to regulate the carrying on of public laundries within the limits of the municipality violates the provisions of the Constitution of the United States if it confers upon the municipal authorities arbitrary power, at their own will, and without 259regard to discretion in the legal sense of the term, to give or withhold consent as to persons or places, without regard to the competency of the persons applying, or the propriety of the place selected, for the carrying on of the business. (Emphasis added.)

[Second:] An administration of a municipal ordinance for the carrying on of a lawful business within the corporate limits violates the provisions of the Constitution of the United States if it makes arbitrary and unjust discriminations, founded on differences of race between persons otherwise in similar circumstances. (Emphasis added.)



According to the syllabus, both the substance and enforcement of the San Francisco ordinance were unconstitutional. This law violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment.


STUDY GUIDE


	How did the Court’s analysis of the California ordinance in Yick Wo reflect the original meaning of the “due process of law”? How is the substance of the ordinance arbitrary? How is the enforcement of the ordinance by local officials arbitrary?

	In a companion case to Yick Wo, the federal circuit court observed that the government’s licensing scheme was not a means “to regulate the business for the public safety.” Rather, the actual purpose of the ordinance was “to drive out of business all the numerous small laundries, especially those owned by Chinese, and [to] give a monopoly of the business to the large institutions established and carried on by means of large associated Caucasian capital.” This policy, the court found, likely violated the Fourteenth Amendment. Why? Because it deprived the business owners of their “property” —  that is, their business and livelihood —  “without due process of law.”* Does this analysis turn on the race of the proprietors?

	How did the Court’s analysis of the application of the statute reflect the original meaning of the “equal protection of the laws”? How should courts determine whether a law is motivated by an “an evil eye and an unequal hand”?

	In Yick Wo, the ordinance was neutral on its face. It did not expressly classify people on the basis of their race. Yet the Supreme Court also found that local officials discriminated on the basis of race in enforcing the ordinance. This case was the first time the Supreme Court reached such a result.





Yick Wo v. Hopkins 118 U.S. 356 (1886)
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Mr. Justice Matthews delivered the opinion of the court. . . .

[T]he Supreme Court of California . . . considered these ordinances as vesting in the board of supervisors a not unusual discretion in granting or withholding their assent 260to the use of wooden buildings as laundries, to be exercised in reference to the circumstances of each case with a view to the protection of the public against the dangers of fire. We are not able to concur in that interpretation of the power conferred upon the supervisors. There is nothing in the ordinances which points to such a regulation of the business of keeping and conducting laundries.

They seem intended to confer, and actually do confer, not a discretion to be exercised upon a consideration of the circumstances of each case, but a naked and arbitrary power to give or withhold consent not only as to places, but as to persons . . . . The power given to them is not confided to their discretion in the legal sense of that term, but is granted to their mere will. It is purely arbitrary, and acknowledges neither guidance nor restraint . . . .

The ordinance drawn in question in the present case . . . does not prescribe a rule and conditions for the regulation of the use of property for laundry purposes to which all similarly situated may conform. It allows without restriction the use for such purposes of buildings of brick or stone, but, as to wooden buildings, constituting nearly all those in previous use, it divides the owners or occupiers into two classes, not having respect to their personal character and qualifications for the business, nor the situation and nature and adaptation of the buildings themselves, but merely by an arbitrary line, on one side of which are those who are permitted to pursue their industry by the mere will and consent of the supervisors, and on the other those from whom that consent is withheld at their mere will and pleasure.

And both classes are alike only in this, that they are tenants at will, under the supervisors, of their means of living. The ordinance, therefore, also differs from the not unusual case where discretion is lodged by law in public officers or bodies to grant or withhold licenses to keep taverns, or places for the sale of spirituous liquors, and the like, when one of the conditions is that the applicant shall be a fit person for the exercise of the privilege, because, in such cases, the fact of fitness is submitted to the judgment of the officer, and calls for the exercise of a discretion of a judicial nature.

The rights of the petitioners, as affected by the proceedings of which they complain, are not less because they are aliens and subjects of the Emperor of China. . . . The Fourteenth Amendment to the Constitution is not confined to the protection of citizens. It says: “Nor shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” These provisions are universal in their application to all persons within the territorial jurisdiction, without regard to any differences of race, of color, or of nationality, and the equal protection of the laws is a pledge of the protection of equal laws. It is accordingly enacted by §1977 of the Revised Statutes [the Civil Rights Act of 1866], that


all persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.



The questions we have to consider and decide in these cases, therefore, are to be treated as invoking the rights of every citizen of the United States equally with those of the strangers and aliens who now invoke the jurisdiction of the court. . . .

261

When we consider the nature and the theory of our institutions of government, the principles upon which they are supposed to rest, and review the history of their development, we are constrained to conclude that they do not mean to leave room for the play and action of purely personal and arbitrary power. Sovereignty itself is, of course, not subject to law, for it is the author and source of law; but, in our system, while sovereign powers are delegated to the agencies of government, sovereignty itself remains with the people, by whom and for whom all government exists and acts. And the law is the definition and limitation of power. It is, indeed, quite true that there must always be lodged somewhere, and in some person or body, the authority of final decision, and in many cases of mere administration, the responsibility is purely political, no appeal lying except to the ultimate tribunal of the public judgment, exercised either in the pressure of opinion or by means of the suffrage. But the fundamental rights to life, liberty, and the pursuit of happiness, considered as individual possessions, are secured by those maxims of constitutional law which are the monuments showing the victorious progress of the race in securing to men the blessings of civilization under the reign of just and equal laws, so that, in the famous language of the Massachusetts Bill of Rights, the government of the commonwealth “may be a government of laws, and not of men.” For the very idea that one man may be compelled to hold his life, or the means of living, or any material right essential to the enjoyment of life at the mere will of another seems to be intolerable in any country where freedom prevails, as being the essence of slavery itself. . . .

In the present cases, we are not obliged to reason from the probable to the actual, and pass upon the validity of the ordinances complained of, as tried merely by the opportunities which their terms afford, of unequal and unjust discrimination in their administration. For the cases present the ordinances in actual operation, and the facts shown establish an administration directed so exclusively against a particular class of persons as to warrant and require the conclusion that, whatever may have been the intent of the ordinances as adopted, they are applied by the public authorities charged with their administration, and thus representing the State itself, with a mind so unequal and oppressive as to amount to a practical denial by the State of that equal protection of the laws which is secured to the petitioners, as to all other persons, by the broad and benign provisions of the Fourteenth Amendment to the Constitution of the United States. Though the law itself be fair on its face and impartial in appearance, yet, if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the Constitution. . . .

The present cases, as shown by the facts disclosed in the record, are within this class. It appears that both petitioners have complied with every requisite deemed by the law or by the public officers charged with its administration necessary for the protection of neighboring property from fire or as a precaution against injury to the public health. No reason whatever, except the will of the supervisors, is assigned why they should not be permitted to carry on, in the accustomed manner, their harmless and useful occupation, on which they depend for a livelihood. And while this consent of the supervisors is withheld from them and from two hundred others who have also petitioned, all of whom happen to be Chinese subjects, eighty others, not Chinese subjects, are permitted to carry on the same business under similar conditions. The fact of this discrimination is admitted. No reason for it is shown, and the conclusion cannot be resisted that no reason 262for it exists except hostility to the race and nationality to which the petitioners belong, and which, in the eye of the law, is not justified. The discrimination is, therefore, illegal, and the public administration which enforces it is a denial of the equal protection of the laws and a violation of the Fourteenth Amendment of the Constitution. The imprisonment of the petitioners is, therefore, illegal, and they must be discharged. . . .




3. The “Separate but Equal” Doctrine



[image: Advertisement for East Louisiana Railroad Company]

Advertisement for the East Louisiana Railroad Company, which Plessy boarded at the intersection of Press and Royal Streets


The newspaper advertsisement shows a locomotive in motion. The text reads:

"East Louisiana Railroad Company. Excursions $1.00. To the Great Abita Springs. E.S. Ferguson, GPA."




[image: Photograph of Phoebe Ferguson and Keith Plessy, decendents of the litigants in Plessy v. Ferguson]

Phoebe Ferguson and Keith Plessy standing on the railroad tracks at the intersection of Press and Royal Streets


Phoebe Ferguson and Keith Plessy are shown smiling at each other. They stand in front of the the railroad tracks at the intersection of Press and Royal Streets, where Homer Plessy boarded the traincar that began the incident litigated in Plessy v. Ferguson.



Phoebe Ferguson and Keith Plessy, descendants of the litigants in the infamous case, founded the Plessy & Ferguson Foundation. The organization aims to teach the history of the case and explain why it is still relevant today.
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In 1890, Louisiana required all trains to “provide equal but separate accommodations for the white, and colored races, by providing two or more passenger coaches for each passenger train.” Two years later, Homer Plessy intentionally “took possession of a vacant seat in a coach where passengers of the white race were accommodated.” The train conductor ordered Plessy, who was described by the Court as “of mixed descent,” to take a seat in the other coach. Plessy refused and was forcibly ejected by a police officer. After his arrest, Plessy posted a $500 bond and was released. There are strong indications that Plessy wanted to get arrested to set up a test case. His goal was to challenge the validity of Jim Crow laws. Plessy filed suit against John H. Ferguson, the judge of the criminal court who handed down his sentence. The Supreme Court upheld the Louisiana law by an 8-1 vote. As in the Civil Rights Cases, Justice John Marshall Harlan was the lone dissenter.

Plessy v. Ferguson rivals Dred Scott in its infamy. However, as with Dred Scott, we must ask whether it was correctly decided under the Constitution as it then existed. If so, then the Constitution and not the Court should be faulted. And, as with the Civil Rights Cases, an answer to this question turns on whether Justice Harlan’s dissenting opinion is persuasive. If so, what would acceptance of his reasoning imply for current constitutional law? Like the other cases in this chapter, Plessy compels us to consider a number of important questions that must still be confronted today:


	How should courts defer to legislative judgments?

	What is the proper scope of the state’s police powers?

	How should courts use underlying “principles” or “purposes” to interpret or limit constitutional provisions?

	How should existing social understandings affect our interpretation of neutrally worded provisions?

	How has the Supreme Court performed as a guardian of the rights the Constitution and the Amendments were ratified to secure?




STUDY GUIDE


	In this chapter we have considered several types of rights: natural rights, civil rights, political rights, social rights, and legal rights. What are the differences between them? What underlying issues were they devised to address?

	The segregation statute at issue in Plessy was part of an elaborate regime to enforce racial “separation.” What was the purpose of these laws?

	The railroad companies opposed the Louisiana segregation law. Are you surprised? Does this opposition tell us anything about why an enforceable legal regime was needed to secure the subjugation of freedmen, even in the South?

	What power is the state exercising to enforce this law? Does the Court explain the nature of this power? Is its treatment of state power consistent with the original meaning of “the due process of law”?

	What role does judicial deference play in reaching the result in Plessy? Does the majority evaluate the claimed basis for the act? How would Justice Harlan evaluate the “reasonableness” of state laws?
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	If racial separation did not “stamp[] the colored race with a badge of inferiority,” why did whites favor it?

	The Civil Rights Act of 1875 guaranteed “the full and equal enjoyment” of “public conveyances on land,” including trains, to “citizens of every race and color.” In the Civil Rights Cases, the Court held that Congress lacked the power under Section 5 of the Fourteenth Amendment to regulate private intrastate businesses. The Louisiana statute was clearly state action. Yet, in Plessy, the Court claimed that the Civil Rights Cases held the Act was “unconstitutional and void.” When Plessy was decided, however, was the Civil Rights Act of 1875 still constitutional as applied to state action, such as the Louisiana segregation law?*





Plessy v. Ferguson 163 U.S. 537 (1896)
[image: ] Video on CasebookConnect.com

Mr. Justice Brown . . . delivered the opinion of the court.

This case turns upon the constitutionality of an act of the General Assembly of the State of Louisiana, passed in 1890, providing for separate railway carriages for the white and colored races.

The first section of the statute enacts “that all railway companies carrying passengers in their coaches in this state, shall provide equal but separate accommodations for the white, and colored races, by providing two or more passenger coaches for each passenger train, or by dividing the passenger coaches by a partition so as to secure separate accommodations: Provided, that this section shall not be construed to apply to street railroads. No person or persons shall be permitted to occupy seats in coaches, other than the ones assigned to them on account of the race they belong to.”

By the second section it was enacted “that the officers of such passenger trains shall have power and are hereby required to assign each passenger to the coach or compartment used for the race to which such passenger belongs; any passenger insisting on going 265into a coach or compartment to which by race he does not belong, shall be liable to a fine of twenty-five dollars, or in lieu thereof to imprisonment for a period of not more than twenty days in the parish prison, and any officer of any railroad insisting on assigning a passenger to a coach or compartment other than the one set aside for the race to which said passenger belongs, shall be liable to a fine of twenty-five dollars, or in lieu thereof to imprisonment for a period of not more than twenty days in the parish prison; and should any passenger refuse to occupy the coach or compartment to which he or she is assigned by the officer of such railway, said officer shall have power to refuse to carry such passenger on his train, and for such refusal neither he nor the railway company which he represents shall be liable for damages in any of the courts of this state.”

The third section provides penalties for the refusal or neglect of the officers, directors, conductors, and employees of railway companies to comply with the act, with a proviso that “nothing in this act shall be construed as applying to nurses attending children of the other race.” . . .

The information filed in the criminal District Court charged in substance that Plessy, being a passenger between two stations within the State of Louisiana, was assigned by officers of the company to the coach used for the race to which he belonged, but he insisted upon going into a coach used by the race to which he did not belong. Neither in the information nor plea was his particular race or color averred.*

The petition for the writ of prohibition averred that petitioner was seven-eighths Caucasian and one-eighth African blood; that the mixture of colored blood was not discernible in him; and that he was entitled to every right, privilege, and immunity secured to citizens of the United States of the white race; and that, upon such theory, he took possession of a vacant seat in a coach where passengers of the white race were accommodated, and was ordered by the conductor to vacate said coach, and take a seat in another, assigned to persons of the colored race, and, having refused to comply with such demand, he was forcibly ejected, with the aid of a police officer, and imprisoned in the parish jail to answer a charge of having violated the above act.

The constitutionality of this act is attacked upon the ground that it conflicts both with the Thirteenth Amendment of the Constitution, abolishing slavery, and the Fourteenth Amendment, which prohibits certain restrictive legislation on the part of the states.

That it does not conflict with the Thirteenth Amendment, which abolished slavery and involuntary servitude, except as a punishment for crime, is too clear for argument. Slavery implies involuntary servitude —  a state of bondage; the ownership of mankind as a chattel, or at least the control of the labor and services of one man for the benefit of another, and the absence of a legal right to the disposal of his own person, property, and services. This amendment was said in the Slaughter-House Cases to have been intended primarily to abolish slavery, as it had been previously known in this country, and that it equally forbade Mexican peonage or the Chinese coolie trade, when they amounted to slavery or involuntary servitude, and that the use of the word “servitude” was intended to prohibit the use of all forms of involuntary slavery, of whatever class or name. It was intimated, however, in that case, that this amendment was regarded by the statesmen 266of that day as insufficient to protect the colored race from certain laws which had been enacted in the Southern States, imposing upon the colored race onerous disabilities and burdens, and curtailing their rights in the pursuit of life, liberty, and property to such an extent that their freedom was of little value; and that the Fourteenth Amendment was devised to meet this exigency.

So, too, in the Civil Rights Cases, it was said that . . . “It would be running the slavery question into the ground . . . to make it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to the people he will take into his coach or cab or car, or admit to his concert or theater, or deal with in other matters of intercourse or business.”

A statute which implies merely a legal distinction between the white and colored races —  a distinction which is founded in the color of the two races, and which must always exist so long as white men are distinguished from the other race by color —  has no tendency to destroy the legal equality of the two races, or re-establish a state of involuntary servitude. Indeed, we do not understand that the thirteenth amendment is strenuously relied upon by the plaintiff in error in this connection. . . .

The object of the [Fourteenth] amendment was undoubtedly to enforce the absolute equality of the two races before the law, but in the nature of things, it could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political, equality, or a commingling of the two races upon terms unsatisfactory to either. Laws permitting, and even requiring, their separation, in places where they are liable to be brought into contact, do not necessarily imply the inferiority of either race to the other, and have been generally, if not universally, recognized as within the competency of the state legislatures in the exercise of their police power. The most common instance of this is connected with the establishment of separate schools for white and colored children, which have been held to be a valid exercise of the legislative power even by courts of States where the political rights of the colored race have been longest and most earnestly enforced.

One of the earliest of these cases is that of Roberts v. City of Boston [1849], in which the supreme judicial court of Massachusetts held that the general school committee of Boston had power to make provision for the instruction of colored children in separate schools established exclusively for them, and to prohibit their attendance upon the other schools. “The great principle,” said Chief Justice Shaw, “advanced by the learned and eloquent advocate for the plaintiff [Mr. Charles Sumner], is that, by the constitution and laws of Massachusetts, all persons, without distinction of age or sex, birth or color, origin or condition, are equal before the law. . . . But, when this great principle comes to be applied to the actual and various conditions of persons in society, it will not warrant the assertion that men and women are legally clothed with the same civil and political powers, and that children and adults are legally to have the same functions and be subject to the same treatment; but only that the rights of all, as they are settled and regulated by law, are equally entitled to the paternal consideration and protection of the law for their maintenance and security.” It was held that the powers of the committee extended to the establishment of separate schools for children of different ages, sexes and colors, and that they might also establish special schools for poor and neglected children, who have become too old to attend the primary school, and yet have not acquired the rudiments of learning, to enable them to enter the ordinary schools. Similar laws have been enacted 267by Congress under its general power of legislation over the District of Columbia, as well as by the legislatures of many of the States, and have been generally, if not uniformly, sustained by the courts.

Laws forbidding the intermarriage of the two races may be said in a technical sense to interfere with the freedom of contract, and yet have been universally recognized as within the police power of the state.

The distinction between laws interfering with the political equality of the negro and those requiring the separation of the two races in schools, theaters, and railway carriages has been frequently drawn by this court. Thus, in Strauder v. West Virginia, it was held that a law of West Virginia limiting to white male persons, 21 years of age and citizens of the state, the right to sit upon juries, was a discrimination which implied a legal inferiority in civil society, which lessened the security of the right of the colored race, and was a step towards reducing them to a condition of servility. . . .

[The Civil Rights of 1875 provided that “all persons within the jurisdiction of the United States shall be entitled to the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances on land or water, theaters, and other places of public amusement; subject only to the conditions and limitations established by law, and applicable alike to citizens of every race and color, regardless of any previous condition of servitude.’” —  Eds.] In The Civil Rights Cases, it was held that [the Civil Rights Act of 1875] was unconstitutional and void, upon the ground that the fourteenth amendment was prohibitory upon the states only, and the legislation authorized to be adopted by congress for enforcing it was not direct legislation on matters respecting which the states were prohibited from making or enforcing certain laws, or doing certain acts, but was corrective legislation, such as might be necessary or proper for counter-acting and redressing the effect of such laws or acts. . . .

It is claimed by the plaintiff in error that, in a mixed community, the reputation of belonging to the dominant race, in this instance the white race, is property, in the same sense that a right of action or of inheritance is property. Conceding this to be so, for the purposes of this case, we are unable to see how this statute deprives him of, or in any way affects his right to, such property. If he be a white man, and assigned to a colored coach, he may have his action for damages against the company for being deprived of his so called property. Upon the other hand, if he be a colored man, and be so assigned, he has been deprived of no property, since he is not lawfully entitled to the reputation of being a white man.

In this connection, it is also suggested by the learned counsel for the plaintiff in error that the same argument that will justify the state legislature in requiring railways to provide separate accommodations for the two races will also authorize them to require separate cars to be provided for people whose hair is of a certain color, or who are aliens, or who belong to certain nationalities, or to enact laws requiring colored people to walk upon one side of the street, and white people upon the other, or requiring white men’s houses to be painted white, and colored men’s black, or their vehicles or business signs to be of different colors, upon the theory that one side of the street is as good as the other, or that a house or vehicle of one color is as good as one of another color. The reply to all this is that every exercise of the police power must be reasonable, and extend only to such laws as are enacted in good faith for the promotion of the public good, and not for the annoyance or oppression of a particular class. Thus, in Yick Wo v. Hopkins, it was held by 268this court that a municipal ordinance of the city of San Francisco, to regulate the carrying on of public laundries within the limits of the municipality, violated the provisions of the Constitution of the United States, if it conferred upon the municipal authorities arbitrary power, at their own will, and without regard to discretion, in the legal sense of the term, to give or withhold consent as to persons or places, without regard to the competency of the persons applying or the propriety of the places selected for the carrying on of the business. It was held to be a covert attempt on the part of the municipality to make an arbitrary and unjust discrimination against the Chinese race. . . .

So far, then, as a conflict with the Fourteenth Amendment is concerned, the case reduces itself to the question whether the statute of Louisiana is a reasonable regulation, and with respect to this there must necessarily be a large discretion on the part of the legislature. In determining the question of reasonableness, it is at liberty to act with reference to the established usages, customs, and traditions of the people, and with a view to the promotion of their comfort, and the preservation of the public peace and good order. Gauged by this standard, we cannot say that a law which authorizes or even requires the separation of the two races in public conveyances is unreasonable, or more obnoxious to the Fourteenth Amendment than the acts of Congress requiring separate schools for colored children in the District of Columbia, the constitutionality of which does not seem to have been questioned, or the corresponding acts of state legislatures.

We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption that the enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it. The argument necessarily assumes that if, as has been more than once the case, and is not unlikely to be so again, the colored race should become the dominant power in the state legislature, and should enact a law in precisely similar terms, it would thereby relegate the white race to an inferior position. We imagine that the white race, at least, would not acquiesce in this assumption. The argument also assumes that social prejudices may be overcome by legislation, and that equal rights cannot be secured to the negro except by an enforced commingling of the two races. We cannot accept this proposition. If the two races are to meet upon terms of social equality, it must be the result of natural affinities, a mutual appreciation of each other’s merits, and a voluntary consent of individuals. . . . Legislation is powerless to eradicate racial instincts, or to abolish distinctions based upon physical differences, and the attempt to do so can only result in accentuating the difficulties of the present situation. If the civil and political rights of both races be equal, one cannot be inferior to the other civilly or politically. If one race be inferior to the other socially, the Constitution of the United States cannot put them upon the same plane.

It is true that the question of the proportion of colored blood necessary to constitute a colored person, as distinguished from a white person, is one upon which there is a difference of opinion in the different States, some holding that any visible admixture of black blood stamps the person as belonging to the colored race, others that it depends upon the preponderance of blood, and still others, that the predominance of white blood must only be in the proportion of three-fourths. But these are questions to be determined under the laws of each State, and are not properly put in issue in this case. Under the allegations of his petition, it may undoubtedly become a question of importance whether, under the laws of Louisiana, the petitioner belongs to the white or colored race.
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The judgment of the court below is, therefore, Affirmed.

Mr. Justice Brewer did not hear the argument or participate in the decision of this case.*

Mr. Justice Harlan, dissenting.

By the Louisiana statute, the . . . managers of the railroad are not allowed to exercise any discretion in the premises, but are required to assign each passenger to some coach or compartment set apart for the exclusive use of his race. . . . Only “nurses attending children of the other race” are excepted from the operation of the statute. No exception is made of colored attendants traveling with adults. A white man is not permitted to have his colored servant with him in the same coach, even if his condition of health requires the constant personal assistance of such servant. If a colored maid insists upon riding in the same coach with a white woman whom she has been employed to serve, and who may need her personal attention while traveling, she is subject to be fined or imprisoned for such an exhibition of zeal in the discharge of duty. . . . Thus the State regulates the use of a public highway by citizens of the United States solely upon the basis of race. . . .

That a railroad is a public highway, and that the corporation which owns or operates it is in the exercise of public functions, is not, at this day, to be disputed. . . . In respect of civil rights, common to all citizens, the Constitution of the United States does not, I think, permit any public authority to know the race of those entitled to be protected in the enjoyment of such rights. Every true man has pride of race, and under appropriate circumstances, when the rights of others, his equals before the law, are not to be affected, it is his privilege to express such pride and to take such action based upon it as to him seems proper. But I deny that any legislative body or judicial tribunal may have regard to the race of citizens when the civil rights of those citizens are involved. Indeed, such legislation as that here in question is inconsistent not only with that equality of rights which pertains to citizenship, National and State, but with the personal liberty enjoyed by every one within the United States.

The Thirteenth Amendment does not permit the withholding or the deprivation of any right necessarily inhering in freedom. It not only struck down the institution of slavery as previously existing in the United States, but it prevents the imposition of any burdens or disabilities that constitute badges of slavery or servitude. It decreed universal civil freedom in this country. This court has so adjudged. But, that amendment having been found inadequate to the protection of the rights of those who had been in slavery, it was followed by the fourteenth amendment. . . . These two amendments, if enforced according to their true intent and meaning, will protect all the civil rights that pertain to freedom and citizenship. Finally, and to the end that no citizen should be denied, on account of his race, the privilege of participating in the political control of his country, . . . the Fifteenth Amendment [was enacted]. These notable additions to the 270fundamental law were welcomed by the friends of liberty throughout the world. They removed the race line from our governmental systems. . . .

It was, consequently, adjudged that a state law that excluded citizens of the colored race from juries, because of their race, however well qualified in other respects to discharge the duties of jurymen, was repugnant to the fourteenth amendment. Strauder v. West Virginia (1880). At the present term, referring to the previous adjudications, this court declared that “underlying all of those decisions is the principle that the constitution of the United States, in its present form, forbids, so far as civil and political rights are concerned, discrimination by the general government or the states against any citizen because of his race. All citizens are equal before the law.” The decisions referred to show the scope of the recent amendments of the constitution. They also show that it is not within the power of a state to prohibit colored citizens, because of their race, from participating as jurors in the administration of justice.

It was said in argument that the statute of Louisiana does not discriminate against either race, but prescribes a rule applicable alike to white and colored citizens. But this argument does not meet the difficulty. Every one knows that the statute in question had its origin in the purpose, not so much to exclude white persons from railroad cars occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white persons. Railroad corporations of Louisiana did not make discrimination among whites in the matter of accommodation for travelers. The thing to accomplish was, under the guise of giving equal accommodation for whites and blacks, to compel the latter to keep to themselves while traveling in railroad passenger coaches. No one would be so wanting in candor as to assert the contrary. The fundamental objection, therefore, to the statute, is that it interferes with the personal freedom of citizens. . . . If a white man and a black man choose to occupy the same public conveyance on a public highway, it is their right to do so; and no government, proceeding alone on grounds of race, can prevent it without infringing the personal liberty of each. . . .

If a State can prescribe, as a rule of civil conduct, that whites and blacks shall not travel as passengers in the same railroad coach, why may it not so regulate the use of the streets of its cities and towns as to compel white citizens to keep on one side of a street, and black citizens to keep on the other? Why may it not, upon like grounds, punish whites and blacks who ride together in street cars or in open vehicles on a public road or street? Why may it not require sheriffs to assign whites to one side of a court room, and blacks to the other? And why may it not also prohibit the commingling of the two races in the galleries of legislative halls or in public assemblages convened for the consideration of the political questions of the day? Further, if this statute of Louisiana is consistent with the personal liberty of citizens, why may not the state require the separation in railroad coaches of native and naturalized citizens of the United States, or of Protestants and Roman Catholics?

The answer given at the argument to these questions was that regulations of the kind they suggest would be unreasonable, and could not, therefore, stand before the law. Is it meant that the determination of questions of legislative power depends upon the inquiry whether the statute whose validity is questioned is, in the judgment of the courts, a reasonable one, taking all the circumstances into consideration? A statute may be unreasonable merely because a sound public policy forbade its enactment. But I do not understand that the courts have anything to do with the policy or expediency of 271legislation. A statute may be valid, and yet, upon grounds of public policy, may well be characterized as unreasonable. . . .

There is a dangerous tendency in these latter days to enlarge the functions of the courts, by means of judicial interference with the will of the people as expressed by the legislature. Our institutions have the distinguishing characteristic that the three departments of government are coordinate and separate. Each must keep within the limits defined by the Constitution. And the courts best discharge their duty by executing the will of the law-making power, constitutionally expressed, leaving the results of legislation to be dealt with by the people through their representatives. Statutes must always have a reasonable construction. Sometimes they are to be construed strictly; sometimes, liberally, in order to carry out the legislative will. But however construed, the intent of the legislature is to be respected if the particular statute in question is valid, although the courts, looking at the public interests, may conceive the statute to be both unreasonable and impolitic. If the power exists to enact a statute, that ends the matter so far as the courts are concerned. The adjudged cases in which statutes have been held to be void, because unreasonable, are those in which the means employed by the legislature were not at all germane to the end to which the legislature was competent.

The white race deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in education, in wealth and in power. So, I doubt not, it will continue to be for all time, if it remains true to its great heritage, and holds fast to the principles of constitutional liberty. But in view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful. The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guarantied by the supreme law of the land are involved. It is therefore to be regretted that this high tribunal, the final expositor of the fundamental law of the land, has reached the conclusion that it is competent for a state to regulate the enjoyment by citizens of their civil rights solely upon the basis of race.

In my opinion, the judgment this day rendered will, in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott case. It was adjudged in that case that the descendants of Africans who were imported into this country, and sold as slaves, were not included nor intended to be included under the word “citizens” in the Constitution, and could not claim any of the rights and privileges which that instrument provided for and secured to citizens of the United States; that at the time of the adoption of the Constitution, they were “considered as a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the government might choose to grant them.” The recent amendments of the Constitution, it was supposed, had eradicated these principles from our institutions. But it seems that we have yet, in some of the States, a dominant race —  a superior class of citizens, which assumes to regulate the enjoyment of civil rights, common to all citizens, upon the basis of race. The present decision, it may well be apprehended, will not only stimulate aggressions, more or less brutal and irritating, upon the admitted rights of colored citizens, but will encourage the belief that it is possible, by means of 272state enactments, to defeat the beneficent purposes which the people of the United States had in view when they adopted the recent amendments of the Constitution, by one of which the blacks of this country were made citizens of the United States and of the States in which they respectively reside, and whose privileges and immunities, as citizens, the states are forbidden to abridge. Sixty millions of whites are in no danger from the presence here of eight millions of blacks. The destinies of the two races, in this country, are indissolubly linked together, and the interests of both require that the common government of all shall not permit the seeds of race hate to be planted under the sanction of law. What can more certainly arouse race hate, what more certainly create and perpetuate a feeling of distrust between these races, than state enactments which, in fact, proceed on the ground that colored citizens are so inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That, as all will admit, is the real meaning of such legislation as was enacted in Louisiana.

The sure guaranty of the peace and security of each race is the clear, distinct, unconditional recognition by our governments, National and State, of every right that inheres in civil freedom, and of the equality before the law of all citizens of the United States, without regard to race. State enactments regulating the enjoyment of civil rights upon the basis of race, and cunningly devised to defeat legitimate results of the war, under the pretense of recognizing equality of rights, can have no other result than to render permanent peace impossible, and to keep alive a conflict of races, the continuance of which must do harm to all concerned. This question is not met by the suggestion that social equality cannot exist between the white and black races in this country. That argument, if it can be properly regarded as one, is scarcely worthy of consideration; for social equality no more exists between two races when traveling in a passenger coach or a public highway than when members of the same races sit by each other in a street car or in the jury box, or stand or sit with each other in a political assembly, or when they use in common the streets of a city or town, or when they are in the same room for the purpose of having their names placed on the registry of voters, or when they approach the ballot-box in order to exercise the high privilege of voting.

There is a race so different from our own that we do not permit those belonging to it to become citizens of the United States. Persons belonging to it are, with few exceptions, absolutely excluded from our country. I allude to the Chinese race. But by the statute in question, a Chinaman can ride in the same passenger coach with white citizens of the United States, while citizens of the black race in Louisiana, many of whom, perhaps, risked their lives for the preservation of the Union, who are entitled, by law, to participate in the political control of the state and nation, who are not excluded, by law or by reason of their race, from public stations of any kind, and who have all the legal rights that belong to white citizens, are yet declared to be criminals, liable to imprisonment, if they ride in a public coach occupied by citizens of the white race. It is scarcely just to say that a colored citizen should not object to occupying a public coach assigned to his own race. He does not object, nor, perhaps, would he object to separate coaches for his race if his rights under the law were recognized. But he does object, and he ought never to cease objecting, that citizens of the white and black races can be adjudged criminals because they sit, or claim the right to sit, in the same public coach on a public highway.

The arbitrary separation of citizens, on the basis of race, while they are on a public highway, is a badge of servitude wholly inconsistent with the civil freedom and the 273equality before the law established by the Constitution. It cannot be justified upon any legal grounds.

If evils will result from the commingling of the two races upon public highways established for the benefit of all, they will be infinitely less than those that will surely come from state legislation regulating the enjoyment of civil rights upon the basis of race. We boast of the freedom enjoyed by our people above all other peoples. But it is difficult to reconcile that boast with a state of the law which, practically, puts the brand of servitude and degradation upon a large class of our fellow citizens, our equals before the law. The thin disguise of “equal” accommodations for passengers in railroad coaches will not mislead any one, nor atone for the wrong this day done.

The result of the whole matter is that while this court has frequently adjudged . . . that a State cannot, consistently with the Constitution of the United States, prevent white and black citizens, having the required qualifications for jury service, from sitting in the same jury box, it is now solemnly held that a state may prohibit white and black citizens from sitting in the same passenger coach on a public highway, or may require that they be separated by a “partition” when in the same passenger coach. May it not now be reasonably expected that astute men of the dominant race, who affect to be disturbed at the possibility that the integrity of the white race may be corrupted, or that its supremacy will be imperiled, by contact on public highways with black people, will endeavor to procure statutes requiring white and black jurors to be separated in the jury box by a “partition,” and that, upon retiring from the court room to consult as to their verdict, such partition, if it be a movable one, shall be taken to their consultation room, and set up in such way as to prevent black jurors from coming too close to their brother jurors of the white race. If the “partition” used in the court room happens to be stationary, provision could be made for screens with openings through which jurors of the two races could confer as to their verdict without coming into personal contact with each other. I cannot see but that, according to the principles this day announced, such state legislation, although conceived in hostility to, and enacted for the purpose of humiliating, citizens of the United States of a particular race, would be held to be consistent with the constitution.

I do not deem it necessary to review the decisions of state courts to which reference was made in argument. Some, and the most important, of them, are wholly inapplicable, because rendered prior to the adoption of the last amendments of the Constitution, when colored people had very few rights which the dominant race felt obliged to respect. Others were made at a time when public opinion, in many localities, was dominated by the institution of slavery; when it would not have been safe to do justice to the black man; and when, so far as the rights of blacks were concerned, race prejudice was, practically, the supreme law of the land. Those decisions cannot be guides in the era introduced by the recent amendments of the supreme law, which established universal civil freedom, gave citizenship to all born or naturalized in the United States, and residing here, obliterated the race line from our systems of governments, National and State, and placed our free institutions upon the broad and sure foundation of the equality of all men before the law.

I am of opinion that the statute of Louisiana is inconsistent with the personal liberty of citizens, white and black, in that State, and hostile to both the spirit and letter of the Constitution of the United States. If laws of like character should be enacted in the several States of the Union, the effect would be in the highest degree mischievous. 274Slavery, as an institution tolerated by law, would, it is true, have disappeared from our country; but there would remain a power in the states, by sinister legislation, to interfere with the full enjoyment of the blessings of freedom, to regulate civil rights, common to all citizens, upon the basis of race, and to place in a condition of legal inferiority a large body of American citizens, now constituting a part of the political community, called the People of the United States, for whom, and by whom through representatives, our government is administered. Such a system is inconsistent with the guaranty given by the Constitution to each state of a republican form of government, and may be stricken down by congressional action, or by the courts in the discharge of their solemn duty to maintain the supreme law of the land, anything in the Constitution or laws of any state to the contrary notwithstanding.

For the reason stated, I am constrained to withhold my assent from the opinion and judgment of the majority.
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A statute that the Supreme Court has declared unconstitutional is not “void” —  even if a prior Supreme Court opinion describes it as “void.” The statute remains a law until it is repealed, and it must be enforced by courts to the extent they can do so consistent with the Constitution. Even if one accepts the Civil Rights Cases’s interpretation of the Constitution, that means only that Congress cannot reach purely private discrimination under its section 5 enforcement powers. It does not excuse courts from enforcing the Civil Rights Act of 1875 in cases involving racial discrimination that is “sanctioned in some way by the State” or “done under State authority.” The Plessy Court fell victim to the writ-of-erasure fallacy: It assumed that the Civil Rights Cases had canceled or “voided” the statutory provisions in the Civil Rights Act of 1875, when the statutes remained on the books and compelled the courts to act against state-mandated racial discrimination in places of public accommodation.



This idea may be correct as a matter of first principles, but is not yet widely recognized or accepted.
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CHAPTER 5 Expanding the Scope of the Due Process Clause

ASSIGNMENT 1

In Chapter 4, we studied how the Supreme Court contracted the scope of the Thirteenth and Fourteenth Amendments. First, the Slaughter-House Cases (1873) and Bradwell v. Illinois (1873) restricted the scope of the Privileges or Immunities Clause to a virtual nullity. Second, United States v. Cruikshank (1876) held that the Fourteenth Amendment did not make the first eight amendments, which we now call the Bill of Rights, applicable to the states. Third, Plessy v. Ferguson (1896) established the separate but equal doctrine, and sharply restricted the scope of the Due Process and Equal Protection Clauses. Fourth, the Civil Rights Cases (1883) held that Congress could only use its Section 5 powers to remedy unconstitutional state action. As a result, states would not be required to equally protect people from violence by private parties. Strauder v. West Virginia (1880) was a rare bright spot in this era. That case upheld a federal statute that remedied a state’s denial of equal protection. Yick Wo v. Hopkins (1886) was another outlier decision. In that case, the Court looked behind a facially neutral statute, and found that a San Francisco ordinance violated the Due Process and Equal Protection Clauses.

In this chapter, we will trace the revival of the Fourteenth Amendment during the first five decades of the twentieth century. Most of the cases in this chapter are landmark decisions. Many are still considered good law. Others have been explicitly overruled, and the Court has signaled that their reasoning must be avoided. In short, some of these cases are in the canon of Supreme Court decisions, and a few are in the so-called anti-canon. Practicing constitutional lawyers must know them all.
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A. THE DUE PROCESS CLAUSE DURING THE PROGRESSIVE ERA

As the nineteenth century drew to a close, the Progressive Movement successfully lobbied the states, and later Congress, to enact new political, economic, and social reforms. In this chapter, we will study how state and federal progressive laws were challenged as deprivations of liberty without the “due process of law.”

First, we will consider two ways to approach the “due process of law.” Second, we will study Chicago, Burlington & Quincy Railroad Co. v. City of Chicago (1897). This case held that the Due Process Clause required the states to protect certain fundamental rights. Third, we will turn to four economic liberty cases decided during the Progressive Era: Lochner v. New York (1905), Muller v. Oregon (1908), Buchanan v. Warley (1917), and Adkins v. Children’s Hospital (1923). Third, we will analyze personal liberty cases decided during the Progressive Era: Meyer v. Nebraska (1923), Pierce v. Society of Sisters (1925), and Buck v. Bell (1927).


1. Two Ways to Approach the Due Process Clause

The Constitution has two separate Due Process Clauses, which were ratified seven decades apart. The Due Process Clause of the Fifth Amendment reads: “No person shall . . . be deprived of life, liberty, or property, without due process of law.” Since 1791, this provision has limited the federal government’s powers. And the Due Process Clause of the Fourteenth Amendment reads: “No State shall . . . deprive any person of life, liberty, or property, without due process of law.” Since 1868, this provision has limited the states’ powers.

There are two ways to approach these clauses. First, the procedural approach focuses on the language “without due process of law.” On this reading, the government may deprive a person of “life, liberty, or property,” but only after providing that person with “due process of law.” Here, “life, liberty, or property” refers to the range of sanctions for breaking a law: capital punishment (life), imprisonment (liberty), or a fine (property). Under this first approach, we focus on what exactly is “the due process of law.” A trial? Before a neutral judge? With a jury? Does the government have the burden of proof? Does the accused have the opportunity to contest the government’s factual allegations? Can a plaintiff challenge whether a legislative act was truly a “law” within the legislature’s power? In the twentieth century, this approach came to be called procedural due process.

The second, substantive approach, focuses on the word “liberty.” On this reading, the courts do more than determine whether due process was provided. The courts should also determine whether the government has infringed liberty. This approach raises the question of what exactly “liberty” means. Stated differently, what is the substance, or meaning of the word “liberty”? Does “liberty” include personal liberties enumerated in the Bill of Rights, like the freedom of speech? Or does liberty extend to the right to choose one’s spouse or sexual partner? A right to decide whether or not to have children? 277Does liberty also include economic liberties like the right to own, use, and dispose of property or to freely enter into contracts? Does the government have to provide some adequate justification to restrict a “liberty” protected by “the due process of law”? In the twentieth century, this approach came to be called substantive due process. Conservatives often criticize the very idea of a substantive due process of law. Justice Scalia, for example, derided the term as an “oxymoron.” How can a legal doctrine be both procedural and substantive?

The modern distinction between substantive and procedural due process obscures the fact that these concepts overlap. Many constitutional disputes can be characterized as both procedural and substantive. Let’s consider a hypothetical. The government seeks to enforce a law against a person. That person argues that the law violates the First Amendment. The due process of law requires that the person should be afforded the opportunity to challenge in court whether the legislature had the proper power to enact the statute. The person’s right to bring such a challenge in court can be viewed as a procedural right. Yet, in such a case, courts will have to examine the substance, or content of the law.

Remember that what we call the Due Process Clause is actually the “Due Process of Law” Clause. This provision requires that the government give people not only the process that is due but the process that is due according to a valid law. The people have a right to contest whether the legislature was empowered to enact a statute that may deprive them of life, liberty, or property. And the dispute with the legislature must be decided by a neutral judge.

Both procedural and substantive due process are modern terms. They were not used during the Progressive Era. Likewise, the distinction between personal and economic liberties is also a modern invention. During the late nineteenth and early twentieth centuries, the Court spoke only of “liberty.”



2. Extending Fundamental Rights to the States Through the Due Process Clause

The Fifth Amendment also includes the Takings Clause. It provides: “nor shall private property be taken for public use, without just compensation.” Everyone agreed that this provision limited the federal government’s powers. But did the Takings Clause also limit the state’s police powers? Barron v. Baltimore (1833) held that it did not. Chief Justice Marshall ruled that the Takings Clause, and by extension, the first eight amendments, only controlled the federal government’s actions. What we now call the Bill of Rights did not restrict state power. Thus, the states were allowed to seize private property without running afoul of the federal Constitution. Barron, however, was decided three decades before the ratification of the Fourteenth Amendment.

Did the Privileges or Immunities Clause of the Fourteenth Amendment in 1868 change the legal landscape? United States v. Cruikshank (1876) held Barron remained good law. The Court found that the Fourteenth Amendment did not extend the right to keep and bear arms to the states. Cruikshank, however, did not end this matter. Two decades later, the Supreme Court decided Chicago, Burlington & Quincy Railroad Company v. City of Chicago (1897). In this case, a railroad sued the City of Chicago for  278condemning, or seizing, its property. The company sought compensation from the government. Justice John Marshall Harlan, who was named after the great Chief Justice, wrote the majority opinion. He found that the Due Process Clause did protect the railroads’ right to be justly compensated when the state took its property. Why? The right to private property was deemed “fundamental” enough to merit protection. However, his opinion did not rely on the Takings Clause of the Fifth Amendment.


STUDY GUIDE


	Why did the Supreme Court conclude that the Due Process Clause was relevant to the railroad’s claim? Does the Due Process Clause’s protection of “liberty” prevent the state from taking private property for public use where just compensation is not provided?

	This case is often cited as the first example of the Supreme Court incorporating a right. Under this doctrine, the Supreme Court incorporates a provision from the Bill of Rights (here the Takings Clause) into the Due Process Clause of the Fourteenth Amendment, thus extending that right to the states. Does this account accurately describe Justice Harlan’s opinion? Did Justice Harlan’s majority opinion simply incorporate the Fifth Amendment into the Due Process Clause? Is the Takings Clause of the Fifth Amendment even cited?





Chicago, Burlington & Quincy Railroad Co. v. City of Chicago 166 U.S. 226 (1897)

Mr. Justice Harlan delivered the opinion of the court. . . .

By an ordinance of the city council of Chicago approved October 9, 1880, it was ordained that Rockwell street, in that city, be opened and widened from West Eighteenth street to West Nineteenth street by condemning [that is, taking —  Eds.] therefor . . . certain parcels of land owned by individuals, and also certain parts of the right of way in that city of the Chicago, Burlington & Quincy Railroad Company. . . . In execution of that ordinance a petition was filed by the city, November 12, 1890, in the circuit court of Cook County, Ill., for the condemnation of the lots, pieces, or parcels of land and property proposed to be taken or damaged for the proposed improvement, and praying that the just compensation required for private property taken or damaged be ascertained by a jury. . . . In their verdict the jury fixed the just compensation to be paid to the respective individual owners of the lots, pieces, and parcels of land and property sought to be taken or damaged by the proposed improvements, and fixed one dollar as just compensation to the railroad company in respect of those parts of its right of way described in the city’s petition as necessary to be used for the purposes of the proposed street. Thereupon the railroad company moved for a new trial. . . . Among the grounds for a new trial were 279the following: That . . . the statute under which the proceedings for condemnation were instituted, and the verdict of the jury and the judgment based upon it, were all contrary to the fourteenth amendment, declaring that no state shall deprive any person of life, liberty, or property without due process of law, nor deny to any person within its limits the equal protection of the laws. . . . When the trial court overruled the motion for a new trial, and entered judgment, it necessarily held adversely to these claims of federal right. . . .

It is proper now to inquire whether the due process of law enjoined by the fourteenth amendment requires compensation to be made or adequately secured to the owner of private property taken for public use under the authority of a state.

In Davidson v. New Orleans (1877), it was said that a statute declaring in terms, without more, that the full and exclusive title to a described piece of land belonging to one person should be and is hereby vested in another person, would, if effectual, deprive the former of his property without due process of law, within the meaning of the fourteenth amendment. Such an enactment would not receive judicial sanction in any country having a written constitution distributing the powers of government among three co-ordinate departments, and committing to the judiciary, expressly or by implication, authority to enforce the provisions of such constitution. It would be treated, not as an exertion of legislative power, but as a sentence —  an act of spoliation. Due protection of the rights of property has been regarded as a vital principle of republican institutions. “Next in degree to the right of personal liberty,” Mr. Broom, in his work on Constitutional Law, says, “is that of enjoying private property without undue interference or molestation.” The requirement that property shall not be taken for public use without just compensation is but “an affirmance of a great doctrine established by the common law for the protection of private property. It is founded in natural equity, and is laid down as a principle of universal law. Indeed, in a free government, almost all other rights would become worthless if the government possessed an uncontrollable power over the private fortune of every citizen.” 2 Story, Const. 1790; 1 Bl. Comm. 138, 139; Cooley, Const. Lim. *559.

But if, as this court has adjudged, a legislative enactment, assuming arbitrarily to take the property of one individual and give it to another individual, would not be due process of law, as enjoined by the fourteenth amendment, it must be that the requirement of due process of law in that amendment is applicable to the direct appropriation by the state to public use, and without compensation, of the private property of the citizen. The legislature may prescribe a form of procedure to be observed in the taking of private property for public use, but it is not due process of law if provision be not made for compensation. Notice to the owner to appear in some judicial tribunal and show cause why his property shall not be taken for public use without compensation would be a mockery of justice. Due process of law, as applied to judicial proceedings instituted for the taking of private property for public use means, therefore, such process as recognizes the right of the owner to be compensated if his property be wrested from him and transferred to the public. The mere form of the proceeding instituted against the owner, even if he be admitted to defend, cannot convert the process used into due process of law, if the necessary result be to deprive him of his property without compensation.

In Fletcher v. Peck (1810), this court, speaking by Chief Justice Marshall, said: “It may well be doubted whether the nature of society and of government does not prescribe some limits to the legislative power; and, if any be prescribed, where are they to be found, 280if the property of an individual, fairly and honestly acquired, may be seized without compensation? To the legislature all legislative power is granted, but the question whether the act of transferring the property of an individual to the public be in the nature of legislative power is well worthy of serious reflection.”

In Loan Assn. v. Topeka (1874), Mr. Justice Miller, delivering the judgment of this court, after observing that there were private rights in every free government beyond the control of the state, and that a government, by whatever name it was called, under which the property of citizens was at the absolute disposition and unlimited control of any depository of power, was, after all, but a despotism, said: “The theory of our governments, state and national, is opposed to the deposit of unlimited power anywhere. The executive, the legislative, and the judicial branches of these governments are all of limited and defined powers. There are limitations on such power, which grow out of the essential nature of all free governments, implied reservations of individual rights, without which the social compact could not exist, and which are respected by all governments entitled to the name.” No court, he said, would hesitate to adjudge void any statute declaring that “the homestead now owned by A. should no longer be his, but should henceforth be the property of B.” In accordance with these principles it was held in that case that the property of the citizen could not be taken under the power of taxation to promote private objects, and, therefore, that a statute authorizing a town to issue its bonds in aid of a manufacturing enterprise of individuals was void because the object was a private, not a public, one. . . .

In the early case of Gardner v. Newburgh [New York, 1816], there being no provision in the constitution of the state of New York on the subject, Chancellor Kent said that it was a principle of natural equity, recognized by all temperate and civilized governments, from a deep and universal sense of its justice, that fair compensation be made to the owner of private property taken for public use. In Sinnickson v. Johnson [New Jersey, 1839], it was held to be a settled principle of universal law, reaching back of all constitutional provisions, that the right to compensation was an incident to the exercise of the power of eminent domain; that the one was so inseparably connected with the other that they may be said to exist, not as separate and distinct principles, but as parts of one and the same principle; and that the legislature “can no more take private property for public use without just compensation than if this restraining principle were incorporated into, and made part of, its state constitution.” These cases are referred to with approval in Pumpelly v. Green Bay Co. (1871) and in Monongahela Nav. Co. v. U.S. (1893), this court saying in the latter case: “And in this there is a natural equity which commends it to every one. It in no wise detracts from the power of the public to take whatever may be necessary for its uses; while, on the other hand, it prevents the public from loading upon one individual more than his just share of the burdens of government, and says that, when he surrenders to the public something more and different from that which is exacted from other members of the public, a full and just equivalent shall be returned to him.” . . . [Discussion of numerous state takings cases omitted. The Court, however, does not mention Barron v. Baltimore. —  Eds.]

In his work on Constitutional Limitations,* Mr. Cooley says: “The principles, then upon which the process is based, are to determine whether it is ‘due process’ or not, and 281not any considerations of mere form. . . . When the government, through its established agencies, interferes with the title to one’s property, or with his independent enjoyment of it, and its action is called in question as not in accordance with the law of the land, we are to test its validity by those principles of civil liberty and constitutional protection which have become established in our system of laws, and not generally by the rules that pertain to forms of procedure merely. In judicial proceedings the law of the land requires a hearing before condemnation, and judgment before dispossession; but when property is appropriated by the government to public uses, or the legislature interferes to give direction to its title through remedial statutes, different considerations from those which regard the controversies between man and man must prevail, different proceedings are required, and we have only to see whether the interference can be justified by the established rules applicable to the special case. Due process of law in each particular case means such an exertion of the powers of government as the settled maxims of law permit and sanction and under such safeguards for the protection of individual rights as those maxims prescribe for the class of cases to which the one in question belongs. . . . In every government there is inherent authority to appropriate the property of the citizen for the necessities of the state, and constitutional provisions do not confer the power, though they generally surround it with safeguards to prevent abuse. The restraints are that, when specific property is taken, a pecuniary compensation, agreed upon or determined by judicial inquiry, must be paid.” . . .

In our opinion, a judgment of a state court, even if it be authorized by statute, whereby private property is taken for the state or under its direction for public use, without compensation made or secured to the owner, is, upon principle and authority, wanting in the due process of law required by the fourteenth amendment of the constitution of the United States, and the affirmance of such judgment by the highest court of the state is a denial by that state of a right secured to the owner by that instrument. . . .

[However, the Court then declined to question the sufficiency of the jury’s award of one dollar in compensation for any taking that occurred. Justice Brewer dissented from this analysis. Apart from compensation for the taking of its property in the crossings, the Court also found that, the “items of expense for which appellant claims compensation,” such as gates, control towers, and crossing signals, “are such only as are involved in its compliance with a police regulation of the statute,” so are not takings at all. —  Eds.]

We have examined all the questions of law arising on the record of which this court may take cognizance, and which, in our opinion, are of sufficient importance to require notice at our hands; and, finding no error, the judgment is affirmed.

Mr. Justice Brewer, dissenting.

I dissent from the judgment in this case. I approve that which is said in the first part of the opinion as to the potency of the fourteenth amendment to restrain action by a state through either its legislative, executive, or judicial department, which deprives a party of his property without due compensation, also the ruling that “due process” is not always satisfied by the mere form of the proceeding, the fact of notice, and a right to be heard. . . . It is disappointing, after reading so strong a declaration of the protecting reach of the fourteenth amendment, and the power and duty of this court in enforcing it as against action by a state by any of its officers and agencies, to find sustained a judgment, depriving a party —  even though a railroad corporation —  of valuable property without 282any, or at least only nominal, compensation. . . . [A]fter a declaration by this court that a state may not, through any of its departments, take private property for public use without just compensation, I cannot assent to a judgment which, in effect, permits that to be done.




3. “Economic” Liberty in the Progressive Era

In the Slaughter-House Cases (1873), the Supreme Court held that the Privileges or Immunities Clause protected only a narrow set of federal rights. As the nineteenth century drew to a close, and the pace of economic regulations increased, the Court began to compensate for the weakened Privileges or Immunities Clause by expanding the scope of the Due Process Clause. During the Progressive Era, the Court considered whether an economic liberty —  in particular, a right to make contracts —  was protected by the word “liberty” in the Due Process Clauses. By modern terms, the Progressive Era Court seems to have adopted what is now called “substantive due process.” With this understanding of “liberty,” courts declared unconstitutional many progressive labor laws that infringed on the right to contract. For example, Lochner v. New York (1905) held that the Fourteenth Amendment protected the right to contract —  not as a “privilege or immunity” of citizenship, but as a “liberty” protected by the Due Process Clause. Following Lochner, the Supreme Court decided three important economic liberty cases: Muller v. State of Oregon (1908), Buchanan v. Warley (1917), and Adkins v. Children’s Hospital (1923). Our analysis will start with Lochner.


[image: Advertisement for Lochner's Bakery Shop]

An advertisement for Lochner’s Bakery, from the Oneida County Historical Society


The advertisement depicts a photograph of an old-fashioned clapboard building. Text above the photo reads: "Joseph F. Lochner. 248-250 South Street. Utica, N.Y."

Text below the photograph reads: "Lochner's is one of the oldest and most reliable Bakeries in Central New York. We pride ourselves on Uniformity, Purity, Cleanliness."



Lochner v. New York (1905) considered the constitutionality of New York’s Bakeshop Act. The law established a detailed code of sanitation standards for bakeries. One provision was added at the behest of the bakeshop union: employees could not work more than ten hours per day and sixty hours per week.

Joseph Lochner, a German immigrant, operated a bakery in Utica, New York. It was located in a nice shop, not in a crowded tenement house in Manhattan. Lochner employed his worker, Arman Schmitter, for more than sixty hours in a week. The lifelong friends likely reached that arrangement so Lochner would be charged with violating the law, thus setting up a test case. Ultimately, Lochner was convicted of violating the Bakeshop Act. He then refused to pay the fifty-dollar fine and was imprisoned. On appeal, he contended that the Bakeshop Act violated the Fourteenth Amendment’s Due Process Clause.

All nine Justices agreed that the Bakeshop Act’s health and safety regulations were valid exercises of the state’s police power. Both the majority and the dissent assumed that the rest of the regulations concerning ventilation, ceiling heights, the location of washrooms, and the cleanliness of floors in bakeries were within New York’s police power. The Justices, however, split 5-4 on whether the state could enact the maximum-hours law pursuant to its police power. Justice Peckham wrote the majority opinion. He found that this provision violated the liberty of contract, which is protected by the 283Fourteenth Amendment’s Due Process Clause. Justices Harlan and Holmes wrote dissents that would become famous.


STUDY GUIDE


	What is the “police power” of the state? Does it derive from the Constitution? If not, where does it come from?

	What distinguishes the maximum-hours provision that was set aside in Lochner from the other provisions of the Bakeshop Act that were assumed by all the Justices to be constitutional? Does the Court’s methodology help explain these diverging results?

	Does the majority view “freedom of contract” as an absolute right that may never be regulated? What is the “other motive” for this legislation Justice Peckham alludes to? What method of judicial review does the majority advocate for when such a right is involved?

	Distinguish the approaches favored by the dissents of Justices Harlan and Holmes? How do they approach “presumptions” and burdens of proof?

	Justice Harlan relied on the “original purpose” of the Fourteenth Amendment to limit its scope. Did he make an originalist argument?

	Does Justice Holmes’s use of precedent suggest anything about the prudence of making “exceptions” to general limits on governmental powers?

	Henry Weismann proposed and promoted the maximum-hours provision of the Bakeshop Act. He was the editor of the bakeshop union’s journal and its unofficial leader and spokesperson. Later, Weismann switched sides and successfully argued the case in the Supreme Court on behalf of Joseph Lochner. Only two years earlier, he had graduated first in his class from Brooklyn Law School.

	The complainant, Arman Schmitter, lived for a time in defendant Joseph Lochner’s home. His family was proud enough of his service as a Lochner employee to have it mentioned in his obituary. This fact suggests that the litigation was initially instigated by Lochner himself as a test case to challenge the maximum-hours law.

	The majority and dissent rely on statistics taken from an appendix to Joseph Lochner’s brief.

	The case is captioned Lochner v. People of the State of New York because it was a criminal case. Wholly apart from the statute’s restriction on his “liberty of contract,” Joseph Lochner faced imprisonment (depriving him of “liberty”) if he refused to pay a fine (depriving him of “property”). Does this penalty support another theory of why this statute deprived Lochner of “the due process of law”?





Lochner v. People of the State of New York 198 U.S. 45 (1905)
[image: ] Video on CasebookConnect.com

[Defendant, Joseph Lochner, was convicted of a misdemeanor for violating New York’s Bakeshop Act. He “wrongfully and unlawfully required and permitted an 284employee working for him in his biscuit, bread, and cake bakery and confectionery establishment, at the city of Utica, in this county, to work more than sixty hours in one week.” The Act contained the following provisions:


§110. Hours of labor in bakeries and confectionery establishments. No employee shall be required or permitted to work in a biscuit, bread, or cake bakery or confectionery establishment more than sixty hours in any one week, or more than ten hours in any one day, unless for the purpose of making a shorter work day on the last day of the week; nor more hours in any one week than will make an average of ten hours per day for the number of days during such week in which such employee shall work.

§111. Drainage and plumbing of buildings and rooms occupied by bakeries. All buildings or rooms occupied as biscuit, bread, pie, or cake bakeries, shall be drained and plumbed in a manner conducive to the proper and healthful sanitary condition thereof, and shall be constructed with air shafts, windows, or ventilating pipes, sufficient to insure ventilation. The factory inspector may direct the proper drainage, plumbing, and ventilation of such rooms or buildings. No cellar or basement, not now used for a bakery, shall hereafter be so occupied or used, unless the proprietor shall comply with the sanitary provisions of this article.

§112. Requirements as to rooms, furniture, utensils, and manufactured products. Every room used for the manufacture of flour or meal food products shall be at least 8 feet in height and shall have, if deemed necessary by the factory inspector, an impermeable floor constructed of cement, or of tiles laid in cement, or an additional flooring of wood properly saturated with linseed oil. The side walls of such rooms shall be plastered or wainscoted. The factory inspector may require the side walls and ceiling to be whitewashed at least once in three months. He may also require the wood work of such walls to be painted. The furniture and utensils shall be so arranged as to be readily cleansed and not prevent the proper cleaning of any part of the room. The manufactured flour or meal food products shall be kept in dry and airy rooms, so arranged that the floors, shelves, and all other facilities for storing the same can be properly cleaned. No domestic animals, except cats, shall be allowed to remain in a room used as a biscuit, bread, pie, or cake bakery, or any room in such bakery where flour or meal products are stored.

§113. Wash rooms and closets; sleeping places. Every such bakery shall be provided with a proper wash room and water-closet, or water-closets, apart from the bake room, or rooms where the manufacture of such food product is conducted, and no water-closet, earth closet, privy, or ashpit shall be within, or connected directly with, the bake room of any bakery, hotel, or public restaurant.

No person shall sleep in a room occupied as a bake room. Sleeping places for the persons employed in the bakery shall be separate from the rooms where flour or meal food products are manufactured or stored. If the sleeping places are on the same floor where such products are manufactured, stored, or sold, the factory inspector may inspect and order them put in a proper sanitary condition.

§114. Inspection of bakeries. The factory inspector shall cause all bakeries to be inspected. If it be found upon such inspection that the bakeries so inspected are constructed and conducted in compliance with the provisions of this chapter, the factory inspector shall issue a certificate to the person owning or conducting such bakeries.

§115. Notice requiring alterations. If, in the opinion of the factory inspector, alterations are required in or upon premises occupied and used as bakeries, in order to comply with the provisions of this article, a written notice shall be served by him upon the owner, agent, or lessee of such premises, either personally or by mail, requiring such alterations to be made within sixty days after such service, and such alterations shall be made accordingly. —  Eds.]
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Mr. Justice Peckham, delivered the opinion of the court. . . .

The indictment . . . charges that the plaintiff . . . wrongfully and unlawfully required and permitted an employee working for him to work more than sixty hours in one week. There is nothing in any of the opinions delivered in this case, either in the Supreme Court or the Court of Appeals of the State, which construes the section, in using the word “required,” as referring to any physical force being used to obtain the labor of an employee. It is assumed that the word means nothing more than the requirement arising from voluntary contract for such labor in excess of the number of hours specified in the statute. There is no pretense in any of the opinions that the statute was intended to meet a case of involuntary labor in any form. . . . [The statute is] an absolute prohibition upon the employer permitting, under any circumstances, more than ten hours work to be done in his establishment. The employee may desire to earn the extra money, which would arise from his working more than the prescribed time, but this statute forbids the employer from permitting the employee to earn it.

The statute necessarily interferes with the right of contract between the employer and employees, concerning the number of hours in which the latter may labor in the bakery of the employer. The general right to make a contract in relation to his business is part of the liberty of the individual protected by the Fourteenth Amendment of the Federal Constitution. Allgeyer v. Louisiana (1897). Under that provision no state can deprive any person of life, liberty, or property without due process of law. The right to purchase or to sell labor is part of the liberty protected by this amendment, unless there are circumstances which exclude the right. There are, however, certain powers, existing in the sovereignty of each state in the Union, somewhat vaguely termed police powers, the exact description and limitation of which have not been attempted by the courts. Those powers, broadly stated, and without, at present, any attempt at a more specific limitation, relate to the safety, health, morals, and general welfare of the public. Both property and liberty are held on such reasonable conditions as may be imposed by the governing power of the state in the exercise of those powers, and with such conditions the Fourteenth Amendment was not designed to interfere.

The State, therefore, has power to prevent the individual from making certain kinds of contracts, and in regard to them the Federal Constitution offers no protection. If the contract be one which the state, in the legitimate exercise of its police power, has the right to prohibit, it is not prevented from prohibiting it by the Fourteenth Amendment. Contracts in violation of a statute, either of the Federal or state government, or a contract to let one’s property for immoral purposes, or to do any other unlawful act, could obtain no protection from the Federal Constitution, as coming under the liberty of person or of free contract. Therefore, when the State, by its legislature, in the assumed exercise of its police powers, has passed an act which seriously limits the right to labor or the right of contract in regard to their means of livelihood between persons who are sui juris (both employer and employee), it becomes of great importance to determine which shall prevail —  the right of the individual to labor for such time as he may choose, or the right of the state to prevent the individual from laboring, or from entering into any contract to labor, beyond a certain time prescribed by the State.

This court has recognized the existence and upheld the exercise of the police powers of the States in many cases which might fairly be considered as border ones, and it has, in 286the course of its determination of questions regarding the asserted invalidity of such statutes, on the ground of their violation of the rights secured by the Federal Constitution, been guided by rules of a very liberal nature, the application of which has resulted, in numerous instances, in upholding the validity of state statutes thus assailed. Among the later cases where the state law has been upheld by this court is [a] provision in the act of the legislature of Utah . . . limiting the employment of workmen in all underground mines or workings, to eight hours per day, “except in cases of emergency, where life or property is in imminent danger.” It also limited the hours of labor in smelting and other institutions for the reduction or refining of ores or metals to eight hours per day, except in like cases of emergency. The act was held to be a valid exercise of the police powers of the state. A review of many of the cases on the subject, decided by this and other courts, is given in the opinion. It was held that the kind of employment, mining, smelting, etc., and the character of the employees in such kinds of labor, were such as to make it reasonable and proper for the state to interfere to prevent the employees from being constrained by the rules laid down by the proprietors in regard to labor. . . .

The latest case decided by this court, involving the police power, is that of Jacobson v. Massachusetts (1905), decided at this term. It related to compulsory vaccination, and the law was held valid as a proper exercise of the police powers with reference to the public health. It was stated in the opinion that it was a case “of an adult who, for aught that appears, was himself in perfect health and a fit subject of vaccination, and yet, while remaining in the community, refused to obey the statute and the regulation, adopted in execution of its provisions, for the protection of the public health and the public safety, confessedly endangered by the presence of a dangerous disease.” That case is also far from covering the one now before the court.

Petit v. Minnesota (1900) was upheld as a proper exercise of the police power relating to the observance of Sunday, and the case held that the legislature had the right to declare that, as matter of law, keeping barber shops open on Sunday was not a work of necessity or charity.

It must, of course, be conceded that there is a limit to the valid exercise of the police power by the State. There is no dispute concerning this general proposition. Otherwise the Fourteenth Amendment would have no efficacy and the legislatures of the states would have unbounded power, and it would be enough to say that any piece of legislation was enacted to conserve the morals, the health, or the safety of the people; such legislation would be valid, no matter how absolutely without foundation the claim might be. The claim of the police power would be a mere pretext —  become another and delusive name for the supreme sovereignty of the State to be exercised free from constitutional restraint. This is not contended for. In every case that comes before this court, therefore, where legislation of this character is concerned, and where the protection of the Federal Constitution is sought, the question necessarily arises: Is this a fair, reasonable and appropriate exercise of the police power of the state, or is it an unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal liberty, or to enter into those contracts in relation to labor which may seem to him appropriate or necessary for the support of himself and his family? Of course the liberty of contract relating to labor includes both parties to it. The one has as much right to purchase as the other to sell labor.
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This is not a question of substituting the judgment of the court for that of the legislature. If the act be within the power of the state it is valid, although the judgment of the court might be totally opposed to the enactment of such a law. But the question would still remain: Is it within the police power of the State? and that question must be answered by the court.

The question whether this act is valid as a labor law, pure and simple, may be dismissed in a few words. There is no reasonable ground for interfering with the liberty of person or the right of free contract, by determining the hours of labor, in the occupation of a baker. There is no contention that bakers as a class are not equal in intelligence and capacity to men in other trades or manual occupations, or that they are not able to assert their rights and care for themselves without the protecting arm of the state, interfering with their independence of judgment and of action. They are in no sense wards of the state. Viewed in the light of a purely labor law, with no reference whatever to the question of health, we think that a law like the one before us involves neither the safety, the morals, nor the welfare, of the public, and that the interest of the public is not in the slightest degree affected by such an act. The law must be upheld, if at all, as a law pertaining to the health of the individual engaged in the occupation of a baker. It does not affect any other portion of the public than those who are engaged in that occupation. Clean and wholesome bread does not depend upon whether the baker works but ten hours per day or only sixty hours a week. The limitation of the hours of labor does not come within the police power on that ground.

It is a question of which of two powers or rights shall prevail —  the power of the state to legislate or the right of the individual to liberty of person and freedom of contract. The mere assertion that the subject relates, though but in a remote degree, to the public health, does not necessarily render the enactment valid. The act must have a more direct relation, as a means to an end, and the end itself must be appropriate and legitimate, before an act can be held to be valid which interferes with the general right of an individual to be free in his person and in his power to contract in relation to his own labor.

This case has caused much diversity of opinion in the state courts. In the Supreme Court two of the five judges composing the Appellate Division dissented from the judgment affirming the validity of the act. In the Court of Appeals three of the seven judges also dissented from the judgment upholding the statute. Although found in what is called a labor law of the State, the Court of Appeals has upheld the act as one relating to the public health —  in other words, as a health law. One of the judges of the Court of Appeals, in upholding the law, stated that, in his opinion, the regulation in question could not be sustained unless they were able to say, from common knowledge, that working in a bakery and candy factory was an unhealthy employment. The judge held that, while the evidence was not uniform, it still led him to the conclusion that the occupation of a baker or confectioner was unhealthy and tended to result in diseases of the respiratory organs. Three of the judges dissented from that view, and they thought the occupation of a baker was not to such an extent unhealthy as to warrant the interference of the legislature with the liberty of the individual.

We think the limit of the police power has been reached and passed in this case. There is, in our judgment, no reasonable foundation for holding this to be necessary or appropriate as a health law to safeguard the public health, or the health of the individuals 288who are following the trade of a baker. If this statute be valid, and if, therefore, a proper case is made out in which to deny the right of an individual, sui juris, as employer or employee, to make contracts for the labor of the latter under the protection of the provisions of the Federal Constitution, there would seem to be no length to which legislation of this nature might not go. We think that there can be no fair doubt that the trade of a baker, in and of itself, is not an unhealthy one to that degree which would authorize the legislature to interfere with the right to labor, and with the right of free contract on the part of the individual, either as employer or employee. In looking through statistics regarding all trades and occupations, it may be true that the trade of a baker does not appear to be as healthy as some other trades, and is also vastly more healthy than still others. To the common understanding the trade of a baker has never been regarded as an unhealthy one. Very likely physicians would not recommend the exercise of that or of any other trade as a remedy for ill health. Some occupations are more healthy than others, but we think there are none which might not come under the power of the legislature to supervise and control the hours of working therein, if the mere fact that the occupation is not absolutely and perfectly healthy is to confer that right upon the legislative department of the Government. It might be safely affirmed that almost all occupations more or less affect the health. There must be more than the mere fact of the possible existence of some small amount of unhealthiness to warrant legislative interference with liberty. It is unfortunately true that labor, even in any department, may possibly carry with it the seeds of unhealthiness. But are we all, on that account, at the mercy of legislative majorities? A printer, a tinsmith, a locksmith, a carpenter, a cabinetmaker, a dry goods clerk, a bank’s, a lawyer’s or a physician’s clerk, or a clerk in almost any kind of business, would all come under the power of the legislature, on this assumption. No trade, no occupation, no mode of earning one’s living, could escape this all-pervading power, and the acts of the legislature in limiting the hours of labor in all employments would be valid, although such limitation might seriously cripple the ability of the laborer to support himself and his family. In our large cities there are many buildings into which the sun penetrates for but a short time in each day, and these buildings are occupied by people carrying on the business of bankers, brokers, lawyers, real estate, and many other kinds of business, aided by many clerks, messengers, and other employees. Upon the assumption of the validity of this act under review, it is not possible to say that an act, prohibiting lawyers’ or bank clerks, or others, from contracting to labor for their employers more than eight hours a day would be invalid. It might be said that it is unhealthy to work more than that number of hours in an apartment lighted by artificial light during the working hours of the day; that the occupation of the bank clerk, the lawyer’s clerk, the real estate clerk, or the broker’s clerk, in such offices is therefore unhealthy, and the legislature, in its paternal wisdom, must, therefore, have the right to legislate on the subject of, and to limit, the hours for such labor; and if it exercises that power, and its validity be questioned, it is sufficient to say, it has reference to the public health; it has reference to the health of the employees condemned to labor day after day in buildings where the sun never shines; it is a health law, and therefore it is valid, and cannot be questioned by the courts.

It is also urged, pursuing the same line of argument, that it is to the interest of the State that its population should be strong and robust, and therefore any legislation which may be said to tend to make people healthy must be valid as health laws, enacted under the police power. If this be a valid argument and a justification for this kind of legislation, 289it follows that the protection of the Federal Constitution from undue interference with liberty of person and freedom of contract is visionary, wherever the law is sought to be justified as a valid exercise of the police power. Scarcely any law but might find shelter under such assumptions, and conduct, properly so called, as well as contract, would come under the restrictive sway of the legislature. Not only the hours of employees, but the hours of employers, could be regulated, and doctors, lawyers, scientists, all professional men, as well as athletes and artisans, could be forbidden to fatigue their brains and bodies by prolonged hours of exercise, lest the fighting strength of the state be impaired. We mention these extreme cases because the contention is extreme. We do not believe in the soundness of the views which uphold this law. On the contrary, we think that such a law as this, although passed in the assumed exercise of the police power, and as relating to the public health, or the health of the employees named, is not within that power, and is invalid. The act is not, within any fair meaning of the term, a health law, but is an illegal interference with the rights of individuals, both employers and employees, to make contracts regarding labor upon such terms as they may think best, or which they may agree upon with the other parties to such contracts. Statutes of the nature of that under review, limiting the hours in which grown and intelligent men may labor to earn their living, are mere meddlesome interferences with the rights of the individual, and they are not saved from condemnation by the claim that they are passed in the exercise of the police power and upon the subject of the health of the individual whose rights are interfered with, unless there be some fair ground, reasonable in and of itself, to say that there is material danger to the public health, or to the health of the employees, if the hours of labor are not curtailed. If this be not clearly the case, the individuals whose rights are thus made the subject of legislative interference are under the protection of the Federal Constitution regarding their liberty of contract as well as of person; and the legislature of the state has no power to limit their right as proposed in this statute. All that it could properly do has been done by it with regard to the conduct of bakeries, as provided for in the other sections of the act, above set forth. These several sections provide for the inspection of the premises where the bakery is carried on, with regard to furnishing proper wash-rooms and water-closets, apart from the bake-room, also with regard to providing proper drainage, plumbing, and painting; the sections, in addition, provide for the height of the ceiling, the cementing or tiling of floors, where necessary in the opinion of the factory inspector, and for other things of that nature; alterations are also provided for, and are to be made where necessary in the opinion of the inspector, in order to comply with the provisions of the statute. These various sections may be wise and valid regulations, and they certainly go to the full extent of providing for the cleanliness and the healthiness, so far as possible, of the quarters in which bakeries are to be conducted. Adding to all these requirements a prohibition to enter into any contract of labor in a bakery for more than a certain number of hours a week is, in our judgment, so wholly beside the matter of a proper, reasonable, and fair provision as to run counter to that liberty of person and of free contract provided for in the Federal Constitution.

It was further urged on the argument that restricting the hours of labor in the case of bakers was valid because it tended to cleanliness on the part of the workers, as a man was more apt to be cleanly when not overworked, and if cleanly then his “output” was also more likely to be so. What has already been said applies with equal force to this contention. We do not admit the reasoning to be sufficient to justify the claimed right of such 290interference. The State in that case would assume the position of a supervisor, or pater familias, over every act of the individual, and its right of governmental interference with his hours of labor, his hours of exercise, the character thereof, and the extent to which it shall be carried would be recognized and upheld. In our judgment it is not possible in fact to discover the connection between the number of hours a baker may work in the bakery and the healthful quality of the bread made by the workman. The connection, if any exists, is too shadowy and thin to build any argument for the interference of the legislature. If the man works ten hours a day it is all right, but if ten and a half or eleven, his health is in danger and his bread may be unhealthy, and, therefore, he shall not be permitted to do it. This, we think, is unreasonable and entirely arbitrary. When assertions such as we have adverted to become necessary in order to give, if possible, a plausible foundation for the contention that the law is a “health law,” it gives rise to at least a suspicion that there was some other motive dominating the legislature than the purpose to subserve the public health or welfare.

This interference on the part of the legislatures of the several States with the ordinary trades and occupations of the people seems to be on the increase. In the Supreme Court of New York, a statute regulating the trade of horseshoeing, and requiring the person practising such trade to be examined, and to obtain a certificate from a board of examiners and file the same with the clerk of the county wherein the person proposes to practise such trade, was held invalid, as an arbitrary interference with personal liberty and private property without due process of law. The attempt was made, unsuccessfully, to justify it as a health law. The same kind of a statute was held invalid by the Supreme Court of Washington . . . [and the] Supreme Court of Illinois. . . . In these cases the courts upheld the right of free contract and the right to purchase and sell labor upon such terms as the parties may agree to.

It is impossible for us to shut our eyes to the fact that many of the laws of this character, while passed under what is claimed to be the police power for the purpose of protecting the public health or welfare, are, in reality, passed from other motives. We are justified in saying so when, from the character of the law and the subject upon which it legislates, it is apparent that the public health or welfare bears but the most remote relation to the law. The purpose of a statute must be determined from the natural and legal effect of the language employed; and whether it is or is not repugnant to the Constitution of the United States must be determined from the natural effect of such statutes when put into operation, and not from their proclaimed purpose. The court looks beyond the mere letter of the law in such cases.

It is manifest to us that the limitation of the hours of labor as provided for in this section of the statute under which the indictment was found, and the plaintiff in error convicted, has no such direct relation to, and no such substantial effect upon, the health of the employee, as to justify us in regarding the section as really a health law. It seems to us that the real object and purpose were simply to regulate the hours of labor between the master and his employees (all being men, sui juris), in a private business, not dangerous in any degree to morals, or in any real and substantial degree to the health of the employees. Under such circumstances the freedom of master and employee to contract with each other in relation to their employment, and in defining the same, cannot be prohibited or interfered with, without violating the Federal Constitution. . . .

Reversed.
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Mr. Justice Harlan, with whom Mr. Justice White and Mr. Justice Day concurred, dissenting.

While this court has not attempted to mark the precise boundaries of what is called the police power of the State, the existence of the power has been uniformly recognized, equally by the Federal and state courts. All the cases agree that this power extends at least to the protection of the lives, the health, and the safety of the public against the injurious exercise by any citizen of his own rights. . . . I take it to be firmly established that what is called the liberty of contract may, within certain limits, be subjected to regulations designed and calculated to promote the general welfare, or to guard the public health, the public morals, or the public safety. “The liberty secured by the Constitution of the United States to every person within its jurisdiction does not import,” this court has recently said, “an absolute right in each person to be at all times and in all circumstances wholly freed from restraint. There are manifold restraints to which every person is necessarily subject for the common good.” Jacobson v. Massachusetts (1905).

Granting then that there is a liberty of contract which cannot be violated even under the sanction of direct legislative enactment, but assuming, as according to settled law we may assume, that such liberty of contract is subject to such regulations as the State may reasonably prescribe for the common good and the well-being of society, what are the conditions under which the judiciary may declare such regulations to be in excess of legislative authority and void? Upon this point there is no room for dispute; for, the rule is universal that a legislative enactment, Federal or state, is never to be disregarded or held invalid unless it be, beyond question, plainly and palpably in excess of legislative power. In Jacobson v. Massachusetts, we said that the power of the courts to review legislative action in respect of a matter affecting the general welfare exists only “when that which the legislature has done comes within the rule that, if a statute purporting to have been enacted to protect the public health, the public morals, or the public safety has no real or substantial relation to those objects, or is, beyond all question, a plain, palpable invasion of rights secured by the fundamental law,” citing Mugler v. Kansas (1887). If there be doubt as to the validity of the statute, that doubt must therefore be resolved in favor of its validity, and the courts must keep their hands off, leaving the legislature to meet the responsibility for unwise legislation. If the end which the legislature seeks to accomplish be one to which its power extends, and if the means employed to that end, although not the wisest or best, are yet not plainly and palpably unauthorized by law, then the court cannot interfere. In other words, when the validity of a statute is questioned, the burden of proof, so to speak, is upon those who assert it to be unconstitutional. McCulloch v. Maryland.

Let these principles be applied to the present case. . . . It is plain that this statute was enacted in order to protect the physical well-being of those who work in bakery and confectionery establishments. It may be that the statute had its origin, in part, in the belief that employers and employees in such establishments were not upon an equal footing, and that the necessities of the latter often compelled them to submit to such exactions as unduly taxed their strength. Be this as it may, the statute must be taken as expressing the belief of the people of New York that, as a general rule, and in the case of the average man, labor in excess of sixty hours during a week in such establishments may endanger the health of those who thus labor. Whether or not this be wise legislation it is not the province of the court to inquire. Under our systems of government the courts are not concerned with the 292wisdom or policy of legislation. So that in determining the question of power to interfere with liberty of contract, the court may inquire whether the means devised by the State are germane to an end which may be lawfully accomplished and have a real or substantial relation to the protection of health, as involved in the daily work of the persons, male and female, engaged in bakery and confectionery establishments. But when this inquiry is entered upon I find it impossible, in view of common experience, to say that there is here no real or substantial relation between the means employed by the state and the end sought to be accomplished by its legislation. . . . Nor can I say that the statute has no appropriate or direct connection with that protection to health which each State owes to her citizens; or that it is not promotive of the health of the employees in question; or that the regulation prescribed by the state is utterly unreasonable and extravagant or wholly arbitrary. Still less can I say that the statute is, beyond question, a plain, palpable invasion of rights secured by the fundamental law. Therefore I submit that this court will transcend its functions if it assumes to annul the statute of New York. It must be remembered that this statute does not apply to all kinds of business. It applies only to work in bakery and confectionery establishments, in which, as all know, the air constantly breathed by workmen is not as pure and healthful as that to be found in some other establishments or out of doors.

Professor Hirt in his treatise on the “Diseases of the Workers” has said: “The labor of the bakers is among the hardest and most laborious imaginable, because it has to be performed under conditions injurious to the health of those engaged in it. It is hard, very hard, work, not only because it requires a great deal of physical exertion in an overheated workshop and during unreasonably long hours, but more so because of the erratic demands of the public, compelling the baker to perform the greater part of his work at night, thus depriving him of an opportunity to enjoy the necessary rest and sleep, a fact which is highly injurious to his health.” Another writer says: “The constant inhaling of flour dust causes inflammation of the lungs and of the bronchial tubes. The eyes also suffer through this dust, which is responsible for the many cases of running eyes among the bakers. The long hours of toil to which all bakers are subjected produce rheumatism, cramps, and swollen legs. The intense heat in the workshops induces the workers to resort to cooling drinks, which, together with their habit of exposing the greater part of their bodies to the change in the atmosphere, is another source of a number of diseases of various organs. Nearly all bakers are palefaced and of more delicate health than the workers of other crafts, which is chiefly due to their hard work and their irregular and unnatural mode of living, whereby the power of resistance against disease is greatly diminished. The average age of a baker is below that of other workmen; they seldom live over their fiftieth year, most of them dying between the ages of forty and fifty....”

We judicially know that the question of the number of hours during which a workman should continuously labor has been, for a long period, and is yet, a subject of serious consideration among civilized peoples, and by those having special knowledge of the laws of health. During periods of epidemic diseases the bakers are generally the first to succumb to the disease, and the number swept away during such periods far exceeds the number of other crafts in comparison to the men employed in the respective industries. . . .

We judicially know that the question of the number of hours during which a workman should continuously labor has been, for a long period, and is yet, a subject of serious consideration among civilized peoples, and by those having special knowledge of the laws of health. . . . We also judicially know that the number of hours that should constitute a day’s labor in particular occupations involving the physical strength and safety of 293workmen has been the subject of enactments by Congress and by nearly all of the States. Many, if not most, of those enactments fix eight hours as the proper basis of a day’s labor.

I do not stop to consider whether any particular view of this economic question presents the sounder theory. What the precise facts are it may be difficult to say. It is enough for the determination of this case, and it is enough for this court to know, that the question is one about which there is room for debate and for an honest difference of opinion. There are many reasons of a weighty, substantial character, based upon the experience of mankind, in support of the theory that, all things considered, more than ten hours’ steady work each day, from week to week, in a bakery or confectionery establishment, may endanger the health and shorten the lives of the workmen, thereby diminishing their physical and mental capacity to serve the State and to provide for those dependent upon them.

If such reasons exist that ought to be the end of this case, for the State is not amenable to the judiciary, in respect of its legislative enactments, unless such enactments are plainly, palpably, beyond all question, inconsistent with the Constitution of the United States. We are not to presume that the state of New York has acted in bad faith. Nor can we assume that its legislature acted without due deliberation, or that it did not determine this question upon the fullest attainable information and for the common good. We cannot say that the state has acted without reason, nor ought we to proceed upon the theory that its action is a mere sham. Our duty, I submit, is to sustain the statute as not being in conflict with the Federal Constitution, for the reason —  and such is an all-sufficient reason —  it is not shown to be plainly and palpably inconsistent with that instrument. Let the State alone in the management of its purely domestic affairs, so long as it does not appear beyond all question that it has violated the Federal Constitution. This view necessarily results from the principle that the health and safety of the people of a state are primarily for the state to guard and protect.

I take leave to say that the New York statute, in the particulars here involved, cannot be held to be in conflict with the 14th Amendment, without enlarging the scope of the amendment far beyond its original purpose, and without bringing under the supervision of this court matters which have been supposed to belong exclusively to the legislative departments of the several states when exerting their conceded power to guard the health and safety of their citizens by such regulations as they in their wisdom deem best. Health laws of every description constitute, said Chief Justice Marshall, a part of that mass of legislation which “embraces everything within the territory of a state, not surrendered to the general government; all which can be most advantageously exercised by the states themselves.” Gibbons v. Ogden (1824). A decision that the New York statute is void under the 14th Amendment will, in my opinion, involve consequences of a far-reaching and mischievous character; for such a decision would seriously cripple the inherent power of the states to care for the lives, health, and wellbeing of their citizens. Those are matters which can be best controlled by the states. The preservation of the just powers of the states is quite as vital as the preservation of the powers of the general government. . . .

The judgment, in my opinion, should be affirmed.

Mr. Justice Holmes, dissenting.

I regret sincerely that I am unable to agree with the judgment in this case, and that I think it my duty to express my dissent.
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Justice Oliver Wendell Holmes, Jr. (1902)
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This case is decided upon an economic theory which a large part of the country does not entertain. If it were a question whether I agreed with that theory, I should desire to study it further and long before making up my mind. But I do not conceive that to be my duty, because I strongly believe that my agreement or disagreement has nothing to do with the right of a majority to embody their opinions in law. It is settled by various decisions of this court that state constitutions and state laws may regulate life in many ways which we as legislators might think as injudicious, or if you like as tyrannical, as this, and which, equally with this, interfere with the liberty to contract. Sunday laws and usury laws are ancient examples. A more modern one is the prohibition of lotteries. The liberty of the citizen to do as he likes so long as he does not interfere with the liberty of others to do the same, which has been a shibboleth for some well-known writers, is interfered with by school laws, by the post office, by every state or municipal institution which takes his money for purposes thought desirable, whether he likes it or not. The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics. The other day we sustained the Massachusetts vaccination law and state statutes and decisions cutting down the liberty to contract by way of combination are familiar to this court. Two years ago we upheld the prohibition of sales of stock on margins, or for future delivery. The decision sustaining an eight-hour law for miners is still recent. Some of these laws embody convictions or prejudices which judges are likely to share. Some may not. But a Constitution is not intended to embody a particular economic theory, whether of paternalism and the organic relation of the citizen to the State or of laissez faire. It is made for people of fundamentally differing views, and the accident of our finding certain opinions natural and familiar, or novel, and even shocking, ought not to conclude our judgment upon the question whether statutes embodying them conflict with the Constitution of the United States.
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Herbert Spencer was an English philosopher and public intellectual. In his Lochner dissent, Holmes referenced Spencer’s book, Social Statics. Many scholars have viewed this citation as a criticism of the concept of “Social Darwinism.” Spencer was indeed a Social Darwinist. But his book Social Statics did not concern that idea. And Holmes was also a Social Darwinist. So it is unlikely that Holmes would have criticized Spencer on those grounds. Rather, in his dissent, Holmes was dismissing as a “shibboleth” Spencer’s well-known “law of equal freedom,” which Holmes accurately paraphrased as: “[t]he liberty of the citizen to do as he likes so long as he does not interfere with the liberty of others to do the same.” Moreover, contrary to Holmes’s facetious disparagement of Spencer’s influence, members of the Reconstruction Congress were aware of Spencer’s writings. For example, in 1866, Congress debated whether to give blacks the right to vote in the District of Columbia. In support of the bill, Senator Benjamin Brown of Missouri cited Herbert Spencer’s “law of equal freedom” from Social Statics.
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General propositions do not decide concrete cases. The decision will depend on a judgment or intuition more subtle than any articulate major premise. But I think that the proposition just stated, if it is accepted, will carry us far toward the end. Every opinion tends to become a law. I think that the word liberty, in the Fourteenth Amendment is perverted when it is held to prevent the natural outcome of a dominant opinion, unless it can be said that a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law. It does not need research to show that no such sweeping condemnation can be passed upon the statute before us. A reasonable man might think it a proper measure on the score of health. Men whom I certainly could not pronounce unreasonable would uphold it as a first instalment of a general regulation of the hours of work. Whether in the latter aspect it would be open to the charge of inequality I think it unnecessary to discuss.
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Theodore Roosevelt attacked Lochner during the 1912 presidential election campaign.

Lochner v. New York was not particularly controversial when it was decided in 1905. Except for critical coverage in union newspapers, the case was generally well received in the press. It only became notorious in 1912 when Theodore Roosevelt attacked Lochner during his campaign for President. The decision soon came to be reviled by progressives as one of the Supreme Court’s worst decisions of all time.* The former President, who served as a Republican, was now the presidential candidate of the Progressive Party. Roosevelt, who appointed Holmes to the Supreme Court, now praised the dissenter’s approach in campaign speeches. Ultimately, Roosevelt’s third-party campaign took away votes from the Republican candidate, William Howard Taft. As a result, Woodrow Wilson, the progressive candidate on the Democratic ticket, prevailed.

In 1916, President Wilson nominated Louis Brandeis to the Supreme Court. The progressive jurist shared Holmes’s constitutional approach. Before and during the New Deal, Justices appointed by progressive Presidents —  Democratic and Republican alike —  would repudiate Lochner. These progressive Justices followed the approach from Justice Harlan’s dissent: The challenger had the burden to show that a restriction on liberty was arbitrary or irrational. By the late 1940s, Lochner came to represent the epitome of “judicial activism.” (Progressive historian Arthur Schlesinger, Jr., is credited with first using the term “judicial activism” in a January 1947 Fortune magazine article that was critical of some Justices on the New Deal Court.) After the New Deal, however, in Williamson v. Lee Optical (1955), the Supreme Court would adopt something like Justice Holmes’s more deferential approach.
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Academic opinion about Lochner has varied considerably over the past hundred years. It was once widely condemned for both its method of reasoning as well as its result. More recently, many scholars have come to regard its approach to protect liberty more favorably. However, these scholars still condemn Lochner’s application of this methodology to the protection of “economic” liberty.
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Louis Brandeis was one of the most famous progressive litigators. His brief in Muller v. Oregon did not make legal arguments. Instead, it presented excerpts from social science writings and other data to support the Oregon law, which restricted how many hours women could work. For example, Brandeis argued that because of the “physical differences between men and women,” there was a “bad effect of long hours on health” on women. Indeed, Brandeis wrote, there were “specific evil effects on child birth and female functions” from working too long. Based on these alleged facts, he contended that the state had acted reasonably to “protect[] women” and “future generations” by limiting how many hours they could work. Many of the claims in Brandeis’s brief were absurd, even at the time. For example, Brandeis asserted that there is “more water” in women’s blood than in men’s. Therefore, women were physically “inferior[]” to men. Yet Justice Brewer’s majority opinion accepted Brandeis’s “sociological” information. The Court even cited Brandeis’s brief in a footnote. Such pleadings filed in support of progressive legislation came to be known as “Brandeis Briefs.” Despite the fact that the Brandeis Briefs were filled with such spurious scientific claims, law professors still praise these innovative pleadings for injecting “realist” considerations into Supreme Court decision making, rather than deciding cases solely on the basis of “formal” rules.





STUDY GUIDE


	What distinguishes the minimum wage law at issue in Muller v. Oregon from the Bakeshop Act considered in Lochner? Can these decisions be reconciled? Do the concepts of presumptions or burdens of proof provide a possible basis?

	Is there anything problematic about the majority’s “progressive” approach concerning the legal status of women?

	How do Muller and Bradwell v. Illinois (discussed in Chapter 3) compare with respect to their treatment of women?
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Muller v. State of Oregon 208 U.S. 412 (1908)
[image: ] Video on CasebookConnect.com

Mr. Justice Brewer delivered the opinion of the court.

On February 19, 1903, the legislature of the state of Oregon passed an act (Session Laws 1903, p.148), the first section of which is in these words:


Sec. 1. That no female (shall) be employed in any mechanical establishment, or factory, or laundry in this State more than ten hours during any one day. The hours of work may be so arranged as to permit the employment of females at any time so that they shall not work more than ten hours during the twenty-four hours of any one day.



Section 3 made a violation of the provisions of the prior sections a misdemeanor, subject to a fine of not less than $10 nor more than $25. On September 18, 1905, an information was filed in the circuit court of the state for the county of Multnomah, charging that the defendant “on the 4th day of September, a. d. 1905, in the county of Multnomah and state of Oregon, then and there being the owner of a laundry, known as the Grand Laundry, in the city of Portland, and the employer of females therein, did then and there unlawfully permit and suffer one Joe Haselbock, he, the said Joe Haselbock, then and there being an overseer, superintendent, and agent of said Curt Muller, in the said Grand Laundry, to require a female, to wit, one Mrs. E. Gotcher, to work more than ten hours in said laundry on said 4th day of September, a. d. 1905, contrary to the statutes in such cases made and provided, and against the peace and dignity of the state of Oregon.”

A trial resulted in a verdict against the defendant, who was sentenced to pay a fine of $10. The supreme court of the state affirmed the conviction, whereupon the case was brought here on writ of error.

The single question is the constitutionality of [this] statute . . . so far as it affects the work of a female in a laundry. [Muller, the defendant, asserted that the Oregon law violated the Fourteenth Amendment’s Privileges or Immunities Clause, Due Process Clause, and Equal Protection Clause as “class legislation.” Further, he asserted that the statute was “not a valid exercise of the police power” because the work in the laundromat was not “immoral or dangerous to the public health.” Finally, he explained to the Court that the law was not actually “designed to protect women on account of their sex” as “[t]here is no necessary or reasonable connection between the limitation prescribed by the act and the public health, safety, or welfare.” —  Eds.] . . .

It is the law of Oregon that women, whether married or single, have equal contractual and personal rights with men. . . . It thus appears that, putting to one side the elective franchise,* in the matter of personal and contractual rights they stand on the same plane as the other sex. Their rights in these respects can no more be infringed than the equal rights of their brothers. We held in Lochner v. New York (1905), that a law providing that no laborer shall be required or permitted to work in bakeries more than sixty hours in a week or ten hours in a day was not as to men a legitimate exercise of the police power of the state, but an unreasonable, unnecessary, and arbitrary interference with the right and 298liberty of the individual to contract in relation to his labor, and as such was in conflict with, and void under, the Federal Constitution. That decision is invoked by plaintiff in error as decisive of the question before us. But this assumes that the difference between the sexes does not justify a different rule respecting a restriction of the hours of labor.

In patent cases counsel are apt to open the argument with a discussion of the state of the art. It may not be amiss, in the present case, before examining the constitutional question, to notice the course of legislation, as well as expressions of opinion from other than judicial sources. In the brief filed by Mr. Louis D. Brandeis, for the defendant in error, is a very copious collection of all these matters, an epitome of which is found in the margin.†

The legislation and opinions referred to in the margin may not be, technically speaking, authorities, and in them is little or no discussion of the constitutional question presented to us for determination, yet they are significant of a widespread belief that woman’s physical structure, and the functions she performs in consequence thereof, justify special legislation restricting or qualifying the conditions under which she should be permitted to toil. Constitutional questions, it is true, are not settled by even a consensus of present public opinion, for it is the peculiar value of a written constitution that it places in unchanging form limitations upon legislative action, and thus gives a permanence and stability to popular government which otherwise would be lacking. At the same time, when a question of fact is debated and debatable, and the extent to which a special constitutional limitation goes is affected by the truth in respect to that fact, a widespread and long-continued belief concerning it is worthy of consideration. We take judicial cognizance of all matters of general knowledge.

It is undoubtedly true, as more than once declared by this court, that the general right to contract in relation to one’s business is part of the liberty of the individual, protected by the Fourteenth Amendment to the Federal Constitution; yet it is equally well settled that this liberty is not absolute and extending to all contracts, and that a state may, 299without conflicting with the provisions of the Fourteenth Amendment, restrict in many respects the individual’s power of contract. . . .

That woman’s physical structure and the performance of maternal functions place her at a disadvantage in the struggle for subsistence is obvious. This is especially true when the burdens of motherhood are upon her. Even when they are not, by abundant testimony of the medical fraternity continuance for a long time on her feet at work, repeating this from day to day, tends to injurious effects upon the body, and, as healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object of public interest and care in order to preserve the strength and vigor of the race.

Still again, history discloses the fact that woman has always been dependent upon man. He established his control at the outset by superior physical strength, and this control in various forms, with diminishing intensity, has continued to the present. As minors, though not to the same extent, she has been looked upon in the courts as needing especial care that her rights may be preserved. Education was long denied her, and while now the doors of the schoolroom are opened and her opportunities for acquiring knowledge are great, yet even with that and the consequent increase of capacity for business affairs it is still true that in the struggle for subsistence she is not an equal competitor with her brother. Though limitations upon personal and contractual rights may be removed by legislation, there is that in her disposition and habits of life which will operate against a full assertion of those rights. She will still be where some legislation to protect her seems necessary to secure a real equality of right. Doubtless there are individual exceptions, and there are many respects in which she has an advantage over him; but looking at it from the viewpoint of the effort to maintain an independent position in life, she is not upon an equality. Differentiated by these matters from the other sex, she is properly placed in a class by herself, and legislation designed for her protection may be sustained, even when like legislation is not necessary for men, and could not be sustained. It is impossible to close one’s eyes to the fact that she still looks to her brother and depends upon him. Even though all restrictions on political, personal, and contractual rights were taken away, and she stood, so far as statutes are concerned, upon an absolutely equal plane with him, it would still be true that she is so constituted that she will rest upon and look to him for protection; that her physical structure and a proper discharge of her maternal functions —  having in view not merely her own health, but the well-being of the race — justify legislation to protect her from the greed as well as the passion of man. The limitations which this statute places upon her contractual powers, upon her right to agree with her employer as to the time she shall labor, are not imposed solely for her benefit, but also largely for the benefit of all. Many words cannot make this plainer. The two sexes differ in structure of body, in the functions to be performed by each, in the amount of physical strength, in the capacity for long continued labor, particularly when done standing, the influence of vigorous health upon the future well-being of the race, the self-reliance which enables one to assert full rights, and in the capacity to maintain the struggle for subsistence. This difference justifies a difference in legislation, and upholds that which is designed to compensate for some of the burdens which rest upon her. . . .

For these reasons, and without questioning in any respect the decision in Lochner v. New York, we are of the opinion that it cannot be adjudged that the act in question is in conflict with the Federal Constitution, so far as it respects the work of a female in a laundry, and the judgment of the Supreme Court of Oregon is affirmed.
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ASSIGNMENT 2

The city of Louisville, Kentucky prohibited black people from buying homes in predominantly white neighborhoods. The law likewise prohibited white people from buying homes in predominantly black neighborhoods. The government defended this “exercise of the police power” on the ground that “maintain[ing] racial purity . . . tends to promote the public peace by preventing racial conflicts.” Charles Buchanan, a white man, was prohibited from selling his home to William Warley, a black man. The NAACP supported Buchanan’s case.


[image: Photograph of a sign on a snowy embankment with the text “WE WANT WHITE TENANTS IN OUR WHITE COMMUNITY” in large lettering. ]

“We want white tenants in our white community.”

Buchanan challenged the Louisville ordinance as a violation of the Fourteenth Amendment. The law complied with Plessy v. Ferguson’s separate-but-equal rule, because it treated all races equally. Therefore, Buchanan could not state a claim under the Equal Protection Clause. However, he could state a claim under the Due Process Clause. Specifically, Buchanan contended that the ordinance deprived him of “property” without the due process of law. That is, the Louisville law reduced the value of his home by excluding potential buyers.

The Kentucky Court of Appeals rejected the challenge. It explained that “the advance of civilization . . . has resulted in a gradual lessening of the dominions of the individual over private property and a corresponding strengthening of the relative power of the state in respect thereof.” The U.S. Supreme Court reversed the lower court.


STUDY GUIDE


	Lochner is well known. But Buchanan v. Warley is relatively obscure. This case also considers whether a restriction on the liberty of contract was a proper exercise of the police power.

	Buchanan protected the rights of African Americans to buy and sell property. At the time, black people were members of a politically disfavored group. Could the Progressive Era Court’s approach to the Due Process Clause in general, and liberty of contract in particular, serve this purpose in other contexts?

	Does the Court limit its reasoning to the rights of white people to sell their property? Or does the Court also consider the rights of black people to purchase it as well?

	Though the final decision was unanimous, Justice Holmes circulated a draft dissent, which appears below.
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Buchanan v. Warley 245 U.S. 60 (1917)

Mr. Justice Day delivered the opinion of the court. . . .

The assignments of error in this court attack the ordinance upon the ground that it violates the Fourteenth Amendment of the Constitution of the United States, in that it abridges the privileges and immunities of citizens of the United States to acquire and enjoy property, takes property without due process of law, and denies equal protection of the laws. . . .

This ordinance prevents the occupancy of a lot in the City of Louisville by a person of color in a block where the greater number of residences are occupied by white persons; where such a majority exists, colored persons are excluded. This interdiction is based wholly upon color —  simply that and nothing more. In effect, premises situated, as are those in question, in the so-called white block are effectively debarred from sale to persons of color because, if sold, they cannot be occupied by the purchaser, nor by him sold to another of the same color.

This drastic measure is sought to be justified under the authority of the State in the exercise of the police power. It is said such legislation tends to promote the public peace by preventing racial conflicts; that it tends to maintain racial purity; that it prevents the deterioration of property owned and occupied by white people, which deterioration, it is contended, is sure to follow the occupancy of adjacent premises by persons of color.

The authority of the State to pass laws in the exercise of the police power, having for their object the promotion of the public health, safety, and welfare, is very broad, as has been affirmed in numerous and recent decisions of this court. Furthermore, the exercise of this power, embracing nearly all legislation of a local character, is not to be interfered with by the courts where it is within the scope of legislative authority and the means adopted reasonably tend to accomplish a lawful purpose. But it is equally well established that the police power, broad as it is, cannot justify the passage of a law or ordinance which runs counter to the limitations of the Federal Constitution; that principle has been so frequently affirmed in this court that we need not stop to cite the cases.

The Federal Constitution and laws passed within its authority are, by the express terms of that instrument, made the supreme law of the land. The Fourteenth Amendment protects life, liberty, and property from invasion by the States without due process of law. Property is more than the mere thing which a person owns. It is elementary that it includes the right to acquire, use, and dispose of it. The Constitution protects these essential attributes of property. Property consists of the free use, enjoyment, and disposal of a person’s acquisitions without control or diminution save by the law of the land. 1 Blackstone’s Commentaries (Cooley’s Ed.).

True it is that dominion over property springing from ownership is not absolute and unqualified. The disposition and use of property may be controlled in the exercise of the police power in the interest of the public health, convenience, or welfare. Harmful occupations may be controlled and regulated. Legitimate business may also be regulated in the interest of the public. Certain uses of property may be confined to portions of the municipality other than the resident district, such as livery stables, brickyards and the like, because of the impairment of the health and comfort of the occupants of 302neighboring property. Many illustrations might be given from the decisions of this court, and other courts, of this principle, but these cases do not touch the one at bar.

The concrete question here is: may the occupancy, and, necessarily the purchase and sale of property of which occupancy is an incident, be inhibited by the States, or by one of its municipalities, solely because of the color of the proposed occupant of the premises? That one may dispose of his property, subject only to the control of lawful enactments curtailing that right in the public interest, must be conceded. The question now presented makes it pertinent to enquire into the constitutional right of the white man to sell his property to a colored man, having in view the legal status of the purchaser and occupant.

Following the Civil War, certain amendments to the Federal Constitution were adopted which have become an integral part of that instrument, equally binding upon all the States and fixing certain fundamental rights which all are bound to respect. . . . The effect of these Amendments was first dealt with by this court in The Slaughter House Cases. The reasons for the adoption of the Amendments were elaborately considered by a court familiar with the times in which the necessity for the Amendments arose and with the circumstances which impelled their adoption. In that case, Mr. Justice Miller, who spoke for the majority, pointed out that the colored race, having been freed from slavery by the Thirteenth Amendment, was raised to the dignity of citizenship and equality of civil rights by the Fourteenth Amendment, and the States were prohibited from abridging the privileges and immunities of such citizens, or depriving any person of life, liberty, or property without due process of law. While a principal purpose of the latter Amendment was to protect persons of color, the broad language used was deemed sufficient to protect all persons, white or black, against discriminatory legislation by the States. This is now the settled law. In many of the cases since arising, the question of color has not been involved, and the cases have been decided upon alleged violations of civil or property rights irrespective of the race or color of the complainant. In The Slaughter House Cases it was recognized that the chief inducement to the passage of the Amendment was the desire to extend federal protection to the recently emancipated race from unfriendly and discriminating legislation by the States. . . .

In giving legislative aid to these constitutional provisions, Congress enacted [in the Civil Rights Act of 1866] that: “All citizens of the United States shall have the same right in every State and Territory as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” And, in [the Civil Rights Act of] 1870 that:


All persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses and exactions of every kind, and no other.



In the face of these constitutional and statutory provisions, can a white man be denied, consistently with due process of law, the right to dispose of his property to a purchaser by prohibiting the occupation of it for the sole reason that the purchaser is a person of color intending to occupy the premises as a place of residence?

The statute of 1866, originally passed under sanction of the Thirteenth Amendment, and practically reenacted after the adoption of the Fourteenth Amendment, expressly 303provided that all citizens of the United States in any State shall have the same right to purchase property as is enjoyed by white citizens. Colored persons are citizens of the United States, and have the right to purchase property and enjoy and use the same without laws discriminating against them solely on account of color. These enactments did not deal with the social rights of men, but with those fundamental rights in property which it was intended to secure upon the same terms to citizens of every race and color. Civil Rights Cases. The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to qualify and entitle a colored man to acquire property without state legislation discriminating against him solely because of color. . . .

That there exists a serious and difficult problem arising from a feeling of race hostility which the law is powerless to control, and to which it must give a measure of consideration, may be freely admitted. But its solution cannot be promoted by depriving citizens of their constitutional rights and privileges.

As we have seen [in cases like Plessy v. Ferguson], this court has held laws valid which separated the races on the basis of equal accommodations in public conveyances, and courts of high authority have held enactments lawful which provide for separation in the public schools of white and colored pupils where equal privileges are given. But, in view of the rights secured by the Fourteenth Amendment to the Federal Constitution, such legislation must have its limitations, and cannot be sustained where the exercise of authority exceeds the restraints of the Constitution. We think these limitations are exceeded in laws and ordinances of the character now before us.

It is the purpose of such enactments, and, it is frankly avowed, it will be their ultimate effect, to require by law, at least in residential districts, the compulsory separation of the races on account of color. Such action is said to be essential to the maintenance of the purity of the races, although it is to be noted in the ordinance under consideration that the employment of colored servants in white families is permitted, and nearby residences of colored persons not coming within the blocks, as defined in the ordinance, are not prohibited.

The case presented does not deal with an attempt to prohibit the amalgamation of the races. The right which the ordinance annulled was the civil right of a white man to dispose of his property if he saw fit to do so to a person of color and of a colored person to make such disposition to a white person.

It is urged that this proposed segregation will promote the public peace by preventing race conflicts. Desirable as this is, and important as is the preservation of the public peace, this aim cannot be accomplished by laws or ordinances which deny rights created or protected by the Federal Constitution.

It is said that such acquisitions by colored persons depreciate property owned in the neighborhood by white persons. But property may be acquired by undesirable white neighbors or put to disagreeable though lawful uses with like results.

We think this attempt to prevent the alienation [that is, transfer —  Eds.] of the property in question to a person of color was not a legitimate exercise of the police power of the State, and is in direct violation of the fundamental law enacted in the Fourteenth Amendment of the Constitution preventing state interference with property rights except by due process of law. That being the case, the ordinance cannot stand.

Reversed.
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The final vote in Buchanan v. Warley was unanimous. However, Justice Oliver Wendell Holmes, Jr. had circulated a draft dissent. Apparently, he hoped that someone else would join his opinion. Eleven days before the opinion was released, Holmes was still on the fence. Ultimately, he decided to withdraw his dissent. Professors David E. Bernstein and Ilya Somin speculate that Holmes did not change his mind because of new views on the merits of the case, but rather, because he “could not get a second vote.”* A copy of Holmes’s draft was reproduced in Volume 9 of The History of the Supreme Court of the United States: The Judiciary and Responsible Government by Alexander M. Bickel & Benno C. Schmidt, Jr. (1984). This opinion, which does not appear in any other constitutional law casebook of which we are aware, provides further insights into Justice Holmes’s views on the Due Process Clause, racial equality, and the role of the judiciary.


STUDY GUIDE


	What does Holmes make of the fact that this test case was engineered by the NAACP?

	Does Holmes think the Fourteenth Amendment protects the rights of white people?

	Holmes crossed out this sentence from his draft: “The general effect of the ordinance is supposed to be beneficial to the whites for the same reasons that made it bad for the blacks.” What does this sentence mean?




Mr. Justice Holmes, dissenting:

This is a bill brought by the owner of a parcel of land in Louisville, Kentucky, for specific performance of a contract to purchase the same for $250. It is stated in the contract that the defendant is buying the lot for the purpose of having a house built on it for his residence and it is agreed therein that he is not to be bound unless he has a right under the laws of the State of Kentucky and the City of Louisville to occupy the property as a residence. The defendant is colored, and sets up an ordinance of the City by which he would be forbidden to occupy the property as proposed, if, as is the fact, the greater number of the houses in the block in which the property is situated are occupied by whites. The plaintiff replies that the ordinance is bad under the Fourteenth Amendment. A demurrer to the reply was sustained by the Courts of the State and the plaintiff brings the case here.

The contract sounds so very much like a wager upon the constitutionality of the ordinance that I cannot but feel a doubt whether the suit should be entertained without some evidence that this is not a manufactured case. But, however that may be I think that the plaintiff shows no interest as entitles him to complain under the Fourteenth Amendment. It is possible that the ordinance unduly abridges the constitutional rights 305of the black, but that question is not before us. The plaintiff is a white man and cannot avail himself of the collateral mode of attack, on the ground of a wrong to some one else. Hendrick v. Maryland, 235 U.S. 610, 621. Missouri, Kansas & Texas Ry. Co. v. Cade, 233 U.S. 642, 648. Hatch v. Reardon, 204 U.S. 152, 160. The general effect of the ordinance is supposed to be beneficial to the whites for the same reasons that made it bad for the blacks. [This sentence was crossed out by hand in Holmes’s draft. —  Eds.] The only ground available to the plaintiff is in respect of his property. His claim in regard to that is that his market for a lot, valued by him at $250, is diminished by diminishing the inducements of a small minority of [“a small minority of” is crossed out by hand, and “some” is handwritten in the margin —  Eds.] possible buyers to make the purchase. It is alleged, to be sure, that the lot has no value except for a residence of a colored person, but that obviously sounds too much in prophecy to be regarded as an allegation of fact. Either white or black may buy the land subject to this single restriction upon its use.

The restriction is very remote from a taking of property as that phrase commonly is understood. The value of property may be diminished in many ways by ordinary legislation as well as by the police power properly called without any constitutional obligation to pay the owner, Northern Pacific Ry. Co. v Duluth, 208 U.S. 583, 596, unless the diminution reaches such a magnitude as to necessitate the exercise of eminent domain. Camfield v. United States, 167 U.S. 518, 524. Martin v. District of Columbia, 205 U.S. 135, 139. Welch v. Swasey, 214 U.S. 91, 107. I should think it plain that the injury inflicted in this case was not so grave that it must be paid for, when the only ground for a claim to compensation was the greatness of the harm. If I am right, and the ordinance is valid so far as the plaintiff’s property rights are concerned, he cannot alter [“alter” is crossed out by hand, and “better” is handwritten in the margin —  Eds.] this case by making a contract in the teeth of it. Manigault v. Springs, 199 U.S. 473, 480. Hudson County Water Co. v. McCarter, 209 U.S. 349, 357. Louisville & Nashville R. R. Co. v. Mottley, 219 U.S. 467, 480.

I think that writ of error should be dismissed or the judgment affirmed.


STUDY GUIDE


	Muller v. Oregon (1908) upheld a maximum-hours law for women. Why did Adkins v. Children’s Hospital of the District of Columbia (1923) set aside the minimum wage law for women? Justice Holmes dissented in Adkins. He did not see any relevant difference between these measures. Can you? How does the Court reconcile Adkins with Muller?

	In Adkins, the plaintiffs argued that the federal minimum wage law violated the Due Process Clause of the Fifth Amendment. The case did not concern the Due Process Clause of the Fourteenth Amendment. Did this distinction affect the Court’s analysis?

	Does Justice Holmes’s opinion inadvertently suggest how this measure could harm women’s employment prospects?

	Muller was decided in 1908. Twelve years later, in 1920, the Nineteenth Amendment was ratified. This provision extended the vote to women nationwide. How does Justice Sutherland view the equality of women? How did the Court view the equality of women in Bradwell v. Illinois?
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	How does Justice Holmes view the equality of women? How does his view compare with that of Justice Bradley in Bradwell?

	Less than a decade later during the New Deal, the Supreme Court reversed course on the protection of “economic liberty” and overruled Adkins.






Adkins v. Children’s Hospital of the District of Columbia 261 U.S. 525 (1923)
[image: ] Video on CasebookConnect.com

Mr. Justice Sutherland delivered the opinion of the Court.

The question presented for determination by these appeals is the constitutionality of the Act providing for the fixing of minimum wages . . . for women and children in the District of Columbia. . . .



[image: Political cartoon satirizing the decision in Adkins v. Children's Hospital]

This political cartoon, created in the aftermath of Adkins v. Children’s Hospital (1923), depicts a Supreme Court Justice telling a working woman, “This decision affirms your constitutional right to starve.”



The cartoon is titled "Minimum Wage Decision of the Supreme Court of the United States."

A man in judicial robes labled "Justice Sutherland" hands a paper labled "Minimum Wage Decision" to a woman labeled "Woman Wage Worker."

The cartoon is captioned: "This decision affirms your constitutional right to starve."





The judicial duty of passing upon the constitutionality of an act of Congress is one of great gravity and delicacy. The statute here in question has successfully borne the scrutiny of the legislative branch of the government, which, by enacting it, has affirmed its validity; and that determination must be given great weight. This Court, by an unbroken line of decisions from Chief Justice Marshall to the present day, has steadily adhered to the rule that every possible presumption is in favor of the validity of an act of Congress until overcome beyond rational doubt. But if by clear and indubitable demonstration a statute be opposed to the Constitution, we have no choice but to say so. The Constitution, by its own terms, is the supreme law of the land, emanating from the people, the repository of ultimate sovereignty under our form of government. A congressional statute, on the other hand, is the act of an agency of this sovereign authority, and if it conflict with the Constitution must fall; for that which is not supreme must yield to that which is. To hold it invalid (if it be invalid) is a plain exercise of the judicial power —  that power vested in courts to enable them to administer justice according to 307law. From the authority to ascertain and determine the law in a given case, there necessarily results, in case of conflict, the duty to declare and enforce the rule of the supreme law and reject that of an inferior act of legislation which, transcending the Constitution, is of no effect and binding on no one. This is not the exercise of a substantive power to review and nullify acts of Congress, for no such substantive power exists. It is simply a necessary concomitant of the power to hear and dispose of a case or controversy properly before the court, to the determination of which must be brought the test and measure of the law.

The statute now under consideration is attacked upon the ground that it authorizes an unconstitutional interference with the freedom of contract included within the guaranties of the due process clause of the Fifth Amendment. That the right to contract about one’s affairs is a part of the liberty of the individual protected by this clause is settled by the decisions of this court and is no longer open to question. . . . Within this liberty are contracts of employment of labor. In making such contracts, generally speaking, the parties have an equal right to obtain from each other the best terms they can as the result of private bargaining.

In Adair v. United States (1908), Mr. Justice Harlan, speaking for the court said:


The right of a person to sell his labor upon such terms as he deems proper is, in its essence, the same as the right of the purchaser of labor to prescribe the conditions upon which he will accept such labor from the person offering to sell. . . . In all such particulars the employer and the employee have equality of right, and any legislation that disturbs that equality is an arbitrary interference with the liberty of contract which no government can legally justify in a free land.



. . .



[image: Photograph of Justice George Sutherland]

President Harding appointed George Sutherland to the Supreme Court in 1922. He previously served as a Senator from Utah. And during his tenure, he introduced the Nineteenth Amendment in the Senate. In 1912, Sutherland offered these remarks at a women’s suffrage meeting: “To my own mind the right of women to vote is as obvious as my own. . . . Women on the average are as intelligent as men, as patriotic as men, as anxious for good government as men. . . . [T]o deprive them of the right to participate in the government is to make an arbitrary division of the citizenship of the country upon the sole ground that one class is made up of men, and should therefore rule, and the other class is made of women, who should, therefore, be ruled.” David E. Bernstein, The Feminist “Horseman,” 10 GreenBag 2d 379 (2007).




There is, of course, no such thing as absolute freedom of contract. It is subject to a great variety of restraints. But freedom of contract is, nevertheless, the general rule and restraint the exception, and the exercise of legislative authority to abridge it can 308be justified only by the existence of exceptional circumstances. Whether these circumstances exist in the present case constitutes the question to be answered. . . .

In the Muller Case the validity of an Oregon statute, forbidding the employment of any female in certain industries more than ten hours during any one day was upheld. The decision proceeded upon the theory that the difference between the sexes may justify a different rule respecting hours of labor in the case of women than in the case of men. It is pointed out that these consist in differences of physical structure, especially in respect of the maternal functions, and also in the fact that historically woman has always been dependent upon man, who has established his control by superior physical strength. . . . But the ancient inequality of the sexes, otherwise than physical, as suggested in the Muller Case has continued “with diminishing intensity.” In view of the great —  not to say revolutionary —  changes which have taken place since that utterance, in the contractual, political, and civil status of women, culminating in the Nineteenth Amendment, it is not unreasonable to say that these differences have now come almost, if not quite, to the vanishing point. In this aspect of the matter, while the physical differences must be recognized in appropriate cases, and legislation fixing hours or conditions of work may properly take them into account, we cannot accept the doctrine that women of mature age, sui juris, [legally competent to manage one’s own affairs —  Eds.] require or may be subjected to restrictions upon their liberty of contract which could not lawfully be imposed in the case of men under similar circumstances. To do so would be to ignore all the implications to be drawn from the present day trend of legislation, as well as that of common thought and usage, by which woman is accorded emancipation from the old doctrine that she must be given special protection or be subjected to special restraint in her contractual and civil relationships. In passing, it may be noted that the instant statute applies in the case of a woman employer contracting with a woman employee as it does when the former is a man. . . .

A law forbidding work to continue beyond a given number of hours leaves the parties free to contract about wages and thereby equalize whatever additional burdens may be imposed upon the employer as a result of the restrictions as to hours, by an adjustment in respect of the amount of wages. Enough has been said to show that the authority to fix hours of labor cannot be exercised except in respect of those occupations where work of long continued duration is detrimental to health. This Court has been careful in every case where the question has been raised, to place its decision upon this limited authority of the legislature to regulate hours of labor and to disclaim any purpose to uphold the legislation as fixing wages, thus recognizing an essential difference between the two. It seems plain that these decisions afford no real support for any form of law establishing minimum wages. . . .

The law is not confined to the great and powerful employers but embraces those whose bargaining power may be as weak as that of the employee. It takes no account of periods of stress and business depression, of crippling losses, which may leave the employer himself without adequate means of livelihood. To the extent that the sum fixed exceeds the fair value of the services rendered, it amounts to a compulsory exaction from the employer for the support of a partially indigent person, for whose condition there rests upon him no peculiar responsibility, and therefore, in effect, arbitrarily shifts to his shoulders a burden which, if it belongs to anybody, belongs to society as a whole.

The feature of this statute, which perhaps more than any other, puts upon it the stamp of invalidity is that it exacts from the employer an arbitrary payment for a purpose and upon a basis having no causal connection with his business, or the contract or the 309work the employee engages to do. The declared basis . . . is not the value of the service rendered, but the extraneous circumstance that the employee needs to get a prescribed sum of money to insure her subsistence, health, and morals. The ethical right of every worker, man or woman, to a living wage may be conceded. One of the declared and important purposes of trade organizations is to secure it. And with that principle and with every legitimate effort to realize it in fact, no one can quarrel; but the fallacy of the proposed method of attaining it is that it assumes that every employer is bound at all events to furnish it. The moral requirement implicit in every contract of employment, viz. that the amount to be paid and the service to be rendered shall bear to each other some relation of just equivalence, is completely ignored. The necessities of the employee are alone considered, and these arise outside of the employment, are the same when there is no employment, and as great in one occupation as in another. Certainly the employer, by paying a fair equivalent for the service rendered, though not sufficient to support the employee, has neither caused nor contributed to her poverty. On the contrary, to the extent of what he pays, he has relieved it. In principle, there can be no difference between the case of selling labor and the case of selling goods. If one goes to the butcher, the baker, or grocer to buy food, he is morally entitled to obtain the worth of his money; but he is not entitled to more. If what he gets is worth what he pays, he is not justified in demanding more, simply because he needs more; and the shopkeeper, having dealt fairly and honestly in that transaction, is not concerned in any peculiar sense with the question of his customer’s necessities. Should a statute undertake to vest in a commission power to determine the quantity of food necessary for individual support, and require the shopkeeper, if he sell to the individual at all, to furnish that quantity at not more than a fixed maximum, it would undoubtedly fall before the constitutional test. The fallacy of any argument in support of the validity of such a statute would be quickly exposed. The argument in support of that now being considered is equally fallacious, though the weakness of it may not be so plain. A statute requiring an employer to pay in money, to pay at prescribed and regular intervals, to pay the value of the services rendered, even to pay with fair relation to the extent of the benefit obtained from the service, would be understandable. But a statute which prescribes payment without regard to any of these things, and solely with relation to circumstances apart from the contract of employment, the business affected by it, and the work done under it, is so clearly the product of a naked, arbitrary exercise of power that it cannot be allowed to stand under the Constitution of the United States. . . .

It has been said that legislation of the kind now under review is required in the interest of social justice, for whose ends freedom of contract may lawfully be subjected to restraint. The liberty of the individual to do as he pleases, even in innocent matters, is not absolute. It must frequently yield to the common good, and the line beyond which the power of interference may not be pressed is neither definite nor unalterable, but may be made to move, within limits not well defined, with changing need and circumstance. Any attempt to fix a rigid boundary would be unwise as well as futile. But, nevertheless, there are limits to the power, and, when these have been passed, it becomes the plain duty of the courts in the proper exercise of their authority to so declare. To sustain the individual freedom of action contemplated by the Constitution is not to strike down the common good but to exalt it; for surely the good of society as a whole cannot be better served than by the preservation against arbitrary restraint of the liberties of its constituent members. 310It follows from what has been said that the act in question passes the limit prescribed by the Constitution, and, accordingly, the decrees of the court below are Affirmed.

Mr. Justice Brandeis took no part in the consideration or decision of these cases.*

Mr. Chief Justice Taft, with whom Mr. Justice Sanford concurs, dissenting. . . .

Legislatures in limiting freedom of contract between employee and employer by a minimum wage proceed on the assumption that employees, in the class receiving least pay, are not upon a full level of equality of choice with their employer and in their necessitous circumstances are prone to accept pretty much anything that is offered. They are peculiarly subject to the overreaching of the harsh and greedy employer. The evils of the sweating system and of the long hours and low wages which are characteristic of it are well known. Now, I agree that it is a disputable question in the field of political economy how far a statutory requirement of maximum hours or minimum wages may be a useful remedy for these evils, and whether it may not make the case of the oppressed employee worse than it was before. But it is not the function of this court to hold congressional acts invalid simply because they are passed to carry out economic views which the court believes to be unwise or unsound.

Legislatures which adopt a requirement of maximum hours or minimum wages may be presumed to believe that when sweating employers are prevented from paying unduly low wages by positive law they will continue their business, abating that part of their profits, which were wrung from the necessities of their employees, and will concede the better terms required by the law, and that while in individual cases, hardship may result, the restriction will inure to the benefit of the general class of employees in whose interest the law is passed, and so to that of the community at large.

The right of the Legislature under the Fifth and Fourteenth Amendments to limit the hours of employment on the score of the health of the employee, it seems to me, has been firmly established. . . . I am not sure from a reading of the opinion whether the court thinks the authority of Muller v. Oregon is shaken by the adoption of the Nineteenth Amendment. The Nineteenth Amendment did not change the physical strength or limitations of women upon which the decision in Muller v. Oregon rests. The amendment did give women political power and makes more certain that legislative provisions for their protection will be in accord with their interests as they see them. But I do not think we are warranted in varying constitutional construction based on physical differences between men and women, because of the Amendment.

But for my inability to agree with some general observations in the forcible opinion of Mr. Justice Holmes, who follows me, I should be silent and merely record my concurrence in what he says. It is perhaps wiser for me, however, in a case of this importance separately to give my reasons for dissenting.

Mr. Justice Holmes, dissenting. . . .

The question in this case is the broad one, Whether Congress can establish minimum rates of wages for women in the District of Columbia with due provision for special 311circumstances, or whether we must say that Congress had no power to meddle with the matter at all. To me, notwithstanding the deference due to the prevailing judgment of the Court, the power of Congress seems absolutely free from doubt. The end, to remove conditions leading to ill health, immorality and the deterioration of the race, no one would deny to be within the scope of constitutional legislation. The means are means that have the approval of Congress, of many States, and of those governments from which we have learned our greatest lessons. When so many intelligent persons, who have studied the matter more than any of us can, have thought that the means are effective and are worth the price it seems to me impossible to deny that the belief reasonably may be held by reasonable men. If the law encountered no other objection than that the means bore no relation to the end or that they cost too much I do not suppose that anyone would venture to say that it was bad. I agree, of course, that a law answering the foregoing requirements might be invalidated by specific provisions of the Constitution. For instance it might take private property without just compensation. But in the present instance the only objection that can be urged is found within the vague contours of the Fifth Amendment, prohibiting the depriving any person of liberty or property without due process of law. . . .

The earlier decisions upon the same words in the Fourteenth Amendment began within our memory and went no farther than an unpretentious assertion of the liberty to follow the ordinary callings. Later that innocuous generality was expanded into the dogma, Liberty of Contract. Contract is not specially mentioned in the text that we have to construe. It is merely an example of doing what you want to do, embodied in the word liberty. But pretty much all law consists in forbidding men to do some things that they want to do, and contract is no more exempt from law than other acts. . . .

I confess that I do not understand the principle on which the power to fix a minimum for the wages of women can be denied by those who admit the power to fix a maximum for their hours of work. I fully assent to the proposition that here as elsewhere the distinctions of the law are distinctions of degree, but I perceive no difference in the kind or degree of interference with liberty, the only matter with which we have any concern, between the one case and the other. The bargain is equally affected whichever half you regulate. Muller v. Oregon, I take it, is as good law today as it was in 1908. It will need more than the Nineteenth Amendment to convince me that there are no differences between men and women, or that legislation cannot take those differences into account. I should not hesitate to take them into account if I thought it necessary to sustain this act. But after Bunting v. Oregon, I had supposed that it was not necessary, and that Lochner v. New York, would be allowed a deserved repose.

This statute does not compel anybody to pay anything. It simply forbids employment at rates below those fixed as the minimum requirement of health and right living. It is safe to assume that women will not be employed at even the lowest wages allowed unless they earn them, or unless the employer’s business can sustain the burden. In short the law in its character and operation is like hundreds of so-called police laws that have been upheld. . . .

The criterion of constitutionality is not whether we believe the law to be for the public good. We certainly cannot be prepared to deny that a reasonable man reasonably might have that belief in view of the legislation of Great Britain, Victoria and a number of the States of this Union. The belief is fortified by a very remarkable collection of documents submitted on behalf of the appellants, material here, I conceive, only as showing that the 312belief reasonably may be held. . . . If a legislature should adopt . . . the doctrine of modern economists of all schools, that “freedom of contract is a misnomer as applied to a contract between an employer and an ordinary individual employee,” I could not pronounce an opinion with which I agree impossible to be entertained by reasonable men. . . .

I am of opinion that the statute is valid and that the decree should be reversed.




ASSIGNMENT 3

4. “Personal” Liberty in the Progressive Era

The Fourteenth Amendment provides that a state cannot “deprive any person of life, liberty, or property, without due process of law.” Since the New Deal, the Supreme Court has tended to provide less protection for economic liberty than it does for personal liberty. During the Progressive Era, however, the Court did not draw any distinction between economic and personal liberty. The Justices reviewed laws that burdened both categories of rights on the same terms. But we will still categorize the cases in this chapter as personal liberty cases. Why? Unlike the old cases concerning economic liberty, which are no longer good law, the old cases concerning personal liberty are still good law today. For this reason, it is helpful to consider the two categories of cases separately.

We have already studied four economic liberty cases decided during the Progressive Era: Lochner v. New York (1905), Muller v. Oregon (1908), Buchanan v. Warley (1917), and Adkins v. Children’s Hospital (1923). In this chapter, we will study three personal liberty cases from the same period: Meyer v. Nebraska (1923), Pierce v. Society of Sisters (1925), and Buck v. Bell (1927).

Meyer and Pierce illustrate how courts reviewed personal liberty cases in the same fashion as economic liberty cases. Today, unlike Lochner and Adkins, which are no longer good law, Meyer and Pierce remain good law. The Court continues to cite them in cases that protect “unenumerated” personal liberties under the Due Process Clauses. The third case in this section, Buck v. Bell (1927), upheld the constitutionality of a eugenics law that forcibly sterilized “imbeciles.” Though often reviled, Buck nevertheless remains good law. Courts still cite it to analyze the scope of the state’s power to protect the public’s health.


[image: Photograph of Robert Meyer]

Nebraska prosecuted Robert Meyer, who taught at a private Lutheran school. His offense? Teaching German Bible stories to a ten-year-old student.


STUDY GUIDE


	What method does the Court use to resolve Meyer v. Nebraska? Justice McReynolds extolled the virtues of the liberty interest in question. How exactly does he conclude that the statute is unconstitutional?
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	Is there any principled textual or constitutional distinction between the scrutiny of laws that burden economic liberties and laws that burden personal liberties? Do Meyer v. Nebraska, as well as the next case in this section, Pierce v. Society of Sisters, recognize this distinction?

	How does Justice McReynolds come up with this list of rights protected by the Due Process Clause: “the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men”?

	Is Meyer premised on the First Amendment right to free speech or free exercise of religion? In 1923, did the First Amendment limit the state’s police powers?





Meyer v. State of Nebraska 262 U.S. 390 (1923)
[image: ] Video on CasebookConnect.com

Mr. Justice McReynolds delivered the opinion of the Court.

Plaintiff in error was tried and convicted in the district court for Hamilton County, Nebraska, under an information which charged that on May 25, 1920, while an instructor in Zion Parochial School he unlawfully taught the subject of reading in the German language to Raymond Parpart, a child of ten years, who had not attained and successfully passed the eighth grade. The information is based upon “An act relating to the teaching of foreign languages in the state of Nebraska” . . . which follows:


Section 1. No person, individually or as a teacher, shall, in any private, denominational, parochial or public school, teach any subject to any person in any language other than the English language.

Sec. 2. Languages, other than the English language, may be taught as languages only after a pupil shall have attained and successfully passed the eighth grade as evidenced by a certificate of graduation issued by the county superintendent of the county in which the child resides.

Sec. 3. Any person who violates any of the provisions of this act shall be deemed guilty of a misdemeanor.



[T]he offense charged and established was “the direct and intentional teaching of the German language as a distinct subject to a child who had not passed the eighth grade,” in the parochial school maintained by Zion Evangelical Lutheran Congregation, a collection of Biblical stories being used therefore. And it held that the statute forbidding this did not conflict with the Fourteenth Amendment, but was a valid exercise of the police power. The following excerpts from the [Nebraska Supreme Court’s] opinion indicate the reasons advanced to support the conclusion:


“The salutary purpose of the statute is clear. The Legislature had seen the baneful effects of permitting foreigners, who had taken residence in this country, to rear and educate their children in the language of their native land. The result of that condition was found to be inimical 314to our own safety. To allow the children of foreigners, who had emigrated here, to be taught from early childhood the language of the country of their parents was to rear them with that language as their mother tongue. It was to educate them so that they must always think in that language, and, as a consequence, naturally inculcate in them the ideas and sentiments foreign to the best interests of this country. The statute, therefore, was intended not only to require that the education of all children be conducted in the English language, but that, until they had grown into that language and until it had become a part of them, they should not in the schools be taught any other language. The obvious purpose of this statute was that the English language should be and become the mother tongue of all children reared in this state. The enactment of such a statute comes reasonably within the police power of the state.”



. . . The problem for our determination is whether the statute as construed and applied unreasonably infringes the liberty guaranteed to the plaintiff in error by the Fourteenth Amendment. “No state shall . . . deprive any person of life, liberty, or property without due process of law.”

While this Court has not attempted to define with exactness the liberty thus guaranteed, the term has received much consideration and some of the included things have been definitely stated. Without doubt, it denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men. [Justice McReynolds cites more than a dozen cases, including several that you have studied: Slaughter-House Cases, Yick Wo, Lochner, and Adkins. —  Eds.] The established doctrine is that this liberty may not be interfered with, under the guise of protecting the public interest, by legislative action which is arbitrary or without reasonable relation to some purpose within the competency of the State to effect. Determination by the Legislature of what constitutes proper exercise of police power is not final or conclusive but is subject to supervision by the courts.

The American people have always regarded education and acquisition of knowledge as matters of supreme importance which should be diligently promoted. The [Northwestern] Ordinance of 1787 declares, “Religion, morality and knowledge being necessary to good government and the happiness of mankind, schools and the means of education shall forever be encouraged.” Corresponding to the right of control, it is the natural duty of the parent to give his children education suitable to their station in life; and nearly all the States, including Nebraska, enforce this obligation by compulsory laws.

Practically, education of the young is only possible in schools conducted by especially qualified persons who devote themselves thereto. The calling always has been regarded as useful and honorable, essential, indeed, to the public welfare. Mere knowledge of the German language cannot reasonably be regarded as harmful. Heretofore it has been commonly looked upon as helpful and desirable. Plaintiff in error taught this language in school as part of his occupation. His right thus to teach and the right of parents to engage him so to instruct their children, we think, are within the liberty of the Amendment.

The challenged statute forbids the teaching in school of any subject except in English; also the teaching of any other language until the pupil has attained and successfully passed the eighth grade, which is not usually accomplished before the age of twelve. The Supreme Court of the state has held that “the so-called ancient or dead languages” are 315not “within the spirit or the purpose of the act.” Latin, Greek, Hebrew are not proscribed; but German, French, Spanish, Italian, and every other alien speech are within the ban. Evidently the legislature has attempted materially to interfere with the calling of modern language teachers, with the opportunities of pupils to acquire knowledge, and with the power of parents to control the education of their own.

It is said the purpose of the legislation was to promote civic development by inhibiting training and education of the immature in foreign tongues and ideals before they could learn English and acquire American ideals, and “that the English language should be and become the mother tongue of all children reared in this State.” It is also affirmed that the foreign born population is very large, that certain communities commonly use foreign words, follow foreign leaders, move in a foreign atmosphere, and that the children are thereby hindered from becoming citizens of the most useful type and the public safety is imperiled.

That the State may do much, go very far, indeed, in order to improve the quality of its citizens, physically, mentally and morally, is clear; but the individual has certain fundamental rights which must be respected. The protection of the Constitution extends to all, to those who speak other languages as well as to those born with English on the tongue. Perhaps it would be highly advantageous if all had ready understanding of our ordinary speech, but this cannot be coerced by methods which conflict with the Constitution —  a desirable end cannot be promoted by prohibited means.

For the welfare of his Ideal Commonwealth, Plato suggested a law which should provide:


That the wives of our guardians are to be common, and their children are to be common, and no parent is to know his own child, nor any child his parent. . . . The proper officers will take the offspring of the good parents to the pen or fold, and there they will deposit them with certain nurses who dwell in a separate quarter; but the offspring of the inferior, or of the better when they chance to be deformed, will be put away in some mysterious, unknown place, as they should be.



In order to submerge the individual and develop ideal citizens, Sparta assembled the males at seven into barracks and intrusted their subsequent education and training to official guardians. Although such measures have been deliberately approved by men of great genius their ideas touching the relation between individual and state were wholly different from those upon which our institutions rest; and it hardly will be affirmed that any Legislature could impose such restrictions upon the people of a state without doing violence to both letter and spirit of the Constitution.

The desire of the legislature to foster a homogeneous people with American ideals prepared readily to understand current discussions of civic matters is easy to appreciate. Unfortunate experiences during the late war and aversion toward every character of truculent adversaries were certainly enough to quicken that aspiration. But the means adopted, we think, exceed the limitations upon the power of the State and conflict with rights assured to plaintiff in error. The interference is plain enough and no adequate reason therefor in time of peace and domestic tranquility has been shown.

The power of the State to compel attendance at some school and to make reasonable regulations for all schools, including a requirement that they shall give instructions in English, is not questioned. Nor has challenge been made of the State’s power to prescribe 316a curriculum for institutions which it supports. Those matters are not within the present controversy. Our concern is with the prohibition approved by the [Nebraska] Supreme Court. Adams v. Tanner (1917) pointed out that mere abuse incident to an occupation ordinarily useful is not enough to justify its abolition, although regulation may be entirely proper. No emergency has arisen which renders knowledge by a child of some language other than English so clearly harmful as to justify its inhibition with the consequent infringement of rights long freely enjoyed. We are constrained to conclude that the statute as applied is arbitrary and without reasonable relation to any end within the competency of the state.

As the statute undertakes to interfere only with teaching which involves a modern language, leaving complete freedom as to other matters, there seems no adequate foundation for the suggestion that the purpose was to protect the child’s health by limiting his mental activities. It is well known that proficiency in a foreign language seldom comes to one not instructed at an early age, and experience shows that this is not injurious to the health, morals or understanding of the ordinary child. . . .

Reversed.

Mr. Justice Holmes and Mr. Justice Sutherland dissent.



Justice Holmes dissented in Meyer v. Nebraska. Once again, he declined to find that a state law violated the Due Process Clause. Though he did not write a dissent for Meyer v. Nebraska, Holmes did write a separate opinion in Bartels v. State of Iowa, 262 U.S. 404 (1923). This companion case considered the constitutionality of an Iowa law that “prohibit[ed] the teaching of German to pupils below the eighth grade.” Holmes would have upheld the Nebraska statute, but found the Iowa statute unconstitutional because it singled out the teaching of only one language, German. Here is his partial dissent:

Mr. Justice Holmes.

We all agree, I take it, that it is desirable that all the citizens of the United States should speak a common tongue, and therefore that the end aimed at by the statute is a lawful and proper one. The only question is whether the means adopted deprive teachers of the liberty secured to them by the Fourteenth Amendment. It is with hesitation and unwillingness that I differ from my brethren with regard to a law like this but I cannot bring my mind to believe that in some circumstances, and circumstances existing it is said in Nebraska, the statute might not be regarded as a reasonable or even necessary method of reaching the desired result. The part of the act with which we are concerned deals with the teaching of young children. Youth is the time when familiarity with a language is established and if there are sections in the State where a child would hear only Polish or French or German spoken at home I am not prepared to say that it is unreasonable to provide that in his early years he shall hear and speak only English at school. But if it is reasonable it is not an undue restriction of the liberty either of teacher or scholar. No one would doubt that a teacher might be forbidden to teach many things, and the only criterion of his liberty under the Constitution that I can think of is “whether, considering the end in view, the statute passes the bounds of reason and assumes the character of a merely arbitrary fiat.” Purity Extract & Tonic Co. v. Lynch (1912); Hebe Co. 317v. Shaw (1919); Jacob Ruppert v. Caffey (1920). I think I appreciate the objection to the law but it appears to me to present a question upon which men reasonably might differ and therefore I am unable to say that the Constitution of the United States prevents the experiment being tried.

I agree with the Court as to the special proviso against the German language contained in the statute dealt with in Bohning v. Ohio.

Mr. Justice Sutherland concurs in this opinion.


STUDY GUIDE


	Pierce v. Society of Sisters is still treated as good law. Today, the Court cites Pierce in cases that recognize fundamental personal rights. However, Pierce actually found that the Oregon law violates an “economic” liberty. In turn, this right was premised on a personal choice: the parents’ decision to send their children to private schools.

	Is Pierce premised on the First Amendment right to free exercise of religion? In 1925, did the First Amendment limit the state’s police powers?

	The Society of Sisters was a corporation. Do corporations have constitutional rights?






Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary 268 U.S. 510 (1925)
[image: ] Video on CasebookConnect.com

Mr. Justice McReynolds delivered the opinion of the Court. . . .

The challenged Act . . . requires every parent, guardian or other person having control or charge or custody of a child between eight and sixteen years to send him “to a public school for the period of time a public school shall be held during the current year” in the district where the child resides; and failure so to do is declared a misdemeanor. There are exemptions —  not specially important here —  for children who are not normal, or who have completed the eighth grade, or whose parents or private teachers reside at considerable distances from any public school, or who hold special permits from the County Superintendent. The manifest purpose is to compel general attendance at public schools by normal children, between eight and sixteen, who have not completed the eighth grade. And without doubt enforcement of the statute would seriously impair, perhaps destroy, the profitable features of appellees’ business and greatly diminish the value of their property.

Appellee, the Society of Sisters, is an Oregon corporation, organized in 1880, with power to care for orphans, educate and instruct the youth, establish and maintain academies or schools, and acquire necessary real and personal property. It has long devoted its property and effort to the secular and religious education and care of children, and has acquired the valuable good will of many parents and guardians. It conducts interdependent primary and high schools and junior colleges, and maintains orphanages for the custody and control of children between eight and sixteen. In its primary schools many children between those ages are taught the subjects usually pursued in Oregon public schools during the first eight years. Systematic religious instruction and moral training according to the tenets of the Roman Catholic Church are also regularly provided. All courses of study, both temporal and religious, contemplate continuity of training under appellee’s charge; the primary schools are essential to the system and the most profitable. It owns valuable buildings, especially constructed and equipped for school purposes. The business is remunerative —  the annual income from primary schools exceeds $30,000 —  and the successful conduct of this requires longtime contracts with teachers and parents. The Compulsory Education Act of 1922 has already caused the withdrawal from its schools of children who would otherwise continue, and their income has steadily declined. The appellants, public officers, have proclaimed their purpose strictly to enforce the statute.
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[image: A group photograph of the Sisters of the Holy Names of Jesus and Mary circa 1863, posed in habits and holding crucifixes.]

Sisters of the Holy Names of Jesus and Mary, 1863


[image: Photograph of Hill Military Academy circa 1903]

The Oregon law did not affect only religious schools. The Hill Military Academy was also affected by the compulsory education law.
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. . . [T]he Society’s bill alleges that the enactment conflicts with the right of parents to choose schools where their children will receive appropriate mental and religious training, the right of the child to influence the parents’ choice of a school, the right of schools and teachers therein to engage in a useful business or profession, and is accordingly repugnant to the Constitution and void. And, further, that unless enforcement of the measure is enjoined the corporation’s business and property will suffer irreparable injury. Appellee Hill Military Academy is a private corporation organized in 1908 under the laws of Oregon, engaged in owning, operating, and conducting for profit an elementary, college preparatory, and military training school for boys between the ages of 5 and 21 years. . . . By reason of the statute and threat of enforcement [the Military Academy’s] business is being destroyed and its property depreciated; parents and guardians are refusing to make contracts for the future instruction of their sons, and some are being withdrawn. . . .

No question is raised concerning the power of the State reasonably to regulate all schools, to inspect, supervise and examine them, their teachers and pupils; to require that all children of proper age attend some school, that teachers shall be of good moral character and patriotic disposition, that certain studies plainly essential to good citizenship must be taught, and that nothing be taught which is manifestly inimical to the public welfare.

The inevitable practical result of enforcing the act under consideration would be destruction of appellees’ primary schools, and perhaps all other private primary schools for normal children within the state of Oregon. These parties are engaged in a kind of undertaking not inherently harmful, but long regarded as useful and meritorious. Certainly there is nothing in the present records to indicate that they have failed to discharge their obligations to patrons, students, or the state. And there are no peculiar circumstances or present emergencies which demand extraordinary measures relative to primary education.

Under the doctrine of Meyer v. Nebraska (1923), we think it entirely plain that the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control. As often heretofore pointed out, rights guaranteed by the Constitution may not be abridged by legislation which has no reasonable relation to some purpose within the competency 320of the State. The fundamental theory of liberty upon which all governments in this Union repose excludes any general power of the State to standardize its children by forcing them to accept instruction from public teachers only. The child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations. . . .

Appellees are corporations, and therefore, it is said, they cannot claim for themselves the liberty which the Fourteenth Amendment guarantees. Accepted in the proper sense, this is true. . . . But they have business and property for which they claim protection. These are threatened with destruction through the unwarranted compulsion which appellants are exercising over present and prospective patrons of their schools. And this court has gone very far to protect against loss threatened by such action. The courts of the state have not construed the act, and we must determine its meaning for ourselves. Evidently it was expected to have general application and cannot be construed as though merely intended to amend the charters of certain private corporations, as in Berea College v. Kentucky (1908).* No argument in favor of such view has been advanced. . . .



In Meyer v. Nebraska and Pierce v. Society of Sisters, the Supreme Court closely scrutinized and declared unconstitutional state legislation that intruded on personal liberty. Specifically, the Court assessed whether the restrictions served an end that was “within the competency of the state” —  that is, the health and safety of the public. The Court found that the challenged laws in Meyer and Pierce could not be justified as health and safety measures. In the next case, the Court did quite the opposite. In Buck v. Bell, eight Justices upheld the constitutionality of Virginia’s eugenics law, by which so-called imbeciles were forcibly sterilized. Alongside Dred Scott, Korematsu, and Plessy, Buck is considered as part of the Supreme Court’s “anti-canon.”
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STUDY GUIDE


	Eugenics broadly refers to the idea that mankind can improve the population by reducing the reproduction of undesirable genetic traits. For example, eugenicists wanted to prevent interracial couples from having mixed-race children. They also wanted the state to sterilize those deemed “undesirable,” so they could not reproduce. This movement is often associated with Nazi Germany. In fact, decades before the rise of the National Socialist Party in Germany, many Americans accepted eugenics as a scientific truth. This view was especially popular among progressives, though it enjoyed widespread support throughout the United States as settled science.

	Professor Victoria Nourse observed that at “a mere five paragraphs long, Buck v. Bell could represent the highest ratio of injustice per word ever signed on to by eight Supreme Court Justices, progressive and conservative alike.”* Holmes boasted that he “purposely used short and rather brutal words” to make his colleagues mad. Why do you think Justice Holmes wrote the opinion in such a manner?

	Should the Supreme Court base constitutional law decisions on social science? Should the Court have cited the Brandeis Brief in Muller v. Oregon? What about Brown v. Board of Education (1954), which cited research about the effects of segregation?

	In Jacobson v. Massachusetts (1905), the Court upheld a law that penalized people who refused to be vaccinated. The law did not forcibly compel people to get vaccinated. Can you distinguish Buck v. Bell from Jacobson?

	Justice Holmes observed that Carrie Buck was given a proper trial and hearing. Therefore, he reasoned, she was given all the process that she was due. If you reject what is now called “substantive due process,” must Buck v. Bell be correct? Buck did not in fact receive a fair trial: her attorney served on the Board of Directors of the Epileptic Colony, and called no witnesses in her defense. Further, it is not clear that Carrie fully understood what surgery the government sought to perform. This appeal was a test case, designed to get the Supreme Court to uphold the sterilization regime.

	In a letter, Justice Holmes wrote, “[I]f my fellow citizens want to go to Hell I will help them. It’s my job.” Does that philosophy explain the deference he gave to the government in this case?






Buck v. Bell 274 U.S. 200 (1927)
[image: ] Video on CasebookConnect.com

Mr. Justice Holmes delivered the opinion of the Court.

This is a writ of error to review a judgment of the Supreme Court of Appeals of the State of Virginia, affirming a judgment of the Circuit Court of Amherst County, by which the defendant in error, the superintendent of the State Colony for Epileptics and Feeble Minded, was ordered to perform the operation of salpingectomy upon Carrie Buck, the plaintiff in error, for the purpose of making her sterile. The case comes here upon the contention that the statute authorizing the judgment is void under the Fourteenth Amendment as denying to the plaintiff in error due process of law and the equal protection of the laws.
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[image: Photograph of Carrie Buck with her mother Emma Buck, circa 1924.]

Carrie Buck (left), with her mother, Emma Buck (right)


The women sit side-by-side on a bench outside with serious expressions. Carrie Buck clasps her hands in her lap, and Emma Buck rests her hand on Carrie's shoulder.




[image: Photograph of Alice Dobbs holding Carrie Buck's infant daughter, circa 1924.]

Alice Dobbs holding Carrie’s daughter, Vivian Buck

The Virginia Colony for Epileptics and Feeble Minded selected Carrie Buck as the first patient to sterilize for a very specific reason. The Colony’s doctor determined that the women in Buck’s family line were all “feeble-minded.” First, Carrie’s mother, Emma, was deemed promiscuous because she contracted syphilis and gave birth out of wedlock. Second, Carrie was also deemed promiscuous. She too gave birth out of wedlock. Third, Carrie’s six-month-old baby, Vivian, was deemed an “imbecile.” Why? She failed a “mental test.” A coin was held in front of the infant’s face, and she did not pay attention to it. The Colony used Carrie to prove that imbecility was hereditary and, in the interest of the public health, sterilization was the only way to stop this line from reproducing.
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Carrie Buck was sterilized at the Virginia State Epileptic Colony in Amherst County. This facility would continue performing eugenic sterilizations until 1956.



Carrie Buck is a feeble-minded white woman who was committed to the State Colony above mentioned in due form. She is the daughter of a feeble-minded mother in the same institution, and the mother of an illegitimate feeble-minded child. She was eighteen years old at the time of the trial of her case in the Circuit Court in the latter part of 1924. An Act of Virginia approved March 20, 1924* recites that the health of the patient and the welfare of society may be promoted in certain cases by the sterilization of mental defectives, under careful safeguard, etc.; that the sterilization may be effected in males by vasectomy and in females by salpingectomy, without serious pain or substantial danger to life; that the Commonwealth is supporting in various institutions many defective persons who if now discharged would become a menace but if incapable of procreating might be discharged with safety and become self-supporting with benefit to themselves and to society; and that experience has shown that heredity plays an important part in the transmission of insanity, imbecility, etc. The statute then enacts that whenever the superintendent of certain institutions including the abovenamed State Colony shall be of opinion that it is for the best interest of the patients and of society that an inmate under his care should be sexually sterilized, he may have the operation performed upon any patient afflicted with hereditary forms of insanity, imbecility, etc., on complying with the very careful provisions by which the act protects the patients from possible abuse.

The superintendent first presents a petition to the special board of directors of his hospital or colony, stating the facts and the grounds for his opinion, verified by affidavit. Notice of the petition and of the time and place of the hearing in the institution is to be served upon the inmate, and also upon his guardian, and if there is no guardian the superintendent is to apply to the Circuit Court of the County to appoint one. If the inmate is a minor notice also is to be given to his parents, if any, with a copy of the petition. The board is to see to it that the inmate may attend the hearings if desired by him or his guardian. The evidence is all to be reduced to writing, and after the board has made its order for or against the operation, the superintendent, or the inmate, or his guardian, may appeal to the Circuit Court of the County. The Circuit Court may consider the record of the board and the evidence before it and such other admissible evidence as may be offered, and may affirm, revise, or reverse the order of the board and enter such order as it deems just. Finally any party may apply to the Supreme Court of Appeals, which, if it grants the appeal, is to hear the case upon the record of the trial in the Circuit Court and may enter such order as it thinks the Circuit Court should have entered. There can be no doubt that so far as procedure is concerned 324the rights of the patient are most carefully considered, and as every step in this case was taken in scrupulous compliance with the statute and after months of observation, there is no doubt that in that respect the plaintiff in error has had due process at law.

The attack is not upon the procedure but upon the substantive law. It seems to be contended that in no circumstances could such an order be justified. It certainly is contended that the order cannot be justified upon the existing grounds. The judgment finds the facts that have been recited and that Carrie Buck “is the probable potential parent of socially inadequate offspring, likewise afflicted, that she may be sexually sterilized without detriment to her general health and that her welfare and that of society will be promoted by her sterilization,” and thereupon makes the order. In view of the general declarations of the Legislature and the specific findings of the Court obviously we cannot say as matter of law that the grounds do not exist, and if they exist they justify the result. We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it could not call upon those who already sap the strength of the State for these lesser sacrifices, often not felt to be such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind. The principle that sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes. Jacobson v. Massachusetts. Three generations of imbeciles are enough.



[image: Pedigree chart of Carrie Buck created to show the alleged hereditary nature of her mental disability in support of her sterilization]

Here is a rendering of Carrie Buck’s family tree. “F” stands for “feeble-minded.” Carrie Buck, her mother Emma, and her daughter Vivian are all designated with an “F” —  that is, “three generations of imbeciles.” Because of this purported hereditary chain of imbecility, Buck was selected as the ideal test case. Buck was not “promiscuous.” There is evidence that Buck was raped by the nephew of her caregivers, who then sent her to the Colony when she became pregnant.



The chart is titled "Most immediate Blood-kin of Carrie Buck. Showing illegitimacy and hereditary feeblemindedness." It shows a family tree of three generations of the Buck family.

The first generation concerns Emma Buck, in the chart named "Addie Emmit." She is labled as "Feebleminded." Five partners are shown, with 1 through 4 marked as "name unknown" and the fifth labeled "Frank Buck." Carrie Buck issued from the union of Emma Buck and Partner 1, and Doris Buck issued from the union with Partner 4. Carrie and Doris are both labeled feebleminded.

The second generation concerns Carrie Buck. Her union with Clarence Garland is shown issuing Vivian Alice Elaine Buck, who is marked as "Feebleminded"

The third generation, Vivian Buck, has the caption "B. 1924. Test at time showed backwardness."
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But, it is said, however it might be if this reasoning were applied generally, it fails when it is confined to the small number who are in the institutions named and is not applied to the multitudes outside. It is the usual last resort of constitutional arguments to point out shortcomings of this sort. But the answer is that the law does all that is needed when it does all that it can, indicates a policy, applies it to all within the lines, and seeks to bring within the lines all similarly situated so far and so fast as its means allow. Of course so far as the operations enable those who otherwise must be kept confined to be returned to the world, and thus open the asylum to others, the equality aimed at will be more nearly reached.

Judgment affirmed.

Mr. Justice Butler dissents.

[Justice Butler dissented without writing a separate opinion. —  Eds.]



In Lochner v. New York (1905), Holmes wrote, “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.” Some scholars have viewed this passage as a rejection of Social Darwinism —  or the survival of the fittest. In our discussion of Lochner earlier in the chapter, we noted that Holmes was actually rejecting Herbert Spencer’s “law of equal freedom.” Holmes was himself an enthusiastic Social Darwinist. In a letter, he bragged about “[o]ne decision that I wrote that gave me pleasure, establishing the constitutionality of a law permitting the sterilization of imbeciles.” That decision was, of course, Buck v. Bell.

Unlike other cases in the anti-canon —  such as Dred Scott, Plessy, and Korematsu — Buck v. Bell stands alone because there is no published dissent to counter the majority’s reasoning. Justice Butler noted his disagreement with the majority, but did not explain why. This was a somewhat common practice on the Taft Court.1 Butler’s dissent is often attributed to his membership in the Roman Catholic Church, which disapproved of eugenics. After writing his opinion in Buck, Justice Holmes opined to one of his colleagues that Butler was “[a]fraid of the Church. I’ll lay you a bet the Church beats the law.”2 This position, however, is mere speculation. Another scholar noted that “no other evidence has surfaced” to support the view that Butler’s dissent was inspired by his faith.3

Buck v. Bell would cast a long, dark shadow. After the Supreme Court upheld the Virginia model law, state courts began to relax their scrutiny of similar laws. By 1937, thirty-two states enforced their compulsory sterilization laws. This practice would continue until the 1960s. During the Nuremberg trials, attorneys defended Nazis by reading from Justice Holmes’s opinion. They sought to demonstrate that Americans, and not Germans, invented eugenics.

To this day, Buck has never been overturned, and remains good law. Courts continue to cite it when analyzing the scope of the state’s police power. For example, Roe v. Wade (1973) cited Holmes’s opinion. The majority recognized a limited right to abortion, but rejected the broader notion that “one has an unlimited right to do with one’s body as one 326pleases.” Justice Harry Blackmun wrote that in Buck v. Bell, the Court “refused to recognize an unlimited right of this kind.” More recently, in 2001, the Eighth Circuit Court of Appeals ruled “that involuntary sterilization is not always unconstitutional if it is a narrowly tailored means to achieve a compelling government interest.” Vaughn v. Ruoff, 253 F.3d 1124 (8th Cir. 2001). The court favorably cited Buck. It ruled that a “mildly retarded” woman could not seek damages from the government for compelling her to submit to tubal ligation sterilization.





ASSIGNMENT 4

B. FROM THE PRESUMPTION OF LIBERTY TO THE PRESUMPTION OF CONSTITUTIONALITY

States cannot deprive people of “life, liberty, or property” without the “due process of law.” There is some historical evidence to support the view that the “due process of law” requires a judicial process to determine whether a law that deprives a person of “life, liberty, or property” has unconstitutionally exceeded the legislature’s power. Such an action is not a valid “law.” The Supreme Court has adopted four distinct approaches to decide if the police power permits the enforcement of economic regulations: (1) the rebuttable presumption of liberty, (2) the rebuttable presumption of constitutionality, (3) the qualified presumption of constitutionality, and (4) the irrebuttable presumption of constitutionality. (We will cover the third and fourth approaches later in this chapter.)

During the first three decades of the twentieth century, the Supreme Court often reviewed economic regulations with a rebuttable presumption of liberty. When the Court did so, it presumed that an economic regulation was unconstitutional unless the government could provide factual evidence to show that the regulation was reasonable. Under this approach, the means must have a reasonable relation to proper ends. Further, the legislature must be competent to pursue those ends. Moreover, judges will engage with the government’s arguments to determine if they are accurate.

In three cases, the government failed to offer enough evidence to rebut the presumption of liberty: Lochner v. New York (1905), Buchanan v. Warley (1917), and Adkins v. Children’s Hospital (1923). Therefore, the laws in those three cases violated the Fourteenth Amendment. In Lochner and Adkins, conservative Justices halted progressive laws that lacked an adequate police power rationale, such as the protection of public health and safety. Buchanan was unanimous. In Muller v. Oregon (1908), however, the Court reached a different result. All nine Justices agreed that the evidence in the “Brandeis Brief” was persuasive enough to justify the maximum-hours law for female employees.

By 1931, the Court had begun to move away from the rebuttable presumption of liberty. Instead, the Court established the rebuttable presumption of constitutionality: economic regulations were now presumed to be constitutional. Yet that presumption could still be rebutted. How? The person whose liberty was being violated had to persuade the Court that the government was acting unreasonably. This approach most closely 327resembled Justice Harlan’s Lochner dissent. Professor James Bradley Thayer offered an early and influential articulation of this deferential approach in The Origin and Scope of the American Doctrine of Constitutional Law (1893). Thayer contended that “there is often a range of choice and judgment [and] in such cases the constitution does not impose upon the legislature any one specific opinion, but leaves open this range of choice; and that whatever choice is rational is constitutional.” Under this approach, the individual affected by the law bears the burden of proof to demonstrate why the law should be declared unconstitutional, and courts will generally defer to the arguments advanced by the government.

The Court applied this rebuttable presumption of constitutionality in three cases, which we will study in this section: O’Gorman & Young, Inc. v. Hartford Fire Insurance Company (1931), Nebbia v. New York (1934), and West Coast Hotel v. Parrish (1937). And in each case, the Court upheld the economic regulation as a reasonable exercise of the police power.



[image: Photograph of the Hughes Court]

The Hughes Court (1932-1937). Front row: Justices Brandeis and Van Devanter, Chief Justice Hughes, and Justices McReynolds and Sutherland. Back row: Justices Roberts, Butler, Stone, and Cardozo.




1. “Economic” Liberty Before the New Deal

Franklin D. Roosevelt was elected President in 1932. His “New Deal” policies aimed to reform the entire American economy. During Roosevelt’s first and second terms in 328office, the Supreme Court radically altered how it reviewed regulations of economic liberty. However, even to this day, many lawyers do not know why and when this change occurred. The story begins before Roosevelt even took office.

In February 1930, Chief Justice Taft resigned from the Supreme Court due to illness. One month later, Justice Sanford suddenly passed away. President Herbert Hoover, a Republican and avid political progressive, nominated Charles Evans Hughes and Owen Roberts to fill the two vacancies. In 1917, President Woodrow Wilson, a Democrat and a progressive, had appointed Hoover as director of the Food Administration. President Hoover’s two appointments began to shift the Court to the left.

Justice Roberts made an immediate impact on the Court in O’Gorman & Young, Inc. v. Hartford Fire Insurance Company. In April 1930, before he was confirmed, the Court had heard oral arguments in this case. At the time, there were only eight members on the bench. Apparently, the Court split 4-4 on whether the regulation was constitutional. Three weeks later, Justice Owen Roberts was confirmed, and O’Gorman was reargued the following term.* At that time, Justice Roberts cast the fifth and deciding vote to uphold the New Jersey insurance regulation. O’Gorman signaled the Court’s shifting approach toward a presumption of constitutionality for economic regulations. It is often assumed that this transition from the presumption of liberty to the presumption of constitutionality began after President Franklin D. Roosevelt’s election in 1932. O’Gorman, however, is an important marker. Before the New Deal began, the Court had started to abandon the Lochner Court’s presumption of liberty and its robust scrutiny of economic regulations. And this change was occasioned by two Hoover appointees.


STUDY GUIDE


	Compare O’Gorman to the three opinions in Lochner by Justices Peckham, Harlan, and Holmes. Which of these three opinions does O’Gorman most closely resemble?

	Justice Brandeis wrote the majority opinion in O’Gorman. Does his decision encourage government lawyers to submit so-called Brandeis Briefs? Such pleadings —  modeled on the brief filed by then-attorney Brandeis in Muller —  provided empirical support to justify the reasonableness, and thus the constitutionality, of laws. Or must the challenger to a law’s constitutionality file such a brief? Which party is in a better position to know the rationale for the passage of a statute: the government or the challenger?

	Pay attention to the standard employed by the dissenters in O’Gorman: whether the New Jersey law is “arbitrary, unreasonable and beyond the power of the legislature.” This standard reflects the limits of the police power of states. On this view of the police power, arbitrary or unreasonable laws are “beyond the power of the legislature” to enact and therefore violate the “due process of law.”
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O’Gorman & Young, Inc. v. Hartford Fire Insurance Co. 282 U.S. 251 (1931)
[image: ] Video on CasebookConnect.com

Mr. Justice Brandeis delivered the opinion of the Court.

These cases . . . present the question whether the following statutory provision . . . is consistent with the due process clause of the Fourteenth Amendment:


In order that rates for insurance against the hazards of fire shall be reasonable it shall be unlawful for any such insurer licensed in this State to . . . allow . . . any commission . . . in excess of a reasonable amount, to any person for acting as its agent in respect to any class of such insurance, nor . . . to allow, any commission . . . to any person for acting as its local agent in respect to any class of such insurance, in excess of that . . . allowed to any one of its local agents on such risks in this State.



. . .

Excessive commissions may result in an unreasonably high rate level or in impairment of the financial stability of the insurer. It was stated at the bar that the commission on some classes of insurance is as high as thirty-five per cent. Moreover, lack of a uniform scale of commissions allowed local agents for the same service may encourage unfair discrimination among policyholders by facilitating the forbidden practice of rebating. In the field of life insurance, such evils led long ago to legislative limitation of agents’ commissions.

The statute here questioned deals with a subject clearly within the scope of the police power. We are asked to declare it void on the ground that the specific method of regulation prescribed is unreasonable and hence deprives the plaintiff of due process of law. As underlying questions of fact may condition the constitutionality of legislation of this character, the presumption of constitutionality must prevail in the absence of some factual foundation of record for overthrowing the statute. It does not appear upon the face of the statute, or from any facts of which the court must take judicial notice, that in New Jersey evils did not exist in the business of fire insurance for which this statutory provision was an appropriate remedy. The action of the legislature and of the highest court of the State indicates that such evils did exist. The record is barren of any allegation of fact tending to show unreasonableness.

Affirmed.

Separate opinion of Mr. Justice Van Devanter, Mr. Justice McReynolds, Mr. Justice Sutherland, and Mr. Justice Butler.

We are of [the] opinion that the judgments below should be reversed. . . .

This Court has steadfastly upheld the general right to enter into private contract and has definitely disapproved attempts to fix prices by legislative fiat. “Freedom of contract is, nevertheless, the general rule and restraint the exception; and the exercise of legislative authority to abridge it can be justified only by the existence of exceptional circumstances.” “That the right to contract about one’s affairs is a part of the liberty of the individual protected by this clause [of the Fourteenth Amendment] is settled by the decisions of this court and is no longer open to question.” Adkins v. Children’s Hospital (1923); Adair v. United States (1908); Coppage v. Kansas (1915); Meyer v. Nebraska (1923). . . .
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In order to justify the denial of the right to make private contracts, some special circumstances sufficient to indicate the necessity therefor must be shown by the party relying upon the denial. Here the right freely to agree upon reasonable compensation has been abridged; and no special circumstances demanding such action have been disclosed. Under the construction placed upon the statute no agent can make an enforceable agreement with an insurance company definitely fixing his compensation. Always the company can defeat his claim for the agreed amount, reasonable in fact, by paying less to another agent.

The inability of the company to make enforceable agreements with necessary agents has no appreciable relation to fair rates. One agent’s efforts often produce much more valuable results than those of another. Such interference with the freedom of the parties hinders the proper conduct of the business and may ultimately cause increased rates. . . . In our view the statute is arbitrary, unreasonable and beyond the power of the legislature.



Justice Brandeis wrote the majority opinion in O’Gorman. He revived a version of Professor Thayer’s minimalist presumption of constitutionality. In doing so, he signaled the Court’s retreat from the Lochner Court’s “presumption of liberty.” While O’Gorman is obscure today, it was hailed at the time by Professor Walton H. Hamilton in the pages of the Columbia Law Review. Hamilton was an economist at Yale Law School, an ardent New Dealer, and a sharp critic of the Supreme Court’s skepticism toward social regulation.


The demand is to find an escape from the recent holdings predicated upon “freedom of contract” as “the rule,” from which a departure is to be allowed only in exceptional cases. The occasion calls not for the deft use of tactics, but for a larger strategy. The device of presumptions is almost as old as law; Brandeis revives the presumption that acts of a state legislature are valid and applies it to statutes regulating business activity. The factual brief has many times been employed to make a case for social legislation; Brandeis demands of the opponents of legislative acts a recitation of fact showing that the evil did not exist or that the remedy was inappropriate. He appeals from precedents to more venerable precedents, reverses the rules of presumption and proof in cases involving the control of industry; and sets up a realistic test of constitutionality. It is all done with such legal verisimilitude that a discussion of particular cases is unnecessary; it all seems obvious —  once Brandeis has shown how the trick is done. It is attended with so little fanfare of judicial trumpets that it might have passed almost unnoticed, save for the dissenters, who usurp the office of the Greek tragedy and comment upon the action. Yet the argument which degrades “freedom of contract” to a constitutional doctrine of the second magnitude is compressed into a single compelling paragraph.



Today, the “Brandeis Brief” is still praised for injecting some much-needed empirical “realism” into the judicial system, rather than courts relying on more “formalist” reasoning based on rules. Yet the presumption adopted by Justice Brandeis in O’Gorman is itself a formal rule. Under this rule, a state’s actions are simply presumed to be reasonable in the absence of any empirical evidence showing why. Even so, in O’Gorman, Brandeis does not prevent opponents from proving with empirical evidence that a statute is irrational. That door would finally be shut by the Warren Court, a decade after President Roosevelt’s death.
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Home delivery by large distributors in competition with stores like Nebbia’s

New York fixed the price of milk at nine cents per quart. Grocer Leo Nebbia offered his customers a special deal to get around the law. If a customer bought two quarts of milk at the regulated price of nine cents each —  for a total of eighteen cents —  Nebbia would throw in a free loaf of Italian bread, which was worth five cents. With this deal, customers received twenty-three cents of groceries, for only eighteen cents. New York charged Nebbia with violating the price-control law. He was convicted of offering his customers a discount and was sentenced to pay a criminal fine.




STUDY GUIDE


	Nebbia v. People of the State of New York is another pre-1937 economic liberty case. This criminal prosecution marked the movement away from the Court’s Progressive Era skepticism of economic legislation —  the presumption of liberty. Nebbia continued this shift toward a presumption of constitutionality.

	The New York law was defended as a way to help dairy farmers by raising milk prices for everyone —  including the poor. The dissenters explain, however, that the farmers would likely not benefit from the increased prices. Instead, the biggest beneficiaries of the law were the large firms that delivered milk directly to homes. Their prices were being undercut by small mom-and-pop stores that did not incur delivery costs. In this way, the minimum price for milk protected the profits of larger milk distributors, rather than helping the dairy farmers.

	Which Lochner dissent does Justice Owen Roberts’s majority opinion most closely resemble: that of Justice Harlan, or that of Justice Holmes?

	Justice McReynolds dissented, joined by Justices Van Devanter, Sutherland, and Butler. Do they maintain that such economic regulations are always unconstitutional? Does their approach resemble that of Justice Peckham’s majority opinion in Lochner?
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Nebbia v. People of State of New York 291 U.S. 502 (1934)
[image: ] Video on CasebookConnect.com

Mr. Justice Roberts delivered the opinion of the Court.

The Legislature of New York established, by Chapter 158 of the Laws of 1933, a Milk Control Board with power, among other things to “fix minimum and maximum . . . retail prices to be charged by . . . stores to consumers for consumption off the premises where sold.” The Board fixed nine cents as the price to be charged by a store for a quart of milk. Nebbia, the proprietor of a grocery store in Rochester, sold two quarts and a 5-cent loaf of bread for 18 cents; and was convicted for violating the Board’s order. At his trial he asserted the statute and order contravene[s]  . . . the due process clause of the Fourteenth Amendment, and renewed the contention in successive appeals to the county court and Court of Appeals. Both overruled his claim and affirmed the conviction.

The question for decision is whether the Federal Constitution prohibits a state from so fixing the selling price of milk. We first inquire as to the occasion for the legislation and its history.

During 1932 the prices received by farmers for milk were much below the cost of production. The decline in prices during 1931 and 1932 was much greater than that of prices generally. The situation of the families of dairy producers had become desperate and called for state aid similar to that afforded the unemployed, if conditions should not improve.

On March 10, 1932, the senate and assembly resolved, “That a joint Legislative Committee is hereby created . . . to investigate the causes of the decline of the price of milk to producers and the resultant effect of the low prices upon the dairy industry and the future supply of milk to the cities of the State; to investigate the cost of distribution of milk and its relation to prices paid to milk producers, to the end that the consumer may be assured of an adequate supply of milk at a reasonable price, both to producer and consumer.” . . . The committee organized May 6, 1932, and its activities lasted nearly a year. It held 13 public hearings at which 254 witnesses testified and 2,350 typewritten pages of testimony were taken. Numerous exhibits were submitted. . . . The conscientious effort and thoroughness exhibited by the report lend weight to the committee’s conclusions.

In part those conclusions are: Milk is an essential item of diet. It cannot long be stored. It is an excellent medium for growth of bacteria. These facts necessitate safeguards in its production and handling for human consumption which greatly increase the cost of the business. Failure of producers to receive a reasonable return for their labor and investment over an extended period threaten a relaxation of vigilance against contamination. The production and distribution of milk is a paramount industry of the state, and largely affects the health and prosperity of its people. Dairying yields fully one-half of the total income from all farm products. Dairy farm investment amounts to approximately $1,000,000,000. Curtailment or destruction of the dairy industry would cause a serious economic loss to the people of the state. . . .

Various remedies were suggested, amongst them united action by producers, the fixing of minimum prices for milk and cream by state authority, and the imposition of certain graded taxes on milk dealers proportioned so as to equalize the cost of milk and cream to all dealers and so remove the cause of price-cutting. The Legislature adopted [the price control] as a method of correcting the evils, which the report of the committee 333showed could not be expected to right themselves through the ordinary play of the forces of supply and demand, owing to the peculiar and uncontrollable factors affecting the industry. . . .

Under our form of government the use of property and the making of contracts are normally matters of private and not of public concern. The general rule is that both shall be free of governmental interference. But neither property rights nor contract rights are absolute; for government cannot exist if the citizen may at will use his property to the detriment of his fellows, or exercise his freedom of contract to work them harm. Equally fundamental with the private right is that of the public to regulate it in the common interest. As Chief Justice Marshall said, speaking specifically of inspection laws, such laws form “a portion of that immense mass of legislation which embraces everything within the territory of a state . . . all which can be most advantageously exercised by the states themselves. Inspection laws, quarantine laws, health laws of every description, as well as laws for regulating the internal commerce of a state, . . . are component parts of this mass.” Gibbons v. Ogden (1824). . . . No exercise of the private right can be imagined which will not in some respect, however slight, affect the public; no exercise of the legislative prerogative to regulate the conduct of the citizen which will not to some extent abridge his liberty or affect his property. But subject only to constitutional restraint the private right must yield to the public need.

The milk industry in New York has been the subject of long-standing and drastic regulation in the public interest. The legislative investigation of 1932 was persuasive of the fact that for this and other reasons unrestricted competition aggravated existing evils and the normal law of supply and demand was insufficient to correct maladjustments detrimental to the community. The inquiry disclosed destructive and demoralizing competitive conditions and unfair trade practices which resulted in retail price cutting and reduced the income of the farmer below the cost of production. We do not understand the appellant to deny that in these circumstances the Legislature might reasonably consider further regulation and control desirable for protection of the industry and the consuming public. That body believed conditions could be improved by preventing destructive price-cutting by stores which, due to the flood of surplus milk, were able to buy at much lower prices than the larger distributors and to sell without incurring the delivery costs of the latter. In the order of which complaint is made the Milk Control Board fixed a price of ten cents per quart for sales by a distributor to a consumer, and nine cents by a store to a consumer, thus recognizing the lower costs of the store, and endeavoring to establish a differential which would be just to both. In the light of the facts the order appears not to be unreasonable or arbitrary, or without relation to the purpose to prevent ruthless competition from destroying the wholesale price structure on which the farmer depends for his livelihood, and the community for an assured supply of milk.

But we are told that because the law essays to control prices it denies due process. Notwithstanding the admitted power to correct existing economic ills by appropriate regulation of business, even though an indirect result may be a restriction of the freedom of contract or a modification of charges for services or the price of commodities, the appellant urges that direct fixation of prices is a type of regulation absolutely forbidden. His position is that the Fourteenth Amendment requires us to hold the challenged statute void for this reason alone. The argument runs that the public control of rates or prices is per se unreasonable and unconstitutional, save as applied to businesses affected with a 334public interest; that a business so affected is one in which property is devoted to an enterprise of a sort which the public itself might appropriately undertake, or one whose owner relies on a public grant or franchise for the right to conduct the business, or in which he is bound to serve all who apply; in short, such as is commonly called a public utility; or a business in its nature a monopoly. The milk industry, it is said, possesses none of these characteristics, and, therefore, not being affected with a public interest, its charges may not be controlled by the state. Upon the soundness of this contention the appellant’s case against the statute depends. . . .

[T]here is no closed class or category of businesses affected with a public interest, and the function of courts in the application of the Fifth and Fourteenth Amendments is to determine in each case whether circumstances vindicate the challenged regulation as a reasonable exertion of governmental authority or condemn it as arbitrary or discriminatory. The phrase “affected with a public interest” can, in the nature of things, mean no more than that an industry, for adequate reason, is subject to control for the public good. In several of the decisions of this court wherein the expressions “affected with a public interest,” and “clothed with a public use,” have been brought forward as the criteria of the validity of price control, it has been admitted that they are not susceptible of definition and form an unsatisfactory test of the constitutionality of legislation directed at business practices or prices. These decisions must rest, finally, upon the basis that the requirements of due process were not met because the laws were found arbitrary in their operation and effect. But there can be no doubt that upon proper occasion and by appropriate measures the state may regulate a business in any of its aspects, including the prices to be charged for the products or commodities it sells.

So far as the requirement of due process is concerned, and in the absence of other constitutional restriction, a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose. The courts are without authority either to declare such policy, or, when it is declared by the legislature, to override it. If the laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of due process are satisfied, and judicial determination to that effect renders a court functus officio. “Whether the free operation of the normal laws of competition is a wise and wholesome rule for trade and commerce is an economic question which this court need not consider or determine.” Northern Securities Co. v. United States (1904). And it is equally clear that if the legislative policy be to curb unrestrained and harmful competition by measures which are not arbitrary or discriminatory it does not lie with the courts to determine that the rule is unwise. With the wisdom of the policy adopted, with the adequacy or practicability of the law enacted to forward it, the courts are both incompetent and unauthorized to deal. The course of decision in this court exhibits a firm adherence to these principles. Times without number we have said that the Legislature is primarily the judge of the necessity of such an enactment, that every possible presumption is in favor of its validity, and that though the court may hold views inconsistent with the wisdom of the law, it may not be annulled unless palpably in excess of legislative power.40
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The lawmaking bodies have in the past endeavored to promote free competition by laws aimed at trusts and monopolies. The consequent interference with private property and freedom of contract has not availed with the courts to set these enactments aside as denying due process. Where the public interest was deemed to require the fixing of minimum prices, that expedient has been sustained. If the lawmaking body within its sphere of government concludes that the conditions or practices in an industry make unrestricted competition an inadequate safeguard of the consumer’s interests, produce waste harmful to the public, threaten ultimately to cut off the supply of a commodity needed by the public, or portend the destruction of the industry itself, appropriate statutes passed in an honest effort to correct the threatened consequences may not be set aside because the regulation adopted fixes prices reasonably deemed by the legislature to be fair to those engaged in the industry and to the consuming public. And this is especially so where, as here, the economic maladjustment is one of price, which threatens harm to the producer at one end of the series and the consumer at the other. The Constitution does not secure to any one liberty to conduct his business in such fashion as to inflict injury upon the public at large, or upon any substantial group of the people. Price control, like any other form of regulation, is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant to the policy the Legislature is free to adopt, and hence an unnecessary and unwarranted interference with individual liberty.

Tested by these considerations we find no basis in the due process clause of the Fourteenth Amendment for condemning the provisions of the Agriculture and Markets Law here drawn into question.

The judgment is Affirmed.

Separate opinion of Mr. Justice McReynolds, with whom Mr. Justice Van Devanter, Mr. Justice Sutherland, and Mr. Justice Butler concur. . . .

The Fourteenth Amendment wholly disempowered the several states to “deprive any person of life, liberty, or property, without due process of law.” The assurance of each of these things is the same. If now liberty or property may be struck down because of difficult circumstances, we must expect that hereafter every right must yield to the voice of an impatient majority when stirred by distressful exigency. . . . Certain fundamentals have been set beyond experimentation; the Constitution has released them from control by the state. Again and again this Court has so declared. [The dissenters cite a number of economic liberty cases, including Buchanan v. Warley, Adkins v. Children’s Hospital, Meyer v. Nebraska, Pierce v. Society of Sisters, and many others. —  Eds.] . . .


Between 1931 and 1937, Justices Van Devanter, Sutherland, Butler, and McReynolds consistently voted as a bloc to declare unconstitutional progressive federal and state legislation. This conservative quartet was dubbed by their critics “The Four Horsemen,” a reference to the Four Horsemen of the Apocalypse from the New Testament’s Book of Revelation.



If [New York] relied upon the existence of emergency, the burden was upon the state to establish it by competent evidence. None was presented at the trial. If necessary for appellant to show absence of the asserted conditions, the little grocer was helpless from the beginning —  the practical difficulties were too great for the average man.

What circumstances give force to an “emergency” statute? . . . How many farmers must have been impoverished or threatened violence to create a crisis of sufficient 336gravity? . . . To these questions we have no answers. When emergency gives potency, its subsidence must disempower; but no test for its presence or absence has been offered. How is an accused to know when some new rule of conduct arrived, when it will disappear?

It is argued that the report of the Legislative Committee, dated April 10, 1933, disclosed the essential facts. May one be convicted of crime upon such findings? Are federal rights subject to extinction by reports of committees? Heretofore, they have not been. . . .

The exigency is of the kind which inevitably arises when one set of men continue to produce more than all others can buy. The distressing result to the producer followed his ill-advised but voluntary efforts. Similar situations occur in almost every business. If here we have an emergency sufficient to empower the Legislature to fix sales prices, then whenever there is too much or too little of an essential thing —  whether of milk or grain or pork or coal or shoes or clothes —  constitutional provisions may be declared inoperative and the “anarchy and despotism” prefigured in Milligan’s Case are at the door. The futility of such legislation in the circumstances is pointed out below.

Regulation to prevent recognized evils in business has long been upheld as permissible legislative action. But fixation of the price at which “A,” engaged in an ordinary business, may sell, in order to enable “B,” a producer, to improve his condition, has not been regarded as within legislative power. This is not regulation, but management, control, dictation —  it amounts to the deprivation of the fundamental right which one has to conduct his own affairs honestly and along customary lines. The argument advanced here would support general prescription of prices for farm products, groceries, shoes, clothing, all the necessities of modern civilization, as well as labor, when some Legislature finds and declares such action advisable and for the public good. This Court has declared that a state may not by legislative fiat convert a private business into a public utility. And if it be now ruled that one dedicates his property to public use whenever he embarks on an enterprise which the Legislature may think it desirable to bring under control, this is but to declare that rights guaranteed by the Constitution exist only so long as supposed public interest does not require their extinction. To adopt such a view, of course, would put an end to liberty under the Constitution. . . .

Of the assailed statute the Court of Appeals says —  “It first declares that milk has been selling too cheaply in the state of New York, and has thus created a temporary emergency; this emergency is remedied by making the sale of milk at a low price a crime; the question of what is a low price is determined by the majority vote of three officials.” Also —  “With the wisdom of the legislation we have naught to do. It may be vain to hope by laws to oppose the general course of trade.” Maybe, because of this conclusion, it said nothing concerning the possibility of obtaining increase of prices to producers —  the thing definitely aimed at —  through the means adopted.

But plainly, I think, this Court must have regard to the wisdom of the enactment. At least, we must inquire concerning its purpose and decide whether the means proposed have reasonable relation to something within legislative power —  whether the end is legitimate, and the means appropriate. If a statute to prevent conflagrations, should require householders to pour oil on their roofs as a means of curbing the spread of fire when discovered in the neighborhood, we could hardly uphold it. Here, we find direct interference with guaranteed rights defended upon the ground that the purpose was to promote the public welfare by increasing milk prices at the farm. Unless we can affirm 337that the end proposed is proper and the means adopted have reasonable relation to it, this action is unjustifiable.

The court below has not definitely affirmed this necessary relation; it has not attempted to indicate how higher charges at stores to impoverished customers when the output is excessive and sale prices by producers are unrestrained, can possibly increase receipts at the farm. The Legislative Committee pointed out as the obvious cause of decreased consumption, notwithstanding low prices, the consumers’ reduced buying power. Higher store prices will not enlarge this power; nor will they decrease production. Low prices will bring less cows only after several years. The prime causes of the difficulties will remain. Nothing indicates early decreased output. Demand at low prices being wholly insufficient, the proposed plan is to raise and fix higher minimum prices at stores and thereby aid the producer whose output and prices remain unrestrained! It is not true as stated that “the State seeks to protect the producer by fixing a minimum price for his milk.” She carefully refrained from doing this; but did undertake to fix the price after the milk had passed to other owners. Assuming that the views and facts reported by the Legislative Committee are correct, it appears to me wholly unreasonable to expect this legislation to accomplish the proposed end —  increase of prices at the farm. . . . Order No. 5 . . . is not merely unwise; it is arbitrary and unduly oppressive. Better prices may follow but it is beyond reason to expect them as the consequent of that order. . . .

Not only does the statute interfere arbitrarily with the rights of the little grocer to conduct his business according to standards long accepted —  complete destruction may follow; but it takes away the liberty of twelve million consumers to buy a necessity of life in an open market. It imposes direct and arbitrary burdens upon those already seriously impoverished with the alleged immediate design of affording special benefits to others. To him with less than nine cents it says —  You cannot procure a quart of milk from the grocer although he is anxious to accept what you can pay and the demands of your household are urgent! A superabundance; but no child can purchase from a willing storekeeper below the figure appointed by three men at headquarters! And this is true although the storekeeper himself may have bought from a willing producer at half that rate and must sell quickly or lose his stock through deterioration. The fanciful scheme is to protect the farmer against undue exactions by prescribing the price at which milk disposed of by him at will may be resold! . . .

The Legislature cannot lawfully destroy guaranteed rights of one man with the prime purpose of enriching another, even if for the moment, this may seem advantageous to the public. And the adoption of any “concept of jurisprudence” which permits facile disregard of the Constitution as long interpreted and respected will inevitably lead to its destruction. Then, all rights will be subject to the caprice of the hour; government by stable laws will pass.

The somewhat misty suggestion below that condemnation of the challenged legislation would amount to holding “that the due process clause has left milk producers unprotected from oppression,” I assume, was not intended as a material contribution to the discussion upon the merits of the cause. Grave concern for embarrassed farmers is everywhere; but this should neither obscure the rights of others nor obstruct judicial appraisement of measures proposed for relief. The ultimate welfare of the producer, like that of every other class, requires dominance of the Constitution. And zealously to uphold this in all its parts is the highest duty intrusted to the courts.

The judgment of the court below should be reversed.
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2. “Economic” Liberty Before and After 1937

On March 29, 1937, Justice Roberts joined the majority opinion in West Coast Hotel v. Parrish. This case upheld Washington’s minimum wage law for women, and overruled Adkins v. Children’s Hospital (1923). However, only nine months earlier in Morehead v. New York ex rel. Tipaldo (1936), Justice Roberts found that New York’s minimum wage law for women was unconstitutional in light of Adkins. How can we explain his change in position?


[image: Photograph of Justice Owen Roberts]

Justice Owen Roberts

For generations, law students learned that Justice Roberts changed his vote in response to President Franklin Roosevelt’s proposal to expand the size of the Supreme Court. On March 9, 1937, three weeks before the decision in West Coast Hotel was announced, President Roosevelt released his so-called court-packing plan. President Roosevelt called upon Congress to change the size of the Court for a very specific purpose: appointing new Justices who were more amenable to his New Deal policy agenda and his vision of the Constitution.

On March 29, three weeks after the President’s announcement, the Court decided West Coast Hotel. Justice Roberts was in the majority. His apparent reversal from Morehead created the public appearance that the court-packing proposal had influenced his decision. According to what became the conventional narrative, Justice Roberts voted to uphold the Washington minimum wage law in order to dissuade President Roosevelt from packing the Supreme Court. Since that day, Justice Roberts’s vote has been hailed as the so-called switch in time that saved nine —  a play on the folksy aphorism that “a stitch in time saves nine.” In other words, if you mend a small hole now, you won’t need to mend a bigger hole later.

However, the conventional narrative —  that Justice Roberts changed his vote in response to the court-packing plan —  has been called into question. In 1936, several of the Justices recorded the votes cast at their private conferences. Based on the records in the “docket books,” we know that Justice Roberts voted to uphold the Washington law in December 1936 —  nearly three months before President Roosevelt announced his court-packing plan. There is a far more mundane explanation for Justice Roberts’s switch: in Morehead, the Court was not asked to overrule Adkins. However, in West Coast Hotel, Elsie Parrish asked the Court to expressly overrule Adkins. And so it did, relying on prior decisions Roberts had joined: O’Gorman and Nebbia.

West Coast Hotel v. Parrish marked the commencement of what is sometimes called the constitutional revolution of 1937. Whenever and however it happened, there is no dispute that a constitutional sea change did occur. During the same period, the Supreme Court also approved a vast expansion of Congress’s powers under the Commerce and Necessary and Proper Clauses. To this day, the myth persists that President Roosevelt’s threat to expand the Court sparked this radical change in 1937. The truth is far simpler and mundane. A succession of progressive Justices appointed by two progressive Presidents, 339Hoover and Roosevelt, shifted the Court’s jurisprudence. Eventually, President Roosevelt would appoint eight of the nine Supreme Court Justices, and elevate one of them to be Chief Justice.









STUDY GUIDE


	Which Lochner dissent does Chief Justice Hughes’s majority opinion most closely resemble: that of Justice Harlan, or that of Justice Holmes?

	Adkins v. Children’s Hospital (1923) declared unconstitutional the District of Columbia’s minimum wage law for women. What precedential value, if any, did West Coast Hotel give to Adkins?

	In Adkins, Justice Sutherland dissented, joined by the three other “horsemen.” How does his method of reasoning differ from that of the majority?

	Justice Sutherland contended that an “arbitrary” law is beyond the scope of the state’s police power. Which constitutional provision bars state legislatures from enacting “arbitrary” laws?

	Justice Sutherland wrote, “Difference of sex affords no reasonable ground for making a restriction applicable to the wage contracts of all working women from which like contracts of all working men are left free.” His dissent previews future developments in equal protection jurisprudence. Nearly four decades later the Court would hold that the government cannot distinguish between men and women without providing a legitimate basis.

	In Marbury v. Madison (1803), Chief Justice Marshall wrote that “[t]he powers of the legislature are defined and limited; and that those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?” How does the dissenters’ view compare with Marshall’s claim? How might the majority respond to this claim?





West Coast Hotel Co. v. Parrish 300 U.S. 379 (1937)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Hughes delivered the opinion of the Court.

This case presents the question of the constitutional validity of the minimum wage law of the state of Washington. The act, entitled “Minimum Wages for Women,” authorizes the fixing of minimum wages for women and minors. . . .


Elsie Parrish worked as a chambermaid at the West Coast Hotel in Wenatchee, Washington. Her employer failed to pay her the minimum wage. Her husband filed suit on her behalf to recover back pay. The hotel’s owner argued that the labor regulation deprived him of the liberty of contract without due process of law.



The appellant conducts a hotel. The appellee Elsie Parrish was employed as a chambermaid and (with her husband) brought this suit to recover the 340difference between the wages paid her and the minimum wage fixed pursuant to the state law. The minimum wage was $14.50 per week of 48 hours. The appellant challenged the act as repugnant to the due process clause of the Fourteenth Amendment of the Constitution of the United States. The Supreme Court of the state, reversing the trial court, sustained the statute and directed judgment for the plaintiffs.

The appellant relies upon the decision of this Court in Adkins v. Children’s Hospital (1923), which held invalid the District of Columbia Minimum Wage Act which was attacked under the due process clause of the Fifth Amendment. On the argument at bar, counsel for the appellees attempted to distinguish the Adkins case upon the ground that the appellee was employed in a hotel and that the business of an innkeeper was affected with a public interest. That effort at distinction is obviously futile, as it appears that in one of the cases ruled by the Adkins opinion the employee was a woman employed as an elevator operator in a hotel. . . .

The Supreme Court of Washington has upheld the minimum wage statute of that state. It has decided that the statute is a reasonable exercise of the police power of the state. In reaching that conclusion, the state court has invoked principles long established by this Court in the application of the Fourteenth Amendment. The state court has refused to regard the decision in the Adkins case as determinative and has pointed to our decisions both before and since that case as justifying its position. We are of the opinion that this ruling of the state court demands on our part a re-examination of the Adkins case. The importance of the question, in which many states having similar laws are concerned, the close division by which the decision in the Adkins case was reached, and the economic conditions which have supervened, and in the light of which the reasonableness of the exercise of the protective power of the state must be considered, make it not only appropriate, but we think imperative, that in deciding the present case the subject should receive fresh consideration.

The principle which must control our decision is not in doubt. The constitutional provision invoked is the due process clause of the Fourteenth Amendment governing the states, as the due process clause invoked in the Adkins (1923) case governed Congress. In each case the violation alleged by those attacking minimum wage regulation for women is deprivation of freedom of contract. What is this freedom? The Constitution does not speak of freedom of contract. It speaks of liberty and prohibits the deprivation of liberty without due process of law. In prohibiting that deprivation, the Constitution does not recognize an absolute and uncontrollable liberty. Liberty in each of its phases has its history and connotation. But the liberty safeguarded is liberty in a social organization which requires the protection of law against the evils which menace the health, safety, morals, and welfare of the people. Liberty under the Constitution is thus necessarily subject to the restraints of due process, and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process. . . .

This power under the Constitution to restrict freedom of contract has had many illustrations. That it may be exercised in the public interest with respect to contracts between employer and employee is undeniable. Thus statutes have been sustained limiting employment in underground mines and smelters to eight hours a day; in requiring redemption in cash of store orders or other evidences of indebtedness issued in the payment of wages; in forbidding the payment of seamen’s wages in advance; in making it 341unlawful to contract to pay miners employed at quantity rates upon the basis of screened coal instead of the weight of the coal as originally produced in the mine; in prohibiting contracts limiting liability for injuries to employees; in limiting hours of work of employees in manufacturing establishments; and in maintaining workmen’s compensation laws. In dealing with the relation of employer and employed, the Legislature has necessarily a wide field of discretion in order that there may be suitable protection of health and safety, and that peace and good order may be promoted through regulations designed to insure wholesome conditions of work and freedom from oppression. . . .

It is manifest that this established principle is peculiarly applicable in relation to the employment of women in whose protection the state has a special interest. That phase of the subject received elaborate consideration in Muller v. Oregon (1908), where the constitutional authority of the state to limit the working hours of women was sustained. We emphasized the consideration that “woman’s physical structure and the performance of maternal functions place her at a disadvantage in the struggle for subsistence” and that her physical well being “becomes an object of public interest and care in order to preserve the strength and vigor of the race.” We emphasized the need of protecting women against oppression despite her possession of contractual rights. We said that “though limitations upon personal and contractual rights may be removed by legislation, there is that in her disposition and habits of life which will operate against a full assertion of those rights. She will still be where some legislation to protect her seems necessary to secure a real equality of right.” Hence she was “properly placed in a class by herself, and legislation designed for her protection may be sustained, even when like legislation is not necessary for men, and could not be sustained.” We concluded that the limitations which the statute there in question “places upon her contractual powers, upon her right to agree with her employer, as to the time she shall labor” were “not imposed solely for her benefit, but also largely for the benefit of all.” . . .

This array of precedents and the principles they applied were thought by the dissenting Justices in the Adkins case to demand that the minimum wage statute be sustained. The validity of the distinction made by the Court between a minimum wage and a maximum of hours in limiting liberty of contract was especially challenged. That challenge persists and is without any satisfactory answer. As Chief Justice Taft observed: “In absolute freedom of contract the one term is as important as the other, for both enter equally into the consideration given and received, a restriction as to the one is not any greater in essence than the other, and is of the same kind. One is the multiplier and the other the multiplicand.” And Mr. Justice Holmes, while recognizing that “the distinctions of the law are distinctions of degree,” could “perceive no difference in the kind or degree of interference with liberty, the only matter with which we have any concern, between the one case and the other. The bargain is equally affected whichever half you regulate.”

. . . We think that the views thus expressed are sound and that the decision in the Adkins case was a departure from the true application of the principles governing the regulation by the State of the relation of employer and employed. Those principles have been reenforced by our subsequent decisions. . . . In O’Gorman & Young v. Hartford Fire Insurance Company (1931), which upheld an act regulating the commissions of insurance agents, we pointed to the presumption of the constitutionality of a statute dealing with a subject within the scope of the police power and to the absence of any factual 342foundation of record for deciding that the limits of power had been transcended. In Nebbia v. New York (1934) . . . we again declared that if such laws “have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of due process are satisfied.” . . . With full recognition of the earnestness and vigor which characterize the prevailing opinion in the Adkins case, we find it impossible to reconcile that ruling with these well-considered declarations.

What can be closer to the public interest than the health of women and their protection from unscrupulous and overreaching employers? And if the protection of women is a legitimate end of the exercise of state power, how can it be said that the requirement of the payment of a minimum wage fairly fixed in order to meet the very necessities of existence is not an admissible means to that end? The legislature of the State was clearly entitled to consider the situation of women in employment, the fact that they are in the class receiving the least pay, that their bargaining power is relatively weak, and that they are the ready victims of those who would take advantage of their necessitous circumstances. The legislature was entitled to adopt measures to reduce the evils of the “sweating system,” the exploiting of workers at wages so low as to be insufficient to meet the bare cost of living, thus making their very helplessness the occasion of a most injurious competition. The legislature had the right to consider that its minimum wage requirements would be an important aid in carrying out its policy of protection. The adoption of similar requirements by many States evidences a deep seated conviction both as to the presence of the evil and as to the means adapted to check it. Legislative response to that conviction cannot be regarded as arbitrary or capricious and that is all we have to decide. Even if the wisdom of the policy be regarded as debatable and its effects uncertain, still the legislature is entitled to its judgment.

There is an additional and compelling consideration which recent economic experience has brought into a strong light. The exploitation of a class of workers who are in an unequal position with respect to bargaining power and are thus relatively defenseless against the denial of a living wage is not only detrimental to their health and well being, but casts a direct burden for their support upon the community. What these workers lose in wages the taxpayers are called upon to pay. The bare cost of living must be met. We may take judicial notice of the unparalleled demands for relief which arose during the recent period of depression and still continue to an alarming extent despite the degree of economic recovery which has been achieved. It is unnecessary to cite official statistics to establish what is of common knowledge through the length and breadth of the land. While in the instant case no factual brief has been presented, there is no reason to doubt that the State of Washington has encountered the same social problem that is present elsewhere. The community is not bound to provide what is in effect a subsidy for unconscionable employers. The community may direct its law-making power to correct the abuse which springs from their selfish disregard of the public interest. The argument that the legislation in question constitutes an arbitrary discrimination, because it does not extend to men, is unavailing. This Court has frequently held that the legislative authority, acting within its proper field, is not bound to extend its regulation to all cases which it might possibly reach. The Legislature “is free to recognize degrees of harm and it may confine its restrictions to those classes of cases where the need is deemed to be clearest.” If “the law presumably hits the evil where it is most felt, it is not to be overthrown because there are other instances to which it might have been applied.” There is no “doctrinaire 343requirement” that the legislation should be couched in all embracing terms. . . . This familiar principle has repeatedly been applied to legislation which singles out women, and particular classes of women, in the exercise of the state’s protective power. . . . Their relative need in the presence of the evil, no less than the existence of the evil itself, is a matter for the legislative judgment.

Our conclusion is that the case of Adkins v. Children’s Hospital, should be, and it is, overruled. The judgment of the Supreme Court of the State of Washington is Affirmed.

Mr. Justice Sutherland, dissenting:

Mr. Justice Van Devanter, Mr. Justice McReynolds, Mr. Justice Butler, and I think the judgment of the court below should be reversed.

The principles and authorities relied upon to sustain the judgment were considered in Adkins v. Children’s Hospital (1923) . . . and their lack of application to cases like the one in hand was pointed out. A sufficient answer to all that is now said will be found in the opinions of the court in those cases. Nevertheless, in the circumstances, it seems well to restate our reasons and conclusions.

Under our form of government, where the written Constitution, by its own terms, is the supreme law, some agency, of necessity, must have the power to say the final word as to the validity of a statute assailed as unconstitutional. The Constitution makes it clear that the power has been intrusted to this court when the question arises in a controversy within its jurisdiction; and so long as the power remains there, its exercise cannot be avoided without betrayal of the trust.

It has been pointed out many times, as in the Adkins case, that this judicial duty is one of gravity and delicacy; and that rational doubts must be resolved in favor of the constitutionality of the statute. But whose doubts, and by whom resolved? Undoubtedly it is the duty of a member of the court, in the process of reaching a right conclusion, to give due weight to the opposing views of his associates; but in the end, the question which he must answer is not whether such views seem sound to those who entertain them, but whether they convince him that the statute is constitutional or engender in his mind a rational doubt upon that issue. The oath which he takes as a judge is not a composite oath, but an individual one. And in passing upon the validity of a statute, he discharges a duty imposed upon him, which cannot be consummated justly by an automatic acceptance of the views of others which have neither convinced, nor created a reasonable doubt in, his mind. If upon a question so important he thus surrender his deliberate judgment, he stands forsworn. He cannot subordinate his convictions to that extent and keep faith with his oath or retain his judicial and moral independence.

The suggestion that the only check upon the exercise of the judicial power, when properly invoked, to declare a constitutional right superior to an unconstitutional statute is the judge’s own faculty of self-restraint, is both ill considered and mischievous. Self-restraint belongs in the domain of will and not of judgment. The check upon the judge is that imposed by his oath of office, by the Constitution, and by his own conscientious and informed convictions; and since he has the duty to make up his own mind and adjudge accordingly, it is hard to see how there could be any other restraint. This Court acts as a unit. It cannot act in any other way; and the majority (whether a bare majority or a majority of all but one of its members), therefore, establishes the controlling rule as the decision of the court, binding, so long as it remains unchanged, equally upon those 344who disagree and upon those who subscribe to it. Otherwise, orderly administration of justice would cease. But it is the right of those in the minority to disagree, and sometimes, in matters of grave importance, their imperative duty to voice their disagreement at such length as the occasion demands —  always, of course, in terms which, however forceful, do not offend the proprieties or impugn the good faith of those who think otherwise.

It is urged that the question involved should now receive fresh consideration, among other reasons, because of “the economic conditions which have supervened” but the meaning of the Constitution does not change with the ebb and flow of economic events. We frequently are told in more general words that the Constitution must be construed in the light of the present. If by that it is meant that the Constitution is made up of living words that apply to every new condition which they include, the statement is quite true. But to say, if that be intended, that the words of the Constitution mean today what they did not mean when written —  that is, that they do not apply to a situation now to which they would have applied then —  is to rob that instrument of the essential element which continues it in force as the people have made it until they, and not their official agents, have made it otherwise. . . .

The judicial function is that of interpretation; it does not include the power of amendment under the guise of interpretation. To miss the point of difference between the two is to miss all that the phrase “supreme law of the land” stands for and to convert what was intended as inescapable and enduring mandates into mere moral reflections.

If the Constitution, intelligently and reasonably construed in the light of these principles, stands in the way of desirable legislation, the blame must rest upon that instrument, and not upon the court for enforcing it according to its terms. The remedy in that situation —  and the only true remedy —  is to amend the Constitution. . . .

The Adkins case dealt with an Act of Congress which had passed the scrutiny both of the legislative and executive branches of the government. We recognized that thereby these departments had affirmed the validity of the statute, and properly declared that their determination must be given great weight, but we then concluded, after thorough consideration, that their view could not be sustained. We think it not inappropriate now to add a word on that subject before coming to the question immediately under review.

The people by their Constitution created three separate, distinct, independent, and coequal departments of government. The governmental structure rests, and was intended to rest, not upon any one or upon any two, but upon all three of these fundamental pillars. It seems unnecessary to repeat, what so often has been said, that the powers of these departments are different and are to be exercised independently. The differences clearly and definitely appear in the Constitution. Each of the departments is an agent of its creator; and one department is not and cannot be the agent of another. Each is answerable to its creator for what it does, and not to another agent. The view, therefore, of the Executive and of Congress that an act is constitutional is persuasive in a high degree; but it is not controlling.

Coming, then, to a consideration of the Washington statute, it first is to be observed that it is in every substantial respect identical with the statute involved in the Adkins case. Such vices as existed in the latter are present in the former. And if the Adkins case was properly decided, as we who join in this opinion think it was, it necessarily follows that the Washington statute is invalid. . . .
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The Washington statute, like the one for the District of Columbia, fixes minimum wages for adult women. Adult men and their employers are left free to bargain as they please; and it is a significant and an important fact that all state statutes to which our attention has been called are of like character. The common-law rules restricting the power of women to make contracts have, under our system, long since practically disappeared. Women today stand upon a legal and political equality with men. There is no longer any reason why they should be put in different classes in respect of their legal right to make contracts; nor should they be denied, in effect, the right to compete with men for work paying lower wages which men may be willing to accept. And it is an arbitrary exercise of the legislative power to do so.

An appeal to the principle that the Legislature is free to recognize degrees of harm and confine its restrictions accordingly, is but to beg the question, which is —  Since the contractual rights of men and women are the same, does the legislation here involved, by restricting only the rights of women to make contracts as to wages, create an arbitrary discrimination? We think it does. Difference of sex affords no reasonable ground for making a restriction applicable to the wage contracts of all working women from which like contracts of all working men are left free. Certainly a suggestion that the bargaining ability of the average woman is not equal to that of the average man would lack substance. The ability to make a fair bargain, as every one knows, does not depend upon sex.



[image: Advertisement for Carolene milk product]

The Carolene Products company manufactured a product known as “Milnut.” This brand of filled milk was made by removing the dairy fat from whole milk and replacing it with coconut oil. Milnut, which had no dairy fat, could be stored in cans without refrigeration. Dairy farmers did not welcome this competition. As a result, they exercised their considerable political clout to persuade legislators to prohibit filled milk. In 1923, Congress banned the shipment of filled milk in interstate commerce.



The advertisement is copyrighted 1937. It consists of the text:

"Use Carolene in recipes calling for whole milk, cream, or whipped cream.

Unless Carolene is to be frozen, it is best whipped just before using. As much superior to ordinary evaporated milk as steel is to iron."

Below the text is an icon for Carolene with a cocunut tree, and the slogans "The new Vitamin 'A'" and "So rich it whips."
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ASSIGNMENT 5

C. QUALIFYING THE PRESUMPTION OF CONSTITUTIONALITY

In O’Gorman, Nebbia, and West Coast Hotel, the presumption of constitutionality was rebuttable. It was still feasible to challenge the constitutionality of a law that restricted economic liberty by presenting evidence showing that the restriction was arbitrary. The next decision, United States v. Carolene Products (1938), reaffirmed this rebuttable presumption of constitutionality. But Footnote Four of Carolene Products also famously limited when the rebuttable presumption of constitutionality should be applied.

This case involved a federal ban on condensed, or “filled” milk. The bulk of Carolene Products was fairly mundane: the decision simply restated how the presumption of constitutionality was rebuttable. Justice Stone’s description of the presumption of constitutionality in the main text of Carolene Products resembled Justice Harlan’s dissent in Lochner. The courts would give the government the benefit of the doubt when reviewing laws restricting individual liberties that are not expressly enumerated in the text of the Constitution. But this approach is consistent with the due process of law: the challengers can still present evidence to prove that a law is arbitrary.

This case became famous, however, because of its fourth footnote —  the most famous footnote in the annals of the Supreme Court. Footnote Four of Carolene Products is over 500 words long and spans across two pages. Each of its three paragraphs identifies different circumstances where courts should not apply a presumption of constitutionality. For example, laws that violated certain favored rights —  such as those expressly stated in what we call the Bill of Rights —  would be strictly scrutinized. Indeed, during this period, the first ten amendments became widely called “the Bill of Rights.”* Conveniently for the Justice’s agenda, economic liberty rights were not enumerated in the Bill of Rights. Under this approach, laws that restrict such unenumerated rights would be reviewed with a presumption of constitutionality. This approach can be called a qualified presumption of constitutionality.


STUDY GUIDE


	The body of the Carolene Products opinion invokes “the presumption of constitutionality.” How can that presumption of constitutionality be rebutted? What method of judicial reasoning does Justice Stone think “would deny due process”?

	Later in this chapter we will read Williamson v. Lee Optical (1955). Does that decision allow the presumption of constitutionality to be rebutted?

	The Ninth Amendment provides: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” 347Does Footnote Four of Carolene Products “disparage” rights that are “not enumerated in the Constitution” because they are not enumerated?

	Due to recusals and dissents, Footnote Four was only joined by four Justices on a seven-member Court. Justice Scalia diminished Footnote Four as an “old saw, derived from dictum in a footnote,” which is championed by “Carolene Products dictumizers.”





United States v. Carolene Products Co. 304 U.S. 144 (1938)
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Mr. Justice Stone delivered the opinion of the Court.

The question for decision is whether the “Filled Milk Act” of Congress of March 4, 1923, which prohibits the shipment in interstate commerce of skimmed milk compounded with any fat or oil other than milk fat, so as to resemble milk or cream transcends the power of Congress to regulate interstate commerce or infringes the Fifth Amendment.

Appellee was indicted in the district court for southern Illinois for violation of the act by the shipment in interstate commerce of certain packages of “Milnut,” a compound of condensed skimmed milk and coconut oil made in imitation or semblance of condensed milk or cream. The indictment states, in the words of the statute, that Milnut “is an adulterated article of food, injurious to the public health,” and that it is not a prepared food product of the type excepted from the prohibition of the Act. . . .

Appellee assails the statute as beyond the power of Congress over interstate commerce, and hence an invasion of a field of action said to be reserved to the states by the Tenth Amendment. Appellee also complains that the statute denies to it equal protection of the laws, and in violation of the Fifth Amendment, deprives it of its property without due process of law, particularly in that the statute purports to make binding and conclusive upon appellee the legislative declaration that appellee’s product “is an adulterated article of food, injurious to the public health, and its sale constitutes a fraud on the public.”

First. The power to regulate commerce is the power “to prescribe the rule by which commerce is to be governed,” . . . and extends to the prohibition of shipments in such commerce. . . . The power “is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the Constitution.” Gibbons v. Ogden (1824). Hence Congress is free to exclude from interstate commerce articles whose use in the states for which they are destined it may reasonably conceive to be injurious to the public health, morals, or welfare . . . or which contravene the policy of the state of their destination. . . . Such regulation is not a forbidden invasion of state power either because its motive or its consequence is to restrict the use of articles of commerce within the states of destination, and is not prohibited unless by the due process clause of the Fifth Amendment. And it is no objection to the exertion of the power to regulate interstate commerce that its exercise is attended by the same incidents which attend the exercise of the police power of the states. . . . The prohibition of the shipment of filled 348milk in interstate commerce is a permissible regulation of commerce, subject only to the restrictions of the Fifth Amendment.

Second. The prohibition of shipment of appellee’s product in interstate commerce does not infringe the Fifth Amendment. Twenty years ago this Court, in Hebe Co. v. Shaw (1919), held that a state law which forbids the manufacture and sale of a product assumed to be wholesome and nutritive, made of condensed skimmed milk, compounded with coconut oil, is not forbidden by the Fourteenth Amendment. . . .

We see no persuasive reason for departing from that ruling here, where the Fifth Amendment is concerned; and since none is suggested, we might rest decision wholly on the presumption of constitutionality. But affirmative evidence also sustains the statute. In twenty years evidence has steadily accumulated of the danger to the public health from the general consumption of foods which have been stripped of elements essential to the maintenance of health. The Filled Milk Act was adopted by Congress after committee hearings, in the course of which eminent scientists and health experts testified. An extensive investigation was made of the commerce in milk compounds in which vegetable oils have been substituted for natural milk fat, and of the effect upon the public health of the use of such compounds as a food substitute for milk. The conclusions drawn from evidence presented at the hearings were embodied in reports of the House Committee on Agriculture, and the Senate Committee on Agriculture and Forestry. Both committees concluded, as the statute itself declares, that the use of filled milk as a substitute for pure milk is generally injurious to health and facilitates fraud on the public.2

There is nothing in the Constitution which compels a legislature, either national or state, to ignore such evidence, nor need it disregard the other evidence which amply supports the conclusions of the Congressional committees that the danger is greatly enhanced where an inferior product, like appellee’s, is indistinguishable from a valuable food of almost universal use, thus making fraudulent distribution easy and protection of the consumer difficult.3
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Here the prohibition of the statute is inoperative unless the product is “in imitation or semblance of milk, cream, or skimmed milk, whether or not condensed.” Whether in such circumstance the public would be adequately protected by the prohibition of false labels and false branding imposed by the Pure Food and Drugs Act, or whether it was necessary to go farther and prohibit a substitute food product thought to be injurious to health if used as a substitute when the two are not distinguishable, was a matter for the legislative judgment and not that of courts. It was upon this ground that the prohibition of the sale of oleomargarine made in imitation of butter was held not to infringe the Fourteenth Amendment. Powell v. Pennsylvania (1888). . . .

Appellee raises no valid objection to the present statute by arguing that its prohibition has not been extended to oleomargarine or other butter substitutes in which vegetable fats or oils are substituted for butter fat. The Fifth Amendment has no equal protection clause, and even that of the Fourteenth, applicable only to the states, does not compel their legislatures to prohibit all like evils, or none. A legislature may hit at an abuse which it has found, even though it has failed to strike at another. . . .

Third. We may assume for present purposes that no pronouncement of a legislature can forestall attack upon the constitutionality of the prohibition which it enacts by applying opprobrious epithets to the prohibited act, and that a statute would deny due process which precluded the disproof in judicial proceedings of all facts which would show or tend to show that a statute depriving the suitor of life, liberty, or property had a rational basis.

But such we think is not the purpose or construction of the statutory characterization of filled milk as injurious to health and as a fraud upon the public. There is no need to consider it here as more than a declaration of the legislative findings deemed to support and justify the action taken as a constitutional exertion of the legislative power, aiding informed judicial review, as do the reports of legislative committees, by revealing the rationale of the legislation. Even in the absence of such aids, the existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.4 . . . The present statutory findings affect appellee no 350more than the reports of the Congressional committees and since in the absence of the statutory findings they would be presumed, their incorporation in the statute is no more prejudicial than surplusage.

Where the existence of a rational basis for legislation whose constitutionality is attacked depends upon facts beyond the sphere of judicial notice, such facts may properly be made the subject of judicial inquiry, and the constitutionality of a statute predicated upon the existence of a particular state of facts may be challenged by showing to the court that those facts have ceased to exist. Similarly we recognize that the constitutionality of a statute, valid on its face, may be assailed by proof of facts tending to show that the statute as applied to a particular article is without support in reason because the article, although within the prohibited class, is so different from others of the class as to be without the reason for the prohibition, though the effect of such proof depends on the relevant circumstances of each case, as for example the administrative difficulty of excluding the article from the regulated class. But by their very nature such inquiries, where the legislative judgment is drawn in question, must be restricted to the issue whether any state of facts either known or which could reasonably be assumed affords support for it. Here the demurrer challenges the validity of the statute on its face and it is evident from all the considerations presented to Congress, and those of which we may take judicial notice, that the question is at least debatable whether commerce in filled milk should be left unregulated, or in some measure restricted, or wholly prohibited. As that decision was for Congress, neither the finding of a court arrived at by weighing the evidence, nor the verdict of a jury can be substituted for it.

The prohibition of shipment in interstate commerce of appellee’s product, as described in the indictment, is a constitutional exercise of the power to regulate interstate commerce. As the statute is not unconstitutional on its face, the demurrer should have been overruled and the judgment will be Reversed.

Mr. Justice Black concurs in the result and in all of the opinion except the part marked “Third.” [The “Third” part includes Footnote Four. —  Eds.]

Mr. Justice McReynolds thinks that the judgment should be affirmed.

Mr. Justice Cardozo and Mr. Justice Reed took no part in the consideration or decision of this case.

Mr. Justice Butler.

I concur in the result. Prima facie the facts alleged in the indictment are sufficient to constitute a violation of the statute. But they are not sufficient conclusively to establish 351guilt of the accused. At the trial it may introduce evidence to show that the declaration of the act that the described product is injurious to public health and that the sale of it is a fraud upon the public are without any substantial foundation. The provisions on which the indictment rests should if possible be construed to avoid the serious question of constitutionality. If construed to exclude from interstate commerce wholesome food products that demonstrably are neither injurious to health nor calculated to deceive, they are repugnant to the Fifth Amendment. The allegation of the indictment that Milnut “is an adulterated article of food, injurious to the public health,” tenders an issue of fact to be determined upon evidence.
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Charles Hauser, President of Carolene Products


■ A Footnote to Footnote Four

Charles R. Hauser, the president of Carolene Products, did not accept the Supreme Court’s decision as the final word on the matter. The Litchfield News Herald recounted that “[a]fter weighing the risks carefully, [Hauser] decided to risk a tangle with the law. He began to test the filled milk product. He knew he was right, morally, and decided to see things through.” Despite the federal ban, and the Supreme Court decision, Hauser continued to ship his reformulated product in interstate commerce. Eventually, the law caught up with him. In 1941, Hauser and William Hartke, the Vice President of Carolene Products, were indicted on eight counts of shipping nearly 300,000 cans of filled milk from Indiana to West Virginia.1

Donna Sattley, Hauser’s granddaughter, relayed the family lore to Professor Blackman. She said the president of Carolene Products personally drove the truck across the West Virginia border. Charles R. Hauser’s grandson, Charles G. Hauser, recounted that Carolene’s lawyers selected West Virginia because they thought it was a “friendly forum.” Charles G. Hauser’s father, Melvin, told him that his father intended to make this prosecution a “test case.” Before driving across the border, Hauser asked his lawyers if there was any chance he could receive jail time for driving the milk truck. The lawyers “blew” him off, and made a joke about it. Hauser notified the federal officials, and told them they would be driving across the state line. Unfortunately, they selected the wrong forum. The judge who arraigned him would not set bail, and remanded him to the custody of the marshal. The marshal did not want to put him in jail, so he hosted Hauser 352as his house guest, though nevertheless restricting his “liberty.” Ultimately, the lawyers apologized for laughing about the possibility of jail time.

In his defense, Hauser argued that the Filled Milk Act did not apply to his reformulated product. Alternatively, he contended that the Filled Milk Act was unconstitutional. The district court judge, bound by the Supreme Court’s decision from five years earlier, rejected the challenge to the Filled Milk Act’s constitutionality. Further, the court found that Hauser’s new formulation was still subject to the Filled Milk Act, and therefore could not be transported in interstate commerce. Both Hauser and Hartke were convicted, and sentenced to one year in prison, followed by two years of probation. The Fourth Circuit affirmed the convictions. At least five different courts, including the Supreme Court, had rejected Carolene Products’ arguments.2


[image: Pardon for Charles Hauser by Franklin Delano Roosevelt]

President Franklin Delano Roosevelt’s pardon of Charles R. Hauser


The pardon reads:

"Now, therefore, be it known, that I, Franklin D. Roosevelt, President of the United States of America, in consideration of the premises, divers other good and sufficient reasons me thereunto moving, do hereby grant unto the said Charles Hauser a remission of the imprisonment sentences imposed on Counts 1 to 4, inclusive, and a full and unconditional pardon of the offenses charged in Counts 5 to 8, inclusive.

In testimony whereof I have hereunto signed my name and caused the seal of the Department of Justice to be affixed.

Done at the Cyity of Washington this Eighth day of January in the year of our Lord One Thousand Nine Hundred and Forty-Five and of the Independence of the United States the One Hundred Sixty-ninth."

The pardon is signed by the President and the Attorney General.



Later that year, the Supreme Court granted certiorari in Carolene Products v. United States for a second time, but with a different question presented. Hauser now asserted that the “accused articles of food cannot, under the due process clause of the Fifth Amendment to the Constitution, be banned from commerce when these compounds are nutritionally sufficient and not ‘in imitation or semblance’ of milk or any milk product within the meaning of the statute and are not sold as milk or a milk product.”3 Hauser argued that because his newly formulated product did not even exist when the Filled Milk Act was enacted, Congress had no rational basis to prohibit its shipment in interstate commerce. Further, he contended that the filled milk ban was passed to protect the dairy industry, not protect public safety.4 None of the Justices agreed. The Court unanimously rejected this challenge and affirmed the convictions. Justices Black and Douglas concurred without writing a separate opinion.

After the Supreme Court decision, Hauser was ready to report for his term of imprisonment at Fort Leavenworth. However, he never spent any time in jail. His attorneys appealed to President Roosevelt for a pardon. Remarkably, it was granted, in part. (As far as your editors can tell, Hartke did not receive a pardon.) Roosevelt commuted Hauser’s sentences for counts one through four of the indictment, and gave a “full and 353unconditional pardon” for counts five through eight. Attorney General Francis Biddle signed off on the pardon. It is unknown why President Roosevelt gave relief to Hauser, a frequent thorn in his side who openly defied the scope of the federal government’s authority. Hauser’s grandson related that his family was shocked. “We were Republicans,” he said. As a testament to what Hauser thought of the conviction, he hung the pardon papers on the wall of the restroom of the Antlers Club in Litchfield, Illinois.



[image: Photograph of the Milnot filled-milk factory built across the border of Oklahoma and Missouri]

[image: Satelite image of the Milnot factory with a dotted line showing the state border between Oklahoma and Missouri that ran through the center of the factory building]


In order to work around the federal Filled Milk Act, Hauser constructed a filled milk factory on the border between Oklahoma and Missouri. In June 2017, Eagle Family Foods Group announced that the factory, which employed more than 50 workers, would close.
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The sequence of events was remarkable. Carolene Products II was argued on October 16, 1944, and decided on November 6, 1944. Barely two months later, on January 8, 1945, Roosevelt signed the pardon. Three months afterwards, on April 12, 1945, Roosevelt passed away. The President had commuted only 25 sentences in 1945; Hauser’s request was one of the last commutations Roosevelt granted.

After receiving his pardon, Hauser continued to find ways to work around the federal ban on filled milk. Consider one particularly ingenious move: Hauser constructed a filled milk factory on the border between Oklahoma and Missouri. The raw materials could enter the factory from either side, but once the vegetable oil was added to the condensed skim milk, it could no longer be transported in interstate commerce. Loading docks were built on both sides of the line, so the final product could be shipped in intrastate commerce.

To ensure compliance with the federal ban, Hauser installed a brass strip down the middle of the factory along the state line. Workers were prohibited from transporting filled milk across the strip. That precaution ensured, at least in Hauser’s mind, that the filled milk did not enter interstate commerce. Wayne King, who worked as a manager at the factory from 1948 until 1983, told Professor Blackman that “[n]o employees would cross the line. Everyone honored that law.” Wayne casually referred to the process as making the product in “Oklahoma” or “Missouri,” even though the machines were yards away. For example, he said, “Once we combined [the milk with vegetable oil,] it became Milnot in the state of Missouri and couldn’t come back to Oklahoma.” Ultimately, in 1972, a federal district court in Illinois found that the filled milk ban indeed lacked a rational basis. We will study Milnot Company v. Richardson later in this chapter.




Footnote Four and “Representation Reinforcement”

In his highly influential book, Democracy and Distrust, Professor John Hart Ely derived a theory of judicial review from Footnote Four. According to this “representation reinforcement” theory, the courts would reinforce representative government in three circumstances where legislative majorities might fail to protect individuals or where legislative majorities might undermine representative government itself.


STUDY GUIDE


	What is the relationship between Ely’s “representation reinforcement” approach and the three categories identified by Justice Stone in Footnote Four? In this latter grouping of cases, there may be a “narrower scope for the operation of the presumption of constitutionality” by the courts.

	Professor Bruce Ackerman of Yale wrote that “[o]ther things being equal, ‘discreteness and insularity’ will normally be a source of enormous bargaining advantage, not disadvantage, for a group engaged in pluralist American politics.”5 He contended that courts should “protect groups that possess the opposite characteristic from the ones Carolene emphasizes —  groups that are ‘anonymous and diffuse’ rather than ‘discrete and insular.’” Why might this position be right?
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JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW (1980)

The approach to constitutional adjudication recommended here . . . results in intervention only when the “market,” in our case the political market, is systematically malfunctioning. (A referee analogy also is not far off; the referee is to intervene only when one team is gaining unfair advantage, not because the “wrong” team has scored.) Our government cannot fairly be said to be “malfunctioning” simply because it sometimes generates outcomes with which we disagree, however strongly (and claims that it is reaching results with which “the people” really disagree —  or would “if they understood” —  are likely to be little more than self-deluding projections). In a representative democracy value determinations are to be made by our elected representatives, and if in fact most of us disapprove we can vote them out of office. Malfunction occurs only when the process is undeserving of trust, when (1) the ins are choking off the channels of political change to ensure that they stay in and the outs will stay out, or (2) though no one is actually denied a voice or vote, representatives beholden to an effective majority are systematically disadvantaging some minority out of simple hostility or a prejudiced refusal to recognize commonalities of interest, and thereby denying the minority the protection afforded other groups by a representative system.

Obviously our elected representatives are the last persons we should trust with identification of either of these situations. Appointed judges, however, are comparative outsiders in our governmental system, and need worry about continuation in office only very obliquely. This does not give them some special pipeline to the values of the American people: in fact it goes far to ensure that they won’t have one. It does, however, put them in a position objectively to assess claims —  though no one could suppose the evaluation won’t be full of judgment calls —  that either by clogging the channels of change or by acting as accessories to majority tyranny, our elected representatives in fact are not representing the interests of those whom the system presupposes they are.



[image: Photograph of the façade of a Lee Optical store]

Lee Optical, whose slogan was “eyes examined . . . glasses fitted”

Lee Optical operated a chain of eyeglasses stores throughout the Midwest. Their opticians could independently manufacture new lenses and fit the frames to a customer’s face. The company was called “Lee Optical” because its owner, Theodore Shanbaum, saved on startup costs by buying a used business sign with that name. He got his law degree from DePaul University in the 1930s. In response to this new business model, Oklahoma made it illegal for opticians to manufacture new lenses without a prescription from an ophthalmologist or optometrist. Lee Optical argued that the Oklahoma law violated the Fourteenth Amendment’s Due Process Clause.
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ASSIGNMENT 6

D. THE IRREBUTTABLE PRESUMPTION OF CONSTITUTIONALITY AFTER THE NEW DEAL

Before we study Williamson v. Lee Optical, let’s first settle some vision terminology. Ophthalmologists and optometrists are licensed doctors. They can perform vision tests, write prescriptions for glasses, and check for eye diseases. In contrast, an optician cannot perform vision tests, write prescriptions, or check for diseases. However, an optician can duplicate the prescription from old lenses to new lenses. That service, performed with a device known as a lensometer, can be very profitable.

We present both the trial court and Supreme Court opinions from Williamson v. Lee Optical. These decisions illustrate two ways in which courts could review laws that burden economic liberties. The trial court’s opinion applied a rebuttable presumption of liberty. This decision reflected Justice Stone’s statement in the body of Carolene Products:


We may assume for present purposes that no pronouncement of a Legislature can forestall attack upon the constitutionality of the prohibition which it enacts by applying opprobrious epithets to the prohibited act, and that a statute would deny due process which precluded the disproof in judicial proceedings of all facts which would show or tend to show that a statute depriving the suitor of life, liberty, or property had a rational basis.



Justice Douglas wrote the majority opinion for the Supreme Court. He rejected Justice Stone’s framework, and adopted a presumption of constitutionality that was virtually impossible to rebut.


1. The Federal District Court in Lee Optical Applies the Rebuttable Presumption of Constitutionality

Before the trial court, Lee Optical was able to present evidence at trial about the unreasonableness of the Oklahoma law. In turn, the court could then evaluate the persuasiveness of that evidence. Through this process, Lee Optical could rebut the presumption of constitutionality and prove that the law was unreasonable. The Court found that the Oklahoma law was not a good faith effort to promote the public health. Instead, the law was designed to eliminate competition from independent opticians —  in this case an out-of-state corporation. The three-judge panel found that there was insufficient evidence to prove that the economic regulation actually promoted public health. For this reason, the court concluded that the Oklahoma law was arbitrary, and therefore, it was unconstitutional.
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STUDY GUIDE


	Today, federal district courts have jurisdiction to hear constitutional challenges to federal and state laws. These cases are generally presided over by a single federal judge. But in the early twentieth century, as more federal and state laws came under challenge, Congress used a different process. Starting in 1910, constitutional challenges were initially heard by a panel of three federal judges, including at least one circuit court judge. The decisions of three-judge panels could then be directly appealed to the Supreme Court. Congress largely ended this procedure in 1976, though it remains in use for specific cases involving voting rights, apportionment, and campaign finance.* What are the advantages of having multiple-judge panels initially evaluate the constitutionality of laws, rather than having an individual District Court judge decide the case? How does this three-judge panel rebut the presumption of constitutionality?

	Which Lochner dissent does the panel’s opinion most closely resemble: that of Justice Harlan, or that of Justice Holmes? Is the district court panel’s opinion consistent with Footnote F our of Carolene Products?





Lee Optical of Oklahoma v. Williamson 120 F. Supp. 128 (W.D. Okla. 1954)

Before Circuit Judge Murrah,† Chief Judge Vaught, and District Judge Wallace.

District Judge Wallace.

The plaintiffs bring this action under the Federal Declaratory Judgment Act and challenge the constitutionality of certain provisions found in the recent Oklahoma Enactment dealing with the regulation of “visual care.” . . . Plaintiffs, Carp, an individual, and Lee Optical Company, an Oklahoma corporation, are “dispensing opticians”3; the 358other plaintiff, Rips, is an ophthalmologist, duly licensed to practice in Oklahoma, who offices in Tulsa, Oklahoma, in space rented from the Zales Jewelry Company. Plaintiffs Carp and Lee Optical direct their constitutional criticisms at parts of sections 2 and 3 of the instant Act; plaintiff, Dr. Rips, questions a portion of section 4.

It is recognized, without citation of authority, that all legislative enactments are accompanied by a presumption of constitutionality; and, that the court must not by decision invalidate an enactment merely because in the court’s opinion the legislature acted unwisely. Likewise, where the statute touches upon the public health and welfare, the statute cannot be deemed unconstitutional class legislation, even though a specific class of persons or businesses is singled out, where the legislation in its impact is free of caprice and discrimination and is rationally related to the public good. A court only can annul legislative action where it appears certain that the attempted exercise of police power is arbitrary, unreasonable or discriminatory. . . .

Unquestionably, many aspects of the field of visual care are of sufficient public interest to warrant the operation of police power authority, and many regulatory measures directed toward protecting the public in regard to eye care have been judicially sanctioned. However, the manner and extent to which the definable segments which compose the entire field of visual care can be controlled, like all other objects of legislative regulation, is limited by that line wherein to cross-over is to step into the area of arbitrariness, unreasonableness and lack of rationality between the proposed control and the actual welfare of the public. . . .

Although the artisan, the merchant, as well as the professional may be regulated in any field where the regulated efforts bear directly upon the public health and welfare, none can be restricted where the particular acts regulated do not involve matters of public interest; and, where a general field of endeavor is specifically composed of definable activities, some of which pertain to public health and welfare and others of which do not, the non-related activities cannot be regulated merely because of proximity of position. Control must cease when we pass from matters touching public welfare into matters historically mercantile and not rationally related to the public good; and, even where the public welfare is involved, the effect of the statute must bear a reasonable relation to the purpose to be accomplished and must not discriminate between two similarly circumstanced groups, regulating one group but exempting the other. . . .

Although much of the Act under consideration constitutes a legitimate exercise of the legislative police power, this Court, without impliedly sanctioning all other portions of this Act, is of the opinion that this legislation in impact is unconstitutional at the following three points:
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I

Those portions of section 2, which make it unlawful for any person not a licensed optometrist or ophthalmologist, “To fit, adjust, adapt or to in any manner apply lenses, frames, prisms, or any other optical appliances to the face of a person...” or “to duplicate or attempt to duplicate or to place or replace into the frames, any lenses or other optical appliances which have been prescribed, fitted or adjusted for visual correction, or which are intended to aid human vision...” except upon written prescriptive authority of an Oklahoma licensed ophthalmologist or optometrist.

The unambiguous language of section 2 makes it unlawful, among other things, for either a dispensing or laboratory optician to take old lenses and place them in new frames and then fit the completed spectacles to the face of the eyeglass wearer except upon written prescription from a qualified eye examiner. Obviously, this serves to prohibit the wearers of eyeglasses from exchanging their frames either to obtain more modern designs or because the former frames are broken, without first visiting an ophthalmologist or optometrist; and, which in turn diverts from the optician a very substantial, as well as profitable, part of his business.

The evidence indicates, almost without variance, that written prescriptions issued by the professional examiner contain no directive data in regard to the manner in which the spectacles are to be fitted to the face of the wearer. In addition, the Court is satisfied that the mere fitting of frames to the face, where the old lenses are available, is in reality only an incident to what fundamentally is a merchandising transaction, that is, the sale of a pair of frames; and, in any event, the knowledge necessary to perform these services is strictly artisan in character and can skillfully and accurately be performed without the professional knowledge and training essential to qualify as a licensed optometrist or ophthalmologist.

Although, as emphasized previously, the legislature can regulate the artisan, the merchant, or the professional where the regulated services embrace issues of public health and welfare, the services under consideration bear no real or rational relation to the actual vision of the public. Prospective wearers of eyeglasses are not affected inasmuch as a person seeking this particular service must already possess a pair of eyeglasses; and, present wearers of eyeglasses are not imperiled inasmuch as such wearers have previously submitted to examinations by professional men at the time the original pairs of spectacles were obtained. . . .

The effect of section 2 which prohibits the duplication of existing lenses (that is, the preparation of a completely new set of spectacles) without a written prescription is also unconstitutional.

The evidence establishes beyond controversy that a skilled artisan (such as an optician) can accurately ascertain the power of a lens, or fragment thereof, without the aid of a written prescription, and can thus duplicate or reproduce the original pair of spectacles without adversely affecting the visual ability of the eyeglass wearing public. This process requires no unusual professional judgment, peculiar to the licensed professions of ophthalmology and optometry but is strictly artisan in character. The power of the originally prescribed lens, or fragment thereof, can be learned by the use of a mechanical device known as the lensometer; this device (whether being operated by a professional or layman) scientifically measures the power of the existing lens and reduces it to prescriptive terms. . . .
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Although on this precise issue of duplication, the legislature in the instant regulation was dealing with a matter of public interest, the particular means chosen are neither reasonably necessary nor reasonably related to the end sought to be achieved. . . .

It is absolutely unnecessary to delegate to professional men the control of and responsibility for the just-mentioned artisan tasks, where the opticians, as a group possess adequate skill to fully protect the vision of the public in accurately duplicating existing lenses. The operation of the lensometer does not rise to the need or dignity of exclusive professional supervision. A qualified witness demonstrated and testified that any reasonably intelligent person can be taught to operate the lensometer and become qualified to accurately learn the power of existing lenses, or fragments thereof, within several hours. As further demonstrated by the evidence, the opticians, as a class, have for a number of years used the lensometer in their trade and the optometrists and ophthalmologist use this same device when wishing to check the power of lenses; and, although only a minority of licensed ophthalmologists require a patient to return to the examiner’s office to check the accuracy with which the original prescription has been filled, even in such instances the lensometer is not operated by the physician but by a clerk in the office.

The legislature has been guilty of undue oppression in failing to set up qualifying standards for the opticians, if such standards be necessary for the public protection, and at the same time arbitrarily legislating many of the skilled artisans out of a long recognized trade, by delegating the sole control of their skills and business to a professional group,20 when the public can be completely protected without taking from the optician this valuable property right. . . .

The means chosen by the legislature does not bear “a real and substantial relation” to the end sought, that is, better vision, inasmuch as although admittedly the professional eye examiners are specially trained in regard to eye examination, they possess no knowledge or skill superior to a qualified practicing optician insofar as the artisan tasks in view are concerned, and in fact the two professional groups, as a class, are not as well qualified as opticians as a class to either supervise or perform the services here regulated.

In addition, and of even more significance, is the fact that section 3 exempts from regulation all sellers of ready-to-wear glasses, even though such sellers, from the viewpoint of public health and welfare, lie within the identical class and circumstance occupied by “fitters and sellers of frames” and “duplicators of lenses and entire spectacles.”

The rule is clear that where the police power is ushered into play it must be exercised in an undiscriminating manner in relation to all persons falling within the same class or circumstance. . . . In the instant legislation not only is the “relation to the object of the legislation” questionable (as previously discussed) but “all persons similarly circumstanced” pointedly have not been treated alike. Persons who sell frames (incidentally adapting and fitting the completed spectacles to the face), persons who duplicate 361original eyeglasses and market the duplicated spectacles, and persons who sell ready-to-wear glasses are identically situated; that is, all are sellers of merchandise which is not immediately connected with or supervised by a professional eye examiner. Yet the public health and welfare is touched in the same manner and degree by each of these groups inasmuch as the possible result is exactly the same; people may wear spectacles which are not best suited for their eyes. . . .

The legislature must not blow both hot and cold! If it be desirable for the public protection that opticians sell merchandise and service only upon written prescriptive authority, the legislature cannot at the same time permit the unsupervised sale of ready-to-wear (convex spherical lenses) eyeglasses. The mere fact the public selects at will from the counter serves as no basis for distinction; if such constitutes a distinction then the public should have the equal right to purchase new frames or duplicate prescription eyeglasses at will. . . .



II

That portion of section 3 which makes it unlawful “to solicit the sale of . . . frames, mountings . . . or any other optical appliances.” [sic] . . . [W]here a statute, such as the provision under consideration, intrudes into a mercantile field only casually related to the visual care of the public and restricts an activity which in no way can detrimentally affect the people, such an intrusion is unconstitutional. . . .

Inasmuch as a large majority of the eyeglass wearing public have more than one set of eyeglasses they are, from time to time in the market for new frames, not only to replace broken ones but to acquire those more modern in appearance as the frame has become an integral part of the present-day cosmetology. Advertising directed exclusively at this feature of eye wear can have no deleterious effect on the public, inasmuch as it has no influence on the prospective wearer of eyeglasses, and to the present wearer (a person already examined by a licensed professional) is but a mere piece of merchandise.

The dispensing optician, a merchant in this particular, cannot arbitrarily be divested of a substantial portion of his business upon the pretext that such a deprivation is rationally related to the public health.



III

That portion of section 4 which provides that: “No person, firm, or corporation engaged in the business of retailing merchandise to the general public shall rent space, sub-lease departments, or otherwise permit any person purporting to do eye examination or visual care to occupy space in such retail store.”

[T]o forbid the renting or subleasing of quarters from retail merchants in order to enforce the legislative prohibition against corporate practice constitutes an arbitrary interference with the right of contract. . . . We believe the means chosen in this particular instance is “arbitrary and oppressive” and not reasonably adapted to the accomplishment of the end sought, that is, the abolition of corporate practice in the professions of ophthalmology and optometry. . . . Whether a professional man indulges in corporate practice, in violation of a statutory prohibition, is a matter of his individual integrity rather than his geographic location.
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The instant prohibition is just as unreasonable as if the legislature, in order to aid in the enforcement of certain criminal statutes, banned the use of automobiles by the general public because law violators use automobiles in their illicit operations. . . . It is the opinion of this Court that the plaintiffs are entitled to a permanent injunction restraining and enjoining the defendants . . . from enforcing or attempting to enforce against the plaintiffs the provisions of sections 2, 3 and 4 which have been designated as unconstitutional in this written opinion. . . .



[image: Photograph of the Warren Court]


The Warren Court (1957). Photograph shows, sitting left to right: William O. Douglas, Hugo L. Black, Earl Warren, Felix Frankfurter, Harold H. Burton; standing left to right: William J. Brennan, Jr., Tom C. Clark, John M. Harlan, Charles E. Whittaker.







2. The Warren Court Makes the Presumption of Constitutionality Virtually Impossible to Rebut

By 1955, the New Deal was in the rearview mirror. The Supreme Court, now under the leadership of Chief Justice Earl Warren, unanimously reversed the three-judge panel. Justice Douglas’s majority opinion made the presumption of constitutionality nearly impossible to rebut. He observed that it was not the role of “the courts to balance the advantages and disadvantages of the” Oklahoma law.
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STUDY GUIDE


	Which Lochner dissent does the majority opinion most closely resemble: that of Justice Harlan, or that of Justice Holmes?

	Which approach is more realist? Which is more formalist?

	In Chapter 8, we will study the Warren Court’s cases concerning the Due Process Clause. These decisions protected some unenumerated liberties. However, they rejected fact-based challenges to the rationality of economic legislation.





Williamson v. Lee Optical of Oklahoma 348 U.S. 483 (1955)
[image: ] Video on CasebookConnect.com

Mr. Justice Douglas delivered the opinion of the Court.

This suit was instituted in the District Court to have an Oklahoma law declared unconstitutional and to enjoin state officials from enforcing it for the reason that it allegedly violated various provisions of the Federal Constitution. . . . That court held certain provisions of the law unconstitutional. . . .

The Oklahoma law may exact a needless, wasteful requirement in many cases. But it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement. It appears that in many cases the optician can easily supply the new frames or new lenses without reference to the old written prescription. It also appears that many written prescriptions contain no directive data in regard to fitting spectacles to the face. But in some cases the directions contained in the prescription are essential, if the glasses are to be fitted so as to correct the particular defects of vision or alleviate the eye condition. The legislature might have concluded that the frequency of occasions when a prescription is necessary was sufficient to justify this regulation of the fitting of eyeglasses. Likewise, when it is necessary to duplicate a lens, a written prescription may or may not be necessary. But the legislature might have concluded that one was needed often enough to require one in every case. Or the legislature may have concluded that eye examinations were so critical, not only for correction of vision but also for detection of latent ailments or diseases, that every change in frames and every duplication of a lens should be accompanied by a prescription from a medical expert. To be sure, the present law does not require a new examination of the eyes every time the frames are changed or the lenses duplicated. For if the old prescription is on file with the optician, he can go ahead and make the new fitting or duplicate the lenses. But the law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.

The day is gone when this Court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, 364because they may be unwise, improvident, or out of harmony with a particular school of thought. See Nebbia v. New York (1934); West Coast Hotel Co. v. Parrish (1937). . . . We emphasize again what Chief Justice Waite said in Munn v. Illinois (1877), “For protection against abuses by legislatures the people must resort to the polls, not to the courts.”

Secondly, the District Court held that it violated the Equal Protection Clause of the Fourteenth Amendment to subject opticians to this regulatory system and to exempt, as §3 of the Act does, all sellers of ready-to-wear glasses.

The problem of legislative classification is a perennial one, admitting of no doctrinaire definition. Evils in the same field may be of different dimensions and proportions, requiring different remedies. Or so the legislature may think. Or the reform may take one step at a time, addressing itself to the phase of the problem which seems most acute to the legislative mind. The legislature may select one phase of one field and apply a remedy there, neglecting the others. The prohibition of the Equal Protection Clause goes no further than the invidious discrimination. We cannot say that that point has been reached here. For all this record shows, the ready-to-wear branch of this business may not loom large in Oklahoma or may present problems of regulation distinct from the other branch.

Third, the District Court held unconstitutional, as violative of the Due Process Clause of the Fourteenth Amendment, that portion of §3 which makes it unlawful “to solicit the sale of . . . frames, mountings . . . or any other optical appliances.” . . .

An eyeglass frame, considered in isolation, is only a piece of merchandise. But an eyeglass frame is not used in isolation . . . ; it is used with lenses; and lenses, pertaining as they do to the human eye, enter the field of health. Therefore, the legislature might conclude that to regulate one effectively it would have to regulate the other. Or it might conclude that both the sellers of frames and the sellers of lenses were in a business where advertising should be limited or even abolished in the public interest. The advertiser of frames may be using his ads to bring in customers who will buy lenses. If the advertisement of lenses is to be abolished or controlled, the advertising of frames must come under the same restraints; or so the legislature might think. We see no constitutional reason why a State may not treat all who deal with the human eye as members of a profession who should use no merchandising methods for obtaining customers.

Fourth, the District Court held unconstitutional, as violative of the Due Process Clause of the Fourteenth Amendment, the provision of §4 of the Oklahoma Act which reads as follows: “No person, firm, or corporation engaged in the business of retailing merchandise to the general public shall rent space, sublease departments, or otherwise permit any person purporting to do eye examination or visual care to occupy space in such retail store.”

It seems to us that this regulation is on the same constitutional footing as the denial to corporations of the right to practice dentistry. It is an attempt to free the profession, to as great an extent as possible, from all taints of commercialism. It certainly might be easy for an optometrist with space in a retail store to be merely a front for the retail establishment. In any case, the opportunity for that nexus may be 365too great for safety, if the eye doctor is allowed inside the retail store. Moreover, it may be deemed important to effective regulation that the eye doctor be restricted to geographical locations that reduce the temptations of commercialism. Geographical location may be an important consideration in a legislative program which aims to raise the treatment of the human eye to a strictly professional level. We cannot say that the regulation has no rational relation to that objective and therefore is beyond constitutional bounds . . . .




3. A Brief History of the Supreme Court’s Approaches to the Due Process Clause

Let’s return to our brief history of the Supreme Court’s approaches to the Due Process Clause.


	In the first stage, with cases like Lochner, the Court applied a rebuttable presumption of liberty.

	In the second stage, from O’Gorman through West Coast Hotel, the Court articulated a rebuttable presumption of constitutionality. This approach resembled Justice Harlan’s Lochner dissent.

	Third, in Footnote Four of Carolene Products, the Court qualified the presumption of constitutionality. Laws that violated express prohibitions in the Constitution —  such as those enumerated in the Bill of Rights —  would be reviewed with a rebuttable presumption of liberty. However, laws restricting unenumerated rights —  especially economic liberties —  would still be reviewed with a rebuttable presumption of constitutionality.

	The fourth stage began with Lee Optical in 1955. The judiciary would no longer allow challengers to offer evidence to rebut the presumption of constitutionality when laws restricted unenumerated rights. Such laws were now held to be rational, and thus constitutional, if the courts could imagine a conceivable basis for their enactment. The Warren Court’s approach to the Due Process Clause now closely resembled Justice Holmes’s Lochner dissent. In that case, Justice Holmes would have upheld the maximum-hours law because “[a] reasonable man might think it a proper measure on the score of health.” Taken literally, such a presumption of constitutionality is nearly impossible to rebut.





4. The Filled Milk Act Is Finally Declared Unconstitutional

In 1938, the Supreme Court upheld the constitutionality of the Filled Milk Act in Carolene Products. Four decades later, the law was finally declared unconstitutional by a federal district court. Your editors only learned about this case when Charles Hauser’s granddaughter mentioned it to Professor Blackman.
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STUDY GUIDE


	Is Milnot Company v. Richardson consistent with Carolene Products? (Hint: What did the Court say about “as applied” challenges in Carolene Products?)

	U.S. District Judge Morgan questions the “rationality” of the Filled Milk Act because it makes “arbitrary” and “capricious distinctions.” Is Judge Morgan’s analysis consistent with the “rational basis” approach adopted by Lee Optical? If not, does this opinion suggest any deficiency with the Lee Optical approach? In other words, why shouldn’t judges consistently perform the type of analysis that Judge Morgan employed?

	The federal government did not appeal Judge Morgan’s decision.





Milnot Company v. Richardson 350 F. Supp. 221 (S.D. Ill. 1972)

Robert D. Morgan, District Judge.

This is an action for declaratory judgment . . . asking the court to declare that the product known as “Milnot,” manufactured by the plaintiff, is not within the purview of the provisions of [the Filled Milk Act] or, in the alternative, to declare that Act unconstitutional on the ground that it violates the provisions of the Fifth Amendment to the Constitution of the United States. . . .

The following facts are undisputed. Plaintiff is a Michigan corporation which has its principal place of business in the State of Illinois. The defendant is the duly appointed Secretary of Health, Education and Welfare of the United States, who is charged with enforcement of various food and drug laws, including the Filled Milk Act. The substance involved in this case, Milnot, is a food product which basically is a blend of fat free milk and vegetable soya oil, to which are added vitamins A and D. In the production of this product cream is skimmed from whole fresh milk. The cream contains the butterfat content of the milk including the fat-soluble vitamins A, D and E. To the portion of the milk which remains after the skimming process, plaintiff adds, inter alia, soybean oil as well as vitamins A and D. This restores the liquid to a milk-like consistency and composition. The mixture is then evaporated so as to remove a portion of the water content. That Milnot is wholesome, nutritious, and useful as a food source is clear from the record.

The Filled Milk Act, promulgated by Congress in 1923, prohibits interstate shipment of filled milk products. Following enactment of that statute, plaintiff, then known as Carolene Products Company, violated it and was convicted. After much litigation, the United States Supreme Court . . . upheld the validity of the statute. United States v. Carolene Products Co. (1938). At least since affirmance of its second conviction, plaintiff has limited its distribution of Milnot to intrastate commerce in the several states where it is produced. In 1950, Carolene Products Company changed its name to Milnot Company.
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It is further undisputed that through technical advancements since 1944, and a proliferation of treatments, including breakdowns, buildups, and various reconstitutions of whole fluid milk, several food products have appeared on the market in competition with Milnot, which are permitted to be shipped in interstate commerce, subject to regulation by defendant, and which are commonly known as imitation milk or imitation dairy products, as distinguished from filled milk products. Content analyses reveal that certain of these products are produced in part by combining skim milk with vegetable oil, while others are made by combining sodium caseinate with water and vegetable oils. It is clear and undisputed that sodium caseinate is a soluble white powder which is produced primarily by treating skim milk with an acid. . . .

Plaintiff suggests, and this court agrees, that the appearance and continued existence of new products on the market and in interstate commerce which are quite similar in composition to and competitive with Milnot, and also in imitation or semblance of milk as fully as is Milnot (even though perhaps not “filled milk” in a technical sense under the statutory definition), creates a new factual situation upon which the court should reconsider the constitutionality of the Filled Milk Act as applied to Milnot. The existence of imitation milk or “non-dairy creamers” is most certainly not irrelevant to this inquiry as the defendant contends. While Congress may select a particular evil and regulate it to the exclusion of other possible evils in the same industry, any distinction drawn must at least be rational. Present distinctions which defendant finds between Milnot and other similar wholesome milk derivative products, in relation to the Filled Milk Act and its purposes, seem clearly subject to present examination on that score.


Court’s Discretion in Declaratory Judgment Action

Defendant suggests, as an alternative basis for dismissal, that since this case involves a constitutional challenge, the court should exercise its discretion and decline to render a declaratory judgment. In development of this argument, defendant asserts that plaintiff’s proper recourse is legislative rather than judicial. Assuming that the factual basis for the Filled Milk Act now does require review, the court is not at liberty to shut its eyes to a possible constitutional infirmity out of deference to Congress, when the validity of the law depends upon the truth of what is declared. While this court most certainly does not sit as a “super legislature,” weighing the wisdom, need, or general appropriateness of legislative policy, it must consider the possible violation of due process of law in existing declared policy. That remains for discussion here.



Due Process

The measuring stick to which legislative acts must conform in order to satisfy due process has been stated in the previous Carolene decisions, supra. That is, regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless, in light of the known facts, it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators. United States v. Carolene Products (1938). And as previously stated, the constitutionality of a statute predicated upon the existence of a particular state of 368facts may be challenged by showing to the court that those facts have ceased to exist. Chastleton Corp. v. Sinclair (1924).

From the undisputed facts in the record here, it appears crystal clear that certain imitation milk and dairy products are so similar to Milnot in composition, appearance, and use that different treatment as to interstate shipment caused by application of the Filled Milk Act to Milnot violates the due process of law to which Milnot Company is constitutionally entitled. No useful purpose is served by listing such products here by name or otherwise, or by discussing the dairy market conditions and dangers of confusion which led to the passage and judicial upholding of the Filled Milk Act many years ago. Suffice it to say that this court finds that the latter have long since ceased to exist.1

It is true that equal protection of the laws does not require identical treatment among those similarly situated, but it does require that arbitrary or capricious distinctions not be made. Wickard v. Filburn (1942). It is uncontested that many of these imitation milk and dairy products contain as basic and primary ingredients skim milk and vegetable oil. The defendant does argue that certain of these products on the retail market are not “in imitation or semblance of milk” to the extent that Milnot is. While each product, including Milnot, has, by design of its producer, its own unique taste, it appears clear that at least six other food products now moving in interstate commerce have almost identical appearance and consistency to milk (or evaporated milk) and to each other, both in the package and when poured. The defendant may well be correct in determining that each such product, other than Milnot, is not within the purview of the Filled Milk Act; but this circumstance seems simply to lend support to the conclusion that an act which produces such incongruous results regarding interstate shipment alone is devoid of rationality. The possibility of confusion, or passing off, in the marketplace, which justified the statute in 1944, can no longer be used rationally as a constitutional prop to prevent interstate shipment of Milnot. There is at least as much danger in this regard with imitation milk as with filled milk, and actually no longer any such real danger with either.

Similarly, the facts that Milnot legitimately appears on grocery shelves in the various states where it is produced, that there is a growing trend of manufacture and sale of filled milk overseas, and that there is widespread use thereof by American armed forces overseas, all add to the irrationality of the subject Act as applied to Milnot in this country. Prevention of confusion in the market, however valid in 1944, is no longer a valid basis to sustain the Filled Milk Act, and thus to prevent only the interstate shipment of Milnot (or any other product of milk which is exactly like it). . . .

This court [concludes], as a matter of law, that the Filled Milk Act, as applied to prohibit interstate shipment of Milnot, deprives the plaintiff of due process of law and provides no rational means for the achievement of any announced objective of the Act.

It is ordered, accordingly, that declaratory judgment enter herein, declaring that plaintiff has the right to market its product Milnot in interstate and foreign commerce, 369free from any prosecution or other interference from defendant for violation of the Filled Milk Act.

From 1945 to 1983, Wayne King served as a plant manager of the Carolene Products factory that straddled the Missouri-Oklahoma border. He told Professor Blackman that after the Filled Milk Act was declared unconstitutional in 1972, everyone was “elated.” He added that the decision was “long overdue.” With the federal ban gone, Carolene Products expanded into interstate commerce, and “branched out to many states.”






ASSIGNMENT 7

E. WHAT ABOUT THE NINTH AMENDMENT?

Our discussion of unenumerated rights so far has focused on the Due Process Clauses of the Fifth and Fourteenth Amendments, as well as the Privileges or Immunities Clause of the Fourteenth Amendment. But what about the Ninth Amendment? It provides: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” This text seems to say something about unenumerated rights. However, the Supreme Court has largely dismissed the relevance of the Ninth Amendment to constitutional law. Let’s start our consideration of the Ninth Amendment at the very beginning.


1. James Madison and the Ninth Amendment

In 1789, James Madison introduced the text of what would become the Ninth Amendment. He said:


It has been objected also against a bill of rights, that, by enumerating particular exceptions to the grant of power, it would disparage those rights which were not placed in that enumeration, and it might follow by implication, that those rights which were not singled out, were intended to be assigned into the hands of the general government, and were consequently insecure. This is one of the most plausible arguments I have ever heard urged against the admission of a bill of rights into this system; but, I conceive, that may be guarded against. I have attempted it, as gentlemen may see by turning to the last clause of the 4th resolution.



At the time, opponents of adding a bill of rights argued that if some rights were listed (or “enumerated”), it would lead to claims that the omitted rights (or “unenumerated” rights) had been “assigned into the hands of the general government.” Madison was trying to rebut this “plausible argument” by guarding against this claim about unenumerated rights.

Later in his speech, Madison offered a very different characterization of the text that would become the Tenth Amendment:


I find, from looking into the amendments proposed by the state conventions, that several are particularly anxious that it should be declared in the constitution, that the powers not 370therein delegated, should be reserved to the several states. Perhaps words which may define this more precisely, than the whole of the instrument now does, may be considered as superfluous. I admit they may be deemed unnecessary; but there can be no harm in making such a declaration, if gentlemen will allow that the fact is as stated. I am sure I understand it so, and do therefore propose it.



The Tenth Amendment, as ratified, provides: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”

Two years later, in 1791, Madison gave a speech objecting to the constitutionality of the national bank. Here, he expressly relied on both the Ninth and Tenth Amendments. Madison’s speech, which was reported in the Annals of Congress, explained that each provision negates a different constitutional problem:


The latitude of interpretation required by the bill is condemned by the rule furnished by the constitution itself. . . . The explanatory amendments proposed by Congress themselves, at least, would be good authority with them; all these renunciations of power proceeded on a rule of construction, excluding the latitude now contended for. These explanations were the more to be respected, as they had not only been proposed by Congress, but ratified by nearly three-fourths of the states.



Madison then “read several of the articles proposed, remarking particularly on the 11th. [the Ninth Amendment] and 12th. [the Tenth Amendment] the former, as guarding against a latitude of interpretation — the latter, as excluding every source of power not within the constitution itself.” (Emphasis added.)

In other words, the Tenth Amendment restates the principle that Congress is limited to its enumerated powers. And those enumerated powers include the Necessary and Proper Clause’s power “to make all laws which shall be necessary and proper for carrying into execution” its other powers. In contrast, the Ninth Amendment argues against an overly broad construction of those enumerated powers —  especially the Necessary and Proper Clause, which was the subject of Madison’s speech.

The Supreme Court has tended to neglect or dismiss the Ninth Amendment. The next case, United Public Workers v. Mitchell (1947), exemplifies how the Court justifies this neglect of the Ninth Amendment.



2. The Supreme Court Dismisses the Ninth Amendment

United Public Workers v. Mitchell (1947) involved a challenge to the ban on political activities in the Hatch Act of 1940. Section 9(a) prohibited federal employees in the executive branch from taking “any active part in political management or in political campaigns.” Several employees and their union brought suit to declare Section 9(a) unconstitutional. They argued that the restriction violated the Ninth Amendment. The three-judge District Court dismissed the suit on the merits. The Supreme Court affirmed the judgment. This excerpt is limited to the Court’s treatment of the plaintiffs’ Ninth Amendment claim.

In Mitchell, the Court runs the Ninth Amendment together with the Tenth. This conflation seems inconsistent with how Madison —  who devised the Ninth Amendment — distinguished between the two Amendments in his bank speech.
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STUDY GUIDE


	United Public Workers v. Mitchell (1947) was decided nine years after Carolene Products, but eight years before Williamson v. Lee Optical (1955).

	Mitchell rejected a challenge to a federal statute based on the Ninth Amendment. How attentively does the Supreme Court treat the text of the Ninth Amendment?

	How does the Court treat the actual wording of the Ninth and Tenth Amendments? For example, do both Amendments speaks of “rights”? Does either Amendment refer to “rights reserved”? What word does the Ninth Amendment actually use? Is a “reserved” right the same as one that is “retained”? Why might the two amendments have used two different words? Do you see any tension between the Court’s account of the Ninth Amendment and that of Madison in his bank speech?





United Public Workers v. Mitchell 330 U.S. 75 (1947)

Mr. Justice Reed delivered the opinion of the Court. . . .

We accept appellants’ contention that the nature of political rights reserved to the people by the Ninth and Tenth Amendments are involved. The right claimed as inviolate may be stated as the right of a citizen to act as a party official or worker to further his own political views. Thus we have a measure of interference by the Hatch Act and the Rules with what otherwise would be the freedom of the civil servant under the First, Ninth and Tenth Amendments. And, if we look upon due process as a guarantee of freedom in those fields, there is a corresponding impairment of that right under the Fifth Amendment. Appellants’ objections under the Amendments are basically the same. . . .

Of course, it is accepted constitutional doctrine that these fundamental human rights are not absolutes. The requirements of residence and age must be met. The essential rights of the First Amendment in some instances are subject to the elemental need for order without which the guarantees of civil rights to others would be a mockery. The powers granted by the Constitution to the Federal Government are subtracted from the totality of sovereignty originally in the states and the people. Therefore, when objection is made that the exercise of a federal power infringes upon rights reserved by the Ninth and Tenth Amendments, the inquiry must be directed toward the granted power under which the action of the Union was taken. If granted power is found, necessarily the objection of invasion of those rights, reserved by the Ninth and Tenth Amendments, must fail. Again this Court must balance the extent of the guarantees of freedom against a congressional enactment to protect a democratic society against the supposed evil of political partisanship by classified employees of government. . . .




3. The Ninth Amendment, Ghosts, and Ink Blots

In his influential book Democracy and Distrust, John Hart Ely discussed the Ninth Amendment. Ely conceded that “the conclusion that the Ninth Amendment was intended 372to signal the existence of federal constitutional rights beyond those specifically enumerated in the Constitution is the only conclusion its language seems comfortably able to support.” Yet he raised a common concern about how such rights can be identified. This concern resonated with many of Ely’s readers:


Suppose there were in the Constitution one or more provisions providing for the protection of ghosts. Can there be any doubt, now that we no longer believe there is any such thing, that we would be behaving properly in ignoring the provisions? The “ghost” here is natural law, and the argument would be that because natural law is the source from which the open-ended clauses of the Ninth and Fourteenth Amendments were expected to derive their content, we are justified, now that our society no longer believes in natural law, in ignoring the clauses altogether.



In short, Ely argues that if society no longer believes in natural rights, then courts are no longer bound by a text that rests on the existence of natural rights.

In 1987, Judge Robert Bork was nominated to the Supreme Court. During his confirmation hearing, he was repeatedly asked about the original meaning of the Ninth Amendment. After giving a number of answers, he offered this colorful analogy:


[T]here are some rights that are not enumerated but are found because of the structure of the Constitution and government. That is fine with me. I mean that is a legitimate mode of constitutional analysis. [In contrast,] I do not think you can use the ninth amendment unless you know something of what it means. For example, if you had an amendment that says “Congress shall make no” and then there is an ink blot and you cannot read the rest of it and that is the only copy you have I do not think the court can make up what might be under the ink blot if you cannot read it.



Is there any response to these objections based on ghosts and inkblots? We can think of at least two types of responses.

First, the Ninth Amendment refers to “retained” rights. These rights are the rights already possessed by the people when they formed the government. These rights are referred to as “natural rights.” History gives us considerable guidance about what these rights are. For example, at the time of the Founding, jurists often spoke about the natural rights to acquire, use, possess, and enjoy property, as well as to pursue happiness and safety. This formulation of natural rights was enshrined in several state constitutions prior to the adoption of the Ninth Amendment. These natural rights are hardly unknowable today if this history is consulted.

Second, identifying these rights creates one type of difficulty. Protecting them creates a very different type of difficulty. But this latter difficulty may be a byproduct of how modern constitutional law works. Nowadays, constitutional rights are thought to trump any claim of government power. But prior to the New Deal, constitutional rights were not treated in this fashion. Instead, when legislation was thought to burden an unenumerated liberty, judges turned their attention to the explanation for whether such restrictions were reasonable exercises of the police power, for example. Or, judges asked whether such restrictions were arbitrary. The district court panel made this point in Lee Optical of Oklahoma v. Williamson: “A court only can annul legislative action where it appears certain that the attempted exercise of police power is arbitrary, unreasonable or discriminatory.”
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This earlier approach was not based on specifying the substance of particular fundamental rights. It was sufficient that a person was exercising a liberty. Rather, this approach was premised on specifying the just or proper powers of the government. For example, at the federal level, the Constitution enumerates a list of these powers. At the state level, all concede that the legislative power includes the power to protect the health and safety of the public. What happens when a law lacks some persuasive connection to one of these just or proper powers? A court might well suspect the rationales being offered by the government are a pretext for some other end the government is not willing to disclose. That is, a legislature may be improperly pursuing an end that is not within its just or proper powers.

But courts need not speculate on what these improper ends might be. Nor need they speculate on the specific content of natural rights. Instead, judges can protect liberty generally by examining the law realistically: does a particular restriction on liberty bear a sufficient relation to its purported end? For example, in Lee Optical of Oklahoma v. Williamson, the Western District of Oklahoma evaluated the statute in this fashion. Courts that employ this approach need not speculate about ghosts and inkblots. Rather, courts are merely being realistic about why some legislation may get enacted despite the fact that it bears little, if any, relation to a just or proper power of government.

In Federalist No. 10, James Madison explained that sometimes lawmakers act to benefit a “faction.” (Today, we would refer to factions as special interest groups.) Madison wrote:


By a faction, I understand a number of citizens, whether amounting to a majority or a minority of the whole, who are united and actuated by some common impulse of passion, or of interest, adverse to the rights of other citizens, or to the permanent and aggregate interests of the community.



Under Footnote Four, courts may find that all such special interest laws are constitutional, so long as they do not violate a specific prohibition in the Constitution. This approach seems to evade both the letter and spirit of the Ninth Amendment.







	* [Thomas M. Cooley, A Treatise on the Constitutional Limitations Which Rest upon the Legislative Power of the States (1868). —  Eds.]

	* For two contrasting takes on the case and its public and academic reception, compare David E. Bernstein, Rehabilitating Lochner: Defending Individual Rights Against Progressive Reform (2011), with Paul Kens, Lochner v. New York: Economic Regulation on Trial (1998). See also Victoria F. Nourse, A Tale of Two Lochners: The Untold History of Substantive Due Process and the Idea of Fundamental Rights, 97 Cal. L. Rev. 751 (2009) (describing how Theodore Roosevelt made Lochner famous as the “Bakeshop Case” during his 1912 presidential campaign).

	* [The Nineteenth Amendment, which stated that the right to vote could no longer be denied “on account of sex.” It would not be ratified for another twelve years, in 1920. —  Eds.]

	† The following legislation of the states imposes restriction in some form or another upon the hours of labor that may be required of women: [Citing Progressive Era statutes from Massachusetts (1874), Rhode Island (1885), Louisiana (1886), Connecticut (1887), Maine (1887), New Hampshire (1887), Maryland (1888), Virginia (1890), Pennsylvania (1897), New York (1899), Nebraska (1899), Washington (1901), Colorado (1903), New Jersey (1892), Oklahoma (1890), North Dakota (1877), South Dakota (1877), Wisconsin (1897), and South Carolina (1907)].
In foreign legislation Mr. Brandeis calls attention to these statutes: [Great Britain (1844), France (1848), Switzerland (1848), Austria (1855), Holland (1889), Italy (1902), and Germany (1891)].

Then follow extracts from over ninety reports of committees, bureaus of statistics, commissioners of hygiene, inspectors of factories, both in this country and in Europe, to the effect that long hours of labor are dangerous for women, primarily because of their special physical organization. The matter is discussed in these reports in different aspects, but all agree as to the danger. It would, of course, take too much space to give these reports in detail. Following them are extracts from similar reports discussing the general benefits of short hours from an economic aspect of the question. In many of these reports individual instances are given tending to support the general conclusion. Perhaps the general scope and character of all these reports may be summed up in what an inspector for Hanover says: “The reasons for the reduction of the working day to ten hours —  (a) the physical organization of women, (b) her maternal functions, (c) the rearing and education of the children, (d) the maintenance of the home —  are all so important and so far reaching that the need for such reduction need hardly be discussed.” . . .


	* David E. Bernstein & Ilya Somin, Judicial Power and Civil Rights Reconsidered, 114 Yale L.J. 591, 631 n.242 (2004).

	* [Justice Brandeis’s daughter worked as Jesse Adkins’s secretary at the D.C. Minimum Wage Board. —  Eds.]

	* [In Berea College v. Kentucky, 211 U.S. 45 (1908), the Court upheld a law that prohibited private corporations from teaching “both the white and negro races as pupils for instruction in said college, school, and institution of learning.” (This case did not involve places of public accommodation, which could be segregated under the “separate but equal” doctrine articulated in Plessy v. Ferguson.) Justice Brewer’s majority opinion avoided the constitutional question about this segregation measure. Instead, the Court determined that the state had the police power “over its own corporate creatures.” Justice Harlan dissented, and rejected this argument. He found that the statute had nothing to do with regulation of corporations. “The manifest purpose” of the law, he wrote, “was to prevent the association of white and colored persons in the same school.” This regime, wrote the native Kentuckian, was an “arbitrary invasion of the rights of liberty and property guaranteed by the 14th Amendment against hostile state action, and is, therefore, void.” —  Eds.]

	* Victoria Nourse, Buck v. Bell: A Constitutional Tragedy from a Lost World, 39 Pepp. L. Rev. 101, 102 (2011).

	* [In 1924, Virginia enacted the Sterilization Act alongside the Racial Integrity Act. The latter Act prohibited interracial marriage. The Supreme Court declared it unconstitutional in Loving v. Virginia (1967). Both Acts were designed to promote scientific eugenics, whereby those deemed “undesirable” would not be permitted to reproduce. We will study Loving v. Virginia in Chapter 6. —  Eds.]

	1 Madelyn Fife et al., Concurring and Dissenting Without Opinion, 42 J. Sup. Ct. Hist. 171 (2017).

	2 Melvin Urofsky, The Supreme Court Justices: A Biographical Dictionary 83 (1994).

	3 Paul A. Lombardo, Three Generations, No Imbeciles: Eugenics, The Supreme Court, and Buck v. Bell 172 (2008).

	* Barry Cushman, Rethinking the New Deal: The Structure of a Constitutional Revolution 76 (1998).

	40 See . . . O’Gorman & Young v. Hartford Ins. Co. (1931).

	* See Gerard Magliocca, The Heart of the Constitution: How the Bill of Rights Became the Bill of Rights (2018).

	2 The reports may be summarized as follows: There is an extensive commerce in milk compounds made of condensed milk from which the butter fat has been extracted and an equivalent amount of vegetable oil, usually coconut oil, substituted. These compounds resemble milk in taste and appearance and are distributed in packages resembling those in which pure condensed milk is distributed. By reason of the extraction of the natural milk fat the compounded product can be manufactured and sold at a lower cost than pure milk. Butter fat, which constitutes an important part of the food value of pure milk, is rich in vitamins, food elements which are essential to proper nutrition, and are wanting in vegetable oils. The use of filled milk as a dietary substitute for pure milk results, especially in the case of children, in undernourishment, and induces diseases which attend malnutrition. Despite compliance with the branding and labeling requirements of the Pure Food and Drugs Act, there is widespread use of filled milk as a food substitute for pure milk. This is aided by their identical taste and appearance, by the similarity of the containers in which they are sold, by the practice of dealers in offering the inferior product to customers as being as good as or better than pure condensed milk sold at a higher price, by customers’ ignorance of the respective food values of the two products, and in many sections of the country by their inability to read the labels placed on the containers. Large amounts of filled milk, much of it shipped and sold in bulk, are purchased by hotels and boarding houses, and by manufacturers of food products, such as ice cream, to whose customers labeling restrictions afford no protection.

	3 There is now an extensive literature indicating wide recognition by scientists and dietitians of the great importance to the public health of butter fat and whole milk as the prime source of vitamins, which are essential growth producing and disease preventing elements in the diet. . . . When the Filled Milk Act was passed, eleven states had rigidly controlled the exploitation of filled milk, or forbidden it altogether. Some thirty-five states have now adopted laws which in terms, or by their operation, prohibit the sale of filled milk. 4 There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the Fourteenth. See Stromberg v. California (1931); Lovell v. Griffin (1938).
It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation. On restrictions upon the right to vote, see Nixon v. Herndon (1927); Nixon v. Condon (1932); on restraints upon the dissemination of information, see Near v. Minnesota (1931); Grosjean v. American Press Co. (1936); Lovell v. Griffin, supra; on interferences with political organizations, see Stromberg v. California (1931); Fiske v. Kansas (1927); Whitney v. California (1927); Herndon v. Lowry (1937); and see Holmes, J., in Gitlow v. New York (1925); as to prohibition of peaceable assembly, see De Jonge v. Oregon (1937).

Nor need we enquire whether similar considerations enter into the review of statutes directed at particular religious, Pierce v. Society of Sisters (1925), or national, Meyer v. Nebraska (1923); Bartels v. Iowa (1923); Farrington v. Tokushige (1927), or racial minorities, Nixon v. Herndon, supra; Nixon v. Condon, supra; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry. Compare McCulloch v. Maryland (1819); South Carolina State Highway Department v. Barnwell Bros. (1938).


	1 United States v. Carolene Products Co., 51 F. Supp. 675 (N.D. W. Va. 1943).

	2 Carolene Products Co. v. United States, 140 F.2d 61, 65 (4th Cir. 1944).

	3 Carolene Products Co. v. United States, 323 U.S. 18 (1944).

	4 Petitioner’s Brief at 41, available at http://bit.ly/2ua9PSx (“If the judgment appealed from is permitted to stand, a great injustice will be done these defendants. Petitioners Hauser and Hartke have been branded as criminals and sentenced to substantial prison terms; all petitioners have been fined, and all because, forsooth, a highly nutritious product has been held to fall within the strict letter of a statute passed twenty years ago, when this product was unknown, to reach an entirely different, and deleterious, compound. . . . It is unnecessary to discuss here whether or not, as certain members of Congress charged when the bill was under debate, the Filled Milk Act is legislation to protect not the public, but the profits of the dairy interests.”).

	5 Bruce Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713, 723-724 (1985).

	* See Three-Judge Court Act, Legal Information Institute, https://www.law.cornell.edu/constitution-conan/article-3/section-2/clause-2/three-judge-court-act (“The provision was designed to assuage state feeling by vesting such determinations in a court more prestigious than a single-judge district court, to assure a more authoritative determination, and to prevent the assertion of individual predilections in sensitive and emotional areas.”).

	† [The Murrah Federal Building in Oklahoma City was named after Judge Alfred P. Murrah. In 1995, this building was destroyed by a truck bomb. —  Eds.]

	3 The dispensing optician is both a craftsman and a merchant. He maintains a complete stock of frames from which the customers may make selections; these frames vary in size, shape, color and adornment. In order to fit the frames (and completed eye-glasses) to the customer’s face he must have some artisan skill related to the science of optics and must have some knowledge of optical terms. . . .
In addition to the dispensing optician the field of visual care has three other definable divisions. (1) The ophthalmologist, a duly licensed medical doctor who specializes in the care of the eyes; (2) The optometrist, a quasi-professional who is trained to examine the eyes for refractive error, and at the same time recognize but not treat diseases of the eye, and who acts also as craftsman and merchant in filling prescriptions for eyeglasses; (3) The optician (or optical supplier) who is a skilled artisan qualified to actually grind lenses and perform other tasks which the dispensing optician may not be equipped to perform.


	20 The effect of section 2 is to place within the exclusive control of optometrists and ophthalmologists the power to choose just what individual opticians will be permitted to pursue their calling inasmuch as where the professional men must first give a written prescription and then “remain responsible for the full effect of the appliances so furnished by such other person” the ophthalmologists will pointedly refer their business to a limited number of channels, thus denying all other opticians the opportunity to follow their trade regardless how competently the remaining opticians are qualified. . . .

	1 It is not insignificant in this regard that some eleven states which passed filled milk acts have since discarded them —  five by repeal and six by court action. By far, the majority of states now permit wholesome and properly labeled filled milk products. It is worth noting, also, that when the Federal Filled Milk Act was passed by Congress and upheld by the Supreme Court, the presently accepted dangers of “cholesterol” in animal fat were almost unknown.
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PART II EQUAL PROTECTION OF THE LAW
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CHAPTER 6 Equal Protection of the Law: Discrimination on the Basis of Race

Section 1 of the Fourteenth Amendment imposed three new limitations on the states’ police powers. First, the Privileges or Immunities Clause ensured that states could no longer abridge certain liberties. However, the Slaughter-House Cases restricted that ocean of freedom to some scattered islands of generally irrelevant federal rights. As a result, courts increasingly turned to the second provision, the Due Process Clause, to protect certain fundamental rights. Chapter 5 charted the rise and fall of substantive due process during the early twentieth century.

In this chapter, we return to the third provision of the Fourteenth Amendment: the Equal Protection Clause. It provides, “nor shall any state . . . deny to any person within its jurisdiction the equal protection of the laws.” We introduced this provision in Chapter 4 with our discussion of two cases that reached very different results. In Yick Wo v. Hopkins (1886), a San Francisco ordinance made it impossible for Chinese people to operate laundry businesses. Though the law was neutral on its face, the Supreme Court declared it unconstitutional. A decade later, the Court decided Plessy v. Ferguson (1896). This anti-canonical case held that the government could segregate public accommodations, such as railroads, so long as the separate facilities were “equal.” Over the next five decades, Plessy institutionalized racial segregation throughout the country.

That tide, however, would begin to turn in the 1930s. The National Association for the Advancement of Colored People (NAACP) mounted a broad constitutional attack on the “separate but equal” doctrine. Initially, the NAACP asserted that schooling offered to African-American students was not actually equal. The strategy aimed to raise the cost of 378segregation. The Southern states would have to either spend more money on segregated schools or abolish segregated schools altogether. In a string of victories, the Supreme Court found that the government was not in fact providing “separate but equal” education. Eventually, the NAACP decided the time was right to directly confront Plessy itself. In 1954, the Supreme Court decided Brown v. Board of Education. This case held that segregation in public schools was unconstitutional. But Brown did not formally overturn Plessy. Rather, Brown began a lengthy process to eliminate Jim Crow segregation. All three branches of the federal government participated in the Civil Rights Movement.

This chapter concludes with a discussion of affirmative action: when the government consciously considers race in the context of education and employment. Today, the unconstitutionality of government-imposed racial segregation is well established. However, the constitutionality of affirmative action continues to divide the Supreme Court.


ASSIGNMENT 1

A. REJECTING “SEPARATE BUT EQUAL”


1. Racial Discrimination by State Governments

The Thirteenth Amendment, which abolished slavery, did not end the evils of racial discrimination. After Reconstruction, Southern states established an elaborate and entrenched regime of legally enforced racial separation in its place. The Supreme Court acquiesced to this system, known as “Jim Crow.” Plessy v. Ferguson (1896) stood as the law of the land for more than five decades, over the lone dissent of the first Justice John Marshall Harlan. That tide, however, would begin to turn in the 1930s. The National Association for the Advancement of Colored People (NAACP) mounted a constitutional attack on the “separate but equal” doctrine. The NAACP’s litigation strategy was devised and implemented, in part, by two lawyers: Charles Hamilton Houston and his protégé (and future Supreme Court Justice) Thurgood Marshall.

The NAACP first focused on integrating graduate professional schools, such as law schools. Only later would they challenge segregated elementary and secondary schools. The NAACP worried that integrating younger students would generate the greatest emotional resistance. Marshall later explained: “Those racial superiority boys somehow think that little kids of six or seven are going to get funny ideas about sex and marriage just from going to school together, but for some equally funny reason youngsters in law school aren’t supposed to feel that way. We didn’t get it but we decided that if that was what the South believed, then the best thing for the moment was to go along.” Consequently, the NAACP’s principal strategy was to challenge these segregated graduate schools as, in fact, unequal. The states were given a choice: integrate or spend enormous resources upgrading institutions of higher education for African-American students. The NAACP successfully challenged segregated law schools at the Universities of Missouri, Texas, and Oklahoma.* In each case, the Court applied Plessy’s rule: the segregated law schools were unequal.

379



[image: Photograph of Charles Hamilton Houston]

Charles Hamilton Houston graduated from Harvard Law School in 1923. He later became the dean of Howard University Law School when Thurgood Marshall was a law student there.


[image: Photograph of Thurgood Marshall before the steps of the Supreme Court after winning Brown v. Board of Education]

Thurgood Marshall (center) on the steps of the Supreme Court after winning Brown v. Board of Education


Thurgood Marshall stands before the steps of the Supreme Court between his co-counsels George E.C. Hayes and James M. Nabrit, Jr. They are shaking hands and smiling.





After this string of victories, the NAACP decided the time was right to take on Plessy. The NAACP challenged the constitutionality of school segregation laws in Kansas, South Carolina, Virginia, and Delaware. Brown v. Board of Education was initially argued in December 1952, but the Justices could not reach a decision for a host of factors. The case was then scheduled for reargument the following year. The Justices asked the parties to “discuss particularly the following [three] questions...”:


	What evidence is there that the Congress which submitted and the State legislatures and conventions which ratified the Fourteenth Amendment contemplated or did not contemplate, understood or did not understand, that it would abolish segregation in the public schools?

	If neither the Congress in submitting nor States in ratifying the Fourteenth Amendment understood that compliance with it would require the immediate abolition of segregation in public schools, was it nevertheless the understanding of the framers of the Amendment

	that future Congresses might in the exercise of their power under section 5 of the Amendment, abolish such segregation, or

	that it would be within the judicial power, in light of future conditions, to construe the Amendment as abolishing segregation of its own force?




	On the assumption that the answers to questions 2(a) and (b) do not dispose of the issue, is it within the judicial power, in construing the Amendment, to abolish segregation in public schools?
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The decision to have the case reargued likely changed its fate. Chief Justice Fred Vinson died in September 1953. Republican President Eisenhower filled that vacancy with Earl Warren, the Republican governor of California. With his political leadership experience, Warren was able to cajole his colleagues to reach a unanimous, though narrow, decision: school segregation laws violated the Equal Protection Clause of the Fourteenth Amendment. On the day the case was decided, Justice Frankfurter wrote to the Chief Justice, “This is a day that will live in glory. It is also a great day in the history of the Court, and not in the least for the course of deliberation which brought about the results. I congratulate you.”


[image: 1941 photograph of a second grade segregated classroom at the Monoe Elementary School in Topeka, Kansas]

A segregated classroom at Monroe Elementary School in Topeka, Kansas from 1941.


STUDY GUIDE


	The Court asked the parties to submit briefs that analyzed “the understanding of the framers of the [Fourteenth] Amendment.” How did the Court address this history? What was the basis of the Court’s decision? What provision of the Constitution prohibited “separate but equal”? If that provision of the Constitution did not exist, would the case have come out differently? Are you entirely satisfied with the reasoning that led to the result? Can you think of alternate reasoning that would have been more satisfying?

	What exactly is the holding of Brown? Is segregation unconstitutional in all government institutions? Does the Court say that Plessy was wrong when it was decided? Was Plessy overruled in all aspects? Does it matter?

	Brown was unanimous. Some analysts speculate that the narrow nature of the reasoning accounts for the case’s unanimity.

	In Footnote 11, the court cites a number of articles that discuss the psychological effect of segregation on students. What role should social science play in the development of constitutional law?
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Brown v. Board of Education of Topeka 347 U.S. 483 (1954) Argued: December 9-11, 1952 Reargued: December 7-9, 1953 Decided: May 17, 1954
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Warren delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware. They are premised on different facts and different local conditions, but a common legal question justifies their consideration together in this consolidated opinion.

In each of the cases, minors of the Negro race, through their legal representatives, seek the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis. In each instance, they had been denied admission to schools attended by white children under laws requiring or permitting segregation according to race. This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the Fourteenth Amendment. In each of the cases other than the Delaware case, a three-judge federal district court denied relief to the plaintiffs on the so-called “separate but equal” doctrine announced by this Court in Plessy v. Ferguson (1896). Under that doctrine, equality of treatment is accorded when the races are provided substantially equal facilities, even though these facilities be separate. In the Delaware case, the Supreme Court of Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white schools because of their superiority to the Negro schools.



[image: Photographs of the plaintiffs in Brown v. Board of Education of Topeka from the time of the case]


The plaintiffs in the consolidated desegregation cases (from left to right): Vicki Henderson, Donald Henderson, Linda Brown, James Emanuel, Nancy Todd, and Katherine Carper. The sister of the named plaintiff, Mildred Brown, was eight years old when the case began, and was attending a segregated elementary school. By the time the case was resolved, she was old enough to attend junior high school. She never benefited directly from the case, since the junior high she went on to attend was an integrated school, and had been since 1879.



The plaintiffs contend that segregated public schools are not “equal” and cannot be made “equal” and that hence they are deprived of the equal protection of the laws. Because of the obvious importance of the question presented, the Court took jurisdiction. 382Argument was heard in the 1952 Term, and reargument was heard this Term on certain questions propounded by the Court.

Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in 1868. It covered exhaustively consideration of the Amendment in Congress, ratification by the states, then existing practices in racial segregation, and the views of proponents and opponents of the Amendment. This discussion and our own investigation convince us that, although these sources cast some light, it is not enough to resolve the problem with which we are faced. At best, they are inconclusive. The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among “all persons born or naturalized in the United States.” Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect. What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment’s history, with respect to segregated schools, is the status of public education at that time. In the South, the movement toward free common schools, supported by general taxation, had not yet taken hold. Education of white children was largely in the hands of private groups. Education of Negroes was almost nonexistent, and practically all of the race were illiterate. In fact, any education of Negroes was forbidden by law in some states. Today, in contrast, many Negroes have achieved outstanding success in the arts and sciences as well as in the business and professional world. It is true that public school education at the time of the Amendment had advanced further in the North, but the effect of the Amendment on Northern States was generally ignored in the congressional debates. Even in the North, the conditions of public education did not approximate those existing today. The curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term was but three months a year in many states; and compulsory school attendance was virtually unknown. As a consequence, it is not surprising that there should be so little in the history of the Fourteenth Amendment relating to its intended effect on public education.

In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its adoption, the Court interpreted it as proscribing all state-imposed discriminations against the Negro race.5 The doctrine of “separate but equal” did not make its appearance in this Court until 1896 in the case of Plessy v. Ferguson, involving not education but transportation.6 American courts have since labored with the doctrine for over half a century. In this Court, there have been six cases involving the “separate but equal” doctrine in the field of public education. In Cumming v. County Board of Education (1899), and Gong Lum v. Rice (1927), the validity of the doctrine itself was 383not challenged.8 In more recent cases, all on the graduate school level, inequality was found in that specific benefits enjoyed by white students were denied to Negro students of the same educational qualifications. Missouri ex rel. Gaines v. Canada (1938); Sipuel v. Oklahoma (1948); Sweatt v. Painter (1950); McLaurin v. Oklahoma State Regents (1950). In none of these cases was it necessary to re-examine the doctrine to grant relief to the Negro plaintiff. And in Sweatt v. Painter, the Court expressly reserved decision on the question whether Plessy v. Ferguson should be held inapplicable to public education.

In the instant cases, that question is directly presented. Here, unlike Sweatt v. Painter, there are findings below that the Negro and white schools involved have been equalized, or are being equalized, with respect to buildings, curricula, qualifications and salaries of teachers, and other “tangible” factors. Our decision, therefore, cannot turn on merely a comparison of these tangible factors in the Negro and white schools involved in each of the cases. We must look instead to the effect of segregation itself on public education.

In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full development and its present place in American life throughout the Nation. Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws.

Today, education is perhaps the most important function of state and local governments. Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society. It is required in the performance of our most basic public responsibilities, even service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment. In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.

We come then to the question presented: Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.

In Sweatt v. Painter, in finding that a segregated law school for Negroes could not provide them equal educational opportunities, this Court relied in large part on “those qualities which are incapable of objective measurement but which make for greatness in a law school.” In McLaurin v. Oklahoma State Regents, the Court, in requiring that a Negro admitted to a white graduate school be treated like all other students, again resorted to intangible considerations: “. . . his ability to study, to engage in discussions and exchange views with other students, and, in general, to learn his profession.”
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Such considerations apply with added force to children in grade and high schools. To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone. The effect of this separation on their educational opportunities was well stated by a finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs:


Segregation of white and colored children in public schools has a detrimental effect upon the colored children. The impact is greater when it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group. A sense of inferiority affects the motivation of a child to learn. Segregation with the sanction of law, therefore, has a tendency to [retard] the educational and mental development of negro children and to deprive them of some of the benefits they would receive in a racial[ly] integrated school system.10



Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding is amply supported by modern authority.11 Any language in Plessy v. Ferguson contrary to this finding is rejected.



[image: Photograph showing Kenneth Clark conducting the Doll Test]



A black child stands in front of a table holding both a white doll and a black doll. The boy is cradling the white doll in his hands. Dr. Kenneth Clark stands behind him observing.



One of the more famous articles cited in Footnote 11 was the “Doll Test.” Psychologists Kenneth and Mamie Clark performed this study. Children were shown a white doll and a black doll, and were asked to select which doll they preferred. The majority of subjects selected the white doll. The study concluded that segregation fostered in black children a sense of inferiority and self-hatred.
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We conclude that in the field of public education the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment. This disposition makes unnecessary any discussion whether such segregation also violates the Due Process Clause of the Fourteenth Amendment.12

Because these are class actions, because of the wide applicability of this decision, and because of the great variety of local conditions, the formulation of decrees in these cases presents problems of considerable complexity. On reargument, the consideration of appropriate relief was necessarily subordinated to the primary question — the constitutionality of segregation in public education. We have now announced that such segregation is a denial of the equal protection of the laws. In order that we may have the full assistance of the parties in formulating decrees, the cases will be restored to the docket, and the parties are requested to present further argument on Questions 4 and 5 previously propounded by the Court for the reargument this Term.13 The Attorney General of the United States is again invited to participate. The Attorneys General of the states requiring or permitting segregation in public education will also be permitted to appear as amici curiae upon request to do so by September 15, 1954, and submission of briefs by October 1, 1954.

It is so ordered. Cases ordered restored to docket for further argument on question of appropriate decrees.




2. Racial Discrimination by the Federal Government

Brown concerned whether state school segregation laws violated the Fourteenth Amendment. The Equal Protection Clause of the Fourteenth Amendment, however, is understood only to restrict the state’s police powers — not the federal government’s powers. It provides: “nor shall any state . . . deny to any person within its jurisdiction the equal protection of the laws.” The Fifth Amendment’s Due Process Clause, however, does limit federal power. It provides that “no person shall be . . . deprived of life, liberty, 386or property, without due process of law.” But there is no Equal Protection Clause in the Fifth Amendment.

When Brown was decided, federal law segregated public schools in the District of Columbia. In Bolling v. Sharpe, decided the same day as Brown, the Court found that federal school segregation law violated the Fifth Amendment’s Due Process Clause.


STUDY GUIDE


	Bolling presents a textual difficulty that Brown did not. The Fifth Amendment lacks an Equal Protection Clause that applies to the federal government. Is it conceivable that the framers of the Fourteenth Amendment prohibited state segregation, but would have allowed Congress to enact federal segregation laws?

	Was Brown really based on — much less dictated by — the Equal Protection Clause? After all, the Court did not need that provision in Bolling to declare unconstitutional the segregated schools in the District of Columbia. Or was Bolling wrongly decided? If the Equal Protection Clause was needed in Brown, and there is no Equal Protection Clause to constrain federal powers, then Congress should have had the power to segregate schools in the District of Columbia.

	Can the outcomes of Brown and Bolling be reconciled with each other and with the scope of the Fifth and Fourteenth Amendments? Is it possible that Brown is correctly decided but Bolling is not?

	What methodology did Bolling adopt? Can this sort of approach be used to reach whatever result a Justice wants? What are its limits? Does Bolling pose a challenge to every method of constitutional interpretation?

	Buchanan v. Warley (1917), which we studied in Chapter 5, was decided during the Progressive Era. That case used the same substantive due process reasoning as Lochner v. New York. And yet, in Bolling, the Court cited Buchanan favorably. Why is Lochner in the anti-canon while Buchanan can be cited with approval?





Bolling v. Sharpe 347 U.S. 497 (1954)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Warren delivered the opinion of the Court.

This case challenges the validity of segregation in the public schools of the District of Columbia. The petitioners, minors of the Negro race, allege that such segregation deprives them of due process of law under the Fifth Amendment. They were refused admission to a public school attended by white children solely because of their race. They sought the aid of the District Court for the District of Columbia in obtaining admission. That court dismissed their complaint. The Court granted a writ of certiorari before judgment in the Court of Appeals because of the importance of the constitutional question presented.
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We have this day held that the Equal Protection Clause of the Fourteenth Amendment prohibits the states from maintaining racially segregated public schools. The legal problem in the District of Columbia is somewhat different, however. The Fifth Amendment, which is applicable in the District of Columbia, does not contain an equal protection clause as does the Fourteenth Amendment which applies only to the states. But the concepts of equal protection and due process, both stemming from our American ideal of fairness, are not mutually exclusive. The “equal protection of the laws” is a more explicit safeguard of prohibited unfairness than “due process of law,” and, therefore, we do not imply that the two are always interchangeable phrases. But, as this Court has recognized, discrimination may be so unjustifiable as to be violative of due process.

Classifications based solely upon race must be scrutinized with particular care, since they are contrary to our traditions and hence constitutionally suspect.3 As long ago as 1896, this Court declared the principle “that the Constitution of the United States, in its present form, forbids, so far as civil and political rights are concerned, discrimination by the General Government, or by the States, against any citizen because of his race.”4 And in Buchanan v. Warley (1917), the Court held that a statute which limited the right of a property owner to convey his property to a person of another race was, as an unreasonable discrimination, a denial of due process of law.

Although the Court has not assumed to define “liberty” with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective. Segregation in public education is not reasonably related to any proper governmental objective, and thus it imposes on Negro children of the District of Columbia a burden that constitutes an arbitrary deprivation of their liberty in violation of the Due Process Clause.

In view of our decision that the Constitution prohibits the states from maintaining racially segregated public schools, it would be unthinkable that the same Constitution would impose a lesser duty on the Federal Government. We hold that racial segregation in the public schools of the District of Columbia is a denial of the due process of law guaranteed by the Fifth Amendment to the Constitution. For the reasons set out in Brown v. Board of Education, this case will be restored to the docket for reargument on Questions 4 and 5 previously propounded by the Court.

It is so ordered. Case restored to docket for reargument on question of appropriate decree.


[image: Photograph of an integrated elementary school classoom]

After Bolling v. Sharpe, schools in the District of Columbia, such as the Barnard School, were quickly integrated. Other districts, however, resisted the Court’s decision.


Photograph shows an integrated elementary school classroom at the Barnard School in Wahington D.C. from 1955. A line of black and white schoolgirls stand in the forground, while boys sit on their desks in the background.
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[image: Photograph of Nettie Hunt and her daughter Nikie sitting on the steps of the Supreme Court in 1954]



Nettie Hunt stares at her daughter with a slight smile. She holds a newspaper toward the camera with the headline "High Court Bans Segregation in Public Schools."



Nettie Hunt, and her daughter Nikie, sitting on the steps of the Supreme Court in 1954. The headline reads, “High Court Bans Segregation in Public Schools.” This newspaper headline, however, belies the greatest limitation of Brown. Desegregation was only ordered with “all deliberate speed.”




STUDY GUIDE


	Brown and Bolling both concluded with the same order: “Case restored to docket for reargument on question of appropriate decree.” One year later the Court decided a follow-up case known as Brown v. Board of Education II. In that case, the Justices instructed the lower courts in Kansas, Virginia, and South Carolina “to take such proceedings and enter such orders and decrees consistent with this opinion as are necessary and proper to admit to public schools on a racially nondiscriminatory basis with all deliberate speed the parties to these cases.”

	How fast is “with all deliberate speed”? (Justice Frankfurter suggested this phrase to Chief Justice Warren.) Why did the Court not simply order the schools in Kansas, Virginia, and South Carolina to immediately end segregation? What sort of practical, political, and logistical issues would such a decision have entailed?

	The Court references “different local conditions.” What does that phrase mean?
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	Was the Court naïve to think the leaders of segregated school districts would make a “prompt and reasonable start toward full compliance”? Would they voluntarily comply with the district court rulings?

	Did Brown II affect schools nationwide? Or did the judgment only concern the three states that were party to the case? The answer to this question cannot be found in Marbury v. Madison or the Supremacy Clause. Indeed, the Justices would not settle the reach of Brown’s judgment until Cooper v. Aaron (1958).






Brown v. Board of Education of Topeka (Brown II) 349 U.S. 294 (1955) Argued: April 11, 12, 13, and 14, 1955 Decided: May 31, 1955

Mr. Chief Justice Warren delivered the opinion of the Court.

These cases were decided on May 17, 1954. The opinions of that date, declaring the fundamental principle that racial discrimination in public education is unconstitutional, are incorporated herein by reference. All provisions of federal, state, or local law requiring or permitting such discrimination must yield to this principle. There remains for consideration the manner in which relief is to be accorded.

Because these cases arose under different local conditions and their disposition will involve a variety of local problems, we requested further argument on the question of relief. In view of the nationwide importance of the decision, we invited the Attorney General of the United States and the Attorneys General of all states requiring or permitting racial discrimination in public education to present their views on that question. The parties, the United States, and the States of Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs and participated in the oral argument.

These presentations were informative and helpful to the Court in its consideration of the complexities arising from the transition to a system of public education freed of racial discrimination. The presentations also demonstrated that substantial steps to eliminate racial discrimination in public schools have already been taken, not only in some of the communities in which these cases arose, but in some of the states appearing as amici curiae, and in other states as well. Substantial progress has been made in the District of Columbia and in the communities in Kansas and Delaware involved in this litigation. The defendants in the cases coming to us from South Carolina and Virginia are awaiting the decision of this Court concerning relief.

Full implementation of these constitutional principles may require solution of varied local school problems. School authorities have the primary responsibility for elucidating, assessing, and solving these problems; courts will have to consider whether the action of school authorities constitutes good faith implementation of the governing constitutional principles. Because of their proximity to local conditions and the possible need 390for further hearings, the courts which originally heard these cases can best perform this judicial appraisal. Accordingly, we believe it appropriate to remand the cases to those courts.3

In fashioning and effectuating the decrees, the courts will be guided by equitable principles. Traditionally, equity has been characterized by a practical flexibility in shaping its remedies and by a facility for adjusting and reconciling public and private needs. These cases call for the exercise of these traditional attributes of equity power. At stake is the personal interest of the plaintiffs in admission to public schools as soon as practicable on a nondiscriminatory basis. To effectuate this interest may call for elimination of a variety of obstacles in making the transition to school systems operated in accordance with the constitutional principles set forth in our May 17, 1954, decision. Courts of equity may properly take into account the public interest in the elimination of such obstacles in a systematic and effective manner. But it should go without saying that the vitality of these constitutional principles cannot be allowed to yield simply because of disagreement with them.

While giving weight to these public and private considerations, the courts will require that the defendants make a prompt and reasonable start toward full compliance with our May 17, 1954, ruling. Once such a start has been made, the courts may find that additional time is necessary to carry out the ruling in an effective manner. The burden rests upon the defendants to establish that such time is necessary in the public interest and is consistent with good faith compliance at the earliest practicable date. To that end, the courts may consider problems related to administration, arising from the physical condition of the school plant, the school transportation system, personnel, revision of school districts and attendance areas into compact units to achieve a system of determining admission to the public schools on a nonracial basis, and revision of local laws and regulations which may be necessary in solving the foregoing problems. They will also consider the adequacy of any plans the defendants may propose to meet these problems and to effectuate a transition to a racially nondiscriminatory school system. During this period of transition, the courts will retain jurisdiction of these cases.

The judgments below, except that in the Delaware case, are accordingly reversed and the cases are remanded to the District Courts to take such proceedings and enter such orders and decrees consistent with this opinion as are necessary and proper to admit to public schools on a racially nondiscriminatory basis with all deliberate speed the parties to these cases. The judgment in the Delaware case — ordering the immediate admission of the plaintiffs to schools previously attended only by white children — is affirmed on the basis of the principles stated in our May 17, 1954, opinion, but the case is remanded to the Supreme Court of Delaware for such further proceedings as that Court may deem necessary in light of this opinion.

It is so ordered.
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Judgments, except that in case No. 5, reversed and cases remanded with directions; judgment in case No. 5 affirmed and case remanded with directions.




3. The Massive Resistance to Brown

ASSIGNMENT 2

In March 1956, nineteen Senators and seventy-seven members of the House of Representatives signed the so-called Southern Manifesto. The segregationists charged that Brown “substitute[d] naked power for established law,” and effected a “clear abuse of judicial power” that “encroach[ed] upon the reserved rights of the States and the people.” The Manifesto “commend[ed] the motives of those States which have declared the intention to resist forced integration by any lawful means.” Another segregationist group, the White Citizens’ Council, opened chapters throughout the Southern states. The Council argued that states could pass their own laws that nullified Brown, as schools should ignore any subsequent injunctions issued by district courts. Thus, integration would never be permitted, as there would not be “enough jails to punish all resisters.” According to NAACP estimates, zero public schools in the eight Southern states were actually desegregated in 1955. This widespread movement became known as the “Massive Resistance.” The Supreme Court would consider the constitutionality of this strategy in Cooper v. Aaron (1958).



[image: Photograph of sign posted in front of a school building with the text: “School Property. No trespassing under penalty of law. Prince Edward County School Board.”]

Prince Edward County in Virginia shut down its public schools, rather than comply with the judgment in Brown.


[image: Photograph of Billboard reading: “Save our Republic! Impeach Earl Warren. For information, contact John Birch Society.”]

After Brown v. Board of Education was decided, billboards throughout the South urged the impeachment of Chief Justice Earl Warren.

The public schools in Prince Edward County would remain closed for five years, denying an education to nearly 2,000 students. Segregated private schools opened up for parents who could afford them.



In May 1955 — shortly before Brown II was decided — the Little Rock, Arkansas school board “approved a ‘Plan of School Integration,’ which provided for a gradual 392integration of all public schools, beginning with the high school level, in the fall of 1957.”1 However, as the Massive Resistance spread to Arkansas, citizens approved amendments to the state constitution opposing Brown and desegregation. Based on those amendments, a state court judge enjoined the integration of Central High School in Little Rock. (Recall that Brown only involved cases from Virginia, South Carolina, and Kansas; was Arkansas bound by that judgment?) In response, a federal district court blocked the state court injunction. (Do federal judges have a stronger claim to enforce the law than state judges; do they take the same oath?) The situation escalated quickly. Governor Orval Faubus ordered the Arkansas National Guard to prohibit black students from entering white schools, including Central High School in Little Rock. (Neither Faubus nor the Guard were bound by the previous court order.)

A federal court enjoined the National Guard from blocking access for African-American students. Subsequently, the Little Rock Police Department took their place. (The police were not bound by the court order.) Two days later, in one of the more dramatic moments of the Civil Rights Movement, President Eisenhower ordered federal troops to escort the so-called Little Rock Nine into Central High School. Throughout the remainder of the year, eight members of the Little Rock Nine continued their studies at Central High School — under the supervision of federal troops.


[image: Photograph of the 101st Airborne division of the U.S. Army escorting the Little Rock Nine into Central High School]

The 101st Airborne escorting the Little Rock Nine into Central High School. The students spent their first day in the principal’s office to ensure their safety.


Ten soldiers holding rifles escort the Little Rock Nine up the steps of the school. Some of the students look at the camera, others face forward.



Yet, after the 1957-1958 school year, the opposition to the federal desegregation plan did not subside. On June 21, 1958, the district court — to the surprise of many — granted 393the school a thirty-month extension to integrate.2 The court cited the “chaos, bedlam and turmoil” that resulted from the prior desegregation order. With only three weeks before the start of the semester, on August 18, 1958, the Eighth Circuit Court of Appeals reversed. The panel found that there was not a sufficient basis to suspend the school integration plans.

Due to the urgency of the matter, the Supreme Court convened for a special term. The Justices heard oral arguments on August 28, 1958, and again on September 11.3 (The term was not scheduled to begin until October 6.) On September 12, 1958, the Supreme Court affirmed the Eighth Circuit’s judgment in a two-paragraph per curiam opinion. “In view of the imminent commencement of the new school year at the Central High School of Little Rock, Arkansas,” the opinion began, “we deem it important to make prompt announcement of our judgment affirming the Court of Appeals.”4 The Court made the judgment “effective immediately.” Seventeen days later, the Court issued a fifteen-page opinion that explained its reasoning in depth. In an unprecedented showing of unanimity, the opinion was signed by each of the nine Justices. That opinion appears below.


STUDY GUIDE


	Before Cooper v. Aaron, was the Little Rock School District bound by Brown I? By Brown II? Can the Supreme Court immediately bind all parties nationwide, even if the school districts were not parties to the case? If so, where does such a power derive from?

	How should government officials resolve a conflict between the state trial court (which ordered schools not to integrate) and the federal district court (which ordered schools to integrate)? Is one court supreme over the other? Do all judges take the same oath to the Constitution?

	The Court says that under Marbury v. Madison, the “interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land.” Does Marbury support this assertion? Does the Supremacy Clause mention the Supreme Court? Where does this principle come from?

	Is there a difference between the Constitution and the Supreme Court’s interpretation of the Constitution? If the answer is no, could the Supreme Court ever reverse one of its own decisions absent an amendment? If the answer is yes, can a Supreme Court decision be the “supreme law of the land”?

	What would have happened if President Eisenhower chose not to send in federal troops to Central High School, and the Arkansas government ignored the federal courts’ orders?
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Cooper v. Aaron 358 U.S. 1 (1958) Argued: August 28, 1958 and September 11, 1958 Per Curiam: September 12, 1958 Decided by the Court: September 29, 1958 Concurring Opinion (Frankfurter, J.): October 6, 1958
[image: ] Video on CasebookConnect.com

[The Court issued a per curiam decision the day after the case was argued. — Eds.]

Per Curiam.

The Court, having fully deliberated upon the oral arguments had on August 28, 1958, as supplemented by the arguments presented on September 11, 1958, and all the briefs on file, is unanimously of the opinion that the judgment of the Court of Appeals for the Eighth Circuit of August 18, 1958, must be affirmed. In view of the imminent commencement of the new school year at the Central High School of Little Rock, Arkansas, we deem it important to make prompt announcement of our judgment affirming the Court of Appeals. The expression of the views supporting our judgment will be prepared and announced in due course.


Central High School in Little Rock is the only National Historic Site in the United States that is still used as an active school.



It is accordingly ordered that the judgment of the Court of Appeals for the Eighth Circuit, dated August 18, 1958, reversing the judgment of the District Court for the Eastern District of Arkansas, dated June 20, 1958, be affirmed, and that the judgments of the District Court for the Eastern District of Arkansas, dated August 28, 1956, and September 3, 1957, enforcing the School Board’s plan for desegregation in compliance with the decision of this Court in Brown v. Board of Education, be reinstated. It follows that the order of the Court of Appeals dated August 21, 1958, staying its own mandate is of no further effect.

The judgment of this Court shall be effective immediately, and shall be communicated forthwith to the District Court for the Eastern District of Arkansas.

* * *

[On October 6, 1958, for the first time in Supreme Court history, all nine Justices signed a majority opinion with each of their names. This decision was deemed a “concurring” opinion to the short, per curiam order issued on September 29, 1958. — Eds.]

Opinion of the Court by THE CHIEF JUSTICE, MR. JUSTICE BLACK, MR. JUSTICE FRANKFURTER, MR. JUSTICE DOUGLAS, MR. JUSTICE BURTON, MR. JUSTICE CLARK, MR. JUSTICE HARLAN, MR. JUSTICE BRENNAN, and MR. JUSTICE WHITTAKER.

As this case reaches us it raises questions of the highest importance to the maintenance of our federal system of government. It necessarily involves a claim by the Governor and Legislature of a State that there is no duty on state officials to obey federal court orders resting on this Court’s considered interpretation of the United States Constitution. Specifically it involves actions by the Governor and Legislature of Arkansas upon the premise that they are not bound by our holding in Brown v. Board of Education. 395That holding was that the Fourteenth Amendment forbids States to use their governmental powers to bar children on racial grounds from attending schools where there is state participation through any arrangement, management, funds or property.

We are urged to uphold a suspension of the Little Rock School Board’s plan to do away with segregated public schools in Little Rock until state laws and efforts to upset and nullify our holding in Brown v. Board of Education have been further challenged and tested in the courts. We reject these contentions. . . .

The constitutional rights of respondents are not to be sacrificed or yielded to the violence and disorder which have followed upon the actions of the Governor and Legislature. As this Court said some 41 years ago in a unanimous opinion in a case involving another aspect of racial segregation: “It is urged that this proposed segregation will promote the public peace by preventing race conflicts. Desirable as this is, and important as is the preservation of the public peace, this aim cannot be accomplished by laws or ordinances which deny rights created or protected by the federal Constitution.” Buchanan v. Warley (1917). Thus law and order are not here to be preserved by depriving the Negro children of their constitutional rights. . . .

The controlling legal principles are plain. The command of the Fourteenth Amendment is that no “State” shall deny to any person within its jurisdiction the equal protection of the laws. . . . Thus the prohibitions of the Fourteenth Amendment extend to all action of the State denying equal protection of the laws; whatever the agency of the State taking the action . . . or whatever the guise in which it is taken. . . . In short, the constitutional rights of children not to be discriminated against in school admission on grounds of race or color declared by this Court in the Brown case can neither be nullified openly and directly by state legislators or state executive or judicial officers, nor nullified indirectly by them through evasive schemes for segregation whether attempted “ingeniously or ingenuously.” . . .

What has been said, in the light of the facts developed, is enough to dispose of the case. However, we should answer the premise of the actions of the Governor and Legislature that they are not bound by our holding in the Brown case. It is necessary only to recall some basic constitutional propositions which are settled doctrine.

Article VI of the Constitution makes the Constitution the “supreme Law of the Land.” In 1803, Chief Justice Marshall, speaking for a unanimous Court, referring to the Constitution as “the fundamental and paramount law of the nation,” declared in the notable case of Marbury v. Madison (1805), that “It is emphatically the province and duty of the judicial department to say what the law is.” This decision declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States “any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” Every state legislator and executive and judicial officer is solemnly committed by oath taken pursuant to Art. VI, ¶3 “to support this Constitution.” Chief Justice Taney, speaking for a unanimous Court in 1859, said that this requirement reflected the 396framers’ “anxiety to preserve it [the Constitution] in full force, in all its powers, and to guard against resistance to or evasion of its authority, on the part of a State....” Ableman v. Booth (1859).*

No state legislator or executive or judicial officer can war against the Constitution without violating his undertaking to support it. Chief Justice Marshall spoke for a unanimous Court in saying that: “If the legislatures of the several states may, at will, annul the judgments of the courts of the United States, and destroy the rights acquired under those judgments, the constitution itself becomes a solemn mockery....” United States v. Peters (1809). A Governor who asserts a power to nullify a federal court order is similarly restrained. If he had such power, said Chief Justice Hughes, in 1932, also for a unanimous Court, “it is manifest that the fiat of a state Governor, and not the Constitution of the United States, would be the supreme law of the land; that the restrictions of the Federal Constitution upon the exercise of state power would be but impotent phrases....” Sterling v. Constantin (1932).

It is, of course, quite true that the responsibility for public education is primarily the concern of the States, but it is equally true that such responsibilities, like all other state activity, must be exercised consistently with federal constitutional requirements as they apply to state action. The Constitution created a government dedicated to equal justice under law. The Fourteenth Amendment embodied and emphasized that ideal. State support of segregated schools through any arrangement, management, funds, or property cannot be squared with the Amendment’s command that no State shall deny to any person within its jurisdiction the equal protection of the laws. The right of a student not to be segregated on racial grounds in schools so maintained is indeed so fundamental and pervasive that it is embraced in the concept of due process of law. Bolling v. Sharpe (1954). The basic decision in Brown was unanimously reached by this Court only after the case had been briefed and twice argued and the issues had been given the most serious consideration. Since the first Brown opinion three new Justices have come to the Court. They are at one with the Justices still on the Court who participated in that basic decision as to its correctness, and that decision is now unanimously reaffirmed. The principles announced in that decision and the obedience of the States to them, according to the command of the Constitution, are indispensable for the protection of the freedoms guaranteed by our fundamental charter for all of us. Our constitutional ideal of equal justice under law is thus made a living truth.
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[image: Press release of a 1957 telegram sent by Pesident Eisenhower to Arkansas Governor preceding the president's choice to send federal troops to enforce school integration]



The press release reads:

IMMEDIATE RELEASE September 5, 1957

James Hagerty, Press Secretary to the President

THE WHITE HOUSE

U.S. Naval Base

Newport, Rhode Island

THE PRESIDENT TODAY SENT THE FOLLOWING TELEGRAM TO THE HONORABLE ORVAL E. FAUBUS, THE GOVERNOR OF ARKANSAS

The Honorable Orvas E. Faubus

Governor of Arkansas

Little Rock, Arkansas

Your telegram received requesting my assuance of understanding of and cooperation in the course of action you have taken on school integation recommended by the Little Rock School Board and ordered by the United States District Court pursuant to the mandate of the United States Supreme Court.

When I became President, I took an oath to support and defend the Constitution of the United States. The only assurance I can give you is that the Federal Constitution will be upheld by me by every legal means at my command.

There is no basis of fact to the statements you make in your telegram that Federal authorities have been considering taking you into custody or that telephone lines to your Executive Mansion have been tapped by any agency of the Federal Government.

At the request of Judge Davies, the Department of Justice is presently collecting facts as to interference with or failure to comply with the District Court's order. You and other state officials-as well the National Guard which, of course, is uniformed, armed and partially sustained by the Government-will, I am sure, give full cooperation to the United States District Court.

Dwight D. Eisenhower



On September 5, 1957, before sending in federal troops, President Eisenhower sent Arkansas Governor Orval Faubus a telegram. In his public statement, Eisenhower was very careful to stress that he was enforcing federal law as ordered by the federal district court’s order, and not Brown standing by itself: “The Federal law and orders of a United States District Court implementing that law cannot be flouted with impunity by an individual or any mob of extremists.”
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ASSIGNMENT 3

4. Can Brown Be Reconciled with Original Meaning?

In Brown I, the Court asked the parties to submit briefs discussing the history of the Fourteenth Amendment and its implication for the constitutionality of school segregation. The Justices did not, however, ask about the original meaning of the text. Instead they asked whether Congress and state legislatures or conventions “contemplated” or expected certain results to follow the enactment of the Fourteenth Amendment:


What evidence is there that the Congress which submitted and the State legislatures and conventions which ratified the Fourteenth Amendment contemplated or did not contemplate, understood or did not understand, that it would abolish segregation in the public schools?



The Court characterized the evidence it was presented on this issue as inconclusive, and did not rule on that basis. Since 1955, the compatibility of Brown with methods of originalism has been in dispute. Many academics believe that Brown cannot be justified on originalist grounds.

Since 1954, however, our understanding of originalist methodology has developed. In Brown, the Supreme Court asked the parties to research the original expected application of those who wrote and ratified the Fourteenth Amendment — that is, whether the framers or ratifiers believed that segregated schools were barred by the clause. In contrast, modern originalists would ask a different question: when the Fourteenth Amendment was adopted, what was the original meaning of its words — that is, what information or content was communicated by the phrases “the privileges or immunities of citizens of the United States,” “the due process of law, or “the equal protection of the laws”?

Modern originalists do not ask how the framers and ratifiers of the Fourteenth Amendment would decide a current case. This sort of question is sometimes disparagingly characterized as WWMD: what would Madison do? Instead, an originalist judge should determine how the original meaning of the text of the Fourteenth Amendment applies to the facts of a current case. The Court in Brown did not even address the original meaning of the text of the Fourteenth Amendment. Nor did the Court ask the parties to discuss that original meaning in their briefs. Instead the Court asked the parties to brief how the framers and ratifiers would have decided a case involving segregated schools. Or whether the framers and ratifiers thought it was within the Section 5 power of Congress to bar segregated schools.

Moreover, since 1954, we have also learned a great deal more about both questions. First, we know much more about what the authors and ratifiers of the Fourteenth Amendment thought the Privileges or Immunities Clause, the Due Process Clause, and the Equal Protection Clause meant. Second, we also have gained new insights about whether the authors and ratifiers of the Fourteenth Amendment thought that this meaning barred segregated state schools. In 1995, Professor Michael McConnell wrote a law review article that presented some of this evidence. His findings surprised many scholars. (McConnell would later serve as a judge on the Tenth Circuit Court of Appeals from 2002-2009.) We include an excerpt from McConnell’s important article, followed by a critique by Professor Michael Klarman. We conclude with Professor McConnell’s reply.
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Professor McConnell’s article is well regarded by scholars, but it has not seriously shaken the existing consensus concerning Brown. Perhaps this continued consensus should not be surprising. Many professors doubt the merits of any theory of interpretation that would reach the “wrong result” in this canonical case. This assumption makes Brown a potent weapon against one’s intellectual adversaries. Critics of originalism have an incentive to reject any claims that Brown is consistent with originalism. Likewise, supporters of originalism have an incentive to reconcile Brown with the original meaning of the text.


Michael W. McConnell, Originalism and the Desegregation Decisions 81 Va. L. Rev. 947 (1995)


STUDY GUIDE


	What does McConnell claim to see in the historical record that others have missed? Does his analysis extend beyond school desegregation? Would his analysis apply to Bolling as well as to Brown?

	Is it fair to assess the merits of McConnell’s methodology because it yields an acceptable result? How else can we assess such a methodology? Is there any reason to be suspicious about a theory of interpretation that always reaches the “correct” result?

	McConnell’s analysis raises an important question: what version of originalism is the correct one? Should we look for evidence of the original “intentions” or “expectations” of the framers and ratifiers of a provision? Or should we instead seek the “original public meaning” of the language used? Why would an originalist choose one of these versions over the other?




Chief Justice Earl Warren’s unanimous opinion for the Supreme Court in Brown v. Board of Education made no pretense that its interpretation was an authentic translation of what the Fourteenth Amendment meant to those who drafted and ratified it. The Court described the historical sources as “[a]t best, . . . inconclusive.” This “at best” carries the strong implication that in the cold, hard eye of objective historical examination, the sources point the other way. Stating that “we cannot turn the clock back to 1868 when the Amendment was adopted,” the Court based its decision primarily on the “modern authority” of social science. Brown was arguably the first explicit, self-conscious departure from the traditional view that the Court may override democratic decisions only on the basis of the Constitution’s text, history, and interpretive tradition — not on considerations of modern social policy.
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In the forty years since Brown, legal scholars generally have concluded that the Court did not rely on the historical understanding because it could not. . . . The supposed inconsistency between Brown and the original meaning of the Fourteenth Amendment has assumed enormous importance in modern debate over constitutional theory. Such is the moral authority of Brown that if any particular theory does not produce the conclusion that Brown was correctly decided, the theory is seriously discredited. Thus, what once was seen as a weakness in the Supreme Court’s decision in Brown is now a mighty weapon against the proposition that the Constitution should be interpreted as it was understood by the people who framed and ratified it. The thesis of this Article is that the consensus is wrong. . . .

[T]here are two, and only two, plausible interpretations of the Fourteenth Amendment under which school segregation would be lawful. The first is that segregation is not a form of inequality prohibited by the Amendment. Because neither whites nor blacks would be permitted to commingle, segregation could be said to subject whites and blacks alike to the same rule of law. The second is that the Fourteenth Amendment did not command equality with regard to everything, but only with regard to “civil rights” or (to use the Fourteenth Amendment’s own language) “privileges or immunities of citizens of the United States,” and that education was not among these protected rights. Education was, rather, a “social right,” or maybe no right at all — a mere benefit that could be withheld at the government’s discretion. For the Court to have decided Brown in favor of the school defendants on originalist principles, it would have had to conclude that the original understanding of the Amendment embraced one or both of these ideas. [However,] neither of these propositions commanded majority support among the framers and ratifiers of the Fourteenth Amendment. Properly understood, the authoritative actions of the Reconstruction Congress in passing the Civil Rights Act of 1875 contradicted both. . . .

In contrast to the scant discussion of segregated education during debate over the Fourteenth Amendment, the Reconstruction Congresses during the period 1868-1875 were forced to confront the issue repeatedly. While the Thirty-ninth Congress concentrated on passing the Amendment — a context in which avoidance or obfuscation of controversial issues is often the best strategy — later Congresses were forced to determine what it meant, in the context of the most difficult questions of the day. The actions taken by Congress from 1868 through 1875 to enforce the Fourteenth Amendment and the congressional deliberations over those measures thus present the best available evidence of the original understanding of the meaning of the Amendment as it bears on the issue of school segregation. Although this evidence might be inferior in principle to information directly bearing on the opinions and expectations of the framers and ratifiers during deliberations over the Amendment itself, there is no significant body of evidence concerning the latter. The relatively modest evidence that does exist is overwhelmed by the abundance of evidence from the enforcement period.

The principal focus . . . is therefore on the effort from 1870 through 1875, led by Charles Sumner in the Senate and General Benjamin F. Butler in the House, to enact legislation pursuant to the Fourteenth Amendment to abolish de jure segregation in public schools. The ultimate result of their efforts was the enactment of the Civil Rights Act of 1875, which forbade racial discrimination in inns, theaters, common carriers, and other forms of public accommodation. Although this legislation, together with the Civil Rights Act of 1866, was the centerpiece of enforcement of the Fourteenth Amendment, 401its constitutional underpinnings and legal substance have received little attention, perhaps because the Act was struck down by the Supreme Court only eight years after enactment, in the Civil Rights Cases. . . .

It is during this debate over what ultimately became the Civil Rights Act of 1875 that constitutional theories of the day regarding school segregation were most fully developed. The school desegregation effort was ultimately unsuccessful, but the degree of support it commanded belies the standard account, according to which it is “fanciful” to suppose that the generation that enacted the Fourteenth Amendment understood it to forbid segregated schools. In a series of votes in different procedural contexts, opponents of school segregation were able to muster significant support — often large majorities — in both houses of Congress. Perhaps more importantly, Congress eventually did pass legislation requiring desegregation of common carriers and places of public accommodation, and expressly refused to enact an amendment that would sanction separate but equal schools.


[image: Photograph of Senator Charles Sumner of Massachusetts]

Senator Charles Sumner of Massachusetts

Although the [originalist] case for Brown would be stronger if school desegregation legislation had actually passed, it is extremely significant that half or more of the Congress voted repeatedly to abolish segregated schools under authority of the Fourteenth Amendment. This is especially true given that the opponents of these measures could not agree on any particular constitutional theory under which segregation could be defended as lawful, and many of them were acting out of evident hostility or indifference to the goals of the Fourteenth Amendment. . . .

In 1870, Charles Sumner inaugurated the first attempt, pursuant to the Fourteenth Amendment, to outlaw school segregation in common schools, public accommodations, common carriers, and other institutions throughout the United States. . . . There is no doubt that Sumner’s bill required desegregation, and not merely equality of resources. . . . The debate over Sumner’s proposal was a mixture of constitutional arguments and arguments regarding policy and expedience — with doses of overt racism and obstructionism thrown in by some of the opponents. Proponents maintained that the bill was an appropriate means of enforcing the provisions of the new Amendment; opponents maintained that it was not. It was impossible to support the bill without at least implicitly taking the position that segregation was a denial of the equality of rights mandated by the Amendment. The only plausible source of congressional authority to interfere with such matters of state law as inns, theaters, schools, and intrastate transportation was the power under Section 5 of the Fourteenth Amendment “to enforce, by appropriate legislation, the provisions of this article.” . . . In order to vote for a bill outlawing segregation, a congressman thus had to conclude that segregation was in violation of the Amendment; otherwise the bill would not be an “appropriate” enforcement measure. As the principal sponsor and Chairman of the Judiciary Committee in the House commented, supporters of the bill “have all come to a conclusion on this subject . . . that these are rights guaranteed by the Constitution to every citizen, and that every citizen of the United States should have the means by which to enforce them.” . . .
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The affirmative case for desegregation of the schools was, to its proponents, quite simple. To them, the Fourteenth Amendment stood for the proposition that all citizens are entitled to the same civil rights, regardless of their race, color, nationality, social standing, or previous condition of servitude. This did not mean that citizens were entitled to equality with respect to everything; supporters and opponents of the bill alike had definite views about the limited nature of “civil rights,” which did not encompass all privileges or benefits. The dominant understanding has been labeled the theory of “limited absolute equality” — equality that is limited to certain spheres (“civil rights”) but is absolute within those spheres. . . .

This approach differs from standard Fourteenth Amendment doctrine today. At considerable risk of oversimplification, it can be said that the current law of equal protection is oriented not toward the rights of the individual but toward the decisionmaking processes of the government. It is designed to root out intentional discrimination across the entire range of state action. To the supporters of the civil rights bills during the Reconstruction period, however, the focus was on an equality of rights, not on whether the processes of government were infected by discriminatory intent. The Fourteenth Amendment (first by virtue of the Privileges or Immunities Clause, later shifting to the Equal Protection Clause) meant that legally enforceable civil rights are the same for all citizens (or, after the shift to Equal Protection, all persons), without distinction on the basis of race, color, or previous condition of servitude. The practical test was to ask which rights a white citizen would be able to enforce, and to extend the same set of rights to all.

The legal theory supporting the Act was set forth at length by Senator Sumner when he first proposed his civil rights rider, and was repeated by proponents throughout the debate. Sumner explained that the “inn is a public institution, with well-known rights and duties,” among which is “the duty to receive all paying travelers decent in appearance and conduct.” He distinguished the inn from “a lodging-house or boarding-house, which is a private concern, and not subject to the obligations of the inn.” The coverage of the civil rights bill was not based on the distinction between the governmental and the private, but on whether the entities in question, public or private, had a general legal obligation to serve all comers. Sumner cited a variety of legal authorities, [demonstrating] that the common law provided a “peremptory rule opening the doors of inns to all travelers, without distinction, to the extent of authorizing not only an action but an indictment for the refusal to receive a traveler.” Thus, the civil rights bill “is only declaratory of existing law giving to it the sanction of Congress.” Sumner explained that this common law protection “ought to be sufficient,” but that “it is set at naught by an odious discrimination,” making it necessary for Congress to “interfere.” He applied the same analysis, using similar citations, to public conveyances, theaters, and places of amusement.

Thus, in the view of its supporters, the civil rights bill did not create any new rights or obligations. . . . Enforcement was the issue. Advocates of the civil rights bill maintained that the right to equality of treatment in the covered facilities already existed in the law, but that racial prejudice rendered actual enforcement defective. . . . The purpose of the bill, then, was to provide federal enforcement to ensure that black citizens would not be denied the rights white citizens already had to nondiscriminatory treatment by common carriers and other institutions with a preexisting legal obligation to serve all comers without discrimination.
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Common school education, according to Sumner, presented an easier and yet a more important case. It falls “into the same category” as public inns, conveyances, and places of amusement, because “[l]ike the others, it must be open to all or its designation is a misnomer and a mockery.” Indeed, the “common school has a higher character,” both because of the importance of its function and because “it is sustained by taxation to which all contribute.” Senator Matthew H. Carpenter of Wisconsin, who questioned extension of the bill to “voluntary institutions, whether incorporated or not, which we ought not to interfere with,” had “no doubt of the power of this Government under the fourteenth amendment . . . to say that a colored man shall have his right in the common school.” Schools, he insisted, are among the institutions that “are supported by law and maintained by general taxation,” and thus required to extend their benefits to all. Although not a member of the Thirty-ninth Congress, Carpenter had probably studied the Fourteenth Amendment more intensively than any other member of the Reconstruction Congress, since he represented litigants in the first two Fourteenth Amendment cases to reach the Supreme Court. His formulation came close to the modern public-private distinction. Senator Sherman expressed the point as follows:


It is the privilege of every person born in this country, of every inhabitant of the country whether born here or not, of a certain age, to attend our public schools which by law are set aside for the public benefit. Boys and girls go to the schools. It is the privilege of all, and declared to be so. All contribute to the taxes for their support; all are benefitted by the education given to the rising generation; and therefore all are entitled to equal privileges in the public schools.



Proponents of the bill had no difficulty declaring that racial segregation was a plain effort “to defeat equal rights” to which all citizens are entitled under the Fourteenth Amendment. They professed to consider the point obvious and “self-evident.” In his first major introductory speech, Sumner stated that “[i]t is easy to see that the separate school founded on an odious discrimination and sometimes offered as an equivalent for the common school, is an ill-disguised violation of the principle of Equality.” He recounted an “incident occurring in Washington, but which must repeat itself where ever separation is attempted,” where black children living near the public school were “driven from its doors, and compelled to walk a considerable distance . . . to attend the separate school.” Not only was this “super-added pedestrianism and its attendant discomfort” a “measure of inequality in one of its forms,” but more importantly, “[t]he indignity offered to the colored child is worse than any compulsory exposure, and here not only the child suffers, but the race to which he belongs is blasted and the whole community is hardened in wrong. . . . This is plain oppression,” Sumner declaimed, “which you, sir, would feel keenly were it directed against you or your child.” . . .

While clear about the legal theory for the bill, Sumner appeared unconcerned about the precise textual source of constitutional authority for it. . . . Other advocates of the measure, fortunately, were more precise. In a lengthy speech, Carpenter located the source of the power in the Privileges or Immunities Clause, augmented by Section 5. This was the most obvious and natural source of authority, for this was the clause that extended fundamental private rights to all citizens, without regard to race, color or other irrelevant characteristics. Senator John Sherman of Ohio, who had been a leading supporter of the Fourteenth Amendment, provided a similar constitutional analysis, 404likewise relying on Congress’s power to enforce the Privileges or Immunities Clause. In the House, the bill’s sponsor, General Benjamin Butler of Massachusetts, also relied on Privileges or Immunities. Senator Oliver Morton of Indiana relied instead on Equal Protection, as did Senator George Edmunds of Vermont, another prominent supporter of the Amendment.

The constitutional argument took an abrupt and surprising turn in 1873, when the Supreme Court handed down its first decision interpreting the Fourteenth Amendment, in the Slaughter-House Cases. . . . In so doing, it adopted an extraordinarily narrow reading of the Privileges or Immunities Clause, which had been understood to be the central and most important substantive provision of the Amendment. . . . Democratic opponents of the bill immediately seized on the Slaughter-House decision and quoted it over and over. The rights protected by the proposed civil rights bill all were derived from state law, mostly state common law. It followed, these opponents said, that Congress had no authority under the Fourteenth Amendment to legislate with respect to these rights. . . .

The Slaughter-House decision changed the tenor of the debate and forced the Republicans to clarify or revise the textual basis for their constitutional position. . . . Republican supporters of the civil rights bill turned to the Equal Protection Clause as a solution to the Slaughter-House problem because that Clause was not limited to rights of federal citizenship. . . . Democrats did not bother to respond to the equal protection argument. They continued to make speeches quoting from Slaughter-House and insisting that the rights protected by the bill were not privileges or immunities of United States citizens. . . .

[Opponents of the bill contended] that the intermixing of the races was not a civil, but a social right. This argument conceded that all citizens had a civil right to access to facilities of equal quality, but characterized the additional requirement of desegregation as an attempt to enforce “social equality,” which was beyond the reach of congressional authority under the Fourteenth Amendment. . . .

The “social rights” argument was based on a tripartite division of rights, universally accepted at the time but forgotten today, between civil rights, political rights, and social rights. Supporters and opponents of the bill alike agreed that the Fourteenth Amendment had no bearing on “social rights.” . . . To the Republicans of the Reconstruction period, equality of civil rights was not necessarily linked to equality in general, and particularly not to social equality. The issue, for them, was not relations between the races but realization of an ideal of a government of citizens who were equal in their rights before the law, however unequal they might be in other respects. . . .

Congress debated the constitutionality of school segregation and ultimately decided not to interfere. If Congress’s failure to enact legislation were dispositive — as it would be if Congress had exclusive authority to interpret and enforce the Amendment — that would be the end of the matter. But if instead we assume that the courts must interpret the Amendment in light of its most probable understood meaning at the time it was enacted, and if we treat the opinions of the congressmen as evidence of the opinions of informed people of the day, what should we make of this debate? That is, viewing this episode not as an act of lawmaking but as evidence of contemporaneous interpretation, what do we learn about the meaning that people at that time attached to the words of the Fourteenth Amendment?
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As an initial matter, it is clear beyond peradventure that a very substantial portion of the Congress, including leading framers of the Amendment, subscribed to the view that school segregation violates the Fourteenth Amendment. At a minimum, therefore, the scholarly consensus must be corrected to admit that this interpretation is within the legitimate range of interpretations of the Amendment on originalist grounds. But is it possible to say more: that this interpretation was the prevailing, or preponderant, view, and thus the best understanding of the original meaning? This question can be addressed from two perspectives. First, what were the specific intentions and understandings of the framing generation regarding the issue of public school segregation? Second, and more important, what was their understanding of the relevant constitutional issues — the permissibility of segregation and the status of education as a civil right?

This is what we know: (1) on ten recorded votes in the Senate and eight recorded votes in the House between 1871 and 1875, a majority (but always less than two-thirds) voted for legislation premised on the unconstitutionality of school segregation; (2) efforts to approve separate-but-equal requirements for education were invariably defeated; and (3) there was a high correlation between votes on the Fourteenth Amendment and votes in favor of school desegregation. . . .

[T]he civil rights bill, containing a school desegregation provision, commanded a majority in both houses every time there was a vote, whether on the merits or on a procedural test — except when it was caught up in the politics of amnesty (December 21, 1871 and May 22, 1872) — until after the election of 1874. Margins of victory were as high as 29-16 in the Senate and 141-72 in the House. Opponents and proponents alike noted that majorities favored the bill and attributed its failure to procedural obstacles, including supermajority vote requirements and filibuster tactics. . . .

In the House of Representatives, until after the elections of 1874, there was a perfect correlation between votes on the Fourteenth Amendment and votes on school desegregation: Every representative who had voted in favor of the Amendment in the Thirty-ninth Congress voted in favor of Butler’s school desegregation bill, and every representative who had voted against the Amendment voted against it. (After the electoral debacle of 1874, some supporters voted to jettison the schools provision.) In the Senate, only Lyman Trumbull broke this uniform pattern. Except when the bill was caught up in the controversy over amnesty, every senator except Trumbull who had voted for the Amendment now voted for school desegregation. That is highly suggestive. . . .

[S]chool desegregation legislation consistently won the support of at least 70% — and more often in excess of 90% — of the Republicans until the elections of 1874, when civil rights became a campaign issue for the Democrats. Even then, the bill carried the allegiance of 64% of the Republican congressmen. It can therefore be said that the predominant understanding of the Fourteenth Amendment among Republicans — the party that supported the Amendment — was that it authorized legislation outlawing school segregation.

Moreover, we must not forget that the Court in Brown v. Board of Education was faced with two interpretative choices: desegregation or separate but equal. We have assumed that the proper question is whether the original understanding supports the 406position of the plaintiffs in Brown. But what of the converse question: does the original understanding support the position of the defendants in Brown? Which interpretation of the Amendment was shared most widely? Every effort to adopt a separate-but-equal standard was defeated. . . . This is powerful evidence that separate but equal facilities were not understood at the time to comport with the equalitarian principles of the new Amendment. . . .

In short, there are ambiguities; there was confusion and disagreement. But the weight of the evidence supports the proposition that segregation was understood in the years prior to the end of Reconstruction to be unconstitutional, especially by those who had supported the Fourteenth Amendment. . . . The real question is not whether two-thirds of Congress supported school desegregation, but whether the Amendment, which was passed by the necessary two-thirds vote, was understood to outlaw public school segregation. That seems to be the case.



Michael J. Klarman, Brown, Originalism, and Constitutional Theory: A Response to Professor McConnell 81 Va. L. Rev. 1881 (1995)


STUDY GUIDE


	Professor Michael Klarman is one of the premier authorities on the Reconstruction period. He wrote From Jim Crow to Civil Rights (2004).

	On some issues, Klarman seems to agree with McConnell. When you read Klarman’s criticism of McConnell’s thesis, pay attention to what he contests and what he does not contest.

	How much of Klarman’s critique is historical, and how much of it is methodological?




Professor Michael McConnell . . . makes an important contribution to our understanding of congressional attitudes toward school segregation in the 1870s. He demonstrates the existence of far broader support for school integration than many constitutional scholars would have thought likely at this early date. Furthermore, McConnell is persuasive that this congressional support for school desegregation should be understood not merely as a policy preference, but also as probative of constitutional interpretation — that is, most congressmen at the time would have understood the congressional enforcement power under Section Five of the Fourteenth Amendment as limited in scope to the rights protected against state interference by Section One. Finally, McConnell offers tantalizing support for the proposition that, even if the original understanding of the Fourteenth 407Amendment cannot justify Brown, it can condemn Plessy v. Ferguson, since most congressional Republicans apparently deemed racial segregation on common carriers to be unconstitutional.

Yet the crux of McConnell’s claim is unpersuasive: He fails to show either that Brown is correct on originalist grounds, or even, as he more modestly claims, that Brown is “within the legitimate range of interpretations” of the Fourteenth Amendment. . . .

Rather than focusing upon popular attitudes toward school integration in 1866-68, . . . McConnell analyzes the legal concepts embedded in the Fourteenth Amendment, which he argues necessarily translate into repudiation of public school segregation. . . . [T]he congressional debates on the 1875 CRA . . . , McConnell argues, reveal that Republican congressmen overwhelmingly understood public education to be a civil right and segregation to constitute inequality. As to the ultimate excision of the schools provision from the civil rights bill, McConnell contends that if this was “an unprincipled accommodation to popular sentiment,” rather than a principled rejection of the notion that education is a civil right, then it provides no support for the segregationist position in Brown. Only constitutional principle, not prejudice, counts in McConnell’s originalist calculus. . . .

[E]ven if McConnell is right that principle should trump expediency and that segregation cannot be reconciled with principle, he fails to consider the possibility that Republican support for the 1875 CRA was as much attributable to political expediency as to principled commitment to racial equality. . . . [T]here is reason to believe that Republican support for the civil rights bill was motivated, in significant part, by the perceived need to bolster the party’s position with Southern blacks. . . . With more Southern states undergoing “redemption” by white Democrats, and Southern blacks becoming increasingly assertive of their rights within the Republican Party, national Republican leaders may have concluded that passage of a federal civil rights bill was a political imperative. Political correspondents of Republican congressional leaders such as James Garfield and Ben Butler warned that Southern blacks were expecting the Republicans to produce a civil rights bill and that the party would be “dead” if it did not meet those expectations. On McConnell’s own principle/prejudice dichotomy, this evidence suggests that Republican support for the 1875 CRA cannot be understood simply as principled constitutional interpretation. . . .

McConnell’s use of congressional debates from the 1870s as probative evidence of the original understanding of a constitutional amendment drafted in 1866 is problematic for an obvious reason: it neglects the possibility that values changed in the interim. . . . There exists abundant evidence to believe that such a shift was taking place. School desegregation, which in most of the North was anathema at the time of the Fourteenth Amendment’s ratification, had been largely effectuated (at least in formal legal enactment) by the 1880s. Since the 1875 Act chronologically bisected the period between the Fourteenth Amendment’s passage and the culmination of the Northern trend toward school desegregation, it seems clear that Northern opinion in 1875 was more favorable toward school desegregation than it had been in 1866-68. Thus congressional debates on the 1875 CRA seem unreliable evidence as to what congressmen thought the Fourteenth Amendment meant when they passed it in 1866. . . .
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McConnell seems right to argue that the congressional debates on the civil rights bill should be seen as indicative of Congress’s understanding of the Fourteenth Amendment. But this hardly answers the argument that values change over time. One of the most notorious lessons of American constitutional history is that constitutional language is sufficiently indeterminate and the desire to claim that one’s position is grounded in the Constitution is sufficiently strong, that clever judges and statesmen are able to transform almost any policy position that commands substantial public support into a (winning) constitutional argument. Given the malleability of the constitutional text and the rapidity of the shift in Northern attitudes toward school integration, one cannot treat Republican congressmen’s constitutional interpretations of 1874 as reliable evidence of what their understanding would have been in 1866.

Relatedly, I disagree with McConnell’s claim that the strong correlation between a particular congressmen’s disposition toward the Fourteenth Amendment in 1866 and his vote on the civil rights bill in the 1870s is “highly suggestive.” This correlation probably establishes only that the same sort of person was likely to approve the two measures in their respective times, not that those who supported the Fourteenth Amendment in 1866 would have understood it then to bar school segregation. . . . American constitutional history is replete with examples of constitutional values shifting dramatically over short periods of time. . . . In the aftermath of the Civil War, perhaps the most dislocating event in the nation’s history, it is problematic to treat pro-integration sentiments expressed by congressmen in 1872-74 as probative of how they would have resolved the school segregation issue in 1866.

Even evaluated on its own terms, McConnell’s argument fails because he overstates the extent of congressional support for school desegregation in the 1870. McConnell too readily dismisses the possibility that some supporters of the schools provision intended only to bar the exclusion of blacks from public education altogether (a practice that was still prevalent in the South and not uncommon in the Midwest), rather than to require integration. McConnell is right that most Republican supporters of the schools provision who expressed an opinion on the matter favored integration. But some of them quite explicitly did not. And others expressed no view on integration, while stating that they supported the bill because blacks in the South often were still being excluded altogether from public education. . . .

[E]ven McConnell’s originalist defense of Brown does not enable him to justify Court decisions such as Strauder v. West Virginia and Loving v. Virginia. McConnell accepts the conventional view that the Framers of the Fourteenth Amendment distinguished civil from political and social rights, and barred racial discrimination only with regard to the former. Jury service, like voting, was plainly deemed at the time to constitute a political right and interracial marriage a social one. Must an originalist like McConnell thus believe that the Constitution even today permits the state to bar racial minorities from jury service and to forbid interracial marriage? Likewise, McConnell’s originalist interpretation of the Fourteenth Amendment would apparently permit the state to draw racial distinctions in all areas of life not qualifying as civil rights — e.g., access to public golf courses, swimming pools, etc. Thus even if McConnell has saved Brown for originalists, much else of consequence has eluded his grasp.
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Michael W. McConnell, The Originalist Justification for Brown: A Reply to Professor Klarman 81 Va. L. Rev. 1937 (1995)


STUDY GUIDE

How is the Fifteenth Amendment relevant to McConnell’s originalist interpretation of the Fourteenth Amendment?


In the preceding response, Professor Michael Klarman defends the conventional wisdom that the original understanding of the Fourteenth Amendment is inconsistent with the Supreme Court’s decision in Brown v. Board of Education. . . . Klarman concedes that those debates “demonstrate[] the existence of far broader support for school integration than many constitutional scholars would have thought likely at this early date.” (Indeed, I showed that a substantial majority of both Houses of Congress and well over two-thirds of supporters of the Amendment supported legislation premised on the unconstitutionality of segregation.) And he concedes that my argument is “persuasive” that “this congressional support for school desegregation should be understood not merely as a policy preference, but also as probative of constitutional interpretation.” That, coming from one of the most adamant defenders of the conventional wisdom, is a considerable concession. What, then, is the basis for Klarman’s continued insistence that Brown is not even “‘within the legitimate range of interpretations’ of the Fourteenth Amendment” — that my interpretation is “plainly indefensible”? Surprisingly, for one defending so strong a claim, Klarman points to no new historical evidence that I overlooked and has little quarrel with the accuracy of my presentation of the facts. Only on one point (whether the Civil Rights Act of 1875 was clearly understood to require desegregation and not merely inclusion of blacks) does Klarman challenge the accuracy of my account of the facts, and (as I will show below) on that point he is plainly mistaken. . . .

Klarman’s interpretation of the original meaning of the Fourteenth Amendment is based primarily on evidence of popular opinion and actual practice regarding school segregation during the period of ratification. In effect, Klarman argues that given popular opinion and actual practice, the Fourteenth Amendment could not possibly have the meaning ascribed to it by the supporters of the 1875 Act — no matter what the words might say and no matter how those words may have related to the legal concepts of the day. On the facts, we have no disagreement: as I noted in the original article, school desegregation was deeply unpopular among whites, in both North and South, and school segregation was very commonly practiced. In ordinary times, this might be dispositive, or nearly so. Constitutional amendments generally reflect, rather than contradict, popular opinion. But these were not ordinary times. This was a time when a political minority, 410armed with the prestige of victory in the Civil War and with military control over the political apparatus of the rebel states, imposed constitutional change on the Nation as the price of reunion, with little regard for popular opinion.

Consider the Fifteenth Amendment. Given the clarity of its language, I do not suppose that Klarman or anyone else would dispute that the Amendment’s purpose was to give otherwise qualified black citizens the vote. Yet the evidence of popular opinion and actual practice on this issue is virtually the same as that regarding school desegregation: enfranchisement of black citizens was wildly unpopular, had been rejected overwhelmingly by popular referenda in numerous states, was repudiated by the Republican platform in 1868, and had been adopted in actual practice only by a small handful of states. If we follow Klarman’s canons of interpretation — if we focus on evidence of popular opinion rather than the legal concepts embodied in the Amendment — the Fifteenth Amendment cannot possibly mean what it says.

Klarman states that “Republicans rammed the Fifteenth Amendment through Congress and the requisite number of state legislatures” in “clear contravention of the wishes of a majority of citizens in most Northern states.” He does not explain why he thinks a similar explanation is so untenable with respect to the Fourteenth Amendment. But in fact, it would have been easier for Republicans to use language with potentially unpopular secondary consequences than to put across an amendment, like the Fifteenth, that was explicitly and solely devoted to an objective that the majority disliked. Section One of the Fourteenth Amendment was drafted in technical legal language and was little discussed. Few ordinary citizens could have had much of an idea what it meant. Sections Two and Three, popular among Northerners (but of no modern significance), received most of the attention. The most conspicuous purpose and effect of Section One — constitutionalization of the Civil Rights Act of 1866 — commanded widespread support. All of this made it unlikely that popular hostility to desegregation would have manifested itself in effective opposition to the Amendment.

Actual practice is no surer a guide than popular opinion. It takes time for changes in the law to be fully implemented. The Republicans in Congress first turned their attention to the most pressing problem — Black Codes — then to suffrage, then to violence against the freedmen, and then, finally, to segregation. By the time they got to the issue of segregation, their political power was on the wane and the nation was weary of civil rights enforcement. This does not mean their interpretation of the law was wrong. Even in states with unambiguous laws forbidding segregation in public schools and common carriers, for example, most jurisdictions continued to maintain the forbidden practice. By Klarman’s way of thinking, this must mean that even explicit and unambiguous state antisegregation laws did not outlaw segregation.

It should be obvious that there were great disjunctions between legal enactments, popular opinion, and actual practice at this time. I do not pretend to have a theory explaining why the political system diverged so sharply from popular opinion, other than to suspect that in the aftermath of a Civil War, the political victors considered entrenchment of their principles more important than pleasing constituents. Whatever the explanation, constitutional interpreters would make a serious mistake if they assumed that popular opinion and actual practice during this period were an accurate indication of legal meaning. As we know from examples of unambiguous provisions of law, like the Fifteenth Amendment, this was not always the case. That is why I have focused here on 411the legal dimension of the debate over school segregation, the actual arguments made by opponents and proponents regarding the meaning of the new amendment. That, it seems to me, is a more reliable guide to legal meaning than either popular opinion or actual practice. . . .

Only on one point does Klarman disagree with my account of the historical events surrounding the school desegregation controversy in Congress during Reconstruction. He states that “McConnell too readily dismisses the possibility that some supporters of the schools provision intended only to bar the exclusion of blacks from public education altogether, . . . rather than to require integration.” With all respect, I do not think this suggestion can withstand examination of the debates. . . .

Even Klarman admits that “most Republican supporters of the schools provision who expressed an opinion” spoke in favor of “integration” and not merely inclusion. When “most” advocates of a measure hold a certain interpretation (including the floor leader and committee chairman, seconded by the leader of the opposition), that generally is deemed sufficient to resolve doubts about its intended meaning. In this case, however, there is more: there was a debate over the meaning of the language, in which Senator George Boutwell argued that an amendment was necessary “to make clearer than the text of the bill seems to do what I suppose is the intention of the committee, and the intention of the Senate” — namely, to forbid segregation. His amendment was defeated precisely because floor leaders denied that it was necessary, and Boutwell’s own language was suspected of going beyond the requirement of desegregation. . . .

Klarman’s strongest argument is that the debates in the early 1870s are an unreliable indication of the understanding of an Amendment that was ratified between 1866 and 1868. This is a legitimate point. Indeed, I discussed this problem at some length in the original article, conceding that the timing of the evidence weakens my position but providing reasons why this should not be treated as dispositive. In a nutshell, I consider the debates the best evidence of meaning in this context because they occur very shortly after ratification and provide the only significant body of evidence of the legal interpretation of the Amendment by those who participated in the process. Although in theory, evidence of the understanding of the state legislatures at the precise time of ratification would be a superior basis for interpretation, it does not exist. The debates over the 1875 Act are the best we have.

In my opinion, specific, extensive, focused debate regarding precisely the question at issue — even if it occurred a few years after ratification — is more illuminating than generalized, sporadic, ambiguous statements from 1866. Indeed, it is often the case that application of a new legal principle to secondary questions (that is, questions other than those that were the focus for adoption of the principle) will not receive serious consideration until after its adoption. That is the time when difficult questions of interpretation often first arise. Where only a few years have passed and there is no reason to believe that opinions have undergone dramatic transformation in the interim, post-enactment history is a common and perfectly legitimate source of information about the original understanding.

Klarman cannot dispute that the debates over the 1875 Act occurred only a few years after ratification. The bill was introduced in 1870, approximately two years after ratification; the most extensive debates occurred in 1872 and 1874; it was passed, in modified form, in 1875, less than seven years after ratification. This is roughly 412comparable in proximity of time to events of the Washington Administration, which are commonly considered useful evidence of the original understanding of the original Constitution. . . . Accordingly, though evidence from the earlier period would — in theory — be of greater weight, there is no reason to dismiss pertinent evidence from 1870-75 in considering the original understanding of an amendment ratified in 1868. . . .

It is my position that [opposition] based on policy and on hostility to the Fourteenth Amendment — should be disregarded when assessing the relative strength of the two opposing interpretations of the Amendment. If an argument is expressly based on a nonconstitutional ground, it is not an argument about the meaning of the Amendment. Thus, to the extent that the Democratic opposition to the bill was “a rearguard action by Southern conservatives who had supported slavery, opposed Reconstruction, and now were opposing desegregation on much the same ground,” that portion of the opposition should be disregarded as an interpretive matter. I would have thought this uncontroversial.

Klarman takes strong exception to this analysis. But his attack is based on a misunderstanding . . . of my position. In place of the distinction between constitutional and nonconstitutional arguments, which I thought I had made rather clearly (even label-ling them as such in the subheadings), Klarman interprets my article as distinguishing between arguments based on “principle” (meaning “a commitment to racial equality”) and “prejudice” (meaning “support for white supremacy or racial segregation”). According to Klarman, I reach my conclusions about the originalist justification for Brown by assuming that “[o]nly constitutional principle, not prejudice, counts in [the] originalist calculus.”

I agree with Klarman that an argument of this sort would be nonsensical. Fortunately, the “principle/prejudice dichotomy,” on which so much of Klarman’s criticism rests, is Klarman’s dichotomy, not mine. The argument in my original article does not depend, to any extent whatsoever, on this supposed distinction. In my view, the proper distinction is between positions (whether prejudiced or not) that are based on interpretation of the Constitution and those that are not. Thus, I treated the arguments that segregation is not unequal and that education is not a civil right as serious interpretations of the Constitution, without regard for whether they were “prejudiced” in the sense of being motivated by racial bias. By the same token, I gave serious consideration to the possibility that some Republican support for the bill was predicated on grounds of “policy” as opposed to interpretation and concluded that support for the bill necessarily rested on constitutional interpretation. Whether an argument is “prejudiced” does not affect my treatment of the argument. . . .

There is a consistent theme to Klarman’s criticisms of my position. It has little to do with differences over the events of 1866-68 or of 1870-75, but has much to do with the meaning of constitutional law. In my view, constitutional language is an embodiment of legal principles; it is necessary to understand those principles in order to understand the Constitution. To Klarman — apparently — the Constitution is nothing but a set of policies that enjoy popular acceptance at the time of ratification, followed by judicial “interpretation” in light of the conditions and opinions of later years. Thus, Klarman says that the question for an originalist is whether “a majority of state legislators in a supermajority of the states supported [school desegregation] at the time of ratification.” To me, the question is whether school desegregation fits within the legal principle of equality with 413regard to civil rights, which the Fourteenth Amendment was understood to embody. I believe a dispassionate look at the debates over the 1875 Act in the context of the legal arguments of the Reconstruction era will confirm that there is a strong historical case that Brown was an accurate reflection of the original meaning, lost as a consequence of the end of Reconstruction and the many decades of Jim Crow. . . .




ASSIGNMENT 4

5. Racial Classifications That Apply Equally to All Races


STUDY GUIDE


	What is the nature of the right being asserted by the Lovings?

	What is the government’s justification for its policy?

	How did Louisiana defend its segregation law in Plessy? What police power justification is offered in support of the ban on interracial marriages? Can we formulate a theory of the (unenumerated) police power of states? How much “deference” do courts owe to popularly elected legislatures on such matters?

	Is Loving consistent with the New Deal Court’s “judicial conservatism” and deference? The Warren Court relies on Due Process Clause cases from the Progressive Era. Why is this fact significant?

	The Court refers to “invidious racial discrimination” in the final paragraph. What does this phrase mean? This concept will help you understand the modern dispute over affirmative action.

	The Court’s analysis in Part I is based on the Equal Protection Clause. In Part II, the Justices added a brief analysis about the Due Process Clause. Is this last part persuasive? Why is “Marriage . . . one of the ‘basic civil rights of man,’ fundamental to our very existence and survival”? Does the Due Process Clause guarantee a right to a marriage license? Are you aware of any other court decisions that guarantee a liberty interest in a government service?

	What exactly is the “right to marry” that was protected in Loving? This question will come to the fore when we consider same-sex marriage in Chapter 8.





Loving v. Virginia 388 U.S. 1 (1967)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Warren delivered the opinion of the Court.

This case presents a constitutional question never addressed by this Court: whether a statutory scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial classifications violates the Equal Protection and Due Process 414Clauses of the Fourteenth Amendment. For reasons which seem to us to reflect the central meaning of those constitutional commands, we conclude that these statutes cannot stand consistently with the Fourteenth Amendment.


[image: Photograph of Mildred and Richard Loving. Richard Loving's arm is draped affectionately around Mildred Loving's shoulder.]

Mildred and Richard Loving

In June 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and Richard Loving, a white man, were married in the District of Columbia pursuant to its laws. Shortly after their marriage, the Lovings returned to Virginia and established their marital abode in Caroline County. At the October Term, 1958, of the Circuit Court of Caroline County, a grand jury issued an indictment charging the Lovings with violating Virginia’s ban on interracial marriages. On January 6, 1959, the Lovings pleaded guilty to the charge and were sentenced to one year in jail; however, the trial judge suspended the sentence for a period of 25 years on the condition that the Lovings leave the State and not return to Virginia together for 25 years. He stated in an opinion that:


Almighty God created the races white, black, yellow, malay and red, and he placed them on separate continents. And but for the interference with his arrangement there would be no cause for such marriages. The fact that he separated the races shows that he did not intend for the races to mix.



After their convictions, the Lovings took up residence in the District of Columbia. On November 6, 1963, they filed a motion in the state trial court to vacate the judgment and set aside the sentence on the ground that the statutes which they had violated were repugnant to the Fourteenth Amendment. . . . The Supreme Court of Appeals upheld the constitutionality of the antimiscegenation statutes and, after modifying the sentence, affirmed the convictions. . . .

The two statutes under which appellants were convicted and sentenced are part of a comprehensive statutory scheme aimed at prohibiting and punishing interracial marriages. The Lovings were convicted of violating §20-58 of the Virginia Code:


Leaving State to evade law. If any white person and colored person shall go out of this State, for the purpose of being married, and with the intention of returning, and be married out of it, and afterwards return to and reside in it, cohabiting as man and wife, they shall be punished as provided in §20-59, and the marriage shall be governed by the same law as if it had been solemnized in this State. The fact of their cohabitation here as man and wife shall be evidence of their marriage.



Section 20-59, which defines the penalty for miscegenation, provides:*


Punishment for marriage. — If any white person intermarry with a colored person, or any colored person intermarry with a white person, he shall be guilty of a felony and 415shall be punished by confinement in the penitentiary for not less than one nor more than five years.



. . .

Virginia is now one of 16 States which prohibit and punish marriages on the basis of racial classifications.5 Penalties for miscegenation arose as an incident to slavery and have been common in Virginia since the colonial period. The present statutory scheme dates from the adoption of the Racial Integrity Act of 1924, passed during the period of extreme nativism which followed the end of the First World War. The central features of this Act, and current Virginia law, are the absolute prohibition of a “white person” marrying other than another “white person,” a prohibition against issuing marriage licenses until the issuing official is satisfied that the applicants’ statements as to their race are correct, certificates of “racial composition” to be kept by both local and state registrars, and the carrying forward of earlier prohibitions against racial intermarriage. . . .


I

In upholding the constitutionality of these provisions in the decision below, the Supreme Court of Appeals of Virginia referred to its 1955 decision in Naim v. Naim, as stating the reasons supporting the validity of these laws. In Naim, the state court concluded that the State’s legitimate purposes were “to preserve the racial integrity of its citizens,” and to prevent “the corruption of blood,” “a mongrel breed of citizens,” and “the obliteration of racial pride,” obviously an endorsement of the doctrine of White Supremacy. The court also reasoned that marriage has traditionally been subject to state regulation without federal intervention, and, consequently, the regulation of marriage should be left to exclusive state control by the Tenth Amendment.

While the state court is no doubt correct in asserting that marriage is a social relation subject to the State’s police power, Maynard v. Hill (1888), the State does not contend in its argument before this Court that its powers to regulate marriage are unlimited notwithstanding the commands of the Fourteenth Amendment. Nor could it do so in light of Meyer v. Nebraska (1923). Instead, the State argues that the meaning of the Equal Protection Clause, as illuminated by the statements of the Framers, is only that state penal laws containing an interracial element as part of the definition of the offense must apply equally to whites and Negroes in the sense that members of each race are punished to the same degree. Thus, the State contends that, because its miscegenation statutes punish equally both the white and the Negro participants in an interracial marriage, these statutes, despite their reliance on racial classifications, do not constitute an invidious discrimination based upon race. The second argument advanced by the State assumes the validity of its equal application theory. The argument is that, if the Equal Protection 416Clause does not outlaw miscegenation statutes because of their reliance on racial classifications, the question of constitutionality would thus become whether there was any rational basis for a State to treat interracial marriages differently from other marriages. On this question, the State argues, the scientific evidence is substantially in doubt and, consequently, this Court should defer to the wisdom of the state legislature in adopting its policy of discouraging interracial marriages.

Because we reject the notion that the mere “equal application” of a statute containing racial classifications is enough to remove the classifications from the Fourteenth Amendment’s proscription of all invidious racial discriminations, we do not accept the State’s contention that these statutes should be upheld if there is any possible basis for concluding that they serve a rational purpose. . . . In the case at bar . . . we deal with statutes containing racial classifications, and the fact of equal application does not immunize the statute from the very heavy burden of justification which the Fourteenth Amendment has traditionally required of state statutes drawn according to race.

The State argues that statements in the Thirty-ninth Congress about the time of the passage of the Fourteenth Amendment indicate that the Framers did not intend the Amendment to make unconstitutional state miscegenation laws. Many of the statements alluded to by the State concern the debates over the Freedmen’s Bureau Bill, which President Johnson vetoed, and the Civil Rights Act of 1866, enacted over his veto. While these statements have some relevance to the intention of Congress in submitting the Fourteenth Amendment, it must be understood that they pertained to the passage of specific statutes and not to the broader, organic purpose of a constitutional amendment. As for the various statements directly concerning the Fourteenth Amendment, we have said in connection with a related problem, that although these historical sources “cast some light” they are not sufficient to resolve the problem; “[a]t best, they are inconclusive. The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among ‘all persons born or naturalized in the United States.’ Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect.” Brown v. Board of Education (1954). See also Strauder v. West Virginia (1880). We have rejected the proposition that the debates in the Thirty-ninth Congress or in the state legislatures which ratified the Fourteenth Amendment supported the theory advanced by the State, that the requirement of equal protection of the laws is satisfied by penal laws defining offenses based on racial classifications so long as white and Negro participants in the offense were similarly punished.

There can be no question but that Virginia’s miscegenation statutes rest solely upon distinctions drawn according to race. The statutes proscribe generally accepted conduct if engaged in by members of different races. Over the years, this Court has consistently repudiated “[d]istinctions between citizens solely because of their ancestry” as being “odious to a free people whose institutions are founded upon the doctrine of equality.” Hirabayashi v. United States (1943). At the very least, the Equal Protection Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the “most rigid scrutiny,” Korematsu v. United States (1944), and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate. . . .
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There is patently no legitimate overriding purpose independent of invidious racial discrimination which justifies this classification. The fact that Virginia prohibits only interracial marriages involving white persons demonstrates that the racial classifications must stand on their own justification, as measures designed to maintain White Supremacy. We have consistently denied the constitutionality of measures which restrict the rights of citizens on account of race. There can be no doubt that restricting the freedom to marry solely because of racial classifications violates the central meaning of the Equal Protection Clause.



II

These statutes also deprive the Lovings of liberty without due process of law in violation of the Due Process Clause of the Fourteenth Amendment. The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.

Marriage is one of the “basic civil rights of man,” fundamental to our very existence and survival. Skinner v. State of Oklahoma (1942). See also Maynard v. Hill (1888). To deny this fundamental freedom on so unsupportable a basis as the racial classifications embodied in these statutes, classifications so directly subversive of the principle of equality at the heart of the Fourteenth Amendment, is surely to deprive all the State’s citizens of liberty without due process of law. The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations. Under our Constitution, the freedom to marry or not marry, a person of another race resides with the individual and cannot be infringed by the State.

These convictions must be reversed. It is so ordered. Reversed.





6. The Three Tiers of Scrutiny Under the Equal Protection Clause

The Fourteenth Amendment provides that a state cannot “deny to any person within its jurisdiction the equal protection of the laws.” Generally, popularly elected legislative majorities are trusted to make policy choices without being second-guessed by unelected judges. This approach is known as the presumption of constitutionality. United States v. Carolene Products (1938), however, identified three exceptions to this presumption. Footnote Four explained that courts should employ a “more searching judicial inquiry” when they review laws that harm “discrete and insular minorities.”

Courts are very suspicious when the government treats people differently based on their race, nationality, or religion. For example, racial classifications are presumptively unconstitutional. Courts review these suspect classifications with strict scrutiny. When courts review a law with strict scrutiny, they measure the fit between the law’s purpose, or ends, and the means it uses to accomplish that goal. Specifically, the government has the burden to show that its law is narrowly tailored to achieve a compelling interest. This standard is difficult to satisfy.

If the government cannot demonstrate that there is a close fit between the means it has employed and the ends it says it is pursuing, then the court presumes that the 418government is acting with an improper purpose. In other words, the government did not give the real reason why it enacted the law. Rather, the government’s defense was a pretext to cover up the real, impermissible justification. This form of means-ends scrutiny is designed to identify, or smoke out, an improper legislative objective — for example, laws that are motivated by unconstitutional animus toward particular persons or groups.

In Equal Protection Clause cases, courts will only review suspect classifications with strict scrutiny. The courts review other non-suspect classifications with the more deferential rational basis scrutiny. Under rational basis scrutiny, the burden shifts from the government to the challenger. A challenger must demonstrate that the government lacked a rational basis to enact the law. The courts will uphold a non-suspect classification if the law is reasonably related to accomplishing any legitimate state interest. This deferential standard of review does not require a close fit between the means and the ends.

The Supreme Court has held that sex-based classifications are neither suspect, nor non-suspect. Instead, sex-based classifications are deemed quasi-suspect. Laws that classify people based on sex are reviewed with intermediate scrutiny. We will study intermediate scrutiny in Chapter 7. And in Chapter 8, we will consider classifications based on sexual orientation.

Here is a summary of the three tiers of scrutiny under the Equal Protection Clause:


	Strict Scrutiny — A suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest.

	Intermediate Scrutiny — A quasi-suspect classification will be upheld if the government can show that its law is substantially related to an important interest.

	Rational Basis — A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplishing any legitimate interest.





7. Is There Discriminatory Intent or a Discriminatory Impact?


STUDY GUIDE


	Washington v. Davis considered a government policy that was neutral on its face, but had a disproportionate impact on minority groups. Did this policy classify people based on race, a suspect class? Should it be reviewed with strict scrutiny?

	How should the court determine if a law or policy was motivated by an improper racially discriminatory purpose?

	How did the framers of the Fourteenth Amendment understand the equality of rights? (See Professor McConnell’s discussion.) How does the Davis Court understand the equality of rights?
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Washington v. Davis 426 U.S. 229 (1976)

Mr. Justice White delivered the opinion of the Court.

This case involves the validity of a qualifying test administered to applicants for positions as police officers in the District of Columbia Metropolitan Police Department. . . .

This action began on April 10, 1970, when two Negro police officers filed suit against the then Commissioner of the District of Columbia, the Chief of the District’s Metropolitan Police Department, and the Commissioners of the United States Civil Service Commission. . . . The respondents Harley and Sellers were permitted to intervene, their amended complaint asserting that their applications to become officers in the Department had been rejected, and that the Department’s recruiting procedures discriminated on the basis of race against black applicants by a series of practices including, but not limited to, a written personnel test which excluded a disproportionately high number of Negro applicants. These practices were asserted to violate respondents’ rights “under the due process clause of the Fifth Amendment to the United States Constitution.” . . .

According to the findings and conclusions of the District Court, to be accepted by the Department and to enter an intensive 17-week training program, the police recruit was required to satisfy certain physical and character standards, to be a high school graduate or its equivalent, and to receive a grade of at least 40 out of 80 on “Test 21,” which is “an examination that is used generally throughout the federal service,” which “was developed by the Civil Service Commission, not the Police Department,” and which was “designed to test verbal ability, vocabulary, reading and comprehension.”

The validity of Test 21 was the sole issue before the court on the motions for summary judgment. The District Court noted that there was no claim of “an intentional discrimination or purposeful discriminatory acts” but only a claim that Test 21 bore no relationship to job performance and “has a highly discriminatory impact in screening out black candidates.” Respondents’ evidence, the District Court said, warranted three conclusions: “(a) The number of black police officers, while substantial, is not proportionate to the population mix of the city. (b) A higher percentage of blacks fail the Test than whites. (c) The Test has not been validated to establish its reliability for measuring subsequent job performance.” This showing was deemed sufficient to shift the burden of proof to the defendants in the action, petitioners here; but the court nevertheless concluded that on the undisputed facts respondents were not entitled to relief. Since August 1969, 44% of new police force recruits had been black; that figure also represented the proportion of blacks on the total force and was roughly equivalent to 20-to 29-year-old blacks in the 50-mile radius in which the recruiting efforts of the Police Department had been concentrated. It was undisputed that the Department had systematically and affirmatively sought to enroll black officers many of whom passed the test but failed to report for duty. . . .

The court [of appeals] went on to declare that lack of discriminatory intent in designing and administering Test 21 was irrelevant; the critical fact was rather that a far greater proportion of blacks — four times as many — failed the test than did whites. This disproportionate impact, standing alone and without regard to whether it indicated a discriminatory purpose, was held sufficient to establish a constitutional violation, absent proof by 420petitioners that the test was an adequate measure of job performance in addition to being an indicator of probable success in the training program, a burden which the court ruled petitioners had failed to discharge. That the Department had made substantial efforts to recruit blacks was held beside the point and the fact that the racial distribution of recent hirings and of the Department itself might be roughly equivalent to the racial makeup of the surrounding community, broadly conceived, was put aside as a “comparison (not) material to this appeal.”

The central purpose of the Equal Protection Clause of the Fourteenth Amendment is the prevention of official conduct discriminating on the basis of race. It is also true that the Due Process Clause of the Fifth Amendment contains an equal protection component prohibiting the United States from invidiously discriminating between individuals or groups. Bolling v. Sharpe (1954). But our cases have not embraced the proposition that a law or other official act, without regard to whether it reflects a racially discriminatory purpose, is unconstitutional solely because it has a racially disproportionate impact.

Almost 100 years ago, Strauder v. West Virginia (1880), established that the exclusion of Negroes from grand and petit juries in criminal proceedings violated the Equal Protection Clause, but the fact that a particular jury or a series of juries does not statistically reflect the racial composition of the community does not in itself make out an invidious discrimination forbidden by the Clause. . . . The school desegregation cases have also adhered to the basic equal protection principle that the invidious quality of a law claimed to be racially discriminatory must ultimately be traced to a racially discriminatory purpose. That there are both predominantly black and predominantly white schools in a community is not alone violative of the Equal Protection Clause. . . .

This is not to say that the necessary discriminatory racial purpose must be express or appear on the face of the statute, or that a law’s disproportionate impact is irrelevant in cases involving Constitution-based claims of racial discrimination. A statute, otherwise neutral on its face, must not be applied so as invidiously to discriminate on the basis of race. Yick Wo v. Hopkins (1886). . . .

Necessarily, an invidious discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another. It is also not infrequently true that the discriminatory impact — in the jury cases for example, the total or seriously disproportionate exclusion of Negroes from jury venires — may for all practical purposes demonstrate unconstitutionality because in various circumstances the discrimination is very difficult to explain on nonracial grounds. Nevertheless, we have not held that a law, neutral on its face and serving ends otherwise within the power of government to pursue, is invalid under the Equal Protection Clause simply because it may affect a greater proportion of one race than of another. Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the Constitution. Standing alone, it does not trigger the rule that racial classifications are to be subjected to the strictest scrutiny and are justifiable only by the weightiest of considerations. . . .

As an initial matter, we have difficulty understanding how a law establishing a racially neutral qualification for employment is nevertheless racially discriminatory and denies “any person . . . equal protection of the laws” simply because a greater proportion of Negroes fail to qualify than members of other racial or ethnic groups. Had respondents, along with all others who had failed Test 21, whether white or black, brought an action 421claiming that the test denied each of them equal protection of the laws as compared with those who had passed with high enough scores to qualify them as police recruits, it is most unlikely that their challenge would have been sustained. Test 21, which is administered generally to prospective Government employees, concededly seeks to ascertain whether those who take it have acquired a particular level of verbal skill; and it is untenable that the Constitution prevents the Government from seeking modestly to upgrade the communicative abilities of its employees rather than to be satisfied with some lower level of competence, particularly where the job requires special ability to communicate orally and in writing. Respondents, as Negroes, could no more successfully claim that the test denied them equal protection than could white applicants who also failed. The conclusion would not be different in the face of proof that more Negroes than whites had been disqualified by Test 21. That other Negroes also failed to score well would, alone, not demonstrate that respondents individually were being denied equal protection of the laws by the application of an otherwise valid qualifying test being administered to prospective police recruits.

Nor on the facts of the case before us would the disproportionate impact of Test 21 warrant the conclusion that it is a purposeful device to discriminate against Negroes and hence an infringement of the constitutional rights of respondents as well as other black applicants. As we have said, the test is neutral on its face and rationally may be said to serve a purpose the Government is constitutionally empowered to pursue. . . .

A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justification, if in practice it benefits or burdens one race more than another would be far reaching and would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, public service, regulatory, and licensing statutes that may be more burdensome to the poor and to the average black than to the more affluent white.

Given that rule, such consequences would perhaps be likely to follow. However, in our view, extension of the rule beyond those areas where it is already applicable by reason of statute, such as in the field of public employment, should await legislative prescription. . . .

Mr. Justice Stevens, concurring. . . .

Frequently the most probative evidence of intent will be objective evidence of what actually happened rather than evidence describing the subjective state of mind of the actor. For normally the actor is presumed to have intended the natural consequences of his deeds. This is particularly true in the case of governmental action which is frequently the product of compromise, of collective decisionmaking, and of mixed motivation. It is unrealistic, on the one hand, to require the victim of alleged discrimination to uncover the actual subjective intent of the decisionmaker or, conversely, to invalidate otherwise legitimate action simply because an improper motive affected the deliberation of a participant in the decisional process. A law conscripting clerics should not be invalidated because an atheist voted for it.

My point in making this observation is to suggest that the line between discriminatory purpose and discriminatory impact is not nearly as bright, and perhaps not quite as critical, as the reader of the Court’s opinion might assume. I agree, of course, that a constitutional issue does not arise every time some disproportionate impact is shown. On the other hand, when the disproportion is . . . dramatic . . . , it really does not 422matter whether the standard is phrased in terms of purpose or effect. Therefore, although I accept the statement of the general rule in the Court’s opinion, I am not yet prepared to indicate how that standard should be applied in the many cases which have formulated the governing standard in different language. . . .





B. AFFIRMATIVE ACTION

ASSIGNMENT 5

Most law students are familiar with the concept of “affirmative action,” but likely do not know the phrase’s origin. In 1961, President John F. Kennedy issued Executive Order No. 10925. It barred government contractors from engaging in racial discrimination. The order, however, did not simply halt discrimination. It also required that federal contractors “take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, creed, color, or national origin.” That is, positive steps must be taken, above and beyond race-neutral hiring practices, to increase employment of minorities. The concept of affirmative action would soon be extended beyond federal government contracting.

Throughout the 1960s and 1970s, Congress enacted several landmark statutes that prohibited racial discrimination in employment, public housing, and places of public accommodation. With this “Second Reconstruction,” the federal and state governments turned their attention in earnest toward affirmative action. In 1965, President Lyndon B. Johnson delivered the commencement address at Howard University. His speech captured these sentiments:


But freedom is not enough. You do not wipe away the scars of centuries by saying: Now you are free to go where you want, and do as you desire, and choose the leaders you please. You do not take a person who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then say, “you are free to compete with all the others,” and still justly believe that you have been completely fair. Thus it is not enough just to open the gates of opportunity. All our citizens must have the ability to walk through those gates. This is the next and the more profound stage of the battle for civil rights. We seek not just freedom but opportunity. We seek not just legal equity but human ability, not just equality as a right and a theory but equality as a fact and equality as a result. For the task is to give 20 million Negroes the same chance as every other American to learn and grow, to work and share in society, to develop their abilities — physical, mental and spiritual, and to pursue their individual happiness.



For a contrary sentiment, consider Frederick Douglass’s remarks in 1865. Justice Thomas quoted Douglass in his dissent to Grutter v. Bollinger (2003):


In regard to the colored people, there is always more that is benevolent, I perceive, than just, manifested towards us. What I ask for the negro is not benevolence, not pity, not sympathy, but simply justice. The American people have always been anxious to know what they shall do with us. . . . I have had but one answer from the beginning. Do nothing with us! Your doing with us has already played the mischief with us. Do nothing with us! If the apples 423will not remain on the tree of their own strength, if they are worm-eaten at the core, if they are early ripe and disposed to fall, let them fall! . . . And if the negro cannot stand on his own legs, let him fall also. All I ask is, give him a chance to stand on his own legs! Let him alone! . . . [Y]our interference is doing him positive injury.



Today, both conservative and liberal Justices agree on the core application of the Equal Protection Clause: government-imposed racial segregation is unconstitutional. In other words, they agree that the Fourteenth Amendment prohibits laws and policies that are intended to harm racial minorities. The Justices do not agree, however, on whether the government can use racial preferences to help certain racial minorities. The constitutionality of such affirmative action policies continues to divide the Supreme Court. This chapter will trace the development of the Court’s treatment of this doctrine over the past half-century.







1. Admission to School


STUDY GUIDE


	Most law students have heard that race-conscious affirmative action programs are designed to promote something called “diversity.” But students may not realize that this emphasis on diversity stems from a single opinion in the 1978 case of Regents of the University of California v. Bakke.

	The Bakke decision was very fragmented. Four Justices found that race-conscious affirmative-action programs did not violate the Equal Protection Clause of the Fourteenth Amendment. Justices Brennan, White, Marshall, and Blackmun would have upheld the admissions policy in its entirety. Four other Justices did not reach the constitutional question: Chief Justice Burger and Justices Stewart, Rehnquist, and Stevens. Justice Powell was somewhere in the middle. He found that Davis’s race-conscious policy was unconstitutional because it was not narrowly tailored. But he speculated that an affirmative action policy could be constitutional if it was designed to promote the educational benefits that flow from diversity. No other Justice agreed with Justice Powell’s diversity rationale.

	What is the “two-class theory”? Why did Justice Powell reject it?

	Justice Marshall dissented in Bakke. He wrote that the Declaration of Independence “embodied” an “implicit protection of slavery.” He added, “The self-evident truths and the unalienable rights were intended, however, to apply only to white men. Thus, even as the colonists embarked on a course to secure their own freedom and equality, they ensured perpetuation of the system that deprived a whole race of those rights.” (Emphasis added.) Here, Justice Marshall described the Declaration in a similar fashion as Chief Justice Taney did in Dred Scott. Do you agree with Taney and Marshall’s characterization of the Declaration? What if they were both wrong about the Declaration?
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Regents of the University of California v. Bakke 438 U.S. 265 (1978)

Mr. Justice Powell announced the judgment of the Court.

This case presents a challenge to the special admissions program of the petitioner, the Medical School of the University of California at Davis, which is designed to assure the admission of a specified number of students from certain minority groups. . . . For the reasons stated in the following opinion, I believe that so much of the judgment of the California court as holds petitioner’s special admissions program unlawful and directs that respondent be admitted to the Medical School must be affirmed. For the reasons expressed in a separate opinion, my Brothers the Chief Justice, Mr. Justice Stewart, Mr. Justice Rehnquist, and Mr. Justice Stevens concur in this judgment.


[image: Photograph Allan Bakke at his graduation ceremony from University of California, Davis receiving his academic hood.]

Allan Bakke’s graduation

I also conclude for the reasons stated in the following opinion that the portion of the court’s judgment enjoining petitioner from according any consideration to race in its admissions process must be reversed. For reasons expressed in separate opinions, my Brothers Mr. Justice Brennan, Mr. Justice White, Mr. Justice Marshall, and Mr. Justice Blackmun concur in this judgment.


I

The Medical School of the University of California at Davis opened in 1968 with an entering class of 50 students. In 1971, the size of the entering class was increased to 100 students, a level at which it remains. No admissions program for disadvantaged or minority students existed when the school opened, and the first class contained three Asians but no blacks, no Mexican-Americans, and no American Indians. Over the next two years, the faculty devised a special admissions program to increase the representation of “disadvantaged” students in each Medical School class. The special program consisted of a separate admissions system operating in coordination with the regular admissions process.

Under the regular admissions procedure . . . [c]andidates whose overall undergraduate grade point averages fell below 2.5 on a scale of 4.0 were summarily rejected. . . . The special admissions program operated with a separate committee, a majority of whom were members of minority groups. On the 1973 application form, candidates were asked to indicate whether they wished to be considered as “economically and/or educationally disadvantaged” applicants; on the 1974 form the question was whether they wished to be considered as . . . members of a “minority group,” which the Medical School apparently viewed as “Blacks,” “Chicanos,” “Asians,” and “American Indians.” If these questions were answered affirmatively, the application was forwarded to the special admissions 425committee[, where] the chairman . . . screened each application to see whether it reflected economic or educational deprivation. Having passed this initial hurdle, the applications then were rated by the special committee in a fashion similar to that used by the general admissions committee, except that special candidates did not have to meet the 2.5 grade point average cutoff applied to regular applicants. . . . The special committee continued to recommend special applicants until a number prescribed by faculty vote were admitted. While the overall class size was still 50, the prescribed number was 8; in 1973 and 1974, when the class size had doubled to 100, the prescribed number of special admissions also doubled.

From the year of the increase in class size — 1971 — through 1974, the special program resulted in the admission of 21 black students, 30 Mexican-Americans, and 12 Asians, for a total of 63 minority students. Over the same period, the regular admissions program produced 1 black, 6 Mexican-Americans, and 37 Asians, for a total of 44 minority students. Although disadvantaged whites applied to the special program in large numbers, none received an offer of admission through that process. Indeed, in 1974, at least, the special committee explicitly considered only “disadvantaged” special applicants who were members of one of the designated minority groups.

Allan Bakke is a white male who applied to the Davis Medical School in both 1973 and 1974. In both years Bakke’s application was considered under the general admissions program, and he received an interview[, but] was rejected. . . . In both years, applicants were admitted under the special program with grade point averages, MCAT scores, and benchmark scores significantly lower than Bakke’s. . . . After the second rejection, Bakke filed the instant suit in the Superior Court of California. He sought mandatory, injunctive, and declaratory relief compelling his admission to the Medical School. He alleged that the Medical School’s special admissions program operated to exclude him from the school on the basis of his race, in violation of his rights under the Equal Protection Clause of the Fourteenth Amendment. . . .



III

Petitioner does not deny that decisions based on race or ethnic origin by faculties and administrations of state universities are reviewable under the Fourteenth Amendment. . . . En route to this crucial battle over the scope of judicial review, the parties fight a sharp preliminary action over the proper characterization of the special admissions program. Petitioner prefers to view it as establishing a “goal” of minority representation in the Medical School. Respondent, echoing the courts below, labels it a racial quota. This semantic distinction is beside the point: The special admissions program is undeniably a classification based on race and ethnic background. To the extent that there existed a pool of at least minimally qualified minority applicants to fill the 16 special admissions seats, white applicants could compete only for 84 seats in the entering class, rather than the 100 open to minority applicants. Whether this limitation is described as a quota or a goal, it is a line drawn on the basis of race and ethnic status.

The guarantees of the Fourteenth Amendment extend to all persons. . . . The guarantee of equal protection cannot mean one thing when applied to one individual and 426something else when applied to a person of another color. If both are not accorded the same protection, then it is not equal.

Nevertheless, petitioner argues that the court below erred in applying strict scrutiny to the special admissions program because white males, such as respondent, are not a “discrete and insular minority” requiring extraordinary protection from the majoritarian political process. Carolene Products n.4. This rationale, however, has never been invoked in our decisions as a prerequisite to subjecting racial or ethnic distinctions to strict scrutiny. Nor has this Court held that discreteness and insularity constitute necessary preconditions to a holding that a particular classification is invidious. These characteristics may be relevant in deciding whether or not to add new types of classifications to the list of “suspect” categories or whether a particular classification survives close examination. Racial and ethnic classifications, however, are subject to stringent examination without regard to these additional characteristics. We declared as much in the first cases explicitly to recognize racial distinctions as suspect: “Distinctions between citizens solely because of their ancestry are by their very nature odious to a free people whose institutions are founded upon the doctrine of equality.” Hirabayashi v. United States (1943). “[A]ll legal restrictions which curtail the civil rights of a single racial group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to say that courts must subject them to the most rigid scrutiny.” Korematsu v. United States (1944).

The Court has never questioned the validity of those pronouncements. Racial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination.

This perception of racial and ethnic distinctions is rooted in our Nation’s constitutional and demographic history. The Court’s initial view of the Fourteenth Amendment was that its “one pervading purpose” was “the freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly made freeman and citizen from the oppressions of those who had formerly exercised dominion over him.” Slaughter-House Cases (1873). The Equal Protection Clause, however, was “[v]irtually strangled in infancy by post-civil-war judicial reactionism.”29 . . . It was only as the era of substantive due process came to a close, that the Equal Protection Clause began to attain a genuine measure of vitality.

By that time it was no longer possible to peg the guarantees of the Fourteenth Amendment to the struggle for equality of one racial minority. During the dormancy of the Equal Protection Clause, the United States had become a Nation of minorities. Each had to struggle — and to some extent struggles still — to overcome the prejudices not of a monolithic majority, but of a “majority” composed of various minority groups of whom it was said — perhaps unfairly in many cases — that a shared characteristic was a willingness to disadvantage other groups. As the Nation filled with the stock of many lands, the reach of the Clause was gradually extended to all ethnic groups seeking protection from official discrimination. . . .

Although many of the Framers of the Fourteenth Amendment conceived of its primary function as bridging the vast distance between members of the Negro race and the white “majority,” the Amendment itself was framed in universal terms, without reference 427to color, ethnic origin, or condition of prior servitude. . . . Indeed, it is not unlikely that among the Framers were many who would have applauded a reading of the Equal Protection Clause that states a principle of universal application and is responsive to the racial, ethnic, and cultural diversity of the Nation.

Over the past 30 years, this Court has embarked upon the crucial mission of interpreting the Equal Protection Clause with the view of assuring to all persons “the protection of equal laws,” Yick Wo v. Hopkins (1886), in a Nation confronting a legacy of slavery and racial discrimination. See, e.g., Brown v. Board of Education (1954). Because the landmark decisions in this area arose in response to the continued exclusion of Negroes from the mainstream of American society, they could be characterized as involving discrimination by the “majority” white race against the Negro minority. But they need not be read as depending upon that characterization for their results. It suffices to say that “[o]ver the years, this Court has consistently repudiated ‘[d]istinctions between citizens solely because of their ancestry’ as being ‘odious to a free people whose institutions are founded upon the doctrine of equality.’” Loving v. Virginia (1967), quoting Hirabayashi.

Petitioner urges us to adopt for the first time a more restrictive view of the Equal Protection Clause and hold that discrimination against members of the white “majority” cannot be suspect if its purpose can be characterized as “benign.” The clock of our liberties, however, cannot be turned back to 1868. It is far too late to argue that the guarantee of equal protection to all persons permits the recognition of special wards entitled to a degree of protection greater than that accorded others. . . .

Once the artificial line of a “two-class theory” of the Fourteenth Amendment is put aside, the difficulties entailed in varying the level of judicial review according to a perceived “preferred” status of a particular racial or ethnic minority are intractable. The concepts of “majority” and “minority” necessarily reflect temporary arrangements and political judgments. As observed above, the white “majority” itself is composed of various minority groups, most of which can lay claim to a history of prior discrimination at the hands of the State and private individuals. Not all of these groups can receive preferential treatment and corresponding judicial tolerance of distinctions drawn in terms of race and nationality, for then the only “majority” left would be a new minority of white Anglo-Saxon Protestants. There is no principled basis for deciding which groups would merit “heightened judicial solicitude” and which would not. Courts would be asked to evaluate the extent of the prejudice and consequent harm suffered by various minority groups. Those whose societal injury is thought to exceed some arbitrary level of tolerability then would be entitled to preferential classifications at the expense of individuals belonging to other groups. Those classifications would be free from exacting judicial scrutiny. As these preferences began to have their desired effect, and the consequences of past discrimination were undone, new judicial rankings would be necessary. The kind of variable sociological and political analysis necessary to produce such rankings simply does not lie within the judicial competence — even if they otherwise were politically feasible and socially desirable.

Moreover, there are serious problems of justice connected with the idea of preference itself. First, it may not always be clear that a so-called preference is in fact benign. Courts may be asked to validate burdens imposed upon individual members of a particular group in order to advance the group’s general interest. Nothing in the Constitution supports the notion that individuals may be asked to suffer otherwise impermissible burdens 428in order to enhance the societal standing of their ethnic groups. Second, preferential programs may only reinforce common stereotypes holding that certain groups are unable to achieve success without special protection based on a factor having no relationship to individual worth. Third, there is a measure of inequity in forcing innocent persons in respondent’s position to bear the burdens of redressing grievances not of their making.

By hitching the meaning of the Equal Protection Clause to these transitory considerations, we would be holding, as a constitutional principle, that judicial scrutiny of classifications touching on racial and ethnic background may vary with the ebb and flow of political forces. Disparate constitutional tolerance of such classifications well may serve to exacerbate racial and ethnic antagonisms rather than alleviate them. Also, the mutability of a constitutional principle, based upon shifting political and social judgments, undermines the chances for consistent application of the Constitution from one generation to the next, a critical feature of its coherent interpretation. . . .

If it is the individual who is entitled to judicial protection against classifications based upon his racial or ethnic background because such distinctions impinge upon personal rights, rather than the individual only because of his membership in a particular group, then constitutional standards may be applied consistently. Political judgments regarding the necessity for the particular classification may be weighed in the constitutional balance, Korematsu, but the standard of justification will remain constant. This is as it should be, since those political judgments are the product of rough compromise struck by contending groups within the democratic process. When they touch upon an individual’s race or ethnic background, he is entitled to a judicial determination that the burden he is asked to bear on that basis is precisely tailored to serve a compelling governmental interest. The Constitution guarantees that right to every person regardless of his background. . . .



IV

We have held that in “order to justify the use of a suspect classification, a State must show that its purpose or interest is both constitutionally permissible and substantial, and that its use of the classification is ‘necessary . . . to the accomplishment’ of its purpose or the safeguarding of its interest.” The special admissions program purports to serve the purposes of: (i) “reducing the historic deficit of traditionally disfavored minorities in medical schools and in the medical profession”; (ii) countering the effects of societal discrimination; (iii) increasing the number of physicians who will practice in communities currently underserved; and (iv) obtaining the educational benefits that flow from an ethnically diverse student body. It is necessary to decide which, if any, of these purposes is substantial enough to support the use of a suspect classification.

If petitioner’s purpose is to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin, such a preferential purpose must be rejected not as insubstantial but as facially invalid. Preferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake. This the Constitution forbids.

The State certainly has a legitimate and substantial interest in ameliorating, or eliminating where feasible, the disabling effects of identified discrimination. . . . We have never approved a classification that aids persons perceived as members of relatively 429victimized groups at the expense of other innocent individuals in the absence of judicial, legislative, or administrative findings of constitutional or statutory violations. After such findings have been made, the governmental interest in preferring members of the injured groups at the expense of others is substantial, since the legal rights of the victims must be vindicated. In such a case, the extent of the injury and the consequent remedy will have been judicially, legislatively, or administrative defined. Also, the remedial action usually remains subject to continuing oversight to assure that it will work the least harm possible to other innocent persons competing for the benefit. . . .

Petitioner does not purport to have made, and is in no position to make, such findings. Its broad mission is education, not the formulation of any legislative policy or the adjudication of particular claims of illegality. . . . [I]solated segments of our vast governmental structures are not competent to make those decisions, at least in the absence of legislative mandates and legislatively determined criteria.45 Before relying upon these sorts of findings in establishing a racial classification, a governmental body must have the authority and capability to establish, in the record, that the classification is responsive to identified discrimination. . . .

Hence, the purpose of helping certain groups whom the faculty of the Davis Medical School perceived as victims of “societal discrimination” does not justify a classification that imposes disadvantages upon persons like respondent, who bear no responsibility for whatever harm the beneficiaries of the special admissions program are thought to have suffered. To hold otherwise would be to convert a remedy heretofore reserved for violations of legal rights into a privilege that all institutions throughout the Nation could grant at their pleasure to whatever groups are perceived as victims of societal discrimination. That is a step we have never approved. . . .

Petitioner simply has not carried its burden of demonstrating that it must prefer members of particular ethnic groups over all other individuals in order to promote better health-care delivery to deprived citizens. Indeed, petitioner has not shown that its preferential classification is likely to have any significant effect on the problem.

The fourth goal asserted by petitioner is the attainment of a diverse student body. This clearly is a constitutionally permissible goal for an institution of higher education. Academic freedom, though not a specifically enumerated constitutional right, long has been viewed as a special concern of the First Amendment. The freedom of a university to make its own judgments as to education includes the selection of its student body. . . . The atmosphere of “speculation, experiment and creation” — so essential to the quality of higher education — is widely believed to be promoted by a diverse student body.

Thus, in arguing that its universities must be accorded the right to select those students who will contribute the most to the “robust exchange of ideas,” petitioner invokes a countervailing constitutional interest, that of the First Amendment. In this light, petitioner must be viewed as seeking to achieve a goal that is of paramount importance in the fulfillment of its mission. . . .

430

Physicians serve a heterogeneous population. An otherwise qualified medical student with a particular background — whether it be ethnic, geographic, culturally advantaged or disadvantaged — may bring to a professional school of medicine experiences, outlooks, and ideas that enrich the training of its student body and better equip its graduates to render with understanding their vital service to humanity. . . .

As the interest of diversity is compelling in the context of a university’s admissions program, the question remains whether the program’s racial classification is necessary to promote this interest.



V

. . . The diversity that furthers a compelling state interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element. Petitioner’s special admissions program, focused solely on ethnic diversity, would hinder, rather than further, attainment of genuine diversity. . . . The experience of other university admissions programs, which take race into account in achieving the educational diversity valued by the First Amendment, demonstrates that the assignment of a fixed number of places to a minority group is not a necessary means toward that end. An illuminating example is found in the Harvard College program:


In recent years Harvard College has expanded the concept of diversity to include students from disadvantaged economic, racial and ethnic groups. Harvard College now recruits not only Californians or Louisianans but also blacks and Chicanos and other minority students. . . .

In practice, this new definition of diversity has meant that race has been a factor in some admission decisions. When the Committee on Admissions reviews the large middle group of applicants who are “admissible” and deemed capable of doing good work in their courses, the race of an applicant may tip the balance in his favor just as geographic origin or a life spent on a farm may tip the balance in other candidates’ cases. A farm boy from Idaho can bring something to Harvard College that a Bostonian cannot offer. Similarly, a black student can usually bring something that a white person cannot offer. . . .

In Harvard College admissions the Committee has not set target-quotas for the number of blacks, or of musicians, football players, physicists or Californians to be admitted in a given year. . . . But that awareness [of the necessity of including more than a token number of black students] does not mean that the Committee sets a minimum number of blacks or of people from west of the Mississippi who are to be admitted. It means only that in choosing among thousands of applicants who are not only “admissible” academically but have other strong qualities, the Committee, with a number of criteria in mind, pays some attention to distribution among many types and categories of students.



In such an admissions program, race or ethnic background may be deemed a “plus” in a particular applicant’s file, yet it does not insulate the individual from comparison with all other candidates for the available seats. The file of a particular black applicant may be examined for his potential contribution to diversity without the factor of race being decisive when compared, for example, with that of an applicant identified as an Italian-American if the latter is thought to exhibit qualities more likely to promote beneficial educational pluralism. Such qualities could include exceptional personal talents, 431unique work or service experience, leadership potential, maturity, demonstrated compassion, a history of overcoming disadvantage, ability to communicate with the poor, or other qualifications deemed important. In short, an admissions program operated in this way is flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, and to place them on the same footing for consideration, although not necessarily according them the same weight. Indeed, the weight attributed to a particular quality may vary from year to year depending upon the “mix” both of the student body and the applicants for the incoming class.

This kind of program treats each applicant as an individual in the admissions process. The applicant who loses out on the last available seat to another candidate receiving a “plus” on the basis of ethnic background will not have been foreclosed from all consideration for that seat simply because he was not the right color or had the wrong surname. It would mean only that his combined qualifications, which may have included similar nonobjective factors, did not outweigh those of the other applicant. His qualifications would have been weighed fairly and competitively, and he would have no basis to complain of unequal treatment under the Fourteenth Amendment. . . .

In summary, it is evident that the Davis special admissions program involves the use of an explicit racial classification never before countenanced by this Court. It tells applicants who are not Negro, Asian, or Chicano that they are totally excluded from a specific percentage of the seats in an entering class. No matter how strong their qualifications, quantitative and extracurricular, including their own potential for contribution to educational diversity, they are never afforded the chance to compete with applicants from the preferred groups for the special admissions seats. At the same time, the preferred applicants have the opportunity to compete for every seat in the class.

The fatal flaw in petitioner’s preferential program is its disregard of individual rights as guaranteed by the Fourteenth Amendment. . . . In enjoining petitioner from ever considering the race of any applicant, however, the courts below failed to recognize that the State has a substantial interest that legitimately may be served by a properly devised admissions program involving the competitive consideration of race and ethnic origin. For this reason, so much of the California court’s judgment as enjoins petitioner from any consideration of the race of any applicant must be reversed. . . .

Mr. Justice Marshall concurring in part and dissenting in part.

I agree with the judgment of the Court only insofar as it permits a university to consider the race of an applicant in making admissions decisions. I do not agree that petitioner’s admissions program violates the Constitution. For it must be remembered that, during most of the past 200 years, the Constitution as interpreted by this Court did not prohibit the most ingenious and pervasive forms of discrimination against the Negro. Now, when a State acts to remedy the effects of that legacy of discrimination, I cannot believe that this same Constitution stands as a barrier . . . .



I

A

Three hundred and fifty years ago, the Negro was dragged to this country in chains to be sold into slavery. Uprooted from his homeland and thrust into bondage for forced 432labor, the slave was deprived of all legal rights. It was unlawful to teach him to read; he could be sold away from his family and friends at the whim of his master; and killing or maiming him was not a crime. The system of slavery brutalized and dehumanized both master and slave.
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Justice Thurgood Marshall

The denial of human rights was etched into the American Colonies’ first attempts at establishing self-government. When the colonists determined to seek their independence from England, they drafted a unique document cataloguing their grievances against the King and proclaiming as “self-evident” that “all men are created equal” and are endowed “with certain unalienable Rights,” including those to “Life, Liberty and the pursuit of Happiness.” The self-evident truths and the unalienable rights were intended, however, to apply only to white men . . . . Thus, even as the colonists embarked on a course to secure their own freedom and equality, they ensured perpetuation of the system that deprived a whole race of those rights.

The implicit protection of slavery embodied in the Declaration of Independence was made explicit in the Constitution, which treated a slave as being equivalent to three-fifths of a person for purposes of apportioning representatives and taxes among the States. Art. I, §2. The Constitution also contained a clause ensuring that the “Migration or Importation” of slaves into the existing States would be legal until at least 1808, Art. I, §9, and a fugitive slave clause requiring that when a slave escaped to another State, he must be returned on the claim of the master, Art. IV, §2. In their declaration of the principles that were to provide the cornerstone of the new Nation, therefore, the Framers made it plain that “we the people,” for whose protection the Constitution was designed, did not include those whose skins were the wrong color . . . .

The individual States likewise established the machinery to protect the system of slavery through the promulgation of the Slave Codes, which were designed primarily to defend the property interest of the owner in his slave. The position of the Negro slave as mere property was confirmed by this Court in Dred Scott v. Sandford (1857). The Court declared that under the Constitution a slave was property, and “[t]he right to traffic in it, like an ordinary article of merchandise and property, was guarantied to the citizens of the United States....” The Court further concluded that Negroes were not intended to be included as citizens under the Constitution but were “regarded as beings of an inferior order . . . altogether unfit to associate with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect....”

B

The status of the Negro as property was officially erased by his emancipation at the end of the Civil War. But the long-awaited emancipation, while freeing the Negro from slavery, did not bring him citizenship or equality in any meaningful way. Slavery was replaced by a system of “laws which imposed upon the colored race onerous disabilities 433and burdens, and curtailed their rights in the pursuit of life, liberty, and property to such an extent that their freedom was of little value.” Slaughter-House Cases (1873). Despite the passage of the Thirteenth, Fourteenth, and Fifteenth Amendments, the Negro was systematically denied the rights those Amendments were supposed to secure. The combined actions and inactions of the State and Federal Governments maintained Negroes in a position of legal inferiority for another century after the Civil War.

The Southern States took the first steps to re-enslave the Negroes. Immediately following the end of the Civil War, many of the provisional legislatures passed Black Codes, similar to the Slave Codes, which, among other things, limited the rights of Negroes to own or rent property and permitted imprisonment for breach of employment contracts . . . .

Congress responded to the legal disabilities being imposed in the Southern States by passing the Reconstruction Acts and the Civil Rights Acts. Congress also responded to the needs of the Negroes at the end of the Civil War by establishing the Bureau of Refugees, Freedmen, and Abandoned Lands, better known as the Freedmen’s Bureau, to supply food, hospitals, land, and education to the newly freed slaves. Thus, for a time it seemed as if the Negro might be protected from the continued denial of his civil rights and might be relieved of the disabilities that prevented him from taking his place as a free and equal citizen.

That time, however, was short-lived. Reconstruction came to a close, and, with the assistance of this Court, the Negro was rapidly stripped of his new civil rights . . . . The Court began by interpreting the Civil War Amendments in a manner that sharply curtailed their substantive protections. See, e.g., Slaughter-House Cases; United States v. Cruikshank (1876). Then in the notorious Civil Rights Cases (1883), the Court strangled Congress’ efforts to use its power to promote racial equality. In those cases the Court invalidated sections of the Civil Rights Act of 1875 that made it a crime to deny equal access to “inns, public conveyances, theatres and other places of public amusement.” According to the Court, the Fourteenth Amendment gave Congress the power to proscribe only discriminatory action by the State. The Court ruled that the Negroes who were excluded from public places suffered only an invasion of their social rights at the hands of private individuals, and Congress had no power to remedy that . . . .

The Court’s ultimate blow to the Civil War Amendments and to the equality of Negroes came in Plessy v. Ferguson (1896). In upholding a Louisiana law that required railway companies to provide “equal but separate” accommodations for whites and Negroes, the Court held that the Fourteenth Amendment was not intended “to abolish distinctions based upon color, or to enforce social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either.” . . .

In the wake of Plessy, many States expanded their Jim Crow laws, which had up until that time been limited primarily to passenger trains and schools. The segregation of the races was extended to residential areas, parks, hospitals, theaters, waiting rooms, and bathrooms . . . .

The enforced segregation of the races continued into the middle of the 20th century. In both World Wars, Negroes were for the most part confined to separate military units; it was not until 1948 that an end to segregation in the military was ordered by President Truman. And the history of the exclusion of Negro children from white public schools is too well known and recent to require repeating here. That Negroes were deliberately 434excluded from public graduate and professional schools — and thereby denied the opportunity to become doctors, lawyers, engineers, and the like — is also well established. It is of course true that some of the Jim Crow laws (which the decisions of this Court had helped to foster) were struck down by this Court in a series of decisions leading up to Brown v. Board of Education (1954). Those decisions, however, did not automatically end segregation, nor did they move Negroes from a position of legal inferiority to one of equality. The legacy of years of slavery and of years of second-class citizenship in the wake of emancipation could not be so easily eliminated.



II

The position of the Negro today in America is the tragic but inevitable consequence of centuries of unequal treatment. Measured by any benchmark of comfort or achievement, meaningful equality remains a distant dream for the Negro . . . . At every point from birth to death the impact of the past is reflected in the still disfavored position of the Negro. In light of the sorry history of discrimination and its devastating impact on the lives of Negroes, bringing the Negro into the mainstream of American life should be a state interest of the highest order. To fail to do so is to ensure that America will forever remain a divided society.



III

I do not believe that the Fourteenth Amendment requires us to accept that fate. Neither its history nor our past cases lend any support to the conclusion that a university may not remedy the cumulative effects of society’s discrimination by giving consideration to race in an effort to increase the number and percentage of Negro doctors.

A

. . . It is plain that the Fourteenth Amendment was not intended to prohibit measures designed to remedy the effects of the Nation’s past treatment of Negroes. The Congress that passed the Fourteenth Amendment is the same Congress that passed the 1866 Freedmen’s Bureau Act, an Act that provided many of its benefits only to Negroes . . . .

Despite the objection to the special treatment the bill would provide for Negroes, it was passed by Congress. President Johnson vetoed this bill and also a subsequent bill that contained some modifications; one of his principal objections to both bills was that they gave special benefits to Negroes. Rejecting the concerns of the President and the bill’s opponents, Congress overrode the President’s second veto.

Since the Congress that considered and rejected the objections to the 1866 Freedmen’s Bureau Act concerning special relief to Negroes also proposed the Fourteenth Amendment, it is inconceivable that the Fourteenth Amendment was intended to prohibit all race-conscious relief measures. It “would be a distortion of the policy manifested in that amendment, which was adopted to prevent state legislation designed to perpetuate discrimination on the basis of race or color.” Railway Mail Assn. v. Corsi (1945), to hold that it barred state action to remedy the effects of that discrimination. Such a result would pervert the intent of the Framers by substituting abstract equality for the genuine equality the Amendment was intended to achieve.
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B

As has been demonstrated in our joint opinion, this Court’s past cases establish the constitutionality of race-conscious remedial measures. Beginning with the school desegregation cases, we recognized that even absent a judicial or legislative finding of constitutional violation, a school board constitutionally could consider the race of students in making school-assignment decisions . . . . There is thus ample support for the conclusion that a university can employ race-conscious measures to remedy past societal discrimination, without the need for a finding that those benefited were actually victims of that discrimination . . . .

IV

While I applaud the judgment of the Court that a university may consider race in its admissions process, it is more than a little ironic that, after several hundred years of class-based discrimination against Negroes, the Court is unwilling to hold that a class-based remedy for that discrimination is permissible. In declining to so hold, today’s judgment ignores the fact that for several hundred years Negroes have been discriminated against, not as individuals, but rather solely because of the color of their skins. It is unnecessary in 20th-century America to have individual Negroes demonstrate that they have been victims of racial discrimination; the racism of our society has been so pervasive that none, regardless of wealth or position, has managed to escape its impact. The experience of Negroes in America has been different in kind, not just in degree, from that of other ethnic groups. It is not merely the history of slavery alone but also that a whole people were marked as inferior by the law. And that mark has endured. The dream of America as the great melting pot has not been realized for the Negro; because of his skin color he never even made it into the pot.

These differences in the experience of the Negro make it difficult for me to accept that Negroes cannot be afforded greater protection under the Fourteenth Amendment where it is necessary to remedy the effects of past discrimination. In the Civil Rights Cases, supra, the Court wrote that the Negro emerging from slavery must cease “to be the special favorite of the laws.” We cannot in light of the history of the last century yield to that view. Had the Court in that decision and others been willing to “do for human liberty and the fundamental rights of American citizenship, what it did . . . for the protection of slavery and the rights of the masters of fugitive slaves,” (Harlan, J., dissenting), we would not need now to permit the recognition of any “special wards.”

Most importantly, had the Court been willing in 1896, in Plessy v. Ferguson, to hold that the Equal Protection Clause forbids differences in treatment based on race, we would not be faced with this dilemma in 1978. We must remember, however, that the principle that the “Constitution is color-blind” appeared only in the opinion of the lone dissenter. The majority of the Court rejected the principle of color-blindness, and for the next 58 years, from Plessy to Brown v. Board of Education, ours was a Nation where, by law, an individual could be given “special” treatment based on the color of his skin.

It is because of a legacy of unequal treatment that we now must permit the institutions of this society to give consideration to race in making decisions about who will hold the positions of influence, affluence, and prestige in America. For far too long, the doors to those positions have been shut to Negroes. If we are ever to become a fully 436integrated society, one in which the color of a person’s skin will not determine the opportunities available to him or her, we must be willing to take steps to open those doors. I do not believe that anyone can truly look into America’s past and still find that a remedy for the effects of that past is impermissible . . . .

I fear that we have come full circle. After the Civil War our Government started several “affirmative action” programs. This Court in the Civil Rights Cases and Plessy v. Ferguson destroyed the movement toward complete equality. For almost a century no action was taken, and this nonaction was with the tacit approval of the courts. Then we had Brown v. Board of Education and the Civil Rights Acts of Congress, followed by numerous affirmative-action programs. Now, we have this Court again stepping in, this time to stop affirmative-action programs of the type used by the University of California.


STUDY GUIDE


	Justice Marshall’s dissent in Bakke cites the Freedmen’s Bureau Act of 1865. How does he characterize the Act? How does the Act inform the original meaning of the Fourteenth Amendment?

	Did the Act expressly authorize race-based preferences? Does the Act use a racial classification?

	Washington v. Davis (1976) rejected the theory that a law is discriminatory solely because it has a “disparate impact” on a racial minority. Does this concept shed any light on the Freedmen’s Bureau Act? Did the Act merely have a “disparate impact” on African Americans?






AN ACT TO ESTABLISH A BUREAU FOR THE RELIEF OF FREEDMEN AND REFUGEES, MARCH 3, 1865

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That there is hereby established in the War Department, to continue during the present war of rebellion, and for one year thereafter, a bureau of refugees, freedmen, and abandoned lands, to which shall be committed, as hereinafter provided, the supervision and management of all abandoned lands, and the control of all subjects relating to refugees and freedmen from rebel states, or from any district of country within the territory embraced in the operations of the army, under such rules and regulations as may be prescribed by the head of the bureau and approved by the President. The said bureau shall be under the management and control of a commissioner to be appointed by the President, by and with the advice and consent of the Senate. . . .

SEC. 2. And be it further enacted, That the Secretary of War may direct such issues of provisions, clothing, and fuel, as he may deem needful for the immediate and temporary shelter and supply of destitute and suffering refugees and freedmen and their wives and children, under such rules and regulations as he may direct.

SEC. 3. And be it further enacted, That the President may, by and with the advice and consent of the Senate, appoint an assistant commissioner for each of the states declared 437to be in insurrection, not exceeding ten in number, who shall, under the direction of the commissioner, aid in the execution of the provisions of this act. . . .

SEC. 4. And be it further enacted, That the commissioner, under the direction of the President, shall have authority to set apart, for the use of loyal refugees and freedmen, such tracts of land within the insurrectionary states as shall have been abandoned, or to which the United States shall have acquired title by confiscation or sale, or otherwise, and to every male citizen, whether refugee or freedman, as aforesaid, there shall be assigned not more than forty acres of such land, and the person to whom it was so assigned shall be protected in the use and enjoyment of the land for the term of three years at an annual rent not exceeding six per centum upon the value of such land, as it was appraised by the state authorities in the year eighteen hundred and sixty, for the purpose of taxation, and in case no such appraisal can be found, then the rental shall be based upon the estimated value of the land in said year, to be ascertained in such manner as the commissioner may by regulation prescribe. At the end of said term, or at any time during said term, the occupants of any parcels so assigned may purchase the land and receive such title thereto as the United States can convey, upon paying therefor the value of the land, as ascertained and fixed for the purpose of determining the annual rent aforesaid. . . .


STUDY GUIDE


	In Grutter v. Bollinger, Justice O’Connor adopted Justice Powell’s rationale. What is the significance of her decision? Is there any difference between the diversity rationales of Justices Powell and O’Connor?

	The Grutter dissents charged that Justice O’Connor did not review the admissions policy with strict scrutiny. Are you persuaded?

	What is a “critical mass”? How is this concept relevant to the dissenters’ equal protection analysis? Why do the dissenters discuss the university’s treatment of Hispanics and Native Americans?







Grutter v. Bollinger 539 U.S. 306 (2003)
[image: ] Video on CasebookConnect.com

Justice O’Connor delivered the opinion of the Court.

This case requires us to decide whether the use of race as a factor in student admissions by the University of Michigan Law School (Law School) is unlawful.


I

The Law School ranks among the Nation’s top law schools. It receives more than 3,500 applications each year for a class of around 350 students. Seeking to “admit a group of students who individually and collectively are among the most capable,” the Law School looks for individuals with “substantial promise for success in law school” and “a strong 438likelihood of succeeding in the practice of law and contributing in diverse ways to the well-being of others.” More broadly, the Law School seeks “a mix of students with varying backgrounds and experiences who will respect and learn from each other.” In 1992, the dean of the Law School charged a faculty committee with crafting a written admissions policy to implement these goals. In particular, the Law School sought to ensure that its efforts to achieve student body diversity complied with this Court’s most recent ruling on the use of race in university admissions. See Regents of Univ. of Cal. v. Bakke (1978). Upon the unanimous adoption of the committee’s report by the Law School faculty, it became the Law School’s official admissions policy.

The hallmark of that policy is its focus on academic ability coupled with a flexible assessment of applicants’ talents, experiences, and potential “to contribute to the learning of those around them.” The policy requires admissions officials to evaluate each applicant based on all the information available in the file, including a personal statement, letters of recommendation, and an essay describing the ways in which the applicant will contribute to the life and diversity of the Law School. In reviewing an applicant’s file, admissions officials must consider the applicant’s undergraduate grade point average (GPA) and Law School Admissions Test (LSAT) score because they are important (if imperfect) predictors of academic success in law school. The policy stresses that “no applicant should be admitted unless we expect that applicant to do well enough to graduate with no serious academic problems.”

The policy makes clear, however, that even the highest possible score does not guarantee admission to the Law School. Nor does a low score automatically disqualify an applicant. Rather, the policy requires admissions officials to look beyond grades and test scores to other criteria that are important to the Law School’s educational objectives. So-called “‘soft’ variables” such as “the enthusiasm of recommenders, the quality of the undergraduate institution, the quality of the applicant’s essay, and the areas and difficulty of undergraduate course selection” are all brought to bear in assessing an “applicant’s likely contributions to the intellectual and social life of the institution.”

The policy aspires to “achieve that diversity which has the potential to enrich everyone’s education and thus make a law school class stronger than the sum of its parts.” The policy does not restrict the types of diversity contributions eligible for “substantial weight” in the admissions process, but instead recognizes “many possible bases for diversity admissions.” The policy does, however, reaffirm the Law School’s longstanding commitment to “one particular type of diversity,” that is, “racial and ethnic diversity with special reference to the inclusion of students from groups which have been historically discriminated against, like African-Americans, Hispanics and Native Americans, who without this commitment might not be represented in our student body in meaningful numbers.” By enrolling a “‘critical mass’ of [underrepresented] minority students,” the Law School seeks to “ensur[e] their ability to make unique contributions to the character of the Law School.”

Petitioner Barbara Grutter is a white Michigan resident who applied to the Law School in 1996 with a 3.8 grade point average and 161 LSAT score. The Law School initially placed petitioner on a waiting list, but subsequently rejected her application. In December 1997, petitioner filed suit in the United States District Court for the Eastern District of Michigan against the Law School. . . . Petitioner alleged that respondents discriminated against her on the basis of race in violation of the Fourteenth Amendment; 439Title VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C. §2000d; and Rev. Stat. §1977, as amended, 42 U.S.C. §1981.

Petitioner further alleged that her application was rejected because the Law School uses race as a “predominant” factor, giving applicants who belong to certain minority groups “a significantly greater chance of admission than students with similar credentials from disfavored racial groups.” Petitioner also alleged that respondents “had no compelling interest to justify their use of race in the admissions process.” . . .

In an attempt to quantify the extent to which the Law School actually considers race in making admissions decisions, the parties introduced voluminous evidence at trial. Relying on data obtained from the Law School, petitioner’s expert, Dr. Kinley Larntz, generated and analyzed “admissions grids” for the years in question (1995-2000). These grids show the number of applicants and the number of admittees for all combinations of GPAs and LSAT scores. Dr. Larntz made “cell-by-cell” comparisons between applicants of different races to determine whether a statistically significant relationship existed between race and admission rates. He concluded that membership in certain minority groups “is an extremely strong factor in the decision for acceptance,” and that applicants from these minority groups “are given an extremely large allowance for admission” as compared to applicants who are members of nonfavored groups. Dr. Larntz conceded, however, that race is not the predominant factor in the Law School’s admissions calculus.

Dr. Stephen Raudenbush, the Law School’s expert, focused on the predicted effect of eliminating race as a factor in the Law School’s admission process. In Dr. Raudenbush’s view, a race-blind admissions system would have a “‘very dramatic,’” negative effect on underrepresented minority admissions. He testified that in 2000, 35 percent of underrepresented minority applicants were admitted. Dr. Raudenbush predicted that if race were not considered, only 10 percent of those applicants would have been admitted. Under this scenario, underrepresented minority students would have comprised 4 percent of the entering class in 2000 instead of the actual figure of 14.5 percent. . . .



II

We last addressed the use of race in public higher education over 25 years ago. . . . Since this Court’s splintered decision in Bakke, Justice Powell’s opinion announcing the judgment of the Court has served as the touchstone for constitutional analysis of race-conscious admissions policies. . . . In Justice Powell’s view, when governmental decisions “touch upon an individual’s race or ethnic background, he is entitled to a judicial determination that the burden he is asked to bear on that basis is precisely tailored to serve a compelling governmental interest.” Under this exacting standard, only one of the interests asserted by the university survived Justice Powell’s scrutiny[:]  . . . “the attainment of a diverse student body.” With the important proviso that “constitutional limitations protecting individual rights may not be disregarded,” Justice Powell grounded his analysis in the academic freedom that “long has been viewed as a special concern of the First Amendment.” Justice Powell emphasized that nothing less than the “‘nation’s future depends upon leaders trained through wide exposure’ to the ideas and mores of students as diverse as this Nation of many peoples.” . . . For the reasons set out below, today we endorse Justice Powell’s view that student body diversity is a compelling state interest that can justify the use of race in university admissions. . . .

440



III

With these principles in mind, we turn to the question whether the Law School’s use of race is justified by a compelling state interest. Before this Court, as they have throughout this litigation, respondents assert only one justification for their use of race in the admissions process: obtaining “the educational benefits that flow from a diverse student body.” Brief for Respondent Bollinger. In other words, the Law School asks us to recognize, in the context of higher education, a compelling state interest in student body diversity. . . . The Law School’s educational judgment that such diversity is essential to its educational mission is one to which we defer. The Law School’s assessment that diversity will, in fact, yield educational benefits is substantiated by respondents and their amici. Our scrutiny of the interest asserted by the Law School is no less strict for taking into account complex educational judgments in an area that lies primarily within the expertise of the university. Our holding today is in keeping with our tradition of giving a degree of deference to a university’s academic decisions, within constitutionally prescribed limits. . . .

In announcing the principle of student body diversity as a compelling state interest, Justice Powell invoked our cases recognizing a constitutional dimension, grounded in the First Amendment, of educational autonomy: “The freedom of a university to make its own judgments as to education includes the selection of its student body.” Bakke. From this premise, Justice Powell reasoned that by claiming “the right to select those students who will contribute the most to the ‘robust exchange of ideas,’” a university “seek[s] to achieve a goal that is of paramount importance in the fulfillment of its mission.” Bakke. Our conclusion that the Law School has a compelling interest in a diverse student body is informed by our view that attaining a diverse student body is at the heart of the Law School’s proper institutional mission, and that “good faith” on the part of a university is “presumed” absent “a showing to the contrary.”

As part of its goal of “assembling a class that is both exceptionally academically qualified and broadly diverse,” the Law School seeks to “enroll a ‘critical mass’ of minority students.” The Law School’s interest is not simply “to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin.” That would amount to outright racial balancing, which is patently unconstitutional. Rather, the Law School’s concept of critical mass is defined by reference to the educational benefits that diversity is designed to produce.

These benefits are substantial. The Law School’s admissions policy promotes “cross-racial understanding,” helps to break down racial stereotypes, and “enables [students] to better understand persons of different races.” These benefits are “important and laudable,” because “classroom discussion is livelier, more spirited, and simply more enlightening and interesting” when the students have “the greatest possible variety of backgrounds.” . . .

The Law School does not premise its need for critical mass on “any belief that minority students always (or even consistently) express some characteristic minority viewpoint on any issue.” To the contrary, diminishing the force of such stereotypes is both a crucial part of the Law School’s mission, and one that it cannot accomplish with only token numbers of minority students. Just as growing up in a particular region or having particular professional experiences is likely to affect an individual’s views, so too is one’s own, unique experience of being a racial minority in a society, like our own, in 441which race unfortunately still matters. The Law School has determined, based on its experience and expertise, that a “critical mass” of underrepresented minorities is necessary to further its compelling interest in securing the educational benefits of a diverse student body.

Even in the limited circumstance when drawing racial distinctions is permissible to further a compelling state interest, government is still “constrained in how it may pursue that end: [T]he means chosen to accomplish the [government’s] asserted purpose must be specifically and narrowly framed to accomplish that purpose.” The purpose of the narrow tailoring requirement is to ensure that “the means chosen ‘fit’ . . . th[e] compelling goal so closely that there is little or no possibility that the motive for the classification was illegitimate racial prejudice or stereotype.”

Since Bakke, we have had no occasion to define the contours of the narrow-tailoring inquiry with respect to race-conscious university admissions programs. That inquiry must be calibrated to fit the distinct issues raised by the use of race to achieve student body diversity in public higher education. . . . To be narrowly tailored, a race-conscious admissions program cannot use a quota system — it cannot “insulat[e] each category of applicants with certain desired qualifications from competition with all other applicants.” Bakke. Instead, a university may consider race or ethnicity only as a “‘plus’ in a particular applicant’s file,” without “insulat[ing] the individual from comparison with all other candidates for the available seats.” In other words, an admissions program must be “flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, and to place them on the same footing for consideration, although not necessarily according them the same weight.”

We find that the Law School’s admissions program bears the hallmarks of a narrowly tailored plan. . . . We are satisfied that the Law School’s admissions program, like the Harvard plan described by Justice Powell, does not operate as a quota . . . in which a certain fixed number or proportion of opportunities are “reserved exclusively for certain minority groups.” Richmond v. J.A. Croson Co. (1989). . . . The Law School’s goal of attaining a critical mass of underrepresented minority students does not transform its program into a quota. As the Harvard plan described by Justice Powell recognized, there is of course “some relationship between numbers and achieving the benefits to be derived from a diverse student body, and between numbers and providing a reasonable environment for those students admitted.” “[S]ome attention to numbers,” without more, does not transform a flexible admissions system into a rigid quota. . . .

That a race-conscious admissions program does not operate as a quota does not, by itself, satisfy the requirement of individualized consideration. When using race as a “plus” factor in university admissions, a university’s admissions program must remain flexible enough to ensure that each applicant is evaluated as an individual and not in a way that makes an applicant’s race or ethnicity the defining feature of his or her application. The importance of this individualized consideration in the context of a race-conscious admissions program is paramount. . . .

Here, the Law School engages in a highly individualized, holistic review of each applicant’s file, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment. The Law School affords this individualized consideration to applicants of all races. There is no policy, either de jure or de facto, of automatic acceptance or rejection based on any single “soft” variable. Unlike the program at issue 442in Gratz v. Bollinger, the Law School awards no mechanical, predetermined diversity “bonuses” based on race or ethnicity. . . .

We also find that, like the Harvard plan Justice Powell referenced in Bakke, the Law School’s race-conscious admissions program adequately ensures that all factors that may contribute to student body diversity are meaningfully considered alongside race in admissions decisions. By virtue of our Nation’s struggle with racial inequality, such students are both likely to have experiences of particular importance to the Law School’s mission, and less likely to be admitted in meaningful numbers on criteria that ignore those experiences. . . . All applicants have the opportunity to highlight their own potential diversity contributions through the submission of a personal statement, letters of recommendation, and an essay describing the ways in which the applicant will contribute to the life and diversity of the Law School.

What is more, the Law School actually gives substantial weight to diversity factors besides race. The Law School frequently accepts nonminority applicants with grades and test scores lower than underrepresented minority applicants (and other nonminority applicants) who are rejected. This shows that the Law School seriously weighs many other diversity factors besides race that can make a real and dispositive difference for nonminority applicants as well. By this flexible approach, the Law School sufficiently takes into account, in practice as well as in theory, a wide variety of characteristics besides race and ethnicity that contribute to a diverse student body. . . .

Petitioner and the United States argue that the Law School’s plan is not narrowly tailored because race-neutral means exist to obtain the educational benefits of student body diversity that the Law School seeks. We disagree. Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative. Nor does it require a university to choose between maintaining a reputation for excellence or fulfilling a commitment to provide educational opportunities to members of all racial groups. Narrow tailoring does, however, require serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks. . . . To be narrowly tailored, a race-conscious admissions program must not “unduly burden individuals who are not members of the favored racial and ethnic groups.” We are satisfied that the Law School’s admissions program does not. Because the Law School considers “all pertinent elements of diversity,” it can (and does) select nonminority applicants who have greater potential to enhance student body diversity over underrepresented minority applicants. . . . We agree that, in the context of its individualized inquiry into the possible diversity contributions of all applicants, the Law School’s race-conscious admissions program does not unduly harm nonminority applicants.

We are mindful, however, that “[a] core purpose of the Fourteenth Amendment was to do away with all governmentally imposed discrimination based on race.” Accordingly, race-conscious admissions policies must be limited in time. This requirement reflects that racial classifications, however compelling their goals, are potentially so dangerous that they may be employed no more broadly than the interest demands. Enshrining a permanent justification for racial preferences would offend this fundamental equal protection principle. We see no reason to exempt race-conscious admissions programs from the requirement that all governmental use of race must have a logical end point. . . .

The requirement that all race-conscious admissions programs have a termination point “assure[s] all citizens that the deviation from the norm of equal treatment of all 443racial and ethnic groups is a temporary matter, a measure taken in the service of the goal of equality itself.” Richmond v. J. A. Croson Co. (1989). We take the Law School at its word that it would “like nothing better than to find a race-neutral admissions formula” and will terminate its race-conscious admissions program as soon as practicable. It has been 25 years since Justice Powell first approved the use of race to further an interest in student body diversity in the context of public higher education. Since that time, the number of minority applicants with high grades and test scores has indeed increased. We expect that 25 years from now, the use of racial preferences will no longer be necessary to further the interest approved today. . . .

Chief Justice Rehnquist, with whom Justice Scalia, Justice Kennedy, and Justice Thomas join, dissenting. . . .

I do not believe . . . that the University of Michigan Law School’s (Law School) means are narrowly tailored to the interest it asserts. The Law School claims it must take the steps it does to achieve a “‘critical mass’” of underrepresented minority students. But its actual program bears no relation to this asserted goal. Stripped of its “critical mass” veil, the Law School’s program is revealed as a naked effort to achieve racial balancing. . . . Although the Court recites the language of our strict scrutiny analysis, its application of that review is unprecedented in its deference. . . . In practice, the Law School’s program bears little or no relation to its asserted goal of achieving “critical mass.” . . .

From 1995 through 2000, the Law School admitted between 1,130 and 1,310 students. Of those, between 13 and 19 were Native American, between 91 and 108 were African-Americans, and between 47 and 56 were Hispanic. If the Law School is admitting between 91 and 108 African-Americans in order to achieve “critical mass,” thereby preventing African-American students from feeling “isolated or like spokespersons for their race,” one would think that a number of the same order of magnitude would be necessary to accomplish the same purpose for Hispanics and Native Americans. . . . In order for this pattern of admission to be consistent with the Law School’s explanation of “critical mass,” one would have to believe that the objectives of “critical mass” offered by respondents are achieved with only half the number of Hispanics and one-sixth the number of Native Americans as compared to African-Americans. But respondents offer no race-specific reasons for such disparities. Instead, they simply emphasize the importance of achieving “critical mass,” without any explanation of why that concept is applied differently among the three underrepresented minority groups. . . .

The Law School has offered no explanation for its actual admissions practices and, unexplained, we are bound to conclude that the Law School has managed its admissions program, not to achieve a “critical mass,” but to extend offers of admission to members of selected minority groups in proportion to their statistical representation in the applicant pool. But this is precisely the type of racial balancing that the Court itself calls “patently unconstitutional.”

Finally, I believe that the Law School’s program fails strict scrutiny because it is devoid of any reasonably precise time limit on the Law School’s use of race in admissions. . . . The Court suggests a possible 25-year limitation on the Law School’s current program. Respondents, on the other hand, remain more ambiguous, explaining that “the Law School of course recognizes that race-conscious programs must have reasonable 444durational limits....” These discussions of a time limit are the vaguest of assurances. In truth, they permit the Law School’s use of racial preferences on a seemingly permanent basis. Thus, an important component of strict scrutiny — that a program be limited in time — is casually subverted. . . .

Justice Thomas, with whom Justice Scalia joins . . . , concurring in part and dissenting in part.

Frederick Douglass, speaking to a group of abolitionists almost 140 years ago, delivered a message lost on today’s majority:


[I]n regard to the colored people, there is always more that is benevolent, I perceive, than just, manifested towards us. What I ask for the negro is not benevolence, not pity, not sympathy, but simply justice. The American people have always been anxious to know what they shall do with us. . . . I have had but one answer from the beginning. Do nothing with us! Your doing with us has already played the mischief with us. Do nothing with us! If the apples will not remain on the tree of their own strength, if they are worm-eaten at the core, if they are early ripe and disposed to fall, let them fall! . . . And if the negro cannot stand on his own legs, let him fall also. All I ask is, give him a chance to stand on his own legs! Let him alone! . . . [Y]our interference is doing him positive injury.



What the Black Man Wants: An Address Delivered in Boston, Massachusetts, on 26 January 1865. Like Douglass, I believe blacks can achieve in every avenue of American life without the meddling of university administrators. Because I wish to see all students succeed whatever their color, I share, in some respect, the sympathies of those who sponsor the type of discrimination advanced by the University of Michigan Law School. The Constitution does not, however, tolerate institutional devotion to the status quo in admissions policies when such devotion ripens into racial discrimination. Nor does the Constitution countenance the unprecedented deference the Court gives to the Law School, an approach inconsistent with the very concept of “strict scrutiny.”

No one would argue that a university could set up a lower general admission standard and then impose heightened requirements only on black applicants. Similarly, a university may not maintain a high admission standard and grant exemptions to favored races. The Law School, of its own choosing, and for its own purposes, maintains an exclusionary admissions system that it knows produces racially disproportionate results. Racial discrimination is not a permissible solution to the self-inflicted wounds of this elitist admissions policy.

The majority upholds the Law School’s racial discrimination not by interpreting the people’s Constitution, but by responding to a faddish slogan of the cognoscenti. Nevertheless, I concur in part in the Court’s opinion. First, I agree with the Court insofar as its decision, which approves of only one racial classification, confirms that further use of race in admissions remains unlawful. Second, I agree with the Court’s holding that racial discrimination in higher education admissions will be illegal in 25 years. I respectfully dissent from the remainder of the Court’s opinion and the judgment, however, because I believe that the Law School’s current use of race violates the Equal Protection Clause and that the Constitution means the same thing today as it will in 300 months. . . .
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Unlike the majority, I seek to define with precision the interest being asserted by the Law School before determining whether that interest is so compelling as to justify racial discrimination. The Law School maintains that it wishes to obtain “educational benefits that flow from student body diversity.” This statement must be evaluated carefully, because it implies that both “diversity” and “educational benefits” are components of the Law School’s compelling state interest. Additionally, the Law School’s refusal to entertain certain changes in its admissions process and status indicates that the compelling state interest it seeks to validate is actually broader than might appear at first glance.

Undoubtedly there are other ways to “better” the education of law students aside from ensuring that the student body contains a “critical mass” of underrepresented minority students. Attaining “diversity,” whatever it means, is the mechanism by which the Law School obtains educational benefits, not an end of itself. The Law School, however, apparently believes that only a racially mixed student body can lead to the educational benefits it seeks. How, then, is the Law School’s interest in these allegedly unique educational “benefits” not simply the forbidden interest in “racial balancing,” that the majority expressly rejects?

A distinction between these two ideas (unique educational benefits based on racial aesthetics and race for its own sake) is purely sophistic — so much so that the majority uses them interchangeably. The Law School’s argument, as facile as it is, can only be understood in one way: Classroom aesthetics yields educational benefits, racially discriminatory admissions policies are required to achieve the right racial mix, and therefore the policies are required to achieve the educational benefits. It is the educational benefits that are the end, or allegedly compelling state interest, not “diversity.”

One must also consider the Law School’s refusal to entertain changes to its current admissions system that might produce the same educational benefits. The Law School adamantly disclaims any race-neutral alternative that would reduce “academic selectivity,” which would in turn “require the Law School to become a very different institution, and to sacrifice a core part of its educational mission.” In other words, the Law School seeks to improve marginally the education it offers without sacrificing too much of its exclusivity and elite status.

The proffered interest that the majority vindicates today, then, is not simply “diversity.” Instead the Court upholds the use of racial discrimination as a tool to advance the Law School’s interest in offering a marginally superior education while maintaining an elite institution. Unless each constituent part of this state interest is of pressing public necessity, the Law School’s use of race is unconstitutional. I find each of them to fall far short of this standard. . . .

Under the proper standard, there is no pressing public necessity in maintaining a public law school at all and, it follows, certainly not an elite law school. Likewise, marginal improvements in legal education do not qualify as a compelling state interest.

While legal education at a public university may be good policy or otherwise laudable, it is obviously not a pressing public necessity when the correct legal standard is applied. Additionally, circumstantial evidence as to whether a state activity is of pressing public necessity can be obtained by asking whether all States feel compelled to engage in that 446activity. . . . [T]he absence of a public, American Bar Association (ABA) accredited, law school in Alaska, Delaware, Massachusetts, New Hampshire, and Rhode Island, see ABALSAC Official Guide to ABA-Approved Law Schools, provides further evidence that Michigan’s maintenance of the Law School does not constitute a compelling state interest. . . .

The Equal Protection Clause . . . does not permit States to justify racial discrimination on the basis of what the rest of the Nation “may do or fail to do.” The only interests that can satisfy the Equal Protection Clause’s demands are those found within a State’s jurisdiction. The only cognizable state interests vindicated by operating a public law school are, therefore, the education of that State’s citizens and the training of that State’s lawyers. . . . The Law School today, however, does precious little training of those attorneys who will serve the citizens of Michigan. In 2002, graduates of the University of Michigan Law School made up less than 6% of applicants to the Michigan bar, even though the Law School’s graduates constitute nearly 30% of all law students graduating in Michigan. Less than 16% of the Law School’s graduating class elects to stay in Michigan after law school. Thus, while a mere 27% of the Law School’s 2002 entering class are from Michigan, only half of these, it appears, will stay in Michigan.

In sum, the Law School trains few Michigan residents and overwhelmingly serves students, who, as lawyers, leave the State of Michigan. By contrast, Michigan’s other public law school, Wayne State University Law School, sends 88% of its graduates on to serve the people of Michigan. It does not take a social scientist to conclude that it is precisely the Law School’s status as an elite institution that causes it to be a way-station for the rest of the country’s lawyers, rather than a training ground for those who will remain in Michigan. The Law School’s decision to be an elite institution does little to advance the welfare of the people of Michigan or any cognizable interest of the State of Michigan. . . .

The interest in remaining elite and exclusive that the majority thinks so obviously critical requires the use of admissions “standards” that, in turn, create the Law School’s “need” to discriminate on the basis of race. . . . The Court never explicitly holds that the Law School’s desire to retain the status quo in “academic selectivity” is itself a compelling state interest, and, as I have demonstrated, it is not. . . . Therefore, the Law School should be forced to choose between its classroom aesthetic and its exclusionary admissions system — it cannot have it both ways.

With the adoption of different admissions methods, such as accepting all students who meet minimum qualifications, the Law School could achieve its vision of the racially aesthetic student body without the use of racial discrimination. The Law School concedes this, but the Court holds, implicitly and under the guise of narrow tailoring, that the Law School has a compelling state interest in doing what it wants to do. I cannot agree. . . .

[T]here is nothing ancient, honorable, or constitutionally protected about “selective” admissions. The University of Michigan should be well aware that alternative methods have historically been used for the admission of students, for it brought to this country the German certificate system in the late-19th century. Under this system, a secondary school was certified by a university so that any graduate who completed the course offered by the school was offered admission to the university. The certification regime supplemented, and later virtually replaced (at least in the Midwest), the prior regime of rigorous subject-matter entrance examinations. The facially race-neutral “percent plans” now used in Texas, California, and Florida are in many ways the descendents of the certificate system.
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Certification was replaced by selective admissions in the beginning of the 20th century, as universities sought to exercise more control over the composition of their student bodies. Since its inception, selective admissions has been the vehicle for racial, ethnic, and religious tinkering and experimentation by university administrators. The initial driving force for the relocation of the selective function from the high school to the universities was the same desire to select racial winners and losers that the Law School exhibits today. Columbia, Harvard, and others infamously determined that they had “too many” Jews, just as today the Law School argues it would have “too many” whites if it could not discriminate in its admissions process.

Columbia employed intelligence tests precisely because Jewish applicants, who were predominantly immigrants, scored worse on such tests. Thus, Columbia could claim (falsely) that “[w]e have not eliminated boys because they were Jews and do not propose to do so. We have honestly attempted to eliminate the lowest grade of applicant [through the use of intelligence testing] and it turns out that a good many of the low grade men are New York City Jews.” Letter from Herbert E. Hawkes, dean of Columbia College, to E.B. Wilson, June 16, 1922. In other words, the tests were adopted with full knowledge of their disparate impact.

Similarly no modern law school can claim ignorance of the poor performance of blacks, relatively speaking, on the Law School Admissions Test (LSAT). Nevertheless, law schools continue to use the test and then attempt to “correct” for black underperformance by using racial discrimination in admissions so as to obtain their aesthetic student body. The Law School’s continued adherence to measures it knows produce racially skewed results is not entitled to deference by this Court. . . .

Having decided to use the LSAT, the Law School must accept the constitutional burdens that come with this decision. The Law School may freely continue to employ the LSAT and other allegedly merit-based standards in whatever fashion it likes. What the Equal Protection Clause forbids, but the Court today allows, is the use of these standards hand-in-hand with racial discrimination. . . .

The absence of any articulated legal principle supporting the majority’s principal holding suggests another rationale. I believe what lies beneath the Court’s decision today are the benighted notions that one can tell when racial discrimination benefits (rather than hurts) minority groups, and that racial discrimination is necessary to remedy general societal ills. . . . I must contest the notion that the Law School’s discrimination benefits those admitted as a result of it. The Court spends considerable time discussing the impressive display of amicus support for the Law School in this case from all corners of society. But nowhere in any of the filings in this Court is any evidence that the purported “beneficiaries” of this racial discrimination prove themselves by performing at (or even near) the same level as those students who receive no preferences. . . .

The Law School tantalizes unprepared students with the promise of a University of Michigan degree and all of the opportunities that it offers. These overmatched students take the bait, only to find that they cannot succeed in the cauldron of competition. And this mismatch crisis is not restricted to elite institutions. See T. Sowell, Race and Culture (“Even if most minority students are able to meet the normal standards at the ‘average’ range of colleges and universities, the systematic mismatching of minority students begun at the top can mean that such students are generally overmatched throughout all levels of higher education”). . . .
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Beyond the harm the Law School’s racial discrimination visits upon its test subjects, no social science has disproved the notion that this discrimination “engender[s] attitudes of superiority or, alternatively, provoke[s] resentment among those who believe that they have been wronged by the government’s use of race.” . . . It is uncontested that each year, the Law School admits a handful of blacks who would be admitted in the absence of racial discrimination. Who can differentiate between those who belong and those who do not? The majority of blacks are admitted to the Law School because of discrimination, and because of this policy all are tarred as undeserving. This problem of stigma does not depend on determinacy as to whether those stigmatized are actually the “beneficiaries” of racial discrimination. When blacks take positions in the highest places of government, industry, or academia, it is an open question today whether their skin color played a part in their advancement. The question itself is the stigma — because either racial discrimination did play a role, in which case the person may be deemed “otherwise unqualified,” or it did not, in which case asking the question itself unfairly marks those blacks who would succeed without discrimination. . . .

For the immediate future, . . . the majority has placed its imprimatur on a practice that can only weaken the principle of equality embodied in the Declaration of Independence and the Equal Protection Clause. “Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.” Plessy v. Ferguson (1896) (Harlan, J., dissenting). It has been nearly 140 years since Frederick Douglass asked the intellectual ancestors of the Law School to “[d]o nothing with us!” and the Nation adopted the Fourteenth Amendment. Now we must wait another 25 years to see this principle of equality vindicated. I therefore respectfully dissent from the remainder of the Court’s opinion and the judgment.


STUDY GUIDE


	The University of Michigan admitted 100 percent of minority undergraduate applicants with a GPA between 3.60 and 3.79 (A–), and SAT scores of 800-890. However, the university admitted only 12 percent of nonminority applicants with the same range of scores.

	Why does the law school admission policy pass constitutional muster but the undergraduate policy does not?

	Justice Ginsburg dissented. What type of racial discrimination does she think the Fourteenth Amendment prohibits?







Gratz v. Bollinger 539 U.S. 244 (2003)
[image: ] Video on CasebookConnect.com

Chief Justice Rehnquist delivered the opinion of the Court.

We granted certiorari in this case to decide whether “the University of Michigan’s use of racial preferences in undergraduate admissions violate[s] the Equal Protection Clause of the Fourteenth Amendment, Title VI of the Civil Rights Act of 1964.” Because we find 449that the manner in which the University considers the race of applicants in its undergraduate admissions guidelines violates these constitutional and statutory provisions, we reverse that portion of the District Court’s decision upholding the guidelines. . . .

The University’s Office of Undergraduate Admissions (OUA) . . . considers a number of factors in making admissions decisions, including high school grades, standardized test scores, high school quality, curriculum strength, geography, alumni relationships, and leadership. OUA also considers race. During all periods relevant to this litigation, the University has considered African-Americans, Hispanics, and Native Americans to be “underrepresented minorities,” and it is undisputed that the University admits “virtually every qualified . . . applicant” from these groups. . . . Beginning with the 1998 academic year, the OUA [adopted] a “selection index,” on which an applicant could score a maximum of 150 points. This index was divided linearly into ranges generally calling for admissions dispositions as follows: 100-150 (admit); 95-99 (admit or postpone); 90-94 (postpone or admit); 75-89 (delay or postpone); 74 and below (delay or reject).

Each application received points based on high school grade point average, standardized test scores, academic quality of an applicant’s high school, strength or weakness of high school curriculum, in-state residency, alumni relationship, personal essay, and personal achievement or leadership. Of particular significance here, under a “miscellaneous” category, an applicant was entitled to 20 points based upon his or her membership in an underrepresented racial or ethnic minority group. . . . We find that the University’s policy, which automatically distributes 20 points, or one-fifth of the points needed to guarantee admission, to every single “underrepresented minority” applicant solely because of race, is not narrowly tailored to achieve the interest in educational diversity that respondents claim justifies their program. . . .

Justice Powell’s opinion in Bakke emphasized the importance of considering each particular applicant as an individual, assessing all of the qualities that individual possesses, and in turn, evaluating that individual’s ability to contribute to the unique setting of higher education. The admissions program Justice Powell described, however, did not contemplate that any single characteristic automatically ensured a specific and identifiable contribution to a university’s diversity. Instead, under the approach Justice Powell described, each characteristic of a particular applicant was to be considered in assessing the applicant’s entire application.

The current [Michigan admissions] policy does not provide such individualized consideration. The LSA’s policy automatically distributes 20 points to every single applicant from an “underrepresented minority” group, as defined by the University. The only consideration that accompanies this distribution of points is a factual review of an application to determine whether an individual is a member of one of these minority groups. . . . [The] automatic distribution of 20 points has the effect of making “the factor of race . . . decisive” for virtually every minimally qualified underrepresented minority applicant. . . .

Even if student C’s “extraordinary artistic talent” rivaled that of Monet or Picasso, the applicant would receive, at most, five points under the LSA’s system. . . . At the same time, every single underrepresented minority applicant, including students A and B, would automatically receive 20 points for submitting an application. Clearly, the [Michigan] system does not offer applicants the individualized selection process described in Harvard’s example. Instead of considering how the differing backgrounds, experiences, and characteristics of students A, B, and C might benefit the University, admissions counselors 450reviewing LSA applications would simply award both A and B 20 points because their applications indicate that they are African-American, and student C would receive up to 5 points for his “extraordinary talent.” . . .

We conclude, therefore, that because the University’s use of race in its current freshman admissions policy is not narrowly tailored to achieve respondents’ asserted compelling interest in diversity, the admissions policy violates the Equal Protection Clause of the Fourteenth Amendment.22 . . .

Justice Ginsburg, with whom Justice Souter joins, dissenting. . . .

The Constitution instructs all who act for the government that they may not “deny to any person . . . the equal protection of the laws.” Amdt. 14, §1. In implementing this equality instruction, as I see it, government decisionmakers may properly distinguish between policies of exclusion and inclusion. Actions designed to burden groups long denied full citizenship stature are not sensibly ranked with measures taken to hasten the day when entrenched discrimination and its aftereffects have been extirpated.

Our jurisprudence ranks race a “suspect” category, “not because [race] is inevitably an impermissible classification, but because it is one which usually, to our national shame, has been drawn for the purpose of maintaining racial inequality.” But where race is considered “for the purpose of achieving equality,” no automatic proscription is in order. For, as insightfully explained, “[t]he Constitution is both color-blind and color conscious. To avoid conflict with the equal protection clause, a classification that denies a benefit, causes harm, or imposes a burden must not be based on race. In that sense, the Constitution is color-blind. But the Constitution is color conscious to prevent discrimination being perpetuated and to undo the effects of past discrimination.” . . .

The mere assertion of a laudable governmental purpose, of course, should not immunize a race-conscious measure from careful judicial inspection. Close review is needed “to ferret out classifications in reality malign, but masquerading as benign,” Adarand (Ginsburg, J., dissenting), and to “ensure that preferences are not so large as to trammel unduly upon the opportunities of others or interfere too harshly with legitimate expectations of persons in once-preferred groups.”

Examining in this light the admissions policy employed by the [LSA] . . . I see no constitutional infirmity. . . . There is no suggestion that the College adopted its current policy in order to limit or decrease enrollment by any particular racial or ethnic group, and no seats are reserved on the basis of race. Nor has there been any demonstration that the College’s program unduly constricts admissions opportunities for students who do not receive special consideration based on race.
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The stain of generations of racial oppression is still visible in our society and the determination to hasten its removal remains vital. One can reasonably anticipate, therefore, that colleges and universities will seek to maintain their minority enrollment — and the networks and opportunities thereby opened to minority graduates — whether or not they can do so in full candor through adoption of affirmative action plans of the kind here at issue. Without recourse to such plans, institutions of higher education may resort to camouflage. For example, schools may encourage applicants to write of their cultural traditions in the essays they submit, or to indicate whether English is their second language. Seeking to improve their chances for admission, applicants may highlight the minority group associations to which they belong, or the Hispanic surnames of their mothers or grandparents. In turn, teachers’ recommendations may emphasize who a student is as much as what he or she has accomplished. If honesty is the best policy, surely Michigan’s accurately described, fully disclosed College affirmative action program is preferable to achieving similar numbers through winks, nods, and disguises.11

For the reasons stated, I would affirm the judgment of the District Court.
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Abigail Fisher was denied admission to the University of Texas, Austin. She challenged the constitutionality of the university’s affirmative action policy.

Justice Powell wrote the controlling opinion in Regents of the University of California v. Bakke (1978). He held that, under specific circumstances, affirmative action can be a constitutional means to promote educational diversity on campus. Twenty-five years later, the Court decided Grutter v. Bollinger (2003). The University of Michigan Law School’s “holistic” admissions policy was constitutional because it considered race as a “plus” factor. Justice O’Connor cast the deciding vote in Grutter. Chief Justice Rehnquist dissented.

Two years later, the composition of the Court would change. In 2005, Justice O’Connor announced her retirement. She was replaced by Justice Alito. When Chief Justice Rehnquist passed away in 2005, he was replaced by Chief Justice Roberts. In 2009, Justice Sotomayor replaced Justice Souter. The following year, Justice Kagan replaced Justice Stevens. This newly constituted Roberts Court would revisit the issue of affirmative action in higher education with a pair of cases from the University of Texas at Austin.

The University of Texas at Austin considered race as one of various factors in its undergraduate admissions process. Abigail Fisher, who is white, sued the university after her application was rejected. She contended that the university’s consideration of race in the admissions process violated the Equal Protection Clause of the Fourteenth 452Amendment. The lower courts ruled against Fisher. The Fifth Circuit Court of Appeals deferred to the university “both in the definition of the compelling interest in diversity’s benefits and in deciding whether its specific plan was narrowly tailored to achieve its stated goal.” Therefore, the appeals court upheld the admissions policy. In Fisher v. University of Texas at Austin (2013), the Supreme Court reversed, and ruled for Fisher by a 7-1 vote. (Justice Kagan recused.) Justice Kennedy wrote the majority opinion. We include a brief excerpt:


Once the University has established that its goal of diversity is consistent with strict scrutiny, however, there must still be a further judicial determination that the admissions process meets strict scrutiny in its implementation. The University must prove that the means chosen by the University to attain diversity are narrowly tailored to that goal. On this point, the University receives no deference. Grutter made clear that it is for the courts, not for university administrators, to ensure that “[t]he means chosen to accomplish the [government’s] asserted purpose must be specifically and narrowly framed to accomplish that purpose.” True, a court can take account of a university’s experience and expertise in adopting or rejecting certain admissions processes. But, as the Court said in Grutter, it remains at all times the University’s obligation to demonstrate, and the Judiciary’s obligation to determine, that admissions processes “ensure that each applicant is evaluated as an individual and not in a way that makes an applicant’s race or ethnicity the defining feature of his or her application.”

Narrow tailoring also requires that the reviewing court verify that it is “necessary” for a university to use race to achieve the educational benefits of diversity. Bakke. This involves a careful judicial inquiry into whether a university could achieve sufficient diversity without using racial classifications. Although “[n]arrow tailoring does not require exhaustion of every conceivable race-neutral alternative,” strict scrutiny does require a court to examine with care, and not defer to, a university’s “serious, good faith consideration of workable race-neutral alternatives.” See Grutter (emphasis added). Consideration by the university is of course necessary, but it is not sufficient to satisfy strict scrutiny: The reviewing court must ultimately be satisfied that no workable race-neutral alternatives would produce the educational benefits of diversity. If “a nonracial approach . . . could promote the substantial interest about as well and at tolerable administrative expense,” Wygant v. Jackson Bd. of Ed. (1986), then the university may not consider race. A plaintiff, of course, bears the burden of placing the validity of a university’s adoption of an affirmative action plan in issue. But strict scrutiny imposes on the university the ultimate burden of demonstrating, before turning to racial classifications, that available, workable race-neutral alternatives do not suffice.

Rather than perform this searching examination, however, the Court of Appeals held petitioner could challenge only “whether [the University’s] decision to reintroduce race as a factor in admissions was made in good faith.” And in considering such a challenge, the court would “presume the University acted in good faith” and place on petitioner the burden of rebutting that presumption. The Court of Appeals held that to “second-guess the merits” of this aspect of the University’s decision was a task it was “ill-equipped to perform” and that it would attempt only to “ensure that [the University’s] decision to adopt a race-conscious admissions policy followed from [a process of] good faith consideration.” The Court of Appeals thus concluded that “the narrow-tailoring inquiry — like the compelling-interest inquiry — is undertaken with a degree of deference to the Universit[y].” Because “the efforts of the University have been studied, serious, and of high purpose,” the Court of Appeals held that the use of race in the admissions program fell within “a constitutionally protected zone of discretion.”
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These expressions of the controlling standard are at odds with Grutter’s command that “all racial classifications imposed by government ‘must be analyzed by a reviewing court under strict scrutiny’” (quoting Adarand Constructors, Inc. v. Peña (1995)). . . . Grutter did not hold that good faith would forgive an impermissible consideration of race. It must be remembered that “the mere recitation of a ‘benign’ or legitimate purpose for a racial classification is entitled to little or no weight.” Croson. Strict scrutiny does not permit a court to accept a school’s assertion that its admissions process uses race in a permissible way without a court giving close analysis to the evidence of how the process works in practice.

* * *

Strict scrutiny must not be “‘strict in theory, but fatal in fact,’” Adarand. But the opposite is also true. Strict scrutiny must not be strict in theory but feeble in fact. In order for judicial review to be meaningful, a university must make a showing that its plan is narrowly tailored to achieve the only interest that this Court has approved in this context: the benefits of a student body diversity that “encompasses a . . . broa[d] array of qualifications and characteristics of which racial or ethnic origin is but a single though important element.” Bakke.



Fisher I, as the case is known, held that the Court of Appeals did not apply the correct standard of strict scrutiny. The Supreme Court vacated the lower court’s decision, and remanded the case for further proceedings.

The 7-1 vote in Fisher surprised many Court watchers. Only Justice Ginsburg dissented. However, this vote was not the original breakdown after the case was argued in October. Journalist Joan Biskupic, who had “conversations with a majority of justices,” provided a glimpse into the Court’s decision-making process:


In the University of Texas case, it initially looked like a 5-3 lineup. The five conservatives, including Justice Kennedy, wanted to rule against the Texas policy and limit the ability of other universities to use the kinds of admissions programs upheld in Grutter v. Bollinger. The three liberals were ready to dissent. Yet that division would not hold. The case would go down to the wire, unresolved until the final week of the Court term in late June. The deliberations among the eight (Justice Kagan did not participate in any of the negotiations) took place over a series of draft opinions, transmitted from computer to computer but also delivered in hard copies by messengers from chamber to chamber as was the long-standing practice. Individual justices ended up assuming critical roles, among them Sotomayor as agitator, Breyer as broker, and Kennedy as compromiser. The justices’ deliberations are highly secretive and rarely revealed. But in conversations with a majority of justices, some of the negotiations in this case and Sotomayor’s role in the final decision became evident.1



According to Biskupic, Justice Sotomayor was “furious about where the majority of her colleagues were and what they were going to do in terms of rolling back affirmative action. So she writes this dissent, circulated privately, and it gets the attention of her colleagues.”2 The strategy worked. After Justice “Kennedy’s retreat in his succession of draft opinions . . . Sotomayor, who had come on so strongly at the start, became 454satisfied” with the majority opinion. Ultimately, she withdrew her dissent, and joined her colleagues.

However, one year later, Justice Sotomayor would dust off her draft, and recycle it in a different case that involved affirmative action: Schuette v. Coalition to Defend Affirmative Action (2014). In this dissent, Biskupic observed that “Sotomayor’s strong feelings indeed were on display.” Indeed, in an interview Justice Ginsburg suggested that Justice Sotomayor was “distressed about some of the reports in the Fisher case where she went along with the court. So if anybody had doubts about her views on affirmative action she wanted to quell them, which she certainly did” in Schuette.
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President and Michelle Obama pay their respects during Justice Scalia’s memorial in February 2016. This portrait of Scalia, which hung at his memorial, includes in the background a wedding photograph of Scalia and his wife of fifty-six years, Maureen, the Federalist Papers, a drawing of Sir Thomas More, and Scalia’s preferred dictionary, Webster’s Second Edition. President Obama would nominate Merrick B. Garland, the Chief Judge of the D.C. Circuit Court of Appeals, to fill the vacancy. Senate Republicans, however, declined to hold a hearing, let alone a vote, on the nomination. Shortly after his inauguration, President Trump nominated Judge Neil M. Gorsuch to fill the vacancy. Gorsuch was confirmed in April 2017.



After the Supreme Court decided Fisher v. University of Texas in 2013, the case was remanded back to the Fifth Circuit Court of Appeals. Notwithstanding Justice Kennedy’s admonition that the lower court failed to properly apply strict scrutiny, once again, the same three-judge panel upheld the University of Texas’s affirmative action policy. Once again, the Supreme Court granted review. Fisher II, as the sequel came to be known, was argued on December 9, 2015, before eight Justices. Justice Scalia made headlines for his question alluding to “mismatch theory.” He seemed like a solid vote to rule against the 455University of Texas. Likewise, Chief Justice Roberts, along with Justices Thomas and Alito, had consistently voted against affirmative action programs. Justices Ginsburg, Breyer, and Sotomayor seemed to support the university’s policy. Justice Kagan was once again recused. That breakdown left Justice Kennedy in his usual seat as the undecided vote.

But with only eight Justices, at best Justice Kennedy’s fourth vote for the liberal wing could yield an affirmance by an equally divided Court. On February 13, 2016, Justice Scalia suddenly passed away. This change in the Court’s composition likely dictated the outcome of the case, which ultimately broke down on a 4-3 line.


STUDY GUIDE


	Justice Alito’s dissent began, “Something strange has happened since our prior decision in” Fisher I. Can you see any evidence of a change of heart on the Court from the first decision to the second?

	In Fisher v. University of Texas I (2013), the Court reversed the lower court, finding that it “did not apply the correct standard of strict scrutiny.” Did Fisher II apply the form of strict scrutiny articulated in Grutter and Gratz, or did it modify the standard?

	How strict is strict scrutiny after Fisher II?

	What level of deference should courts give to schools to concretely articulate the educational benefits that flow from diversity?

	How will a university know if it has reached a critical mass with respect to diversity?

	How should courts address affirmative action plans that benefit certain minorities (African Americans and Hispanics) but hurt others (Asian-Americans)?






Fisher v. University of Texas at Austin (Fisher II) 136 S. Ct. 2198 (2016)
[image: ] Video on CasebookConnect.com

Justice Kennedy delivered the opinion of the Court.

The Court is asked once again to consider whether the race-conscious admissions program at the University of Texas is lawful under the Equal Protection Clause.


I

[In Fisher I, this] Court granted certiorari and vacated the judgment of the Court of Appeals because it had applied an overly deferential “good-faith” standard in assessing the constitutionality of the University’s program. The Court remanded the case for the Court of Appeals to assess the parties’ claims under the correct legal standard.

Without further remanding to the District Court, the Court of Appeals again affirmed the entry of summary judgment in the University’s favor. This Court granted certiorari for a second time, and now affirms.
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II

Fisher I set forth three controlling principles relevant to assessing the constitutionality of a public university’s affirmative-action program. First, “because racial characteristics so seldom provide a relevant basis for disparate treatment,” Richmond v. J.A. Croson Co. (1989), “[r]ace may not be considered [by a university] unless the admissions process can withstand strict scrutiny,” Fisher I. Strict scrutiny requires the university to demonstrate with clarity that its “‘purpose or interest is both constitutionally permissible and substantial, and that its use of the classification is necessary . . . to the accomplishment of its purpose.’”

Second, Fisher I confirmed that “the decision to pursue ‘the educational benefits that flow from student body diversity’ . . . is, in substantial measure, an academic judgment to which some, but not complete, judicial deference is proper.” A university cannot impose a fixed quota or otherwise “define diversity as ‘some specified percentage of a particular group merely because of its race or ethnic origin.’” Once, however, a university gives “a reasoned, principled explanation” for its decision, deference must be given “to the University’s conclusion, based on its experience and expertise, that a diverse student body would serve its educational goals.”

Third, Fisher I clarified that no deference is owed when determining whether the use of race is narrowly tailored to achieve the university’s permissible goals. A university, Fisher I explained, bears the burden of proving a “nonracial approach” would not promote its interest in the educational benefits of diversity “about as well and at tolerable administrative expense.” Though “[n]arrow tailoring does not require exhaustion of every conceivable race-neutral alternative” or “require a university to choose between maintaining a reputation for excellence [and] fulfilling a commitment to provide educational opportunities to members of all racial groups,” it does impose “on the university the ultimate burden of demonstrating” that “race-neutral alternatives” that are both “available” and “workable” “do not suffice.”

Fisher I set forth these controlling principles, while taking no position on the constitutionality of the admissions program at issue in this case. The Court held only that the District Court and the Court of Appeals had “confined the strict scrutiny inquiry in too narrow a way by deferring to the University’s good faith in its use of racial classifications.” The Court remanded the case, with instructions to evaluate the record under the correct standard and to determine whether the University had made “a showing that its plan is narrowly tailored to achieve” the educational benefits that flow from diversity. On remand, the Court of Appeals determined that the program conformed with the strict scrutiny mandated by Fisher I. Judge Garza dissented. . . .



IV

In seeking to reverse the judgment of the Court of Appeals, petitioner makes four arguments. First, she argues that the University has not articulated its compelling interest with sufficient clarity. . . .

Second, petitioner argues that the University has no need to consider race because it had already “achieved critical mass” by 2003 using the Top Ten Percent Plan and race-neutral holistic review. Petitioner is correct that a university bears a heavy burden in 457showing that it had not obtained the educational benefits of diversity before it turned to a race-conscious plan. The record reveals, however, that, at the time of petitioner’s application, the University could not be faulted on this score. . . . Though a college must continually reassess its need for race-conscious review, here that assessment appears to have been done with care, and a reasonable determination was made that the University had not yet attained its goals.

Third, petitioner argues that considering race was not necessary because such consideration has had only a “‘minimal impact’ in advancing the [University’s] compelling interest.” Again, the record does not support this assertion. . . . In any event, it is not a failure of narrow tailoring for the impact of racial consideration to be minor. The fact that race consciousness played a role in only a small portion of admissions decisions should be a hallmark of narrow tailoring, not evidence of unconstitutionality.

Petitioner’s final argument is that “there are numerous other available race-neutral means of achieving” the University’s compelling interest. A review of the record reveals, however, that, at the time of petitioner’s application, none of her proposed alternatives was a workable means for the University to attain the benefits of diversity it sought. . . . None of these efforts succeeded, and petitioner fails to offer any meaningful way in which the University could have improved upon them at the time of her application.

Petitioner’s final suggestion is to uncap the Top Ten Percent Plan, and admit more — if not all — the University’s students through a percentage plan. As an initial matter, petitioner overlooks the fact that the Top Ten Percent Plan, though facially neutral, cannot be understood apart from its basic purpose, which is to boost minority enrollment. Percentage plans are “adopted with racially segregated neighborhoods and schools front and center stage.” Fisher I (Ginsburg, J., dissenting). “It is race consciousness, not blindness to race, that drives such plans.” Ibid. Consequently, petitioner cannot assert simply that increasing the University’s reliance on a percentage plan would make its admissions policy more race neutral.

Even if, as a matter of raw numbers, minority enrollment would increase under such a regime, petitioner would be hard-pressed to find convincing support for the proposition that college admissions would be improved if they were a function of class rank alone. That approach would sacrifice all other aspects of diversity in pursuit of enrolling a higher number of minority students. A system that selected every student through class rank alone would exclude the star athlete or musician whose grades suffered because of daily practices and training. It would exclude a talented young biologist who struggled to maintain above-average grades in humanities classes. And it would exclude a student whose freshman-year grades were poor because of a family crisis but who got herself back on track in her last three years of school, only to find herself just outside of the top decile of her class.

These are but examples of the general problem. Class rank is a single metric, and like any single metric, it will capture certain types of people and miss others. This does not imply that students admitted through holistic review are necessarily more capable or more desirable than those admitted through the Top Ten Percent Plan. It merely reflects the fact that privileging one characteristic above all others does not lead to a diverse student body. Indeed, to compel universities to admit students based on class rank alone is in deep tension with the goal of educational diversity as this Court’s cases have defined it. See Grutter (explaining that percentage plans “may preclude the university 458from conducting the individualized assessments necessary to assemble a student body that is not just racially diverse, but diverse along all the qualities valued by the university”). . . . At its center, the Top Ten Percent Plan is a blunt instrument that may well compromise the University’s own definition of the diversity it seeks.

In addition to these fundamental problems, an admissions policy that relies exclusively on class rank creates perverse incentives for applicants. Percentage plans “encourage parents to keep their children in low-performing segregated schools, and discourage students from taking challenging classes that might lower their grade point averages.” Gratz (Ginsburg, J., dissenting).

For all these reasons, although it may be true that the Top Ten Percent Plan in some instances may provide a path out of poverty for those who excel at schools lacking in resources, the Plan cannot serve as the admissions solution that petitioner suggests. Wherever the balance between percentage plans and holistic review should rest, an effective admissions policy cannot prescribe, realistically, the exclusive use of a percentage plan.

In short, none of petitioner’s suggested alternatives — nor other proposals considered or discussed in the course of this litigation — have been shown to be “available” and “workable” means through which the University could have met its educational goals, as it understood and defined them in 2008. Fisher I. The University has thus met its burden of showing that the admissions policy it used at the time it rejected petitioner’s application was narrowly tailored. . . .

The University must continue to use this data to scrutinize the fairness of its admissions program; to assess whether changing demographics have undermined the need for a race-conscious policy; and to identify the effects, both positive and negative, of the affirmative-action measures it deems necessary.

The Court’s affirmance of the University’s admissions policy today does not necessarily mean the University may rely on that same policy without refinement. It is the University’s ongoing obligation to engage in constant deliberation and continued reflection regarding its admissions policies.

The judgment of the Court of Appeals is affirmed.

Justice Kagan took no part in the consideration or decision of this case.

Justice Thomas, dissenting.

I join Justice Alito’s dissent. As Justice Alito explains, the Court’s decision today is irreconcilable with strict scrutiny, rests on pernicious assumptions about race, and departs from many of our precedents.

I write separately to reaffirm that “a State’s use of race in higher education admissions decisions is categorically prohibited by the Equal Protection Clause.” Fisher I (2013) (Thomas, J., concurring). “The Constitution abhors classifications based on race because every time the government places citizens on racial registers and makes race relevant to the provision of burdens or benefits, it demeans us all.” That constitutional imperative does not change in the face of a “faddish theor[y]” that racial discrimination may produce “educational benefits.” The Court was wrong to hold otherwise in Grutter v. Bollinger (2003). I would overrule Grutter and reverse the Fifth Circuit’s judgment.
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Justice Alito, with whom The Chief Justice and Justice Thomas join, dissenting.

Something strange has happened since our prior decision in this case. In that decision, we held that strict scrutiny requires the University of Texas at Austin (UT or University) to show that its use of race and ethnicity in making admissions decisions serves compelling interests and that its plan is narrowly tailored to achieve those ends. Rejecting the argument that we should defer to UT’s judgment on those matters, we made it clear that UT was obligated (1) to identify the interests justifying its plan with enough specificity to permit a reviewing court to determine whether the requirements of strict scrutiny were met, and (2) to show that those requirements were in fact satisfied. On remand, UT failed to do what our prior decision demanded. The University has still not identified with any degree of specificity the interests that its use of race and ethnicity is supposed to serve. Its primary argument is that merely invoking “the educational benefits of diversity” is sufficient and that it need not identify any metric that would allow a court to determine whether its plan is needed to serve, or is actually serving, those interests. This is nothing less than the plea for deference that we emphatically rejected in our prior decision. Today, however, the Court inexplicably grants that request.

To the extent that UT has ever moved beyond a plea for deference and identified the relevant interests in more specific terms, its efforts have been shifting, unpersuasive, and, at times, less than candid. When it adopted its race-based plan, UT said that the plan was needed to promote classroom diversity. It pointed to a study showing that African-American, Hispanic, and Asian-American students were underrepresented in many classes. But UT has never shown that its race-conscious plan actually ameliorates this situation. The University presents no evidence that its admissions officers, in administering the “holistic” component of its plan, make any effort to determine whether an African-American, Hispanic, or Asian-American student is likely to enroll in classes in which minority students are underrepresented. And although UT’s records should permit it to determine without much difficulty whether holistic admittees are any more likely than students admitted through the Top Ten Percent Law to enroll in the classes lacking racial or ethnic diversity, UT either has not crunched those numbers or has not revealed what they show. Nor has UT explained why the underrepresentation of Asian-American students in many classes justifies its plan, which discriminates against those students.

At times, UT has claimed that its plan is needed to achieve a “critical mass” of African-American and Hispanic students, but it has never explained what this term means. According to UT, a critical mass is neither some absolute number of African-American or Hispanic students nor the percentage of African-Americans or Hispanics in the general population of the State. The term remains undefined, but UT tells us that it will let the courts know when the desired end has been achieved. This is a plea for deference — indeed, for blind deference — the very thing that the Court rejected in Fisher I.

UT has also claimed at times that the race-based component of its plan is needed because the Top Ten Percent Plan admits the wrong kind of African-American and Hispanic students, namely, students from poor families who attend schools in which the student body is predominantly African-American or Hispanic. As UT put it in its brief in Fisher I, the race-based component of its admissions plan is needed to admit “[t]he African-American or Hispanic child of successful professionals in Dallas.”
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After making this argument in its first trip to this Court, UT apparently had second thoughts, and in the latest round of briefing UT has attempted to disavow ever having made the argument. See Brief for Respondents 2 (“Petitioner’s argument that UT’s interest is favoring ‘affluent’ minorities is a fabrication”). But it did, and the argument turns affirmative action on its head. Affirmative-action programs were created to help disadvantaged students.

Although UT now disowns the argument that the Top Ten Percent Plan results in the admission of the wrong kind of African-American and Hispanic students, the Fifth Circuit majority bought a version of that claim. As the panel majority put it, the Top Ten African-American and Hispanic admittees cannot match the holistic African-American and Hispanic admittees when it comes to “records of personal achievement,” a “variety of perspectives” and “life experiences,” and “unique skills.” All in all, according to the panel majority, the Top Ten Percent students cannot “enrich the diversity of the student body” in the same way as the holistic admittees. As Judge Garza put it in dissent, the panel majority concluded that the Top Ten Percent admittees are “somehow more homogenous, less dynamic, and more undesirably stereotypical than those admitted under holistic review.”

The Fifth Circuit reached this conclusion with little direct evidence regarding the characteristics of the Top Ten Percent and holistic admittees. Instead, the assumption behind the Fifth Circuit’s reasoning is that most of the African-American and Hispanic students admitted under the race-neutral component of UT’s plan were able to rank in the top decile of their high school classes only because they did not have to compete against white and Asian-American students. This insulting stereotype is not supported by the record. African-American and Hispanic students admitted under the Top Ten Percent Plan receive higher college grades than the African-American and Hispanic students admitted under the race-conscious program.

It should not have been necessary for us to grant review a second time in this case, and I have no greater desire than the majority to see the case drag on. But that need not happen. When UT decided to adopt its race-conscious plan, it had every reason to know that its plan would have to satisfy strict scrutiny and that this meant that it would be its burden to show that the plan was narrowly tailored to serve compelling interests. UT has failed to make that showing. By all rights, judgment should be entered in favor of petitioner.

But if the majority is determined to give UT yet another chance, we should reverse and send this case back to the District Court. What the majority has now done — awarding a victory to UT in an opinion that fails to address the important issues in the case — is simply wrong. . . .



II

UT’s race-conscious admissions program cannot satisfy strict scrutiny. UT says that the program furthers its interest in the educational benefits of diversity, but it has failed to define that interest with any clarity or to demonstrate that its program is narrowly tailored to achieve that or any other particular interest. By accepting UT’s rationales as sufficient to meet its burden, the majority licenses UT’s perverse assumptions about 461different groups of minority students — the precise assumptions strict scrutiny is supposed to stamp out. . . .

“Strict scrutiny is a searching examination, and it is the government that bears the burden” of proof. Fisher I. To meet this burden, the government must “demonstrate with clarity that its ‘purpose or interest is both constitutionally permissible and substantial, and that its use of the classification is necessary . . . to the accomplishment of its purpose.’”

Here, UT has failed to define its interest in using racial preferences with clarity. As a result, the narrow tailoring inquiry is impossible, and UT cannot satisfy strict scrutiny. . . .

To be sure, I agree with the majority that our precedents do not require UT to pinpoint “an interest in enrolling a certain number of minority students.” But in order for us to assess whether UT’s program is narrowly tailored, the University must identify some sort of concrete interest. “Classifying and assigning” students according to race “requires more than . . . an amorphous end to justify it.” Because UT has failed to explain “with clarity,” why it needs a race-conscious policy and how it will know when its goals have been met, the narrow tailoring analysis cannot be meaningfully conducted. UT therefore cannot satisfy strict scrutiny.

The majority acknowledges that “asserting an interest in the educational benefits of diversity writ large is insufficient,” and that “[a] university’s goals cannot be elusory or amorphous — they must be sufficiently measurable to permit judicial scrutiny of the policies adopted to reach them.” According to the majority, however, UT has articulated the following “concrete and precise goals”: “the destruction of stereotypes, the promot[ion of] cross-racial understanding, the preparation of a student body for an increasingly diverse workforce and society, and the cultivat[ion of] a set of leaders with legitimacy in the eyes of the citizenry.”

These are laudable goals, but they are not concrete or precise, and they offer no limiting principle for the use of racial preferences. For instance, how will a court ever be able to determine whether stereotypes have been adequately destroyed? Or whether cross-racial understanding has been adequately achieved? If a university can justify racial discrimination simply by having a few employees opine that racial preferences are necessary to accomplish these nebulous goals, then the narrow tailoring inquiry is meaningless. Courts will be required to defer to the judgment of university administrators, and affirmative-action policies will be completely insulated from judicial review.

By accepting these amorphous goals as sufficient for UT to carry its burden, the majority violates decades of precedent rejecting blind deference to government officials defending “‘inherently suspect’” classifications. Most troublingly, the majority’s uncritical deference to UT’s self-serving claims blatantly contradicts our decision in the prior iteration of this very case, in which we faulted the Fifth Circuit for improperly “deferring to the University’s good faith in its use of racial classifications.” Fisher I. As we emphasized just three years ago, our precedent “ma[kes] clear that it is for the courts, not for university administrators, to ensure that” an admissions process is narrowly tailored.

A court cannot ensure that an admissions process is narrowly tailored if it cannot pin down the goals that the process is designed to achieve. UT’s vague policy goals are “so broad and imprecise that they cannot withstand strict scrutiny.” Parents Involved (Kennedy, J., concurring). . . .
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Moreover, if UT is truly seeking to expose its students to a diversity of ideas and perspectives, its policy is poorly tailored to serve that end. UT’s own study — which the majority touts as the best “nuanced quantitative data” supporting UT’s position, demonstrated that classroom diversity was more lacking for students classified as Asian-American than for those classified as Hispanic. But the UT plan discriminates against Asian-American students. UT is apparently unconcerned that Asian-Americans “may be made to feel isolated or may be seen as . . . ‘spokesperson[s]’ of their race or ethnicity.” And unless the University is engaged in unconstitutional racial balancing based on Texas demographics (where Hispanics outnumber Asian-Americans), it seemingly views the classroom contributions of Asian-American students as less valuable than those of Hispanic students. In UT’s view, apparently, “Asian Americans are not worth as much as Hispanics in promoting ‘cross-racial understanding,’ breaking down ‘racial stereotypes,’ and enabling students to ‘better understand persons of different races.’” Brief for Asian American Legal Foundation et al. as Amici Curiae (representing 117 Asian-American organizations). The majority opinion effectively endorses this view, crediting UT’s reliance on the classroom study as proof that the University assessed its need for racial discrimination (including racial discrimination that undeniably harms Asian-Americans) “with care.”

While both the majority and the Fifth Circuit rely on UT’s classroom study, they completely ignore its finding that Hispanics are better represented than Asian-Americans in UT classrooms. In fact, they act almost as if Asian-American students do not exist.5 Only the District Court acknowledged the impact of UT’s policy on Asian-American students. But it brushed aside this impact, concluding — astoundingly — that UT can pick and choose which racial and ethnic groups it would like to favor. According to the District Court, “nothing in Grutter requires a university to give equal preference to every minority group,” and UT is allowed “to exercise its discretion in determining which minority groups should benefit from the consideration of race.”

This reasoning, which the majority implicitly accepts by blessing UT’s reliance on the classroom study, places the Court on the “tortuous” path of “decid[ing] which races to favor.” Metro Broadcasting (Kennedy, J., dissenting). And the Court’s willingness to allow this “discrimination against individuals of Asian descent in UT admissions is particularly troubling, in light of the long history of discrimination against Asian Americans, especially in education.” Brief for Asian American Legal Foundation et al. as Amici Curiae 6. In sum, “[w]hile the Court repeatedly refers to the preferences as 463favoring ‘minorities,’ . . . it must be emphasized that the discriminatory policies upheld today operate to exclude” Asian-American students, who “have not made [UT’s] list” of favored groups. Metro Broadcasting (Kennedy, J., dissenting). . . .

In addition to relying on stereotypes, UT’s argument that it needs racial preferences to admit privileged minorities turns the concept of affirmative action on its head. When affirmative action programs were first adopted, it was for the purpose of helping the disadvantaged. See, e.g., Bakke (opinion of Powell, J.) (explaining that the school’s affirmative action program was designed “to increase the representation” of “‘economically and/or educationally disadvantaged’ applicants”). Now we are told that a program that tends to admit poor and disadvantaged minority students is inadequate because it does not work to the advantage of those who are more fortunate. This is affirmative action gone wild. . . .

In light of this evidence, UT’s actual argument is not that it needs affirmative action to ensure that its minority admittees are representative of the State of Texas. Rather, UT is asserting that it needs affirmative action to ensure that its minority students disproportionally come from families that are wealthier and better educated than the average Texas family. . . .

It is also more than a little ironic that UT uses the SAT, which has often been accused of reflecting racial and cultural bias, as a reason for dissatisfaction with poor and disadvantaged African-American and Hispanic students who excel both in high school and in college. Even if the SAT does not reflect such bias (and I am ill equipped to express a view on that subject), SAT scores clearly correlate with wealth. . . . The majority contends that “[t]he fact that race consciousness played a role in only a small portion of admissions decisions should be a hallmark of narrow tailoring, not evidence of unconstitutionality.” This argument directly contradicts this Court’s precedent. Because racial classifications are “‘a highly suspect tool,’” Grutter, they should be employed only “as a last resort,” Croson (opinion of Kennedy, J.). Where, as here, racial preferences have only a slight impact on minority enrollment, a race-neutral alternative likely could have reached the same result. See Parents Involved. As Justice Kennedy once aptly put it, “the small number of [students] affected suggests that the schoo[l] could have achieved [its] stated ends through different means.” And in this case, a race-neutral alternative could accomplish UT’s objectives without gratuitously branding the covers of tens of thousands of applications with a bare racial stamp and “tell[ing] each student he or she is to be defined by race.” . . . It is important to understand what is and what is not at stake in this case. What is not at stake is whether UT or any other university may adopt an admissions plan that results in a student body with a broad representation of students from all racial and ethnic groups. UT previously had a race-neutral plan that it claimed had “effectively compensated for the loss of affirmative action,” and UT could have taken other steps that would have increased the diversity of its admitted students without taking race or ethnic background into account.

What is at stake is whether university administrators may justify systematic racial discrimination simply by asserting that such discrimination is necessary to achieve “the educational benefits of diversity,” without explaining — much less proving — why the discrimination is needed or how the discriminatory plan is well crafted to serve its objectives. Even though UT has never provided any coherent explanation for its asserted need to discriminate on the basis of race, and even though UT’s position relies on a series of 464unsupported and noxious racial assumptions, the majority concludes that UT has met its heavy burden. This conclusion is remarkable — and remarkably wrong.

Because UT has failed to satisfy strict scrutiny, I respectfully dissent.



There is some debate about the precedential weight of a decision joined by only four members of the Court. Justice Ginsburg, however, was not concerned. In an interview she gave shortly after Fisher II was decided, she suggested that had Justice Kagan not recused, “it would have been 5 to 3. That’s about as solid as you can get.”* Ginsburg added, “I don’t expect that we’re going to see another affirmative action case at least in education.” We do not yet know how President Trump’s three nominees to the Supreme Court — Justices Gorsuch, Kavanaugh, and Barrett — will vote in affirmative action cases.





2. Employment

ASSIGNMENT 6


STUDY GUIDE


	The Supreme Court has upheld affirmative action policies because of the educational benefits that flow from “diversity.” Does this rationale also work for affirmative action policies used by employers?

	How does the Adarand majority consider the affirmative action policy? How does Justice Stevens approach this issue in dissent?

	Adarand presents a challenge to federal legislation. What provision of the Constitution does the Court consider? The Fifth Amendment or the Fourteenth Amendment? How is Bolling v. Sharpe relevant to Adarand?





Adarand Constructors v. Peña 515 U.S. 200 (1995)

Justice O’Connor announced the judgment of the Court and delivered an opinion with respect to Parts I, II, III-A, III-B, III-D, and IV, which is for the Court except insofar as it might be inconsistent with the views expressed in Justice Scalia’s concurrence, and an opinion with respect to Part III-C in which Justice Kennedy joins.

Petitioner Adarand Constructors, Inc., claims that the Federal Government’s practice of giving general contractors on government projects a financial incentive to hire 465subcontractors controlled by “socially and economically disadvantaged individuals,” and in particular, the Government’s use of race-based presumptions in identifying such individuals, violates the equal protection component of the Fifth Amendment’s Due Process Clause. The Court of Appeals rejected Adarand’s claim. We conclude, however, that courts should analyze cases of this kind under a different standard of review than the one the Court of Appeals applied. We therefore vacate the Court of Appeals’ judgment and remand the case for further proceedings.


I

In 1989, the Central Federal Lands Highway Division (CFLHD), which is part of the United States Department of Transportation (DOT), awarded the prime contract for a highway construction project in Colorado to Mountain Gravel & Construction Company. Mountain Gravel then solicited bids from subcontractors for the guardrail portion of the contract. Adarand, a Colorado-based highway construction company specializing in guardrail work, submitted the low bid. Gonzales Construction Company also submitted a bid.

The prime contract’s terms provide that Mountain Gravel would receive additional compensation if it hired subcontractors certified as small businesses controlled by “socially and economically disadvantaged individuals” . . . . Gonzales is certified as such a business; Adarand is not. Mountain Gravel awarded the subcontract to Gonzales, despite Adarand’s low bid, and Mountain Gravel’s Chief Estimator has submitted an affidavit stating that Mountain Gravel would have accepted Adarand’s bid, had it not been for the additional payment it received by hiring Gonzales instead. Federal law requires that a subcontracting clause similar to the one used here must appear in most federal agency contracts, and it also requires the clause to state that “[t]he contractor shall presume that socially and economically disadvantaged individuals include Black Americans, Hispanic Americans, Native Americans, Asian Pacific Americans, and other minorities, or any other individual found to be disadvantaged by the [Small Business] Administration pursuant to section 8(a) of the Small Business Act.” Adarand claims that the presumption set forth in that statute discriminates on the basis of race in violation of the Federal Government’s Fifth Amendment obligation not to deny anyone equal protection of the laws. . . .



III

. . . Adarand’s claim arises under the Fifth Amendment to the Constitution, which provides that “No person shall . . . be deprived of life, liberty, or property, without due process of law.” Although this Court has always understood that Clause to provide some measure of protection against arbitrary treatment by the Federal Government, it is not as explicit a guarantee of equal treatment as the Fourteenth Amendment, which provides that “No State shall . . . deny to any person within its jurisdiction the equal protection of the laws” (emphasis added). Our cases have accorded varying degrees of significance to the difference in the language of those two Clauses. We think it necessary to revisit the issue here.
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A

Through the 1940s, this Court had routinely taken the view in non-race-related cases that, “[u]nlike the Fourteenth Amendment, the Fifth contains no equal protection clause and it provides no guaranty against discriminatory legislation by Congress.” Detroit Bank v. United States (1943). . . . In Bolling v. Sharpe (1954), the Court for the first time explicitly questioned the existence of any difference between the obligations of the Federal Government and the States to avoid racial classifications. Bolling did note that “[t]he ‘equal protection of the laws’ is a more explicit safeguard of prohibited unfairness than ‘due process of law.’” But Bolling then concluded that, “[i]n view of [the] decision that the Constitution prohibits the states from maintaining racially segregated public schools, it would be unthinkable that the same Constitution would impose a lesser duty on the Federal Government.”

Bolling’s facts concerned school desegregation, but its reasoning was not so limited. The Court’s observations that “[d]istinctions between citizens solely because of their ancestry are by their very nature odious,” Hirabayashi v. United States (1943), and that “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect,” Korematsu v. United States (1944), carry no less force in the context of federal action than in the context of action by the States — indeed, they first appeared in cases concerning action by the Federal Government. Bolling relied on those observations and reiterated “that the Constitution of the United States, in its present form, forbids, so far as civil and political rights are concerned, discrimination by the General Government, or by the States, against any citizen because of his race.” . . . Later cases in contexts other than school desegregation did not distinguish between the duties of the States and the Federal Government to avoid racial classifications. . . .

B

Most of the cases discussed above involved classifications burdening groups that have suffered discrimination in our society. In 1978, the Court confronted the question whether race-based governmental action designed to benefit such groups should also be subject to “the most rigid scrutiny.” Regents of Univ. of California v. Bakke (1978), involved an equal protection challenge to a state-run medical school’s practice of reserving a number of spaces in its entering class for minority students. The petitioners argued that “strict scrutiny” should apply only to “classifications that disadvantage ‘discrete and insular minorities.’” Bakke did not produce an opinion for the Court, but Justice Powell’s opinion announcing the Court’s judgment rejected the argument. In a passage joined by Justice White, Justice Powell . . . concluded that “[r]acial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination.” On the other hand, four Justices in Bakke would have applied a less stringent standard of review to racial classifications “designed to further remedial purposes” (Brennan, White, Marshall, and Blackmun, JJ., concurring in judgment in part and dissenting in part). And four Justices thought the case should be decided on statutory grounds. (Stevens, J., joined by Burger, C.J., Stewart, and Rehnquist, JJ., concurring in judgment in part and dissenting in part.)

Two years after Bakke, the Court faced another challenge to remedial race-based action, this time involving action undertaken by the Federal Government. In Fullilove 467v. Klutznick, 448 U.S. 448 (1980), the Court upheld Congress’ inclusion of a 10% set-aside for minority-owned businesses in the Public Works Employment Act of 1977. As in Bakke, there was no opinion for the Court. Chief Justice Burger, in an opinion joined by Justices White and Powell, observed that “[a]ny preference based on racial or ethnic criteria must necessarily receive a most searching examination to make sure that it does not conflict with constitutional guarantees.” That opinion, however, “d[id] not adopt, either expressly or implicitly, the formulas of analysis articulated in such cases as [Bakke].”

In Wygant v. Jackson Board of Ed. (1986), the Court considered a Fourteenth Amendment challenge to another form of remedial racial classification. The issue in Wygant was whether a school board could adopt race-based preferences in determining which teachers to lay off. Justice Powell’s plurality opinion observed that “the level of scrutiny does not change merely because the challenged classification operates against a group that historically has not been subject to governmental discrimination,” and stated the two-part inquiry as “whether the layoff provision is supported by a compelling state purpose and whether the means chosen to accomplish that purpose are narrowly tailored.” . . . Four Justices dissented, three of whom again argued for intermediate scrutiny of remedial race-based government action. (Marshall, J., joined by Brennan and Blackmun, JJ., dissenting.)

The Court’s failure to produce a majority opinion in Bakke, Fullilove, and Wygant left unresolved the proper analysis for remedial race-based governmental action. The Court resolved the issue, at least in part, in 1989. Richmond v. J. A. Croson Co. (1989), concerned a city’s determination that 30% of its contracting work should go to minority-owned businesses. A majority of the Court in Croson held that “the standard of review under the Equal Protection Clause is not dependent on the race of those burdened or benefited by a particular classification,” and that the single standard of review for racial classifications should be “strict scrutiny.” As to the classification before the Court, the plurality agreed that “a state or local subdivision . . . has the authority to eradicate the effects of private discrimination within its own legislative jurisdiction,” but the Court thought that the city had not acted with “a ‘strong basis in evidence for its conclusion that remedial action was necessary.’” The Court also thought it “obvious that [the] program is not narrowly tailored to remedy the effects of prior discrimination.”

With Croson, the Court finally agreed that the Fourteenth Amendment requires strict scrutiny of all race-based action by state and local governments. But Croson of course had no occasion to declare what standard of review the Fifth Amendment requires for such action taken by the Federal Government. . . . Thus, some uncertainty persisted with respect to the standard of review for federal racial classifications.

Despite lingering uncertainty in the details, however, the Court’s cases through Croson had established three general propositions with respect to governmental racial classifications. First, skepticism: “[a]ny preference based on racial or ethnic criteria must necessarily receive a most searching examination,” Wygant (plurality opinion of Powell, J.). Second, consistency: “the standard of review under the Equal Protection Clause is not dependent on the race of those burdened or benefited by a particular classification,” Croson (plurality opinion). And third, congruence: “[e]qual protection analysis in the Fifth Amendment area is the same as that under the Fourteenth Amendment,” Buckley v. Valeo (1976). Taken together, these three propositions lead to the conclusion that any person, of whatever race, has the right to demand that any governmental actor subject to 468the Constitution justify any racial classification subjecting that person to unequal treatment under the strictest judicial scrutiny. . . .

A year later, however, the Court took a surprising turn. Metro Broadcasting, Inc. v. FCC (1990) involved a Fifth Amendment challenge to two race-based policies of the Federal Communications Commission. In Metro Broadcasting, the Court repudiated the long-held notion that “it would be unthinkable that the same Constitution would impose a lesser duty on the Federal Government” than it does on a State to afford equal protection of the laws, Bolling. It did so by holding that “benign” federal racial classifications need only satisfy intermediate scrutiny, even though Croson had recently concluded that such classifications enacted by a State must satisfy strict scrutiny. “[B]enign” federal racial classifications, the Court said,“ — even if those measures are not ‘remedial’ in the sense of being designed to compensate victims of past governmental or societal discrimination — are constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress and are substantially related to achievement of those objectives.” (emphasis added.) The Court did not explain how to tell whether a racial classification should be deemed “benign,” other than to express “confiden[ce] that an ‘examination of the legislative scheme and its history’ will separate benign measures from other types of racial classifications.” . . .

By adopting intermediate scrutiny as the standard of review for congressionally mandated “benign” racial classifications, Metro Broadcasting departed from prior cases in two significant respects. First, it turned its back on Croson’s explanation of why strict scrutiny of all governmental racial classifications is essential:


Absent searching judicial inquiry into the justification for such race-based measures, there is simply no way of determining what classifications are “benign” or “remedial” and what classifications are in fact motivated by illegitimate notions of racial inferiority or simple racial politics. Indeed, the purpose of strict scrutiny is to “smoke out” illegitimate uses of race by assuring that the legislative body is pursuing a goal important enough to warrant use of a highly suspect tool. The test also ensures that the means chosen “fit” this compelling goal so closely that there is little or no possibility that the motive for the classification was illegitimate racial prejudice or stereotype.



Croson (plurality opinion of O’Connor, J.).

We adhere to that view today, despite the surface appeal of holding “benign” racial classifications to a lower standard, because “it may not always be clear that a so-called preference is in fact benign,” Bakke (opinion of Powell, J.). . . .

Second, Metro Broadcasting squarely rejected one of the three propositions established by the Court’s earlier equal protection cases, namely, congruence between the standards applicable to federal and state racial classifications, and in so doing also undermined the other two — skepticism of all racial classifications, and consistency of treatment irrespective of the race of the burdened or benefited group. Under Metro Broadcasting, certain racial classifications (“benign” ones enacted by the Federal Government) should be treated less skeptically than others; and the race of the benefited group is critical to the determination of which standard of review to apply. Metro Broadcasting was thus a significant departure from much of what had come before it.

The three propositions undermined by Metro Broadcasting all derive from the basic principle that the Fifth and Fourteenth Amendments to the Constitution protect persons, 469not groups. It follows from that principle that all governmental action based on race — a group classification long recognized as “in most circumstances irrelevant and therefore prohibited,” Hirabayashi — should be subjected to detailed judicial inquiry to ensure that the personal right to equal protection of the laws has not been infringed. These ideas have long been central to this Court’s understanding of equal protection, and holding “benign” state and federal racial classifications to different standards does not square with them. “[A] free people whose institutions are founded upon the doctrine of equality,” should tolerate no retreat from the principle that government may treat people differently because of their race only for the most compelling reasons. Accordingly, we hold today that all racial classifications, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny. In other words, such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests. To the extent that Metro Broadcasting is inconsistent with that holding, it is overruled. . . .

According to Justice Stevens, our view of consistency “equate[s] remedial preferences with invidious discrimination,” and ignores the difference between “an engine of oppression” and an effort “to foster equality in society,” or, more colorfully, “between a ‘No Trespassing’ sign and a welcome mat.” It does nothing of the kind. The principle of consistency simply means that whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution’s guarantee of equal protection. It says nothing about the ultimate validity of any particular law; that determination is the job of the court applying strict scrutiny. The principle of consistency explains the circumstances in which the injury requiring strict scrutiny occurs. The application of strict scrutiny, in turn, determines whether a compelling governmental interest justifies the infliction of that injury. . . .

Justice Stevens also claims that we have ignored any difference between federal and state legislatures. But requiring that Congress, like the States, enact racial classifications only when doing so is necessary to further a “compelling interest” does not contravene any principle of appropriate respect for a co-equal Branch of the Government. . . .

D

. . . Some have questioned the importance of debating the proper standard of review of race-based legislation. But we agree with Justice Stevens that, “[b]ecause racial characteristics so seldom provide a relevant basis for disparate treatment, and because classifications based on race are potentially so harmful to the entire body politic, it is especially important that the reasons for any such classification be clearly identified and unquestionably legitimate,” and that “[r]acial classifications are simply too pernicious to permit any but the most exact connection between justification and classification.” Fullilove (dissenting opinion). We think that requiring strict scrutiny is the best way to ensure that courts will consistently give racial classifications that kind of detailed examination, both as to ends and as to means. Korematsu demonstrates vividly that even “the most rigid scrutiny” can sometimes fail to detect an illegitimate racial classification. Any retreat from the most searching judicial inquiry can only increase the risk of another such error occurring in the future.
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Finally, we wish to dispel the notion that strict scrutiny is “strict in theory, but fatal in fact.” The unhappy persistence of both the practice and the lingering effects of racial discrimination against minority groups in this country is an unfortunate reality, and government is not disqualified from acting in response to it. . . . When race-based action is necessary to further a compelling interest, such action is within constitutional constraints if it satisfies the “narrow tailoring” test this Court has set out in previous cases.

Because our decision today alters the playing field in some important respects, we think it best to remand the case to the lower courts for further consideration in light of the principles we have announced. . . .

Justice Scalia, concurring in part and concurring in the judgment.

I join the opinion of the Court . . . except insofar as it may be inconsistent with the following: In my view, government can never have a “compelling interest” in discriminating on the basis of race in order to “make up” for past racial discrimination in the opposite direction. Individuals who have been wronged by unlawful racial discrimination should be made whole; but under our Constitution there can be no such thing as either a creditor or a debtor race. That concept is alien to the Constitution’s focus upon the individual, see Amdt. 14, §1 (“[N]or shall any State . . . deny to any person” the equal protection of the laws) (emphasis added), and its rejection of dispositions based on race, see Amdt. 15, §1 (prohibiting abridgment of the right to vote “on account of race”) or based on blood, see Art. III, §3 (“[N]o Attainder of Treason shall work Corruption of Blood”); Art. I, §9 (“No Title of Nobility shall be granted by the United States”). To pursue the concept of racial entitlement — even for the most admirable and benign of purposes — is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege and race hatred. In the eyes of government, we are just one race here. It is American. . . .

Justice Thomas, concurring in part and concurring in the judgment.

I agree with the majority’s conclusion that strict scrutiny applies to all government classifications based on race. I write separately, however, to express my disagreement with the premise underlying Justice Stevens’ and Justice Ginsburg’s dissents: that there is a racial paternalism exception to the principle of equal protection. I believe that there is a “moral [and] constitutional equivalence” (Stevens, J., dissenting), between laws designed to subjugate a race and those that distribute benefits on the basis of race in order to foster some current notion of equality. Government cannot make us equal; it can only recognize, respect, and protect us as equal before the law.

That these programs may have been motivated, in part, by good intentions cannot provide refuge from the principle that under our Constitution, the government may not make distinctions on the basis of race. As far as the Constitution is concerned, it is irrelevant whether a government’s racial classifications are drawn by those who wish to oppress a race or by those who have a sincere desire to help those thought to be disadvantaged. There can be no doubt that the paternalism that appears to lie at the heart of this program is at war with the principle of inherent equality that underlies and infuses our Constitution. See Declaration of Independence (“We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness”).
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These programs not only raise grave constitutional questions, they also undermine the moral basis of the equal protection principle. Purchased at the price of immeasurable human suffering, the equal protection principle reflects our Nation’s understanding that such classifications ultimately have a destructive impact on the individual and our society. Unquestionably, “[i]nvidious [racial] discrimination is an engine of oppression.” It is also true that “[r]emedial” racial preferences may reflect “a desire to foster equality in society.” But there can be no doubt that racial paternalism and its unintended consequences can be as poisonous and pernicious as any other form of discrimination. So-called “benign” discrimination teaches many that because of chronic and apparently immutable handicaps, minorities cannot compete with them without their patronizing indulgence. Inevitably, such programs engender attitudes of superiority or, alternatively, provoke resentment among those who believe that they have been wronged by the government’s use of race. These programs stamp minorities with a badge of inferiority and may cause them to develop dependencies or to adopt an attitude that they are “entitled” to preferences. . . .

In my mind, government-sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice.* In each instance, it is racial discrimination, plain and simple.

Justice Stevens, with whom Justice Ginsburg joins, dissenting. . . .

The Court’s concept of “consistency” assumes that there is no significant difference between a decision by the majority to impose a special burden on the members of a minority race and a decision by the majority to provide a benefit to certain members of that minority notwithstanding its incidental burden on some members of the majority. In my opinion that assumption is untenable. There is no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination. Invidious discrimination is an engine of oppression, subjugating a disfavored group to enhance or maintain the power of the majority. Remedial race-based preferences reflect the opposite impulse: a desire to foster equality in society. No sensible conception of the Government’s constitutional obligation to “govern impartially,” should ignore this distinction.

To illustrate the point, consider our cases addressing the Federal Government’s discrimination against Japanese Americans during World War II, Hirabayashi v. United States (1943), and Korematsu v. United States (1944). The discrimination at issue in those cases was invidious because the Government imposed special burdens — a curfew and exclusion from certain areas on the West Coast — on the members of a minority class defined by racial and ethnic characteristics. Members of the same racially defined class exhibited exceptional heroism in the service of our country during that War. Now suppose Congress decided to reward that service with a federal program that gave all Japanese-American veterans an extraordinary preference in Government employment. If Congress had done so, the same racial characteristics that motivated the discriminatory 472burdens in Hirabayashi and Korematsu would have defined the preferred class of veterans. Nevertheless, “consistency” surely would not require us to describe the incidental burden on everyone else in the country as “odious” or “invidious” as those terms were used in those cases. We should reject a concept of “consistency” that would view the special preferences that the National Government has provided to Native Americans since 1834 as comparable to the official discrimination against African Americans that was prevalent for much of our history.

The consistency that the Court espouses would disregard the difference between a “No Trespassing” sign and a welcome mat. It would treat a Dixiecrat Senator’s decision to vote against Thurgood Marshall’s confirmation in order to keep African Americans off the Supreme Court as on a par with President Johnson’s evaluation of his nominee’s race as a positive factor. It would equate a law that made black citizens ineligible for military service with a program aimed at recruiting black soldiers. An attempt by the majority to exclude members of a minority race from a regulated market is fundamentally different from a subsidy that enables a relatively small group of newcomers to enter that market. An interest in “consistency” does not justify treating differences as though they were similarities.

The Court’s explanation for treating dissimilar race-based decisions as though they were equally objectionable is a supposed inability to differentiate between “invidious” and “benign” discrimination. But the term “affirmative action” is common and well understood. Its presence in everyday parlance shows that people understand the difference between good intentions and bad. As with any legal concept, some cases may be difficult to classify, but our equal protection jurisprudence has identified a critical difference between state action that imposes burdens on a disfavored few and state action that benefits the few “in spite of” its adverse effects on the many.

Indeed, our jurisprudence has made the standard to be applied in cases of invidious discrimination turn on whether the discrimination is “intentional,” or whether, by contrast, it merely has a discriminatory “effect.” Washington v. Davis (1976). Surely this distinction is at least as subtle, and at least as difficult to apply, as the usually obvious distinction between a measure intended to benefit members of a particular minority race and a measure intended to burden a minority race. A state actor inclined to subvert the Constitution might easily hide bad intentions in the guise of unintended “effects”; but I should think it far more difficult to enact a law intending to preserve the majority’s hegemony while casting it plausibly in the guise of affirmative action for minorities.

Nothing is inherently wrong with applying a single standard to fundamentally different situations, as long as that standard takes relevant differences into account. For example, if the Court in all equal protection cases were to insist that differential treatment be justified by relevant characteristics of the members of the favored and disfavored classes that provide a legitimate basis for disparate treatment, such a standard would treat dissimilar cases differently while still recognizing that there is, after all, only one Equal Protection Clause. Under such a standard, subsidies for disadvantaged businesses may be constitutional though special taxes on such businesses would be invalid. But a single standard that purports to equate remedial preferences with invidious discrimination cannot be defended in the name of “equal protection.” . . .

As a matter of constitutional and democratic principle, a decision by representatives of the majority to discriminate against the members of a minority race is fundamentally 473different from those same representatives’ decision to impose incidental costs on the majority of their constituents in order to provide a benefit to a disadvantaged minority. Indeed, as I have previously argued, the former is virtually always repugnant to the principles of a free and democratic society, whereas the latter is, in some circumstances, entirely consistent with the ideal of equality. Wygant (Stevens, J., dissenting). By insisting on a doctrinaire notion of “consistency” in the standard applicable to all race-based governmental actions, the Court obscures this essential dichotomy.

The Court’s concept of “congruence” assumes that there is no significant difference between a decision by the Congress of the United States to adopt an affirmative-action program and such a decision by a State or a municipality. In my opinion that assumption is untenable. It ignores important practical and legal differences between federal and state or local decisionmakers.

These differences have been identified repeatedly and consistently both in opinions of the Court and in separate opinions authored by members of today’s majority. Thus, in Metro Broadcasting, in which we upheld a federal program designed to foster racial diversity in broadcasting, we identified the special “institutional competence” of our National Legislature. . . . We recalled the several opinions in Fullilove that admonished this Court to “approach our task with appropriate deference to the Congress, a co-equal branch charged by the Constitution with the power to ‘provide for the . . . general Welfare of the United States’ and ‘to enforce, by appropriate legislation,’ the equal protection guarantees of the Fourteenth Amendment.” . . .

An additional reason for giving greater deference to the National Legislature than to a local law-making body is that federal affirmative-action programs represent the will of our entire Nation’s elected representatives, whereas a state or local program may have an impact on nonresident entities who played no part in the decision to enact it. Thus, in the state or local context, individuals who were unable to vote for the local representatives who enacted a race-conscious program may nonetheless feel the effects of that program. This difference recalls the goals of the Commerce Clause, which permits Congress to legislate on certain matters of national importance while denying power to the States in this area for fear of undue impact upon out-of-state residents. . . .

[I]t is one thing to say (as no one seems to dispute) that the Fifth Amendment encompasses a general guarantee of equal protection as broad as that contained within the Fourteenth Amendment. It is another thing entirely to say that Congress’ institutional competence and constitutional authority entitles it to no greater deference when it enacts a program designed to foster equality than the deference due a State legislature. The latter is an extraordinary proposition; and, as the foregoing discussion demonstrates, our precedents have rejected it explicitly and repeatedly. . . .
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CHAPTER 7 Equal Protection of the Law: Sex Discrimination and Other Types

Throughout the 1950s and 1960s, the Supreme Court established that racial classifications would be reviewed with strict scrutiny to determine if they violated the Equal Protection Clause. However, all other classifications —  including sex-based classifications — were only reviewed with deferential rational basis scrutiny. This tide began to turn with a series of decisions during the 1970s. During this period, the Court began to carefully review sex-based classifications. And in these cases, the Court carved out a new category in its Equal Protection Clause jurisprudence: intermediate scrutiny. This chapter charts the development of this doctrine, and analyzes how the Court has sometimes reviewed certain classifications based on disability and sexual orientation with a form of “heightened” rational basis scrutiny —  a potential fourth type of scrutiny.
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A. SEX DISCRIMINATION AND INTERMEDIATE SCRUTINY
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Ruth Bader Ginsburg in 1977
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Sharron and Joseph Frontiero

In 1972, Ruth Bader Ginsburg co-founded the Women’s Rights Project at the American Civil Liberties Union (ACLU). She soon became the ACLU’s general counsel. In 1973, she argued Frontiero v. Richardson before the Supreme Court.



ASSIGNMENT 1


STUDY GUIDE


	The sex-based classification in Frontiero v. Richardson treated husbands less favorably than wives. The wives of married servicemen were automatically awarded certain benefits; the husbands of married servicewomen were not. Ruth Bader Ginsburg and the ACLU deliberately selected such counterintuitive cases: instead of focusing on laws that disadvantaged women, they challenged regimes that disadvantaged men. They hoped that these cases would evoke more sympathy from the all-male Supreme Court.
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	Frontiero found that the sex-based classification was unconstitutional. Justice Brennan reviewed the sex-based classification with “strict scrutiny.” However, his decision was only supported by a four-member plurality of the Court. In later cases, a majority of the Justices settled on a standard known as “intermediate scrutiny” to review sex-based classifications.





Frontiero v. Richardson 411 U.S. 677 (1973)
[image: ] Video on CasebookConnect.com

Mr. Justice Brennan announced the judgment of the Court and an opinion in which Mr. Justice Douglas, Mr. Justice White, and Mr. Justice Marshall join.

The question before us concerns the right of a female member of the uniformed services to claim her spouse as a “dependent” for the purposes of obtaining increased quarters allowances and medical and dental benefits on an equal footing with male members. Under these statutes, a serviceman may claim his wife as a “dependent” without regard to whether she is in fact dependent upon him for any part of her support. A servicewoman, on the other hand, may not claim her husband as a “dependent” under these programs unless he is in fact dependent upon her for over one-half of his support. Thus, the question for decision is whether this difference in treatment constitutes an unconstitutional discrimination against servicewomen in violation of the Due Process Clause of the Fifth Amendment. . . .

Appellant Sharron Frontiero, a lieutenant in the United States Air Force, sought increased quarters allowances, and housing and medical benefits for her husband, appellant Joseph Frontiero, on the ground that he was her “dependent.” Although such benefits would automatically have been granted with respect to the wife of a male member of the uniformed services, appellant’s application was denied because she failed to demonstrate that her husband was dependent on her for more than one-half of his support.4 . . .

At the outset, appellants contend that classifications based upon sex, like classifications based upon race, alienage, and national origin, are inherently suspect and must therefore be subjected to close judicial scrutiny. We agree, and, indeed, find at least implicit support for such an approach in our unanimous decision only last Term in Reed v. Reed (1971).

In Reed, the Court considered the constitutionality of an Idaho statute providing that, when two individuals are otherwise equally entitled to appointment as administrator of an estate, the male applicant must be preferred to the female. . . . [T]he Court held the statutory preference for male applicants unconstitutional. In reaching this result, the Court . . . held that, even though the State’s interest in achieving administrative efficiency “is not without some legitimacy,” “[t]o give a mandatory preference to members 478of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the [Constitution].” . . . This departure from “traditional” rational-basis analysis with respect to sex-based classifications is clearly justified.

There can be no doubt that our Nation has had a long and unfortunate history of sex discrimination. Traditionally, such discrimination was rationalized by an attitude of “romantic paternalism” which, in practical effect, put women, not on a pedestal, but in a cage. Indeed, this paternalistic attitude became so firmly rooted in our national consciousness that, 100 years ago, a distinguished Member of this Court was able to proclaim:


Man is, or should be, woman’s protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. The constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood. The harmony, not to say identity, of interests and views which belong, or should belong, to the family institution is repugnant to the idea of a woman adopting a distinct and independent career from that of her husband. . . .

. . . The paramount destiny and mission of woman are to fulfil the noble and benign offices of wife and mother. This is the law of the Creator.



Bradwell v. Illinois (1873) (Bradley, J., concurring).

As a result of notions such as these, our statute books gradually became laden with gross, stereotyped distinctions between the sexes and, indeed, throughout much of the 19th century the position of women in our society was, in many respects, comparable to that of blacks under the pre-Civil War slave codes. Neither slaves nor women could hold office, serve on juries, or bring suit in their own names, and married women traditionally were denied the legal capacity to hold or convey property or to serve as legal guardians of their own children. And although blacks were guaranteed the right to vote in 1870, women were denied even that right —  which is itself “preservative of other basic civil and political rights” —  until adoption of the Nineteenth Amendment half a century later.

It is true, of course, that the position of women in America has improved markedly in recent decades. Nevertheless, it can hardly be doubted that, in part because of the high visibility of the sex characteristic, women still face pervasive, although at times more subtle, discrimination in our educational institutions, in the job market and, perhaps most conspicuously, in the political arena.

Moreover, since sex, like race and national origin, is an immutable characteristic determined solely by the accident of birth, the imposition of special disabilities upon the members of a particular sex because of their sex would seem to violate “the basic concept of our system that legal burdens should bear some relationship to individual responsibility.” . . . And what differentiates sex from such nonsuspect statuses as intelligence or physical disability, and aligns it with the recognized suspect criteria, is that the sex characteristic frequently bears no relation to ability to perform or contribute to society. As a result, statutory distinctions between the sexes often have the effect of invidiously relegating the entire class of females to inferior legal status without regard to the actual capabilities of its individual members.
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We might also note that, over the past decade, Congress has itself manifested an increasing sensitivity to sex-based classifications. In Tit. VII of the Civil Rights Act of 1964, for example, Congress expressly declared that no employer, labor union, or other organization subject to the provisions of the Act shall discriminate against any individual on the basis of “race, color, religion, sex, or national origin.” Similarly, the Equal Pay Act of 1963 provides that no employer covered by the Act “shall discriminate . . . between employees on the basis of sex.” And §1 of the Equal Rights Amendment, passed by Congress on March 22, 1972, and submitted to the legislatures of the States for ratification, declares that “[e]quality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.” Thus, Congress itself has concluded that classifications based upon sex are inherently invidious, and this conclusion of a coequal branch of Government is not without significance to the question presently under consideration.

With these considerations in mind, we can only conclude that classifications based upon sex, like classifications based upon race, alienage, or national origin, are inherently suspect, and must therefore be subjected to strict judicial scrutiny. Applying the analysis mandated by that stricter standard of review, it is clear that the statutory scheme now before us is constitutionally invalid.

The sole basis of the classification established in the challenged statutes is the sex of the individuals involved. Thus, a female member of the uniformed services seeking to obtain housing and medical benefits for her spouse must prove his dependency in fact, whereas no such burden is imposed upon male members. In addition, the statutes operate so as to deny benefits to a female member, such as appellant Sharron Frontiero, who provides less than one-half of her spouse’s support, while at the same time granting such benefits to a male member who likewise provides less than one-half of his spouse’s support. Thus, to this extent at least, it may fairly be said that these statutes command “dissimilar treatment for men and women who are . . . similarly situated.” Reed.

Moreover, the Government concedes that the differential treatment accorded men and women under these statutes serves no purpose other than mere “administrative convenience.” In essence, the Government maintains that, as an empirical matter, wives in our society frequently are dependent upon their husbands, while husbands rarely are dependent upon their wives. Thus, the Government argues that Congress might reasonably have concluded that it would be both cheaper and easier simply conclusively to presume that wives of male members are financially dependent upon their husbands, while burdening female members with the task of establishing dependency in fact.

The Government offers no concrete evidence, however, tending to support its view that such differential treatment in fact saves the Government any money. In order to satisfy the demands of strict judicial scrutiny, the Government must demonstrate, for example, that it is actually cheaper to grant increased benefits with respect to all male members, than it is to determine which male members are in fact entitled to such benefits and to grant increased benefits only to those members whose wives actually meet the dependency requirement. . . .

In any case, our prior decisions make clear that, although efficacious administration of governmental programs is not without some importance, “the Constitution recognizes higher values than speed and efficiency.” Stanley v. Illinois (1972). And when we enter 480the realm of “strict judicial scrutiny,” there can be no doubt that “administrative convenience” is not a shibboleth, the mere recitation of which dictates constitutionality. . . . We therefore conclude that, by according differential treatment to male and female members of the uniformed services for the sole purpose of achieving administrative convenience, the challenged statutes violate the Due Process Clause of the Fifth Amendment insofar as they require a female member to prove the dependency of her husband.

Mr. Justice Stewart concurs in the judgment, agreeing that the statutes before us work an invidious discrimination in violation of the Constitution. Reed v. Reed (1971).

Mr. Justice Rehnquist dissents.

Mr. Justice Powell, with whom The Chief Justice and Mr. Justice Blackmun join, concurring in the judgment.

I agree that the challenged statutes constitute an unconstitutional discrimination against servicewomen in violation of the Due Process Clause of the Fifth Amendment, but I cannot join the opinion of Mr. Justice Brennan, which would hold that all classifications based upon sex, “like classifications based upon race, alienage, and national origin,” are “inherently suspect and must therefore be subjected to close judicial scrutiny.” It is unnecessary for the Court in this case to characterize sex as a suspect classification, with all of the far-reaching implications of such a holding. Reed v. Reed (1971), which abundantly supports our decision today, did not add sex to the narrowly limited group of classifications which are inherently suspect. In my view, we can and should decide this case on the authority of Reed and reserve for the future any expansion of its rationale.
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Demonstrators supporting the Equal Rights Amendment


A large group of demonstrators march in support of the Equal Rights Amendment in Washington, D.C. The demonstrators are all dressed in white clothing, and several carry a large banner with the following text:

"Equality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex."



There is another, and I find compelling, reason for deferring a general categorizing of sex classifications as invoking the strictest test of judicial scrutiny. The Equal Rights Amendment, which if adopted will resolve the substance of this precise question, has been approved by the Congress and submitted for ratification by the States. If this Amendment is duly adopted, it will represent the will of the people accomplished in the manner prescribed by the Constitution. By acting prematurely and unnecessarily, as I view it, the Court has assumed a decisional responsibility at the very time when state legislatures, functioning within the traditional democratic process, are debating the proposed Amendment. It seems to me that this reaching out to pre-empt by judicial action a major political decision which is currently in process of resolution does not reflect appropriate respect for duly prescribed legislative processes.

There are times when this Court, under our system, cannot avoid a constitutional decision on issues which normally should be resolved by the elected representatives of the people. But 481democratic institutions are weakened, and confidence in the restraint of the Court is impaired, when we appear unnecessarily to decide sensitive issues of broad social and political importance at the very time they are under consideration within the prescribed constitutional processes.



Justice Powell’s concurring opinion referenced the Equal Rights Amendment (ERA). That proposed constitutional amendment provided: “Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.” More than two-thirds of the House of Representatives approved the amendment in 1971, and the Senate did likewise the following year. The amendment specified that it would become “part of the Constitution when ratified by the legislatures of three-fourths of the several States within seven years from the date of its submission by the Congress.” However, by 1979, only 35 out of the required 38 states had approved the amendment. Phyllis Schlafly, a conservative activist, led opponents of the amendment. They argued that if the ERA was ratified, women would be drafted into combat, be unable to collect alimony, and would lose the benefit of custody laws that are more favorable to mothers.

In hindsight, was Justice Powell wrong to let the ratification process play out before finding that sex-based classifications should be treated on the same level as race-based classifications? Conversely, was Justice Brennan premature in jumping ahead to place sex-based classifications on the same level as race-based classifications? On a more fundamental level, if the American people can amend the Constitution through Article V, what role should the Court play to update the Constitution before the ratification process is complete? Or, in this case, how should we view the Court’s decision when the American people rejected the ERA? Imagine a counterfactual where the Supreme Court did not review sex-based classifications with heightened scrutiny. Would the likelihood of the ERA’s ratification have increased?
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The Honk-N-Holler Grocery was a drive-through store that sold beer. The owner of the store challenged the constitutionality of the Oklahoma law, which allowed the sale of 3.2% beer to men at the age of 21, but to women at the age of 18.
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STUDY GUIDE


	In the penultimate sentence of Craig v. Boren, Justice Brennan introduced the test for intermediate scrutiny: “In fact, when it is further recognized that Oklahoma’s statute prohibits only the selling of 3.2% beer to young males and not their drinking the beverage once acquired (even after purchase by their 18-20-year-old female companions), the relationship between gender and traffic safety becomes far too tenuous to satisfy Reed’s requirement that the gender-based difference be substantially related to achievement of the statutory objective.” What exactly is the test?

	What is the difference between intermediate scrutiny and strict scrutiny?

	Why would the Court review a sex-based classification with a more lenient type of scrutiny than is used to review race-based classifications? Can you think of any non-sexist reason to justify this distinction?

	Justice Rehnquist would have reviewed the Oklahoma law with the deferential “rational basis” scrutiny used in Williamson v. Lee Optical (Chapter 13).

	Justice Stevens wrote that there is only a “single standard” of scrutiny that should be used “in a reasonably consistent fashion.” What exactly does this standard mean? He do es not spell it out in his concurrence.





Craig v. Boren 429 U.S. 190 (1976)
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Mr. Justice Brennan delivered the opinion of the Court.

The interaction of two sections of an Oklahoma statute prohibits the sale of “nonintoxicating” 3.2% beer to males under the age of 21 and to females under the age of 18. The question to be decided is whether such a gender-based differential constitutes a denial to males 18-20 years of age of the equal protection of the laws in violation of the Fourteenth Amendment.

This action was brought in the District Court for the Western District of Oklahoma on December 20, 1972, by appellant Craig, a male then between 18 and 21 years of age, and by appellant Whitener, a licensed vendor of 3.2% beer. The complaint sought declaratory and injunctive relief against enforcement of the gender-based differential on the ground that it constituted invidious discrimination against males 18-20 years of age. . . .

Analysis may appropriately begin with the reminder that Reed v. Reed (1971) emphasized that statutory classifications that distinguish between males and females are “subject to scrutiny under the Equal Protection Clause.” To withstand constitutional challenge, previous cases establish that classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives. Thus, in Reed, the objectives of “reducing the workload on probate courts,” and “avoiding intrafamily controversy,” were deemed of insufficient importance to sustain use of an overt gender criterion in the appointment of administrators of intestate decedents’ estates. Decisions following Reed similarly have rejected administrative ease 483and convenience as sufficiently important objectives to justify gender-based classifications. See, e.g., Frontiero v. Richardson (1973). . . .

The District Court . . . found the requisite important governmental objective in the traffic-safety goal proffered by the Oklahoma Attorney General. It then concluded that the statistics introduced by the appellees established that the gender-based distinction was substantially related to achievement of that goal.

We accept for purposes of discussion the District Court’s identification of the [statute’s] objective as the enhancement of traffic safety.7 Clearly, the protection of public health and safety represents an important function of state and local governments. However, appellees’ statistics in our view cannot support the conclusion that the gender-based distinction closely serves to achieve that objective and therefore the distinction cannot under Reed withstand equal protection challenge.

The appellees introduced a variety of statistical surveys. First, an analysis of arrest statistics for 1973 demonstrated that 18-20-year-old male arrests for “driving under the influence” and “drunkenness” substantially exceeded female arrests for that same age period. Similarly, youths aged 17-21 were found to be overrepresented among those killed or injured in traffic accidents, with males again numerically exceeding females in this regard. Third, a random roadside survey in Oklahoma City revealed that young males were more inclined to drive and drink beer than were their female counterparts. Fourth, Federal Bureau of Investigation nationwide statistics exhibited a notable increase in arrests for “driving under the influence.” Finally, statistical evidence gathered in other jurisdictions, particularly Minnesota and Michigan, was offered to corroborate Oklahoma’s experience by indicating the pervasiveness of youthful participation in motor vehicle accidents following the imbibing of alcohol. . . .

Even were this statistical evidence accepted as accurate, it nevertheless offers only a weak answer to the equal protection question presented here. The most focused and relevant of the statistical surveys, arrests of 18-20-year-olds for alcohol-related driving offenses, exemplifies the ultimate unpersuasiveness of this evidentiary record. Viewed in terms of the correlation between sex and the actual activity that Oklahoma seeks to regulate —  driving while under the influence of alcohol —  the statistics broadly establish that .18% of females and 2% of males in that age group were arrested for that offense. While such a disparity is not trivial in a statistical sense, it hardly can form the basis for employment of a gender line as a classifying device. Certainly if maleness is to serve as a proxy for drinking and driving, a correlation of 2% must be considered an unduly tenuous “fit.” Indeed, prior cases have consistently rejected the use of sex as a decisionmaking factor even though the statutes in question certainly rested on far more predictive empirical relationships than this.

Moreover, the statistics exhibit a variety of other shortcomings that seriously impugn their value to equal protection analysis. Setting aside the obvious methodological problems, the surveys do not adequately justify the salient features of Oklahoma’s gender-based traffic-safety law. None purports to measure the use and dangerousness of 3.2% 484beer as opposed to alcohol generally, a detail that is of particular importance since, in light of its low alcohol level, Oklahoma apparently considers the 3.2% beverage to be “nonintoxicating.” Moreover, many of the studies, while graphically documenting the unfortunate increase in driving while under the influence of alcohol, make no effort to relate their findings to age-sex differential as involved here. Indeed, the only survey that explicitly centered its attention upon young drivers and their use of beer —  albeit apparently not of the diluted 3.2% variety —  reached results that hardly can be viewed as impressive in justifying either a gender or age classification.

There is no reason to belabor this line of analysis. It is unrealistic to expect either members of the judiciary or state officials to be well versed in the rigors of experimental or statistical technique. But this merely illustrates that proving broad sociological propositions by statistics is a dubious business, and one that inevitably is in tension with the normative philosophy that underlies the Equal Protection Clause. Suffice to say that the showing offered by the appellees does not satisfy us that sex represents a legitimate, accurate proxy for the regulation of drinking and driving. In fact, when it is further recognized that Oklahoma’s statute prohibits only the selling of 3.2% beer to young males and not their drinking the beverage once acquired (even after purchase by their 18-20-year-old female companions), the relationship between gender and traffic safety becomes far too tenuous to satisfy Reed’s requirement that the gender-based difference be substantially related to achievement of the statutory objective.

We hold, therefore, that under Reed, Oklahoma’s 3.2% beer statute invidiously discriminates against males 18-20 years of age . . . [and] constitutes a denial of the equal protection of the laws. . . .

Mr. Justice Powell, concurring.

I join the opinion of the Court as I am in general agreement with it. I do have reservations as to some of the discussion concerning the appropriate standard for equal protection analysis and the relevance of the statistical evidence. Accordingly, I add this concurring statement.

With respect to the equal protection standard, I agree that Reed v. Reed (1971), is the most relevant precedent. But I find it unnecessary, in deciding this case, to read that decision as broadly as some of the Court’s language may imply. Reed and subsequent cases involving gender-based classifications make clear that the Court subjects such classifications to a more critical examination than is normally applied when “fundamental” constitutional rights and “suspect classes” are not present.* . . .
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Mr. Justice Stevens, concurring.

There is only one Equal Protection Clause. It requires every State to govern impartially. It does not direct the courts to apply one standard of review in some cases and a different standard in other cases. Whatever criticism may be leveled at a judicial opinion implying that there are at least three such standards applies with the same force to a double standard.

I am inclined to believe that what has become known as the two-tiered analysis of equal protection claims does not describe a completely logical method of deciding cases, but rather is a method the Court has employed to explain decisions that actually apply a single standard in a reasonably consistent fashion. . . .

Mr. Justice Rehnquist, dissenting. . . .

The only redeeming feature of the Court’s opinion, to my mind, is that it apparently signals a retreat by those who joined the plurality opinion in Frontiero v. Richardson (1973), from their view that sex is a “suspect” classification for purposes of equal protection analysis. I think the Oklahoma statute challenged here need pass only the “rational basis” equal protection analysis expounded in cases such as . . . Williamson v. Lee Optical Co. (1955), and I believe that it is constitutional under that analysis. . . .

However, the Court’s application here of an elevated or “intermediate” level scrutiny, like that invoked in cases dealing with discrimination against females, raises the question of why the statute here should be treated any differently from countless legislative classifications unrelated to sex which have been upheld under a minimum rationality standard. Most obviously unavailable to support any kind of special scrutiny in this case, is a history or pattern of past discrimination, such as was relied on by the plurality in Frontiero to support its invocation of strict scrutiny. There is no suggestion in the Court’s opinion that males in this age group are in any way peculiarly disadvantaged, subject to systematic discriminatory treatment, or otherwise in need of special solicitude from the courts. . . .

It is true that a number of our opinions contain broadly phrased dicta implying that the same test should be applied to all classifications based on sex, whether affecting females or males. However, before today, no decision of this Court has applied an elevated level of scrutiny to invalidate a statutory discrimination harmful to males, except where the statute impaired an important personal interest protected by the Constitution. There being no such interest here, and there being no plausible argument that this is a discrimination against females, the Court’s reliance on our previous sex-discrimination cases is ill-founded. It treats gender classification as a talisman which —  without regard to the rights involved or the persons affected —  calls into effect a heavier burden of judicial review.

The Court’s conclusion that a law which treats males less favorably than females “must serve important governmental objectives and must be substantially related to achievement of those objectives” apparently comes out of thin air. The Equal Protection Clause contains no such language, and none of our previous cases adopt that standard. I would think we have had enough difficulty with the two standards of review which our cases have recognized —  the norm of “rational basis,” and the “compelling state interest” required where a “suspect classification” is involved —  so as to counsel weightily against the insertion of still another “standard” between those two. How is this Court to divine 486what objectives are important? How is it to determine whether a particular law is “substantially” related to the achievement of such objective, rather than related in some other way to its achievement? Both of the phrases used are so diaphanous and elastic as to invite subjective judicial preferences or prejudices relating to particular types of legislation, masquerading as judgments whether such legislation is directed at “important” objectives or, whether the relationship to those objectives is “substantial” enough.

I would have thought that if this Court were to leave anything to decision by the popularly elected branches of the Government, where no constitutional claim other than that of equal protection is invoked, it would be the decision as to what governmental objectives to be achieved by law are “important,” and which are not. As for the second part of the Court’s new test, the Judicial Branch is probably in no worse position than the Legislative or Executive Branches to determine if there is any rational relationship between a classification and the purpose which it might be thought to serve. But the introduction of the adverb “substantially” requires courts to make subjective judgments as to operational effects, for which neither their expertise nor their access to data fits them. And even if we manage to avoid both confusion and the mirroring of our own preferences in the development of this new doctrine, the thousands of judges in other courts who must interpret the Equal Protection Clause may not be so fortunate. . . .
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The Virginia Military Institute (left), and several of the first female graduates (right)


Men and women are shown in uniform. Two of the women pose and make faces.




STUDY GUIDE


	Justice Ginsburg wrote the majority opinion in United States v. Virginia. Justice Scalia dissented. He contended that Justice Ginsburg did not faithfully apply the intermediate scrutiny standard. Instead, he wrote, the Court reviewed the Virginia law with a standard closer to strict scrutiny.

	Are there ever valid bases for the government to treat men and women differently based on biological traits? Justice Ginsburg wrote in a footnote that “[a]dmitting 487women to VMI would undoubtedly require alterations necessary to afford members of each sex privacy from the other sex in living arrangements, and to adjust aspects of the physical training programs.” Would it be constitutional for the state to provide separate dormitories, bathrooms, or locker rooms? What about requiring less strenuous physical fitness standards for females to graduate from VMI? Must women now be required to register for the selective service, and be eligible for the draft?






United States v. Virginia 518 U.S. 515 (1996)
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Justice Ginsburg delivered the opinion of the Court.

Virginia’s public institutions of higher learning include an incomparable military college, Virginia Military Institute (VMI). The United States maintains that the Constitution’s equal protection guarantee precludes Virginia from reserving exclusively to men the unique educational opportunities VMI affords. We agree.


I

Founded in 1839, VMI is today the sole single-sex school among Virginia’s 15 public institutions of higher learning. VMI’s distinctive mission is to produce “citizen-soldiers,” men prepared for leadership in civilian life and in military service. VMI pursues this mission through pervasive training of a kind not available anywhere else in Virginia. Assigning prime place to character development, VMI uses an “adversative method” modeled on English public schools and once characteristic of military instruction. VMI constantly endeavors to instill physical and mental discipline in its cadets and impart to them a strong moral code. The school’s graduates leave VMI with heightened comprehension of their capacity to deal with duress and stress, and a large sense of accomplishment for completing the hazardous course.

VMI has notably succeeded in its mission to produce leaders; among its alumni are military generals, Members of Congress, and business executives. The school’s alumni overwhelmingly perceive that their VMI training helped them to realize their personal goals. VMI’s endowment reflects the loyalty of its graduates; VMI has the largest per-student endowment of all undergraduate institutions in the Nation.

Neither the goal of producing citizen-soldiers nor VMI’s implementing methodology is inherently unsuitable to women. And the school’s impressive record in producing leaders has made admission desirable to some women. Nevertheless, Virginia has elected to preserve exclusively for men the advantages and opportunities a VMI education affords.



II

. . . VMI today enrolls about 1,300 men as cadets. Its academic offerings in the liberal arts, sciences, and engineering are also available at other public colleges and universities in Virginia. But VMI’s mission is special. It is the mission of the school
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to produce educated and honorable men, prepared for the varied work of civil life, imbued with love of learning, confident in the functions and attitudes of leadership, possessing a high sense of public service, advocates of the American democracy and free enterprise system, and ready as citizen-soldiers to defend their country in time of national peril.



. . .

VMI produces its “citizen-soldiers” through “an adversative, or doubting, model of education” which features “[p]hysical rigor, mental stress, absolute equality of treatment, absence of privacy, minute regulation of behavior, and indoctrination in desirable values.” As one Commandant of Cadets described it, the adversative method “dissects the young student,” and makes him aware of his “limits and capabilities,” so that he knows “how far he can go with his anger, . . . how much he can take under stress, . . . exactly what he can do when he is physically exhausted.”

VMI cadets live in spartan barracks where surveillance is constant and privacy nonexistent; they wear uniforms, eat together in the mess hall, and regularly participate in drills. Entering students are incessantly exposed to the rat line, “an extreme form of the adversative model,” comparable in intensity to Marine Corps boot camp. Tormenting and punishing, the rat line bonds new cadets to their fellow sufferers and, when they have completed the 7-month experience, to their former tormentors.

VMI’s “adversative model” is further characterized by a hierarchical “class system” of privileges and responsibilities, a “dyke system” for assigning a senior class mentor to each entering class “rat,” and a stringently enforced “honor code,” which prescribes that a cadet “does not lie, cheat, steal nor tolerate those who do.”

VMI attracts some applicants because of its reputation as an extraordinarily challenging military school, and “because its alumni are exceptionally close to the school.” “[W]omen have no opportunity anywhere to gain the benefits of [the system of education at VMI].” . . .

In 1990, prompted by a complaint filed with the Attorney General by a female high-school student seeking admission to VMI, the United States sued the Commonwealth of Virginia* and VMI, alleging that VMI’s exclusively male admission policy violated the Equal Protection Clause of the Fourteenth Amendment. . . . The Court of Appeals for the Fourth Circuit . . . held: “The Commonwealth of Virginia has not . . . advanced any state policy by which it can justify its determination, under an announced policy of diversity, to afford VMI’s unique type of program to men and not to women.” . . .

The parties agreed that “some women can meet the physical standards now imposed on men,” and the court was satisfied that “neither the goal of producing citizen soldiers nor VMI’s implementing methodology is inherently unsuitable to women.” The Court of Appeals, however, accepted the District Court’s finding that “at least these three aspects of VMI’s program —  physical training, the absence of privacy, and the adversative approach —  would be materially affected by coeducation.” Remanding the case, the appeals court assigned to Virginia, in the first instance, responsibility for selecting a remedial course. The court suggested these options for the Commonwealth: Admit women to VMI; establish parallel institutions or programs; or abandon state support, leaving VMI free to pursue its policies as a private institution.
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. . . In response to the Fourth Circuit’s ruling, Virginia proposed a parallel program for women: Virginia Women’s Institute for Leadership (VWIL). The 4-year, state-sponsored undergraduate program would be located at Mary Baldwin College, a private liberal arts school for women, and would be open, initially, to about 25 to 30 students. Although VWIL would share VMI’s mission —  to produce “citizen-soldiers” —  the VWIL program would differ, as does Mary Baldwin College, from VMI in academic offerings, methods of education, and financial resources.

The average combined SAT score of entrants at Mary Baldwin is about 100 points lower than the score for VMI freshmen. Mary Baldwin’s faculty holds “significantly fewer Ph.D.’s than the faculty at VMI,” and receives significantly lower salaries. While VMI offers degrees in liberal arts, the sciences, and engineering, Mary Baldwin, at the time of trial, offered only bachelor of arts degrees. A VWIL student seeking to earn an engineering degree could gain one, without public support, by attending Washington University in St. Louis, Missouri, for two years, paying the required private tuition. . . . In lieu of VMI’s adversative method, the VWIL Task Force favored “a cooperative method which reinforces self-esteem.” . . .

Virginia returned to the District Court seeking approval of its proposed remedial plan, and the court decided the plan met the requirements of the Equal Protection Clause. . . . A divided Court of Appeals affirmed the District Court’s judgment. . . . Although the appeals court recognized that the VWIL degree “lacks the historical benefit and prestige” of a VMI degree, it nevertheless found the educational opportunities at the two schools “sufficiently comparable.” . . .



III

The cross-petitions in this case present two ultimate issues. First, does Virginia’s exclusion of women from the educational opportunities provided by VMI —  extraordinary opportunities for military training and civilian leadership development —  deny to women “capable of all of the individual activities required of VMI cadets,” the equal protection of the laws guaranteed by the Fourteenth Amendment? Second, if VMI’s “unique” situation —  as Virginia’s sole single-sex public institution of higher education —  offends the Constitution’s equal protection principle, what is the remedial requirement?



IV

We note, once again, the core instruction of this Court’s pathmarking decisions: Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for that action. Today’s skeptical scrutiny of official action denying rights or opportunities based on sex responds to volumes of history. As a plurality of this Court acknowledged a generation ago, “our Nation has had a long and unfortunate history of sex discrimination.” Frontiero v. Richardson (1973). [Ginsburg argued Frontiero. —  Eds.] Through a century plus three decades and more of that history, women did not count among voters composing “We the People”; not until 1920 did women gain a constitutional right to the franchise. And for a half century thereafter, it remained the prevailing doctrine that government, both federal and state, 490could withhold from women opportunities accorded men so long as any “basis in reason” could be conceived for the discrimination. . . .

In 1971, for the first time in our Nation’s history, this Court ruled in favor of a woman who complained that her State had denied her the equal protection of its laws. Reed v. Reed (1971). Since Reed, the Court has repeatedly recognized that neither federal nor state government acts compatibly with the equal protection principle when a law or official policy denies to women, simply because they are women, full citizenship stature —  equal opportunity to aspire, achieve, participate in and contribute to society based on their individual talents and capacities.

Without equating gender classifications, for all purposes, to classifications based on race or national origin,6 the Court, in post-Reed decisions, has carefully inspected official action that closes a door or denies opportunity to women (or to men). To summarize the Court’s current directions for cases of official classification based on gender: Focusing on the differential treatment or denial of opportunity for which relief is sought, the reviewing court must determine whether the proffered justification is “exceedingly persuasive.” The burden of justification is demanding and it rests entirely on the State. The State must show “at least that the [challenged] classification serves ‘important governmental objectives and that the discriminatory means employed’ are ‘substantially related to the achievement of those objectives.’” Mississippi Univ. for Women v. Hogan (1982). The justification must be genuine, not hypothesized or invented post hoc in response to litigation. And it must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.

The heightened review standard our precedent establishes does not make sex a proscribed classification. Supposed “inherent differences” are no longer accepted as a ground for race or national origin classifications. Physical differences between men and women, however, are enduring. . . . “Inherent differences” between men and women, we have come to appreciate, remain cause for celebration, but not for denigration of the members of either sex or for artificial constraints on an individual’s opportunity. Sex classifications may be used to compensate women “for particular economic disabilities [they have] suffered,” Califano v. Webster (1977), to “promot[e] equal employment opportunity,” to advance full development of the talent and capacities of our Nation’s people. But such classifications may not be used, as they once were, to create or perpetuate the legal, social, and economic inferiority of women.

Measuring the record in this case against the review standard just described, we conclude that Virginia has shown no “exceedingly persuasive justification” for excluding all women from the citizen-soldier training afforded by VMI. We therefore affirm the Fourth Circuit’s initial judgment, which held that Virginia had violated the Fourteenth Amendment’s Equal Protection Clause. Because the remedy proffered by Virginia —  the Mary Baldwin VWIL program —  does not cure the constitutional violation, i.e., it does not provide equal opportunity, we reverse the Fourth Circuit’s final judgment in this case.
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V

. . . Virginia . . . asserts two justifications in defense of VMI’s exclusion of women. First, the Commonwealth contends, “single-sex education provides important educational benefits,” and the option of single-sex education contributes to “diversity in educational approaches.” Second, the Commonwealth argues, “the unique VMI method of character development and leadership training,” the school’s adversative approach, would have to be modified were VMI to admit women. We consider these two justifications in turn.

Single-sex education affords pedagogical benefits to at least some students, Virginia emphasizes, and that reality is uncontested in this litigation.8 Similarly, it is not disputed that diversity among public educational institutions can serve the public good. But Virginia has not shown that VMI was established, or has been maintained, with a view to diversifying, by its categorical exclusion of women, educational opportunities within the State. In cases of this genre, our precedent instructs that “benign” justifications proffered in defense of categorical exclusions will not be accepted automatically; a tenable justification must describe actual state purposes, not rationalizations for actions in fact differently grounded. . . .

Virginia next argues that VMI’s adversative method of training provides educational benefits that cannot be made available, unmodified, to women. Alterations to accommodate women would necessarily be “radical,” so “drastic,” Virginia asserts, as to transform, indeed “destroy,” VMI’s program. Neither sex would be favored by the transformation, Virginia maintains: Men would be deprived of the unique opportunity currently available to them; women would not gain that opportunity because their participation would “eliminat[e] the very aspects of [the] program that distinguish [VMI]from . . . other institutions of higher education in Virginia.” The District Court forecast from expert witness testimony, and the Court of Appeals accepted, that coeducation would materially affect “at least these three aspects of VMI’s program —  physical training, the absence of privacy, and the adversative approach.” And it is uncontested that women’s admission would require accommodations, primarily in arranging housing assignments and physical training programs for female cadets. It is also undisputed, however, that “the VMI methodology could be used to educate women.” . . . The parties, furthermore, agree that “some women can meet the physical standards [VMI]now impose[s] on men.” In sum, as the Court of Appeals stated, “neither the goal of producing citizen soldiers,” VMI’s raison d’être, “nor VMI’s implementing methodology is inherently unsuitable to women.” . . .

It may be assumed, for purposes of this decision, that most women would not choose VMI’s adversative method. As Fourth Circuit Judge Motz observed, however, in her dissent from the Court of Appeals’ denial of rehearing en banc, it is also probable that “many men would not want to be educated in such an environment.” (On that point, even our dissenting colleague might agree.) Education, to be sure, is not a “one size fits all” business. The issue, however, is not whether “women —  or men —  should be forced 492to attend VMI”; rather, the question is whether the Commonwealth can constitutionally deny to women who have the will and capacity, the training and attendant opportunities that VMI uniquely affords.

The notion that admission of women would downgrade VMI’s stature, destroy the adversative system and, with it, even the school, is a judgment hardly proved, a prediction hardly different from other “self-fulfilling prophec[ies],” once routinely used to deny rights or opportunities. When women first sought admission to the bar and access to legal education, concerns of the same order were expressed. For example, in 1876, the Court of Common Pleas of Hennepin County, Minnesota, explained why women were thought ineligible for the practice of law. . . . A like fear, according to a 1925 report, accounted for Columbia Law School’s resistance to women’s admission, although: “[t]he faculty . . . never maintained that women could not master legal learning. . . . No, its argument has been . . . more practical. If women were admitted to the Columbia Law School, [the faculty] said, then the choicer, more manly and red-blooded graduates of our great universities would go to the Harvard Law School!” [Ginsburg attended law school at both Harvard and Columbia. —  Eds.] . . .

Women’s successful entry into the federal military academies, and their participation in the Nation’s military forces, indicate that Virginia’s fears for the future of VMI may not be solidly grounded. The Commonwealth’s justification for excluding all women from “citizen-soldier” training for which some are qualified, in any event, cannot rank as “exceedingly persuasive,” as we have explained and applied that standard. . . .

The Commonwealth’s misunderstanding and, in turn, the District Court’s, is apparent from VMI’s mission: to produce “citizen-soldiers,” individuals “imbued with love of learning, confident in the functions and attitudes of leadership, possessing a high sense of public service, advocates of the American democracy and free enterprise system, and ready . . . to defend their country in time of national peril.”

Surely that goal is great enough to accommodate women, who today count as citizens in our American democracy equal in stature to men. Just as surely, the Commonwealth’s great goal is not substantially advanced by women’s categorical exclusion, in total disregard of their individual merit, from the Commonwealth’s premier “citizen-soldier” corps. Virginia, in sum, “has fallen far short of establishing the ‘exceedingly persuasive justification’” that must be the solid base for any gender-defined classification.



VI

In the second phase of the litigation, Virginia presented its remedial plan —  maintain VMI as a male-only college and create VWIL as a separate program for women. The plan met District Court approval. . . .

A remedial decree, this Court has said, must closely fit the constitutional violation; it must be shaped to place persons unconstitutionally denied an opportunity or advantage in “the position they would have occupied in the absence of [discrimination].” The constitutional violation in this case is the categorical exclusion of women from an extraordinary educational opportunity afforded men. A proper remedy for an unconstitutional exclusion, we have explained, aims to “eliminate [so far as possible] the discriminatory effects of the past” and to “bar like discrimination in the future.”

Virginia chose not to eliminate, but to leave untouched, VMI’s exclusionary policy. For women only, however, Virginia proposed a separate program, different in kind 493from VMI and unequal in tangible and intangible facilities. . . . VWIL affords women no opportunity to experience the rigorous military training for which VMI is famed. Instead, the VWIL program “deemphasize[s]” military education and uses a “cooperative method” of education “which reinforces self-esteem.” . . . Virginia deliberately did not make VWIL a military institute. The VWIL House is not a military-style residence and VWIL students need not live together throughout the 4-year program, eat meals together, or wear uniforms during the schoolday.... Kept away from the pressures, hazards, and psychological bonding characteristic of VMI’s adversative training, VWIL students will not know the “feeling of tremendous accomplishment” commonly experienced by VMI’s successful cadets.

Virginia maintains that these methodological differences are “justified pedagogically,” based on “important differences between men and women in learning and developmental needs,” “psychological and sociological differences” Virginia describes as “real” and “not stereotypes.” The Task Force charged with developing the leadership program for women, drawn from the staff and faculty at Mary Baldwin College, “determined that a military model and, especially VMI’s adversative method, would be wholly inappropriate for educating and training most women.” (emphasis added). The Commonwealth embraced the Task Force view, as did expert witnesses who testified for Virginia.

As earlier stated, generalizations about “the way women are,” estimates of what is appropriate for most women, no longer justify denying opportunity to women whose talent and capacity place them outside the average description. Notably, Virginia never asserted that VMI’s method of education suits most men. It is also revealing that Virginia accounted for its failure to make the VWIL experience “the entirely militaristic experience of VMI” on the ground that VWIL “is planned for women who do not necessarily expect to pursue military careers.” By that reasoning, VMI’s “entirely militaristic” program would be inappropriate for men in general or as a group, for “[o]nly about 15% of VMI cadets enter career military service.”

In contrast to the generalizations about women on which Virginia rests, we note again these dispositive realties: VMI’s “implementing methodology” is not “inherently unsuitable to women”; “some women . . . do well under [the] adversative model”; “some women, at least, would want to attend [VMI]if they had the opportunity”; “some women are capable of all of the individual activities required of VMI cadets,” and “can meet the physical standards [VMI]now impose[s] on men.” It is on behalf of these women that the United States has instituted this suit, and it is for them that a remedy must be crafted,19 a remedy that will end their exclusion from a state-supplied educational opportunity for which they are fit, a decree that will “bar like discrimination in the future.” . . .



VII

Virginia has closed this facility to its daughters and, instead, has devised for them a “parallel program,” with a faculty less impressively credentialed and less well paid, more limited course offerings, fewer opportunities for military training and for scientific specialization. Cf. Sweatt. . . . Women seeking and fit for a VMI-quality education cannot 494be offered anything less, under the Commonwealth’s obligation to afford them genuinely equal protection.

A prime part of the history of our Constitution, historian Richard Morris recounted, is the story of the extension of constitutional rights and protections to people once ignored or excluded. VMI’s story continued as our comprehension of “We the People” expanded. There is no reason to believe that the admission of women capable of all the activities required of VMI cadets would destroy the Institute rather than enhance its capacity to serve the “more perfect Union.” . . .

Justice Thomas took no part in the consideration or decision of these cases.*

Justice Scalia, dissenting.

Today the Court shuts down an institution that has served the people of the Commonwealth of Virginia with pride and distinction for over a century and a half. To achieve that desired result, it rejects (contrary to our established practice) the factual findings of two courts below, sweeps aside the precedents of this Court, and ignores the history of our people. As to facts: it explicitly rejects the finding that there exist “gender-based developmental differences” supporting Virginia’s restriction of the “adversative” method to only a men’s institution, and the finding that the all-male composition of the Virginia Military Institute (VMI) is essential to that institution’s character. As to precedent: it drastically revises our established standards for reviewing sex-based classifications. And as to history: it counts for nothing the long tradition, enduring down to the present, of men’s military colleges supported by both States and the Federal Government.

Much of the Court’s opinion is devoted to deprecating the closed-mindedness of our forebears with regard to women’s education, and even with regard to the treatment of women in areas that have nothing to do with education. Closed-minded they were —  as every age is, including our own, with regard to matters it cannot guess, because it simply does not consider them debatable. The virtue of a democratic system with a First Amendment is that it readily enables the people, over time, to be persuaded that what they took for granted is not so, and to change their laws accordingly. That system is destroyed if the smug assurances of each age are removed from the democratic process and written into the Constitution. So to counterbalance the Court’s criticism of our ancestors, let me say a word in their praise: they left us free to change. The same cannot be said of this most illiberal Court, which has embarked on a course of inscribing one after another of the current preferences of the society (and in some cases only the countermajoritarian preferences of the society’s law-trained elite) into our Basic Law. Today it enshrines the notion that no substantial educational value is to be served by an all-men’s military academy —  so that the decision by the people of Virginia to maintain such an institution denies equal protection to women who cannot attend that institution but can attend others. Since it is entirely clear that the Constitution of the United States —  the old one —  takes no sides in this educational debate, I dissent.
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I

I shall devote most of my analysis to evaluating the Court’s opinion on the basis of our current equal-protection jurisprudence, which regards this Court as free to evaluate everything under the sun by applying one of three tests: “rational basis” scrutiny, intermediate scrutiny, or strict scrutiny. These tests are no more scientific than their names suggest, and a further element of randomness is added by the fact that it is largely up to us which test will be applied in each case. Strict scrutiny, we have said, is reserved for state “classifications based on race or national origin and classifications affecting fundamental rights.” It is my position that the term “fundamental rights” should be limited to “interest[s] traditionally protected by our society,” but the Court has not accepted that view, so that strict scrutiny will be applied to the deprivation of whatever sort of right we consider “fundamental.” We have no established criterion for “intermediate scrutiny” either, but essentially apply it when it seems like a good idea to load the dice. So far it has been applied to content-neutral restrictions that place an incidental burden on speech, to disabilities attendant to illegitimacy, and to discrimination on the basis of sex.

I have no problem with a system of abstract tests such as rational-basis, intermediate, and strict scrutiny (though I think we can do better than applying strict scrutiny and intermediate scrutiny whenever we feel like it). Such formulas are essential to evaluating whether the new restrictions that a changing society constantly imposes upon private conduct comport with that “equal protection” our society has always accorded in the past. But in my view the function of this Court is to preserve our society’s values regarding (among other things) equal protection, not to revise them; to prevent backsliding from the degree of restriction the Constitution imposed upon democratic government, not to prescribe, on our own authority, progressively higher degrees. For that reason it is my view that, whatever abstract tests we may choose to devise, they cannot supersede —  and indeed ought to be crafted so as to reflect —  those constant and unbroken national traditions that embody the people’s understanding of ambiguous constitutional texts. More specifically, it is my view that “when a practice not expressly prohibited by the text of the Bill of Rights bears the endorsement of a long tradition of open, widespread, and unchallenged use that dates back to the beginning of the Republic, we have no proper basis for striking it down.” The same applies, mutatis mutandis, to a practice asserted to be in violation of the post–Civil War Fourteenth Amendment.

The all-male constitution of VMI comes squarely within such a governing tradition. Founded by the Commonwealth of Virginia in 1839 and continuously maintained by it since, VMI has always admitted only men. And in that regard it has not been unusual. For almost all of VMI’s more than a century and a half of existence, its single-sex status reflected the uniform practice for government-supported military colleges. Another famous Southern institution, The Citadel, has existed as a state-funded school of South Carolina since 1842. And all the federal military colleges —  West Point, the Naval Academy at Annapolis, and even the Air Force Academy, which was not established until 1954 —  admitted only males for most of their history. Their admission of women in 1976 (upon which the Court today relies), came not by court decree, but because the people, through their elected representatives, decreed a change. In other words, the tradition of having government-funded military schools for men is as well rooted in the traditions of this country as the tradition of sending only men into military combat. The people may 496decide to change the one tradition, like the other, through democratic processes; but the assertion that either tradition has been unconstitutional through the centuries is not law, but politics-smuggled-into-law.

And the same applies, more broadly, to single-sex education in general, which, as I shall discuss, is threatened by today’s decision with the cut-off of all state and federal support. Government-run nonmilitary educational institutions for the two sexes have until very recently also been part of our national tradition. “[It is] [c] oeducation, historically, [that] is a novel educational theory. From grade school through high school, college, and graduate and professional training, much of the Nation’s population during much of our history has been educated in sexually segregated classrooms.” Mississippi Univ. for Women v. Hogan (1982) (Powell, J., dissenting). These traditions may of course be changed by the democratic decisions of the people, as they largely have been.

Today, however, change is forced upon Virginia, and reversion to single-sex education is prohibited nationwide, not by democratic processes but by order of this Court. Even while bemoaning the sorry, bygone days of “fixed notions” concerning women’s education, the Court favors current notions so fixedly that it is willing to write them into the Constitution of the United States by application of custom-built “tests.” This is not the interpretation of a Constitution, but the creation of one.



II

To reject the Court’s disposition today, however, it is not necessary to accept my view that the Court’s made-up tests cannot displace longstanding national traditions as the primary determinant of what the Constitution means. It is only necessary to apply honestly the test the Court has been applying to sex-based classifications for the past two decades. It is well settled, as Justice O’Connor stated some time ago for a unanimous Court, that we evaluate a statutory classification based on sex under a standard that lies “[b]etween th[e] extremes of rational basis review and strict scrutiny.” We have denominated this standard “intermediate scrutiny” and under it have inquired whether the statutory classification is “substantially related to an important governmental objective.” See, e.g., Craig v. Boren (1976).

Before I proceed to apply this standard to VMI, I must comment upon the manner in which the Court avoids doing so. . . . Although the Court in two places recites the test as stated in Hogan, which asks whether the State has demonstrated “that the classification serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives,” the Court never answers the question presented in anything resembling that form. When it engages in analysis, the Court instead prefers the phrase “exceedingly persuasive justification” from Hogan. The Court’s nine invocations of that phrase . . . would be unobjectionable if the Court acknowledged that whether a “justification” is “exceedingly persuasive” must be assessed by asking “[whether] the classification serves important governmental objectives and [whether] the discriminatory means employed are substantially related to the achievement of those objectives.” Instead, however, the Court proceeds to interpret “exceedingly persuasive justification” in a fashion that contradicts the reasoning of Hogan and our other precedents.
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That is essential to the Court’s result, which can only be achieved by establishing that intermediate scrutiny is not survived if there are some women interested in attending VMI, capable of undertaking its activities, and able to meet its physical demands. Thus, the Court summarizes its holding as follows:


In contrast to the generalizations about women on which Virginia rests, we note again these dispositive realities: VMI’s implementing methodology is not inherently unsuitable to women; some women do well under the adversative model; some women, at least, would want to attend VMI if they had the opportunity; some women are capable of all of the individual activities required of VMI cadets and can meet the physical standards VMI now imposes on men. (internal quotation marks, citations, and punctuation omitted, emphasis added).



Similarly, the Court states that “[t]he State’s justification for excluding all women from ‘citizen-soldier’ training for which some are qualified . . . cannot rank as ‘exceedingly persuasive.’...”

Only the amorphous “exceedingly persuasive justification” phrase, and not the standard elaboration of intermediate scrutiny, can be made to yield this conclusion that VMI’s single-sex composition is unconstitutional because there exist several women (or, one would have to conclude under the Court’s reasoning, a single woman) willing and able to undertake VMI’s program. Intermediate scrutiny has never required a least-restrictive-means analysis, but only a “substantial relation” between the classification and the state interests that it serves. . . . There is simply no support in our cases for the notion that a sex-based classification is invalid unless it relates to characteristics that hold true in every instance. . . . Our task is to clarify the law —  not to muddy the waters, and not to exact overcompliance by intimidation. The States and the Federal Government are entitled to know before they act the standard to which they will be held, rather than be compelled to guess about the outcome of Supreme Court peek-a-boo. . . .

And of course normal, rational-basis review of sex-based classifications would be much more in accord with the genesis of heightened standards of judicial review, the famous footnote in United States v. Carolene Products Co. (1938), which said (intimatingly) that we did not have to inquire in the case at hand “whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.” It is hard to consider women a “discrete and insular minorit[y]” unable to employ the “political processes ordinarily to be relied upon,” when they constitute a majority of the electorate. And the suggestion that they are incapable of exerting that political power smacks of the same paternalism that the Court so roundly condemns. . . .



IV

. . . Under the constitutional principles announced and applied today, single-sex public education is unconstitutional. By going through the motions of applying a balancing test —  asking whether the State has adduced an “exceedingly persuasive justification” for its sex-based classification —  the Court creates the illusion that government officials in some future case will have a clear shot at justifying some sort of single-sex public education. Indeed, the Court seeks to create even a greater illusion than that: It purports to have said 498nothing of relevance to other public schools at all. “We address specifically and only an educational opportunity recognized . . . as ‘unique.’...”

[Yet,] the rationale of today’s decision is sweeping: for sex-based classifications, a redefinition of intermediate scrutiny that makes it indistinguishable from strict scrutiny. Indeed, the Court indicates that if any program restricted to one sex is “uniqu[e],” it must be opened to members of the opposite sex “who have the will and capacity” to participate in it. I suggest that the single-sex program that will not be capable of being characterized as “unique” is not only unique but nonexistent.8

In any event, regardless of whether the Court’s rationale leaves some small amount of room for lawyers to argue, it ensures that single-sex public education is functionally dead. The costs of litigating the constitutionality of a single-sex education program, and the risks of ultimately losing that litigation, are simply too high to be embraced by public officials. Any person with standing to challenge any sex-based classification can haul the State into federal court and compel it to establish by evidence (presumably in the form of expert testimony) that there is an “exceedingly persuasive justification” for the classification. Should the courts happen to interpret that vacuous phrase as establishing a standard that is not utterly impossible of achievement, there is considerable risk that whether the standard has been met will not be determined on the basis of the record evidence —  indeed, that will necessarily be the approach of any court that seeks to walk the path the Court has trod today. No state official in his right mind will buy such a high-cost, high-risk lawsuit by commencing a single-sex program. The enemies of single-sex education have won; by persuading only seven Justices (five would have been enough) that their view of the world is enshrined in the Constitution, they have effectively imposed that view on all 50 States.

This is especially regrettable because, as the District Court here determined, educational experts in recent years have increasingly come to “suppor[t] [the] view that substantial educational benefits flow from a single-gender environment, be it male or female, that cannot be replicated in a coeducational setting.” (emphasis added). “The evidence in th[is] case,” for example, “is virtually uncontradicted” to that effect. Until quite recently, some public officials have attempted to institute new single-sex programs, at least as experiments. In 1991, for example, the Detroit Board of Education announced a program to establish three boys-only schools for inner-city youth; it was met with a lawsuit, a preliminary injunction was swiftly entered by a District Court that purported to rely on Hogan, and the Detroit Board of Education voted to abandon the litigation and thus abandon the plan. Today’s opinion assures that no such experiment will be tried again.

There are few extant single-sex public educational programs. The potential of today’s decision for widespread disruption of existing institutions lies in its application to private single-sex education. Government support is immensely important to private educational institutions. Mary Baldwin College —  which designed and runs VWIL —  notes 499that private institutions of higher education in the 1990-1991 school year derived approximately 19 percent of their budgets from federal, state, and local government funds, not including financial aid to students. Charitable status under the tax laws is also highly significant for private educational institutions, and it is certainly not beyond the Court that rendered today’s decision to hold that a donation to a single-sex college should be deemed contrary to public policy and therefore not deductible if the college discriminates on the basis of sex. . . .

The issue will be not whether government assistance turns private colleges into state actors, but whether the government itself would be violating the Constitution by providing state support to single-sex colleges. . . . The only hope for state-assisted single-sex private schools is that the Court will not apply in the future the principles of law it has applied today. That is a substantial hope, I am happy and ashamed to say. After all, did not the Court today abandon the principles of law it has applied in our earlier sex-classification cases? And does not the Court positively invite private colleges to rely upon our ad-hocery by assuring them this case is “unique”? I would not advise the foundation of any new single-sex college (especially an all-male one) with the expectation of being allowed to receive any government support; but it is too soon to abandon in despair those single-sex colleges already in existence. It will certainly be possible for this Court to write a future opinion that ignores the broad principles of law set forth today, and that characterizes as utterly dispositive the opinion’s perceptions that VMI was a uniquely prestigious all-male institution, conceived in chauvinism, etc., I will not join that opinion.

Justice Brandeis said it is “one of the happy incidents of the federal system that a single courageous State may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.” New State Ice Co. v. Liebmann (1932) (dissenting opinion). But it is one of the unhappy incidents of the federal system that a self-righteous Supreme Court, acting on its Members’ personal view of what would make a “more perfect Union” (a criterion only slightly more restrictive than a “more perfect world”), can impose its own favored social and economic dispositions nationwide. . . . [T]his places it beyond the power of a “single courageous State,” not only to introduce novel dispositions that the Court frowns upon, but to reintroduce, or indeed even adhere to, disfavored dispositions that are centuries old. The sphere of self-government reserved to the people of the Republic is progressively narrowed. . . .


[image: Justices Antonin Scalia and Ruth Bader Ginsberg sit on a platform atop an elephant waving to the camera]

Though Justices Scalia and Ginsburg often found themselves on the opposite side of cases, they were close friends. Here, they found themselves on the same side of an elephant during a trip to India.
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B. OTHER TYPES OF DISCRIMINATION AND “HEIGHTENED” RATIONAL BASIS SCRUTINY

ASSIGNMENT 2

Professor Gerald Gunther famously described strict scrutiny as “strict in theory and fatal in fact.”* In other words, no statute can meet this exacting standard of review. In contrast, statutes reviewed with rational basis scrutiny are almost always upheld. However, in cases such as Korematsu, Grutter, and Fisher II, the Court upheld race-based classifications; in the latter two decisions, the requirements of strict scrutiny were satisfied.

There have also been a handful of exceptional cases where the Court reviewed a non-suspect classification with rational basis scrutiny that had more “bite.” In these decisions, the Justices found the law unconstitutional, despite their use of the seemingly deferential standard of review. The Justices seemed to be of two minds about the government’s classifications in these cases. On the one hand, something about the classification made the Court hesitant to identify it as “suspect.” A suspect classification would have triggered strict scrutiny. On the other hand, something about the facts led the Court to apply a test that was more demanding than rational basis scrutiny, as defined by Williamson v. Lee Optical. We will consider two well-known cases that used heightened rational basis review: Cleburne v. Cleburne Living Center, Inc. (1985) and Romer v. Evans (1996).


STUDY GUIDE


	Can you think of a reason why the Court might not want to declare the existence of a new suspect class in Cleburne v. Cleburne Living Center, Inc.?

	How exactly does heightened rational basis scrutiny work? Is it strict scrutiny in disguise? Or is this form of review really intermediate scrutiny?

	Justice Stevens concurred in Cleburne and in Craig v. Boren. What is the “single standard” that should be applied “in a reasonably consistent fashion”?

	Does heightened rational basis scrutiny resemble the sort of scrutiny employed by the Lochner majority? By Justice Harlan’s dissent? By Justice Holmes’s dissent?

	Would it be practical for the Court to employ this type of scrutiny more widely? Would it be desirable? Why or why not?

	Cleburne cited United States Dep’t of Agriculture v. Moreno, which found that “a bare . . . desire to harm a politically unpopular group” is not a legitimate state interest. 413 U.S. 528 (1973). Justice Kennedy would rely on this precedent in other heightened rational basis cases concerning sexual orientation.

	How do the Cleburne dissenters criticize the majority’s approach?

	Justice Marshall dissented. He invoked Williamson v. Lee Optical (Chapter 13). What is he concerned about?




501


Cleburne v. Cleburne Living Center, Inc. 473 U.S. 432 (1985)
[image: ] Video on CasebookConnect.com

Justice White delivered the opinion of the Court.

A Texas city denied a special use permit for the operation of a group home for the mentally retarded, acting pursuant to a municipal zoning ordinance requiring permits for such homes. The Court of Appeals for the Fifth Circuit held that mental retardation is a “quasi-suspect” classification and that the ordinance violated the Equal Protection Clause because it did not substantially further an important governmental purpose. We hold that a lesser standard of scrutiny is appropriate, but conclude that under that standard the ordinance is invalid as applied in this case.

In July 1980, respondent Jan Hannah purchased a building at 201 Featherston Street in the city of Cleburne, Texas, with the intention of leasing it to Cleburne Living Center, Inc. (CLC), for the operation of a group home for the mentally retarded. It was anticipated that the home would house 13 retarded men and women, who would be under the constant supervision of CLC staff members. The house had four bedrooms and two baths, with a half bath to be added. CLC planned to comply with all applicable state and federal regulations.

The city informed CLC that a special use permit would be required for the operation of a group home at the site, and CLC accordingly submitted a permit application. [I]n response to a subsequent inquiry from CLC, the city explained that under the zoning regulations applicable to the site, a special use permit, renewable annually, was required for the construction of “[h]ospitals for the insane or feeble-minded, or alcoholic [sic] or drug addicts, or penal or correctional institutions.” The city had determined that the proposed group home should be classified as a “hospital for the feebleminded.” After holding a public hearing on CLC’s application, the City Council voted 3 to 1 to deny a special use permit. CLC then filed suit in Federal District Court against the city and a number of its officials, alleging, inter alia, that the zoning ordinance was invalid on its face and as applied because it discriminated against the mentally retarded in violation of the equal protection rights of CLC and its potential residents. . . .

The Equal Protection Clause of the Fourteenth Amendment commands that no State shall “deny to any person within its jurisdiction the equal protection of the laws,” which is essentially a direction that all persons similarly situated should be treated alike. . . . The general rule is that legislation is presumed to be valid and will be sustained if the classification drawn by the statute is rationally related to a legitimate state interest. When social or economic legislation is at issue, the Equal Protection Clause allows the States wide latitude and the Constitution presumes that even improvident decisions will eventually be rectified by the democratic processes.

The general rule gives way, however, when a statute classifies by race, alienage, or national origin. These factors are so seldom relevant to the achievement of any legitimate state interest that laws grounded in such considerations are deemed to reflect prejudice and antipathy —  a view that those in the burdened class are not as worthy or deserving as others. For these reasons and because such discrimination is unlikely to be soon rectified by legislative means, these laws are subjected to strict scrutiny and will be sustained only if they are suitably tailored to serve a compelling state interest. . . .

Legislative classifications based on gender also call for a heightened standard of review. “[W]hat differentiates sex from such nonsuspect statuses as intelligence or 502physical disability . . . is that the sex characteristic frequently bears no relation to ability to perform or contribute to society.” Frontiero v. Richardson (1973). Rather than resting on meaningful considerations, statutes distributing benefits and burdens between the sexes in different ways very likely reflect outmoded notions of the relative capabilities of men and women. A gender classification fails unless it is substantially related to a sufficiently important governmental interest. . . .

We have declined, however, to extend heightened review to differential treatment based on age:


While the treatment of the aged in this Nation has not been wholly free of discrimination, such persons, unlike, say, those who have been discriminated against on the basis of race or national origin, have not experienced a “history of purposeful unequal treatment” or been subjected to unique disabilities on the basis of stereo-typed characteristics not truly indicative of their abilities.



Massachusetts Board of Retirement v. Murgia (1976).

The lesson of Murgia is that where individuals in the group affected by a law have distinguishing characteristics relevant to interests the State has the authority to implement, the courts have been very reluctant, as they should be in our federal system and with our respect for the separation of powers, to closely scrutinize legislative choices as to whether, how, and to what extent those interests should be pursued. In such cases, the Equal Protection Clause requires only a rational means to serve a legitimate end.

Against this background, we conclude for several reasons that the Court of Appeals erred in holding mental retardation a quasi-suspect classification calling for a more exacting standard of judicial review than is normally accorded economic and social legislation. First, it is undeniable, and it is not argued otherwise here, that those who are mentally retarded have a reduced ability to cope with and function in the everyday world. Nor are they all cut from the same pattern: as the testimony in this record indicates, they range from those whose disability is not immediately evident to those who must be constantly cared for. They are thus different, immutably so, in relevant respects, and the States’ interest in dealing with and providing for them is plainly a legitimate one. How this large and diversified group is to be treated under the law is a difficult and often a technical matter, very much a task for legislators guided by qualified professionals and not by the perhaps ill-informed opinions of the judiciary. Heightened scrutiny inevitably involves substantive judgments about legislative decisions, and we doubt that the predicate for such judicial oversight is present where the classification deals with mental retardation.

Second, the distinctive legislative response, both national and state, to the plight of those who are mentally retarded demonstrates not only that they have unique problems, but also that the lawmakers have been addressing their difficulties in a manner that belies a continuing antipathy or prejudice and a corresponding need for more intrusive oversight by the judiciary. . . . Such legislation thus singling out the retarded for special treatment reflects the real and undeniable differences between the retarded and others. That a civilized and decent society expects and approves such legislation indicates that governmental consideration of those differences in the vast majority of situations is not only legitimate but also desirable. It may be, as CLC contends, that legislation designed to benefit, rather than disadvantage, the retarded would generally withstand examination 503under a test of heightened scrutiny. The relevant inquiry, however, is whether heightened scrutiny is constitutionally mandated in the first instance. Even assuming that many of these laws could be shown to be substantially related to an important governmental purpose, merely requiring the legislature to justify its efforts in these terms may lead it to refrain from acting at all. Much recent legislation intended to benefit the retarded also assumes the need for measures that might be perceived to disadvantage them. The Education of the Handicapped Act, for example, requires an “appropriate” education, not one that is equal in all respects to the education of nonretarded children; clearly, admission to a class that exceeded the abilities of a retarded child would not be appropriate. . . . Especially given the wide variation in the abilities and needs of the retarded themselves, governmental bodies must have a certain amount of flexibility and freedom from judicial oversight in shaping and limiting their remedial efforts.

Third, the legislative response, which could hardly have occurred and survived without public support, negates any claim that the mentally retarded are politically powerless in the sense that they have no ability to attract the attention of the lawmakers. Any minority can be said to be powerless to assert direct control over the legislature, but if that were a criterion for higher level scrutiny by the courts, much economic and social legislation would now be suspect.

Fourth, if the large and amorphous class of the mentally retarded were deemed quasi-suspect . . . , it would be difficult to find a principled way to distinguish a variety of other groups who have perhaps immutable disabilities setting them off from others, who cannot themselves mandate the desired legislative responses, and who can claim some degree of prejudice from at least part of the public at large. One need mention in this respect only the aging, the disabled, the mentally ill, and the infirm. We are reluctant to set out on that course, and we decline to do so.

Doubtless, there have been and there will continue to be instances of discrimination against the retarded that are in fact invidious, and that are properly subject to judicial correction under constitutional norms. But the appropriate method of reaching such instances is not to create a new quasi-suspect classification and subject all governmental action based on that classification to more searching evaluation. Rather, we should look to the likelihood that governmental action premised on a particular classification is valid as a general matter, not merely to the specifics of the case before us. Because mental retardation is a characteristic that the government may legitimately take into account in a wide range of decisions, and because both State and Federal Governments have recently committed themselves to assisting the retarded, we will not presume that any given legislative action, even one that disadvantages retarded individuals, is rooted in considerations that the Constitution will not tolerate. . . .

Our refusal to recognize the retarded as a quasi-suspect class does not leave them entirely unprotected from invidious discrimination. To withstand equal protection review, legislation that distinguishes between the mentally retarded and others must be rationally related to a legitimate governmental purpose. This standard, we believe, affords government the latitude necessary both to pursue policies designed to assist the retarded in realizing their full potential, and to freely and efficiently engage in activities that burden the retarded in what is essentially an incidental manner. The State may not rely on a classification whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or irrational. United States Dept. of Agriculture v. Moreno 504(1973). Furthermore, some objectives —  such as “a bare . . . desire to harm a politically unpopular group,” are not legitimate state interests. Beyond that, the mentally retarded, like others, have and retain their substantive constitutional rights in addition to the right to be treated equally by the law.

We turn to the issue of the validity of the zoning ordinance insofar as it requires a special use permit for homes for the mentally retarded. . . . The constitutional issue is clearly posed. The city does not require a special use permit in an R-3 zone for apartment houses, multiple dwellings, boarding and lodging houses, fraternity or sorority houses, dormitories, apartment hotels, hospitals, sanitariums, nursing homes for convalescents or the aged (other than for the insane or feebleminded or alcoholics or drug addicts), private clubs or fraternal orders, and other specified uses. It does, however, insist on a special permit for the Featherston home, and it does so, as the District Court found, because it would be a facility for the mentally retarded. May the city require the permit for this facility when other care and multiple-dwelling facilities are freely permitted? . . .

Because in our view the record does not reveal any rational basis for believing that the Featherston home would pose any special threat to the city’s legitimate interests, we affirm the judgment below insofar as it holds the ordinance invalid as applied in this case.

The District Court found that the City Council’s insistence on the permit rested on several factors. First, the Council was concerned with the negative attitude of the majority of property owners located within 200 feet of the Featherston facility, as well as with the fears of elderly residents of the neighborhood. But mere negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding, are not permissible bases for treating a home for the mentally retarded differently from apartment houses, multiple dwellings, and the like. It is plain that the electorate as a whole, whether by referendum or otherwise, could not order city action violative of the Equal Protection Clause, and the city may not avoid the strictures of that Clause by deferring to the wishes or objections of some fraction of the body politic. “Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.” Palmore v. Sidoti (1984).

Second, the Council had two objections to the location of the facility. It was concerned that the facility was across the street from a junior high school, and it feared that the students might harass the occupants of the Featherston home. But the school itself is attended by about 30 mentally retarded students, and denying a permit based on such vague, undifferentiated fears is again permitting some portion of the community to validate what would otherwise be an equal protection violation. The other objection to the home’s location was that it was located on “a five hundred year flood plain.” This concern with the possibility of a flood, however, can hardly be based on a distinction between the Featherston home and, for example, nursing homes, homes for convalescents or the aged, or sanitariums or hospitals, any of which could be located on the Featherston site without obtaining a special use permit. The same may be said of another concern of the Council —  doubts about the legal responsibility for actions which the mentally retarded might take. If there is no concern about legal responsibility with respect to other uses that would be permitted in the area, such as boarding and fraternity houses, it is difficult to believe that the groups of mildly or moderately mentally retarded individuals who would live at 201 Featherston would present any different or special hazard.
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Fourth, the Council was concerned with the size of the home and the number of people that would occupy it. . . . [But] there would be no restrictions on the number of people who could occupy this home as a boarding house, nursing home, family dwelling, fraternity house, or dormitory. . . . In the words of the Court of Appeals, “[t]he City never justifies its apparent view that other people can live under such ‘crowded’ conditions when mentally retarded persons cannot.”

In the courts below, the city also urged that the ordinance is aimed at avoiding concentration of population and at lessening congestion of the streets. These concerns obviously fail to explain why apartment houses, fraternity and sorority houses, hospitals and the like, may freely locate in the area without a permit. So, too, the expressed worry about fire hazards, the serenity of the neighborhood, and the avoidance of danger to other residents fail rationally to justify singling out a home such as 201 Featherston for the special use permit, yet imposing no such restrictions on the many other uses freely permitted in the neighborhood.

The short of it is that requiring the permit in this case appears to us to rest on an irrational prejudice against the mentally retarded, including those who would occupy the Featherston facility and who would live under the closely supervised and highly regulated conditions expressly provided for by state and federal law.

The judgment of the Court of Appeals is affirmed insofar as it invalidates the zoning ordinance as applied to the Featherston home. . . .

Justice Stevens, with whom The Chief Justice joins, concurring.

The Court of Appeals disposed of this case as if a critical question to be decided were which of three clearly defined standards of equal protection review should be applied to a legislative classification discriminating against the mentally retarded.1 In fact, our cases have not delineated three —  or even one or two —  such well-defined standards. Rather, our cases reflect a continuum of judgmental responses to differing classifications which have been explained in opinions by terms ranging from “strict scrutiny” at one extreme to “rational basis” at the other. I have never been persuaded that these so-called “standards” adequately explain the decisional process. Cases involving classifications based on alienage, illegal residency, illegitimacy, gender, age, or —  as in this case —  mental retardation, do not fit well into sharply defined classifications.

“I am inclined to believe that what has become known as the [tiered] analysis of equal protection claims does not describe a completely logical method of deciding cases, but rather is a method the Court has employed to explain decisions that actually apply a single standard in a reasonably consistent fashion.” Craig v. Boren (1976) (Stevens, J., concurring) . . . .

In this Court, the city has argued that the discrimination was really motivated by a desire to protect the mentally retarded from the hazards presented by the neighborhood. Zoning ordinances are not usually justified on any such basis, and in this case, for the reasons explained by the Court, I find that justification wholly unconvincing. I cannot believe that a rational member of this disadvantaged class could ever approve of the discriminatory application of the city’s ordinance in this case.
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Justice Marshall, with whom Justice Brennan and Justice Blackmun join, concurring in the judgment in part and dissenting in part. . . .

The Court holds the ordinance invalid on rational-basis grounds and disclaims that anything special, in the form of heightened scrutiny, is taking place. Yet Cleburne’s ordinance surely would be valid under the traditional rational-basis test applicable to economic and commercial regulation. In my view, it is important to articulate, as the Court does not, the facts and principles that justify subjecting this zoning ordinance to the searching review —  the heightened scrutiny —  that actually leads to its invalidation. . . . Because I dissent from this novel and truncated remedy, and because I cannot accept the Court’s disclaimer that no “more exacting standard” than ordinary rational-basis review is being applied, I write separately. . . .

Cleburne’s ordinance is invalidated only after being subjected to precisely the sort of probing inquiry associated with heightened scrutiny. To be sure, the Court does not label its handiwork heightened scrutiny, and perhaps the method employed must hereafter be called “second order” rational-basis review rather than “heightened scrutiny.” But however labeled, the rational-basis test invoked today is most assuredly not the rational-basis test of Williamson v. Lee Optical of Oklahoma, Inc. (1955). . . .

The Court, for example, concludes that legitimate concerns for fire hazards or the serenity of the neighborhood do not justify singling out respondents to bear the burdens of these concerns, for analogous permitted uses appear to pose similar threats. Yet under the traditional and most minimal version of the rational-basis test, “reform may take one step at a time, addressing itself to the phase of the problem which seems most acute to the legislative mind.” Williamson. The “record” is said not to support the ordinance’s classifications, but under the traditional standard we do not sift through the record to determine whether policy decisions are squarely supported by a firm factual foundation. Finally, the Court further finds it “difficult to believe” that the retarded present different or special hazards inapplicable to other groups. In normal circumstances, the burden is not on the legislature to convince the Court that the lines it has drawn are sensible; legislation is presumptively constitutional. . . . The same imprecision in a similar ordinance that required opticians but not optometrists to be licensed to practice, see Williamson v. Lee Optical of Oklahoma, Inc. . . . would hardly be fatal to the statutory scheme.

The refusal to acknowledge that something more than minimum rationality review is at work here is, in my view, unfortunate in at least two respects. The suggestion that the traditional rational-basis test allows this sort of searching inquiry creates precedent for this Court and lower courts to subject economic and commercial classifications to similar and searching “ordinary” rational-basis review —  a small and regrettable step back toward the days of Lochner v. New York (1905). Moreover, by failing to articulate the factors that justify today’s “second order” rational-basis review, the Court provides no principled foundation for determining when more searching inquiry is to be invoked. Lower courts are thus left in the dark on this important question, and this Court remains unaccountable for its decisions employing, or refusing to employ, particularly searching scrutiny. . . .

Potentially discriminatory classifications exist only where some constitutional basis can be found for presuming that equal rights are required. Discrimination, in the Fourteenth Amendment sense, connotes a substantive constitutional judgment that two individuals or groups are entitled to be treated equally with respect to something. 507With regard to economic and commercial matters, no basis for such a conclusion exists, for as Justice Holmes urged the Lochner Court, the Fourteenth Amendment was not “intended to embody a particular economic theory....” Lochner (dissenting). As a matter of substantive policy, therefore, government is free to move in any direction, or to change directions, in the economic and commercial sphere. The structure of economic and commercial life is a matter of political compromise, not constitutional principle, and no norm of equality requires that there be as many opticians as optometrists, see Williamson.

But the Fourteenth Amendment does prohibit other results under virtually all circumstances, such as castes created by law along racial or ethnic lines, Loving v. Virginia (1967), and significantly constrains the range of permissible government choices where gender or illegitimacy, for example, are concerned. Where such constraints, derived from the Fourteenth Amendment, are present, and where history teaches that they have systemically been ignored, a “more searching judicial inquiry” is required. United States v. Carolene Products Co., n.4 (1938).

That more searching inquiry, be it called heightened scrutiny or “second order” rational-basis review, is a method of approaching certain classifications skeptically, with judgment suspended until the facts are in and the evidence considered. The government must establish that the classification is substantially related to important and legitimate objectives, see, e.g., Craig v. Boren (1976), so that valid and sufficiently weighty policies actually justify the departure from equality. Heightened scrutiny does not allow courts to second-guess reasoned legislative or professional judgments tailored to the unique needs of a group like the retarded, but it does seek to assure that the hostility or thoughtlessness with which there is reason to be concerned has not carried the day. By invoking heightened scrutiny, the Court recognizes, and compels lower courts to recognize, that a group may well be the target of the sort of prejudiced, thoughtless, or stereotyped action that offends principles of equality found in the Fourteenth Amendment. Where classifications based on a particular characteristic have done so in the past, and the threat that they may do so remains, heightened scrutiny is appropriate.24

As the history of discrimination against the retarded and its continuing legacy amply attest, the mentally retarded have been, and in some areas may still be, the targets of action the Equal Protection Clause condemns. With respect to a liberty so valued as the right to establish a home in the community, and so likely to be denied on the basis of irrational fears and outright hostility, heightened scrutiny is surely appropriate. . . . I would affirm the judgment of the Court of Appeals in its entirety and would strike down on its face the provision at issue. I therefore concur in the judgment in part and dissent in part.

508


STUDY GUIDE


	Why might the Romer Court not have wanted to recognize sexual orientation as a new suspect class? Is there something else going on in the dispute between the majority and the dissent that was absent in Cleburne? (Hint: Is there some disagreement about what constitutes “a legitimate state interest”? Who gets the better of that exchange?)

	Justice Scalia dissented in Romer. He analogized legal prohibitions on homosexuality with bans on polygamy and cruelty to animals. How would you respond to that comparison?

	Justice Scalia relied on Bowers v. Hardwick (1986). This case upheld a criminal prohibition on sodomy. Bowers was later reversed by Lawrence v. Texas (2003). Justice Kennedy, who wrote the majority opinion in Romer, also wrote the Court’s opinion in Lawrence. We will read Bowers and Lawrence in Chapter 16.






Romer v. Evans 517 U.S. 620 (1996)
[image: ] Video on CasebookConnect.com

Justice Kennedy delivered the opinion of the Court, in which Stevens, O’Connor, Souter, Ginsburg, and Breyer, JJ., joined.


Advertisements urging people to vote Yes on Amendment 2 appeared in Colorado newspapers with the caption, “Stop special class status for homosexuality.”



One century ago, the first Justice Harlan admonished this Court that the Constitution “neither knows nor tolerates classes among citizens.” Plessy v. Ferguson (1896) (dissenting opinion). Unheeded then, those words now are understood to state a commitment to the law’s neutrality where the rights of persons are at stake. The Equal Protection Clause enforces this principle and today requires us to hold invalid a provision of Colorado’s Constitution.


I

The enactment challenged in this case is an amendment to the Constitution of the State of Colorado, adopted in a 1992 statewide referendum. The parties and the state courts refer to it as “Amendment 2,” its designation when submitted to the voters. The impetus for the amendment and the contentious campaign that preceded its adoption came in large part from ordinances that had been passed in various Colorado municipalities. For example, the cities of Aspen and Boulder and the City and County of Denver each had enacted ordinances which banned discrimination in many transactions and activities, including housing, employment, education, public accommodations, and health and welfare services. What gave rise to the statewide controversy was the 509protection the ordinances afforded to persons discriminated against by reason of their sexual orientation. Amendment 2 repeals these ordinances to the extent they prohibit discrimination on the basis of “homosexual, lesbian or bisexual orientation, conduct, practices or relationships.”

Yet Amendment 2, in explicit terms, does more than repeal or rescind these provisions. It prohibits all legislative, executive or judicial action at any level of state or local government designed to protect the named class, a class we shall refer to as homosexual persons or gays and lesbians. The amendment reads:


No Protected Status Based on Homosexual, Lesbian, or Bisexual Orientation. Neither the State of Colorado, through any of its branches or departments, nor any of its agencies, political subdivisions, municipalities or school districts, shall enact, adopt or enforce any statute, regulation, ordinance or policy whereby homosexual, lesbian or bisexual orientation, conduct, practices or relationships shall constitute or otherwise be the basis of or entitle any person or class of persons to have or claim any minority status, quota preferences, protected status or claim of discrimination. This Section of the Constitution shall be in all respects self-executing.



Soon after Amendment 2 was adopted, this litigation to declare its invalidity and enjoin its enforcement was commenced in the District Court for the City and County of Denver. Among the plaintiffs (respondents here) were homosexual persons, some of them government employees. They alleged that enforcement of Amendment 2 would subject them to immediate and substantial risk of discrimination on the basis of their sexual orientation. . . . The trial court granted a preliminary injunction to stay enforcement of Amendment 2, and an appeal was taken to the Supreme Court of Colorado. Sustaining the interim injunction and remanding the case for further proceedings, the State Supreme Court held that Amendment 2 was subject to strict scrutiny under the Fourteenth Amendment because it infringed the fundamental right of gays and lesbians to participate in the political process. . . . We granted certiorari, and now affirm the judgment, but on a rationale different from that adopted by the State Supreme Court.



II

The State’s principal argument in defense of Amendment 2 is that it puts gays and lesbians in the same position as all other persons. So, the State says, the measure does no more than deny homosexuals special rights. This reading of the amendment’s language is implausible. We rely not upon our own interpretation of the amendment but upon the authoritative construction of Colorado’s Supreme Court. The state court, deeming it unnecessary to determine the full extent of the amendment’s reach, found it invalid even on a modest reading of its implications. The critical discussion of the amendment . . . is as follows:


The immediate objective of Amendment 2 is, at a minimum, to repeal existing statutes, regulations, ordinances, and policies of state and local entities that barred discrimination based on sexual orientation. [ . . . ]

The “ultimate effect” of Amendment 2 is to prohibit any governmental entity from adopting similar, or more protective statutes, regulations, ordinances, or policies in the future unless the state constitution is first amended to permit such measures.



Sweeping and comprehensive is the change in legal status effected by this law. So much is evident from the ordinances that the Colorado Supreme Court declared would 510be void by operation of Amendment 2. Homosexuals, by state decree, are put in a solitary class with respect to transactions and relations in both the private and governmental spheres. The amendment withdraws from homosexuals, but no others, specific legal protection from the injuries caused by discrimination, and it forbids reinstatement of these laws and policies.

The change that Amendment 2 works in the legal status of gays and lesbians in the private sphere is far-reaching, both on its own terms and when considered in light of the structure and operation of modern anti-discrimination laws. That structure is well illustrated by contemporary statutes and ordinances prohibiting discrimination by providers of public accommodations. . . . Amendment 2 bars homosexuals from securing protection against the injuries that these public-accommodations laws address. That in itself is a severe consequence, but there is more. Amendment 2, in addition, nullifies specific legal protections for this targeted class in all transactions in housing, sale of real estate, insurance, health and welfare services, private education, and employment. Not confined to the private sphere, Amendment 2 also operates to repeal and forbid all laws or policies providing specific protection for gays or lesbians from discrimination by every level of Colorado government. . . .

Amendment 2’s reach may not be limited to specific laws passed for the benefit of gays and lesbians. It is a fair, if not necessary, inference from the broad language of the amendment that it deprives gays and lesbians even of the protection of general laws and policies that prohibit arbitrary discrimination in governmental and private settings. At some point in the systematic administration of these laws, an official must determine whether homosexuality is an arbitrary and thus forbidden basis for decision. Yet a decision to that effect would itself amount to a policy prohibiting discrimination on the basis of homosexuality, and so would appear to be no more valid under Amendment 2 than the specific prohibitions against discrimination the state court held invalid.

If this consequence follows from Amendment 2, as its broad language suggests, it would compound the constitutional difficulties the law creates. . . . [E]ven if, as we doubt, homosexuals could find some safe harbor in laws of general application, we cannot accept the view that Amendment 2’s prohibition on specific legal protections does no more than deprive homosexuals of special rights. To the contrary, the amendment imposes a special disability upon those persons alone. Homosexuals are forbidden the safeguards that others enjoy or may seek without constraint. They can obtain specific protection against discrimination only by enlisting the citizenry of Colorado to amend the state constitution or perhaps, on the State’s view, by trying to pass helpful laws of general applicability. This is so no matter how local or discrete the harm, no matter how public and widespread the injury. We find nothing special in the protections Amendment 2 withholds. These are protections taken for granted by most people either because they already have them or do not need them; these are protections against exclusion from an almost limitless number of transactions and endeavors that constitute ordinary civic life in a free society.



III

The Fourteenth Amendment’s promise that no person shall be denied the equal protection of the laws must co-exist with the practical necessity that most legislation classifies for one purpose or another, with resulting disadvantage to various groups or 511persons. We have attempted to reconcile the principle with the reality by stating that, if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end.

Amendment 2[’s] . . . sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but animus toward the class that it affects; it lacks a rational relationship to legitimate state interests. . . . By requiring that the classification bear a rational relationship to an independent and legitimate legislative end, we ensure that classifications are not drawn for the purpose of disadvantaging the group burdened by the law.

Amendment 2 confounds this normal process of judicial review. It is at once too narrow and too broad. It identifies persons by a single trait and then denies them protection across the board. The resulting disqualification of a class of persons from the right to seek specific protection from the law is unprecedented in our jurisprudence. The absence of precedent for Amendment 2 is itself instructive; “[d]iscriminations of an unusual character especially suggest careful consideration to determine whether they are obnoxious to the constitutional provision.” Louisville Gas & Elec. Co. v. Coleman (1928).

It is not within our constitutional tradition to enact laws of this sort. Central both to the idea of the rule of law and to our own Constitution’s guarantee of equal protection is the principle that government and each of its parts remain open on impartial terms to all who seek its assistance. . . . Respect for this principle explains why laws singling out a certain class of citizens for disfavored legal status or general hardships are rare. A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense. . . .

A second and related point is that laws of the kind now before us raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected. “[I]f the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare . . . desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.” Department of Agriculture v. Moreno (1973). Even laws enacted for broad and ambitious purposes often can be explained by reference to legitimate public policies which justify the incidental disadvantages they impose on certain persons. Amendment 2, however, in making a general announcement that gays and lesbians shall not have any particular protections from the law, inflicts on them immediate, continuing, and real injuries that outrun and belie any legitimate justifications that may be claimed for it. We conclude that, in addition to the far-reaching deficiencies of Amendment 2 that we have noted, the principles it offends, in another sense, are conventional and venerable; a law must bear a rational relationship to a legitimate governmental purpose and Amendment 2 does not.

The primary rationale the State offers for Amendment 2 is respect for other citizens’ freedom of association, and in particular the liberties of landlords or employers who have personal or religious objections to homosexuality. Colorado also cites its interest in conserving resources to fight discrimination against other groups. The breadth of the Amendment is so far removed from these particular justifications that we find it impossible to credit them. We cannot say that Amendment 2 is directed to any identifiable legitimate purpose or discrete objective. It is a status-based enactment divorced from any factual context from which we could discern a relationship to legitimate state interests; it 512is a classification of persons undertaken for its own sake, something the Equal Protection Clause does not permit. “[C]lass legislation . . . [is] obnoxious to the prohibitions of the Fourteenth Amendment....” Civil Rights Cases (1883).

We must conclude that Amendment 2 classifies homosexuals not to further a proper legislative end but to make them unequal to everyone else. This Colorado cannot do. A State cannot so deem a class of persons a stranger to its laws. Amendment 2 violates the Equal Protection Clause, and the judgment of the Supreme Court of Colorado is affirmed.

Justice Scalia, with whom The Chief Justice and Justice Thomas join, dissenting.

The Court has mistaken a Kulturkampf for a fit of spite. The constitutional amendment before us here is not the manifestation of a “bare . . . desire to harm” homosexuals, but is rather a modest attempt by seemingly tolerant Coloradans to preserve traditional sexual mores against the efforts of a politically powerful minority to revise those mores through use of the laws. That objective, and the means chosen to achieve it, are not only unimpeachable under any constitutional doctrine hitherto pronounced (hence the opinion’s heavy reliance upon principles of righteousness rather than judicial holdings); they have been specifically approved by the Congress of the United States and by this Court.

In holding that homosexuality cannot be singled out for disfavorable treatment, the Court contradicts a decision, unchallenged here, pronounced only 10 years ago, see Bowers v. Hardwick (1986), and places the prestige of this institution behind the proposition that opposition to homosexuality is as reprehensible as racial or religious bias. Whether it is or not is precisely the cultural debate that gave rise to the Colorado constitutional amendment (and to the preferential laws against which the amendment was directed). Since the Constitution of the United States says nothing about this subject, it is left to be resolved by normal democratic means, including the democratic adoption of provisions in state constitutions. This Court has no business imposing upon all Americans the resolution favored by the elite class from which the Members of this institution are selected, pronouncing that “animosity” toward homosexuality is evil. I vigorously dissent.



I

Let me first discuss Part II of the Court’s opinion, its longest section, which is devoted to rejecting the State’s arguments that Amendment 2 “puts gays and lesbians in the same position as all other persons,” and “does no more than deny homosexuals special rights.” The Court concludes that this reading of Amendment 2’s language is “implausible” under the “authoritative construction” given Amendment 2 by the Supreme Court of Colorado. . . . The only denial of equal treatment it contends homosexuals have suffered is this: They may not obtain preferential treatment without amending the state constitution. That is to say, the principle underlying the Court’s opinion is that one who is accorded equal treatment under the laws, but cannot as readily as others obtain preferential treatment under the laws, has been denied equal protection of the laws. If merely stating this alleged “equal protection” violation does not suffice to refute it, our constitutional jurisprudence has achieved terminal silliness.
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The central thesis of the Court’s reasoning is that any group is denied equal protection when, to obtain advantage (or, presumably, to avoid disadvantage), it must have recourse to a more general and hence more difficult level of political decisionmaking than others. The world has never heard of such a principle, which is why the Court’s opinion is so long on emotive utterance and so short on relevant legal citation. And it seems to me most unlikely that any multilevel democracy can function under such a principle. For whenever a disadvantage is imposed, or conferral of a benefit is prohibited, at one of the higher levels of democratic decisionmaking (i.e., by the state legislature rather than local government, or by the people at large in the state constitution rather than the legislature), the affected group has (under this theory) been denied equal protection. To take the simplest of examples, consider a state law prohibiting the award of municipal contracts to relatives of mayors or city councilmen. Once such a law is passed, the group composed of such relatives must, in order to get the benefit of city contracts, persuade the state legislature —  unlike all other citizens, who need only persuade the municipality. It is ridiculous to consider this a denial of equal protection, which is why the Court’s theory is unheard-of. . . .



II

I turn next to whether there was a legitimate rational basis for the substance of the constitutional amendment —  for the prohibition of special protection for homosexuals.1 It is unsurprising that the Court avoids discussion of this question, since the answer is so obviously yes. The case most relevant to the issue before us today is not even mentioned in the Court’s opinion: In Bowers v. Hardwick (1986), we held that the Constitution does not prohibit what virtually all States had done from the founding of the Republic until very recent years —  making homosexual conduct a crime. That holding is unassailable, except by those who think that the Constitution changes to suit current fashions. But in any event it is a given in the present case: Respondents’ briefs did not urge overruling Bowers, and at oral argument respondents’ counsel expressly disavowed any intent to seek such overruling. If it is constitutionally permissible for a State to make homosexual conduct criminal, surely it is constitutionally permissible for a State to enact other laws merely disfavoring homosexual conduct. . . . And a fortiori it is constitutionally permissible for a State to adopt a provision not even disfavoring homosexual conduct, but merely prohibiting all levels of state government from bestowing special protections upon homosexual conduct. . . .

[A]ssuming that, in Amendment 2, a person of homosexual “orientation” is someone who does not engage in homosexual conduct but merely has a tendency or desire to do so, Bowers still suffices to establish a rational basis for the provision. If it is rational to criminalize the conduct, surely it is rational to deny special favor and protection to those 514with a self-avowed tendency or desire to engage in the conduct. Indeed, where criminal sanctions are not involved, homosexual “orientation” is an acceptable stand-in for homosexual conduct. . . .



III

The foregoing suffices to establish what the Court’s failure to cite any case remotely in point would lead one to suspect: No principle set forth in the Constitution, nor even any imagined by this Court in the past 200 years, prohibits what Colorado has done here. But the case for Colorado is much stronger than that. What it has done is not only unprohibited, but eminently reasonable, with close, congressionally approved precedent in earlier constitutional practice.

First, as to its eminent reasonableness. The Court’s opinion contains grim, disapproving hints that Coloradans have been guilty of “animus” or “animosity” toward homosexuality, as though that has been established as Unamerican. Of course it is our moral heritage that one should not hate any human being or class of human beings. But I had thought that one could consider certain conduct reprehensible —  murder, for example, or polygamy, or cruelty to animals —  and could exhibit even “animus” toward such conduct. Surely that is the only sort of “animus” at issue here: moral disapproval of homosexual conduct, the same sort of moral disapproval that produced the centuries-old criminal laws that we held constitutional in Bowers. The Colorado amendment does not, to speak entirely precisely, prohibit giving favored status to people who are homosexuals; they can be favored for many reasons —  for example, because they are senior citizens or members of racial minorities. But it prohibits giving them favored status because of their homosexual conduct —  that is, it prohibits favored status for homosexuality.

But though Coloradans are, as I say, entitled to be hostile toward homosexual conduct, the fact is that the degree of hostility reflected by Amendment 2 is the smallest conceivable. The Court’s portrayal of Coloradans as a society fallen victim to pointless, hate-filled “gay-bashing” is so false as to be comical. Colorado not only is one of the 25 States that have repealed their antisodomy laws, but was among the first to do so. But the society that eliminates criminal punishment for homosexual acts does not necessarily abandon the view that homosexuality is morally wrong and socially harmful; often, abolition simply reflects the view that enforcement of such criminal laws involves unseemly intrusion into the intimate lives of citizens.

There is a problem, however, which arises when criminal sanction of homosexuality is eliminated but moral and social disapprobation of homosexuality is meant to be retained. The Court cannot be unaware of that problem; it is evident in many cities of the country, and occasionally bubbles to the surface of the news, in heated political disputes over such matters as the introduction into local schools of books teaching that homosexuality is an optional and fully acceptable “alternate life style.” The problem (a problem, that is, for those who wish to retain social disapprobation of homosexuality) is that, because those who engage in homosexual conduct tend to reside in disproportionate numbers in certain communities, and of course care about homosexual-rights issues much more ardently than the public at large, they possess political power much greater than their numbers, both locally and statewide. Quite understandably, they devote this 515political power to achieving not merely a grudging social toleration, but full social acceptance, of homosexuality.

By the time Coloradans were asked to vote on Amendment 2, their exposure to homosexuals’ quest for social endorsement was not limited to newspaper accounts of happenings in places such as New York, Los Angeles, San Francisco, and Key West. Three Colorado cities —  Aspen, Boulder, and Denver had enacted ordinances that listed “sexual orientation” as an impermissible ground for discrimination, equating the moral disapproval of homosexual conduct with racial and religious bigotry. The phenomenon had even appeared statewide: the Governor of Colorado had signed an executive order pronouncing that “in the State of Colorado we recognize the diversity in our pluralistic society and strive to bring an end to discrimination in any form,” and directing state agency-heads to “ensure non-discrimination” in hiring and promotion based on, among other things, “sexual orientation.” I do not mean to be critical of these legislative successes; homosexuals are as entitled to use the legal system for reinforcement of their moral sentiments as are the rest of society. But they are subject to being countered by lawful, democratic countermeasures as well.

That is where Amendment 2 came in. It sought to counter both the geographic concentration and the disproportionate political power of homosexuals by (1) resolving the controversy at the statewide level, and (2) making the election a single-issue contest for both sides. It put directly, to all the citizens of the State, the question: Should homosexuality be given special protection? They answered no. The Court today asserts that this most democratic of procedures is unconstitutional. Lacking any cases to establish that facially absurd proposition, it simply asserts that it must be unconstitutional, because it has never happened before.


[Amendment 2] identifies persons by a single trait and then denies them protection across the board. The resulting disqualification of a class of persons from the right to seek specific protection from the law is unprecedented in our jurisprudence. The absence of precedent for Amendment 2 is itself instructive. . . .

It is not within our constitutional tradition to enact laws of this sort. Central both to the idea of the rule of law and to our own Constitution’s guarantee of equal protection is the principle that government and each of its parts remain open on impartial terms to all who seek its assistance.



[T]his is proved false every time a state law prohibiting or disfavoring certain conduct is passed, because such a law prevents the adversely affected group whether drug addicts, or smokers, or gun owners, or motorcyclists —  from changing the policy thus established in “each of [the] parts” of the State. What the Court says is even demonstrably false at the constitutional level. The Eighteenth Amendment to the Federal Constitution, for example, deprived those who drank alcohol not only of the power to alter the policy of prohibition locally or through state legislation, but even of the power to alter it through state constitutional amendment or federal legislation. The Establishment Clause of the First Amendment prevents theocrats from having their way by converting their fellow citizens at the local, state, or federal statutory level; as does the Republican Form of Government Clause prevent monarchists.

But there is a much closer analogy, one that involves precisely the effort by the majority of citizens to preserve its view of sexual morality statewide, against the efforts of a 516geographically concentrated and politically powerful minority to undermine it. The constitutions of the States of Arizona, Idaho, New Mexico, Oklahoma, and Utah to this day contain provisions stating that polygamy is “forever prohibited.” Polygamists, and those who have a polygamous “orientation,” have been “singled out” by these provisions for much more severe treatment than merely denial of favored status; and that treatment can only be changed by achieving amendment of the state constitutions. The Court’s disposition today suggests that these provisions are unconstitutional, and that polygamy must be permitted in these States on a state-legislated, or perhaps even local-option, basis —  unless, of course, polygamists for some reason have fewer constitutional rights than homosexuals.

The United States Congress, by the way, required the inclusion of these antipolygamy provisions in the constitutions of Arizona, New Mexico, Oklahoma, and Utah, as a condition of their admission to statehood. (For Arizona, New Mexico, and Utah, moreover, the Enabling Acts required that the antipolygamy provisions be “irrevocable without the consent of the United States and the people of said State” —  so that not only were “each of [the] parts” of these States not “open on impartial terms” to polygamists, but even the States as a whole were not; polygamists would have to persuade the whole country to their way of thinking.) . . . Thus, this “singling out” of the sexual practices of a single group for statewide, democratic vote —  so utterly alien to our constitutional system, the Court would have us believe —  has not only happened, but has received the explicit approval of the United States Congress. . . . Has the Court concluded that the perceived social harm of polygamy is a “legitimate concern of government,” and the perceived social harm of homosexuality is not?



IV

I strongly suspect that the answer to the last question is yes, which leads me to the last point I wish to make: The Court today . . . employs a constitutional theory heretofore unknown to frustrate Colorado’s reasonable effort to preserve traditional American moral values. The Court’s stern disapproval of “animosity” towards homosexuality might be compared with what an earlier Court (including the revered Justices Harlan and Bradley) said in Murphy v. Ramsey (1885), rejecting a constitutional challenge to a United States statute that denied the franchise in federal territories to those who engaged in polygamous cohabitation:


[C]ertainly no legislation can be supposed more wholesome and necessary in the founding of a free, self-governing commonwealth, fit to take rank as one of the co-ordinate States of the Union, than that which seeks to establish it on the basis of the idea of the family, as consisting in and springing from the union for life of one man and one woman in the holy estate of matrimony; the sure foundation of all that is stable and noble in our civilization; the best guaranty of that reverent morality which is the source of all beneficent progress in social and political improvement.



I would not myself indulge in such official praise for heterosexual monogamy, because I think it no business of the courts (as opposed to the political branches) to take sides in this culture war.

But the Court today has done so, not only by inventing a novel and extravagant constitutional doctrine to take the victory away from traditional forces, but even by verbally 517disparaging as bigotry adherence to traditional attitudes. To suggest, for example, that this constitutional amendment springs from nothing more than “a bare . . . desire to harm a politically unpopular group” is nothing short of insulting. (It is also nothing short of preposterous to call “politically unpopular” a group which enjoys enormous influence in American media and politics, and which, as the trial court here noted, though composing no more than 4% of the population had the support of 46% of the voters on Amendment 2.)

When the Court takes sides in the culture wars, it tends to be with the knights rather than the villeins —  and more specifically with the Templars, reflecting the views and values of the lawyer class from which the Court’s Members are drawn. How that class feels about homosexuality will be evident to anyone who wishes to interview job applicants at virtually any of the Nation’s law schools. The interviewer may refuse to offer a job because the applicant is a Republican; because he is an adulterer; because he went to the wrong prep school or belongs to the wrong country club; because he eats snails; because he is a womanizer; because she wears real-animal fur; or even because he hates the Chicago Cubs. But if the interviewer should wish not to be an associate or partner of an applicant because he disapproves of the applicant’s homosexuality, then he will have violated the pledge which the Association of American Law Schools requires all its member-schools to exact from job interviewers: “assurance of the employer’s willingness” to hire homosexuals. This law-school view of what “prejudices” must be stamped out may be contrasted with the more plebeian attitudes that apparently still prevail in the United States Congress, which has been unresponsive to repeated attempts to extend to homosexuals the protections of federal civil rights laws, and which took the pains to exclude them specifically from the Americans with Disabilities Act of 1990.

Today’s opinion has no foundation in American constitutional law, and barely pretends to. The people of Colorado have adopted an entirely reasonable provision which does not even disfavor homosexuals in any substantive sense, but merely denies them preferential treatment. Amendment 2 is designed to prevent piecemeal deterioration of the sexual morality favored by a majority of Coloradans, and is not only an appropriate means to that legitimate end, but a means that Americans have employed before. Striking it down is an act, not of judicial judgment, but of political will. I dissent.*








	4 Appellant Joseph Frontiero is a full-time student at Huntingdon College in Montgomery, Alabama. According to the agreed stipulation of facts, his living expenses, including his share of the household expenses, total approximately $354 per month. Since he receives $205 per month in veterans’ benefits, it is clear that he is not dependent upon appellant Sharron Frontiero for more than one-half of his support.

	7 That this was the true purpose is not at all self-evident. The purpose is not apparent from the face of the statute and the . . . district Court acknowledged the nonexistence of materials necessary “to reveal what the actual purpose of the legislature was,” but concluded that “we feel it apparent that a major purpose of the legislature was to promote the safety of the young persons affected and the public generally.”

	* As is evident from our opinions, the Court has had difficulty in agreeing upon a standard of equal protection analysis that can be applied consistently to the wide variety of legislative classifications. There are valid reasons for dissatisfaction with the “two-tier” approach that has been prominent in the Court’s decisions in the past decade. Although viewed by many as a result-oriented substitute for more critical analysis, that approach with its narrowly limited “upper-tier” now has substantial precedential support. As has been true of Reed and its progeny, our decision today will be viewed by some as a “middle-tier” approach. While I would not endorse that characterization and would not welcome a further subdividing of equal protection analysis, candor compels the recognition that the relatively deferential “rational basis” standard of review normally applied takes on a sharper focus when we address a gender-based classification. So much is clear from our recent cases.

	* [Virginia, along with Massachusetts, Pennsylvania, and Kentucky, are designated as Commonwealths. —  Eds.]

	6 The Court has thus far reserved most stringent judicial scrutiny for classifications based on race or national origin, but last Term observed that strict scrutiny of such classifications is not inevitably “fatal in fact.” Adarand Constructors, Inc. v. Peña (1995).

	8 On this point, the dissent sees fire where there is no flame. “Both men and women can benefit from a single-sex education,” the District Court recognized, although “the beneficial effects” of such education, the court added, apparently “are stronger among women than among men.” The United States does not challenge that recognition.

	19 Admitting women to VMI would undoubtedly require alterations necessary to afford members of each sex privacy from the other sex in living arrangements, and to adjust aspects of the physical training programs.

	* [Justice Thomas’s son attended VMI. —  Eds.]

	8 In this regard, I note that the Court —  which I concede is under no obligation to do so —  provides no example of a program that would pass muster under its reasoning today: not even, for example, a football or wrestling program. On the Court’s theory, any woman ready, willing, and physically able to participate in such a program would, as a constitutional matter, be entitled to do so.

	* Gerald Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 8 (1972).

	1 The three standards [are] “rationally related to a legitimate state interest,” “somewhat heightened review,” and “strict scrutiny.” . . .

	24 No single talisman can define those groups likely to be the target of classifications offensive to the Fourteenth Amendment and therefore warranting heightened or strict scrutiny; experience, not abstract logic, must be the primary guide. The “political powerlessness” of a group may be relevant, San Antonio Independent School District v. Rodriguez (1973), but that factor is neither necessary, as the gender cases demonstrate, nor sufficient, as the example of minors illustrates.

	1 The Court evidently agrees that “rational basis” —  the normal test for compliance with the Equal Protection Clause —  is the governing standard. The trial court rejected respondents’ argument that homosexuals constitute a “suspect” or “quasi-suspect” class, and respondents elected not to appeal that ruling to the Supreme Court of Colorado. And the Court implicitly rejects the Supreme Court of Colorado’s holding that Amendment 2 infringes upon a “fundamental right” of “independently identifiable class[es]” to “participate equally in the political process.”

	* [Generally, Justices conclude dissents with “I respectfully dissent.” However, to stress a vehement disagreement with the majority, Justices —  often Scalia and Ginsburg —  conclude simply with “I dissent.” —  Eds.]
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CHAPTER 8 Modern Substantive Due Process


A. PROTECTING THE UNENUMERATED RIGHT OF PRIVACY

ASSIGNMENT 1

Following the New Deal, the Supreme Court reviewed most state and federal legislation with a presumption of constitutionality. This approach severely restricted how closely courts could scrutinize laws. But in United States v. Carolene Products (1938), the Court recognized that the presumption of constitutionality could still be rebutted. How? Litigants could present factual evidence to show that a law was irrational, arbitrary, or discriminatory in a particular circumstance. This form of scrutiny resembles Justice Harlan’s Lochner dissent. Carolene Products described this approach in the body of the opinion.

In the wake of Carolene Products, some federal courts still allowed litigants to mount factual challenges to a law’s rationality. Nearly two decades later, however, the Supreme Court would definitively foreclose this type of challenge. In Williamson v. Lee Optical (1955), Justice Douglas’s majority opinion forcefully held that litigants could no longer rebut the presumption of constitutionality with evidence. Now, courts were required to accept any hypothetical or conceivable rationale a legislature might have had for restricting liberty — whether or not that rationale had in fact been considered by the legislature. Conceivable basis review, as we call it, is more consonant with Justice Holmes’s dissent in Lochner.
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Yet Lee Optical did not disturb Footnote Four of Carolene Products. That famous footnote explained that legislation would not be reviewed with the presumption of constitutionality if it:


	violates a “specific” prohibition of the Constitution, such as those enumerated in the Bill of Rights;

	restricts those political processes that can ordinarily be expected to bring about repeal of undesirable legislation; or

	adversely affects discrete and insular minorities who cannot protect themselves in the democratic process.



The result of combining the Footnote Four framework with Lee Optical’s conceivable basis was that the Court would now shield most economic regulation from any form of heightened judicial scrutiny. The courts would only employ heightened scrutiny when the government violated a “specific prohibition” on liberty, such as an enumerated right in the Bill of Rights. The liberty of contract, for example, and other economic rights, are not enumerated in the Constitution.

In the 1960s, however, the Supreme Court began to decide cases outside of this neat framework. Several of these cases arose in the context of criminal procedure, including the Fourth Amendment. It provides, in part: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated....”

Consider Mapp v. Ohio (1961). This case held that evidence obtained in violation of the Fourth Amendment must be excluded from state criminal prosecution trials. The Court previously held that the federal government was bound by the so-called exclusionary rule. Now, Mapp held that the Fourteenth Amendment’s Due Process Clause, which references “liberty,” included a “right of privacy.” The Court explained:


Since the Fourth Amendment’s right of privacy has been declared enforceable against the States through the Due Process Clause of the Fourteenth, it is enforceable against them by the same sanction of exclusion as is used against the Federal Government. . . . Having once recognized that the right to privacy embodied in the Fourth Amendment is enforceable against the States, and that the right to be secure against rude invasions of privacy by state officers is, therefore, constitutional in origin, we can no longer permit that right to remain an empty promise. Because it is enforceable in the same manner and to like effect as other basic rights secured by the Due Process Clause, we can no longer permit it to be revocable at the whim of any police officer who, in the name of law enforcement itself, chooses to suspend its enjoyment. Our decision, founded on reason and truth, gives to the individual no more than that which the Constitution guarantees him, to the police officer no less than that to which honest law enforcement is entitled, and, to the courts, that judicial integrity so necessary in the true administration of justice.



Even though Mapp considered the Fourth Amendment, which is an enumerated right, the Court’s analysis focused instead on a broader, unenumerated “right of privacy.” These words do not appear in the Constitution. Protecting this sort of right departed from the logic of Footnote Four. As a result, Mapp and similar cases were very controversial. Indeed, both liberals and conservatives criticized the reasoning of these cases. Lawyers from both camps had internalized the so-called New Deal settlement, which was established in Carolene Products and modified by Lee Optical. We will study Mapp in Chapter 23.
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Soon, the Supreme Court would expand Mapp’s discussion of a “right of privacy” to other contexts. With this shift, the Warren Court began to further crack open the New Deal settlement. And in Griswold v. Connecticut (1965), the Warren Court split that settlement wide open.*


[image: Photograph of Estelle Griswold and C. Lee Buxton speaking with their attorney, Catherine Roraback]

Estelle Griswold (middle) was the executive director of the Connecticut Birth Control League. Dr. C. Lee Buxton (right) was the chairman of the Yale University Department of Obstetrics and Gynecology, and served as the medical director of the New Haven Planned Parenthood clinic. Catherine Roraback (left) was their attorney.

Connecticut had an old law that criminalized the use of contraception. It provided: “Any person who uses any drug, medicinal article or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor more than one year or be both fined and imprisoned.” The law also made it a crime for doctors to counsel patients on how to use contraception: “Any person who assists, abets, counsels, causes, hires or commands another to commit any offense may be prosecuted and punished as if he were the principal offender.” (There is some debate about how often the law was actually enforced.) In 1961, the Connecticut Birth Control League opened a Planned Parenthood clinic in New Haven. The organization wanted to start a test case as a means to challenge the law’s constitutionality. Griswold and Buxton counseled married couples on the use of contraception, a clear violation of Connecticut law. They did so deliberately, so they would be arrested. Griswold and Buxton were each fined $100. On appeal, the Supreme Court reversed their convictions.


STUDY GUIDE


	Justice Douglas wrote the majority opinion in Griswold. On what clause of the Constitution did he base his opinion? How does he reconcile Griswold with his opinion in Williamson v. Lee Optical? How does he distinguish Griswold from Lochner?

	Justice Douglas wrote that “specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance”? Why did Justice Douglas feel compelled to invoke “penumbras” of the Bill of Rights? Would linking the right of privacy to these express prohibitions of the Bill of Rights keep his decision within the structure of Carolene Products?
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	The Court characterizes Pierce v. Society of Sisters and Meyer v. Nebraska as First Amendment cases. Were those cases premised on the freedom of speech and exercise? Or did those Lochner era cases concern unenumerated liberty protected by the Due Process Clause? (Hint: Had the Supreme Court incorporated the First Amendment to the states in the 1920s?)

	What does the Court mean by “privacy”? Must married couples use contraception “in private” in their bedroom? Or is the use of contraception a “private” rather than a public matter? Would “liberty” be a better word to describe the right at issue? Why might the Court have avoided that word in favor of “privacy”?

	Justice Goldberg wrote a concurring opinion. Is there anything preferable about his approach? Justice Goldberg relied on the text of the Ninth Amendment. Does the Ninth Amendment limit state action, or does it only limit the federal government’s powers?

	Justice Black dissented. What is his objection to a “right of privacy”?

	The Court grounded its analysis in a married couple’s right to privacy in their bedroom. Was the statute limited to married couples? Should a right to contraception extend solely to married couples? If not, what do we make of Justice Douglas’s reasoning about the marital bedroom? Seven years later, Eisenstadt v. Baird (1972) abandoned this limitation. The Court ruled that the right to contraception extends to unmarried people just the same.

	Whose rights was the Court protecting? The defendants (Griswold and Buxton) were not personally using the contraception; rather they were counseling others how to use it. Can a third party assert a married couple’s right of privacy?





Griswold v. Connecticut 381 U.S. 479 (1965)
[image: ] Video on CasebookConnect.com

Mr. Justice Douglas delivered the opinion of the Court.

Appellant Griswold is Executive Director of the Planned Parenthood League of Connecticut. Appellant Buxton is a licensed physician and a professor at the Yale Medical School who served as Medical Director for the League at its Center in New Haven — a center open and operating from November 1 to November 10, 1961, when appellants were arrested.

They gave information, instruction, and medical advice to married persons as to the means of preventing conception. They examined the wife and prescribed the best contraceptive device or material for her use. Fees were usually charged, although some couples were serviced free.

The statutes whose constitutionality is involved in this appeal are §§53-32 and 54-196 of the General Statutes of Connecticut (1958 rev.). The former provides: “Any person who uses any drug, medicinal article or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor more than one year or be both fined and imprisoned.”
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Section 54-196 provides: “Any person who assists, abets, counsels, causes, hires or commands another to commit any offense may be prosecuted and punished as if he were the principal offender.”

The appellants were found guilty as accessories and fined $100 each, against the claim that the accessory statute as so applied violated the Fourteenth Amendment. . . . We think that appellants have standing to raise the constitutional rights of the married people with whom they had a professional relationship. . . . The rights of husband and wife, pressed here, are likely to be diluted or adversely affected unless those rights are considered in a suit involving those who have this kind of confidential relation to them. . . .

Coming to the merits, we are met with a wide range of questions that implicate the Due Process Clause of the Fourteenth Amendment. Overtones of some arguments suggest that Lochner v. New York (1905), should be our guide. But we decline that invitation as we did in West Coast Hotel Co. v. Parrish (1937) and Williamson v. Lee Optical Co. (1956). We do not sit as a super-legislature to determine the wisdom, need, and propriety of laws that touch economic problems, business affairs, or social conditions. This law, however, operates directly on an intimate relation of husband and wife and their physician’s role in one aspect of that relation.

The association of people is not mentioned in the Constitution nor in the Bill of Rights. The right to educate a child in a school of the parents’ choice — whether public or private or parochial — is also not mentioned. Nor is the right to study any particular subject or any foreign language. Yet the First Amendment has been construed to include certain of those rights.

By Pierce v. Society of Sisters (1925), the right to educate one’s children as one chooses is made applicable to the States by the force of the First and Fourteenth Amendments. By Meyer v. Nebraska (1923), the same dignity is given the right to study the German language in a private school. In other words, the State may not, consistently with the spirit of the First Amendment, contract the spectrum of available knowledge. The right of freedom of speech and press includes not only the right to utter or to print, but the right to distribute, the right to receive, the right to read and freedom of inquiry, freedom of thought, and freedom to teach — indeed the freedom of the entire university community. Without those peripheral rights the specific rights would be less secure. And so we reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v. Alabama (1958), we protected the “freedom to associate and privacy in one’s associations,” noting that freedom of association was a peripheral First Amendment right. Disclosure of membership lists of a constitutionally valid association, we held, was invalid “as entailing the likelihood of a substantial restraint upon the exercise by petitioner’s members of their right to freedom of association.” In other words, the First Amendment has a penumbra where privacy is protected from governmental intrusion. In like context, we have protected forms of “association” that are not political in the customary sense but pertain to the social, legal, and economic benefit of the members. NAACP v. Button (1963). In Schware v. Board of Bar Examiners (1957), we held it not permissible to bar a lawyer from practice, because he had once been a member of the Communist Party. The man’s “association with that Party” was not shown to be “anything more than a political faith in a political party” and was not action of a kind proving bad moral character.
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Those cases involved more than the “right of assembly” — a right that extends to all irrespective of their race or ideology. The right of “association,” like the right of belief, is more than the right to attend a meeting; it includes the right to express one’s attitudes or philosophies by membership in a group or by affiliation with it or by other lawful means. Association in that context is a form of expression of opinion; and while it is not expressly included in the First Amendment its existence is necessary in making the express guarantees fully meaningful.



[image: Diagram illustrating the concept of a penumbra]



The Earth and the Sun are set across from each other. The Earth's rotation is notated. Emanations from the Sun directed toward the Earth are represented by dotted lines, with two lines passing horizontally from the top and bottom of the Sun across the top and bottom of the Earth, and two lines passing diagonally from the top of the Sun across the bottom of the Earth and the bottom of the Sun across the top of the Earth.

Behind the Earth, bounded by the horizontal emanations, is a square section of shadow labeled "umbra." To either side of the umbra, bounded by between the horizontal and diagonal emanations, are two triangular sections of shadow labeled "penumbra."



An “emanation” refers to a ray of light. During a lunar eclipse, the “umbra” refers to the darkest part of the shadow formed when the Earth orbits between the sun and the moon. The “penumbra” refers to the lighter part of the shadow, where some of the “emanations” from the sun are visible.



The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance. See Poe v. Ullman (1961) (Douglas, J., dissenting). Various guarantees create zones of privacy. The right of association contained in the penumbra of the First Amendment is one, as we have seen. The Third Amendment in its prohibition against the quartering of soldiers “in any house” in time of peace without the consent of the owner is another facet of that privacy. The Fourth Amendment explicitly affirms the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The Fifth Amendment in its Self-Incrimination Clause enables the citizen to create a zone of privacy which government may not force him to surrender to his detriment. The Ninth Amendment provides: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”

The Fourth and Fifth Amendments were described in Boyd v. United States (1886) as protection against all governmental invasions “of the sanctity of a man’s home and the privacies of life.” We recently referred in Mapp v. Ohio (1961) to the Fourth Amendment as creating a “right to privacy, no less important than any other right carefully and particularly reserved to the people.” . . .
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The present case, then, concerns a relationship lying within the zone of privacy created by several fundamental constitutional guarantees. And it concerns a law which, in forbidding the use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by means having a maximum destructive impact upon that relationship. Such a law cannot stand in light of the familiar principle, so often applied by this Court, that a “governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.” NAACP v. Alabama. Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage relationship.

We deal with a right of privacy older than the Bill of Rights — older than our political parties, older than our school system. Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose as any involved in our prior decisions.

Reversed.

Mr. Justice Goldberg, whom The Chief Justice [Warren] and Mr. Justice Brennan join, concurring.

I agree with the Court that Connecticut’s birth-control law unconstitutionally intrudes upon the right of marital privacy, and I join in its opinion and judgment. Although I have not accepted the view that “due process” as used in the Fourteenth Amendment incorporates all of the first eight Amendments, I do agree that the concept of liberty protects those personal rights that are fundamental, and is not confined to the specific terms of the Bill of Rights. My conclusion that the concept of liberty is not so restricted and that it embraces the right of marital privacy though that right is not mentioned explicitly in the Constitution1 is supported both by numerous decisions of this Court, referred to in the Court’s opinion, and by the language and history of the Ninth Amendment. In reaching the conclusion that the right of marital privacy is protected, as being within the protected penumbra of specific guarantees of the Bill of Rights, the Court refers to the Ninth Amendment. I add these words to emphasize the relevance of that Amendment to the Court’s holding. . . .

The language and history of the Ninth Amendment reveal that the Framers of the Constitution believed that there are additional fundamental rights, protected from 528governmental infringement, which exist alongside those fundamental rights specifically mentioned in the first eight constitutional amendments.

The Ninth Amendment reads, “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” The Amendment is almost entirely the work of James Madison. It was introduced in Congress by him and passed the House and Senate with little or no debate and virtually no change in language. It was proffered to quiet expressed fears that a bill of specifically enumerated rights3 could not be sufficiently broad to cover all essential rights and that the specific mention of certain rights would be interpreted as a denial that others were protected.

In presenting the proposed Amendment, Madison said:


It has been objected also against a bill of rights, that, by enumerating particular exceptions to the grant of power, it would disparage those rights which were not placed in that enumeration; and it might follow by implication, that those rights which were not singled out, were intended to be assigned into the hands of the General Government, and were consequently insecure. This is one of the most plausible arguments I have ever heard urged against the admission of a bill of rights into this system; but, I conceive, that it may be guarded against. I have attempted it, as gentlemen may see by turning to the last clause of the fourth resolution [the Ninth Amendment].



Mr. Justice Story wrote of this argument against a bill of rights and the meaning of the Ninth Amendment:


In regard to . . . [a] suggestion, that the affirmance of certain rights might disparage others, or might lead to argumentative implications in favor of other powers, it might be sufficient to say that such a course of reasoning could never be sustained upon any solid basis. . . . But a conclusive answer is, that such an attempt may be interdicted (as it has been) by a positive declaration in such a bill of rights that the enumeration of certain rights shall not be construed to deny or disparage others retained by the people.” II Story, Commentaries on the Constitution of the United States (5th ed. 1891).



He further stated, referring to the Ninth Amendment:


This clause was manifestly introduced to prevent any perverse or ingenious misapplication of the well-known maxim, that an affirmation in particular cases implies a negation in all others; and, e converso, that a negation in particular cases implies an affirmation in all others.
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These statements of Madison and Story make clear that the Framers did not intend that the first eight amendments be construed to exhaust the basic and fundamental rights which the Constitution guaranteed to the people.

While this Court has had little occasion to interpret the Ninth Amendment,6 “[i]t cannot be presumed that any clause in the constitution is intended to be without effect.” Marbury v. Madison (1803). In interpreting the Constitution, “real effect should be given to all the words it uses.” Myers v. United States (1926). The Ninth Amendment to the Constitution may be regarded by some as a recent discovery and may be forgotten by others, but since 1791 it has been a basic part of the Constitution which we are sworn to uphold. To hold that a right so basic and fundamental and so deep-rooted in our society as the right of privacy in marriage may be infringed because that right is not guaranteed in so many words by the first eight amendments to the Constitution is to ignore the Ninth Amendment and to give it no effect whatsoever. Moreover, a judicial construction that this fundamental right is not protected by the Constitution because it is not mentioned in explicit terms by one of the first eight amendments or elsewhere in the Constitution would violate the Ninth Amendment, which specifically states that “[t]he enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” (Emphasis added.)

A dissenting opinion suggests that my interpretation of the Ninth Amendment somehow “broaden[s] the powers of this Court.” With all due respect, I believe that it misses the import of what I am saying. I do not take the position of my Brother Black in his dissent in Adamson v. People of State of California (1947) that the entire Bill of Rights is incorporated in the Fourteenth Amendment, and I do not mean to imply that the Ninth Amendment is applied against the States by the Fourteenth. Nor do I mean to state that the Ninth Amendment constitutes an independent source of rights protected from infringement by either the States or the Federal Government. Rather, the Ninth Amendment shows a belief of the Constitution’s authors that fundamental rights exist that are not expressly enumerated in the first eight amendments and an intent that the list of rights included there not be deemed exhaustive. As any student of this Court’s opinions knows, this Court has held, often unanimously, that the Fifth and Fourteenth Amendments protect certain fundamental personal liberties from abridgment by the Federal Government or the States. The Ninth Amendment simply shows the intent of the Constitution’s authors that other fundamental personal rights should not be denied such 530protection or disparaged in any other way simply because they are not specifically listed in the first eight constitutional amendments. I do not see how this broadens the authority of the Court; rather it serves to support what this Court has been doing in protecting fundamental rights.

Nor am I turning somersaults with history in arguing that the Ninth Amendment is relevant in a case dealing with a State’s infringement of a fundamental right. While the Ninth Amendment — and indeed the entire Bill of Rights — originally concerned restrictions upon federal power, the subsequently enacted Fourteenth Amendment prohibits the States as well from abridging fundamental personal liberties. And, the Ninth Amendment, in indicating that not all such liberties are specifically mentioned in the first eight amendments, is surely relevant in showing the existence of other fundamental personal rights, now protected from state, as well as federal, infringement. In sum, the Ninth Amendment simply lends strong support to the view that the “liberty” protected by the Fifth and Fourteenth Amendments from infringement by the Federal Government or the States is not restricted to rights specifically mentioned in the first eight amendments. Cf. United Public Workers v. Mitchell.

In determining which rights are fundamental, judges are not left at large to decide cases in light of their personal and private notions. Rather, they must look to the “traditions and [collective] conscience of our people” to determine whether a principle is “so rooted [there] . . . as to be ranked as fundamental.” Snyder v. Massachusetts (1934). The inquiry is whether a right involved “is of such a character that it cannot be denied without violating those ‘fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.’...” Powell v. Alabama (1932). . . . “Liberty” also “gains content from the emanations of . . . specific [constitutional] guarantees” and “from experience with the requirements of a free society.” Poe v. Ullman (1961) (dissenting opinion of Mr. Justice Douglas).7

I agree fully with the Court that, applying these tests, the right of privacy is a fundamental personal right, emanating “from the totality of the constitutional scheme under which we live.” . . . The entire fabric of the Constitution and the purposes that clearly underlie its specific guarantees demonstrate that the rights to marital privacy and to marry and raise a family are of similar order and magnitude as the fundamental rights specifically protected.

Although the Constitution does not speak in so many words of the right of privacy in marriage, I cannot believe that it offers these fundamental rights no protection. The fact that no particular provision of the Constitution explicitly forbids the State from disrupting the traditional relation of the family — a relation as old and as fundamental as our entire civilization — surely does not show that the Government was meant to have the power to do so. Rather, as the Ninth Amendment expressly recognizes, there are fundamental personal rights such as this one, which are protected from abridgment by the Government though not specifically mentioned in the Constitution.

My Brother Stewart, while characterizing the Connecticut birth control law as “an uncommonly silly law,” would nevertheless let it stand on the ground that it is not for the courts to “substitute their social and economic beliefs for the judgment of legislative 531bodies, who are elected to pass laws.” Elsewhere, I have stated that “(w)hile I quite agree with Mr. Justice Brandeis that . . . ‘a . . . State may . . . serve as a laboratory; and try novel social and economic experiments,’ New State Ice Co. v. Liebmann (1932) (Brandeis, J., dissenting), I do not believe that this includes the power to experiment with the fundamental liberties of citizens....” The vice of the dissenters’ views is that it would permit such experimentation by the States in the area of the fundamental personal rights of its citizens. I cannot agree that the Constitution grants such power either to the States or to the Federal Government.

The logic of the dissents would sanction federal or state legislation that seems to me even more plainly unconstitutional than the statute before us. Surely the Government, absent a showing of a compelling subordinating state interest, could not decree that all husbands and wives must be sterilized after two children have been born to them. Yet by their reasoning such an invasion of marital privacy would not be subject to constitutional challenge because, while it might be “silly,” no provision of the Constitution specifically prevents the Government from curtailing the marital right to bear children and raise a family. While it may shock some of my Brethren that the Court today holds that the Constitution protects the right of marital privacy, in my view it is far more shocking to believe that the personal liberty guaranteed by the Constitution does not include protection against such totalitarian limitation of family size, which is at complete variance with our constitutional concepts. Yet, if upon a showing of a slender basis of rationality, a law outlawing voluntary birth control by married persons is valid, then, by the same reasoning, a law requiring compulsory birth control also would seem to be valid. In my view, however, both types of law would unjustifiably intrude upon rights of marital privacy which are constitutionally protected.

In a long series of cases this Court has held that where fundamental personal liberties are involved, they may not be abridged by the States simply on a showing that a regulatory statute has some rational relationship to the effectuation of a proper state purpose. “Where there is a significant encroachment upon personal liberty, the State may prevail only upon showing a subordinating interest which is compelling,” Bates v. Little Rock (1960). The law must be shown “necessary, and not merely rationally related, to the accomplishment of a permissible state policy.” McLaughlin v. Florida (1964).

Although the Connecticut birth-control law obviously encroaches upon a fundamental personal liberty, the State does not show that the law serves any “subordinating [state] interest which is compelling” or that it is “necessary . . . to the accomplishment of a permissible state policy.” The State, at most, argues that there is some rational relation between this statute and what is admittedly a legitimate subject of state concern — the discouraging of extra-marital relations. It says that preventing the use of birth-control devices by married persons helps prevent the indulgence by some in such extramarital relations. The rationality of this justification is dubious, particularly in light of the admitted widespread availability to all persons in the State of Connecticut, unmarried as well as married, of birth-control devices for the prevention of disease, as distinguished from the prevention of conception. But, in any event, it is clear that the state interest in safeguarding marital fidelity can be served by a more discriminately tailored statute, which does not, like the present one, sweep unnecessarily broadly, reaching far beyond the evil sought to be dealt with and intruding upon the privacy of all married couples. . . . The State of Connecticut does have statutes, the constitutionality of which is beyond doubt, which 532prohibit adultery and fornication. These statutes demonstrate that means for achieving the same basic purpose of protecting marital fidelity are available to Connecticut without the need to “invade the area of protected freedoms.” NAACP v. Alabama.

Finally, it should be said of the Court’s holding today that it in no way interferes with a State’s proper regulation of sexual promiscuity or misconduct. As my Brother Harlan so well stated in his dissenting opinion in Poe v. Ullman:


Adultery, homosexuality and the like are sexual intimacies which the State forbids . . . but the intimacy of husband and wife is necessarily an essential and accepted feature of the institution of marriage, an institution which the State not only must allow, but which always and in every age it has fostered and protected. It is one thing when the State exerts its power either to forbid extra-marital sexuality . . . or to say who may marry, but it is quite another when, having acknowledged a marriage and the intimacies inherent in it, it undertakes to regulate by means of the criminal law the details of that intimacy.



In sum, I believe that the right of privacy in the marital relation is fundamental and basic — a personal right “retained by the people” within the meaning of the Ninth Amendment. Connecticut cannot constitutionally abridge this fundamental right, which is protected by the Fourteenth Amendment from infringement by the States. I agree with the Court that petitioners’ convictions must therefore be reversed.

Mr. Justice Harlan, concurring in the judgment.

I fully agree with the judgment of reversal, but find myself unable to join the Court’s opinion. The reason is that it seems to me to evince an approach to this case very much like that taken by my Brothers Black and Stewart in dissent, namely: the Due Process Clause of the Fourteenth Amendment does not touch this Connecticut statute unless the enactment is found to violate some right assured by the letter or penumbra of the Bill of Rights.

In other words, what I find implicit in the Court’s opinion is that the “incorporation” doctrine may be used to restrict the reach of Fourteenth Amendment Due Process. For me this is just as unacceptable constitutional doctrine as is the use of the “incorporation” approach to impose upon the States all the requirements of the Bill of Rights as found in the provisions of the first eight amendments and in the decisions of this Court interpreting them.

In my view, the proper constitutional inquiry in this case is whether this Connecticut statute infringes the Due Process Clause of the Fourteenth Amendment because the enactment violates basic values “implicit in the concept of ordered liberty,” Palko v. Connecticut (1937). For reasons stated at length in my dissenting opinion in Poe v. Ullman, I believe that it does. While the relevant inquiry may be aided by resort to one or more of the provisions of the Bill of Rights, it is not dependent on them or any of their radiations. The Due Process Clause of the Fourteenth Amendment stands, in my opinion, on its own bottom.

A further observation seems in order respecting the justification of my Brothers Black and Stewart for their “incorporation” approach to this case. Their approach does not rest on historical reasons, which are of course wholly lacking (see Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original Understanding, 2 Stan. L. Rev. 5 (1949)), but on the thesis that by limiting the content of the Due Process 533Clause of the Fourteenth Amendment to the protection of rights which can be found elsewhere in the Constitution, in this instance in the Bill of Rights, judges will thus be confined to “interpretation” of specific constitutional provisions, and will thereby be restrained from introducing their own notions of constitutional right and wrong into the “vague contours of the Due Process Clause.” Rochin v. California (1952).

While I could not more heartily agree that judicial “self restraint” is an indispensable ingredient of sound constitutional adjudication, I do submit that the formula suggested for achieving it is more hollow than real. “Specific” provisions of the Constitution, no less than “due process,” lend themselves as readily to “personal” interpretations by judges whose constitutional outlook is simply to keep the Constitution in supposed “tune with the times.” Need one go further than to recall last Term’s reapportionment cases, Wesberry v. Sanders (1964) and Reynolds v. Sims (1964), where a majority of the Court “interpreted” “by the People” (Art. I, §2) and “equal protection” (Amdt. 14) to command “one person, one vote,” an interpretation that was made in the face of irrefutable and still unanswered history to the contrary?

Judicial self-restraint will not, I suggest, be brought about in the “due process” area by the historically unfounded incorporation formula long advanced by my Brother Black, and now in part espoused by my Brother Stewart. It will be achieved in this area, as in other constitutional areas, only by continual insistence upon respect for the teachings of history, solid recognition of the basic values that underlie our society, and wise appreciation of the great roles that the doctrines of federalism and separation of powers have played in establishing and preserving American freedoms. Adherence to these principles will not, of course, obviate all constitutional differences of opinion among judges, nor should it. Their continued recognition will, however, go farther toward keeping most judges from roaming at large in the constitutional field than will the interpolation into the Constitution of an artificial and largely illusory restriction on the content of the Due Process Clause.*

Mr. Justice White, concurring in the judgment.

In my view this Connecticut law as applied to married couples deprives them of “liberty” without due process of law, as that concept is used in the Fourteenth Amendment. I therefore concur in the judgment of the Court reversing these convictions under Connecticut’s aiding and abetting statute. . . . [T]he clear effect of these statutes, as enforced, is to deny disadvantaged citizens of Connecticut, those without either adequate knowledge or resources to obtain private counseling, access to medical assistance and up-to-date information in respect to proper methods of birth control. . . . In my view, a statute with these effects bears a substantial burden of justification when attacked under the Fourteenth Amendment. Yick Wo v. Hopkins (1886). . . .

Without taking issue with the premise that the fear of conception operates as a deterrent to such relationships in addition to the criminal proscriptions Connecticut has against such conduct, I wholly fail to see how the ban on the use of contraceptives by 534married couples in any way reinforces the State’s ban on illicit sexual relationships. . . . At most the broad ban is of marginal utility to the declared objective. A statute limiting its prohibition on use to persons engaging in the prohibited relationship would serve the end posited by Connecticut in the same way, and with the same effectiveness, or ineffectiveness, as the broad anti-use statute under attack in this case. I find nothing in this record justifying the sweeping scope of this statute, with its telling effect on the freedoms of married persons, and therefore conclude that it deprives such persons of liberty without due process of law.

Mr. Justice Black, with whom Mr. Justice Stewart joins, dissenting. . . .

There is no single one of the graphic and eloquent strictures and criticisms fired at the policy of this Connecticut law either by the Court’s opinion or by those of my concurring Brethren to which I cannot subscribe — except their conclusion that the evil qualities they see in the law make it unconstitutional. . . .

The Court talks about a constitutional “right of privacy” as though there is some constitutional provision or provisions forbidding any law ever to be passed which might abridge the “privacy” of individuals. But there is not. There are, of course, guarantees in certain specific constitutional provisions which are designed in part to protect privacy at certain times and places with respect to certain activities. Such, for example, is the Fourth Amendment’s guarantee against “unreasonable searches and seizures.” But I think it belittles that Amendment to talk about it as though it protects nothing but “privacy.” To treat it that way is to give it a niggardly interpretation, not the kind of liberal reading I think any Bill of Rights provision should be given. The average man would very likely not have his feelings soothed any more by having his property seized openly than by having it seized privately and by stealth. He simply wants his property left alone. And a person can be just as much, if not more, irritated, annoyed and injured by an unceremonious public arrest by a policeman as he is by a seizure in the privacy of his office or home.

One of the most effective ways of diluting or expanding a constitutionally guaranteed right is to substitute for the crucial word or words of a constitutional guarantee another word or words, more or less flexible and more or less restricted in meaning. This fact is well illustrated by the use of the term “right of privacy” as a comprehensive substitute for the Fourth Amendment’s guarantee against “unreasonable searches and seizures.” “Privacy” is a broad, abstract and ambiguous concept which can easily be shrunken in meaning but which can also, on the other hand, easily be interpreted as a constitutional ban against many things other than searches and seizures. I have expressed the view many times that First Amendment freedoms, for example, have suffered from a failure of the courts to stick to the simple language of the First Amendment in construing it, instead of invoking multitudes of words substituted for those the Framers used. For these reasons I get nowhere in this case by talk about a constitutional “right of privacy” as an emanation from one or more constitutional provisions.1 I like my privacy as well as the next one, but I am nevertheless 535compelled to admit that government has a right to invade it unless prohibited by some specific constitutional provision. For these reasons I cannot agree with the Court’s judgment and the reasons it gives for holding this Connecticut law unconstitutional. . . .

I think that if properly construed neither the Due Process Clause nor the Ninth Amendment, nor both together, could under any circumstances be a proper basis for invalidating the Connecticut law. I discuss the due process and Ninth Amendment arguments together because on analysis they turn out to be the same thing — merely using different words to claim for this Court and the federal judiciary power to invalidate any legislative act which the judges find irrational, unreasonable or offensive. . . .

The due process argument which my Brothers Harlan and White adopt here is based, as their opinions indicate, on the premise that this Court is vested with power to invalidate all state laws that it considers to be arbitrary, capricious, unreasonable, or oppressive, or on this Court’s belief that a particular state law under scrutiny has no “rational or justifying” purpose, or is offensive to a “sense of fairness and justice.”3 If these formulas based on “natural justice,” or others which mean the same thing,4 are to prevail, they require judges to determine what is or is not constitutional on the basis of their own appraisal of what laws are unwise or unnecessary. The power to make such decisions is of course that of a legislative body. Surely it has to be admitted that no provision of the Constitution specifically gives such blanket power to courts to exercise such a supervisory veto over the wisdom and value of legislative policies and to hold unconstitutional those laws which they believe unwise or dangerous. I readily admit that no legislative body, state or national, should pass laws that can justly be given any of the invidious labels invoked as constitutional excuses to strike down state laws. But perhaps it is not too much to say that no legislative body ever does pass laws without believing that they will 536accomplish a sane, rational, wise and justifiable purpose. While I completely subscribe to the holding of Marbury v. Madison (1805) and subsequent cases, that our Court has constitutional power to strike down statutes, state or federal, that violate commands of the Federal Constitution, I do not believe that we are granted power by the Due Process Clause or any other constitutional provision or provisions to measure constitutionality by our belief that legislation is arbitrary, capricious or unreasonable, or accomplishes no justifiable purpose, or is offensive to our own notions of “civilized standards of conduct.”

Of the cases on which my Brothers White and Goldberg rely so heavily, undoubtedly the reasoning of two of them supports their result here — as would that of a number of others which they do not bother to name, e.g., Lochner v. New York, Coppage v. Kansas, and Adkins v. Children’s Hospital. The two they do cite and quote from, Meyer v. Nebraska and Pierce v. Society of Sisters, were both decided in opinions by Mr. Justice McReynolds which elaborated the same natural law due process philosophy found in Lochner v. New York, one of the cases on which he relied in Meyer, along with such other long-discredited decisions as, e.g., Adkins v. Children’s Hospital. Meyer held unconstitutional, as an “arbitrary” and unreasonable interference with the right of a teacher to carry on his occupation and of parents to hire him, a state law forbidding the teaching of modern foreign languages to young children in the schools.7 . . . [T]he reasoning stated in Meyer and Pierce was the same natural law due process philosophy which many later opinions repudiated, and which I cannot accept. . . .

My Brother Goldberg has adopted the recent discovery that the Ninth Amendment as well as the Due Process Clause can be used by this Court as authority to strike down all state legislation which this Court thinks violates “fundamental principles of liberty and justice,” or is contrary to the “traditions and [collective] conscience of our people.” He also states, without proof satisfactory to me, that in making decisions on this basis judges will not consider “their personal and private notions.” One may ask how they can avoid considering them. Our Court certainly has no machinery with which to take a Gallup Poll.12 And the scientific miracles of this age have not yet produced a gadget which the Court can use to determine what traditions are rooted in the “[collective] conscience of our people.” Moreover, one would certainly have to look far beyond the language of the Ninth Amendment to find that the Framers vested in this Court any such awesome veto powers over lawmaking, either by the States or by the Congress. Nor does anything in the history of the Amendment offer any support for such a shocking doctrine. The whole history of the adoption of the Constitution and Bill of Rights points the other way. . . . That Amendment was passed, not to broaden the powers of this Court or any other department of “the General Government,” but, as every student of history knows, to assure the people that the Constitution in all its provisions was intended to limit 537the Federal Government to the powers granted expressly or by necessary implication. If any broad, unlimited power to hold laws unconstitutional because they offend what this Court conceives to be the “[collective] conscience of our people” is vested in this Court by the Ninth Amendment, the Fourteenth Amendment, or any other provision of the Constitution, it was not given by the Framers, but rather has been bestowed on the Court by the Court. This fact is perhaps responsible for the peculiar phenomenon that for a period of a century and a half no serious suggestion was ever made that the Ninth Amendment, enacted to protect state powers against federal invasion, could be used as a weapon of federal power to prevent state legislatures from passing laws they consider appropriate to govern local affairs. Use of any such broad, unbounded judicial authority would make of this Court’s members a day-to-day constitutional convention.

I repeat so as not to be misunderstood that this Court does have power, which it should exercise, to hold laws unconstitutional where they are forbidden by the Federal Constitution. My point is that there is no provision of the Constitution which either expressly or impliedly vests power in this Court to sit as a supervisory agency over acts of duly constituted legislative bodies and set aside their laws because of the Court’s belief that the legislative policies adopted are unreasonable, unwise, arbitrary, capricious or irrational. The adoption of such a loose, flexible, uncontrolled standard for holding laws unconstitutional, if ever it is finally achieved, will amount to a great unconstitutional shift of power to the courts which I believe and am constrained to say will be bad for the courts and worse for the country. Subjecting federal and state laws to such an unrestrained and unrestrainable judicial control as to the wisdom of legislative enactments would, I fear, jeopardize the separation of governmental powers that the Framers set up and at the same time threaten to take away much of the power of States to govern themselves which the Constitution plainly intended them to have.

I realize that many good and able men have eloquently spoken and written, sometimes in rhapsodical strains, about the duty of this Court to keep the Constitution in tune with the times. The idea is that the Constitution must be changed from time to time and that this Court is charged with a duty to make those changes. For myself, I must with all deference reject that philosophy. The Constitution makers knew the need for change and provided for it. Amendments suggested by the people’s elected representatives can be submitted to the people or their selected agents for ratification. That method of change was good for our Fathers, and being somewhat old-fashioned I must add it is good enough for me. And so, I cannot rely on the Due Process Clause or the Ninth Amendment or any mysterious and uncertain natural law concept as a reason for striking down this state law. The Due Process Clause with an “arbitrary and capricious” or “shocking to the conscience” formula was liberally used by this Court to strike down economic legislation in the early decades of this century, threatening, many people thought, the tranquility and stability of the Nation. See, e.g., Lochner v. New York. That formula, based on subjective considerations of “natural justice,” is no less dangerous when used to enforce this Court’s views about personal rights than those about economic rights. I had thought that we had laid that formula, as a means for striking down state legislation, to rest once and for all in cases like West Coast Hotel Co. v. Parrish and many other opinions. See also Lochner v. New York (Holmes, J., dissenting). . . .

Apparently my Brethren have less quarrel with state economic regulations than former Justices of their persuasion had. But any limitation upon their using the natural law due process philosophy to strike down any state law, dealing with any activity whatever, will obviously be only self-imposed. . . . So far as I am concerned, Connecticut’s 538law as applied here is not forbidden by any provision of the Federal Constitution as that Constitution was written, and I would therefore affirm.

Mr. Justice Stewart, whom Mr. Justice Black joins, dissenting.

Since 1879 Connecticut has had on its books a law which forbids the use of contraceptives by anyone. I think this is an uncommonly silly law. As a practical matter, the law is obviously unenforceable, except in the oblique context of the present case. As a philosophical matter, I believe the use of contraceptives in the relationship of marriage should be left to personal and private choice, based upon each individual’s moral, ethical, and religious beliefs. As a matter of social policy, I think professional counsel about methods of birth control should be available to all, so that each individual’s choice can be meaningfully made. But we are not asked in this case to say whether we think this law is unwise, or even asinine. We are asked to hold that it violates the United States Constitution. And that I cannot do.

In the course of its opinion the Court refers to no less than six Amendments to the Constitution: the First, the Third, the Fourth, the Fifth, the Ninth, and the Fourteenth. But the Court does not say which of these Amendments, if any, it thinks is infringed by this Connecticut law. . . .

As to the First, Third, Fourth, and Fifth Amendments, I can find nothing in any of them to invalidate this Connecticut law, even assuming that all those Amendments are fully applicable against the States.1 It has not even been argued that this is a law “respecting an establishment of religion, or prohibiting the free exercise thereof.” And surely, unless the solemn process of constitutional adjudication is to descend to the level of a play on words, there is not involved here any abridgment of “the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” No soldier has been quartered in any house. There has been no search, and no seizure. Nobody has been compelled to be a witness against himself.

The Court also quotes the Ninth Amendment, and my Brother Goldberg’s concurring opinion relies heavily upon it. But to say that the Ninth Amendment has anything to do with this case is to turn somersaults with history. The Ninth Amendment, like its companion the Tenth, which this Court held “states but a truism that all is retained which has not been surrendered,” United States v. Darby, was framed by James Madison and adopted by the States simply to make clear that the adoption of the Bill of Rights did not alter the plan that the Federal Government was to be a government of express and limited powers, and that all rights and powers not delegated to it were retained by the people and the individual States. Until today no member of this Court has ever suggested that the Ninth Amendment meant anything else, and the idea that a federal court could ever use the Ninth Amendment to annul a law passed by the elected representatives of the people of the State of Connecticut would have caused James Madison no little wonder.
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What provision of the Constitution, then, does make this state law invalid? The Court says it is the right of privacy “created by several fundamental constitutional guarantees.” With all deference, I can find no such general right of privacy in the Bill of Rights, in any other part of the Constitution, or in any case ever before decided by this Court.

At the oral argument in this case we were told that the Connecticut law does not “conform to current community standards.” But it is not the function of this Court to decide cases on the basis of community standards. We are here to decide cases “agreeably to the Constitution and laws of the United States.” It is the essence of judicial duty to subordinate our own personal views, our own ideas of what legislation is wise and what is not. If, as I should surely hope, the law before us does not reflect the standards of the people of Connecticut, the people of Connecticut can freely exercise their true Ninth and Tenth Amendment rights to persuade their elected representatives to repeal it. That is the constitutional way to take this law off the books.8



[image: Photograph of Norma McCorvey, plaintiff in Roe v. Wade, outisde of the Supreme Court Building with her lawyer, Gloria Allred. McCorvey holds a large round sign with the text: “Keep Abortion Legal.”]


Norma McCorvey (left), better known as “Jane Roe,” is shown above outside the Supreme Court in 1989 with her lawyer, Gloria Allred (right). McCorvey was 21 years old and pregnant again when Roe v. Wade was first filed. She never had an abortion, and her child was given up for adoption. Years after the case was decided, McCorvey publicly joined the pro-life movement. She called her involvement in the case “the biggest mistake of my life.” In 2017, before she died, McCorvey stated that she was paid to act as a pro-life advocate. She said, “I took their money and they’d put me out in front of the cameras and tell me what to say.” McCorvey added, “It was all an act. I did it well too. I am a good actress.” In her self-professed “deathbed confession,” McCorvey stated, “If a young woman wants to have an abortion, that’s no skin off my ass. That’s why they call it choice.”
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STUDY GUIDE


	Chief Justice Earl Warren retired in 1969. President Nixon nominated Warren Burger to fill the vacancy. The Court decided Roe v. Wade four years later in 1973. But Roe represents a continuation of the Warren Court’s approach to unenumerated rights that began in Griswold.

	Is there a difference between the constitutional basis of the right at issue in Griswold and the right at issue in Roe? How does the issue of “personhood” fit into the Court’s analysis? Should legislatures have discretion to decide when a fetus becomes a person? Can courts decide?

	Why does the Court discuss historical regulation of abortion?

	Is there anything problematic about this sentence from Justice Blackmun’s majority opinion: “This right of privacy, whether it be founded in the Fourteenth Amendment’s concept of personal liberty and restrictions upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amendment’s reservation of rights to the people, is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy”?






Roe v. Wade 410 U.S. 113 (1973)
[image: ] Video on CasebookConnect.com

[A pregnant woman, Jane Roe (a pseudonym), and others brought a class action suit. The case challenged the constitutionality of a Texas statute that criminalized procuring or attempting to procure an abortion. The law had an exception, which allowed an abortion to save the life of the mother. — Eds.]

Mr. Justice Blackmun delivered the opinion of the Court.

This Texas federal appeal and its Georgia companion, Doe v. Bolton, present constitutional challenges to state criminal abortion legislation. The Texas statutes under attack here are typical of those that have been in effect in many States for approximately a century. The Georgia statutes, in contrast, have a modern cast and are a legislative product that, to an extent at least, obviously reflects the influences of recent attitudinal change, of advancing medical knowledge and techniques, and of new thinking about an old issue.


Justice Harry Blackmun served as counsel to the Mayo Clinic in the 1950s.



We forthwith acknowledge our awareness of the sensitive and emotional nature of the abortion controversy, of the vigorous opposing views, even among physicians, and of the deep and seemingly absolute convictions that the subject inspires. One’s philosophy, one’s experiences, one’s exposure to the raw edges of human existence, one’s religious training, one’s attitudes toward life and family and their values, and the moral standards one establishes and seeks to observe, are all likely to influence and 541to color one’s thinking and conclusions about abortion. In addition, population growth, pollution, poverty, and racial overtones tend to complicate and not to simplify the problem.

Our task, of course, is to resolve the issue by constitutional measurement, free of emotion and of predilection. We seek earnestly to do this, and, because we do, we have inquired into, and in this opinion place some emphasis upon, medical and medical-legal history and what that history reveals about man’s attitudes toward the abortion procedure over the centuries. We bear in mind, too, Mr. Justice Holmes’ admonition in his now-vindicated dissent in Lochner v. New York (1905): “[The Constitution] is made for people of fundamentally differing views, and the accident of our finding certain opinions natural and familiar or novel and even shocking ought not to conclude our judgment upon the question whether statutes embodying them conflict with the Constitution of the United States.”


I

The Texas statutes that concern us here . . . make it a crime to “procure an abortion,” as therein defined, or to attempt one, except with respect to “an abortion procured or attempted by medical advice for the purpose of saving the life of the mother.” Similar statutes are in existence in a majority of the States. Texas first enacted a criminal abortion statute in 1854. This was soon modified into language that has remained substantially unchanged to the present time. . . .



II

Jane Roe, a single woman who was residing in Dallas County, Texas, instituted this federal action in March 1970 against the District Attorney of the county. She sought a declaratory judgment that the Texas criminal abortion statutes were unconstitutional on their face, and an injunction restraining the defendant from enforcing the statutes.

Roe alleged that she was unmarried and pregnant; that she wished to terminate her pregnancy by an abortion “performed by a competent, licensed physician, under safe, clinical conditions”; that she was unable to get a “legal” abortion in Texas because her life did not appear to be threatened by the continuation of her pregnancy; and that she could not afford to travel to another jurisdiction in order to secure a legal abortion under safe conditions. She claimed that the Texas statutes were unconstitutionally vague and that they abridged her right of personal privacy, protected by the First, Fourth, Fifth, Ninth, and Fourteenth Amendments. By an amendment to her complaint Roe purported to sue “on behalf of herself and all other women” similarly situated. . . . On the merits, the District Court held that the “fundamental right of single women and married persons to choose where to have children is protected by the Ninth Amendment, through the Fourteenth Amendment,” and that the Texas criminal abortion statutes were void on their face because they were both unconstitutionally vague and constituted an overbroad infringement of the plaintiffs’ Ninth Amendment rights. . . .



IV

[Part IV considered “issues of justiciability, standing, and abstention.” Pregnancies generally last roughly nine months. Did the controversy became moot when Roe gave 542birth before the case had been appealed to the Supreme Court? The Court relied on a doctrine known as “capable of repetition, yet evading review” to hold that the case was still justiciable. — Eds.]



V

The principal thrust of appellant’s attack on the Texas statutes is that they improperly invade a right, said to be possessed by the pregnant woman, to choose to terminate her pregnancy. Appellant would discover this right in the concept of personal “liberty” embodied in the Fourteenth Amendment’s Due Process Clause; or in personal, marital, familial, and sexual privacy said to be protected by the Bill of Rights or its penumbras, see Griswold v. Connecticut (1965); Eisenstadt v. Baird (1972); or among those rights reserved to the people by the Ninth Amendment, Griswold v. Connecticut (Goldberg, J., concurring). Before addressing this claim, we feel it desirable briefly to survey, in several aspects, the history of abortion, for such insight as that history may afford us, and then to examine the state purposes and interests behind the criminal abortion laws.



VI

It perhaps is not generally appreciated that the restrictive criminal abortion laws in effect in a majority of States today are of relatively recent vintage. Those laws, generally proscribing abortion or its attempt at any time during pregnancy except when necessary to preserve the pregnant woman’s life, are not of ancient or even of common-law origin. Instead, they derive from statutory changes effected, for the most part, in the latter half of the 19th century. . . .

3. The common law. . . . It is undisputed that at common law, abortion performed before “quickening” — the first recognizable movement of the fetus in utero, appearing usually from the 16th to the 18th week of pregnancy — was not an indictable offense. . . . Whether abortion of a quick fetus was a felony at common law, or even a lesser crime, is still disputed. Bracton, writing early in the 13th century, thought it homicide. But the later and predominant view, following the great common-law scholars, has been that it was, at most, a lesser offense. In a frequently cited passage, Coke took the position that abortion of a woman “quick with childe” is “a great misprision, and no murder.” Blackstone followed, saying that while abortion after quickening had once been considered manslaughter (though not murder), “modern law” took a less severe view. A recent review of the common-law precedents argues, however, that those precedents contradict Coke and that even post-quickening abortion was never established as a common-law crime. This is of some importance because while most American courts ruled, in holding or dictum, that abortion of an unquickened fetus was not criminal under their received common law, others followed Coke in stating that abortion of a quick fetus was a “misprision,” a term they translated to mean “misdemeanor.” That their reliance on Coke on this aspect of the law was uncritical and, apparently in all the reported cases, dictum (due probably to the paucity of common-law prosecutions for post-quickening abortion), makes it now appear doubtful that abortion was ever firmly established as a common-law crime even with respect to the destruction of a quick fetus. . . .
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4. The English statutory law. England’s first criminal abortion statute, Lord Ellenborough’s Act, came in 1803. It made abortion of a quick fetus . . . a capital crime, but in it provided lesser penalties for the felony of abortion before quickening, and thus preserved the “quickening” distinction. . . . In 1929, the Infant Life (Preservation) Act came into being. Its emphasis was upon the destruction of “the life of a child capable of being born alive.” . . . It contained a proviso that one was not to be found guilty of the offense “unless it is proved that the act which caused the death of the child was not done in good faith for the purpose only of preserving the life of the mother.” . . .

5. The American law. In this country, the law in effect in all but a few States until mid-19th century was the pre-existing English common law. Connecticut, the first State to enact abortion legislation, adopted in 1821 that part of Lord Ellenborough’s Act that related to a woman “quick with child.” . . . Abortion before quickening was made a crime in that State only in 1860. In 1828, New York enacted legislation that, in two respects, was to serve as a model for early anti-abortion statutes. First, while barring destruction of an unquickened fetus as well as a quick fetus, it made the former only a misdemeanor, but the latter second-degree manslaughter. Second, it incorporated a concept of therapeutic abortion by providing that an abortion was excused if it “shall have been necessary to preserve the life of such mother, or shall have been advised by two physicians to be necessary for such purpose.” By 1840, when Texas had received the common law, only eight American States had statutes dealing with abortion. It was not until after the War Between the States that legislation began generally to replace the common law. Most of these initial statutes dealt severely with abortion after quickening but were lenient with it before quickening. . . .

Gradually, in the middle and late 19th century the quickening distinction disappeared from the statutory law of most States and the degree of the offense and the penalties were increased. By the end of the 1950’s, a large majority of the jurisdictions banned abortion, however and whenever performed, unless done to save or preserve the life of the mother. . . . In the past several years, however, a trend toward liberalization of abortion statutes has resulted in adoption, by about one-third of the States, of less stringent laws, most of them patterned after the ALI Model Penal Code, §230.3.

It is thus apparent that at common law, at the time of the adoption of our Constitution, and throughout the major portion of the 19th century, abortion was viewed with less disfavor than under most American statutes currently in effect. Phrasing it another way, a woman enjoyed a substantially broader right to terminate a pregnancy than she does in most States today. At least with respect to the early stage of pregnancy, and very possibly without such a limitation, the opportunity to make this choice was present in this country well into the 19th century. Even later, the law continued for some time to treat less punitively an abortion procured in early pregnancy. . . .



VII

Three reasons have been advanced to explain historically the enactment of criminal abortion laws in the 19th century and to justify their continued existence.

It has been argued occasionally that these laws were the product of a Victorian social concern to discourage illicit sexual conduct. Texas, however, does not advance this 544justification in the present case, and it appears that no court or commentator has taken the argument seriously. . . .

A second reason is concerned with abortion as a medical procedure. When most criminal abortion laws were first enacted, the procedure was a hazardous one for the woman. . . . Thus, it has been argued that a State’s real concern in enacting a criminal abortion law was to protect the pregnant woman, that is, to restrain her from submitting to a procedure that placed her life in serious jeopardy.

Modern medical techniques have altered this situation. Appellants and various amici refer to medical data indicating that abortion in early pregnancy, that is, prior to the end of the first trimester, although not without its risk, is now relatively safe. Mortality rates for women undergoing early abortions, where the procedure is legal, appear to be as low as or lower than the rates for normal childbirth. Consequently, any interest of the State in protecting the woman from an inherently hazardous procedure, except when it would be equally dangerous for her to forgo it, has largely disappeared. Of course, important state interests in the areas of health and medical standards do remain. The State has a legitimate interest in seeing to it that abortion, like any other medical procedure, is performed under circumstances that insure maximum safety for the patient. This interest obviously extends at least to the performing physician and his staff, to the facilities involved, to the availability of after-care, and to adequate provision for any complication or emergency that might arise. The prevalence of high mortality rates at illegal “abortion mills” strengthens, rather than weakens, the State’s interest in regulating the conditions under which abortions are performed. Moreover, the risk to the woman increases as her pregnancy continues. Thus, the State retains a definite interest in protecting the woman’s own health and safety when an abortion is proposed at a late stage of pregnancy.

The third reason is the State’s interest — some phrase it in terms of duty — in protecting prenatal life. Some of the argument for this justification rests on the theory that a new human life is present from the moment of conception. The State’s interest and general obligation to protect life then extends, it is argued, to prenatal life. Only when the life of the pregnant mother herself is at stake, balanced against the life she carries within her, should the interest of the embryo or fetus not prevail. Logically, of course, a legitimate state interest in this area need not stand or fall on acceptance of the belief that life begins at conception or at some other point prior to live birth. In assessing the State’s interest, recognition may be given to the less rigid claim that as long as at least potential life is involved, the State may assert interests beyond the protection of the pregnant woman alone. . . .

It is with these interests, and the weight to be attached to them, that this case is concerned.



VIII

The Constitution does not explicitly mention any right of privacy. In a [long] line of decisions, however, . . . the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution. In varying contexts, the Court or individual Justices have, indeed, found at least the roots of that right in the First Amendment; in the Fourth and Fifth Amendments; in the penumbras of the Bill of Rights; in the Ninth Amendment; or in the concept of liberty guaranteed by 545the first section of the Fourteenth Amendment. These decisions make it clear that only personal rights that can be deemed “fundamental” or “implicit in the concept of ordered liberty,” Palko v. Connecticut (1937), are included in this guarantee of personal privacy. They also make it clear that the right has some extension to activities relating to marriage, Loving v. Virginia (1967); procreation, Skinner v. Oklahoma (1942); contraception, Eisenstadt v. Baird (1972); family relationships, Prince v. Massachusetts (1944); and child rearing and education, Pierce v. Society of Sisters (1925), Meyer v. Nebraska (1923).

This right of privacy, whether it be founded in the Fourteenth Amendment’s concept of personal liberty and restrictions upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amendment’s reservation of rights to the people, is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy. The detriment that the State would impose upon the pregnant woman by denying this choice altogether is apparent. Specific and direct harm medically diagnosable even in early pregnancy may be involved. Maternity, or additional offspring, may force upon the woman a distressful life and future. Psychological harm may be imminent. Mental and physical health may be taxed by child care. There is also the distress, for all concerned, associated with the unwanted child, and there is the problem of bringing a child into a family already unable, psychologically and otherwise, to care for it. In other cases, as in this one, the additional difficulties and continuing stigma of unwed motherhood may be involved. All these are factors the woman and her responsible physician necessarily will consider in consultation.

On the basis of elements such as these, appellant and some amici argue that the woman’s right is absolute and that she is entitled to terminate her pregnancy at whatever time, in whatever way, and for whatever reason she alone chooses. With this we do not agree. Appellant’s arguments that Texas either has no valid interest at all in regulating the abortion decision, or no interest strong enough to support any limitation upon the woman’s sole determination, are unpersuasive. The Court’s decisions recognizing a right of privacy also acknowledge that some state regulation in areas protected by that right is appropriate. As noted above, a State may properly assert important interests in safeguarding health, in maintaining medical standards, and in protecting potential life. At some point in pregnancy, these respective interests become sufficiently compelling to sustain regulation of the factors that govern the abortion decision. The privacy right involved, therefore, cannot be said to be absolute. In fact, it is not clear to us that the claim asserted by some amici that one has an unlimited right to do with one’s body as one pleases bears a close relationship to the right of privacy previously articulated in the Court’s decisions. The Court has refused to recognize an unlimited right of this kind in the past. Jacobson v. Massachusetts (1905) (vaccination); Buck v. Bell (1927) (sterilization).

We, therefore, conclude that the right of personal privacy includes the abortion decision, but that this right is not unqualified and must be considered against important state interests in regulation. . . .

Where certain “fundamental rights” are involved, the Court has held that regulation limiting these rights may be justified only by a “compelling state interest,” . . . and that legislative enactments must be narrowly drawn to express only the legitimate state interests at stake. . . .
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IX

The District Court held that the appellee failed to meet his burden of demonstrating that the Texas statute’s infringement upon Roe’s rights was necessary to support a compelling state interest, and that, although the appellee presented “several compelling justifications for state presence in the area of abortions,” the statutes outstripped these justifications and swept “far beyond any areas of compelling state interest.” Appellant and appellee both contest that holding. Appellant, as has been indicated, claims an absolute right that bars any state imposition of criminal penalties in the area. Appellee argues that the State’s determination to recognize and protect prenatal life from and after conception constitutes a compelling state interest. As noted above, we do not agree fully with either formulation.

A

The appellee and certain amici argue that the fetus is a “person” within the language and meaning of the Fourteenth Amendment. In support of this, they outline at length and in detail the well-known facts of fetal development. If this suggestion of personhood is established, the appellant’s case, of course, collapses, for the fetus’ right to life would then be guaranteed specifically by the Amendment. The appellant conceded as much on reargument. On the other hand, the appellee conceded on reargument that no case could be cited that holds that a fetus is a person within the meaning of the Fourteenth Amendment.

The Constitution does not define “person” in so many words. Section 1 of the Fourteenth Amendment contains three references to “person.” The first, in defining “citizens,” speaks of “persons born or naturalized in the United States.” The word also appears both in the Due Process Clause and in the Equal Protection Clause. “Person” is used in other places in the Constitution[, b]ut in nearly all these instances, the use of the word is such that it has application only postnatally. None indicates, with any assurance, that it has any possible pre-natal application.

All this, together with our observation that throughout the major portion of the 19th century prevailing legal abortion practices were far freer than they are today, persuades us that the word “person,” as used in the Fourteenth Amendment, does not include the unborn. . . .

This conclusion, however, does not of itself fully answer the contentions raised by Texas, and we pass on to other considerations.

B

The pregnant woman cannot be isolated in her privacy. She carries an embryo and, later, a fetus, if one accepts the medical definitions of the developing young in the human uterus. The situation therefore is inherently different from marital intimacy, or bedroom possession of obscene material, or marriage, or procreation, or education, with which Eisenstadt and Griswold, Stanley, Loving, Skinner, and Pierce and Meyer were respectively concerned. As we have intimated above, it is reasonable and appropriate for a State to decide that at some point in time another interest, that of health of the mother or that of potential human life, becomes significantly involved. The woman’s privacy is no longer sole and any right of privacy she possesses must be measured accordingly.
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Texas urges that, apart from the Fourteenth Amendment, life begins at conception and is present throughout pregnancy, and that, therefore, the State has a compelling interest in protecting that life from and after conception. We need not resolve the difficult question of when life begins. When those trained in the respective disciplines of medicine, philosophy, and theology are unable to arrive at any consensus, the judiciary, at this point in the development of man’s knowledge, is not in a position to speculate as to the answer.

It should be sufficient to note briefly the wide divergence of thinking on this most sensitive and difficult question. There has always been strong support for the view that life does not begin until live birth. This was the belief of the Stoics. It appears to be the predominant, though not the unanimous, attitude of the Jewish faith. It may be taken to represent also the position of a large segment of the Protestant community, insofar as that can be ascertained; organized groups that have taken a formal position on the abortion issue have generally regarded abortion as a matter for the conscience of the individual and her family. As we have noted, the common law found greater significance in quickening. Physicians and their scientific colleagues have regarded that event with less interest and have tended to focus either upon conception, upon live birth, or upon the interim point at which the fetus becomes “viable,” that is, potentially able to live outside the mother’s womb, albeit with artificial aid. Viability is usually placed at about seven months (28 weeks) but may occur earlier, even at 24 weeks. The Aristotelian theory of “mediate animation,” that held sway throughout the Middle Ages and the Renaissance in Europe, continued to be official Roman Catholic dogma until the 19th century, despite opposition to this “ensoulment” theory from those in the Church who would recognize the existence of life from the moment of conception. The latter is now, of course, the official belief of the Catholic Church. As one brief amicus discloses, this is a view strongly held by many non-Catholics as well, and by many physicians. Substantial problems for precise definition of this view are posed, however, by new embryological data that purport to indicate that conception is a “process” over time, rather than an event, and by new medical techniques such as menstrual extraction, the “morning-after” pill, implantation of embryos, artificial insemination, and even artificial wombs.

In areas other than criminal abortion, the law has been reluctant to endorse any theory that life, as we recognize it, begins before live birth or to accord legal rights to the unborn except in narrowly defined situations and except when the rights are contingent upon live birth. For example, the traditional rule of tort law denied recovery for prenatal injuries even though the child was born alive. That rule has been changed in almost every jurisdiction. In most States, recovery is said to be permitted only if the fetus was viable, or at least quick, when the injuries were sustained, though few courts have squarely so held. In a recent development, generally opposed by the commentators, some States permit the parents of a stillborn child to maintain an action for wrongful death because of prenatal injuries. Such an action, however, would appear to be one to vindicate the parents’ interest and is thus consistent with the view that the fetus, at most, represents only the potentiality of life. Similarly, unborn children have been recognized as acquiring rights or interests by way of inheritance or other devolution of property, and have been represented by guardians ad litem. Perfection of the interests involved, again, has generally been contingent upon live birth. In short, the unborn have never been recognized in the law as persons in the whole sense.
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X

In view of all this, we do not agree that, by adopting one theory of life, Texas may override the rights of the pregnant woman that are at stake. We repeat, however, that the State does have an important and legitimate interest in preserving and protecting the health of the pregnant woman, whether she be a resident of the State or a nonresident who seeks medical consultation and treatment there, and that it has still another important and legitimate interest in protecting the potentiality of human life. These interests are separate and distinct. Each grows in substantiality as the woman approaches term and, at a point during pregnancy, each becomes “compelling.”

With respect to the State’s important and legitimate interest in the health of the mother, the “compelling” point, in the light of present medical knowledge, is at approximately the end of the first trimester. This is so because of the now-established medical fact that until the end of the first trimester mortality in abortion may be less than mortality in normal childbirth. It follows that, from and after this point, a State may regulate the abortion procedure to the extent that the regulation reasonably relates to the preservation and protection of maternal health. Examples of permissible state regulation in this area are requirements as to the qualifications of the person who is to perform the abortion; as to the licensure of that person; as to the facility in which the procedure is to be performed, that is, whether it must be a hospital or may be a clinic or some other place of less-than-hospital status; as to the licensing of the facility; and the like.

This means, on the other hand, that, for the period of pregnancy prior to this “compelling” point, the attending physician, in consultation with his patient, is free to determine, without regulation by the State, that, in his medical judgment, the patient’s pregnancy should be terminated. If that decision is reached, the judgment may be effectuated by an abortion free of interference by the State.

With respect to the State’s important and legitimate interest in potential life, the “compelling” point is at viability. This is so because the fetus then presumably has the capability of meaningful life outside the mother’s womb. State regulation protective of fetal life after viability thus has both logical and biological justifications. If the State is interested in protecting fetal life after viability, it may go so far as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother.

Measured against these standards, the Texas Penal Code, in restricting legal abortions to those “procured or attempted by medical advice for the purpose of saving the life of the mother,” sweeps too broadly. The statute makes no distinction between abortions performed early in pregnancy and those performed later, and it limits to a single reason, “saving” the mother’s life, the legal justification for the procedure. The statute, therefore, cannot survive the constitutional attack made upon it here. . . .



XI

To summarize and to repeat:


	A state criminal abortion statute of the current Texas type, that excepts from criminality only a life-saving procedure on behalf of the mother, without regard to pregnancy stage and without recognition of the other interests involved, is violative of the Due Process Clause of the Fourteenth Amendment.
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	For the stage prior to approximately the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman’s attending physician.

	For the stage subsequent to approximately the end of the first trimester, the State, in promoting its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health.

	For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.




	The State may define the term “physician,” as it has been employed in the preceding paragraphs of this Part XI of this opinion, to mean only a physician currently licensed by the State, and may proscribe any abortion by a person who is not a physician as so defined. . . .



This holding, we feel, is consistent with the relative weights of the respective interests involved, with the lessons and examples of medical and legal history, with the lenity of the common law, and with the demands of the profound problems of the present day. The decision leaves the State free to place increasing restrictions on abortion as the period of pregnancy lengthens, so long as those restrictions are tailored to the recognized state interests. The decision vindicates the right of the physician to administer medical treatment according to his professional judgment up to the points where important state interests provide compelling justifications for intervention. Up to those points, the abortion decision in all its aspects is inherently, and primarily, a medical decision, and basic responsibility for it must rest with the physician. If an individual practitioner abuses the privilege of exercising proper medical judgment, the usual remedies, judicial and intra-professional, are available. . . .

Mr. Justice Rehnquist, dissenting.

The Court’s opinion brings to the decision of this troubling question both extensive historical fact and a wealth of legal scholarship. While the opinion thus commands my respect, I find myself nonetheless in fundamental disagreement with those parts of it that invalidate the Texas statute in question, and therefore dissent. . . .

I have difficulty in concluding, as the Court does, that the right of “privacy” is involved in this case. Texas, by the statute here challenged, bars the performance of a medical abortion by a licensed physician on a plaintiff such as Roe. A transaction resulting in an operation such as this is not “private” in the ordinary usage of that word. Nor is the “privacy” that the Court finds here even a distant relative of the freedom from searches and seizures protected by the Fourth Amendment to the Constitution, which the Court has referred to as embodying a right to privacy.

If the Court means by the term “privacy” no more than that the claim of a person to be free from unwanted state regulation of consensual transactions may be a form of “liberty” protected by the Fourteenth Amendment, there is no doubt that similar claims have been upheld in our earlier decisions on the basis of that liberty. . . . [T]he “liberty,” against deprivation of which without due process the Fourteenth Amendment protects, embraces more than the rights found in the Bill of Rights. But that liberty is not 550guaranteed absolutely against deprivation, only against deprivation without due process of law. The test traditionally applied in the area of social and economic legislation is whether or not a law such as that challenged has a rational relation to a valid state objective. Williamson v. Lee Optical Co. (1955). The Due Process Clause of the Fourteenth Amendment undoubtedly does place a limit, albeit a broad one, on legislative power to enact laws such as this. If the Texas statute were to prohibit an abortion even where the mother’s life is in jeopardy, I have little doubt that such a statute would lack a rational relation to a valid state objective under the test stated in Williamson. But the Court’s sweeping invalidation of any restrictions on abortion during the first trimester is impossible to justify under that standard, and the conscious weighing of competing factors that the Court’s opinion apparently substitutes for the established test is far more appropriate to a legislative judgment than to a judicial one. . . .

While the Court’s opinion quotes from the dissent of Mr. Justice Holmes in Lochner v. New York (1905), the result it reaches is more closely attuned to the majority opinion of Mr. Justice Peckham in that case. As in Lochner and similar cases applying substantive due process standards to economic and social welfare legislation, the adoption of the compelling state interest standard will inevitably require this Court to examine the legislative policies and pass on the wisdom of these policies in the very process of deciding whether a particular state interest put forward may or may not be “compelling.” The decision here to break pregnancy into three distinct terms and to outline the permissible restrictions the State may impose in each one, for example, partakes more of judicial legislation than it does of a determination of the intent of the drafters of the Fourteenth Amendment.

The fact that a majority of the States reflecting, after all, the majority sentiment in those States, have had restrictions on abortions for at least a century is a strong indication, it seems to me, that the asserted right to an abortion is not “so rooted in the traditions and conscience of our people as to be ranked as fundamental,” Snyder v. Massachusetts (1934). Even today, when society’s views on abortion are changing, the very existence of the debate is evidence that the “right” to an abortion is not so universally accepted as the appellant would have us believe.

To reach its result, the Court necessarily has had to find within the scope of the Fourteenth Amendment a right that was apparently completely unknown to the drafters of the Amendment. . . . By the time of the adoption of the Fourteenth Amendment in 1868, there were at least 36 laws enacted by state or territorial legislatures limiting abortion. While many States have amended or updated their laws, 21 of the laws on the books in 1868 remain in effect today. Indeed, the Texas statute struck down today was, as the majority notes, first enacted in 1857 and “has remained substantially unchanged to the present time.”

There apparently was no question concerning the validity of this provision or of any of the other state statutes when the Fourteenth Amendment was adopted. The only conclusion possible from this history is that the drafters did not intend to have the Fourteenth Amendment withdraw from the States the power to legislate with respect to this matter. . . .

Mr. Justice White, with whom Mr. Justice Rehnquist joins, dissenting [in the companion case of Doe v. Bolton, 93 S. Ct. 762. — Eds.] . . .

I find nothing in the language or history of the Constitution to support the Court’s judgments. The Court simply fashions and announces a new constitutional right for 551pregnant women and, with scarcely any reason or authority for its action, invests that right with sufficient substance to override most existing state abortion statutes. The upshot is that the people and the legislatures of the 50 States are constitutionally disentitled to weigh the relative importance of the continued existence and development of the fetus, on the one hand, against a spectrum of possible impacts on the mother, on the other hand. As an exercise of raw judicial power, the Court perhaps has authority to do what it does today; but in my view its judgment is an improvident and extravagant exercise of the power of judicial review that the Constitution extends to this Court.

The Court apparently values the convenience of the pregnant mother more than the continued existence and development of the life or potential life that she carries. Whether or not I might agree with that marshaling of values, I can in no event join the Court’s judgment because I find no constitutional warrant for imposing such an order of priorities on the people and legislatures of the States. In a sensitive area such as this, involving as it does issues over which reasonable men may easily and heatedly differ, I cannot accept the Court’s exercise of its clear power of choice by interposing a constitutional barrier to state efforts to protect human life and by investing mothers and doctors with the constitutionally protected right to exterminate it. This issue, for the most part, should be left with the people and to the political processes the people have devised to govern their affairs. . . .





B. TWO APPROACHES TO PROTECT LIBERTY UNDER THE DUE PROCESS CLAUSES

ASSIGNMENT 2

Griswold v. Connecticut (1965) and Roe v. Wade (1973) moved the Court beyond the framework established by Footnote Four of Carolene Products. Now, judges would scrutinize laws that infringed a right to “privacy,” even though that right was not among the “specific prohibitions” in the Constitution. Ever since those landmark decisions, the Court has wrestled with how to identify the unenumerated rights that are protected by the Due Process Clause. The Court has not formally abandoned the New Deal settlement. Instead, the Justices have relied on two primary methods to distinguish between those freedoms that are and are not protected by the Due Process Clause. First, throughout the 1980s and 90s, the Court followed what could be called the “fundamental rights” doctrine. Second, in the first two decades of the twenty-first century, the Court considered broader concepts of liberty and dignity. In the wake of Justice Kennedy’s retirement, the Roberts Court may return to the former, more restrictive approach.


1. The “Fundamental Rights” Doctrine

Under the so-called fundamental rights doctrine, the Court would strictly scrutinize laws that violated certain liberties that are deemed to be “fundamental.” In contrast, the Court would deferentially review with rational basis scrutiny laws that violated “non-fundamental” rights, which are also known as mere “liberty interests.” What exactly is a “fundamental right”? Palko v. Connecticut (1937) explained that “fundamental rights” are 552those freedoms that are “implicit in the concept of ordered liberty.” And Moore v. East Cleveland (1977) explained that “fundamental rights” are those rights that are “deeply rooted in the nation’s tradition and history.” In Bowers v. Hardwick (1986) and Washington v. Glucksberg (1997), the Court employed this “fundamental rights” doctrine.


STUDY GUIDE


	The Supreme Court reversed Bowers v. Hardwick in Lawrence v. Texas (2003). Lawrence did not rely on the “fundamental rights” methodology to reach its result. But the Justices have not formally abandoned the method used in Bowers. Thus, this case still explains an alternate approach to resolve Due Process Clause cases.

	How does the Bowers Court decide if the Georgia sodomy statute violates the “right of privacy”? How does the Court distinguish the right to sodomy from other unenumerated rights?

	How does the majority opinion review the Georgia sodomy statute? How does the dissent’s approach differ from that of the majority?

	What does Justice Blackmun mean by “decisional” and “spatial” privacy?

	Why is the regulation of “morality” a proper governmental purpose? How does this holding differ from the holding in Romer v. Evans (Chapter 15)?





Bowers v. Hardwick 478 U.S. 186 (1986)

Justice White delivered the opinion of the Court.

In August 1982, respondent Hardwick (hereafter respondent) was charged with violating the Georgia statute criminalizing sodomy1 by committing that act with another adult male in the bedroom of respondent’s home. After a preliminary hearing, the District Attorney decided not to present the matter to the grand jury unless further evidence developed.

Respondent then brought suit in the Federal District Court, challenging the constitutionality of the statute insofar as it criminalized consensual sodomy. He asserted that he was a practicing homosexual, that the Georgia sodomy statute, as administered by the defendants, placed him in imminent danger of arrest, and that the statute for several reasons violates the Federal Constitution. The District Court granted the defendants’ motion to dismiss for failure to state a claim.
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A divided panel of the Court of Appeals for the Eleventh Circuit reversed. . . . Relying on our decisions in Griswold v. Connecticut (1965); Eisenstadt v. Baird (1972); Stanley v. Georgia (1969); and Roe v. Wade (1973), the court went on to hold that the Georgia statute violated respondent’s fundamental rights because his homosexual activity is a private and intimate association that is beyond the reach of state regulation by reason of the Ninth Amendment and the Due Process Clause of the Fourteenth Amendment. . . .

This case does not require a judgment on whether laws against sodomy between consenting adults in general, or between homosexuals in particular, are wise or desirable. It raises no question about the right or propriety of state legislative decisions to repeal their laws that criminalize homosexual sodomy, or of state-court decisions invalidating those laws on state constitutional grounds. The issue presented is whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal and have done so for a very long time. The case also calls for some judgment about the limits of the Court’s role in carrying out its constitutional mandate. . . .

[R]espondent would have us announce, as the Court of Appeals did, a fundamental right to engage in homosexual sodomy. This we are quite unwilling to do. It is true that despite the language of the Due Process Clauses of the Fifth and Fourteenth Amendments, which appears to focus only on the processes by which life, liberty, or property is taken, the cases are legion in which those Clauses have been interpreted to have substantive content, subsuming rights that to a great extent are immune from federal or state regulation or proscription. Among such cases are those recognizing rights that have little or no textual support in the constitutional language. . . .

Striving to assure itself and the public that announcing rights not readily identifiable in the Constitution’s text involves much more than the imposition of the Justices’ own choice of values on the States and the Federal Government, the Court has sought to identify the nature of the rights qualifying for heightened judicial protection. In Palko v. Connecticut (1937), it was said that this category includes those fundamental liberties that are “implicit in the concept of ordered liberty,” such that “neither liberty nor justice would exist if [they] were sacrificed.” A different description of fundamental liberties appeared in Moore v. East Cleveland (1977) where they are characterized as those liberties that are “deeply rooted in this Nation’s history and tradition.”

It is obvious to us that neither of these formulations would extend a fundamental right to homosexuals to engage in acts of consensual sodomy. Proscriptions against that conduct have ancient roots. Sodomy was a criminal offense at common law and was forbidden by the laws of the original 13 States when they ratified the Bill of Rights. In 1868, when the Fourteenth Amendment was ratified, all but 5 of the 37 States in the Union had criminal sodomy laws. In fact, until 1961, all 50 States outlawed sodomy, and today, 24 States and the District of Columbia continue to provide criminal penalties for sodomy performed in private and between consenting adults. Against this background, to claim that a right to engage in such conduct is “deeply rooted in this Nation’s history and tradition” or “implicit in the concept of ordered liberty” is, at best, facetious.

Nor are we inclined to take a more expansive view of our authority to discover new fundamental rights imbedded in the Due Process Clause. The Court is most vulnerable and comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution. That this is so was 554painfully demonstrated by the face-off between the Executive and the Court in the 1930s, which resulted in the repudiation of much of the substantive gloss that the Court had placed on the Due Process Clauses of the Fifth and Fourteenth Amendments. There should be, therefore, great resistance to expand the substantive reach of those Clauses, particularly if it requires redefining the category of rights deemed to be fundamental. Otherwise, the Judiciary necessarily takes to itself further authority to govern the country without express constitutional authority. The claimed right pressed on us today falls far short of overcoming this resistance. . . .

Even if the conduct at issue here is not a fundamental right, respondent asserts that there must be a rational basis for the law and that there is none in this case other than the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable. This is said to be an inadequate rationale to support the law. The law, however, is constantly based on notions of morality, and if all laws representing essentially moral choices are to be invalidated under the Due Process Clause, the courts will be very busy indeed. Even respondent makes no such claim, but insists that majority sentiments about the morality of homosexuality should be declared inadequate. We do not agree, and are unpersuaded that the sodomy laws of some 25 States should be invalidated on this basis.8

Chief Justice Burger, concurring.

I join the Court’s opinion, but I write separately to underscore my view that in constitutional terms there is no such thing as a fundamental right to commit homosexual sodomy.

As the Court notes, the proscriptions against sodomy have very “ancient roots.” Decisions of individuals relating to homosexual conduct have been subject to state intervention throughout the history of Western civilization. Condemnation of those practices is firmly rooted in Judaeo-Christian moral and ethical standards. Homosexual sodomy was a capital crime under Roman law. During the English Reformation when powers of the ecclesiastical courts were transferred to the King’s Courts, the first English statute criminalizing sodomy was passed. Blackstone described “the infamous crime against nature” as an offense of “deeper malignity” than rape, a heinous act “the very mention of which is a disgrace to human nature,” and “a crime not fit to be named.” The common law of England, including its prohibition of sodomy, became the received law of Georgia and the other Colonies. In 1816 the Georgia Legislature passed the statute at issue here, and that statute has been continuously in force in one form or another since that time. To hold that the act of homosexual sodomy is somehow protected as a fundamental right would be to cast aside millennia of moral teaching.

This is essentially not a question of personal “preferences” but rather of the legislative authority of the State. I find nothing in the Constitution depriving a State of the power to enact the statute challenged here.
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Justice Powell, concurring.*

I join the opinion of the Court. I agree with the Court that there is no fundamental right — i.e., no substantive right under the Due Process Clause — such as that claimed by respondent Hardwick, and found to exist by the Court of Appeals. . . .

Justice Blackmun, with whom Justice Brennan, Justice Marshall, and Justice Stevens join, dissenting.

This case is no more about “a fundamental right to engage in homosexual sodomy,” as the Court purports to declare, than Stanley v. Georgia (1969), was about a fundamental right to watch obscene movies, or Katz v. United States (1967), was about a fundamental right to place interstate bets from a telephone booth. Rather, this case is about “the most comprehensive of rights and the right most valued by civilized men,” namely, “the right to be let alone.” Olmstead v. United States (1928) (Brandeis, J., dissenting).

The statute at issue denies individuals the right to decide for themselves whether to engage in particular forms of private, consensual sexual activity. The Court concludes that [the statute] is valid essentially because “the laws of . . . many States . . . still make such conduct illegal and have done so for a very long time.” But the fact that the moral judgments expressed by statutes . . . may be “‘natural and familiar . . . ought not to conclude our judgment upon the question whether statutes embodying them conflict with the Constitution of the United States.’” Roe v. Wade (1973), quoting Lochner v. New York (1905) (Holmes, J., dissenting). Like Justice Holmes, I believe that “[i]t is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past.” Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897). I believe we must analyze respondent Hardwick’s claim in the light of the values that underlie the constitutional right to privacy. If that right means anything, it means that, before Georgia can prosecute its citizens for making choices about the most intimate aspects of their lives, it must do more than assert that the choice they have made is an “abominable crime not fit to be named among Christians.”

In its haste to reverse the Court of Appeals and hold that the Constitution does not “confe[r] a fundamental right upon homosexuals to engage in sodomy,” the Court relegates the actual statute being challenged to a footnote and ignores the procedural posture of the case before it. A fair reading of the statute and of the complaint clearly reveals that the majority has distorted the question this case presents. [T]he Court’s almost obsessive focus on homosexual activity is particularly hard to justify in light of the broad language Georgia has used. Unlike the Court, the Georgia Legislature has not proceeded on the assumption that homosexuals are so different from other citizens that their lives may be controlled in a way that would not be tolerated if it limited the choices of those other 556citizens. Rather, Georgia has provided that “[a] person commits the offense of sodomy when he performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another.” The sex or status of the persons who engage in the act is irrelevant as a matter of state law. In fact, to the extent I can discern a legislative purpose, that purpose seems to have been to broaden the coverage of the law to reach heterosexual as well as homosexual activity.1 I therefore see no basis for the Court’s decision to treat this case as an “as applied” challenge, or for Georgia’s attempt, both in its brief and at oral argument, to defend §16-6-2 solely on the grounds that it prohibits homosexual activity. Michael Hardwick’s . . . claim that §16-6-2 involves an unconstitutional intrusion into his privacy and his right of intimate association does not depend in any way on his sexual orientation. . . .

In construing the right to privacy, the Court has proceeded along two somewhat distinct, albeit complementary, lines. First, it has recognized a privacy interest with reference to certain decisions that are properly for the individual to make. E.g., Roe v. Wade (1973); Pierce v. Society of Sisters (1925). Second, it has recognized a privacy interest with reference to certain places without regard for the particular activities in which the individuals who occupy them are engaged. The case before us implicates both the decisional and the spatial aspects of the right to privacy. . . .

Only the most willful blindness could obscure the fact that sexual intimacy is “a sensitive, key relationship of human existence, central to family life, community welfare, and the development of human personality.” The fact that individuals define themselves in a significant way through their intimate sexual relationships with others suggests, in a Nation as diverse as ours, that there may be many “right” ways of conducting those relationships, and that much of the richness of a relationship will come from the freedom an individual has to choose the form and nature of these intensely personal bonds. . . . The Court claims that its decision today merely refuses to recognize a fundamental right to engage in homosexual sodomy; what the Court really has refused to recognize is the fundamental interest all individuals have in controlling the nature of their intimate associations with others. . . .

I cannot agree that either the length of time a majority has held its convictions or the passions with which it defends them can withdraw legislation from this Court’s security. See, e.g., Roe v. Wade (1973); Loving v. Virginia (1967); Brown v. Board of Education (1954).5 . . . It is precisely because the issue raised by this case touches the heart of what makes individuals what they are that we should be especially sensitive to the rights of those whose choices upset the majority.

557

The assertion that “traditional Judeo-Christian values proscribe” the conduct involved cannot provide an adequate justification for §16-6-2. That certain, but by no means all, religious groups condemn the behavior at issue gives the State no license to impose their judgments on the entire citizenry. The legitimacy of secular legislation depends instead on whether the State can advance some justification for its law beyond its conformity to religious doctrine. Thus, far from buttressing his case, petitioner’s invocation of Leviticus, Romans, St. Thomas Aquinas, and sodomy’s heretical status during the Middle Ages undermines his suggestion that §16-6-2 represents a legitimate use of secular coercive power. A State can no more punish private behavior because of religious intolerance than it can punish such behavior because of racial animus. . . . No matter how uncomfortable a certain group may make the majority of this Court, we have held that “[m]ere public intolerance or animosity cannot constitutionally justify the deprivation of a person’s physical liberty.” O’Connor v. Donaldson (1975). See also Cleburne v. Cleburne Living Center, Inc. (1985); United States Dept. of Agriculture v. Moreno (1973).

Nor can §16-6-2 be justified as a “morally neutral” exercise of Georgia’s power to “protect the public environment.” . . . Petitioner and the Court fail to see the difference between laws that protect public sensibilities and those that enforce private morality. Statutes banning public sexual activity are entirely consistent with protecting the individual’s liberty interest in decisions concerning sexual relations: the same recognition that those decisions are intensely private which justifies protecting them from governmental interference can justify protecting individuals from unwilling exposure to the sexual activities of others. But the mere fact that intimate behavior may be punished when it takes place in public cannot dictate how States can regulate intimate behavior that occurs in intimate places.

This case involves no real interference with the rights of others, for the mere knowledge that other individuals do not adhere to one’s value system cannot be a legally cognizable interest, let alone an interest that can justify invading the houses, hearts, and minds of citizens who choose to live their lives differently. . . .

It took but three years for the Court to see the error in its analysis in Minersville School District v. Gobitis (1940), and to recognize that the threat to national cohesion posed by a refusal to salute the flag was vastly outweighed by the threat to those same values posed by compelling such a salute. See West Virginia Board of Education v. Barnette (1943). I can only hope that here, too, the Court soon will reconsider its analysis and conclude that depriving individuals of the right to choose for themselves how to conduct their intimate relationships poses a far greater threat to the values most deeply rooted in our Nation’s history than tolerance of nonconformity could ever do.* Because I think the Court today betrays those values, I dissent.

Justice Stevens, with whom Justice Brennan and Justice Marshall join, dissenting.

Like the statute that is challenged in this case, the rationale of the Court’s opinion applies equally to the prohibited conduct regardless of whether the parties who engage in it are married or unmarried, or are of the same or different sexes. Sodomy was condemned as an odious and sinful type of behavior during the formative period of the 558common law. That condemnation was equally damning for heterosexual and homosexual sodomy. Moreover, it provided no special exemption for married couples. The license to cohabit and to produce legitimate offspring simply did not include any permission to engage in sexual conduct that was considered a “crime against nature.” . . . The history of the statutes cited by the majority as proof for the proposition that sodomy is not constitutionally protected similarly reveals a prohibition on heterosexual, as well as homosexual, sodomy. . . .

Our prior cases make two propositions abundantly clear. First, the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice; neither history nor tradition could save a law prohibiting miscegenation from constitutional attack. Second, individual decisions by married persons, concerning the intimacies of their physical relationship, even when not intended to produce offspring, are a form of “liberty” protected by the Due Process Clause of the Fourteenth Amendment. Griswold. Moreover, this protection extends to intimate choices by unmarried as well as married persons. . . .

A policy of selective application must be supported by a neutral and legitimate interest — something more substantial than a habitual dislike for, or ignorance about, the disfavored group. Neither the State nor the Court has identified any such interest in this case. The Court has posited as a justification for the Georgia statute “the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable.” But the Georgia electorate has expressed no such belief — instead, its representatives enacted a law that presumably reflects the belief that all sodomy is immoral and unacceptable. Unless the Court is prepared to conclude that such a law is constitutional, it may not rely on the work product of the Georgia Legislature to support its holding. For the Georgia statute does not single out homosexuals as a separate class meriting special disfavored treatment. . . .

The record of nonenforcement, in this case and in the last several decades, belies the Attorney General’s representations about the importance of the State’s selective application of its generally applicable law. . . .


STUDY GUIDE


	In Washington v. Glucksberg, the plaintiffs challenged the constitutionality of a law that prohibited assisted suicide. The Court rejected a due process challenge to the Washington law. Chief Justice Rehnquist wrote the majority opinion. He found that this right was non-fundamental, under the framework from Bowers.

	Glucksberg held that the plaintiffs must provide “a ‘careful description’ of the asserted fundamental liberty interest” they assert. Why would this strict approach make it tough for the Court to identify new fundamental rights? Why did the Court follow this approach?

	Six years after Glucksberg was decided, Justice Kennedy wrote the majority opinion in Lawrence v. Texas (2003). That case overruled Bowers. And in Obergefell v. Hodges (2015), Justice Kennedy cast serious doubt on the validity of Glucksberg.
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Washington v. Glucksberg 521 U.S. 702 (1997)

Chief Justice Rehnquist delivered the opinion of the Court.

The question presented in this case is whether Washington’s prohibition against “caus[ing]” or “aid[ing]” a suicide offends the Fourteenth Amendment to the United States Constitution. We hold that it does not.

It has always been a crime to assist a suicide in the State of Washington. In 1854, Washington’s first Territorial Legislature outlawed “assisting another in the commission of self-murder.” Today, Washington law provides: “A person is guilty of promoting a suicide attempt when he knowingly causes or aids another person to attempt suicide.” Wash. Rev. Code §9A.36.060(1) (1994). “Promoting a suicide attempt” is a felony, punishable by up to five years’ imprisonment and up to a $10,000 fine. At the same time, Washington’s Natural Death Act, enacted in 1979, states that the “withholding or withdrawal of life sustaining treatment” at a patient’s direction “shall not, for any purpose, constitute a suicide.”

Petitioners in this case are the State of Washington and its Attorney General. Respondents Harold Glucksberg, M.D., Abigail Halperin, M.D., Thomas A. Preston, M.D., and Peter Shalit, M.D., are physicians who practice in Washington. These doctors occasionally treat terminally ill, suffering patients, and declare that they would assist these patients in ending their lives if not for Washington’s assisted suicide ban. In January 1994, respondents, along with three gravely ill, pseudonymous plaintiffs who have since died and Compassion in Dying, a nonprofit organization that counsels people considering physician-assisted suicide, sued in the United States District Court, seeking a declaration that §9A.36.060(1) is, on its face, unconstitutional. . . . The plaintiffs asserted “the existence of a liberty interest protected by the Fourteenth Amendment which extends to a personal choice by a mentally competent, terminally ill adult to commit physician-assisted suicide.” . . .


I

We begin, as we do in all due process cases, by examining our Nation’s history, legal traditions, and practices. In almost every State — indeed, in almost every western democracy — it is a crime to assist a suicide. The States’ assisted suicide bans are not innovations. Rather, they are longstanding expressions of the States’ commitment to the protection and preservation of all human life. Indeed, opposition to and condemnation of suicide — and, therefore, of assisting suicide — are consistent and enduring themes of our philosophical, legal, and cultural heritages.

More specifically, for over 700 years, the Anglo-American common law tradition has punished or otherwise disapproved of both suicide and assisting suicide. In the 13th century, Henry de Bracton, one of the first legal treatise writers, observed that “[j]ust as a man may commit felony by slaying another so may he do so by slaying himself.” The real and personal property of one who killed himself to avoid conviction and punishment for a crime were forfeit to the king; however, thought Bracton, “if a man slays himself in weariness of life or because he is unwilling to endure further bodily pain . . . 560[only] his movable goods [were] confiscated.” Thus, “[t]he principle that suicide of a sane person, for whatever reason, was a punishable felony was . . . introduced into English common law.” Centuries later, Sir William Blackstone, whose Commentaries on the Laws of England not only provided a definitive summary of the common law but was also a primary legal authority for 18th and 19th century American lawyers, referred to suicide as “self-murder” and “the pretended heroism, but real cowardice, of the Stoic philosophers, who destroyed themselves to avoid those ills which they had not the fortitude to endure....” Blackstone emphasized that “the law has . . . ranked [suicide] among the highest crimes,” although, anticipating later developments, he conceded that the harsh and shameful punishments imposed for suicide “borde[r] a little upon severity.”

For the most part, the early American colonies adopted the common law approach. . . . Over time, however, the American colonies abolished these harsh common law penalties. . . . [T]he movement away from the common law’s harsh sanctions did not represent an acceptance of suicide; rather, . . . this change reflected the growing consensus that it was unfair to punish the suicide’s family for his wrongdoing. Nonetheless, although States moved away from Blackstone’s treatment of suicide, courts continued to condemn it as a grave public wrong. That suicide remained a grievous, though nonfelonious, wrong is confirmed by the fact that colonial and early state legislatures and courts did not retreat from prohibiting assisting suicide. . . .

The earliest American statute explicitly to outlaw assisting suicide was enacted in New York in 1828, and many of the new States and Territories followed New York’s example. Between 1857 and 1865, a New York commission led by Dudley Field drafted a criminal code that prohibited “aiding” a suicide and, specifically, “furnish[ing] another person with any deadly weapon or poisonous drug, knowing that such person intends to use such weapon or drug in taking his own life.” By the time the Fourteenth Amendment was ratified, it was a crime in most States to assist a suicide. The Field Penal Code was adopted in the Dakota Territory in 1877, in New York in 1881, and its language served as a model for several other western States’ statutes in the late 19th and early 20th centuries. . . . In this century, the Model Penal Code also prohibited “aiding” suicide, prompting many States to enact or revise their assisted suicide bans. The Code’s drafters observed that “the interests in the sanctity of life that are represented by the criminal homicide laws are threatened by one who expresses a willingness to participate in taking the life of another, even though the act may be accomplished with the consent, or at the request, of the suicide victim.”

Though deeply rooted, the States’ assisted suicide bans have in recent years been reexamined and, generally, reaffirmed. Because of advances in medicine and technology, Americans today are increasingly likely to die in institutions, from chronic illnesses. Public concern and democratic action are therefore sharply focused on how best to protect dignity and independence at the end of life, with the result that there have been many significant changes in state laws and in the attitudes these laws reflect. Many States, for example, now permit “living wills,” surrogate health care decisionmaking, and the withdrawal or refusal of life-sustaining medical treatment. At the same time, however, voters and legislators continue for the most part to reaffirm their States’ prohibitions on assisting suicide.

The Washington statute at issue in this case was enacted in 1975 as part of a revision of that State’s criminal code. Four years later, Washington passed its Natural Death Act, 561which specifically stated that the “withholding or withdrawal of life sustaining treatment . . . shall not, for any purpose, constitute a suicide” and that “[n]othing in this chapter shall be construed to condone, authorize, or approve mercy killing....” In 1991, Washington voters rejected a ballot initiative which, had it passed, would have permitted a form of physician-assisted suicide. Washington then added a provision to the Natural Death Act expressly excluding physician-assisted suicide.

California voters rejected an assisted suicide initiative similar to Washington’s in 1993. On the other hand, in 1994, voters in Oregon enacted, also through ballot initiative, that State’s “Death with Dignity Act,” which legalized physician-assisted suicide for competent, terminally ill adults. Since the Oregon vote, many proposals to legalize assisted suicide have been and continue to be introduced in the States’ legislatures, but none has been enacted. And just last year, Iowa and Rhode Island joined the overwhelming majority of States explicitly prohibiting assisted suicide.

Thus, the States are currently engaged in serious, thoughtful examinations of physician-assisted suicide and other similar issues. . . . Attitudes toward suicide itself have changed since Bracton, but our laws have consistently condemned, and continue to prohibit, assisting suicide. Despite changes in medical technology and notwithstanding an increased emphasis on the importance of end of life decisionmaking, we have not retreated from this prohibition. Against this backdrop of history, tradition, and practice, we now turn to respondents’ constitutional claim.



II

The Due Process Clause guarantees more than fair process, and the “liberty” it protects includes more than the absence of physical restraint. The Clause also provides heightened protection against government interference with certain fundamental rights and liberty interests. In a long line of cases, we have held that, in addition to the specific freedoms protected by the Bill of Rights, the “liberty” specially protected by the Due Process Clause includes the rights to marry, to have children, to direct the education and upbringing of one’s children, to marital privacy, to use contraception, to bodily integrity, and to abortion. We have also assumed, and strongly suggested, that the Due Process Clause protects the traditional right to refuse unwanted lifesaving medical treatment.

But we “ha[ve] always been reluctant to expand the concept of substantive due process because guideposts for responsible decisionmaking in this unchartered area are scarce and open ended.” By extending constitutional protection to an asserted right or liberty interest, we, to a great extent, place the matter outside the arena of public debate and legislative action. We must therefore “exercise the utmost care whenever we are asked to break new ground in this field,” lest the liberty protected by the Due Process Clause be subtly transformed into the policy preferences of the members of this Court.

Our established method of substantive due process analysis has two primary features: First, we have regularly observed that the Due Process Clause specially protects those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and tradition,” and “implicit in the concept of ordered liberty,” such that “neither liberty nor justice would exist if they were sacrificed.” Second, we have required in substantive due process cases a “careful description” of the asserted fundamental liberty interest. Our Nation’s history, legal traditions, and practices thus provide the crucial 562“guideposts for responsible decisionmaking,” that direct and restrain our exposition of the Due Process Clause. . . . [T]he Fourteenth Amendment “forbids the government to infringe . . . ‘fundamental’ liberty interests at all, no matter what process is provided, unless the infringement is narrowly tailored to serve a compelling state interest.” . . .

In our view . . . the development of this Court’s substantive-due-process jurisprudence . . . has been a process whereby the outlines of the “liberty” specially protected by the Fourteenth Amendment — never fully clarified, to be sure, and perhaps not capable of being fully clarified — have at least been carefully refined by concrete examples involving fundamental rights found to be deeply rooted in our legal tradition. This approach tends to rein in the subjective elements that are necessarily present in due process judicial review. In addition, by establishing a threshold requirement — that a challenged state action implicate a fundamental right — before requiring more than a reasonable relation to a legitimate state interest to justify the action, it avoids the need for complex balancing of competing interests in every case. . . .

We now inquire whether this asserted right has any place in our Nation’s traditions. Here, as discussed above, we are confronted with a consistent and almost universal tradition that has long rejected the asserted right, and continues explicitly to reject it today, even for terminally ill, mentally competent adults. To hold for respondents, we would have to reverse centuries of legal doctrine and practice, and strike down the considered policy choice of almost every State. . . .

The history of the law’s treatment of assisted suicide in this country has been and continues to be one of the rejection of nearly all efforts to permit it. That being the case, our decisions lead us to conclude that the asserted “right” to assistance in committing suicide is not a fundamental liberty interest protected by the Due Process Clause. The Constitution also requires, however, that Washington’s assisted suicide ban be rationally related to legitimate government interests. This requirement is unquestionably met here. As the court below recognized, Washington’s assisted suicide ban implicates a number of state interests.

First, Washington has an “unqualified interest in the preservation of human life.” Cruzan. The State’s prohibition on assisted suicide, like all homicide laws, both reflects and advances its commitment to this interest. . . .

Relatedly, all admit that suicide is a serious public health problem, especially among persons in otherwise vulnerable groups. Those who attempt suicide — terminally ill or not — often suffer from depression or other mental disorders. Research indicates, however, that many people who request physician-assisted suicide withdraw that request if their depression and pain are treated. The New York Task Force, however, expressed its concern that, because depression is difficult to diagnose, physicians and medical professionals often fail to respond adequately to seriously ill patients’ needs. Thus, legal physician-assisted suicide could make it more difficult for the State to protect depressed or mentally ill persons, or those who are suffering from untreated pain, from suicidal impulses.

The State also has an interest in protecting the integrity and ethics of the medical profession. . . . [T]he American Medical Association, like many other medical and physicians’ groups, has concluded that “[p]hysician-assisted suicide is fundamentally incompatible with the physician’s role as healer.” And physician-assisted suicide could, it is argued, undermine the trust that is essential to the doctor-patient relationship by blurring the time-honored line between healing and harming.

Next, the State has an interest in protecting vulnerable groups — including the poor, the elderly, and disabled persons — from abuse, neglect, and mistakes. . . . We have 563recognized . . . the real risk of subtle coercion and undue influence in end of life situations. Cruzan. . . . If physician-assisted suicide were permitted, many might resort to it to spare their families the substantial financial burden of end of life health care costs.

The State’s interest here goes beyond protecting the vulnerable from coercion; it extends to protecting disabled and terminally ill people from prejudice, negative and inaccurate stereotypes, and “societal indifference.” The State’s assisted suicide ban reflects and reinforces its policy that the lives of terminally ill, disabled, and elderly people must be no less valued than the lives of the young and healthy, and that a seriously disabled person’s suicidal impulses should be interpreted and treated the same way as anyone else’s.

Finally, the State may fear that permitting assisted suicide will start it down the path to voluntary and perhaps even involuntary euthanasia. . . . This concern is . . . supported by evidence about the practice of euthanasia in the Netherlands. The Dutch government’s own study revealed that in 1990, there were 2,300 cases of voluntary euthanasia (defined as “the deliberate termination of another’s life at his request”), 400 cases of assisted suicide, and more than 1,000 cases of euthanasia without an explicit request. In addition to these latter 1,000 cases, the study found an additional 4,941 cases where physicians administered lethal morphine overdoses without the patients’ explicit consent. This study suggests that, despite the existence of various reporting procedures, euthanasia in the Netherlands has not been limited to competent, terminally ill adults who are enduring physical suffering, and that regulation of the practice may not have prevented abuses in cases involving vulnerable persons, including severely disabled neonates and elderly persons suffering from dementia. . . . Washington, like most other States, reasonably ensures against this risk by banning, rather than regulating, assisting suicide.

We need not weigh exactingly the relative strengths of these various interests. They are unquestionably important and legitimate, and Washington’s ban on assisted suicide is at least reasonably related to their promotion and protection. We therefore hold that §9A.36.060(1) does not violate the Fourteenth Amendment, either on its face or “as applied to competent, terminally ill adults who wish to hasten their deaths by obtaining medication prescribed by their doctors.”

Throughout the Nation, Americans are engaged in an earnest and profound debate about the morality, legality, and practicality of physician-assisted suicide. Our holding permits this debate to continue, as it should in a democratic society. . . .


STUDY GUIDE


	The method employed in Troxel v. Granville is somewhat cryptic and does not clearly fit into this section or the next. Nevertheless, it is an important unenumerated rights case that does not involve a current “hot button” social issue debate.

	We find it noteworthy that Justices Thomas and Scalia are on opposite sides. How does Justice Scalia interpret the Ninth Amendment? Does he deny that the “rights retained by the people” are individual natural rights? Is his approach more consistent with the text of the Ninth Amendment or with the text of Carolene Products Footnote Four?

	How does Scalia attempt to delegitimize Pierce and Meyer?
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Troxel v. Granville 530 U.S. 57 (2000)

Justice O’Connor announced the judgment of the Court and delivered an opinion, in which The Chief Justice, Justice Ginsburg, and Justice Breyer join. . . .

Tommie Granville and Brad Troxel shared a relationship that ended in June 1991. The two never married, but they had two daughters, Isabelle and Natalie. Jenifer and Gary Troxel are Brad’s parents, and thus the paternal grandparents of Isabelle and Natalie. After Tommie and Brad separated in 1991, Brad lived with his parents and regularly brought his daughters to his parents’ home for weekend visitation. Brad committed suicide in May 1993. Although the Troxels at first continued to see Isabelle and Natalie on a regular basis after their son’s death, Tommie Granville informed the Troxels in October 1993 that she wished to limit their visitation with her daughters to one short visit per month.


[image: Photograph of Tommie Granville in front of the Supreme Court building]

Tommie Granville sought to limit the time her daughters could spend with their grandparents.

In December 1993, the Troxels commenced the present action by filing, in the Washington Superior Court for Skagit County, a petition to obtain visitation rights with Isabelle and Natalie. The Troxels filed their petition. . . . Section 26.10.160(3) provides: “Any person may petition the court for visitation rights at any time including, but not limited to, custody proceedings. The court may order visitation rights for any person when visitation may serve the best interest of the child whether or not there has been any change of circumstances.” At trial, the Troxels requested two weekends of overnight visitation per month and two weeks of visitation each summer. Granville did not oppose visitation altogether, but instead asked the court to order one day of visitation per month with no overnight stay. In 1995, the Superior Court issued an oral ruling and entered a visitation decree ordering visitation one weekend per month, one week during the summer, and four hours on both of the petitioning grandparents’ birthdays. . . .

The Fourteenth Amendment provides that no State shall “deprive any person of life, liberty, or property, without due process of law.” We have long recognized that the Amendment’s Due Process Clause, like its Fifth Amendment counterpart, “guarantees more than fair process.” Washington v. Glucksberg (1997). The Clause also includes a substantive component that “provides heightened protection against government interference with certain fundamental rights and liberty interests.”

The liberty interest at issue in this case — the interest of parents in the care, custody, and control of their children — is perhaps the oldest of the fundamental liberty interests recognized by this Court. More than 75 years ago, in Meyer v. Nebraska (1923), we held that the “liberty” protected by the Due Process Clause includes the right of parents to “establish a home and bring up children” and “to control the education of their own.” Two years later, in Pierce v. Society of Sisters (1925), we again held that the “liberty of parents 565and guardians” includes the right “to direct the upbringing and education of children under their control.” We explained in Pierce that “[t]he child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.” We returned to the subject in Prince v. Massachusetts (1944), and again confirmed that there is a constitutional dimension to the right of parents to direct the upbringing of their children. “It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.”

In subsequent cases also, we have recognized the fundamental right of parents to make decisions concerning the care, custody, and control of their children. . . . See, e.g., Glucksberg (“In a long line of cases, we have held that, in addition to the specific freedoms protected by the Bill of Rights, the ‘liberty’ specially protected by the Due Process Clause includes the righ[t] . . .to direct the education and upbringing of one’s children” (citing Meyer and Pierce)). In light of this extensive precedent, it cannot now be doubted that the Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children. . . .

[T]he combination of these factors demonstrates that the visitation order in this case was an unconstitutional infringement on Granville’s fundamental right to make decisions concerning the care, custody, and control of her two daughters. The Washington Superior Court failed to accord the determination of Granville, a fit custodial parent, any material weight. . . . [T]he Due Process Clause does not permit a State to infringe on the fundamental right of parents to make child-rearing decisions simply because a state judge believes a “better” decision could be made. Neither the Washington nonparental visitation statute generally — which places no limits on either the persons who may petition for visitation or the circumstances in which such a petition may be granted — nor the Superior Court in this specific case required anything more. Accordingly, we hold that §26.10.160(3), as applied in this case, is unconstitutional. . . .

Justice Thomas, concurring in the judgment.

I write separately to note that neither party has argued that our substantive due process cases were wrongly decided and that the original understanding of the Due Process Clause precludes judicial enforcement of unenumerated rights under that constitutional provision. As a result, I express no view on the merits of this matter, and I understand the plurality as well to leave the resolution of that issue for another day.

Consequently, I agree with the plurality that this Court’s recognition of a fundamental right of parents to direct the upbringing of their children resolves this case. Our decision in Pierce v. Society of Sisters (1925), holds that parents have a fundamental constitutional right to rear their children, including the right to determine who shall educate and socialize them. The opinions of the plurality, Justice Kennedy, and Justice Souter recognize such a right, but curiously none of them articulates the appropriate standard of review. I would apply strict scrutiny to infringements of fundamental rights. Here, the State of Washington lacks even a legitimate governmental interest — to say nothing of a compelling one — in second-guessing a fit parent’s decision regarding visitation with third parties. On this basis, I would affirm the judgment below.
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Justice Scalia, dissenting.

In my view, a right of parents to direct the upbringing of their children is among the “unalienable Rights” with which the Declaration of Independence proclaims “all Men . . . are endowed by their Creator.” And in my view that right is also among the “othe[r] [rights] retained by the people” which the Ninth Amendment says the Constitution’s enumeration of rights “shall not be construed to deny or disparage.” The Declaration of Independence, however, is not a legal prescription conferring powers upon the courts; and the Constitution’s refusal to “deny or disparage” other rights is far removed from affirming any one of them, and even farther removed from authorizing judges to identify what they might be, and to enforce the judges’ list against laws duly enacted by the people. Consequently, while I would think it entirely compatible with the commitment to representative democracy set forth in the founding documents to argue, in legislative chambers or in electoral campaigns, that the State has no power to interfere with parents’ authority over the rearing of their children, I do not believe that the power which the Constitution confers upon me as a judge entitles me to deny legal effect to laws that (in my view) infringe upon what is (in my view) that unenumerated right.

Only three holdings of this Court rest in whole or in part upon a substantive constitutional right of parents to direct the upbringing of their children — two of them from an era rich in substantive due process holdings that have since been repudiated. See Meyer v. Nebraska (1923); Pierce v. Society of Sisters (1925). Cf. West Coast Hotel Co. v. Parrish (1937) (overruling Adkins v. Children’s Hospital of D.C. (1923)). The sheer diversity of today’s opinions persuades me that the theory of unenumerated parental rights underlying these three cases has small claim to stare decisis protection. A legal principle that can be thought to produce such diverse outcomes in the relatively simple case before us here is not a legal principle that has induced substantial reliance. While I would not now overrule those earlier cases (that has not been urged), neither would I extend the theory upon which they rested to this new context. . . .

For these reasons, I would reverse the judgment below.




2. Protecting “Liberty” and “Dignity”

ASSIGNMENT 3

In Bowers and Glucksberg, the Court employed the “fundamental rights” doctrine. In the next five due process cases, the Court used a different framework: Planned Parenthood v. Casey (1992), Lawrence v. Texas (2003), Gonzales v. Carhart (2007), Obergefell v. Hodges (2015), and Whole Woman’s Health v. Hellerstedt (2016). These decisions reviewed laws that violated unenumerated rights with heightened scrutiny. And in the first four cases, the Court did not describe these rights as “fundamental.” (In the fifth case, Obergefell, the right to same-sex marriage was deemed “fundamental.”) Rather, the Court referred to “liberty,” or possibly “dignity.” Justice Kennedy authored most of the majority opinions in these cases. The Court has not explained exactly how this doctrine works. Moreover, only Justice Kennedy employed this framework. With his retirement, the Court may move away from the “liberty” standard, and return to some version of the “fundamental rights” approach.
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Justice Sandra Day O’Connor
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Justice Anthony M. Kennedy
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Justice David H. Souter

Generally, the Justices meet shortly after oral argument at the so-called conference, to vote on the case. A vote at conference is not binding, and it can be changed until the final decision is announced to the public. After Casey was argued, a five-vote bloc emerged at the conference to overrule Roe: Chief Justice Rehnquist and Justices White, Scalia, Kennedy, and Thomas would have upheld all of Pennsylvania’s laws. In dissent were Justices Blackmun, Stevens, O’Connor, and Souter. (All four dissenting Justices were appointed by Republican presidents.) But that conference vote would not last. In one of the more famous compromises in Supreme Court history, Justice Kennedy switched sides. Ultimately, he joined with Justices O’Connor and Souter to write the controlling plurality opinion, known as “the joint opinion.” Chief Justice Rehnquist, and Justices White, Scalia, and Thomas, were now in dissent.




STUDY GUIDE


	Planned Parenthood v. Casey (1992) was decided after Bowers (1986) but before Glucksberg (1997). We include a brief excerpt from Glucksberg that responds to Casey. Are Casey and Glucksberg reconcilable? Is Casey based on recognition of a fundamental constitutional right of privacy, or does the Court now have another basis for its decision?

	Does the adoption of the “undue burden” test make it less likely that the Court would recognize and protect other “fundamental” rights? Is there a difference between the “undue burden” standard and strict scrutiny?

	The Casey plurality provided an extended discussion of stare decisis. What is the value of precedent when fundamental constitutional issues are decided? The plurality explains that there are strong “reliance” interests to retain Roe. Why? Is there any difference between stare decisis in constitutional law cases and stare decisis in common law cases, like contracts, property, or torts?
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Planned Parenthood of Southeastern Pennsylvania v. Casey 505 U.S. 833 (1992)
[image: ] Video on CasebookConnect.com

Justice O’Connor, Justice Kennedy, and Justice Souter announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II, III, V-A, V-C, and VI, an opinion with respect to Part V-E, in which Justice Stevens joins, and an opinion with respect to Parts IV, V-B, and V-D.


I

Liberty finds no refuge in a jurisprudence of doubt. Yet, 19 years after our holding that the Constitution protects a woman’s right to terminate her pregnancy in its early stages, Roe v. Wade (1973), that definition of liberty is still questioned. Joining the respondents as amicus curiae, the United States, as it has done in five other cases in the last decade, again asks us to overrule Roe.


Although we do not know for certain who authored each portion of the Casey joint opinion, it is commonly assumed that Justice Kennedy wrote Parts I and II on liberty, Justice Souter wrote Part III on stare decisis, and Justice O’Connor wrote Part IV on undue burden.



At issue in these cases are five provisions of the Pennsylvania Abortion Control Act of 1982, as amended in 1988 and 1989. The Act requires that a woman seeking an abortion give her informed consent prior to the abortion procedure, and specifies that she be provided with certain information at least 24 hours before the abortion is performed. For a minor to obtain an abortion, the Act requires the informed consent of one of her parents, but provides for a judicial bypass option if the minor does not wish to or cannot obtain a parent’s consent. Another provision of the Act requires that, unless certain exceptions apply, a married woman seeking an abortion must sign a statement indicating that she has notified her husband of her intended abortion. The Act exempts compliance with these three requirements in the event of a “medical emergency.” . . . In addition to the above provisions regulating the performance of abortions, the Act imposes certain reporting requirements on facilities that provide abortion services.

Before any of these provisions took effect, the petitioners, who are five abortion clinics and one physician representing himself as well as a class of physicians who provide abortion services, brought this suit seeking declaratory and injunctive relief. Each provision was challenged as unconstitutional on its face. . . .

[W]e acknowledge that our decisions after Roe cast doubt upon the meaning and reach of its holding. . . . After considering the fundamental constitutional questions resolved by Roe, principles of institutional integrity, and the rule of stare decisis, we are led to conclude this: the essential holding of Roe v. Wade should be retained and once again reaffirmed.

It must be stated at the outset and with clarity that Roe’s essential holding, the holding we reaffirm, has three parts. First is a recognition of the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the 569State. Before viability, the State’s interests are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right to elect the procedure. Second is a confirmation of the State’s power to restrict abortions after fetal viability if the law contains exceptions for pregnancies which endanger the woman’s life or health. And third is the principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child. These principles do not contradict one another; and we adhere to each.



II

Constitutional protection of the woman’s decision to terminate her pregnancy derives from the Due Process Clause of the Fourteenth Amendment. The controlling word in the cases before us is “liberty.” Although a literal reading of the Clause might suggest that it governs only the procedures by which a State may deprive persons of liberty, for at least 105 years . . . the Clause has been understood to contain a substantive component as well, one “barring certain government actions regardless of the fairness of the procedures used to implement them.” . . . It is tempting, as a means of curbing the discretion of federal judges, to suppose that liberty encompasses no more than those rights already guaranteed to the individual against federal interference by the express provisions of the first eight amendments to the Constitution. But of course this Court has never accepted that view.

It is also tempting, for the same reason, to suppose that the Due Process Clause protects only those practices, defined at the most specific level, that were protected against government interference by other rules of law when the Fourteenth Amendment was ratified. But such a view would be inconsistent with our law. It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter. We have vindicated this principle before. Marriage is mentioned nowhere in the Bill of Rights, and interracial marriage was illegal in most States in the 19th century, but the Court was no doubt correct in finding it to be an aspect of liberty protected against state interference by the substantive component of the Due Process Clause in Loving v. Virginia (1967). . . .

Neither the Bill of Rights nor the specific practices of States at the time of the adoption of the Fourteenth Amendment marks the outer limits of the substantive sphere of liberty which the Fourteenth Amendment protects. See U.S. Const., Amdt. 9. . . .

The inescapable fact is that adjudication of substantive due process claims may call upon the Court in interpreting the Constitution to exercise that same capacity which, by tradition, courts always have exercised: reasoned judgment. Its boundaries are not susceptible of expression as a simple rule. That does not mean we are free to invalidate state policy choices with which we disagree; yet neither does it permit us to shrink from the duties of our office. . . .

Men and women of good conscience can disagree, and we suppose some always shall disagree, about the profound moral and spiritual implications of terminating a pregnancy, even in its earliest stage. Some of us as individuals find abortion offensive to our most basic principles of morality, but that cannot control our decision. Our obligation is to define the liberty of all, not to mandate our own moral code. The underlying 570constitutional issue is whether the State can resolve these philosophic questions in such a definitive way that a woman lacks all choice in the matter, except perhaps in those rare circumstances in which the pregnancy is itself a danger to her own life or health, or is the result of rape or incest. . . .

It is conventional constitutional doctrine that where reasonable people disagree the government can adopt one position or the other. See, e.g., Ferguson v. Skrupa (1963); Williamson v. Lee Optical of Okla., Inc. (1955). That theorem, however, assumes a state of affairs in which the choice does not intrude upon a protected liberty. . . .

Our law affords constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education. Our cases recognize “the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.” Eisenstadt v. Baird (1972) (emphasis in original). . . . These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.

These considerations begin our analysis of the woman’s interest in terminating her pregnancy, but cannot end it, for this reason: though the abortion decision may originate within the zone of conscience and belief, it is more than a philosophic exercise. Abortion is a unique act. It is an act fraught with consequences for others: for the woman who must live with the implications of her decision; for the persons who perform and assist in the procedure; for the spouse, family, and society which must confront the knowledge that these procedures exist, procedures some deem nothing short of an act of violence against innocent human life; and, depending on one’s beliefs, for the life or potential life that is aborted. Though abortion is conduct, it does not follow that the State is entitled to proscribe it in all instances. That is because the liberty of the woman is at stake in a sense unique to the human condition, and so, unique to the law. The mother who carries a child to full term is subject to anxieties, to physical constraints, to pain that only she must bear. That these sacrifices have from the beginning of the human race been endured by woman with a pride that ennobles her in the eyes of others and gives to the infant a bond of love cannot alone be grounds for the State to insist she make the sacrifice. Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role, however dominant that vision has been in the course of our history and our culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society. . . .

It was this dimension of personal liberty that Roe sought to protect, and its holding invoked the reasoning and the tradition of the precedents we have discussed, granting protection to substantive liberties of the person. . . . [T]he reservations any of us may have in reaffirming the central holding of Roe are outweighed by the explication of individual liberty we have given, combined with the force of stare decisis. We turn now to that doctrine.
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III

A

[I]t is common wisdom that the rule of stare decisis is not an “inexorable command,” and certainly it is not such in every constitutional case. Rather, when this Court reexamines a prior holding, its judgment is customarily informed by a series of prudential and pragmatic considerations designed to test the consistency of overruling a prior decision with the ideal of the rule of law, and to gauge the respective costs of reaffirming and overruling a prior case. Thus, for example, we may ask whether the rule has proven to be intolerable simply in defying practical workability; whether the rule is subject to a kind of reliance that would lend a special hardship to the consequences of overruling and add inequity to the cost of repudiation; whether related principles of law have so far developed as to have left the old rule no more than a remnant of abandoned doctrine; or whether facts have so changed, or come to be seen so differently, as to have robbed the old rule of significant application or justification.

So in this case, we may enquire whether Roe’s central rule has been found unworkable; whether the rule’s limitation on state power could be removed without serious inequity to those who have relied upon it or significant damage to the stability of the society governed by it; whether the law’s growth in the intervening years has left Roe’s central rule a doctrinal anachronism discounted by society; and whether Roe’s premises of fact have so far changed in the ensuing two decades as to render its central holding somehow irrelevant or unjustifiable in dealing with the issue it addressed.

Although Roe has engendered opposition, it has in no sense proven “unworkable,” representing as it does a simple limitation beyond which a state law is unenforceable. While Roe has, of course, required judicial assessment of state laws affecting the exercise of the choice guaranteed against government infringement, and although the need for such review will remain as a consequence of today’s decision, the required determinations fall within judicial competence.

The inquiry into reliance counts the cost of a rule’s repudiation as it would fall on those who have relied reasonably on the rule’s continued application. . . . Abortion is customarily chosen as an unplanned response to the consequence of unplanned activity or to the failure of conventional birth control, and except on the assumption that no intercourse would have occurred but for Roe’s holding, such behavior may appear to justify no reliance claim. . . .

To eliminate the issue of reliance that easily, however, one would need to limit cognizable reliance to specific instances of sexual activity. But to do this would be simply to refuse to face the fact that, for two decades of economic and social developments, people have organized intimate relationships and made choices that define their views of themselves and their places in society, in reliance on the availability of abortion in the event that contraception should fail. The ability of women to participate equally in the economic and social life of the Nation has been facilitated by their ability to control their reproductive lives. The Constitution serves human values, and while the effect of reliance on Roe cannot be exactly measured, neither can the certain cost of overruling Roe for people who have ordered their thinking and living around that case be dismissed.
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No evolution of legal principle has left Roe’s doctrinal footings weaker than they were in 1973. No development of constitutional law since the case was decided has implicitly or explicitly left Roe behind as a mere survivor of obsolete constitutional thinking. . . . Roe stands at an intersection of two lines of decisions, but in whichever doctrinal category one reads the case, the result for present purposes will be the same. . . .

[T]ime has overtaken some of Roe’s factual assumptions: advances in maternal health care allow for abortions safe to the mother later in pregnancy than was true in 1973, and advances in neonatal care have advanced viability to a point somewhat earlier. But these facts go only to the scheme of time limits on the realization of competing interests, and the divergences from the factual premises of 1973 have no bearing on the validity of Roe’s central holding, that viability marks the earliest point at which the State’s interest in fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic abortions. The soundness or unsoundness of that constitutional judgment in no sense turns on whether viability occurs at approximately 28 weeks, as was usual at the time of Roe, at 23 to 24 weeks, as it sometimes does today, or at some moment even slightly earlier in pregnancy, as it may if fetal respiratory capacity can somehow be enhanced in the future. Whenever it may occur, the attainment of viability may continue to serve as the critical fact, just as it has done since Roe was decided; which is to say that no change in Roe’s factual underpinning has left its central holding obsolete, and none supports an argument for overruling it. . . . Within the bounds of normal stare decisis analysis, then, and subject to the considerations on which it customarily turns, the stronger argument is for affirming Roe’s central holding, with whatever degree of personal reluctance any of us may have, not for overruling it.

B

[The plurality explains why Roe was unlike Plessy v. Ferguson (which was effectively overturned by Brown v. Board of Education) and Lochner v. New York (which was effectively overruled by West Coast Hotel v. Parrish). — Eds.]

. . . West Coast Hotel and Brown each rested on facts, or an understanding of facts, changed from those which furnished the claimed justifications for the earlier constitutional resolutions. Each case was comprehensible as the Court’s response to facts that the country could understand, or had come to understand already, but which the Court of an earlier day, as its own declarations disclosed, had not been able to perceive. As the decisions were thus comprehensible they were also defensible, not merely as the victories of one doctrinal school over another by dint of numbers (victories though they were), but as applications of constitutional principle to facts as they had not been seen by the Court before. In constitutional adjudication as elsewhere in life, changed circumstances may impose new obligations, and the thoughtful part of the Nation could accept each decision to overrule a prior case as a response to the Court’s constitutional duty. . . .

C

Our analysis would not be complete . . . without explaining why overruling Roe’s central holding would not only reach an unjustifiable result under principles of stare 573decisis, but would seriously weaken the Court’s capacity to exercise the judicial power and to function as the Supreme Court of a Nation dedicated to the rule of law. . . .

The Court’s power lies . . . in its legitimacy, a product of substance and perception that shows itself in the people’s acceptance of the Judiciary as fit to determine what the Nation’s law means, and to declare what it demands. The underlying substance of this legitimacy is of course the warrant for the Court’s decisions in the Constitution and the lesser sources of legal principle on which the Court draws. . . . The Court must take care to speak and act in ways that allow people to accept its decisions on the terms the Court claims for them, as grounded truly in principle, not as compromises with social and political pressures having, as such, no bearing on the principled choices that the Court is obliged to make. Thus, the Court’s legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.

The need for principled action to be perceived as such is implicated to some degree whenever this, or any other appellate court, overrules a prior case. . . . Where, in the performance of its judicial duties, the Court decides a case in such a way as to resolve the sort of intensely divisive controversy reflected in Roe and those rare, comparable cases, its decision has a dimension that the resolution of the normal case does not carry. It is the dimension present whenever the Court’s interpretation of the Constitution calls the contending sides of a national controversy to end their national division by accepting a common mandate rooted in the Constitution.

The Court is not asked to do this very often, having thus addressed the Nation only twice in our lifetime, in the decisions of Brown and Roe. But when the Court does act in this way, its decision requires an equally rare precedential force to counter the inevitable efforts to overturn it and to thwart its implementation. . . . [W]hatever the premises of opposition may be, only the most convincing justification under accepted standards of precedent could suffice to demonstrate that a later decision overruling the first was anything but a surrender to political pressure and an unjustified repudiation of the principle on which the Court staked its authority in the first instance. So to overrule under fire in the absence of the most compelling reason to reexamine a watershed decision would subvert the Court’s legitimacy beyond any serious question. . . .

The Court’s duty in the present case is clear. In 1973, it confronted the already divisive issue of governmental power to limit personal choice to undergo abortion, for which it provided a new resolution based on the due process guaranteed by the Fourteenth Amendment. Whether or not a new social consensus is developing on that issue, its divisiveness is no less today than in 1973, and pressure to overrule the decision, like pressure to retain it, has grown only more intense. A decision to overrule Roe’s essential holding under the existing circumstances would address error, if error there was, at the cost of both profound and unnecessary damage to the Court’s legitimacy, and to the Nation’s commitment to the rule of law. It is therefore imperative to adhere to the essence of Roe’s original decision, and we do so today.



IV

From what we have said so far, it follows that it is a constitutional liberty of the woman to have some freedom to terminate her pregnancy. We conclude that the basic 574decision in Roe was based on a constitutional analysis which we cannot now repudiate. The woman’s liberty is not so unlimited, however, that, from the outset, the State cannot show its concern for the life of the unborn and, at a later point in fetal development, the State’s interest in life has sufficient force so that the right of the woman to terminate the pregnancy can be restricted.

That brings us, of course, to the point where much criticism has been directed at Roe, a criticism that always inheres when the Court draws a specific rule from what in the Constitution is but a general standard. We conclude, however, that the urgent claims of the woman to retain the ultimate control over her destiny and her body, claims implicit in the meaning of liberty, require us to perform that function. Liberty must not be extinguished for want of a line that is clear. And it falls to us to give some real substance to the woman’s liberty to determine whether to carry her pregnancy to full term.

We conclude the line should be drawn at viability, so that, before that time, the woman has a right to choose to terminate her pregnancy. We adhere to this principle for two reasons. First, as we have said, is the doctrine of stare decisis. Any judicial act of line-drawing may seem somewhat arbitrary, but Roe was a reasoned statement, elaborated with great care. . . .

The second reason is that the concept of viability, as we noted in Roe, is the time at which there is a realistic possibility of maintaining and nourishing a life outside the womb, so that the independent existence of the second life can, in reason and all fairness, be the object of state protection that now overrides the rights of the woman. Consistent with other constitutional norms, legislatures may draw lines which appear arbitrary without the necessity of offering a justification. But courts may not. We must justify the lines we draw. And there is no line other than viability which is more workable. . . . The viability line also has, as a practical matter, an element of fairness. In some broad sense, it might be said that a woman who fails to act before viability has consented to the State’s intervention on behalf of the developing child. The woman’s right to terminate her pregnancy before viability is the most central principle of Roe v. Wade. It is a rule of law and a component of liberty we cannot renounce.

On the other side of the equation is the interest of the State in the protection of potential life. . . . The weight to be given this state interest, not the strength of the woman’s interest, was the difficult question faced in Roe. We do not need to say whether each of us, had we been Members of the Court when the valuation of the state interest came before it as an original matter, would have concluded, as the Roe Court did, that its weight is insufficient to justify a ban on abortions prior to viability even when it is subject to certain exceptions. The matter is not before us in the first instance, and, coming as it does after nearly 20 years of litigation in Roe’s wake we are satisfied that the immediate question is not the soundness of Roe’s resolution of the issue, but the precedential force that must be accorded to its holding. And we have concluded that the essential holding of Roe should be reaffirmed.

Yet it must be remembered that Roe v. Wade speaks with clarity in establishing not only the woman’s liberty but also the State’s “important and legitimate interest in potential life.” That portion of the decision in Roe has been given too little acknowledgment and implementation by the Court in its subsequent cases. . . .
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Roe established a trimester framework to govern abortion regulations. Under this elaborate but rigid construct, almost no regulation at all is permitted during the first trimester of pregnancy; regulations designed to protect the woman’s health, but not to further the State’s interest in potential life, are permitted during the second trimester; and during the third trimester, when the fetus is viable, prohibitions are permitted provided the life or health of the mother is not at stake. . . .

The trimester framework no doubt was erected to ensure that the woman’s right to choose not become so subordinate to the State’s interest in promoting fetal life that her choice exists in theory, but not in fact. We do not agree, however, that the trimester approach is necessary to accomplish this objective. A framework of this rigidity was unnecessary, and, in its later interpretation, sometimes contradicted the State’s permissible exercise of its powers.

Though the woman has a right to choose to terminate or continue her pregnancy before viability, it does not at all follow that the State is prohibited from taking steps to ensure that this choice is thoughtful and informed. Even in the earliest stages of pregnancy, the State may enact rules and regulations designed to encourage her to know that there are philosophic and social arguments of great weight that can be brought to bear in favor of continuing the pregnancy to full term, and that there are procedures and institutions to allow adoption of unwanted children as well as a certain degree of state assistance if the mother chooses to raise the child herself. It follows that States are free to enact laws to provide a reasonable framework for a woman to make a decision that has such profound and lasting meaning. This, too, we find consistent with Roe’s central premises, and indeed the inevitable consequence of our holding that the State has an interest in protecting the life of the unborn.

We reject the trimester framework, which we do not consider to be part of the essential holding of Roe. Measures aimed at ensuring that a woman’s choice contemplates the consequences for the fetus do not necessarily interfere with the right recognized in Roe, although those measures have been found to be inconsistent with the rigid trimester framework announced in that case. A logical reading of the central holding in Roe itself, and a necessary reconciliation of the liberty of the woman and the interest of the State in promoting prenatal life, require, in our view, that we abandon the trimester framework as a rigid prohibition on all pre-viability regulation aimed at the protection of fetal life. The trimester framework suffers from these basic flaws: in its formulation, it misconceives the nature of the pregnant woman’s interest; and in practice, it undervalues the State’s interest in potential life, as recognized in Roe.

As our jurisprudence relating to all liberties save perhaps abortion has recognized, not every law which makes a right more difficult to exercise is, ipso facto, an infringement of that right. An example clarifies the point. We have held that not every ballot access limitation amounts to an infringement of the right to vote. Rather, the States are granted substantial flexibility in establishing the framework within which voters choose the candidates for whom they wish to vote.

The abortion right is similar. Numerous forms of state regulation might have the incidental effect of increasing the cost or decreasing the availability of medical care, whether for abortion or any other medical procedure. The fact that a law which serves a valid purpose, one not designed to strike at the right itself, has the incidental effect of 576making it more difficult or more expensive to procure an abortion cannot be enough to invalidate it. Only where state regulation imposes an undue burden on a woman’s ability to make this decision does the power of the State reach into the heart of the liberty protected by the Due Process Clause. . . .

The very notion that the State has a substantial interest in potential life leads to the conclusion that not all regulations must be deemed unwarranted. Not all burdens on the right to decide whether to terminate a pregnancy will be undue. In our view, the undue burden standard is the appropriate means of reconciling the State’s interest with the woman’s constitutionally protected liberty.

The concept of an undue burden has been utilized by the Court as well as individual Members of the Court, including two of us [O’Connor and Kennedy — Eds.], in ways that could be considered inconsistent. . . . Because we set forth a standard of general application to which we intend to adhere, it is important to clarify what is meant by an undue burden.

A finding of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. A statute with this purpose is invalid because the means chosen by the State to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it. And a statute which, while furthering the interest in potential life or some other valid state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot be considered a permissible means of serving its legitimate ends. To the extent that the opinions of the Court or of individual Justices use the undue burden standard in a manner that is inconsistent with this analysis, we set out what in our view should be the controlling standard. . . . Understood another way, we answer the question, left open in previous opinions discussing the undue burden formulation, whether a law designed to further the State’s interest in fetal life which imposes an undue burden on the woman’s decision before fetal viability could be constitutional. The answer is no.

Some guiding principles should emerge. What is at stake is the woman’s right to make the ultimate decision, not a right to be insulated from all others in doing so. Regulations which do no more than create a structural mechanism by which the State, or the parent or guardian of a minor, may express profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the right to choose. Unless it has that effect on her right of choice, a state measure designed to persuade her to choose childbirth over abortion will be upheld if reasonably related to that goal. Regulations designed to foster the health of a woman seeking an abortion are valid if they do not constitute an undue burden. . . .

We give this summary:


	To protect the central right recognized by Roe v. Wade while at the same time accommodating the State’s profound interest in potential life, we will employ the undue burden analysis as explained in this opinion. An undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.

	We reject the rigid trimester framework of Roe v. Wade. To promote the State’s profound interest in potential life, throughout pregnancy, the State may take measures 577to ensure that the woman’s choice is informed, and measures designed to advance this interest will not be invalidated as long as their purpose is to persuade the woman to choose childbirth over abortion. These measures must not be an undue burden on the right.

	As with any medical procedure, the State may enact regulations to further the health or safety of a woman seeking an abortion. Unnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the right.

	Our adoption of the undue burden analysis does not disturb the central holding of Roe v. Wade, and we reaffirm that holding. Regardless of whether exceptions are made for particular circumstances, a State may not prohibit any woman from making the ultimate decision to terminate her pregnancy before viability.



We also reaffirm Roe’s holding that, “subsequent to viability, the State, in promoting its interest in the potentiality of human life, may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.” . . .



VI

Our Constitution is a covenant running from the first generation of Americans to us, and then to future generations. It is a coherent succession. Each generation must learn anew that the Constitution’s written terms embody ideas and aspirations that must survive more ages than one. We accept our responsibility not to retreat from interpreting the full meaning of the covenant in light of all of our precedents. We invoke it once again to define the freedom guaranteed by the Constitution’s own promise, the promise of liberty. . . .

[Justices Stevens and Blackmun both concurred in part, and in judgment, providing five votes to invalidate portions of the Pennsylvania statute.]

Justice Blackmun, concurring in part, concurring in the judgment in part, and dissenting in part. . . .

Make no mistake, the joint opinion of Justices O’Connor, Kennedy, and Souter is an act of personal courage and constitutional principle. In contrast to previous decisions in which Justices O’Connor and Kennedy postponed reconsideration of Roe v. Wade, the authors of the joint opinion today join Justice Stevens and me in concluding that “the essential holding of Roe v. Wade should be retained and once again reaffirmed.” In brief, five Members of this Court today recognize that “the Constitution protects a woman’s right to terminate her pregnancy in its early stages.” . . .

The Chief Justice’s criticism of Roe follows from his stunted conception of individual liberty. While recognizing that the Due Process Clause protects more than simple physical liberty, he then goes on to construe this Court’s personal liberty cases as establishing only a laundry list of particular rights, rather than a principled account of how these particular rights are grounded in a more general right of privacy. This constricted view is reinforced by the Chief Justice’s exclusive reliance on tradition as a source of fundamental rights.
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Chief Justice Rehnquist, with whom Justice White, Justice Scalia, and Justice Thomas join, concurring in the judgment in part and dissenting in part.

The joint opinion, following its newly minted variation on stare decisis, retains the outer shell of Roe v. Wade, but beats a wholesale retreat from the substance of that case. We believe that Roe was wrongly decided, and that it can and should be overruled consistently with our traditional approach to stare decisis in constitutional cases. . . .



I

. . . In Roe v. Wade, the Court recognized a “guarantee of personal privacy” which “is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.” We are now of the view that, in terming this right fundamental, the Court in Roe read the earlier opinions upon which it based its decision much too broadly. Unlike marriage, procreation, and contraception, abortion “involves the purposeful termination of a potential life.” The abortion decision must therefore be recognized as sui generis, different in kind from the others that the Court has protected under the rubric of personal or family privacy and autonomy. One cannot ignore the fact that a woman is not isolated in her pregnancy, and that the decision to abort necessarily involves the destruction of a fetus.

Nor do the historical traditions of the American people support the view that the right to terminate one’s pregnancy is “fundamental.” The common law which we inherited from England made abortion after “quickening” an offense. At the time of the adoption of the Fourteenth Amendment, statutory prohibitions or restrictions on abortion were commonplace; in 1868, at least 28 of the then-37 States and 8 Territories had statutes banning or limiting abortion. By the turn of the century, virtually every State had a law prohibiting or restricting abortion on its books. By the middle of the present century, a liberalization trend had set in. But 21 of the restrictive abortion laws in effect in 1868 were still in effect in 1973 when Roe was decided, and an overwhelming majority of the States prohibited abortion unless necessary to preserve the life or health of the mother. On this record, it can scarcely be said that any deeply rooted tradition of relatively unrestricted abortion in our history supported the classification of the right to abortion as “fundamental” under the Due Process Clause of the Fourteenth Amendment.

We think, therefore, both in view of this history and of our decided cases dealing with substantive liberty under the Due Process Clause, that the Court was mistaken in Roe when it classified a woman’s decision to terminate her pregnancy as a “fundamental right” that could be abridged only in a manner which withstood “strict scrutiny.” In so concluding, we repeat the observation made in Bowers v. Hardwick:


Nor are we inclined to take a more expansive view of our authority to discover new fundamental rights imbedded in the Due Process Clause. The Court is most vulnerable and comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution.



. . .

The Court in Roe reached too far when it analogized the right to abort a fetus to the rights involved in Pierce, Meyer, Loving, and Griswold, and thereby deemed the right to abortion fundamental. . . . A woman’s interest in having an abortion is a form of liberty protected by the Due Process Clause, but States may regulate abortion procedures in ways 579rationally related to a legitimate state interest. Williamson v. Lee Optical of Oklahoma, Inc. (1955). . . .

For the reasons stated, we therefore would hold that each of the challenged provisions of the Pennsylvania statute is consistent with the Constitution. It bears emphasis that our conclusion in this regard does not carry with it any necessary approval of these regulations. Our task is, as always, to decide only whether the challenged provisions of a law comport with the United States Constitution. If, as we believe, these do, their wisdom as a matter of public policy is for the people of Pennsylvania to decide.

Justice Scalia, with whom The Chief Justice, Justice White, and Justice Thomas join, concurring in the judgment in part and dissenting in part. . . .

The States may, if they wish, permit abortion on demand, but the Constitution does not require them to do so. The permissibility of abortion, and the limitations upon it, are to be resolved like most important questions in our democracy: by citizens trying to persuade one another and then voting. . . . A State’s choice between two positions on which reasonable people can disagree is constitutional even when (as is often the case) it intrudes upon a “liberty” in the absolute sense. Laws against bigamy, for example — with which entire societies of reasonable people disagree — intrude upon men and women’s liberty to marry and live with one another. But bigamy happens not to be a liberty specially “protected” by the Constitution.

That is, quite simply, the issue in this case: not whether the power of a woman to abort her unborn child is a “liberty” in the absolute sense; or even whether it is a liberty of great importance to many women. Of course it is both. The issue is whether it is a liberty protected by the Constitution of the United States. I am sure it is not. I reach that conclusion not because of anything so exalted as my views concerning the “concept of existence, of meaning, of the universe, and of the mystery of human life.” Rather, I reach it for the same reason I reach the conclusion that bigamy is not constitutionally protected — because of two simple facts: (1) the Constitution says absolutely nothing about it, and (2) the longstanding traditions of American society have permitted it to be legally proscribed.1 . . .

The Court’s statement that it is “tempting” to acknowledge the authoritativeness of tradition in order to “cur[b] the discretion of federal judges,” is, of course, rhetoric rather than reality; no government official is “tempted” to place restraints upon his own freedom of action, which is why Lord Acton did not say “Power tends to purify.” The Court’s temptation is in the quite opposite and more natural direction — towards systematically eliminating checks upon its own power; and it succumbs. . . .

I will not swell the United States Reports with repetition of what I have said before; and applying the rational basis test, I would uphold the Pennsylvania statute in its entirety. 580I must, however, respond to a few of the more outrageous arguments in today’s opinion, which it is beyond human nature to leave unanswered. I shall discuss each of them under a quotation from the Court’s opinion to which they pertain.

“The inescapable fact is that adjudication of substantive due process claims may call upon the Court, in interpreting the Constitution, to exercise that same capacity which, by tradition, courts always have exercised: reasoned judgment.”

The authors of the joint opinion, of course, do not squarely contend that Roe v. Wade was a correct application of “reasoned judgment”; merely that it must be followed, because of stare decisis. . . . The emptiness of the “reasoned judgment” that produced Roe is displayed in plain view by the fact that, after more than 19 years of effort by some of the brightest (and most determined) legal minds in the country, after more than 10 cases upholding abortion rights in this Court, and after dozens upon dozens of amicus briefs submitted in this and other cases, the best the Court can do to explain how it is that the word “liberty” must be thought to include the right to destroy human fetuses is to rattle off a collection of adjectives that simply decorate a value judgment and conceal a political choice. The right to abort, we are told, inheres in “liberty” because it is among “a person’s most basic decisions”; it involves a “most intimate and personal choic[e]”; it is “central to personal dignity and autonomy”; it “originate[s] within the zone of conscience and belief”; it is “too intimate and personal” for state interference; it reflects “intimate views” of a “deep, personal character”; it involves “intimate relationships” and notions of “personal autonomy and bodily integrity”; and it concerns a particularly “important decisio[n].” But it is obvious to anyone applying “reasoned judgment” that the same adjectives can be applied to many forms of conduct that this Court (including one of the Justices in today’s majority, see Bowers) has held are not entitled to constitutional protection — because, like abortion, they are forms of conduct that have long been criminalized in American society. Those adjectives might be applied, for example, to homosexual sodomy, polygamy, adult incest, and suicide, all of which are equally “intimate” and “deep[ly] personal” decisions involving “personal autonomy and bodily integrity,” and all of which can constitutionally be proscribed because it is our unquestionable constitutional tradition that they are proscribable. It is not reasoned judgment that supports the Court’s decision; only personal predilection. . . .

“Liberty finds no refuge in a jurisprudence of doubt.”

One might have feared to encounter this august and sonorous phrase in an opinion defending the real Roe v. Wade, rather than the revised version fabricated today by the authors of the joint opinion. The shortcomings of Roe did not include lack of clarity: virtually all regulation of abortion before the third trimester was invalid. But to come across this phrase in the joint opinion — which calls upon federal district judges to apply an “undue burden” standard as doubtful in application as it is unprincipled in origin — is really more than one should have to bear. . . .

To the extent I can discern any meaningful content in the “undue burden” standard as applied in the joint opinion, it appears to be that a State may not regulate abortion in such a way as to reduce significantly its incidence. The joint opinion repeatedly emphasizes that an important factor in the “undue burden” analysis is whether the regulation “prevent[s] a significant number of women from obtaining an abortion”; whether a “significant number 581of women . . . are likely to be deterred from procuring an abortion”; and whether the regulation often “deters” women from seeking abortions. We are not told, however, what forms of “deterrence” are impermissible or what degree of success in deterrence is too much to be tolerated. If, for example, a State required a woman to read a pamphlet describing, with illustrations, the facts of fetal development before she could obtain an abortion, the effect of such legislation might be to “deter” a “significant number of women” from procuring abortions, thereby seemingly allowing a district judge to invalidate it as an undue burden. Thus, despite flowery rhetoric about the State’s “substantial” and “profound” interest in “potential human life,” and criticism of Roe for undervaluing that interest, the joint opinion permits the State to pursue that interest only so long as it is not too successful. . . . Reason finds no refuge in this jurisprudence of confusion.

“While we appreciate the weight of the arguments . . . that Roe should be overruled, the reservations any of us may have in reaffirming the central holding of Roe are outweighed by the explication of individual liberty we have given combined with the force of stare decisis.”

The Court’s reliance upon stare decisis can best be described as contrived. It insists upon the necessity of adhering not to all of Roe, but only to what it calls the “central holding.” It seems to me that stare decisis ought to be applied even to the doctrine of stare decisis, and I confess never to have heard of this new, keep-what-you-want-and-throw-away-the-rest version. I wonder whether, as applied to Marbury v. Madison, for example, the new version of stare decisis would be satisfied if we allowed courts to review the constitutionality of only those statutes that (like the one in Marbury) pertain to the jurisdiction of the courts.

I am certainly not in a good position to dispute that the Court has saved the “central holding” of Roe, since, to do that effectively, I would have to know what the Court has saved, which in turn would require me to understand (as I do not) what the “undue burden” test means. I must confess, however, that I have always thought, and I think a lot of other people have always thought, that the arbitrary trimester framework, which the Court today discards, was quite as central to Roe as the arbitrary viability test, which the Court today retains. It seems particularly ungrateful to carve the trimester framework out of the core of Roe, since its very rigidity (in sharp contrast to the utter indeterminability of the “undue burden” test) is probably the only reason the Court is able to say, in urging stare decisis, that Roe “has in no sense proven ‘unworkable.’” . . .

“Where, in the performance of its judicial duties, the Court decides a case in such a way as to resolve the sort of intensely divisive controversy reflected in Roe . . . , its decision has a dimension that the resolution of the normal case does not carry. It is the dimension present whenever the Court’s interpretation of the Constitution calls the contending sides of a national controversy to end their national division by accepting a common mandate rooted in the Constitution.”

The Court’s description of the place of Roe in the social history of the United States is unrecognizable. Not only did Roe not, as the Court suggests, resolve the deeply divisive issue of abortion; it did more than anything else to nourish it, by elevating it to the national level, where it is infinitely more difficult to resolve. . . .

Roe’s mandate for abortion on demand destroyed the compromises of the past, rendered compromise impossible for the future, and required the entire issue to be resolved 582uniformly, at the national level. At the same time, Roe created a vast new class of abortion consumers and abortion proponents by eliminating the moral opprobrium that had attached to the act. (“If the Constitution guarantees abortion, how can it be bad?” — not an accurate line of thought, but a natural one.) Many favor all of those developments, and it is not for me to say that they are wrong. But to portray Roe as the statesmanlike “settlement” of a divisive issue, a jurisprudential Peace of Westphalia that is worth preserving, is nothing less than Orwellian. Roe fanned into life an issue that has inflamed our national politics in general, and has obscured with its smoke the selection of Justices to this Court, in particular, ever since. And by keeping us in the abortion-umpiring business, it is the perpetuation of that disruption, rather than of any Pax Roeana, that the Court’s new majority decrees.

“[T]o overrule under fire . . . would subvert the Court’s legitimacy....”

The Imperial Judiciary lives. It is instructive to compare this Nietzschean vision of us unelected, life-tenured judges — leading a Volk who will be “tested by following,” and whose very “belief in themselves” is mystically bound up in their “understanding” of a Court that “speak[s] before all others for their constitutional ideals” — with the somewhat more modest role envisioned for these lawyers by the Founders. “The judiciary . . . has . . . no direction either of the strength or of the wealth of the society, and can take no active resolution whatever. It may truly be said to have neither Force nor Will, but merely judgment....” The Federalist No. 78. . . .

The only principle the Court “adheres” to, it seems to me, is the principle that the Court must be seen as standing by Roe. That is not a principle of law (which is what I thought the Court was talking about), but a principle of Realpolitik — and a wrong one at that.

I cannot agree with, indeed I am appalled by, the Court’s suggestion that the decision whether to stand by an erroneous constitutional decision must be strongly influenced — against overruling, no less — by the substantial and continuing public opposition the decision has generated. The Court’s judgment that any other course would “subvert the Court’s legitimacy” must be another consequence of reading the error-filled history book that described the deeply divided country brought together by Roe. In my history book, the Court was covered with dishonor and deprived of legitimacy by Dred Scott v. Sandford, an erroneous (and widely opposed) opinion that it did not abandon, rather than by West Coast Hotel Co. v. Parrish (1937), which produced the famous “switch in time” from the Court’s erroneous (and widely opposed) constitutional opposition to the social measures of the New Deal. Both Dred Scott and one line of the cases resisting the New Deal rested upon the concept of “substantive due process” that the Court praises and employs today. Indeed, Dred Scott was very possibly the first application of substantive due process in the Supreme Court, the original precedent for Lochner and Roe. . . .

But whether it would “subvert the Court’s legitimacy” or not, the notion that we would decide a case differently from the way we otherwise would have in order to show that we can stand firm against public disapproval is frightening. It is a bad enough idea, even in the head of someone like me, who believes that the text of the Constitution, and our traditions, say what they say and there is no fiddling with them. But when it is in the mind of a Court that believes the Constitution has an evolving meaning; that 583the Ninth Amendment’s reference to “othe[r]” rights is not a disclaimer, but a charter for action; and that the function of this Court is to “speak before all others for [the people’s] constitutional ideals” unrestrained by meaningful text or tradition — then the notion that the Court must adhere to a decision for as long as the decision faces “great opposition” and the Court is “under fire” acquires a character of almost czarist arrogance. . . . We have no Cossacks, but at least we can stubbornly refuse to abandon an erroneous opinion that we might otherwise change — to show how little they intimidate us. . . .

What makes all this relevant to the bothersome application of “political pressure” against the Court are the twin facts that the American people love democracy and the American people are not fools. As long as this Court thought (and the people thought) that we Justices were doing essentially lawyers’ work up here — reading text and discerning our society’s traditional understanding of that text — the public pretty much left us alone. Texts and traditions are facts to study, not convictions to demonstrate about. But if . . . our pronouncement of constitutional law rests primarily on value judgments, then a free and intelligent people’s attitude towards us can be expected to be (ought to be) quite different. The people know that their value judgments are quite as good as those taught in any law school — maybe better. If, indeed, the “liberties” protected by the Constitution are, as the Court says, undefined and unbounded, then the people should demonstrate, to protest that we do not implement their values instead of ours. Not only that, but the confirmation hearings for new Justices should deteriorate into question-and-answer sessions in which Senators go through a list of their constituents’ most favored and most disfavored alleged constitutional rights, and seek the nominee’s commitment to support or oppose them. Value judgments, after all, should be voted on, not dictated; and if our Constitution has somehow accidentally committed them to the Supreme Court, at least we can have a sort of plebiscite each time a new nominee to that body is put forward. . . .

* * *

There is a poignant aspect to today’s opinion. Its length, and what might be called its epic tone, suggest that its authors believe they are bringing to an end a troublesome era in the history of our Nation, and of our Court. “It is the dimension” of authority, they say, to “cal[l] the contending sides of national controversy to end their national division by accepting a common mandate rooted in the Constitution.”

There comes vividly to mind a portrait by Emanuel Leutze that hangs in the Harvard Law School: Roger Brooke Taney, painted in 1859, the 82nd year of his life, the 24th of his Chief Justiceship, the second after his opinion in Dred Scott. He is in black, sitting in a shadowed red armchair, left hand resting upon a pad of paper in his lap, right hand hanging limply, almost lifelessly, beside the inner arm of the chair. He sits facing the viewer and staring straight out. There seems to be on his face, and in his deep-set eyes, an expression of profound sadness and disillusionment. Perhaps he always looked that way, even when dwelling upon the happiest of thoughts. But those of us who know how the lustre of his great Chief Justiceship came to be eclipsed by Dred Scott cannot help believing that he had that case — its already apparent consequences for the Court and its soon-to-be-played-out consequences for the Nation — burning on his mind. I expect 584that, two years earlier, he, too, had thought himself “call[ing] the contending sides of national controversy to end their national division by accepting a common mandate rooted in the Constitution.”

It is no more realistic for us in this case than it was for him in that to think that an issue of the sort they both involved — an issue involving life and death, freedom and subjugation — can be “speedily and finally settled” by the Supreme Court, as President James Buchanan, in his inaugural address, said the issue of slavery in the territories would be. Quite to the contrary, by foreclosing all democratic outlet for the deep passions this issue arouses, by banishing the issue from the political forum that gives all participants, even the losers, the satisfaction of a fair hearing and an honest fight, by continuing the imposition of a rigid national rule instead of allowing for regional differences, the Court merely prolongs and intensifies the anguish.

We should get out of this area, where we have no right to be, and where we do neither ourselves nor the country any good by remaining.













STUDY GUIDE

Chief Justice Rehnquist wrote the majority opinion in Washington v. Glucksberg. He commented on the method used by Justices O’Connor, Kennedy, and Souter in Casey. How exactly do es Rehnquist distinguish Casey?





Washington v. Glucksberg 521 U.S. 702 (1997)

Chief Justice Rehnquist delivered the opinion of the Court. . . .

Respondents also rely on Casey [and] emphasize the statement in Casey that: “At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.” By choosing this language, the Court’s opinion in Casey described, in a general way and in light of our prior cases, those personal activities and decisions that this Court has identified as so deeply rooted in our history and traditions, or so fundamental to our concept of constitutionally ordered liberty, that they are protected by the Fourteenth Amendment. The opinion moved from the recognition that liberty necessarily includes freedom of conscience and belief about ultimate considerations to the observation that “though the abortion decision may originate within the zone of conscience and belief, it is more than a philosophic exercise.” (emphasis added). That many of the rights and liberties protected by the Due Process Clause sound in personal autonomy does not warrant the sweeping conclusion that any and all important, intimate, and personal decisions are so protected and Casey did not suggest otherwise.
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Dr. LeRoy Carhart’s “Abortion & Contraception Clinic of Nebraska” in Bellevue, Nebraska

ASSIGNMENT 4


STUDY GUIDE


	In Casey, Justice Scalia objected to the “undue burden” approach. He thought that it potentially undermined the judicial protection of other constitutional rights. Does Gonzales v. Carhart support his objection?

	Carhart found there is substantial medical disagreement on the necessity of a particular abortion procedure. In such cases, who should resolve that dispute: the patient and her doctor, or Congress? In light of the substantial medical disagreement, the Court reviewed the federal law with a rational basis level of scrutiny. In practice, does this deferential approach permit Congress to allocate the decision-making authority however it wants?

	What enumerated power gives Congress the authority to regulate the practice of abortions? Justice Kennedy relied upon authorities that referred to the interests of the state, and not Congress, to regulate the practice of medicine. Do these authorities automatically justify federal legislation as well? At oral argument, Justice Stevens asked the solicitor general, “How could the Commerce Clause justify application [of the partial birth abortion ban] to a free clinic? I don’t understand.” This issue was not raised by the parties. How would you have responded?
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Gonzales v. Carhart 550 U.S. 124 (2007)

Justice Kennedy delivered the opinion of the Court.

These cases require us to consider the validity of the Partial-Birth Abortion Ban Act of 2003 (Act), a federal statute regulating abortion procedures. . . . The Act proscribes a particular manner of ending fetal life, so it is necessary here . . . to discuss abortion procedures in some detail. . . . The surgical procedure referred to as “dilation and evacuation” or “D&E” is the usual abortion method in [the second] trimester. Although individual techniques for performing D&E differ, the general steps are the same. A doctor must first dilate the cervix at least to the extent needed to insert surgical instruments into the uterus and to maneuver them to evacuate the fetus. The steps taken to cause dilation differ by physician and gestational age of the fetus. A doctor often begins the dilation process by inserting osmotic dilators, such as laminaria (sticks of seaweed), into the cervix. The dilators can be used in combination with drugs, such as misoprostol, that increase dilation. The resulting amount of dilation is not uniform, and a doctor does not know in advance how an individual patient will respond. In general the longer dilators remain in the cervix, the more it will dilate. Yet the length of time doctors employ osmotic dilators varies. Some may keep dilators in the cervix for two days, while others use dilators for a day or less.

After sufficient dilation the surgical operation can commence. The woman is placed under general anesthesia or conscious sedation. The doctor, often guided by ultrasound, inserts grasping forceps through the woman’s cervix and into the uterus to grab the fetus. The doctor grips a fetal part with the forceps and pulls it back through the cervix and vagina, continuing to pull even after meeting resistance from the cervix. The friction causes the fetus to tear apart. For example, a leg might be ripped off the fetus as it is pulled through the cervix and out of the woman. The process of evacuating the fetus piece by piece continues until it has been completely removed. A doctor may make 10 to 15 passes with the forceps to evacuate the fetus in its entirety, though sometimes removal is completed with fewer passes. Once the fetus has been evacuated, the placenta and any remaining fetal material are suctioned or scraped out of the uterus. The doctor examines the different parts to ensure the entire fetal body has been removed.

Some doctors, especially later in the second trimester, may kill the fetus a day or two before performing the surgical evacuation. They inject digoxin or potassium chloride into the fetus, the umbilical cord, or the amniotic fluid. Fetal demise may cause contractions and make greater dilation possible. Once dead, moreover, the fetus’ body will soften, and its removal will be easier. Other doctors refrain from injecting chemical agents, believing it adds risk with little or no medical benefit.

The abortion procedure that was the impetus for the numerous bans on “partial-birth abortion,” including the Act, is a variation of this standard D&E. . . . The main difference between the two procedures is that in intact D&E a doctor extracts the fetus intact or largely intact with only a few passes. There are no comprehensive statistics indicating what percentage of all D&Es are performed in this manner. . . .

587

In an intact D&E procedure the doctor extracts the fetus in a way conducive to pulling out its entire body, instead of ripping it apart. . . . Intact D&E gained public notoriety when, in 1992, Dr. Martin Haskell gave a presentation describing his method of performing the operation. . . .

Dr. Haskell’s approach is not the only method of killing the fetus once its head lodges in the cervix, and “the process has evolved” since his presentation. Another doctor, for example, squeezes the skull after it has been pierced “so that enough brain tissue exudes to allow the head to pass through.” Still other physicians reach into the cervix with their forceps and crush the fetus’ skull. Others continue to pull the fetus out of the woman until it disarticulates at the neck, in effect decapitating it. These doctors then grasp the head with forceps, crush it, and remove it. . . .

After Dr. Haskell’s procedure received public attention, with ensuing and increasing public concern, bans on “‘partial birth abortion’” proliferated. By [2000], about 30 States had enacted bans designed to prohibit the procedure. . . . In 2003 . . . Congress passed the Act at issue here [and] President Bush signed the Act into law. . . .

The principles set forth in the joint opinion in Planned Parenthood of Southeastern Pa. v. Casey (1992), did not find support from all those who join the instant opinion. Whatever one’s views concerning the Casey joint opinion, it is evident a premise central to its conclusion — that the government has a legitimate and substantial interest in preserving and promoting fetal life — would be repudiated were the Court now to affirm the judgments of the Courts of Appeals. . . .

We assume the following principles for the purposes of this opinion. Before viability, a State “may not prohibit any woman from making the ultimate decision to terminate her pregnancy.” Casey. It also may not impose upon this right an undue burden, which exists if a regulation’s “purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” On the other hand, “[r]egulations which do no more than create a structural mechanism by which the State, or the parent or guardian of a minor, may express profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the right to choose.” Casey, in short, struck a balance. The balance was central to its holding. We now apply its standard to the cases at bar. . . .

Under the principles accepted as controlling here, the Act, as we have interpreted it, would be unconstitutional “if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” Casey. The abortions affected by the Act’s regulations take place both previability and postviability; so the quoted language and the undue burden analysis it relies upon are applicable. The question is whether the Act, measured by its text in this facial attack, imposes a substantial obstacle to late-term, but previability, abortions. The Act does not on its face impose a substantial obstacle. . . .

The Act’s purposes are set forth in recitals preceding its operative provisions. A description of the prohibited abortion procedure demonstrates the rationale for the congressional enactment. The Act proscribes a method of abortion in which a fetus is killed just inches before completion of the birth process. Congress stated as follows: “Implicitly approving such a brutal and inhumane procedure by choosing not to prohibit it will further coarsen society to the humanity of not only newborns, but all 588vulnerable and innocent human life, making it increasingly difficult to protect such life.” The Act expresses respect for the dignity of human life.

Congress was concerned, furthermore, with the effects on the medical community and on its reputation caused by the practice of partial-birth abortion. The findings in the Act explain: “Partial-birth abortion . . . confuses the medical, legal, and ethical duties of physicians to preserve and promote life, as the physician acts directly against the physical life of a child, whom he or she had just delivered, all but the head, out of the womb, in order to end that life.”

There can be no doubt the government “has an interest in protecting the integrity and ethics of the medical profession.” Washington v. Glucksberg (1997). Under our precedents it is clear the State has a significant role to play in regulating the medical profession. . . .

Partial-birth abortion, as defined by the Act, differs from a standard D&E because the former occurs when the fetus is partially outside the mother to the point of one of the Act’s anatomical landmarks. It was reasonable for Congress to think that partial-birth abortion, more than standard D&E, “undermines the public’s perception of the appropriate role of a physician during the delivery process, and perverts a process during which life is brought into the world.” . . .

The Act’s furtherance of legitimate government interests bears upon, but does not resolve, the next question: whether the Act has the effect of imposing an unconstitutional burden on the abortion right because it does not allow use of the barred procedure where “necessary, in appropriate medical judgment, for [the] preservation of the . . . health of the mother.” Ayotte v. Planned Parenthood of Northern New Eng. (2006) (quoting Casey). The prohibition in the Act would be unconstitutional, under precedents we here assume to be controlling, if it “subject[ed] [women] to significant health risks.” . . . [W]hether the Act creates significant health risks for women has been a contested factual question. The evidence presented in the trial courts and before Congress demonstrates both sides have medical support for their position. . . .

There is documented medical disagreement whether the Act’s prohibition would ever impose significant health risks on women. . . . The question becomes whether the Act can stand when this medical uncertainty persists. The Court’s precedents instruct that the Act can survive this facial attack. The Court has given state and federal legislatures wide discretion to pass legislation in areas where there is medical and scientific uncertainty. . . . Physicians are not entitled to ignore regulations that direct them to use reasonable alternative procedures. The law need not give abortion doctors unfettered choice in the course of their medical practice, nor should it elevate their status above other physicians in the medical community . . . .

Medical uncertainty does not foreclose the exercise of legislative power in the abortion context any more than it does in other contexts. The medical uncertainty over whether the Act’s prohibition creates significant health risks provides a sufficient basis to conclude in this facial attack that the Act does not impose an undue burden.

The conclusion that the Act does not impose an undue burden is supported by other considerations. Alternatives are available to the prohibited procedure. As we have noted, the Act does not proscribe D&E. . . . Here the Act allows, among other means, a commonly used and generally accepted method, so it does not construct a substantial obstacle to the abortion right.

589

In reaching the conclusion the Act does not require a health exception we reject certain arguments made by the parties on both sides of these cases. On the one hand, the Attorney General urges us to uphold the Act on the basis of the congressional findings alone. Although we review congressional fact-finding under a deferential standard, we do not in the circumstances here place dispositive weight on Congress’ findings. The Court retains an independent constitutional duty to review factual findings where constitutional rights are at stake. . . .

On the other hand, relying on the Court’s opinion in [Stenberg v. Carhart (2000)], respondents contend that an abortion regulation must contain a health exception “if ‘substantial medical authority supports the proposition that banning a particular procedure could endanger women’s health.’” . . . A zero tolerance policy would strike down legitimate abortion regulations, like the present one, if some part of the medical community were disinclined to follow the proscription. This is too exacting a standard to impose on the legislative power, exercised in this instance under the Commerce Clause, to regulate the medical profession. Considerations of marginal safety, including the balance of risks, are within the legislative competence when the regulation is rational and in pursuit of legitimate ends. When standard medical options are available, mere convenience does not suffice to displace them; and if some procedures have different risks than others, it does not follow that the State is altogether barred from imposing reasonable regulations. The Act is not invalid on its face where there is uncertainty over whether the barred procedure is ever necessary to preserve a woman’s health, given the availability of other abortion procedures that are considered to be safe alternatives.

Justice Thomas, with whom Justice Scalia joins, concurring.

I join the Court’s opinion because it accurately applies current jurisprudence, including Planned Parenthood of Southeastern Pa. v. Casey (1992). I write separately to reiterate my view that the Court’s abortion jurisprudence, including Casey and Roe v. Wade (1973), has no basis in the Constitution. I also note that whether the Act constitutes a permissible exercise of Congress’ power under the Commerce Clause is not before the Court. The parties did not raise or brief that issue; it is outside the question presented; and the lower courts did not address it.


STUDY GUIDE


	Is the framework in Whole Woman’s Health the same as that announced in Planned Parenthood v. Casey? In Gonzales v. Carhart? After Whole Woman’s Health, is there any meaningful difference between strict scrutiny and the undue burden standard?

	How much should courts defer to abortion restrictions that purport to promote health and safety?

	Did Texas provide enough evidence in the record to justify its abortion restrictions as a valid health law? Was the Court justified in looking to evidence outside the record to rebut the legislature’s findings?
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	Justice Ginsburg suggests that the Texas legislature’s true motive was to “strew impediments to abortion.” Is there evidence of this improper intent in the record? If not, how are courts to ascertain this intent?

	Justice Thomas’s dissent states that the decision “perpetuates the Court’s habit of applying different rules to different constitutional rights — especially the putative right to abortion.” How should courts decide which rights warrant heightened scrutiny and which rights receive lax scrutiny?






Whole Woman’s Health v. Hellerstedt 136 S. Ct. 2292 (2016)
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Justice Breyer delivered the opinion of the Court.

In Planned Parenthood of Southeastern Pa. v. Casey (1992), a plurality of the Court concluded that there “exists” an “undue burden” on a woman’s right to decide to have an abortion, and consequently a provision of law is constitutionally invalid, if the “purpose or effect” of the provision “is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” The plurality added that “[u]nnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the right.”
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Demonstrators supporting Whole Woman’s Health outside the Supreme Court


Demonstrators stand outside the Supreme Court. One woman holds a sign that reads "I stand with Whole Woman's Health."



We must here decide whether two provisions of Texas’ House Bill 2 violate the Federal Constitution as interpreted in Casey. The first provision, which we shall call the “admitting-privileges requirement,” says that “[a] physician performing or inducing an abortion . . . must, on the date the abortion is performed or induced, have active admitting privileges at a hospital that . . . is located not further than 30 miles from the location at which the abortion is performed or induced.” This provision amended Texas law that had previously required an abortion facility to maintain a written protocol “for managing medical emergencies and the transfer of patients requiring further emergency care to a hospital.”

The second provision, which we shall call the “surgical-center requirement,” says that “the minimum standards for an abortion facility must be equivalent to the minimum standards adopted under [the Texas Health and Safety Code section] for ambulatory surgical centers.”
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We conclude that neither of these provisions confers medical benefits sufficient to justify the burdens upon access that each imposes. Each places a substantial obstacle in the path of women seeking a previability abortion, each constitutes an undue burden on abortion access, Casey (plurality opinion), and each violates the Federal Constitution. Amdt. 14, §1. . . .


III. Undue Burden — Legal Standard

We begin with the standard, as described in Casey. We recognize that the “State has a legitimate interest in seeing to it that abortion, like any other medical procedure, is performed under circumstances that insure maximum safety for the patient.” Roe v. Wade (1973). But, we added, “a statute which, while furthering [a] valid state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot be considered a permissible means of serving its legitimate ends.” Casey (plurality opinion). Moreover, “[u]nnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the right.”

The Court of Appeals wrote that a state law is “constitutional if: (1) it does not have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus; and (2) it is reasonably related to (or designed to further) a legitimate state interest.” The Court of Appeals went on to hold that “the district court erred by substituting its own judgment for that of the legislature” when it conducted its “undue burden inquiry,” in part because “medical uncertainty underlying a statute is for resolution by legislatures, not the courts.” Id. (citing Gonzales v. Carhart (2007)).

The Court of Appeals’ articulation of the relevant standard is incorrect. The first part of the Court of Appeals’ test may be read to imply that a district court should not consider the existence or nonexistence of medical benefits when considering whether a regulation of abortion constitutes an undue burden. The rule announced in Casey, however, requires that courts consider the burdens a law imposes on abortion access together with the benefits those laws confer. And the second part of the test is wrong to equate the judicial review applicable to the regulation of a constitutionally protected personal liberty with the less strict review applicable where, for example, economic legislation is at issue. See, e.g., Williamson v. Lee Optical of Okla., Inc. (1955). The Court of Appeals’ approach simply does not match the standard that this Court laid out in Casey, which asks courts to consider whether any burden imposed on abortion access is “undue.”

The statement that legislatures, and not courts, must resolve questions of medical uncertainty is also inconsistent with this Court’s case law. Instead, the Court, when determining the constitutionality of laws regulating abortion procedures, has placed considerable weight upon evidence and argument presented in judicial proceedings. In Casey, for example, we relied heavily on the District Court’s factual findings and the research-based submissions of amici in declaring a portion of the law at issue unconstitutional. And, in Gonzales the Court, while pointing out that we must review legislative “factfinding under a deferential standard,” added that we must not “place dispositive weight” on those “findings.” Gonzales went on to point out that the “Court retains an independent constitutional duty to review factual findings where constitutional rights are at stake.” (emphasis added). Although there we upheld a statute regulating abortion, we did not do so solely on the basis of legislative findings explicitly set forth in the statute, 592noting that “evidence presented in the District Courts contradicts” some of the legislative findings. In these circumstances, we said, “[u]ncritical deference to Congress’ factual findings . . . is inappropriate.”

Unlike in Gonzales, the relevant statute here does not set forth any legislative findings. Rather, one is left to infer that the legislature sought to further a constitutionally acceptable objective (namely, protecting women’s health). For a district court to give significant weight to evidence in the judicial record in these circumstances is consistent with this Court’s case law. As we shall describe, the District Court did so here. It did not simply substitute its own judgment for that of the legislature. It considered the evidence in the record — including expert evidence, presented in stipulations, depositions, and testimony. It then weighed the asserted benefits against the burdens. We hold that, in so doing, the District Court applied the correct legal standard.



IV. Undue Burden — Admitting-Privileges Requirement

Turning to the lower courts’ evaluation of the evidence, we first consider the admitting-privileges requirement. Before the enactment of H.B. 2, doctors who provided abortions were required to “have admitting privileges or have a working arrangement with a physician(s) who has admitting privileges at a local hospital in order to ensure the necessary back up for medical complications.” The new law changed this requirement by requiring that a “physician performing or inducing an abortion . . . must, on the date the abortion is performed or induced, have active admitting privileges at a hospital that . . . is located not further than 30 miles from the location at which the abortion is performed or induced.” The District Court held that the legislative change imposed an “undue burden” on a woman’s right to have an abortion. We conclude that there is adequate legal and factual support for the District Court’s conclusion.

The purpose of the admitting-privileges requirement is to help ensure that women have easy access to a hospital should complications arise during an abortion procedure. But the District Court found that it brought about no such health-related benefit. The court found that “[t]he great weight of evidence demonstrates that, before the act’s passage, abortion in Texas was extremely safe with particularly low rates of serious complications and virtually no deaths occurring on account of the procedure.” Thus, there was no significant health-related problem that the new law helped to cure.

The evidence upon which the court based this conclusion included, among other things [several peer-reviewed studies showing low-risk of complications of abortions that require hospital admission]. We have found nothing in Texas’ record evidence that shows that, compared to prior law (which required a “working arrangement” with a doctor with admitting privileges), the new law advanced Texas’ legitimate interest in protecting women’s health.

We add that, when directly asked at oral argument whether Texas knew of a single instance in which the new requirement would have helped even one woman obtain better treatment, Texas admitted that there was no evidence in the record of such a case.

At the same time, the record evidence indicates that the admitting-privileges requirement places a “substantial obstacle in the path of a woman’s choice.” The District Court found, as of the time the admitting-privileges requirement began to be enforced, the number of facilities providing abortions dropped in half, from about 40 to about 20. Eight abortion clinics closed in the months leading up to the requirement’s effective date. Eleven more closed on the day the admitting-privileges requirement took effect.
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In our view, the record contains sufficient evidence that the admitting-privileges requirement led to the closure of half of Texas’ clinics, or thereabouts. Those closures meant fewer doctors, longer waiting times, and increased crowding. We recognize that increased driving distances do not always constitute an “undue burden.” See Casey (joint opinion of O’Connor, Kennedy, and Souter, JJ.). But here, those increases are but one additional burden, which, when taken together with others that the closings brought about, and when viewed in light of the virtual absence of any health benefit, lead us to conclude that the record adequately supports the District Court’s “undue burden” conclusion. . . .

[T]he dissent suggests that one benefit of H.B. 2’s requirements would be that they might “force unsafe facilities to shut down.” To support that assertion, the dissent points to the Kermit Gosnell scandal. Gosnell, a physician in Pennsylvania, was convicted of first-degree murder and manslaughter. He “staffed his facility with unlicensed and indifferent workers, and then let them practice medicine unsupervised” and had “[d]irty facilities; unsanitary instruments; an absence of functioning monitoring and resuscitation equipment; the use of cheap, but dangerous, drugs; illegal procedures; and inadequate emergency access for when things inevitably went wrong.” Gosnell’s behavior was terribly wrong. But there is no reason to believe that an extra layer of regulation would have affected that behavior. Determined wrongdoers, already ignoring existing statutes and safety measures, are unlikely to be convinced to adopt safe practices by a new overlay of regulations. Regardless, Gosnell’s deplorable crimes could escape detection only because his facility went uninspected for more than 15 years. Pre-existing Texas law already contained numerous detailed regulations covering abortion facilities, including a requirement that facilities be inspected at least annually. The record contains nothing to suggest that H.B. 2 would be more effective than pre-existing Texas law at deterring wrongdoers like Gosnell from criminal behavior.



V. Undue Burden — Surgical-Center Requirement

The second challenged provision of Texas’ new law sets forth the surgical-center requirement. Prior to enactment of the new requirement, Texas law required abortion facilities to meet a host of health and safety requirements. H.B. 2 added the requirement that an “abortion facility” meet the “minimum standards . . . for ambulatory surgical centers” under Texas law. The surgical-center regulations include, among other things, detailed specifications relating to the size of the nursing staff, building dimensions, and other building requirements.

There is considerable evidence in the record supporting the District Court’s findings indicating that the statutory provision requiring all abortion facilities to meet all surgical-center standards does not benefit patients and is not necessary. The District Court found that “risks are not appreciably lowered for patients who undergo abortions at ambulatory surgical centers as compared to nonsurgical-center facilities.” The court added that women “will not obtain better care or experience more frequent positive outcomes at an ambulatory surgical center as compared to a previously licensed facility.” And these findings are well supported.

The record makes clear that the surgical-center requirement provides no benefit when complications arise in the context of an abortion produced through medication. That is because, in such a case, complications would almost always arise only after the patient has left the facility. The record also contains evidence indicating that abortions taking place 594in an abortion facility are safe — indeed, safer than numerous procedures that take place outside hospitals and to which Texas does not apply its surgical-center requirements. The total number of deaths in Texas from abortions was five in the period from 2001 to 2012, or about one every two years (that is to say, one out of about 120,000 to 144,000 abortions). Nationwide, childbirth is 14 times more likely than abortion to result in death, but Texas law allows a midwife to oversee childbirth in the patient’s own home. These facts indicate that the surgical-center provision imposes “a requirement that simply is not based on differences” between abortion and other surgical procedures “that are reasonably related to” preserving women’s health, the asserted “purpos[e] of the Act in which it is found.”

The upshot is that this record evidence, along with the absence of any evidence to the contrary, provides ample support for the District Court’s conclusion that “[m]any of the building standards mandated by the act and its implementing rules have such a tangential relationship to patient safety in the context of abortion as to be nearly arbitrary.” That conclusion, along with the supporting evidence, provides sufficient support for the more general conclusion that the surgical-center requirement “will not [provide] better care or . . . more frequent positive outcomes.” The record evidence thus supports the ultimate legal conclusion that the surgical-center requirement is not necessary.

At the same time, the record provides adequate evidentiary support for the District Court’s conclusion that the surgical-center requirement places a substantial obstacle in the path of women seeking an abortion. The parties stipulated that the requirement would further reduce the number of abortion facilities available to seven or eight facilities, located in Houston, Austin, San Antonio, and Dallas/Fort Worth. In the District Court’s view, the proposition that these “seven or eight providers could meet the demand of the entire State stretches credulity.” We take this statement as a finding that these few facilities could not “meet” that “demand.”

More fundamentally, in the face of no threat to women’s health, Texas seeks to force women to travel long distances to get abortions in crammed-to-capacity superfacilities. Patients seeking these services are less likely to get the kind of individualized attention, serious conversation, and emotional support that doctors at less taxed facilities may have offered. Healthcare facilities and medical professionals are not fungible commodities. Surgical centers attempting to accommodate sudden, vastly increased demand, may find that quality of care declines. Another commonsense inference that the District Court made is that these effects would be harmful to, not supportive of, women’s health.

We agree with the District Court that the surgical-center requirement, like the admitting-privileges requirement, provides few, if any, health benefits for women, poses a substantial obstacle to women seeking abortions, and constitutes an “undue burden” on their constitutional right to do so. . . .

For these reasons the judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.

Justice Thomas, dissenting.

Today the Court strikes down two state statutory provisions in all of their applications, at the behest of abortion clinics and doctors. That decision exemplifies the Court’s troubling tendency “to bend the rules when any effort to limit abortion, or even to speak in opposition to abortion, is at issue.” Stenberg v. Carhart (Scalia, J., dissenting). . . . I write separately to emphasize how today’s decision perpetuates the Court’s habit of applying different rules to different constitutional rights — especially the putative right to abortion. . . .
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II

Today’s opinion . . . reimagines the undue-burden standard used to assess the constitutionality of abortion restrictions. Nearly 25 years ago, in Planned Parenthood of Southeastern Pa. v. Casey, a plurality of this Court invented the “undue burden” standard as a special test for gauging the permissibility of abortion restrictions. Casey held that a law is unconstitutional if it imposes an “undue burden” on a woman’s ability to choose to have an abortion, meaning that it “has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” Casey thus instructed courts to look to whether a law substantially impedes women’s access to abortion, and whether it is reasonably related to legitimate state interests. As the Court explained, “[w]here it has a rational basis to act, and it does not impose an undue burden, the State may use its regulatory power” to regulate aspects of abortion procedures, “all in furtherance of its legitimate interests in regulating the medical profession in order to promote respect for life, including life of the unborn.” Gonzales v. Carhart (2007).

I remain fundamentally opposed to the Court’s abortion jurisprudence. Even taking Casey as the baseline, however, the majority radically rewrites the undue-burden test in three ways. First, today’s decision requires courts to “consider the burdens a law imposes on abortion access together with the benefits those laws confer.” Second, today’s opinion tells the courts that, when the law’s justifications are medically uncertain, they need not defer to the legislature, and must instead assess medical justifications for abortion restrictions by scrutinizing the record themselves. Finally, even if a law imposes no “substantial obstacle” to women’s access to abortions, the law now must have more than a “reasonabl[e] relat[ion] to . . . a legitimate state interest.” These precepts are nowhere to be found in Casey or its successors, and transform the undue-burden test to something much more akin to strict scrutiny.

First, the majority’s free-form balancing test is contrary to Casey. When assessing Pennsylvania’s recordkeeping requirements for abortion providers, for instance, Casey did not weigh its benefits and burdens. Rather, Casey held that the law had a legitimate purpose because data collection advances medical research, “so it cannot be said that the requirements serve no purpose other than to make abortions more difficult.” The opinion then asked whether the recordkeeping requirements imposed a “substantial obstacle,” and found none. Contrary to the majority’s statements, Casey did not balance the benefits and burdens of Pennsylvania’s spousal and parental notification provisions, either. Pennsylvania’s spousal notification requirement, the plurality said, imposed an undue burden because findings established that the requirement would “likely . . . prevent a significant number of women from obtaining an abortion” — not because these burdens outweighed its benefits. And Casey summarily upheld parental notification provisions because even pre-Casey decisions had done so.

Second, by rejecting the notion that “legislatures, and not courts, must resolve questions of medical uncertainty,” the majority discards another core element of the Casey framework. Before today, this Court had “given state and federal legislatures wide discretion to pass legislation in areas where there is medical and scientific uncertainty.” This Court emphasized that this “traditional rule” of deference “is consistent with Casey.” This Court underscored that legislatures should not be hamstrung “if some part of the medical community were disinclined to follow the proscription.” And this Court concluded that “[c]onsiderations of marginal safety, including the balance of risks, are within the legislative competence when the regulation is rational and in pursuit of legitimate ends.”  596Stenberg (Kennedy, J., dissenting) (“the right of the legislature to resolve matters on which physicians disagreed” is “establish[ed] beyond doubt”). This Court could not have been clearer: Whenever medical justifications for an abortion restriction are debatable, that “provides a sufficient basis to conclude in [a] facial attack that the [law] does not impose an undue burden.” Otherwise, legislatures would face “too exacting” a standard.

Today, however, the majority refuses to leave disputed medical science to the legislature because past cases “placed considerable weight upon the evidence and argument presented in judicial proceedings.” But while Casey relied on record evidence to uphold Pennsylvania’s spousal-notification requirement, that requirement had nothing to do with debated medical science. And while Gonzales observed that courts need not blindly accept all legislative findings, that does not help the majority. Gonzales refused to accept Congress’ finding of “a medical consensus that the prohibited procedure is never medically necessary” because the procedure’s necessity was debated within the medical community. Having identified medical uncertainty, Gonzales explained how courts should resolve conflicting positions: by respecting the legislature’s judgment.

Finally, the majority overrules another central aspect of Casey by requiring laws to have more than a rational basis even if they do not substantially impede access to abortion. “Where [the State] has a rational basis to act and it does not impose an undue burden,” this Court previously held, “the State may use its regulatory power” to impose regulations “in furtherance of its legitimate interests in regulating the medical profession in order to promote respect for life, including life of the unborn.” No longer. Though the majority declines to say how substantial a State’s interest must be, one thing is clear: The State’s burden has been ratcheted to a level that has not applied for a quarter century. . . .

The majority’s undue-burden test looks far less like our post-Casey precedents and far more like the strict-scrutiny standard that Casey rejected, under which only the most compelling rationales justified restrictions on abortion. One searches the majority opinion in vain for any acknowledgment of the “premise central” to Casey’s rejection of strict scrutiny: “that the government has a legitimate and substantial interest in preserving and promoting fetal life” from conception, not just in regulating medical procedures. Meanwhile, the majority’s undue-burden balancing approach risks ruling out even minor, previously valid infringements on access to abortion. Moreover, by second-guessing medical evidence and making its own assessments of “quality of care” issues, the majority reappoints this Court as “the country’s ex officio medical board with powers to disapprove medical and operative practices and standards throughout the United States.” And the majority seriously burdens States, which must guess at how much more compelling their interests must be to pass muster and what “commonsense inferences” of an undue burden this Court will identify next.



III

The majority’s furtive reconfiguration of the standard of scrutiny applicable to abortion restrictions also points to a deeper problem. The undue-burden standard is just one variant of the Court’s tiers-of-scrutiny approach to constitutional adjudication. And the label the Court affixes to its level of scrutiny in assessing whether the government can restrict a given right — be it “rational basis,” intermediate, strict, or something else — is increasingly a meaningless formalism. As the Court applies whatever standard it likes to any given case, nothing but empty words separates our constitutional decisions from judicial fiat.
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Though the tiers of scrutiny have become a ubiquitous feature of constitutional law, they are of recent vintage. Only in the 1960’s did the Court begin in earnest to speak of “strict scrutiny” versus reviewing legislation for mere rationality, and to develop the contours of these tests. In short order, the Court adopted strict scrutiny as the standard for reviewing everything from race-based classifications under the Equal Protection Clause to restrictions on constitutionally protected speech. Roe v. Wade then applied strict scrutiny to a purportedly “fundamental” substantive due process right for the first time. Then the tiers of scrutiny proliferated into ever more gradations. Craig v. Boren (1976) (intermediate scrutiny for sex-based classifications); Lawrence v. Texas (2003) (O’Connor, J., concurring in judgment) (“a more searching form of rational basis review” applies to laws reflecting “a desire to harm a politically unpopular group”); Buckley v. Valeo (1976) (applying “‘closest scrutiny’” to campaign-finance contribution limits). Casey’s undue-burden test added yet another right-specific test on the spectrum between rational-basis and strict-scrutiny review.

The illegitimacy of using “made-up tests” to “displace longstanding national traditions as the primary determinant of what the Constitution means” has long been apparent. United States v. Virginia (1996) (Scalia, J., dissenting). The Constitution does not prescribe tiers of scrutiny. The three basic tiers — “rational basis,” intermediate, and strict scrutiny — “are no more scientific than their names suggest, and a further element of randomness is added by the fact that it is largely up to us which test will be applied in each case.”

But the problem now goes beyond that. If our recent cases illustrate anything, it is how easily the Court tinkers with levels of scrutiny to achieve its desired result. This Term, it is easier for a State to survive strict scrutiny despite discriminating on the basis of race in college admissions than it is for the same State to regulate how abortion doctors and clinics operate under the putatively less stringent undue-burden test. All the State apparently needs to show to survive strict scrutiny is a list of aspirational educational goals (such as the “cultivat[ion of] a set of leaders with legitimacy in the eyes of the citizenry”) and a “reasoned, principled explanation” for why it is pursuing them — then this Court defers. Fisher v. University of Tex. at Austin (Fisher II) (2016). Yet the same State gets no deference under the undue-burden test, despite producing evidence that abortion safety, one rationale for Texas’ law, is medically debated. Likewise, it is now easier for the government to restrict judicial candidates’ campaign speech than for the Government to define marriage — even though the former is subject to strict scrutiny and the latter was supposedly subject to some form of rational-basis review.

These more recent decisions reflect the Court’s tendency to relax purportedly higher standards of review for less-preferred rights. Meanwhile, the Court selectively applies rational-basis review — under which the question is supposed to be whether “any state of facts reasonably may be conceived to justify” the law with formidable toughness.

These labels now mean little. Whatever the Court claims to be doing, in practice it is treating its “doctrine referring to tiers of scrutiny as guidelines informing our approach to the case at hand, not tests to be mechanically applied.” Williams-Yulee (Breyer, J., concurring). The Court should abandon the pretense that anything other than policy preferences underlies its balancing of constitutional rights and interests in any given case. . . .



IV

. . . The Court has simultaneously transformed judicially created rights like the right to abortion into preferred constitutional rights, while disfavoring many of the rights actually enumerated in the Constitution. But our Constitution renounces the notion that 598some constitutional rights are more equal than others. A plaintiff either possesses the constitutional right he is asserting, or not — and if not, the judiciary has no business creating ad hoc exceptions so that others can assert rights that seem especially important to vindicate. A law either infringes a constitutional right, or not; there is no room for the judiciary to invent tolerable degrees of encroachment. Unless the Court abides by one set of rules to adjudicate constitutional rights, it will continue reducing constitutional law to policy-driven value judgments until the last shreds of its legitimacy disappear.

Today’s decision will prompt some to claim victory, just as it will stiffen opponents’ will to object. But the entire Nation has lost something essential. The majority’s embrace of a jurisprudence of rights-specific exceptions and balancing tests is “a regrettable concession of defeat — an acknowledgement that we have passed the point where ‘law,’ properly speaking, has any further application.” Scalia, The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev. 1175, 1182 (1989). I respectfully dissent. [Justice Scalia passed away two weeks before this case was argued. — Eds.]

Justice Alito, with whom The Chief Justice and Justice Thomas join, dissenting. . . .

Petitioners in this case are abortion clinics and physicians who perform abortions. If they were simply asserting a constitutional right to conduct a business or to practice a profession without unnecessary state regulation, they would have little chance of success. See, e.g., Williamson v. Lee Optical of Okla., Inc. (1955). Under our abortion cases, however, they are permitted to rely on the right of the abortion patients they serve. See Doe v. Bolton (1973).

Thus, what matters for present purposes is not the effect of the H.B. 2 provisions on petitioners but the effect on their patients. Under our cases, petitioners must show that the admitting privileges and ASC requirements impose an “undue burden” on women seeking abortions. Gonzales v. Carhart (2007). . . .

I do not dispute the fact that H.B. 2 caused the closure of some clinics. Indeed, it seems clear that H.B. 2 was intended to force unsafe facilities to shut down. The law was one of many enacted by States in the wake of the Kermit Gosnell scandal, in which a physician who ran an abortion clinic in Philadelphia was convicted for the first-degree murder of three infants who were born alive and for the manslaughter of a patient. Gosnell had not been actively supervised by state or local authorities or by his peers, and the Philadelphia grand jury that investigated the case recommended that the Commonwealth adopt a law requiring abortion clinics to comply with the same regulations as ASCs. If Pennsylvania had had such a requirement in force, the Gosnell facility may have been shut down before his crimes. And if there were any similarly unsafe facilities in Texas, H.B. 2 was clearly intended to put them out of business.13 . . .

599

[T]he key issue here is not the number or percentage of clinics affected, but the effect of the closures on women seeking abortions, i.e., on the capacity and geographic distribution of clinics used by those women. To the extent that clinics closed (or experienced a reduction in capacity) for any reason unrelated to the challenged provisions of H.B. 2, the corresponding burden on abortion access may not be factored into the access analysis. Because there was ample reason to believe that some closures were caused by these other factors, the District Court’s failure to ascertain the reasons for clinic closures means that, on the record before us, there is no way to tell which closures actually count. Petitioners — who, as plaintiffs, bore the burden of proof — cannot simply point to temporal correlation and call it causation. . . .

Petitioners offered scant evidence on the capacity of the clinics that are able to comply with the admitting privileges and ASC requirements, or on those clinics’ geographic distribution. Reviewing the evidence in the record, it is far from clear that there has been a material impact on access to abortion. . . .

When we decide cases on particularly controversial issues, we should take special care to apply settled procedural rules in a neutral manner. The Court has not done that here.

ASSIGNMENT 5



[image: Photorgraph of John Geddes Lawrence and Tyron Garner]



Both men look at the camera. John Geddes Lawrence, standing left, is an older white man. Tyron Garner, right, is a younger black man.



In 1998, four Harris County sheriff’s deputies arrived at the apartment of John Geddes Lawrence (left). They had received reports of someone brandishing a gun. When the police arrived, the story goes, they apparently witnessed Lawrence and Tyron Garner (right) engaging in sodomy. The lead officer arrested the couple. However, according to Lawrence, the police report was not accurate. “I thought, ‘My God, we didn’t have sex,’” he later recalled. Of the four police officers, only the lead officer recalled seeing anal sex; one vaguely recalled seeing oral sex, and the other two did not see any sex acts. Activists learned of the arrest and decided it could serve as the perfect case to challenge Texas’s sodomy law. Civil rights attorneys persuaded Lawrence and Garner to plead no contest to the charges.
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STUDY GUIDE


	Justice Kennedy wrote the majority opinion in Lawrence. Does he jump through all the hoops described by Bowers and Glucksberg to identify an unenumerated right protected by the Due Process Clause? Is Justice Kennedy’s approach consistent with past Due Process Clause cases?

	Justice O’Connor wrote a concurring opinion in Lawrence. She does not rely on the Due Process Clause. Instead, she found that the sodomy ban violated the Equal Protection Clause. If the Court adopted this approach, could Texas have revised its statute to pass constitutional muster? Would Texas have enacted such a revised statute?

	Do you see any similarity between Justice Kennedy’s approach in Lawrence and his approach in Romer v. Evans (Chapter 15)? Does Lawrence resemble the approach used in Planned Parenthood v. Casey?

	Does the Lawrence Court treat the precedent of Bowers the same way the Casey Court treated the precedent of Roe?







Lawrence v. Texas 539 U.S. 558 (2003)
[image: ] Video on CasebookConnect.com

Justice Kennedy delivered the opinion of the Court.

Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. In our tradition the State is not omnipresent in the home. And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence. Freedom extends beyond spatial bounds. Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct. The instant case involves liberty of the person both in its spatial and more transcendent dimensions.


I

The question before the Court is the validity of a Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct. . . .



II

We conclude the case should be resolved by determining whether the petitioners were free as adults to engage in the private conduct in the exercise of their liberty under the Due Process Clause of the Fourteenth Amendment to the Constitution. For this inquiry we deem it necessary to reconsider the Court’s holding in Bowers v. Hardwick (1986).
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There are broad statements of the substantive reach of liberty under the Due Process Clause in earlier cases, including Pierce v. Society of Sisters (1925), and Meyer v. Nebraska (1923); but the most pertinent beginning point is our decision in Griswold v. Connecticut (1965).

In Griswold the Court invalidated a state law prohibiting the use of drugs or devices of contraception and counseling or aiding and abetting the use of contraceptives. The Court described the protected interest as a right to privacy and placed emphasis on the marriage relation and the protected space of the marital bedroom.

After Griswold it was established that the right to make certain decisions regarding sexual conduct extends beyond the marital relationship. In Eisenstadt v. Baird (1972), the Court invalidated a law prohibiting the distribution of contraceptives to unmarried persons. The case was decided under the Equal Protection Clause; but with respect to unmarried persons, the Court went on to state the fundamental proposition that the law impaired the exercise of their personal rights. . . .

The opinions in Griswold and Eisenstadt were part of the background for the decision in Roe v. Wade (1973). As is well known, the case involved a challenge to the Texas law prohibiting abortions, but the laws of other States were affected as well. Although the Court held the woman’s rights were not absolute, her right to elect an abortion did have real and substantial protection as an exercise of her liberty under the Due Process Clause. The Court cited cases that protect spatial freedom and cases that go well beyond it. Roe recognized the right of a woman to make certain fundamental decisions affecting her destiny and confirmed once more that the protection of liberty under the Due Process Clause has a substantive dimension of fundamental significance in defining the rights of the person. . . .

The facts in Bowers had some similarities to the instant case. A police officer, whose right to enter seems not to have been in question, observed Hardwick, in his own bedroom, engaging in intimate sexual conduct with another adult male. The conduct was in violation of a Georgia statute making it a criminal offense to engage in sodomy. One difference between the two cases is that the Georgia statute prohibited the conduct whether or not the participants were of the same sex, while the Texas statute, as we have seen, applies only to participants of the same sex. Hardwick was not prosecuted, but he brought an action in federal court to declare the state statute invalid. He alleged he was a practicing homosexual and that the criminal prohibition violated rights guaranteed to him by the Constitution. The Court, in an opinion by Justice White, sustained the Georgia law. Chief Justice Burger and Justice Powell joined the opinion of the Court and filed separate, concurring opinions. Four Justices dissented.

The Court began its substantive discussion in Bowers as follows: “The issue presented is whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal and have done so for a very long time.” That statement, we now conclude, discloses the Court’s own failure to appreciate the extent of the liberty at stake. To say that the issue in Bowers was simply the right to engage in certain sexual conduct demeans the claim the individual put forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual intercourse. The laws involved in Bowers and here are, to be sure, statutes that purport to do no more than prohibit a particular sexual act. Their penalties and purposes, though, have more far-reaching 602consequences, touching upon the most private human conduct, sexual behavior, and in the most private of places, the home. The statutes do seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.

This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects. It suffices for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free persons. When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make this choice.

Having misapprehended the claim of liberty there presented to it, and thus stating the claim to be whether there is a fundamental right to engage in consensual sodomy, the Bowers Court said: “Proscriptions against that conduct have ancient roots.” In academic writings, and in many of the scholarly amicus briefs filed to assist the Court in this case, there are fundamental criticisms of the historical premises relied upon by the majority and concurring opinions in Bowers. We need not enter this debate in the attempt to reach a definitive historical judgment, but the following considerations counsel against adopting the definitive conclusions upon which Bowers placed such reliance. . . .

At the outset it should be noted that there is no longstanding history in this country of laws directed at homosexual conduct as a distinct matter. . . . Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private. . . . A substantial number of sodomy prosecutions and convictions for which there are surviving records were for predatory acts against those who could not or did not consent, as in the case of a minor or the victim of an assault. As to these, one purpose for the prohibitions was to ensure there would be no lack of coverage if a predator committed a sexual assault that did not constitute rape as defined by the criminal law. Thus the model sodomy indictments presented in a 19th-century treatise addressed the predatory acts of an adult man against a minor girl or minor boy. Instead of targeting relations between consenting adults in private, 19th-century sodomy prosecutions typically involved relations between men and minor girls or minor boys, relations between adults involving force, relations between adults implicating disparity in status, or relations between men and animals. . . . The longstanding criminal prohibition of homosexual sodomy upon which the Bowers decision placed such reliance is as consistent with a general condemnation of nonprocreative sex as it is with an established tradition of prosecuting acts because of their homosexual character. . . .

It was not until the 1970s that any State singled out same-sex relations for criminal prosecution, and only nine States have done so. Post-Bowers even some of these States did not adhere to the policy of suppressing homosexual conduct. Over the course of the last decades, States with same-sex prohibitions have moved toward abolishing them.

In summary, the historical grounds relied upon in Bowers are more complex than the majority opinion and the concurring opinion by Chief Justice Burger indicate. Their historical premises are not without doubt and, at the very least, are overstated.

It must be acknowledged, of course, that the Court in Bowers was making the broader point that for centuries there have been powerful voices to condemn homosexual 603conduct as immoral. The condemnation has been shaped by religious beliefs, conceptions of right and acceptable behavior, and respect for the traditional family. For many persons these are not trivial concerns but profound and deep convictions accepted as ethical and moral principles to which they aspire and which thus determine the course of their lives. These considerations do not answer the question before us, however. The issue is whether the majority may use the power of the State to enforce these views on the whole society through operation of the criminal law. “Our obligation is to define the liberty of all, not to mandate our own moral code.” Planned Parenthood of Southeastern Pa. v. Casey (1992).

Chief Justice Burger joined the opinion for the Court in Bowers and further explained his views as follows: “Decisions of individuals relating to homosexual conduct have been subject to state intervention throughout the history of Western civilization. Condemnation of those practices is firmly rooted in Judaeo-Christian moral and ethical standards.” As with Justice White’s assumptions about history, scholarship casts some doubt on the sweeping nature of the statement by Chief Justice Burger as it pertains to private homosexual conduct between consenting adults. See, e.g., Eskridge, Hardwick and Historiography, 1999 U. Ill. L. Rev. 631, 656. In all events we think that our laws and traditions in the past half century are of most relevance here. These references show an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex. “[H]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” County of Sacramento v. Lewis (1998) (Kennedy, J., concurring).

This emerging recognition should have been apparent when Bowers was decided. In 1955 the American Law Institute promulgated the Model Penal Code and made clear that it did not recommend or provide for “criminal penalties for consensual sexual relations conducted in private.” It justified its decision on three grounds: (1) The prohibitions undermined respect for the law by penalizing conduct many people engaged in; (2) the statutes regulated private conduct not harmful to others; and (3) the laws were arbitrarily enforced and thus invited the danger of blackmail. In 1961 Illinois changed its laws to conform to the Model Penal Code. Other States soon followed.

In Bowers the Court referred to the fact that before 1961 all 50 States had outlawed sodomy, and that at the time of the Court’s decision 24 States and the District of Columbia had sodomy laws. Justice Powell pointed out that these prohibitions often were being ignored, however. Georgia, for instance, had not sought to enforce its law for decades. (“The history of nonenforcement suggests the moribund character today of laws criminalizing this type of private, consensual conduct”).

The sweeping references by Chief Justice Burger to the history of Western civilization and to Judeo-Christian moral and ethical standards did not take account of other authorities pointing in an opposite direction. [Justice Kennedy discusses a 1957 report from the British Parliament, and a 1986 decision from the European Court of Human Rights that opposed criminalizing homosexual sodomy. — Eds.]

. . . In our own constitutional system the deficiencies in Bowers became even more apparent in the years following its announcement. The 25 States with laws prohibiting the relevant conduct referenced in the Bowers decision are reduced now to 13, of which 4 enforce their laws only against homosexual conduct. In those States where sodomy is still proscribed, whether for same-sex or heterosexual conduct, there is a pattern 604of nonenforcement with respect to consenting adults acting in private. The State of Texas admitted in 1994 that as of that date it had not prosecuted anyone under those circumstances.

Two principal cases decided after Bowers cast its holding into even more doubt. In Planned Parenthood of Southeastern Pa. v. Casey (1992), the Court reaffirmed the substantive force of the liberty protected by the Due Process Clause. The Casey decision again confirmed that our laws and tradition afford constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education. In explaining the respect the Constitution demands for the autonomy of the person in making these choices, we stated as follows:


These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.



Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do. The decision in Bowers would deny them this right.

The second post-Bowers case of principal relevance is Romer v. Evans (1996). There the Court struck down class-based legislation directed at homosexuals as a violation of the Equal Protection Clause. Romer invalidated an amendment to Colorado’s constitution which named as a solitary class persons who were homosexuals, lesbians, or bisexual either by “orientation, conduct, practices or relationships,” and deprived them of protection under state antidiscrimination laws. We concluded that the provision was “born of animosity toward the class of persons affected” and further that it had no rational relation to a legitimate governmental purpose.

As an alternative argument in this case, counsel for the petitioners and some amici contend that Romer provides the basis for declaring the Texas statute invalid under the Equal Protection Clause. That is a tenable argument, but we conclude the instant case requires us to address whether Bowers itself has continuing validity. Were we to hold the statute invalid under the Equal Protection Clause some might question whether a prohibition would be valid if drawn differently, say, to prohibit the conduct both between same-sex and different-sex participants.

Equality of treatment and the due process right to demand respect for conduct protected by the substantive guarantee of liberty are linked in important respects, and a decision on the latter point advances both interests. If protected conduct is made criminal and the law which does so remains unexamined for its substantive validity, its stigma might remain even if it were not enforceable as drawn for equal protection reasons. When homosexual conduct is made criminal by the law of the State, that declaration in and of itself is an invitation to subject homosexual persons to discrimination both in the public and in the private spheres. The central holding of Bowers has been brought in question by this case, and it should be addressed. Its continuance as precedent demeans the lives of homosexual persons. . . .

The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and Romer. When our precedent has been thus weakened, criticism from other 605sources is of greater significance. In the United States criticism of Bowers has been substantial and continuing, disapproving of its reasoning in all respects, not just as to its historical assumptions. The courts of five different States have declined to follow it in interpreting provisions in their own state constitutions parallel to the Due Process Clause of the Fourteenth Amendment.

To the extent Bowers relied on values we share with a wider civilization, it should be noted that the reasoning and holding in Bowers have been rejected elsewhere. The European Court of Human Rights has [not] followed . . . Bowers. . . . Other nations, too, have taken action consistent with an affirmation of the protected right of homosexual adults to engage in intimate, consensual conduct. The right the petitioners seek in this case has been accepted as an integral part of human freedom in many other countries. There has been no showing that in this country the governmental interest in circumscribing personal choice is somehow more legitimate or urgent.

The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and to the stability of the law. It is not, however, an inexorable command. In Casey we noted that when a Court is asked to overrule a precedent recognizing a constitutional liberty interest, individual or societal reliance on the existence of that liberty cautions with particular strength against reversing course. (See also id.) (“Liberty finds no refuge in a jurisprudence of doubt”). The holding in Bowers, however, has not induced detrimental reliance comparable to some instances where recognized individual rights are involved. Indeed, there has been no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there are compelling reasons to do so. Bowers itself causes uncertainty, for the precedents before and after its issuance contradict its central holding.

The rationale of Bowers does not withstand careful analysis. In his dissenting opinion in Bowers Justice Stevens came to these conclusions:


Our prior cases make two propositions abundantly clear. First, the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice; neither history nor tradition could save a law prohibiting miscegenation from constitutional attack. Second, individual decisions by married persons, concerning the intimacies of their physical relationship, even when not intended to produce offspring, are a form of “liberty” protected by the Due Process Clause of the Fourteenth Amendment. Moreover, this protection extends to intimate choices by unmarried as well as married persons.



Justice Stevens’ analysis, in our view, should have been controlling in Bowers and should control here.

Bowers was not correct when it was decided, and it is not correct today. It ought not to remain binding precedent. Bowers v. Hardwick should be and now is overruled.

The present case does not involve minors. It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused. It does not involve public conduct or prostitution. It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter. The case does involve two adults who, with full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle. The petitioners are entitled to respect for their private lives. The State cannot demean their 606existence or control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government. “It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.” Casey. The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth Amendment known the components of liberty in its manifold possibilities, they might have been more specific. They did not presume to have this insight. They knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.

The judgment of the Court of Appeals for the Texas Fourteenth District is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

It is so ordered.

Justice O’Connor, concurring in the judgment. . . .

I joined Bowers, and do not join the Court in overruling it. Nevertheless, I agree with the Court that Texas’ statute banning same-sex sodomy is unconstitutional. Rather than relying on the substantive component of the Fourteenth Amendment’s Due Process Clause, as the Court does, I base my conclusion on the Fourteenth Amendment’s Equal Protection Clause.

The Equal Protection Clause of the Fourteenth Amendment “is essentially a direction that all persons similarly situated should be treated alike.” Cleburne v. Cleburne Living Center, Inc. (1985). Under our rational basis standard of review, “legislation is presumed to be valid and will be sustained if the classification drawn by the statute is rationally related to a legitimate state interest.” Cleburne; . . . Romer v. Evans. . . .

Laws such as economic or tax legislation that are scrutinized under rational basis review normally pass constitutional muster, since “the Constitution presumes that even improvident decisions will eventually be rectified by the democratic processes.” Cleburne; Williamson v. Lee Optical of Okla. (1955). We have consistently held, however, that some objectives, such as “a bare . . . desire to harm a politically unpopular group,” are not legitimate state interests. Department of Agriculture v. Moreno (1973). When a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form of rational basis review to strike down such laws under the Equal Protection Clause.

We have been most likely to apply rational basis review to hold a law unconstitutional under the Equal Protection Clause where, as here, the challenged legislation inhibits personal relationships. In Department of Agriculture v. Moreno, for example, we held that a law preventing those households containing an individual unrelated to any other member of the household from receiving food stamps violated equal protection because the purpose of the law was to “‘discriminate against hippies.’” The asserted governmental interest in preventing food stamp fraud was not deemed sufficient to satisfy rational basis review. . . .

The statute at issue here makes sodomy a crime only if a person “engages in deviate sexual intercourse with another individual of the same sex.” Sodomy between 607opposite-sex partners, however, is not a crime in Texas. That is, Texas treats the same conduct differently based solely on the participants. Those harmed by this law are people who have a same-sex sexual orientation and thus are more likely to engage in behavior prohibited by §21.06. . . .

Texas attempts to justify its law, and the effects of the law, by arguing that the statute satisfies rational basis review because it furthers the legitimate governmental interest of the promotion of morality. . . . Bowers did not hold that moral disapproval of a group is a rational basis under the Equal Protection Clause to criminalize homosexual sodomy when heterosexual sodomy is not punished.

This case raises a different issue than Bowers: whether, under the Equal Protection Clause, moral disapproval is a legitimate state interest to justify by itself a statute that bans homosexual sodomy, but not heterosexual sodomy. It is not. Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review under the Equal Protection Clause. Moreno; Romer. Indeed, we have never held that moral disapproval, without any other asserted state interest, is a sufficient rationale under the Equal Protection Clause to justify a law that discriminates among groups of persons.

Moral disapproval of a group cannot be a legitimate governmental interest under the Equal Protection Clause because legal classifications must not be “drawn for the purpose of disadvantaging the group burdened by the law.” Texas’ invocation of moral disapproval as a legitimate state interest proves nothing more than Texas’ desire to criminalize homosexual sodomy. But the Equal Protection Clause prevents a State from creating “a classification of persons undertaken for its own sake.” And because Texas so rarely enforces its sodomy law as applied to private, consensual acts, the law serves more as a statement of dislike and disapproval against homosexuals than as a tool to stop criminal behavior. The Texas sodomy law “raise[s] the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected.” . . .

Whether a sodomy law that is neutral both in effect and application would violate the substantive component of the Due Process Clause is an issue that need not be decided today. I am confident, however, that so long as the Equal Protection Clause requires a sodomy law to apply equally to the private consensual conduct of homosexuals and heterosexuals alike, such a law would not long stand in our democratic society. . . .

That this law as applied to private, consensual conduct is unconstitutional under the Equal Protection Clause does not mean that other laws distinguishing between heterosexuals and homosexuals would similarly fail under rational basis review. Texas cannot assert any legitimate state interest here, such as national security or preserving the traditional institution of marriage. Unlike the moral disapproval of same-sex relations — the asserted state interest in this case — other reasons exist to promote the institution of marriage beyond mere moral disapproval of an excluded group.

A law branding one class of persons as criminal solely based on the State’s moral disapproval of that class and the conduct associated with that class runs contrary to the values of the Constitution and the Equal Protection Clause, under any standard of review. I therefore concur in the Court’s judgment that Texas’ sodomy law banning “deviate sexual intercourse” between consenting adults of the same sex, but not between consenting adults of different sexes, is unconstitutional.
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Justice Scalia, with whom The Chief Justice and Justice Thomas join, dissenting.

“Liberty finds no refuge in a jurisprudence of doubt.” Planned Parenthood of Southeastern Pa. v. Casey (1992). That was the Court’s sententious response, barely more than a decade ago, to those seeking to overrule Roe v. Wade. The Court’s response today, to those who have engaged in a 17-year crusade to overrule Bowers v. Hardwick is very different. The need for stability and certainty presents no barrier.

Most of the rest of today’s opinion has no relevance to its actual holding — that the Texas statute “furthers no legitimate state interest which can justify” its application to petitioners under rational-basis review. Though there is discussion of “fundamental proposition[s],” and “fundamental decisions,” nowhere does the Court’s opinion declare that homosexual sodomy is a “fundamental right” under the Due Process Clause; nor does it subject the Texas law to the standard of review that would be appropriate (strict scrutiny) if homosexual sodomy were a “fundamental right.” Thus, while overruling the outcome of Bowers, the Court leaves strangely untouched its central legal conclusion: “[R]espondent would have us announce . . . a fundamental right to engage in homosexual sodomy. This we are quite unwilling to do.” Instead the Court simply describes petitioners’ conduct as “an exercise of their liberty” — which it undoubtedly is — and proceeds to apply an unheard-of form of rational-basis review that will have far-reaching implications beyond this case.



I

I begin with the Court’s surprising readiness to reconsider a decision rendered a mere 17 years ago in Bowers. I do not myself believe in rigid adherence to stare decisis in constitutional cases; but I do believe that we should be consistent rather than manipulative in invoking the doctrine. Today’s opinions in support of reversal do not bother to distinguish — or indeed, even bother to mention — the paean to stare decisis coauthored by three Members of today’s majority in Casey. There, when stare decisis meant preservation of judicially invented abortion rights, the widespread criticism of Roe was strong reason to reaffirm it.

Today, however, the widespread opposition to Bowers, a decision resolving an issue as “intensely divisive” as the issue in Roe, is offered as a reason in favor of overruling it. Gone, too, is any “enquiry” (of the sort conducted in Casey) into whether the decision sought to be overruled has “proven ‘unworkable,’” Casey.

Today’s approach to stare decisis invites us to overrule an erroneously decided precedent (including an “intensely divisive” decision) if: (1) its foundations have been “eroded” by subsequent decisions; (2) it has been subject to “substantial and continuing” criticism; and (3) it has not induced “individual or societal reliance” that counsels against overturning. The problem is that Roe itself — which today’s majority surely has no disposition to overrule — satisfies these conditions to at least the same degree as Bowers.

(1) A preliminary digressive observation with regard to the first factor: The Court’s claim that Casey “casts some doubt” upon the holding in Bowers (or any other case, for that matter) does not withstand analysis. As far as its holding is concerned, Casey provided a less expansive right to abortion than did Roe, which was already on the books when Bowers was decided. And if the Court is referring not to the holding of Casey, but 609to the dictum of its famed sweet-mystery-of-life passage (“At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life”): That “casts some doubt” upon either the totality of our jurisprudence or else (presumably the right answer) nothing at all. I have never heard of a law that attempted to restrict one’s “right to define” certain concepts; and if the passage calls into question the government’s power to regulate actions based on one’s self-defined “concept of existence, etc.,” it is the passage that ate the rule of law.

I do not quarrel with the Court’s claim that Romer v. Evans “eroded” the “foundations” of Bowers’ rational-basis holding. See Romer (Scalia, J., dissenting). But Roe and Casey have been equally “eroded” by Washington v. Glucksberg (1997), which held that only fundamental rights which are “deeply rooted in this Nation’s history and tradition” qualify for anything other than rational basis scrutiny under the doctrine of “substantive due process.” Roe and Casey, of course, subjected the restriction of abortion to heightened scrutiny without even attempting to establish that the freedom to abort was rooted in this Nation’s tradition.

(2) Bowers, the Court says, has been subject to “substantial and continuing [criticism], disapproving of its reasoning in all respects, not just as to its historical assumptions.” Exactly what those nonhistorical criticisms are, and whether the Court even agrees with them, are left unsaid, although the Court does cite two books. (Citing C. Fried, Order and Law: Arguing the Reagan Revolution — A Firsthand Account (1991); R. Posner, Sex and Reason (1992).) Of course, Roe too (and by extension Casey) had been (and still is) subject to unrelenting criticism, including criticism from the two commentators cited by the Court today. See Fried (“Roe was a prime example of twisted judging”); Posner (“[The Court’s] opinion in Roe . . . fails to measure up to professional expectations regarding judicial opinions”). . . .

(3) That leaves, to distinguish the rock-solid, unamendable disposition of Roe from the readily overrulable Bowers, only the third factor. “[T]here has been,” the Court says, “no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding.” . . . It seems to me that the “societal reliance” on the principles confirmed in Bowers and discarded today has been overwhelming. Countless judicial decisions and legislative enactments have relied on the ancient proposition that a governing majority’s belief that certain sexual behavior is “immoral and unacceptable” constitutes a rational basis for regulation. . . . We ourselves relied extensively on Bowers when we concluded, in Barnes v. Glen Theatre, Inc. (1991), that Indiana’s public indecency statute furthered “a substantial government interest in protecting order and morality.” State laws against bigamy, same-sex marriage, adult incest, prostitution, masturbation, adultery, fornication, bestiality, and obscenity are likewise sustainable only in light of Bowers’ validation of laws based on moral choices. Every single one of these laws is called into question by today’s decision; the Court makes no effort to cabin the scope of its decision to exclude them from its holding. The impossibility of distinguishing homosexuality from other traditional “morals” offenses is precisely why Bowers rejected the rational-basis challenge. “The law,” it said, “is constantly based on notions of morality, and if all laws representing essentially moral choices are to be invalidated under the Due Process Clause, the courts will be very busy indeed.”

What a massive disruption of the current social order, therefore, the overruling of Bowers entails. Not so the overruling of Roe, which would simply have restored the 610regime that existed for centuries before 1973, in which the permissibility of and restrictions upon abortion were determined legislatively State by State. . . .

To tell the truth, it does not surprise me, and should surprise no one, that the Court has chosen today to revise the standards of stare decisis set forth in Casey. It has thereby exposed Casey’s extraordinary deference to precedent for the result-oriented expedient that it is.



II

Having decided that it need not adhere to stare decisis, the Court still must establish that Bowers was wrongly decided and that the Texas statute, as applied to petitioners, is unconstitutional.

Texas Penal Code Ann. §21.06(a)(2003) undoubtedly imposes constraints on liberty. So do laws prohibiting prostitution, recreational use of heroin, and, for that matter, working more than 60 hours per week in a bakery. But there is no right to “liberty” under the Due Process Clause, though today’s opinion repeatedly makes that claim. (“The liberty protected by the Constitution allows homosexual persons the right to make this choice”); (“These matters . . . are central to the liberty protected by the Fourteenth Amendment”); (“Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government”). The Fourteenth Amendment expressly allows States to deprive their citizens of “liberty,” so long as “due process of law” is provided: “No state shall . . . deprive any person of life, liberty, or property, without due process of law.” Amdt. 14 (emphasis added).

Our opinions applying the doctrine known as “substantive due process” hold that the Due Process Clause prohibits States from infringing fundamental liberty interests, unless the infringement is narrowly tailored to serve a compelling state interest. We have held repeatedly, in cases the Court today does not overrule, that only fundamental rights qualify for this so-called “heightened scrutiny” protection — that is, rights which are “deeply rooted in this Nation’s history and tradition.” All other liberty interests may be abridged or abrogated pursuant to a validly enacted state law if that law is rationally related to a legitimate state interest.

Bowers held, first, that criminal prohibitions of homosexual sodomy are not subject to heightened scrutiny because they do not implicate a “fundamental right” under the Due Process Clause. Noting that “[p]roscriptions against that conduct have ancient roots,” that “[s]odomy was a criminal offense at common law and was forbidden by the laws of the original 13 States when they ratified the Bill of Rights,” and that many States had retained their bans on sodomy, Bowers concluded that a right to engage in homosexual sodomy was not “deeply rooted in this Nation’s history and tradition.”

The Court today does not overrule this holding. Not once does it describe homosexual sodomy as a “fundamental right” or a “fundamental liberty interest,” nor does it subject the Texas statute to strict scrutiny. Instead, having failed to establish that the right to homosexual sodomy is “deeply rooted in this Nation’s history and tradition,” the Court concludes that the application of Texas’s statute to petitioners’ conduct fails the rational-basis test, and overrules Bowers’ holding to the contrary.

I shall address that rational-basis holding presently. First, however, I address some aspersions that the Court casts upon Bowers’ conclusion that homosexual sodomy is not 611a “fundamental right” — even though, as I have said, the Court does not have the boldness to reverse that conclusion.



III

The Court’s description of “the state of the law” at the time of Bowers only confirms that Bowers was right. The Court points to Griswold v. Connecticut (1965). But that case expressly disclaimed any reliance on the doctrine of “substantive due process,” and grounded the so-called “right to privacy” in penumbras of constitutional provisions other than the Due Process Clause. . . .

Roe v. Wade recognized that the right to abort an unborn child was a “fundamental right” protected by the Due Process Clause. The Roe Court, however, made no attempt to establish that this right was “deeply rooted in this Nation’s history and tradition”; instead, it based its conclusion that “the Fourteenth Amendment’s concept of personal liberty . . . is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy” on its own normative judgment that anti-abortion laws were undesirable. We have since rejected Roe’s holding that regulations of abortion must be narrowly tailored to serve a compelling state interest, see Planned Parenthood v. Casey — and thus, by logical implication, Roe’s holding that the right to abort an unborn child is a “fundamental right.” See (joint opinion of O’Connor, Kennedy, and Souter, JJ.) (not once describing abortion as a “fundamental right” or a “fundamental liberty interest”).

After discussing the history of antisodomy laws, the Court proclaims that, “it should be noted that there is no longstanding history in this country of laws directed at homosexual conduct as a distinct matter.” This observation in no way casts into doubt the “definitive [historical] conclusion,” on which Bowers relied: that our Nation has a longstanding history of laws prohibiting sodomy in general — regardless of whether it was performed by same-sex or opposite-sex couples. . . .

It is (as Bowers recognized) entirely irrelevant whether the laws in our long national tradition criminalizing homosexual sodomy were “directed at homosexual conduct as a distinct matter.” Whether homosexual sodomy was prohibited by a law targeted at same-sex sexual relations or by a more general law prohibiting both homosexual and heterosexual sodomy, the only relevant point is that it was criminalized — which suffices to establish that homosexual sodomy is not a right “deeply rooted in our Nation’s history and tradition.” The Court today agrees that homosexual sodomy was criminalized and thus does not dispute the facts on which Bowers actually relied.

Next the Court makes the claim, again unsupported by any citations, that “[l]aws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private.” The key qualifier here is “acting in private” — since the Court admits that sodomy laws were enforced against consenting adults (although the Court contends that prosecutions were “infrequent”). I do not know what “acting in private” means; surely consensual sodomy, like heterosexual intercourse, is rarely performed on stage. If all the Court means by “acting in private” is “on private premises, with the doors closed and windows covered,” it is entirely unsurprising that evidence of enforcement would be hard to come by. . . . [Still, there] are 203 prosecutions for consensual, adult homosexual sodomy reported in the West Reporting system and official state reporters from the years 1880-1995. There are also records of 20 sodomy prosecutions and 4 executions during 612the colonial period. Bowers’ conclusion that homosexual sodomy is not a fundamental right “deeply rooted in this Nation’s history and tradition” is utterly unassailable.

Realizing that fact, the Court instead says: “[W]e think that our laws and traditions in the past half century are of most relevance here. These references show an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.” Apart from the fact that such an “emerging awareness” does not establish a “fundamental right,” the statement is factually false. States continue to prosecute all sorts of crimes by adults “in matters pertaining to sex”: prostitution, adult incest, adultery, obscenity, and child pornography. Sodomy laws, too, have been enforced “in the past half century,” in which there have been 134 reported cases involving prosecutions for consensual, adult, homosexual sodomy. In relying, for evidence of an “emerging recognition,” upon the American Law Institute’s 1955 recommendation not to criminalize “consensual sexual relations conducted in private,” the Court ignores the fact that this recommendation was “a point of resistance in most of the states that considered adopting the Model Penal Code.”

In any event, an “emerging awareness” is by definition not “deeply rooted in this Nation’s history and tradition[s],” as we have said “fundamental right” status requires. Constitutional entitlements do not spring into existence because some States choose to lessen or eliminate criminal sanctions on certain behavior. Much less do they spring into existence, as the Court seems to believe, because foreign nations decriminalize conduct. The Bowers majority opinion never relied on “values we share with a wider civilization,” but rather rejected the claimed right to sodomy on the ground that such a right was not “deeply rooted in this Nation’s history and tradition” (emphasis added). Bowers’ rational-basis holding is likewise devoid of any reliance on the views of a “wider civilization.” The Court’s discussion of these foreign views (ignoring, of course, the many countries that have retained criminal prohibitions on sodomy) is therefore meaningless dicta. Dangerous dicta, however, since “this Court . . . should not impose foreign moods, fads, or fashions on Americans.” Foster v. Florida (2002) (Thomas, J., concurring in denial of certiorari).



IV

I turn now to the ground on which the Court squarely rests its holding: the contention that there is no rational basis for the law here under attack. This proposition is so out of accord with our jurisprudence — indeed, with the jurisprudence of any society we know — that it requires little discussion.

The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior are “immoral and unacceptable,” Bowers — the same interest furthered by criminal laws against fornication, bigamy, adultery, adult incest, bestiality, and obscenity. Bowers held that this was a legitimate state interest. The Court today reaches the opposite conclusion. The Texas statute, it says, “furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual” (emphasis added). The Court embraces instead Justice Stevens’ declaration in his Bowers dissent, that “the fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.” This effectively decrees the end of all morals legislation. If, as the Court 613asserts, the promotion of majoritarian sexual morality is not even a legitimate state interest, none of the above-mentioned laws can survive rational-basis review.



V

Finally, I turn to petitioners’ equal-protection challenge, which no Member of the Court save Justice O’Connor, embraces: On its face §21.06(a) applies equally to all persons. Men and women, heterosexuals and homosexuals, are all subject to its prohibition of deviate sexual intercourse with someone of the same sex. To be sure, §21.06 does distinguish between the sexes insofar as concerns the partner with whom the sexual acts are performed: men can violate the law only with other men, and women only with other women. But this cannot itself be a denial of equal protection, since it is precisely the same distinction regarding partner that is drawn in state laws prohibiting marriage with someone of the same sex while permitting marriage with someone of the opposite sex.

The objection is made, however, that the antimiscegenation laws invalidated in Loving v. Virginia (1967), similarly were applicable to whites and blacks alike, and only distinguished between the races insofar as the partner was concerned. In Loving, however, we correctly applied heightened scrutiny, rather than the usual rational-basis review, because the Virginia statute was “designed to maintain White Supremacy.” A racially discriminatory purpose is always sufficient to subject a law to strict scrutiny, even a facially neutral law that makes no mention of race. See Washington v. Davis (1976). No purpose to discriminate against men or women as a class can be gleaned from the Texas law, so rational-basis review applies. That review is readily satisfied here by the same rational basis that satisfied it in Bowers — society’s belief that certain forms of sexual behavior are “immoral and unacceptable.” This is the same justification that supports many other laws regulating sexual behavior that make a distinction based upon the identity of the partner — for example, laws against adultery, fornication, and adult incest, and laws refusing to recognize homosexual marriage.

Justice O’Connor argues that the discrimination in this law which must be justified is not its discrimination with regard to the sex of the partner but its discrimination with regard to the sexual proclivity of the principal actor. . . . Of course the same could be said of any law. A law against public nudity targets “the conduct that is closely correlated with being a nudist,” and hence “is targeted at more than conduct”; it is “directed toward nudists as a class.” But be that as it may. Even if the Texas law does deny equal protection to “homosexuals as a class,” that denial still does not need to be justified by anything more than a rational basis, which our cases show is satisfied by the enforcement of traditional notions of sexual morality.

Justice O’Connor simply decrees application of “a more searching form of rational basis review” to the Texas statute. The cases she cites do not recognize such a standard, and reach their conclusions only after finding, as required by conventional rational-basis analysis, that no conceivable legitimate state interest supports the classification at issue. See Romer v. Evans; Cleburne v. Cleburne Living Center, Inc. (1985); Department of Agriculture v. Moreno (1973). Nor does Justice O’Connor explain precisely what her “more searching form” of rational-basis review consists of. It must at least mean, however, that laws exhibiting “a desire to harm a politically unpopular group,” are invalid even though there may be a conceivable rational basis to support them.
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This reasoning leaves on pretty shaky grounds state laws limiting marriage to opposite-sex couples. Justice O’Connor seeks to preserve them by the conclusory statement that “preserving the traditional institution of marriage” is a legitimate state interest. But “preserving the traditional institution of marriage” is just a kinder way of describing the State’s moral disapproval of same-sex couples. Texas’s interest in §21.06 could be recast in similarly euphemistic terms: “preserving the traditional sexual mores of our society.” In the jurisprudence Justice O’Connor has seemingly created, judges can validate laws by characterizing them as “preserving the traditions of society” (good); or invalidate them by characterizing them as “expressing moral disapproval” (bad).

* * *

Today’s opinion is the product of a Court, which is the product of a law-profession culture, that has largely signed on to the so-called homosexual agenda, by which I mean the agenda promoted by some homosexual activists directed at eliminating the moral opprobrium that has traditionally attached to homosexual conduct. I noted in an earlier opinion the fact that the American Association of Law Schools (to which any reputable law school must seek to belong) excludes from membership any school that refuses to ban from its job-interview facilities a law firm (no matter how small) that does not wish to hire as a prospective partner a person who openly engages in homosexual conduct. See Romer.

One of the most revealing statements in today’s opinion is the Court’s grim warning that the criminalization of homosexual conduct is “an invitation to subject homosexual persons to discrimination both in the public and in the private spheres.” It is clear from this that the Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of engagement are observed. Many Americans do not want persons who openly engage in homosexual conduct as partners in their business, as scoutmasters for their children, as teachers in their children’s schools, or as boarders in their home. They view this as protecting themselves and their families from a lifestyle that they believe to be immoral and destructive. The Court views it as “discrimination” which it is the function of our judgments to deter. So imbued is the Court with the law profession’s anti-anti-homosexual culture, that it is seemingly unaware that the attitudes of that culture are not obviously “mainstream”; that in most States what the Court calls “discrimination” against those who engage in homosexual acts is perfectly legal; that proposals to ban such “discrimination” under Title VII have repeatedly been rejected by Congress; that in some cases such “discrimination” is mandated by federal statute; and that in some cases such “discrimination” is a constitutional right, see Boy Scouts of America v. Dale (2000).

Let me be clear that I have nothing against homosexuals, or any other group, promoting their agenda through normal democratic means. Social perceptions of sexual and other morality change over time, and every group has the right to persuade its fellow citizens that its view of such matters is the best. That homosexuals have achieved some success in that enterprise is attested to by the fact that Texas is one of the few remaining States that criminalize private, consensual homosexual acts. But persuading one’s fellow citizens is one thing, and imposing one’s views in absence of democratic majority will is something else. I would no more require a State to criminalize homosexual acts — or, for that matter, display any moral disapprobation of them — than I would forbid it to 615do so. What Texas has chosen to do is well within the range of traditional democratic action, and its hand should not be stayed through the invention of a brand-new “constitutional right” by a Court that is impatient of democratic change. It is indeed true that “later generations can see that laws once thought necessary and proper in fact serve only to oppress,” and when that happens, later generations can repeal those laws. But it is the premise of our system that those judgments are to be made by the people, and not imposed by a governing caste that knows best.

One of the benefits of leaving regulation of this matter to the people rather than to the courts is that the people, unlike judges, need not carry things to their logical conclusion. The people may feel that their disapprobation of homosexual conduct is strong enough to disallow homosexual marriage, but not strong enough to criminalize private homosexual acts — and may legislate accordingly. The Court today pretends that it possesses a similar freedom of action, so that we need not fear judicial imposition of homosexual marriage, as has recently occurred in Canada. . . .

At the end of its opinion — after having laid waste the foundations of our rational-basis jurisprudence — the Court says that the present case “does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.” Do not believe it. More illuminating than this bald, unreasoned disclaimer is the progression of thought displayed by an earlier passage in the Court’s opinion, which notes the constitutional protections afforded to “personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education,” and then declares that “[p]ersons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.” (emphasis added). Today’s opinion dismantles the structure of constitutional law that has permitted a distinction to be made between heterosexual and homosexual unions, insofar as formal recognition in marriage is concerned. If moral disapprobation of homosexual conduct is “no legitimate state interest” for purposes of proscribing that conduct; and if, as the Court coos (casting aside all pretense of neutrality), “[w]hen sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring,” what justification could there possibly be for denying the benefits of marriage to homosexual couples exercising “[t]he liberty protected by the Constitution”? Surely not the encouragement of procreation, since the sterile and the elderly are allowed to marry. This case “does not involve” the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court. Many will hope that, as the Court comfortingly assures us, this is so.

The matters appropriate for this Court’s resolution are only three: Texas’s prohibition of sodomy neither infringes a “fundamental right” (which the Court does not dispute), nor is unsupported by a rational relation to what the Constitution considers a legitimate state interest, nor denies the equal protection of the laws. I dissent.

Justice Thomas, dissenting.

I join Justice Scalia’s dissenting opinion. I write separately to note that the law before the Court today “is . . . uncommonly silly.” Griswold v. Connecticut (1965) (Stewart, J., dissenting). If I were a member of the Texas Legislature, I would vote to repeal it. Punishing someone for expressing his sexual preference through noncommercial consensual 616conduct with another adult does not appear to be a worthy way to expend valuable law enforcement resources.

Notwithstanding this, I recognize that as a Member of this Court I am not empowered to help petitioners and others similarly situated. My duty, rather, is to “decide cases ‘agreeably to the Constitution and laws of the United States.’” Id. And, just like Justice Stewart, I “can find [neither in the Bill of Rights nor any other part of the Constitution a] general right of privacy,” ibid., or as the Court terms it today, the “liberty of the person both in its spatial and more transcendent dimensions.”





ASSIGNMENT 6

From the Defense of Marriage Act to Same-Sex Marriage: United States v. Windsor (2013)

In the years following Lawrence v. Texas (2003), several states legalized same-sex marriage through judicial decisions, legislation, and popular referendums. During the same time, other states amended their constitutions to prohibit same-sex marriage. This divide created a challenge for the administration of federal law. How should the federal government treat a same-sex couple that was married in one state, but then moved to another state where same-sex marriage was not recognized?

The federal Defense of Marriage Act (DOMA) addressed this problem. Section 3 of the law provided a single federal definition of marriage: one man and one woman. Under DOMA, it did not matter where the couple was married, or where they lived.

In United States v. Windsor, the Supreme Court considered the constitutionality of Section 3 of DOMA. The Obama administration concluded that the provision was unconstitutional, and declined to defend it. As a result, the House of Representatives intervened in the litigation to defend DOMA. The House was represented by Paul Clement, the former Solicitor General.
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President Obama meets with Edie Windsor in the Oval Office.

A decade earlier in Lawrence, the Court had considered whether bare moral disapproval could serve as a rational basis to treat gays and lesbians differently. Windsor 617revisited that debate. During oral argument, Justice Kagan observed that in 1996, the House of Representatives stated that DOMA would “reflect and honor a collective moral judgment” and express “moral disapproval of homosexuality.” She asked Paul Clement, “Is that what happened in 1996?” Clement replied, “Of course, the House Report says that. And if that’s enough to invalidate the statute, then you should invalidate the statute.” He then countered that such a test “has never been your approach, especially under rational basis or even rational basis-plus.” This colloquy foreshadowed the outcome in Windsor.

Once again, Justice Kennedy wrote the majority opinion in Windsor, as he did with the previous cases concerning gay rights. In Windsor, he relied on his theory of “animus” and “bare desire to harm,” which he had developed in Romer v. Evans and Lawrence:


DOMA seeks to injure the very class New York seeks to protect. By doing so it violates basic due process and equal protection principles applicable to the Federal Government. The Constitution’s guarantee of equality “must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot” justify disparate treatment of that group. In determining whether a law is motived by an improper animus or purpose, “[d]iscriminations of an unusual character” especially require careful consideration. [Romer v. Evans (1996)]. DOMA cannot survive under these principles. The responsibility of the States for the regulation of domestic relations is an important indicator of the substantial societal impact the State’s classifications have in the daily lives and customs of its people.

DOMA’s unusual deviation from the usual tradition of recognizing and accepting state definitions of marriage here operates to deprive same-sex couples of the benefits and responsibilities that come with the federal recognition of their marriages. This is strong evidence of a law having the purpose and effect of disapproval of that class. The avowed purpose and practical effect of the law here in question are to impose a disadvantage, a separate status, and so a stigma upon all who enter into same-sex marriages made lawful by the unquestioned authority of the States. . . .

DOMA’s principal effect is to identify a subset of state-sanctioned marriages and make them unequal. The principal purpose is to impose inequality, not for other reasons like governmental efficiency. Responsibilities, as well as rights, enhance the dignity and integrity of the person. And DOMA contrives to deprive some couples married under the laws of their State, but not other couples, of both rights and responsibilities. By creating two contradictory marriage regimes within the same State, DOMA forces same-sex couples to live as married for the purpose of state law but unmarried for the purpose of federal law, thus diminishing the stability and predictability of basic personal relations the State has found it proper to acknowledge and protect. By this dynamic DOMA undermines both the public and private significance of state-sanctioned same-sex marriages; for it tells those couples, and all the world, that their otherwise valid marriages are unworthy of federal recognition. This places same-sex couples in an unstable position of being in a second-tier marriage. The differentiation demeans the couple, whose moral and sexual choices the Constitution protects, see Lawrence, and whose relationship the State has sought to dignify. And it humiliates tens of thousands of children now being raised by same-sex couples. The law in question makes it even more difficult for the children to understand the integrity and closeness of their own family and its concord with other families in their community and in their daily lives.
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The power the Constitution grants it also restrains. And though Congress has great authority to design laws to fit its own conception of sound national policy, it cannot deny the liberty protected by the Due Process Clause of the Fifth Amendment. What has been explained to this point should more than suffice to establish that the principal purpose and the necessary effect of this law are to demean those persons who are in a lawful same-sex marriage. This requires the Court to hold, as it now does, that DOMA is unconstitutional as a deprivation of the liberty of the person protected by the Fifth Amendment of the Constitution.



As he had in Romer and Lawrence, Justice Scalia took sharp issue with this characterization of the motives of the Congress that enacted and the President — Bill Clinton — who signed it. DOMA was enacted with broad bipartisan support in 1996, four months after Romer v. Evans was decided.


The majority concludes that the only motive for this Act was the “bare . . . desire to harm a politically unpopular group.” Bear in mind that the object of this condemnation is not the legislature of some once-Confederate Southern state (familiar objects of the Court’s scorn), but our respected coordinate branches, the Congress and Presidency of the United States. Laying such a charge against them should require the most extraordinary evidence, and I would have thought that every attempt would be made to indulge a more anodyne explanation for the statute. The majority does the opposite — affirmatively concealing from the reader the arguments that exist in justification. It makes only a passing mention of the “arguments put forward” by the Act’s defenders, and does not even trouble to paraphrase or describe them. I imagine that this is because it is harder to maintain the illusion of the Act’s supporters as unhinged members of a wild-eyed lynch mob when one first describes their views as they see them. . . .

To be sure (as the majority points out), the legislation is called the Defense of Marriage Act. But to defend traditional marriage is not to condemn, demean, or humiliate those who would prefer other arrangements, any more than to defend the Constitution of the United States is to condemn, demean, or humiliate other constitutions. To hurl such accusations so casually demeans this institution. In the majority’s judgment, any resistance to its holding is beyond the pale of reasoned disagreement. To question its high-handed invalidation of a presumptively valid statute is to act (the majority is sure) with the purpose to “disparage,” “injure,” “degrade,” “demean,” and “humiliate” our fellow human beings, our fellow citizens, who are homosexual. All that, simply for supporting an Act that did no more than codify an aspect of marriage that had been unquestioned in our society for most of its existence — indeed, had been unquestioned in virtually all societies for virtually all of human history. It is one thing for a society to elect change; it is another for a court of law to impose change by adjudging those who oppose it hostes humani generis, enemies of the human race.



Shortly after Windsor was decided, district court judges across the country did as Justice Scalia predicted. They ruled that prohibitions on same-sex marriage violated the Fourteenth Amendment. In 2015, nearly thirty years after Bowers v. Hardwick, the Supreme Court decided Obergefell v. Hodges. Now, the Constitution was understood to protect a right to same-sex marriage nationwide. In the three decades from Bowers to Obergefell, Justice Kennedy wrote each of the major decisions expanding the rights of gays and lesbians.
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James Obergefell (pronounced oh-BURR-guh-fell), one of several plaintiffs in the consolidated same-sex marriage cases


James Obergefell stands in front of the Supreme Court building. He is speaking into the many microphones set before him. Several people stand behind him smiling.




STUDY GUIDE


	How does Justice Kennedy’s position in Obergefell compare with the other substantive due process cases we have studied? How does he limit Glucksberg? How does he treat Baker v. Nelson (1971)?

	Is Obergefell a due process case or an equal protection case? Does the distinction matter?

	In Obergefell, Justice Kennedy relied on the concept of dignity. Does this approach shift away from his reliance on “liberty” in Casey and Lawrence?

	Chief Justice Roberts dissented in Obergefell. He cited Lochner and Dred Scott. Why? (Hint: Remember the distinction between “the canon” and “the anti-canon.”) How much of his analysis is based on the text of the Constitution? On precedent? Roberts claimed that the majority is “effectively” overruling Glucksberg. Is he right?

	Contrast the Chief Justice’s approach with that of Justice Thomas, who focused on the meaning of “due process of law.” What distinction does Justice Thomas draw between “liberties” and “benefits”? What are “positive” rights?

	Justice Scalia wrote a separate dissent. How do you respond to his concerns about the right of the people to govern themselves?
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Obergefell v. Hodges 576 U.S. 644 (2015)
[image: ] Video on CasebookConnect.com

Justice Kennedy delivered the opinion of the Court. The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that allow persons, within a lawful realm, to define and express their identity. The petitioners in these cases seek to find that liberty by marrying someone of the same sex and having their marriages deemed lawful on the same terms and conditions as marriages between persons of the opposite sex.


I

These cases come from Michigan, Kentucky, Ohio, and Tennessee, States that define marriage as a union between one man and one woman. The petitioners are 14 same-sex couples and two men whose same-sex partners are deceased. The respondents are state officials responsible for enforcing the laws in question. The petitioners claim the respondents violate the Fourteenth Amendment by denying them the right to marry or to have their marriages, lawfully performed in another State, given full recognition. . . .



II

Before addressing the principles and precedents that govern these cases, it is appropriate to note the history of the subject now before the Court.

A

From their beginning to their most recent page, the annals of human history reveal the transcendent importance of marriage. The lifelong union of a man and a woman always has promised nobility and dignity to all persons, without regard to their station in life. Marriage is sacred to those who live by their religions and offers unique fulfillment to those who find meaning in the secular realm. Its dynamic allows two people to find a life that could not be found alone, for a marriage becomes greater than just the two persons. Rising from the most basic human needs, marriage is essential to our most profound hopes and aspirations. . . .

Recounting the circumstances of . . . these cases illustrates the urgency of the petitioners’ cause from their perspective. Petitioner James Obergefell, a plaintiff in the Ohio case, met John Arthur over two decades ago. They fell in love and started a life together, establishing a lasting, committed relation. In 2011, however, Arthur was diagnosed with amyotrophic lateral sclerosis, or ALS. This debilitating disease is progressive, with no known cure. Two years ago, Obergefell and Arthur decided to commit to one another, resolving to marry before Arthur died. To fulfill their mutual promise, they traveled from Ohio to Maryland, where same-sex marriage was legal. It was difficult for Arthur to move, and so the couple were wed inside a medical transport plane as it remained on the tarmac in Baltimore. Three months later, Arthur died. Ohio law does not permit Obergefell to be listed as the surviving spouse on Arthur’s death certificate. By statute, 621they must remain strangers even in death, a state-imposed separation Obergefell deems “hurtful for the rest of time.” He brought suit to be shown as the surviving spouse on Arthur’s death certificate. . . .

The cases now before the Court involve other petitioners as well, each with their own experiences. Their stories reveal that they seek not to denigrate marriage but rather to live their lives, or honor their spouses’ memory, joined by its bond.

B

The ancient origins of marriage confirm its centrality, but it has not stood in isolation from developments in law and society. The history of marriage is one of both continuity and change. That institution — even as confined to opposite-sex relations — has evolved over time. For example, marriage was once viewed as an arrangement by the couple’s parents based on political, religious, and financial concerns; but by the time of the Nation’s founding it was understood to be a voluntary contract between a man and a woman. . . .

For much of the 20th century, moreover, homosexuality was treated as an illness. . . . This Court first gave detailed consideration to the legal status of homosexuals in Bowers v. Hardwick (1986). There it upheld the constitutionality of a Georgia law deemed to criminalize certain homosexual acts. Ten years later, in Romer v. Evans (1996), the Court invalidated an amendment to Colorado’s Constitution that sought to foreclose any branch or political subdivision of the State from protecting persons against discrimination based on sexual orientation. Then, in 2003, the Court overruled Bowers, holding that laws making same-sex intimacy a crime “demea[n] the lives of homosexual persons.” Lawrence v. Texas (2003). [Note: All of these decisions were authored by Justice Kennedy. — Eds.]

Against this background, the legal question of same-sex marriage arose. . . . After years of litigation, legislation, referenda, and the discussions that attended these public acts, the States are now divided on the issue of same-sex marriage.



III

Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any person of life, liberty, or property, without due process of law.” The fundamental liberties protected by this Clause include most of the rights enumerated in the Bill of Rights. In addition these liberties extend to certain personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs. . . .

The identification and protection of fundamental rights is an enduring part of the judicial duty to interpret the Constitution. That responsibility, however, “has not been reduced to any formula.” Poe v. Ullman (1961) (Harlan, J., dissenting). Rather, it requires courts to exercise reasoned judgment in identifying interests of the person so fundamental that the State must accord them its respect. That process is guided by many of the same considerations relevant to analysis of other constitutional provisions that set forth broad principles rather than specific requirements. History and tradition guide and discipline this inquiry but do not set its outer boundaries. See Lawrence. That method respects our history and learns from it without allowing the past alone to rule the present.

The nature of injustice is that we may not always see it in our own times. The generations that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not 622presume to know the extent of freedom in all of its dimensions, and so they entrusted to future generations a charter protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight reveals discord between the Constitution’s central protections and a received legal stricture, a claim to liberty must be addressed.

Applying these established tenets, the Court has long held the right to marry is protected by the Constitution. In Loving v. Virginia (1967), which invalidated bans on interracial unions, a unanimous Court held marriage is “one of the vital personal rights essential to the orderly pursuit of happiness by free men.” The Court reaffirmed that holding in Zablocki v. Redhail (1978), which held the right to marry was burdened by a law prohibiting fathers who were behind on child support from marrying. The Court again applied this principle in Turner v. Safley (1987), which held the right to marry was abridged by regulations limiting the privilege of prison inmates to marry. Over time and in other contexts, the Court has reiterated that the right to marry is fundamental under the Due Process Clause. See, e.g., Griswold.

It cannot be denied that this Court’s cases describing the right to marry presumed a relationship involving opposite-sex partners. The Court, like many institutions, has made assumptions defined by the world and time of which it is a part. This was evident in Baker v. Nelson (1972), a one-line summary decision issued in 1972, holding the exclusion of same-sex couples from marriage did not present a substantial federal question.

Still, there are other, more instructive precedents. This Court’s cases have expressed constitutional principles of broader reach. In defining the right to marry these cases have identified essential attributes of that right based in history, tradition, and other constitutional liberties inherent in this intimate bond. And in assessing whether the force and rationale of its cases apply to same-sex couples, the Court must respect the basic reasons why the right to marry has been long protected.

This analysis compels the conclusion that same-sex couples may exercise the right to marry. The four principles and traditions to be discussed demonstrate that the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couples.

A first premise of the Court’s relevant precedents is that the right to personal choice regarding marriage is inherent in the concept of individual autonomy. This abiding connection between marriage and liberty is why Loving invalidated interracial marriage bans under the Due Process Clause. Like choices concerning contraception, family relationships, procreation, and childrearing, all of which are protected by the Constitution, decisions concerning marriage are among the most intimate that an individual can make. Indeed, the Court has noted it would be contradictory “to recognize a right of privacy with respect to other matters of family life and not with respect to the decision to enter the relationship that is the foundation of the family in our society.” Zablocki. . . .

The nature of marriage is that, through its enduring bond, two persons together can find other freedoms, such as expression, intimacy, and spirituality. This is true for all persons, whatever their sexual orientation. There is dignity in the bond between two men or two women who seek to marry and in their autonomy to make such profound choices.

A second principle in this Court’s jurisprudence is that the right to marry is fundamental because it supports a two-person union unlike any other in its importance to the committed individuals. This point was central to Griswold v. Connecticut, which held the 623Constitution protects the right of married couples to use contraception. Suggesting that marriage is a right “older than the Bill of Rights,” Griswold described marriage this way:


Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose as any involved in our prior decisions.



And in Turner, the Court again acknowledged the intimate association protected by this right, holding prisoners could not be denied the right to marry because their committed relationships satisfied the basic reasons why marriage is a fundamental right. The right to marry thus dignifies couples who “wish to define themselves by their commitment to each other.” Windsor. Marriage responds to the universal fear that a lonely person might call out only to find no one there. It offers the hope of companionship and understanding and assurance that while both still live there will be someone to care for the other.

As this Court held in Lawrence, same-sex couples have the same right as opposite-sex couples to enjoy intimate association. Lawrence invalidated laws that made same-sex intimacy a criminal act. And it acknowledged that “[w]hen sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring.” But while Lawrence confirmed a dimension of freedom that allows individuals to engage in intimate association without criminal liability, it does not follow that freedom stops there. Outlaw to outcast may be a step forward, but it does not achieve the full promise of liberty.

A third basis for protecting the right to marry is that it safeguards children and families and thus draws meaning from related rights of childrearing, procreation, and education. See [Meyer v. Nebraska (1923)]. The Court has recognized these connections by describing the varied rights as a unified whole: “[T]he right to ‘marry, establish a home and bring up children’ is a central part of the liberty protected by the Due Process Clause.” Zablocki (quoting Meyer). . . .

As all parties agree, many same-sex couples provide loving and nurturing homes to their children, whether biological or adopted. And hundreds of thousands of children are presently being raised by such couples. Most States have allowed gays and lesbians to adopt, either as individuals or as couples, and many adopted and foster children have same-sex parents. This provides powerful confirmation from the law itself that gays and lesbians can create loving, supportive families.

Excluding same-sex couples from marriage thus conflicts with a central premise of the right to marry. Without the recognition, stability, and predictability marriage offers, their children suffer the stigma of knowing their families are somehow lesser. They also suffer the significant material costs of being raised by unmarried parents, relegated through no fault of their own to a more difficult and uncertain family life. The marriage laws at issue here thus harm and humiliate the children of same-sex couples.

That is not to say the right to marry is less meaningful for those who do not or cannot have children. An ability, desire, or promise to procreate is not and has not been a prerequisite for a valid marriage in any State. In light of precedent protecting the right of a married couple not to procreate, it cannot be said the Court or the States have conditioned 624the right to marry on the capacity or commitment to procreate. The constitutional marriage right has many aspects, of which childbearing is only one.

Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a keystone of our social order. Alexis de Tocqueville recognized this truth on his travels through the United States almost two centuries ago:


There is certainly no country in the world where the tie of marriage is so much respected as in America. . . . [W]hen the American retires from the turmoil of public life to the bosom of his family, he finds in it the image of order and of peace. . . . [H]e afterwards carries [that image] with him into public affairs. Democracy in America 309 (H. Reeve transl., rev. ed. 1990).



. . . There is no difference between same-and opposite-sex couples with respect to this principle. Yet by virtue of their exclusion from that institution, same-sex couples are denied the constellation of benefits that the States have linked to marriage. This harm results in more than just material burdens. Same-sex couples are consigned to an instability many opposite-sex couples would deem intolerable in their own lives. As the State itself makes marriage all the more precious by the significance it attaches to it, exclusion from that status has the effect of teaching that gays and lesbians are unequal in important respects. It demeans gays and lesbians for the State to lock them out of a central institution of the Nation’s society. Same-sex couples, too, may aspire to the transcendent purposes of marriage and seek fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples may long have seemed natural and just, but its inconsistency with the central meaning of the fundamental right to marry is now manifest. With that knowledge must come the recognition that laws excluding same-sex couples from the marriage right impose stigma and injury of the kind prohibited by our basic charter.

Objecting that this does not reflect an appropriate framing of the issue, the respondents refer to Washington v. Glucksberg (1997), which called for a “careful description” of fundamental rights. They assert the petitioners do not seek to exercise the right to marry but rather a new and nonexistent “right to same-sex marriage.” Glucksberg did insist that liberty under the Due Process Clause must be defined in a most circumscribed manner, with central reference to specific historical practices. Yet while that approach may have been appropriate for the asserted right there involved (physician-assisted suicide), it is inconsistent with the approach this Court has used in discussing other fundamental rights, including marriage and intimacy. Loving did not ask about a “right to interracial marriage”; Turner did not ask about a “right of inmates to marry”; and Zablocki did not ask about a “right of fathers with unpaid child support duties to marry.” Rather, each case inquired about the right to marry in its comprehensive sense, asking if there was a sufficient justification for excluding the relevant class from the right.

That principle applies here. If rights were defined by who exercised them in the past, then received practices could serve as their own continued justification and new groups could not invoke rights once denied. This Court has rejected that approach, both with respect to the right to marry and the rights of gays and lesbians.

The right to marry is fundamental as a matter of history and tradition, but rights come not from ancient sources alone. They rise, too, from a better informed understanding of how constitutional imperatives define a liberty that remains urgent in our own era. Many who deem same-sex marriage to be wrong reach that conclusion based on decent 625and honorable religious or philosophical premises, and neither they nor their beliefs are disparaged here. But when that sincere, personal opposition becomes enacted law and public policy, the necessary consequence is to put the imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those whose own liberty is then denied. Under the Constitution, same-sex couples seek in marriage the same legal treatment as opposite-sex couples, and it would disparage their choices and diminish their person-hood to deny them this right.

The right of same-sex couples to marry that is part of the liberty promised by the Fourteenth Amendment is derived, too, from that Amendment’s guarantee of the equal protection of the laws. The Due Process Clause and the Equal Protection Clause are connected in a profound way, though they set forth independent principles. Rights implicit in liberty and rights secured by equal protection may rest on different precepts and are not always co-extensive, yet in some instances each may be instructive as to the meaning and reach of the other. In any particular case one Clause may be thought to capture the essence of the right in a more accurate and comprehensive way, even as the two Clauses may converge in the identification and definition of the right. This interrelation of the two principles furthers our understanding of what freedom is and must become.

The Court’s cases touching upon the right to marry reflect this dynamic. In Loving the Court invalidated a prohibition on interracial marriage under both the Equal Protection Clause and the Due Process Clause. The Court first declared the prohibition invalid because of its unequal treatment of interracial couples. . . . The reasons why marriage is a fundamental right became more clear and compelling from a full awareness and understanding of the hurt that resulted from laws barring interracial unions. . . . Indeed, in interpreting the Equal Protection Clause, the Court has recognized that new insights and societal understandings can reveal unjustified inequality within our most fundamental institutions that once passed unnoticed and unchallenged . . . these precedents show the Equal Protection Clause can help to identify and correct inequalities in the institution of marriage, vindicating precepts of liberty and equality under the Constitution. . . .

In Lawrence the Court acknowledged the interlocking nature of these constitutional safeguards in the context of the legal treatment of gays and lesbians. Although Lawrence elaborated its holding under the Due Process Clause, it acknowledged, and sought to remedy, the continuing inequality that resulted from laws making intimacy in the lives of gays and lesbians a crime against the State. Lawrence therefore drew upon principles of liberty and equality to define and protect the rights of gays and lesbians, holding the State “cannot demean their existence or control their destiny by making their private sexual conduct a crime.”

This dynamic also applies to same-sex marriage. It is now clear that the challenged laws burden the liberty of same-sex couples, and it must be further acknowledged that they abridge central precepts of equality. Here the marriage laws enforced by the respondents are in essence unequal: same-sex couples are denied all the benefits afforded to opposite-sex couples and are barred from exercising a fundamental right. Especially against a long history of disapproval of their relationships, this denial to same-sex couples of the right to marry works a grave and continuing harm. The imposition of this disability on gays and lesbians serves to disrespect and subordinate them. And the Equal Protection Clause, like the Due Process Clause, prohibits this unjustified infringement of the fundamental right to marry.
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These considerations lead to the conclusion that the right to marry is a fundamental right inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex may not be deprived of that right and that liberty. The Court now holds that same-sex couples may exercise the fundamental right to marry. No longer may this liberty be denied to them. Baker v. Nelson must be and now is overruled, and the State laws challenged by Petitioners in these cases are now held invalid to the extent they exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex couples.



IV

There may be an initial inclination in these cases to proceed with caution — to await further legislation, litigation, and debate. The respondents warn there has been insufficient democratic discourse before deciding an issue so basic as the definition of marriage. . . . Yet there has been far more deliberation than this argument acknowledges. There have been referenda, legislative debates, and grassroots campaigns, as well as countless studies, papers, books, and other popular and scholarly writings. There has been extensive litigation in state and federal courts. Judicial opinions addressing the issue have been informed by the contentions of parties and counsel, which, in turn, reflect the more general, societal discussion of same-sex marriage and its meaning that has occurred over the past decades. As more than 100 amici make clear in their filings, many of the central institutions in American life — state and local governments, the military, large and small businesses, labor unions, religious organizations, law enforcement, civic groups, professional organizations, and universities — have devoted substantial attention to the question. This has led to an enhanced understanding of the issue — an understanding reflected in the arguments now presented for resolution as a matter of constitutional law.

Of course, the Constitution contemplates that democracy is the appropriate process for change, so long as that process does not abridge fundamental rights . . . when the rights of persons are violated, “the Constitution requires redress by the courts,” notwithstanding the more general value of democratic decisionmaking. Schuette v. BAMN (2014). This holds true even when protecting individual rights affects issues of the utmost importance and sensitivity.

The dynamic of our constitutional system is that individuals need not await legislative action before asserting a fundamental right. The Nation’s courts are open to injured individuals who come to them to vindicate their own direct, personal stake in our basic charter. An individual can invoke a right to constitutional protection when he or she is harmed, even if the broader public disagrees and even if the legislature refuses to act. . . .

Finally, it must be emphasized that religions, and those who adhere to religious doctrines, may continue to advocate with utmost, sincere conviction that, by divine precepts, same-sex marriage should not be condoned. The First Amendment ensures that religious organizations and persons are given proper protection as they seek to teach the principles that are so fulfilling and so central to their lives and faiths, and to their own deep aspirations to continue the family structure they have long revered. The same is true of those who oppose same-sex marriage for other reasons. In turn, those who believe allowing same-sex marriage is proper or indeed essential, whether as a matter of religious conviction or secular belief, may engage those who disagree with their view in an open and 627searching debate. The Constitution, however, does not permit the State to bar same-sex couples from marriage on the same terms as accorded to couples of the opposite sex. . . .

* * *

No union is more profound than marriage, for it embodies the highest ideals of love, fidelity, devotion, sacrifice, and family. In forming a marital union, two people become something greater than once they were. As some of the petitioners in these cases demonstrate, marriage embodies a love that may endure even past death. It would misunderstand these men and women to say they disrespect the idea of marriage. Their plea is that they do respect it, respect it so deeply that they seek to find its fulfillment for themselves. Their hope is not to be condemned to live in loneliness, excluded from one of civilization’s oldest institutions. They ask for equal dignity in the eyes of the law. The Constitution grants them that right.

The judgment of the Court of Appeals for the Sixth Circuit is reversed.

It is so ordered.

Chief Justice Roberts, with whom Justice Scalia and Justice Thomas join, dissenting.

[T]his Court is not a legislature. Whether same-sex marriage is a good idea should be of no concern to us. Under the Constitution, judges have power to say what the law is, not what it should be. The people who ratified the Constitution authorized courts to exercise “neither force nor will but merely judgment.” The Federalist No. 78 (A. Hamilton). . . .

The majority’s decision is an act of will, not legal judgment. The right it announces has no basis in the Constitution or this Court’s precedent. The majority expressly disclaims judicial “caution” and omits even a pretense of humility, openly relying on its desire to remake society according to its own “new insight” into the “nature of injustice.” As a result, the Court invalidates the marriage laws of more than half the States and orders the transformation of a social institution that has formed the basis of human society for millennia, for the Kalahari Bushmen and the Han Chinese, the Carthaginians and the Aztecs. Just who do we think we are?

It can be tempting for judges to confuse our own preferences with the requirements of the law. But as this Court has been reminded throughout our history, the Constitution “is made for people of fundamentally differing views.” Lochner v. New York (1905) (Holmes, J., dissenting). Accordingly, “courts are not concerned with the wisdom or policy of legislation.” Id. (Harlan, J., dissenting). The majority today neglects that restrained conception of the judicial role. It seizes for itself a question the Constitution leaves to the people, at a time when the people are engaged in a vibrant debate on that question. And it answers that question based not on neutral principles of constitutional law, but on its own “understanding of what freedom is and must become.” I have no choice but to dissent.

Understand well what this dissent is about: It is not about whether, in my judgment, the institution of marriage should be changed to include same-sex couples. It is instead about whether, in our democratic republic, that decision should rest with the people acting through their elected representatives, or with five lawyers who happen to hold commissions authorizing them to resolve legal disputes according to law. The Constitution leaves no doubt about the answer.
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I

. . . As the majority acknowledges, marriage “has existed for millennia and across civilizations.” For all those millennia, across all those civilizations, “marriage” referred to only one relationship: the union of a man and a woman. . . . This universal definition of marriage as the union of a man and a woman is no historical coincidence. Marriage did not come about as a result of a political movement, discovery, disease, war, religious doctrine, or any other moving force of world history — and certainly not as a result of a prehistoric decision to exclude gays and lesbians. It arose in the nature of things to meet a vital need: ensuring that children are conceived by a mother and father committed to raising them in the stable conditions of a lifelong relationship. The premises supporting this concept of marriage are so fundamental that they rarely require articulation. The human race must procreate to survive. Procreation occurs through sexual relations between a man and a woman. When sexual relations result in the conception of a child, that child’s prospects are generally better if the mother and father stay together rather than going their separate ways. Therefore, for the good of children and society, sexual relations that can lead to procreation should occur only between a man and a woman committed to a lasting bond.

. . . Racial restrictions on marriage, which “arose as an incident to slavery” to promote “White Supremacy,” were repealed by many States and ultimately struck down by this Court. [Loving v. Virginia (1967).]

The majority observes that these developments “were not mere superficial changes” in marriage, but rather “worked deep transformations in its structure.” They did not, however, work any transformation in the core structure of marriage as the union between a man and a woman. If you had asked a person on the street how marriage was defined, no one would ever have said, “Marriage is the union of a man and a woman, where the woman is subject to coverture.” The majority may be right that the “history of marriage is one of both continuity and change,” but the core meaning of marriage has endured. . . .

Over the last few years, public opinion on marriage has shifted rapidly. In 2009, the legislatures of Vermont, New Hampshire, and the District of Columbia became the first in the Nation to enact laws that revised the definition of marriage to include same-sex couples, while also providing accommodations for religious believers. In 2011, the New York Legislature enacted a similar law. In 2012, voters in Maine did the same, reversing the result of a referendum just three years earlier in which they had upheld the traditional definition of marriage.

In all, voters and legislators in eleven States and the District of Columbia have changed their definitions of marriage to include same-sex couples. The highest courts of five States have decreed that same result under their own Constitutions. The remainder of the States retain the traditional definition of marriage.



II

. . . The majority purports to identify four “principles and traditions” in this Court’s due process precedents that support a fundamental right for same-sex couples to marry. In reality, however, the majority’s approach has no basis in principle or tradition, except for the unprincipled tradition of judicial policymaking that characterized discredited 629decisions such as Lochner v. New York (1905). Stripped of its shiny rhetorical gloss, the majority’s argument is that the Due Process Clause gives same-sex couples a fundamental right to marry because it will be good for them and for society. If I were a legislator, I would certainly consider that view as a matter of social policy. But as a judge, I find the majority’s position indefensible as a matter of constitutional law.

A

. . . Allowing unelected federal judges to select which unenumerated rights rank as “fundamental” — and to strike down state laws on the basis of that determination — raises obvious concerns about the judicial role. Our precedents have accordingly insisted that judges “exercise the utmost care” in identifying implied fundamental rights, “lest the liberty protected by the Due Process Clause be subtly transformed into the policy preferences of the Members of this Court.” Washington v. Glucksberg (1997).

The need for restraint in administering the strong medicine of substantive due process is a lesson this Court has learned the hard way. The Court first applied substantive due process to strike down a statute in Dred Scott v. Sandford (1857). There the Court invalidated the Missouri Compromise on the ground that legislation restricting the institution of slavery violated the implied rights of slaveholders. The Court relied on its own conception of liberty and property in doing so. . . .

Dred Scott’s holding was overruled on the battlefields of the Civil War and by constitutional amendment after Appomattox, but its approach to the Due Process Clause reappeared. In a series of early 20th-century cases, most prominently Lochner v. New York, this Court invalidated state statutes that presented “meddlesome interferences with the rights of the individual,” and “undue interference with liberty of person and freedom of contract.” In Lochner itself, the Court struck down a New York law setting maximum hours for bakery employees, because there was “in our judgment, no reasonable foundation for holding this to be necessary or appropriate as a health law.”

The dissenting Justices in Lochner explained that the New York law could be viewed as a reasonable response to legislative concern about the health of bakery employees, an issue on which there was at least “room for debate and for an honest difference of opinion.” Id. (opinion of Harlan, J.). The majority’s contrary conclusion required adopting as constitutional law “an economic theory which a large part of the country does not entertain.” Id. (opinion of Holmes, J.). As Justice Holmes memorably put it, “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics,” a leading work on the philosophy of Social Darwinism. The Constitution “is not intended to embody a particular economic theory. . . . It is made for people of fundamentally differing views, and the accident of our finding certain opinions natural and familiar or novel and even shocking ought not to conclude our judgment upon the question whether statutes embodying them conflict with the Constitution.”

In the decades after Lochner, the Court struck down nearly 200 laws as violations of individual liberty, often over strong dissents contending that “[t]he criterion of constitutionality is not whether we believe the law to be for the public good.” Adkins v. Children’s Hospital of D.C. (1923) (opinion of Holmes, J.). By empowering judges to elevate their own policy judgments to the status of constitutionally protected “liberty,” the Lochner line 630of cases left “no alternative to regarding the court as a . . . legislative chamber.” L. Hand, The Bill of Rights 42 (1958).

Eventually, the Court recognized its error and vowed not to repeat it. . . . Thus, it has become an accepted rule that the Court will not hold laws unconstitutional simply because we find them “unwise, improvident, or out of harmony with a particular school of thought.” Williamson v. Lee Optical of Okla., Inc. (1955).

Rejecting Lochner does not require disavowing the doctrine of implied fundamental rights, and this Court has not done so. But to avoid repeating Lochner’s error of converting personal preferences into constitutional mandates, our modern substantive due process cases have stressed the need for “judicial self-restraint.” Collins v. Harker Heights (1992). Our precedents have required that implied fundamental rights be “objectively, deeply rooted in this Nation’s history and tradition,” and “implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.” Glucksberg.

Although the Court articulated the importance of history and tradition to the fundamental rights inquiry most precisely in Glucksberg, many other cases both before and after have adopted the same approach. . . .

B

The majority acknowledges none of this doctrinal background, and it is easy to see why: Its aggressive application of substantive due process breaks sharply with decades of precedent and returns the Court to the unprincipled approach of Lochner. . . .

2

The majority suggests that “there are other, more instructive precedents” informing the right to marry. . . . Neither Lawrence nor any other precedent in the privacy line of cases supports the right that petitioners assert here. Unlike criminal laws banning contraceptives and sodomy, the marriage laws at issue here involve no government intrusion. They create no crime and impose no punishment. Same-sex couples remain free to live together, to engage in intimate conduct, and to raise their families as they see fit. No one is “condemned to live in loneliness” by the laws challenged in these cases — no one. At the same time, the laws in no way interfere with the “right to be let alone.” . . .

In sum, the privacy cases provide no support for the majority’s position, because petitioners do not seek privacy. Quite the opposite, they seek public recognition of their relationships, along with corresponding government benefits. Our cases have consistently refused to allow litigants to convert the shield provided by constitutional liberties into a sword to demand positive entitlements from the State. See DeShaney v. Winnebago County Dept. of Social Servs. (1989). Thus, although the right to privacy recognized by our precedents certainly plays a role in protecting the intimate conduct of same-sex couples, it provides no affirmative right to redefine marriage and no basis for striking down the laws at issue here.

3

Perhaps recognizing how little support it can derive from precedent, the majority goes out of its way to jettison the “careful” approach to implied fundamental rights taken 631by this Court in Glucksberg. It is revealing that the majority’s position requires it to effectively overrule Glucksberg, the leading modern case setting the bounds of substantive due process. At least this part of the majority opinion has the virtue of candor. Nobody could rightly accuse the majority of taking a careful approach.

Ultimately, only one precedent offers any support for the majority’s methodology: Lochner v. New York. The majority opens its opinion by announcing petitioners’ right to “define and express their identity.” The majority later explains that “the right to personal choice regarding marriage is inherent in the concept of individual autonomy.” This freewheeling notion of individual autonomy echoes nothing so much as “the general right of an individual to be free in his person and in his power to contract in relation to his own labor.” Lochner (emphasis added).

To be fair, the majority does not suggest that its individual autonomy right is entirely unconstrained. The constraints it sets are precisely those that accord with its own “reasoned judgment,” informed by its “new insight” into the “nature of injustice,” which was invisible to all who came before but has become clear “as we learn [the] meaning” of liberty. The truth is that today’s decision rests on nothing more than the majority’s own conviction that same-sex couples should be allowed to marry because they want to, and that “it would disparage their choices and diminish their personhood to deny them this right.” Whatever force that belief may have as a matter of moral philosophy, it has no more basis in the Constitution than did the naked policy preferences adopted in Lochner. (“We do not believe in the soundness of the views which uphold this law,” which “is an illegal interference with the rights of individuals . . . to make contracts regarding labor upon such terms as they may think best”). . . .

It is striking how much of the majority’s reasoning would apply with equal force to the claim of a fundamental right to plural marriage. . . . I do not mean to equate marriage between same-sex couples with plural marriages in all respects. There may well be relevant differences that compel different legal analysis. But if there are, petitioners have not pointed to any. When asked about a plural marital union at oral argument, petitioners asserted that a State “doesn’t have such an institution.” But that is exactly the point: the States at issue here do not have an institution of same-sex marriage, either.

4

Near the end of its opinion, the majority offers perhaps the clearest insight into its decision. Expanding marriage to include same-sex couples, the majority insists, would “pose no risk of harm to themselves or third parties.” This argument again echoes Lochner, which relied on its assessment that “we think that a law like the one before us involves neither the safety, the morals nor the welfare of the public, and that the interest of the public is not in the slightest degree affected by such an act.”

Then and now, this assertion of the “harm principle” sounds more in philosophy than law. The elevation of the fullest individual self-realization over the constraints that society has expressed in law may or may not be attractive moral philosophy. But a Justice’s commission does not confer any special moral, philosophical, or social insight sufficient to justify imposing those perceptions on fellow citizens under the pretense of “due process.” There is indeed a process due the people on issues of this sort — the democratic process. Respecting that understanding requires the Court to be guided by law, not any particular school of social thought. As Judge Henry Friendly once put it, echoing Justice Holmes’s dissent in Lochner, the Fourteenth Amendment does not enact John 632Stuart Mill’s On Liberty any more than it enacts Herbert Spencer’s Social Statics. . . . And it certainly does not enact any one concept of marriage.

The majority’s understanding of due process lays out a tantalizing vision of the future for Members of this Court: If an unvarying social institution enduring over all of recorded history cannot inhibit judicial policymaking, what can? But this approach is dangerous for the rule of law. The purpose of insisting that implied fundamental rights have roots in the history and tradition of our people is to ensure that when unelected judges strike down democratically enacted laws, they do so based on something more than their own beliefs. The Court today not only overlooks our country’s entire history and tradition but actively repudiates it, preferring to live only in the heady days of the here and now. I agree with the majority that the “nature of injustice is that we may not always see it in our own times.” As petitioners put it, “times can blind.” But to blind yourself to history is both prideful and unwise. “The past is never dead. It’s not even past.”



III

. . . Those who founded our country would not recognize the majority’s conception of the judicial role. They after all risked their lives and fortunes for the precious right to govern themselves. They would never have imagined yielding that right on a question of social policy to unaccountable and unelected judges. And they certainly would not have been satisfied by a system empowering judges to override policy judgments so long as they do so after “a quite extensive discussion.” . . .

The Court’s accumulation of power does not occur in a vacuum. It comes at the expense of the people. And they know it. . . . When decisions are reached through democratic means, some people will inevitably be disappointed with the results. But those whose views do not prevail at least know that they have had their say, and accordingly are — in the tradition of our political culture — reconciled to the result of a fair and honest debate. . . . But today the Court puts a stop to all that. By deciding this question under the Constitution, the Court removes it from the realm of democratic decision. There will be consequences to shutting down the political process on an issue of such profound public significance. Closing debate tends to close minds. . . .

Federal courts are blunt instruments when it comes to creating rights. They have constitutional power only to resolve concrete cases or controversies; they do not have the flexibility of legislatures to address concerns of parties not before the court or to anticipate problems that may arise from the exercise of a new right. Today’s decision, for example, creates serious questions about religious liberty. Many good and decent people oppose same-sex marriage as a tenet of faith, and their freedom to exercise religion is — unlike the right imagined by the majority — actually spelled out in the Constitution. Amdt. 1.

Respect for sincere religious conviction has led voters and legislators in every State that has adopted same-sex marriage democratically to include accommodations for religious practice. The majority’s decision imposing same-sex marriage cannot, of course, create any such accommodations. The majority graciously suggests that religious believers may continue to “advocate” and “teach” their views of marriage. The First Amendment guarantees, however, the freedom to “exercise” religion. Ominously, that is not a word the majority uses.

633

Hard questions arise when people of faith exercise religion in ways that may be seen to conflict with the new right to same-sex marriage — when, for example, a religious college provides married student housing only to opposite-sex married couples, or a religious adoption agency declines to place children with same-sex married couples. Indeed, the Solicitor General candidly acknowledged that the tax exemptions of some religious institutions would be in question if they opposed same-sex marriage. See Tr. of Oral Arg. on Question 1, at 36-38. There is little doubt that these and similar questions will soon be before this Court. Unfortunately, people of faith can take no comfort in the treatment they receive from the majority today.

* * *

If you are among the many Americans — of whatever sexual orientation — who favor expanding same-sex marriage, by all means celebrate today’s decision. Celebrate the achievement of a desired goal. Celebrate the opportunity for a new expression of commitment to a partner. Celebrate the availability of new benefits. But do not celebrate the Constitution. It had nothing to do with it.

I respectfully dissent.

Justice Scalia, with whom Justice Thomas joins, dissenting.

I join The Chief Justice’s opinion in full. I write separately to call attention to this Court’s threat to American democracy.

The substance of today’s decree is not of immense personal importance to me. The law can recognize as marriage whatever sexual attachments and living arrangements it wishes, and can accord them favorable civil consequences, from tax treatment to rights of inheritance. Those civil consequences — and the public approval that conferring the name of marriage evidences — can perhaps have adverse social effects, but no more adverse than the effects of many other controversial laws. So it is not of special importance to me what the law says about marriage. It is of overwhelming importance, however, who it is that rules me. Today’s decree says that my Ruler, and the Ruler of 320 million Americans coast-to-coast, is a majority of the nine lawyers on the Supreme Court. The opinion in these cases is the furthest extension in fact — and the furthest extension one can even imagine — of the Court’s claimed power to create “liberties” that the Constitution and its Amendments neglect to mention. This practice of constitutional revision by an unelected committee of nine, always accompanied (as it is today) by extravagant praise of liberty, robs the People of the most important liberty they asserted in the Declaration of Independence and won in the Revolution of 1776: the freedom to govern themselves.



I

When the Fourteenth Amendment was ratified in 1868, every State limited marriage to one man and one woman, and no one doubted the constitutionality of doing so. That resolves these cases. When it comes to determining the meaning of a vague constitutional provision — such as “due process of law” or “equal protection of the laws” — it is unquestionable that the People who ratified that provision did not understand it to prohibit a practice that remained both universal and uncontroversial in the years after 634ratification. We have no basis for striking down a practice that is not expressly prohibited by the Fourteenth Amendment’s text, and that bears the endorsement of a long tradition of open, widespread, and unchallenged use dating back to the Amendment’s ratification. Since there is no doubt whatever that the People never decided to prohibit the limitation of marriage to opposite-sex couples, the public debate over same-sex marriage must be allowed to continue.

But the Court ends this debate, in an opinion lacking even a thin veneer of law. Buried beneath the mummeries and straining-to-be-memorable passages of the opinion is a candid and startling assertion: No matter what it was the People ratified, the Fourteenth Amendment protects those rights that the Judiciary, in its “reasoned judgment,” thinks the Fourteenth Amendment ought to protect. That is so because “[t]he generations that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the extent of freedom in all of its dimensions....” One would think that sentence would continue: “. . . and therefore they provided for a means by which the People could amend the Constitution,” or perhaps “. . . and therefore they left the creation of additional liberties, such as the freedom to marry someone of the same sex, to the People, through the never-ending process of legislation.” But no. What logically follows, in the majority’s judge-empowering estimation, is: “and so they entrusted to future generations a charter protecting the right of all persons to enjoy liberty as we learn its meaning.” The “we,” needless to say, is the nine of us. “History and tradition guide and discipline [our] inquiry but do not set its outer boundaries.” Thus, rather than focusing on the People’s understanding of “liberty” — at the time of ratification or even today — the majority focuses on four “principles and traditions” that, in the majority’s view, prohibit States from defining marriage as an institution consisting of one man and one woman.

This is a naked judicial claim to legislative — indeed, super-legislative — power; a claim fundamentally at odds with our system of government. Except as limited by a constitutional prohibition agreed to by the People, the States are free to adopt whatever laws they like, even those that offend the esteemed Justices’ “reasoned judgment.” A system of government that makes the People subordinate to a committee of nine unelected lawyers does not deserve to be called a democracy.

Judges are selected precisely for their skill as lawyers; whether they reflect the policy views of a particular constituency is not (or should not be) relevant. Not surprisingly then, the Federal Judiciary is hardly a cross-section of America. Take, for example, this Court, which consists of only nine men and women, all of them successful lawyers18 who studied at Harvard or Yale Law School. Four of the nine are natives of New York City. Eight of them grew up in east-and west-coast States. Only one hails from the vast expanse in-between. Not a single Southwesterner or even, to tell the truth, a genuine Westerner (California does not count). Not a single evangelical Christian (a group that comprises about one quarter of Americans), or even a Protestant of any denomination.

The strikingly unrepresentative character of the body voting on today’s social upheaval would be irrelevant if they were functioning as judges, answering the legal 635question whether the American people had ever ratified a constitutional provision that was understood to proscribe the traditional definition of marriage. But of course the Justices in today’s majority are not voting on that basis; they say they are not. And to allow the policy question of same-sex marriage to be considered and resolved by a select, patrician, highly unrepresentative panel of nine is to violate a principle even more fundamental than no taxation without representation: no social transformation without representation.



II

But what really astounds is the hubris reflected in today’s judicial Putsch. The five Justices who compose today’s majority are entirely comfortable concluding that every State violated the Constitution for all of the 135 years between the Fourteenth Amendment’s ratification and Massachusetts’ permitting of same-sex marriages in 2003. They have discovered in the Fourteenth Amendment a “fundamental right” overlooked by every person alive at the time of ratification, and almost everyone else in the time since. They see what lesser legal minds — minds like Thomas Cooley, John Marshall Harlan, Oliver Wendell Holmes, Jr., Learned Hand, Louis Brandeis, William Howard Taft, Benjamin Cardozo, Hugo Black, Felix Frankfurter, Robert Jackson, and Henry Friendly — could not. They are certain that the People ratified the Fourteenth Amendment to bestow on them the power to remove questions from the democratic process when that is called for by their “reasoned judgment.” These Justices know that limiting marriage to one man and one woman is contrary to reason; they know that an institution as old as government itself, and accepted by every nation in history until 15 years ago, cannot possibly be supported by anything other than ignorance or bigotry. And they are willing to say that any citizen who does not agree with that, who adheres to what was, until 15 years ago, the unanimous judgment of all generations and all societies, stands against the Constitution.

The opinion is couched in a style that is as pretentious as its content is egotistic. It is one thing for separate concurring or dissenting opinions to contain extravagances, even silly extravagances, of thought and expression; it is something else for the official opinion of the Court to do so.22 Of course the opinion’s showy profundities are often profoundly incoherent. “The nature of marriage is that, through its enduring bond, two persons together can find other freedoms, such as expression, intimacy, and spirituality.” (Really? Who ever thought that intimacy and spirituality [whatever that means] were freedoms? And if intimacy is, one would think Freedom of Intimacy is abridged rather than expanded by marriage. Ask the nearest hippie. Expression, sure enough, is a freedom, but anyone in a long-lasting marriage will attest that that happy state constricts, rather than expands, what one can prudently say.) Rights, we are told, can “rise . . . from a better informed understanding of how constitutional imperatives define a liberty that remains urgent in our own era.” (Huh? How can a better informed understanding of 636how constitutional imperatives [whatever that means] define [whatever that means] an urgent liberty [never mind], give birth to a right?) And we are told that, “[i]n any particular case,” either the Equal Protection or Due Process Clause “may be thought to capture the essence of [a] right in a more accurate and comprehensive way,” than the other, “even as the two Clauses may converge in the identification and definition of the right.” (What say? What possible “essence” does substantive due process “capture” in an “accurate and comprehensive way”? It stands for nothing whatever, except those freedoms and entitlements that this Court really likes. And the Equal Protection Clause, as employed today, identifies nothing except a difference in treatment that this Court really dislikes. Hardly a distillation of essence. If the opinion is correct that the two clauses “converge in the identification and definition of [a] right,” that is only because the majority’s likes and dislikes are predictably compatible.) I could go on. The world does not expect logic and precision in poetry or inspirational pop-philosophy; it demands them in the law. The stuff contained in today’s opinion has to diminish this Court’s reputation for clear thinking and sober analysis.

* * *

Hubris is sometimes defined as o’erweening pride; and pride, we know, goeth before a fall. The Judiciary is the “least dangerous” of the federal branches because it has “neither Force nor Will, but merely judgment; and must ultimately depend upon the aid of the executive arm” and the States, “even for the efficacy of its judgments.” With each decision of ours that takes from the People a question properly left to them — with each decision that is unabashedly based not on law, but on the “reasoned judgment” of a bare majority of this Court — we move one step closer to being reminded of our impotence.

Justice Thomas, with whom Justice Scalia joins, dissenting.

The Court’s decision today is at odds not only with the Constitution, but with the principles upon which our Nation was built. Since well before 1787, liberty has been understood as freedom from government action, not entitlement to government benefits. The Framers created our Constitution to preserve that understanding of liberty. Yet the majority invokes our Constitution in the name of a “liberty” that the Framers would not have recognized, to the detriment of the liberty they sought to protect. Along the way, it rejects the idea — captured in our Declaration of Independence — that human dignity is innate and suggests instead that it comes from the Government. This distortion of our Constitution not only ignores the text, it inverts the relationship between the individual and the state in our Republic. I cannot agree with it. . . .



II

Even if the doctrine of substantive due process were somehow defensible — it is not — petitioners still would not have a claim. To invoke the protection of the Due Process Clause at all — whether under a theory of “substantive” or “procedural” due process — a party must first identify a deprivation of “life, liberty, or property.” The majority claims these state laws deprive petitioners of “liberty,” but the concept of “liberty” it conjures up bears no resemblance to any plausible meaning of that word as it is used in the Due Process Clauses.
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A

1

As used in the Due Process Clauses, “liberty” most likely refers to “the power of locomotion, of changing situation, or removing one’s person to whatsoever place one’s own inclination may direct; without imprisonment or restraint, unless by due course of law.” 1 W. Blackstone, Commentaries on the Laws of England 130 (1769) (Blackstone). That definition is drawn from the historical roots of the Clauses and is consistent with our Constitution’s text and structure. Both of the Constitution’s Due Process Clauses reach back to Magna Carta. . . .

After Magna Carta became subject to renewed interest in the 17th century, William Blackstone referred to this provision as protecting the “absolute rights of every Englishman.” 1 Blackstone 123. And he formulated those absolute rights as “the right of personal security,” which included the right to life; “the right of personal liberty”; and “the right of private property.” He defined “the right of personal liberty” as “the power of locomotion, of changing situation, or removing one’s person to whatsoever place one’s own inclination may direct; without imprisonment or restraint, unless by due course of law.”

The Framers drew heavily upon Blackstone’s formulation, adopting provisions in early State Constitutions that replicated Magna Carta’s language, but were modified to refer specifically to “life, liberty, or property.” State decisions interpreting these provisions between the founding and the ratification of the Fourteenth Amendment almost uniformly construed the word “liberty” to refer only to freedom from physical restraint. Even one case that has been identified as a possible exception to that view merely used broad language about liberty in the context of a habeas corpus proceeding — a proceeding classically associated with obtaining freedom from physical restraint.

In enacting the Fifth Amendment’s Due Process Clause, the Framers similarly chose to employ the “life, liberty, or property” formulation, though they otherwise deviated substantially from the States’ use of Magna Carta’s language in the Clause. When read in light of the history of that formulation, it is hard to see how the “liberty” protected by the Clause could be interpreted to include anything broader than freedom from physical restraint. That was the consistent usage of the time when “liberty” was paired with “life” and “property.” And that usage avoids rendering superfluous those protections for “life” and “property.”

If the Fifth Amendment uses “liberty” in this narrow sense, then the Fourteenth Amendment likely does as well. . . . And this Court’s earliest Fourteenth Amendment decisions appear to interpret the Clause as using “liberty” to mean freedom from physical restraint. In Munn v. Illinois (1877), for example, the Court recognized the relationship between the two Due Process Clauses and Magna Carta and implicitly rejected the dissent’s argument that “‘liberty’” encompassed “something more . . . than mere freedom from physical restraint or the bounds of a prison” (Field, J., dissenting). That the Court appears to have lost its way in more recent years does not justify deviating from the original meaning of the Clauses.

2

Even assuming that the “liberty” in those Clauses encompasses something more than freedom from physical restraint, it would not include the types of rights claimed by 638the majority. In the American legal tradition, liberty has long been understood as individual freedom from governmental action, not as a right to a particular governmental entitlement.

The founding-era understanding of liberty was heavily influenced by John Locke, whose writings “on natural rights and on the social and governmental contract” were cited “[i]n pamphlet after pamphlet” by American writers. B. Bailyn, The Ideological Origins of the American Revolution 27 (1967). Locke described men as existing in a state of nature, possessed of the “perfect freedom to order their actions and dispose of their possessions and persons as they think fit, within the bounds of the law of nature, without asking leave, or depending upon the will of any other man.” J. Locke, Second Treatise of Civil Government, §4. Because that state of nature left men insecure in their persons and property, they entered civil society, trading a portion of their natural liberty for an increase in their security. Upon consenting to that order, men obtained civil liberty, or the freedom “to be under no other legislative power but that established by consent in the commonwealth; nor under the dominion of any will or restraint of any law, but what that legislative shall enact according to the trust put in it.” §22. . . .

The founding-era idea of civil liberty as natural liberty constrained by human law necessarily involved only those freedoms that existed outside of government. As . . . one scholar put it in 1776, “[T]he common idea of liberty is merely negative, and is only the absence of restraint.” R. Hey, Observations on the Nature of Civil Liberty and the Principles of Government §13, p. 8 (1776). . . .

B

Whether we define “liberty” as locomotion or freedom from governmental action more broadly, petitioners have in no way been deprived of it. . . .

To the extent that the Framers would have recognized a natural right to marriage that fell within the broader definition of liberty, it would not have included a right to governmental recognition and benefits. Instead, it would have included a right to engage in the very same activities that petitioners have been left free to engage in — making vows, holding religious ceremonies celebrating those vows, raising children, and otherwise enjoying the society of one’s spouse — without governmental interference. At the founding, such conduct was understood to predate government, not to flow from it. As Locke had explained many years earlier, “The first society was between man and wife, which gave beginning to that between parents and children.” §77. Petitioners misunderstand the institution of marriage when they say that it would “mean little” absent governmental recognition. . . .

Petitioners’ misconception of liberty carries over into their discussion of our precedents identifying a right to marry, not one of which has expanded the concept of “liberty” beyond the concept of negative liberty. Those precedents all involved absolute prohibitions on private actions associated with marriage. Loving v. Virginia (1967), for example, involved a couple who was criminally prosecuted for marrying in the District of Columbia and cohabiting in Virginia.5 They were each sentenced to a year of 639imprisonment, suspended for a term of 25 years on the condition that they not reenter the Commonwealth together during that time. . . . In none of those cases were individuals denied solely governmental recognition and benefits associated with marriage.

In a concession to petitioners’ misconception of liberty, the majority characterizes petitioners’ suit as a quest to “find . . . liberty by marrying someone of the same sex and having their marriages deemed lawful on the same terms and conditions as marriages between persons of the opposite sex.” But “liberty” is not lost, nor can it be found in the way petitioners seek. As a philosophical matter, liberty is only freedom from governmental action, not an entitlement to governmental benefits. And as a constitutional matter, it is likely even narrower than that, encompassing only freedom from physical restraint and imprisonment. The majority’s “better informed understanding of how constitutional imperatives define . . . liberty” — better informed, we must assume, than that of the people who ratified the Fourteenth Amendment — runs headlong into the reality that our Constitution is a “collection of ‘Thou shalt nots,’” Reid v. Covert (1957) (plurality opinion), not “Thou shalt provides.” . . .



III

The majority’s inversion of the original meaning of liberty will likely cause collateral damage to other aspects of our constitutional order that protect liberty. . . . Aside from undermining the political processes that protect our liberty, the majority’s decision threatens the religious liberty our Nation has long sought to protect. . . . Numerous amici — even some not supporting the States — have cautioned the Court that its decision here will “have unavoidable and wide-ranging implications for religious liberty.” Brief for General Conference of Seventh-Day Adventists et al. as Amici Curiae. In our society, marriage is not simply a governmental institution; it is a religious institution as well. Today’s decision might change the former, but it cannot change the latter. It appears all but inevitable that the two will come into conflict, particularly as individuals and churches are confronted with demands to participate in and endorse civil marriages between same-sex couples. . . . Religious liberty is about freedom of action in matters of religion generally, and the scope of that liberty is directly correlated to the civil restraints placed upon religious practice.7 . . . Had the majority allowed the definition of marriage to be left to the political process — as the Constitution requires — the People could have considered the religious liberty implications of deviating from the traditional definition as part of their deliberative process. Instead, the majority’s decision short-circuits that process, with potentially ruinous consequences for religious liberty.



IV

Perhaps recognizing that these cases do not actually involve liberty as it has been understood, the majority goes to great lengths to assert that its decision will advance 640the “dignity” of same-sex couples. The flaw in that reasoning, of course, is that the Constitution contains no “dignity” Clause, and even if it did, the government would be incapable of bestowing dignity.

Human dignity has long been understood in this country to be innate. When the Framers proclaimed in the Declaration of Independence that “all men are created equal” and “endowed by their Creator with certain unalienable Rights,” they referred to a vision of mankind in which all humans are created in the image of God and therefore of inherent worth. That vision is the foundation upon which this Nation was built.

The corollary of that principle is that human dignity cannot be taken away by the government. Slaves did not lose their dignity (any more than they lost their humanity) because the government allowed them to be enslaved. Those held in internment camps did not lose their dignity because the government confined them. And those denied governmental benefits certainly do not lose their dignity because the government denies them those benefits. The government cannot bestow dignity, and it cannot take it away. . . .

* * *

Our Constitution — like the Declaration of Independence before it — was predicated on a simple truth: One’s liberty, not to mention one’s dignity, was something to be shielded from — not provided by — the State. Today’s decision casts that truth aside. In its haste to reach a desired result, the majority misapplies a clause focused on “due process” to afford substantive rights, disregards the most plausible understanding of the “liberty” protected by that clause, and distorts the principles on which this Nation was founded. Its decision will have inestimable consequences for our Constitution and our society. I respectfully dissent.

Justice Alito, with whom Justice Scalia and Justice Thomas join, dissenting.

Today’s decision . . . will be used to vilify Americans who are unwilling to assent to the new orthodoxy. In the course of its opinion, the majority compares traditional marriage laws to laws that denied equal treatment for African-Americans and women. The implications of this analogy will be exploited by those who are determined to stamp out every vestige of dissent.

Perhaps recognizing how its reasoning may be used, the majority attempts, toward the end of its opinion, to reassure those who oppose same-sex marriage that their rights of conscience will be protected. We will soon see whether this proves to be true. I assume that those who cling to old beliefs will be able to whisper their thoughts in the recesses of their homes, but if they repeat those views in public, they will risk being labeled as bigots and treated as such by governments, employers, and schools.

The system of federalism established by our Constitution provides a way for people with different beliefs to live together in a single nation. If the issue of same-sex marriage had been left to the people of the States, it is likely that some States would recognize same-sex marriage and others would not. It is also possible that some States would tie recognition to protection for conscience rights. The majority today makes that impossible. By imposing its own views on the entire country, the majority facilitates the marginalization of the many Americans who have traditional ideas. Recalling the harsh treatment of gays 641and lesbians in the past, some may think that turnabout is fair play. But if that sentiment prevails, the Nation will experience bitter and lasting wounds. . . .

Today’s decision shows that decades of attempts to restrain this Court’s abuse of its authority have failed. A lesson that some will take from today’s decision is that preaching about the proper method of interpreting the Constitution or the virtues of judicial self-restraint and humility cannot compete with the temptation to achieve what is viewed as a noble end by any practicable means. I do not doubt that my colleagues in the majority sincerely see in the Constitution a vision of liberty that happens to coincide with their own. But this sincerity is cause for concern, not comfort. What it evidences is the deep and perhaps irremediable corruption of our legal culture’s conception of constitutional interpretation.

Most Americans — understandably — will cheer or lament today’s decision because of their views on the issue of same-sex marriage. But all Americans, whatever their thinking on that issue, should worry about what the majority’s claim of power portends.









	* This chapter summarizes Randy E. Barnett, Scrutiny Land, 106 Mich. L. Rev. 1479 (2008).

	1 My Brother Stewart dissents on the ground that he “can find no . . . general right of privacy in the Bill of Rights, in any other part of the Constitution, or in any case ever before decided by this Court.” He would require a more explicit guarantee than the one which the Court derives from several constitutional amendments. This Court, however, has never held that the Bill of Rights or the Fourteenth Amendment protects only those rights that the Constitution specifically mentions by name. See, e.g., Bolling v. Sharpe; Pierce v. Society of Sisters; Meyer v. Nebraska. To the contrary, this Court, for example, in Bolling v. Sharpe, while recognizing that the Fifth Amendment does not contain the “explicit safeguard” of an equal protection clause, nevertheless derived an equal protection principle from that Amendment’s Due Process Clause. . . .

	3 Alexander Hamilton was opposed to a bill of rights on the ground that it was unnecessary because the Federal Government was a government of delegated powers and it was not granted the power to intrude upon fundamental personal rights. The Federalist, No. 84. He also argued,

I go further, and affirm that bills of rights, in the sense and in the extent in which they are contended for, are not only unnecessary in the proposed constitution, but would even be dangerous. They would contain various exceptions to powers which are not granted; and on this very account, would afford a colourable pretext to claim more than were granted. For why declare that things shall not be done which there is no power to do? Why for instance, should it be said, that the liberty of the press shall not be restrained, when no power is given by which restrictions may be imposed? I will not contend that such a provision would confer a regulating power; but it is evident that it would furnish, to men disposed to usurp, a plausible pretence for claiming that power.



The Ninth Amendment and the Tenth Amendment, which provides, “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people,” were apparently also designed in part to meet the above-quoted argument of Hamilton.


	6 This Amendment has been referred to as “The Forgotten Ninth Amendment,” in a book with that title by Bennett B. Patterson (1955). Other commentary on the Ninth Amendment includes Redlich, Are There “Certain Rights . . . Retained by the People”? 37 N.Y.U. L. Rev. 787 (1962), and Kelsey, The Ninth Amendment of the Federal Constitution, 11 Ind. L.J. 309 (1936). As far as I am aware, until today this Court has referred to the Ninth Amendment only in United Public Workers v. Mitchell (1947); Tennessee Electric Power Co. v. TVA (1939); and Ashwander v. TVA (1936).
In United Public Workers v. Mitchell, the Court stated: “We accept appellants’ contention that the nature of political rights reserved to the people by the Ninth and Tenth Amendments [is] involved. The right claimed as inviolate may be stated as the right of a citizen to act as a party official or worker to further his own political views. Thus we have a measure of interference by the Hatch Act and the Rules with what otherwise would be the freedom of the civil servant under the First, Ninth and Tenth Amendments. And, if we look upon due process as a guarantee of freedom in those fields, there is a corresponding impairment of that right under the Fifth Amendment.”


	7 In light of the tests enunciated in these cases it cannot be said that a judge’s responsibility to determine whether a right is basic and fundamental in this sense vests him with unrestricted personal discretion. . . .

	* Indeed, my Brother Black, in arguing his thesis, is forced to lay aside a host of cases in which the Court has recognized fundamental rights in the Fourteenth Amendment without specific reliance upon the Bill of Rights.

	1 The phrase “right to privacy” appears first to have gained currency from an article written by Messrs. Warren and (later Mr. Justice) Brandeis in 1890 which urged that States should give some form of tort relief to persons whose private affairs were exploited by others. The Right to Privacy, 4 Harv. L. Rev. 193. . . . Thus the Supreme Court of Georgia, in granting a cause of action for damages to a man whose picture had been used in a newspaper advertisement without his consent, said that “A right of privacy in matters purely private is . . . derived from natural law” and that “The conclusion reached by us seems to be . . . thoroughly in accord with natural justice, with the principles of the law of every civilized nation, and especially with the elastic principles of the common law....” Pavesich v. New England Life Ins. Co., 122 Ga. 190 (1905). Observing that “the right of privacy . . . presses for recognition here,” today this Court, which I did not understand to have power to sit as a court of common law, now appears to be exalting a phrase which Warren and Brandeis used in discussing grounds for tort relief, to the level of a constitutional rule which prevents state legislatures from passing any law deemed by this Court to interfere with “privacy.”

	3 Indeed, Brother White appears to have gone beyond past pronouncements of the natural law due process theory, which at least said that the Court should exercise this unlimited power to declare state acts unconstitutional with “restraint.” He now says that, instead of being presumed constitutional, the statute here “bears a substantial burden of justification when attacked under the Fourteenth Amendment.”

	4 A collection of the catchwords and catchphrases invoked by judges who would strike down under the Fourteenth Amendment laws which offend their notions of natural justice would fill many pages. Thus it has been said that this Court can forbid state action which “shocks the conscience,” sufficiently to “shock itself into the protective arms of the Constitution.” It has been urged that States may not run counter to the “decencies of civilized conduct,” or “some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental,” or to “those canons of decency and fairness which express the notions of justice of English-speaking peoples,” or to “the community’s sense of fair play and decency.” It has been said that we must decide whether a state law is “fair, reasonable and appropriate,” or is rather “an unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal liberty or to enter into . . . contracts.” States, under this philosophy, cannot act in conflict with “deeply rooted feelings of the community,” or with “fundamental notions of fairness and justice.” Perhaps the clearest, frankest and briefest explanation of how this due process approach works is the statement in another case handed down today that this Court is to invoke the Due Process Clause to strike down state procedures or laws which it can “not tolerate.” Linkletter v. Walker (1965).

	7 In Meyer, in the very same sentence quoted in part by my Brethren in which he asserted that the Due Process Clause gave an abstract and inviolable right “to marry, establish a home and bring up children,” Mr. Justice McReynolds asserted also that the Due Process Clause prevented States from interfering with “the right of the individual to contract.”

	12 Of course one cannot be oblivious to the fact that Mr. Gallup has already published the results of a poll which he says show that 46% of the people in this country believe schools should teach about birth control. . . . I can hardly believe, however, that Brother Goldberg would view 46% of the persons polled as so overwhelming a proportion that this Court may now rely on it to declare that the Connecticut law infringes “fundamental” rights, and overrule the long-standing view of the people of Connecticut expressed through their elected representatives.

	1 The Amendments in question were, as everyone knows, originally adopted as limitations upon the power of the newly created Federal Government, not as limitation upon the powers of the individual States. But the Court has held that many of the provisions of the first eight amendments are fully embraced by the Fourteenth Amendment as limitations upon state action, and some members of the Court have held the view that the adoption of the Fourteenth Amendment made every provision of the first eight amendments fully applicable against the States.

	8 The Connecticut House of Representatives recently passed a bill (House Bill No. 2462) repealing the birth control law. The State Senate has apparently not yet acted on the measure, and today is relieved of that responsibility by the Court.

	1 Georgia Code Ann. 16-6-2 (1984) provides, in pertinent part, as follows:


	A person commits the offense of sodomy when he performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another. . . .

	A person convicted of the offense of sodomy shall be punished by imprisonment for not less than one nor more than 20 years. . . .






	8 Respondent does not defend the judgment below based on the Ninth Amendment, the Equal Protection Clause, or the Eighth Amendment.

	* [In 1986, Justice Powell told his fellow Justices that he had never met another gay person. That term “one of his four law clerks . . . was gay.” Adam Liptak, Exhibit A for a Major Shift: Justices’ Gay Clerks, N.Y. Times, June 8, 2013). After his retirement, Powell conceded, “I think I probably made a mistake in” Bowers. Justice Powell’s replacement, Justice Kennedy, would author each of the majority opinions in the landmark gay rights cases. — Eds.]

	1 Until 1968, Georgia defined sodomy as “the carnal knowledge and connection against the order of nature, by man with man, or in the same unnatural manner with woman.”

	5 The parallel between Loving and this case is almost uncanny. There, too, the State relied on a religious justification for its law. There, too, defenders of the challenged statute relied heavily on the fact that when the Fourteenth Amendment was ratified, most of the States had similar prohibitions. There, too, at the time the case came before the Court, many of the States still had criminal statutes concerning the conduct at issue. Yet the Court held, not only that the invidious racism of Virginia’s law violated the Equal Protection Clause, but also that the law deprived the Lovings of due process by denying them the “freedom of choice to marry” that had “long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.”

	* [Bowers v. Hardwick would be overturned seventeen years later in Lawrence v. Texas (2003). — Eds.]

	1 The Court’s suggestion, that adherence to tradition would require us to uphold laws against interracial marriage is entirely wrong. Any tradition in that case was contradicted by a text — an Equal Protection Clause that explicitly establishes racial equality as a constitutional value. See Loving v. Virginia (1967). The enterprise launched in Roe v. Wade (1973), by contrast, sought to establish — in the teeth of a clear, contrary tradition — a value found nowhere in the constitutional text. The Court’s contention, that the only way to protect childbirth is to protect abortion shows the utter bankruptcy of constitutional analysis deprived of tradition as a validating factor. It drives one to say that the only way to protect the right to eat is to acknowledge the constitutional right to starve oneself to death.

	13 See House Research Org., Laubenberg et al., Bill Analysis 10 (July 9, 2013) (“Higher standards could prevent the occurrence of a situation in Texas like the one recently exposed in Philadelphia, in which Dr. Kermit Gosnell was convicted of murder after killing babies who were born alive. A patient also died at that substandard clinic.”). The Court attempts to distinguish the Gosnell horror story by pointing to differences between Pennsylvania and Texas law. But Texas did not need to be in Pennsylvania’s precise position for the legislature to rationally conclude that a similar law would be helpful.

	18 The predominant attitude of tall-building lawyers with respect to the questions presented in these cases is suggested by the fact that the American Bar Association deemed it in accord with the wishes of its members to file a brief in support of the petitioners.

	22 If, even as the price to be paid for a fifth vote, I ever joined an opinion for the Court that began: “The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that allow persons, within a lawful realm, to define and express their identity,” I would hide my head in a bag. The Supreme Court of the United States has descended from the disciplined legal reasoning of John Marshall and Joseph Story to the mystical aphorisms of the fortune cookie.

	5 The suggestion of petitioners and their amici that antimiscegenation laws are akin to laws defining marriage as between one man and one woman is both offensive and inaccurate. “America’s earliest laws against interracial sex and marriage were spawned by slavery.” (citations omitted). [Justice Thomas’s own marriage would have been illegal under the antimiscegenation laws of Virginia. — Eds.]

	7 Concerns about threats to religious liberty in this context are not unfounded. During the hey-day of anti-miscegenation laws in this country, for instance, Virginia imposed criminal penalties on ministers who performed marriage in violation of those laws, though their religions would have permitted them to perform such ceremonies.
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PART IV THE FIRST AMENDMENT
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CHAPTER 9 Freedoms of Speech and Press

ASSIGNMENT 1

The federal courts did not protect the rights found in the First Amendment until the beginning of the twentieth century. Since then, the judiciary has developed a highly elaborate and complicated body of case law. It is impossible to do justice to this entire doctrine in an introductory class on constitutional law. Many law schools offer courses that exclusively focus on the First Amendment. There are also many casebooks devoted solely to this topic.

The following four chapters will provide a brief, but thorough introduction to four distinct topics raised by the First Amendment: the freedoms of speech and press (Chapter 9), the freedom of association (Chapter 10), the free exercise of religion (Chapter 11), and the prohibition of laws respecting an establishment of religion (Chapter 12).

We begin our study of the First Amendment with the provision that declares: “Congress shall make no law . . . abridging the freedom of speech, or of the press.”
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A. THE ORIGIN OF FREE SPEECH DOCTRINE


1. Sedition and the Original Meaning of the First Amendment

Today, political discourse can get ugly. But even the worst contemporary barbs pale in comparison with the vitriolic debates that occurred shortly after the framing. In the election of 1800, there were brutal fights between the Federalists, who held the White House and Congress, and their Republican opponents. (This conflict gave rise to the dispute in Marbury v. Madison (1803).) Hostility during this period was fueled in part by European intrigues to interfere with and subvert the new, independent government of the United States. This interference was widely feared by all sides. There was good reason to worry that such intrigues could destabilize the fledgling government, causing it to collapse, or worse, be brought under the control of a foreign power. President John Adams’s administration was wary of France’s influence. In particular, the Federalist Party was suspicious of Vice President Thomas Jefferson’s well-known affinity for France, where he had served as an ambassador.

In 1798, the Adams administration proposed, and the Federalist-dominated Congress enacted, a series of acts that have become infamous: the Alien Enemy Act, the Alien Friends Act, and the Sedition Act. The Alien Enemy Act empowered the President to deport “enemy” aliens affiliated with belligerent nations. This power was widely accepted. However, the Alien Friends Act empowered the President to expel aliens who were from friendly nations. He could unilaterally remove such aliens after designating them “dangerous to the peace and safety of the United States.” The Alien Friends Act provided, in part:


These early “Republican” opponents of the Adams administration were accused by Federalists of being “democrats,” then a term of opprobrium, much like the term “demagogue.” Eventually, these opponents of the Federalists took the name “Democrat” as the title of their new party, which survives to this day. Later the Federalists were supplanted by the Whigs, who were in turn replaced by the Republican Party.




That it shall be lawful for the President of the United States at any time during the continuance of this act, to order all such aliens as he shall judge dangerous to the peace and safety of the United States, or shall have reasonable grounds to suspect are concerned in any treasonable or secret machinations against the government thereof, to depart out of the territory of the United States, within such time as shall be expressed in such order. . . . And in case any alien, so ordered to depart, shall be found at large within the United States after the time limited in such order for his departure, and not having obtained a license shall not have conformed thereto, every such alien shall, on conviction thereof, be imprisoned for a term not exceeding three years, and shall never after be admitted to become a citizen of the United States.



The political motivation for the Alien Friends Act was obvious. At this time, a great proportion of residents in the United States were citizens of friendly foreign nations.
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The political motivation was even more obvious with the Sedition Act. The law allowed the Adams administration to prosecute its most strident and often vicious opponents. Section 1 of the Act prohibited any person from unlawfully combining or conspiring “together, with intent to oppose any measure or measures of the government of the United States,” or “to impede the operation of any law of the United States, or to intimidate or prevent any person holding a place or office in or under the government of the United States, from undertaking, performing or executing his trust or duty....”

Section 2 of the Sedition Act prohibited speech that was critical of the government:


[I]f any person shall write, print, utter or publish, or shall cause or procure to be written, printed, uttered or published, or shall knowingly and willingly assist or aid in writing, printing, uttering or publishing any false, scandalous and malicious writing or writings against the government of the United States, or either house of the Congress of the United States, or the President of the United States, with intent to defame the said government, or either house of the said Congress, or the said President, or to bring them, or either of them, into contempt or disrepute; or to excite against them, or either or any of them, the hatred of the good people of the United States, or to stir up sedition within the United States, or to excite any unlawful combinations therein, for opposing or resisting any law of the United States, or any act of the President of the United States, done in pursuance of any such law, or of the powers in him vested by the constitution of the United States, or to resist, oppose, or defeat any such law or act, or to aid, encourage or abet any hostile designs of any foreign nation against the United States, their people or government, then such person, being thereof convicted before any court of the United States having jurisdiction thereof, shall be punished by a fine not exceeding two thousand dollars, and by imprisonment not exceeding two years.




During the Adams administration, Thomas Jefferson was eager to create a counterforce to the Federalist press. He provided financial support to newspaper editor James Callender. Jefferson even reviewed proofs of a pamphlet that accused Federalists and the Adams administration of corruption. In June 1800, the Adams administration prosecuted Callender under the Sedition Act for publishing the pamphlet. Callender was convicted, fined $200, and imprisoned. Justice Samuel Chase, a Federalist, presided over the trial. Chase often lashed out against the defendant. On March 1, 1801, the last day of the Adams administration, Callender was released from jail. Following the election of 1800, Jefferson pardoned Callender. The Republican-controlled House later impeached Chase. He was nearly convicted in the Senate. Subsequently, Callender asked the President to appoint him as postmaster of Richmond, Virginia. When Jefferson refused, Callender became the editor of a Federalist newspaper, the Richmond Recorder. In a series of articles, Callender revealed that Jefferson had funded his pamphleteering. He even published letters from the former Vice President to prove their relationship. In response, Jefferson’s supporters accused Callender of giving his wife a venereal disease, and then abandoning her. Infuriated by these charges, Callender alleged that Jefferson fathered children with Sally Hemings, his slave.



The Sedition Act was actually more liberal than the English sedition law. The Sedition Act specified that “it shall be lawful for the defendant, upon the trial of the cause, to give in evidence in his defence, the truth of the matter contained in Republication charged 648as a libel.” In other words, a sedition conviction could be defeated if the defendant proved that his statement was true. In contrast, in England, it was thought that truthful libel, precisely because it was true, could be even more dangerously destructive of political authority than falsehoods. The Sedition Act also gave the jury the “right to determine the law and the fact, under the direction of the court, as in other cases.”

At the time, Federalist-appointed judges dominated the federal judiciary. The courts would not halt politically motivated prosecutions. As a result, the Republicans sought another way to “nullify” the laws: the Virginia and Kentucky legislatures declared that the Alien and Sedition Acts were unconstitutional. James Madison is credited with authoring the Virginia Resolution, and Thomas Jefferson with writing the Kentucky Resolution.


At the time Jefferson wrote the Kentucky Resolution, he was the sitting Vice President in the Federalist Adams administration. Under the original Constitution, the runner-up in the Electoral College vote for President became Vice President. As a result, the Vice President would likely be the President’s political opponent. The Twelfth Amendment, ratified in 1804, changed this procedure. Now, the President and Vice President can run together on the same party “ticket.”




STUDY GUIDE


	Is it entirely clear that the Virginia Resolution purported to “nullify” the Alien and Sedition Acts? What exactly does it propose?

	The Virginia Resolution proclaims that states have “the right, and are in duty bound, to interpose for arresting the progress of the evil.” What does “interpose” — or interposition — mean?





THE VIRGINIA RESOLUTION (December 24, 1798)

RESOLVED, That the General Assembly of Virginia, doth unequivocably express a firm resolution to maintain and defend the Constitution of the United States, and the Constitution of this State, against every aggression either foreign or domestic, and that they will support the government of the United States in all measures warranted by the former.

That this assembly most solemnly declares a warm attachment to the Union of the States, to maintain which it pledges all its powers; and that for this end, it is their duty to watch over and oppose every infraction of those principles which constitute the only basis of that Union, because a faithful observance of them, can alone secure its existence and the public happiness.

That this Assembly doth explicitly and peremptorily declare, that it views the powers of the federal government, as resulting from the compact, to which the states are parties; as limited by the plain sense and intention of the instrument constituting the compact; as no further valid that they are authorized by the grants enumerated in that compact; and that in case of a deliberate, palpable, and dangerous exercise of other 649powers, not granted by the said compact, the states who are parties thereto, have the right, and are in duty bound, to interpose for arresting the progress of the evil, and for maintaining within their respective limits, the authorities, rights and liberties appertaining to them.

That the General Assembly doth also express its deep regret, that a spirit has in sundry instances, been manifested by the federal government, to enlarge its powers by forced constructions of the constitutional charter which defines them; and that implications have appeared of a design to expound certain general phrases (which having been copied from the very limited grant of power, in the former articles of confederation were the less liable to be misconstrued) so as to destroy the meaning and effect, of the particular enumeration which necessarily explains and limits the general phrases; and so as to consolidate the states by degrees, into one sovereignty, the obvious tendency and inevitable consequence of which would be, to transform the present republican system of the United States, into an absolute, or at best a mixed monarchy.

That the General Assembly doth particularly protest against the palpable and alarming infractions of the Constitution, in the two late cases of the “Alien and Sedition Acts” passed at the last session of Congress; the first of which exercises a power no where delegated to the federal government, and which by uniting legislative and judicial powers to those of executive, subverts the general principles of free government; as well as the particular organization, and positive provisions of the federal constitution; and the other of which acts, exercises in like manner, a power not delegated by the constitution, but on the contrary, expressly and positively forbidden by one of the amendments thereto; a power, which more than any other, ought to produce universal alarm, because it is levelled against that right of freely examining public characters and measures, and of free communication among the people thereon, which has ever been justly deemed, the only effectual guardian of every other right.

That this state having by its Convention, which ratified the federal Constitution, expressly declared, that among other essential rights, “the Liberty of Conscience and of the Press cannot be cancelled, abridged, restrained, or modified by any authority of the United States,” and from its extreme anxiety to guard these rights from every possible attack of sophistry or ambition, having with other states, recommended an amendment for that purpose, which amendment was, in due time, annexed to the Constitution; it would mark a reproachable inconsistency, and criminal degeneracy, if an indifference were now shewn, to the most palpable violation of one of the Rights, thus declared and secured; and to the establishment of a precedent which may be fatal to the other.

That the good people of this commonwealth, having ever felt, and continuing to feel, the most sincere affection for their brethren of the other states; the truest anxiety for establishing and perpetuating the union of all; and the most scrupulous fidelity to that constitution, which is the pledge of mutual friendship, and the instrument of mutual happiness; the General Assembly doth solemnly appeal to the like dispositions of the other states, in confidence that they will concur with this commonwealth in declaring, as it does hereby declare, that the acts aforesaid, are unconstitutional; and that the necessary and proper measures will be taken by each, for co-operating with this state, in maintaining the Authorities, Rights, and Liberties, referred to the States respectively, or to the people.
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That the Governor be desired, to transmit a copy of the foregoing Resolutions to the executive authority of each of the other states, with a request that the same may be communicated to the Legislature thereof; and that a copy be furnished to each of the Senators and Representatives representing this state in the Congress of the United States.


STUDY GUIDE

Thomas Jefferson wrote the Kentucky Resolution. Unlike the Virginia Resolution, the Kentucky Resolution did use the term “nullification.” Is it clear that the proponents of the Kentucky Resolution believed that a federal law would become nonoperational because one state believed it to be unconstitutional?




THE KENTUCKY RESOLUTION (December 3, 1799)

RESOLUTIONS IN GENERAL ASSEMBLY: . . . RESOLVED, That this commonwealth considers the federal union, upon the terms and for the purposes specified in the late compact, as conducive to the liberty and happiness of the several states: That it does now unequivocally declare its attachment to the Union, and to that compact, agreeable to its obvious and real intention, and will be among the last to seek its dissolution: That if those who administer the general government be permitted to transgress the limits fixed by that compact, by a total disregard to the special delegations of power therein contained, annihilation of the state governments, and the erection upon their ruins, of a general consolidated government, will be the inevitable consequence: That the principle and construction contended for by sundry of the state legislatures, that the general government is the exclusive judge of the extent of the powers delegated to it, stop nothing short of despotism; since the discretion of those who administer the government, and not the constitution, would be the measure of their powers: That the several states who formed that instrument, being sovereign and independent, have the unquestionable right to judge of its infraction; and that a nullification, by those sovereignties, of all unauthorized acts done under colour of that instrument, is the rightful remedy: That this commonwealth does upon the most deliberate reconsideration declare, that the said alien and sedition laws, are in their opinion, palpable violations of the said constitution; and however cheerfully it may be disposed to surrender its opinion to a majority of its sister states in matters of ordinary or doubtful policy; yet, in momentous regulations like the present, which so vitally wound the best rights of the citizen, it would consider a silent acquiescence as highly criminal: That although this commonwealth as a party to the federal compact; will bow to the laws of the Union, yet it does at the same time declare, that it will not now, nor ever hereafter, cease to oppose in a constitutional manner, every attempt from what quarter soever offered, to violate that compact:

AND FINALLY, in order that no pretexts or arguments may be drawn from a supposed acquiescence on the part of this commonwealth in the constitutionality of those laws, and be thereby used as precedents for similar future violations of federal compact; this commonwealth does now enter against them, its SOLEMN PROTEST.
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In the election of 1800, Jefferson narrowly defeated Adams, in part due to the controversy surrounding the prosecutions brought under the Alien and Sedition Acts. This election came to be known as the “Revolution of 1800.” Jefferson or his allies paid the fines of those who were prosecuted under the Acts. As President, Jefferson pardoned those who had been convicted and imprisoned. In 1800, James Madison published a lengthy report that defended the Virginia Resolution from its critics. Spencer Roane, a judge on the Virginia Supreme Court, later described the report as “the Magna Charta” of the Republican party “after the great struggle in the year 1799.”

In the report, Madison contended that Congress lacked the enumerated power to regulate the press. At common law in England, Parliament had the power to punish sedition. Therefore, defenders of the Sedition Act argued that Congress had the authority under the Necessary and Proper Clause to make laws codifying or modifying the common law. Madison maintained that this theory threatened the scheme of enumerated powers. The English common law was coextensive with the police power that had been reserved to the states. If Congress also had this same police power, the enumeration of powers in Article I did not define the full scope of federal power.

Madison also made a secondary claim. He argued that the Sedition Act violated the First Amendment. His discussion illuminates two theories about our freedom of speech. Under the first theory, the freedom of speech is limited to the British concept of “prior restraint”: people could not be silenced in advance, but they can still be held accountable for their speech according to common law. The second theory is distinctively American: the government should not constrain the exercise of free expression, either before or after the fact. Here are Madison’s key points:


	The “right of freedom of speech” is broader than the British protection against “prior restraint.”
The freedom of the press under the common law is, in the defences of the sedition-act, made to consist in an exemption from all previous restraint on printed publications, by persons authorized to inspect and prohibit them. It appears to the committee, that this idea of the freedom of the press, can never be admitted to be the American idea of it: since a law inflicting penalties on printed publications, would have a similar effect with a law authorizing a previous restraint on them. It would seem a mockery to say, that no law should be passed, preventing publications from being made, but that laws might be passed for punishing them in case they should be made. The essential difference between the British government, and the American constitutions, will place this subject in the clearest light.


	Whereas the British have a monarch who is deemed to be infallible, a parliament that is omnipotent, and a bill of rights that applies only to the King, in the United States, all three branches of government are subordinate to the sovereign people, with amendments that restrict legislative as well as executive power.
In the British government, the danger of encroachments on the rights of the people, is understood to be confined to the executive magistrate. The representatives of the people in the legislature, are not only exempt themselves, from distrust, but are considered as 652sufficient guardians of the rights of their constituents against the danger from the executive. Hence it is a principle, that the parliament is unlimited in its power; or, in their own language, is omnipotent. Hence, too, all the ramparts for protecting the rights of the people, such as their magna charta, their bill of rights, &c., are not reared against the parliament, but against the royal prerogative. They are merely legislative precautions against executive usurpations. Under such a government as this, an exemption of the press from previous restraint by licensers appointed by the king, is all the freedom that can be secured to it.

In the United States, the case is altogether different. The people, not the government, possess the absolute sovereignty. The legislature, no less than the executive, is under limitations of power. Encroachments are regarded as possible from the one, as well as from the other. Hence, in the United States, the great and essential rights of the people are secured against legislative, as well as against executive ambition. They are secured, not by laws paramount to prerogative, but by constitutions paramount to laws. This security of the freedom of the press requires, that it should be exempt, not only from previous restraint by the executive, as in Great Britain, but from legislative restraint also; and this exemption, to be effectual, must be an exemption not only from the previous inspection of licensers, but from the subsequent penalty of laws.


	The British common law of libel cannot, therefore, provide the American conception of the freedom of the press.
The state of the press, therefore, under the common law, cannot, in this point of view, be the standard of its freedom in the United States. . . . The nature of governments elective, limited, and responsible, in all their branches, may well be supposed to require a greater freedom of animadversion than might be tolerated by the genius of such a government as that of Great Britain. In the latter, it is a maxim, that the king, an hereditary, not a responsible magistrate, can do no wrong; and that the legislature, which in two-thirds of its composition, is also hereditary, not responsible, can do what it pleases. In the United States, the executive magistrates are not held to be infallible, nor the legislatures to be omnipotent; and both being elective, are both responsible. Is it not natural and necessary, under such different circumstances, that a different degree of freedom, in the use of the press, should be contemplated? . . .


	However noxious the press may be, a free press is necessary for the triumph of reason and humanity over error and oppression.
Some degree of abuse is inseparable from the proper use of everything; and in no instance is this more true, than in that of the press. It has accordingly been decided by the practice of the states, that it is better to leave a few of its noxious branches to their luxuriant growth, than by pruning them away, to injure the vigour of those yielding the proper fruits. And can the wisdom of this policy be doubted by any who reflect, that to the press alone, chequered as it is with abuses, the world is indebted for all the triumphs which have been gained by reason and humanity, over error and oppression; who reflect, that to the same beneficent source, the United States owe much of the lights which conducted them to the rank of a free and independent nation; and which have improved their political system into a shape so auspicious to their happiness. Had “sedition-acts,” forbidding every publication that might bring the constituted agents into contempt or disrepute, or that might excite the hatred of the people against the authors of unjust or pernicious measures, been uniformly enforced against the press, might not the United 653States have been languishing at this day, under the infirmities of a sickly confederation? Might they not possibly be miserable colonies, groaning under a foreign yoke? . . .


	Finding a common law power to regulate seditious libel in Congress is contrary to the arguments made by Federalist supporters of the Constitution at the state ratification conventions when responding to fears about the scope of the Necessary and Proper Clause and the absence of a bill of rights.
When the Constitution was under the discussions which preceded its ratification, it is well known, that great apprehensions were expressed by many, lest the omission of some positive exception from the powers delegated, of certain rights, and of the freedom of the press particularly, might expose them to danger of being drawn by construction within some of the powers vested in Congress; more especially of the power to make all laws necessary and proper for carrying their other powers into execution. In reply to this objection, it was invariably urged to be a fundamental and characteristic principle of the Constitution, that all powers not given by it, were reserved; that no powers were given beyond those enumerated in the Constitution, and such as were fairly incident to them; that the power over the rights in question, and particularly over the press, was neither among the enumerated powers, nor incident to any of them; and consequently that an exercise of any such power, would be a manifest usurpation. It is painful to remark, how much the arguments now employed in behalf of the sedition-act, are at variance with the reasoning which then justified the Constitution, and invited its ratification. . . .


	If the amendments do not wholly exempt the press from the power of Congress, they would have failed in their purpose.
The proposition of amendments made by Congress is introduced in the following terms: “The conventions of a number of the states having at the time of their adopting the Constitution expressed a desire, in order to prevent misconstructions or abuse of its powers, that further declaratory and restrictive clauses should be added; and as extending the ground of public confidence in the government, will best ensure the beneficent ends of its institutions.”

Here is the most satisfactory and authentic proof, that the several amendments proposed, were to be considered as either declaratory or restrictive; and whether the one or the other, as corresponding with the desire expressed by a number of the states, and as extending the ground of public confidence in the government. Under any other construction of the amendment relating to the press, than that it declared the press to be wholly exempt from the power of Congress, the amendment could neither be said to correspond with the desire expressed by a number of the states, nor be calculated to extend the ground of public confidence in the government. . . .


	The expression of opinion by state legislatures that an act of Congress is unconstitutional does not intrude into the proper province of the federal judiciary.
It has been said, that it belongs to the judiciary of the United States, and not the state legislatures, to declare the meaning of the Federal Constitution. But a declaration that proceedings of the Federal Government are not warranted by the Constitution, is a 654novelty neither among the citizens, nor among the legislatures of the states; nor are the citizens or the legislature of Virginia, singular in the example of it.

Nor can the declarations of either, whether affirming or denying the constitutionality of measures of the Federal Government, or whether made before or after judicial decisions thereon, be deemed, in any point of view, an assumption of the office of the judge. The declarations, in such cases, are expressions of opinion, unaccompanied with any other effect than what they may produce on opinion, by exciting reflection. The expositions of the judiciary, on the other hand, are carried into immediate effect by force. The former may lead to a change in the legislative expression of the general will; possibly to a change in the opinion of the judiciary; the latter enforces the general will, whilst that will and that opinion continue unchanged.

And if there be no impropriety in declaring the unconstitutionality of proceedings in the Federal Government, where can be the impropriety of communicating the declaration to other states, and inviting their concurrence in a like declaration? What is allowable for one, must be allowable for all; and a free communication among the states, where the Constitution imposes no restraint, is as allowable among the state governments as among other public bodies or private citizens. . . .


	The states are guardians of liberty.
It cannot be forgotten, that among the arguments addressed to those who apprehended danger to liberty from the establishment of the General Government over so great a country, the appeal was emphatically made to the intermediate existence of the state governments, between the people and that government, to the vigilance with which they would descry the first symptoms of usurpation, and to the promptitude with which they would sound the alarm to the public. This argument was probably not without its effect; and if it was a proper one then, to recommend the establishment of the Constitution, it must be a proper one now, to assist in its interpretation. . . .






The Supreme Court never ruled on the constitutionality of the Sedition Act during the Adams administration. Indeed, Chief Justice Marshall, while riding circuit, permitted a prosecution under the law. However, this law would not stand the test of time. In New York Times v. Sullivan (1964), the Supreme Court favorably cited Madison and Jefferson’s criticism of the Sedition Act. Justice Brennan wrote for a unanimous Court: “Although the Sedition Act was never tested in this Court, the attack upon its validity has carried the day in the court of history.”




2. The Bad Tendency Test

During World War I, the Wilson administration prosecuted war critics under the Espionage Act as a means to silence them. In 1919, the Supreme Court considered the constitutionality of three sedition trials. Justice Holmes wrote the majority opinions in the first two appeals, Schenck v. United States and Debs v. United States. Both cases, decided in March 1919, upheld the prosecutions. In Schenck, Holmes found that the government could punish speech that presents a “clear and present danger.” In Debs, however, Holmes made clear that this memorable phrase was his way of expressing the so-called Bad Tendency Test. With this test, the government can prohibit speech that, in 655Holmes’s words, has the “natural tendency and reasonably probable effect” of inducing unlawful behavior. The third case, Abrams v. United States, was decided in November 1919. Here, Justice Holmes dissented, and would have found the prosecutions unconstitutional. Holmes did not think that Abrams’s speech had such a “bad tendency.”

The Supreme Court would continue to apply the “clear and present danger” test for five decades. Initially, the Court’s precedents only applied this doctrine to federal restrictions on speech. Soon, however, the Supreme Court extended this doctrine to its review of state laws. In Gitlow v. New York (1925), the Court found that the Fourteenth Amendment restricts state regulations on speech. And in Stromberg v. California (1931), the Court invoked the Fourteenth Amendment to declare unconstitutional a state law restricting speech.

Eventually, in Brandenburg v. Ohio (1969), the Court formally abandoned the Bad Tendency Test from Schenck and Debs. The Warren Court replaced that doctrine with a standard that was more protective of free speech: the Imminent Lawless Action Test. The Brandenburg test holds that the government can punish speech that is “directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”


STUDY GUIDE


	Schenck and Debs, which were both decided in March 1919, upheld the defendants’ convictions. Yet, the doctrine developed in these cases would be used to limit governmental restrictions of speech in other cases. Can you identify how this doctrine developed?

	Is there any difference between the laws enforced in these cases and the Sedition Act of 1798?

	In Schenck, Justice Holmes makes his famous and oft-quoted analogy to a prohibition on “shouting fire in a crowded theater.” But he referred to “falsely shouting fire in a crowded theater.” Five decades later, the Supreme Court effectively overturned this standard. Brandenburg v. Ohio (1969) held that the government cannot “forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”





Schenck v. United States 249 U.S. 47 (1919)
[image: ] Video on CasebookConnect.com

Mr. Justice Holmes delivered the opinion of the court.

This is an indictment in three counts. The first charges a conspiracy to violate the Espionage Act of June 15, 1917, by causing and attempting to cause insubordination, &c., in the military and naval forces of the United States, and to obstruct the recruiting and enlistment service of the United States, when the United States was at war with the German Empire, to-wit, that the defendant wilfully conspired to have printed and circulated to men who had been called and accepted for military service under the Act of May 18, 1917, a document set forth and alleged to be calculated to cause such insubordination and obstruction. The count alleges overt acts in pursuance of the conspiracy, ending 656in the distribution of the document set forth. The second count alleges a conspiracy to commit an offense against the United States, to-wit, to use the mails for the transmission of matter declared to be non-mailable by Title XII, §2 of the Act of June 15, 1917, to-wit, the above mentioned document, with an averment of the same overt acts. The third count charges an unlawful use of the mails for the transmission of the same matter and otherwise as above. The defendants were found guilty on all the counts. They set up the First Amendment to the Constitution forbidding Congress to make any law abridging the freedom of speech, or of the press. . . .


[image: Photograph of Justice Oliver Wendell Holmes, Jr. posed at a desk]

Justice Oliver Wendell Holmes, Jr.

The document in question upon its first printed side recited the first section of the Thirteenth Amendment, said that the idea embodied in it was violated by the Conscription Act and that a conscript is little better than a convict. In impassioned language it intimated that conscription was despotism in its worst form and a monstrous wrong against humanity in the interest of Wall Street’s chosen few. It said, “Do not submit to intimidation,” but in form at least confined itself to peaceful measures such as a petition for the repeal of the act. The other and later printed side of the sheet was headed “Assert Your Rights.” It stated reasons for alleging that any one violated the Constitution when he refused to recognize “your right to assert your opposition to the draft,” and went on, “If you do not assert and support your rights, you are helping to deny or disparage rights which it is the solemn duty of all citizens and residents of the United States to retain.” It described the arguments on the other side as coming from cunning politicians and a mercenary capitalist press, and even silent consent to the conscription law as helping to support an infamous conspiracy. It denied the power to send our citizens away to foreign shores to shoot up the people of other lands, and added that words could not express the condemnation such cold-blooded ruthlessness deserves, &c., &c., winding up, “You must do your share to maintain, support and uphold the rights of the people of this country.” Of course the document would not have been sent unless it had been intended to have some effect, and we do not see what effect it could be expected to have upon persons subject to the draft except to influence them to obstruct the carrying of it out. The defendants do not deny that the jury might find against them on this point.

But it is said, suppose that that was the tendency of this circular, it is protected by the First Amendment to the Constitution. Two of the strongest expressions are said to be quoted respectively from well-known public men. It well may be that the prohibition of laws abridging the freedom of speech is not confined to previous restraints, although to prevent them may have been the main purpose. . . . We admit that in many places and in ordinary times the defendants in saying all that was said in the circular would have been within their constitutional rights. But the character of every act depends upon the circumstances in which it is done. The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic. It does not even protect a man from an injunction against uttering words that may have all the effect of force. The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent. It is a question of 657proximity and degree. When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight and that no Court could regard them as protected by any constitutional right. It seems to be admitted that if an actual obstruction of the recruiting service were proved, liability for words that produced that effect might be enforced. . . .

Judgments affirmed.
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Eugene Debs (seen above addressing a crowd) ran for President of the United States on the Socialist Party ticket five times. In 1912, he garnered nearly 6 percent of the popular vote — his best showing. Debs made his fifth and final presidential run in 1920. At the time, he was serving a ten-year sentence in prison after the Supreme Court upheld his conviction. In 1921, President Warren G. Harding — a Republican — pardoned Debs.





Debs v. United States 249 U.S. 211 (1919)
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Mr. Justice Holmes delivered the opinion of the court.

This is an indictment under the Espionage Act of June 15, 1917. . . . [It is alleged] that on or about June 16, 1918, at Canton, Ohio, the defendant caused and incited and attempted to cause and incite insubordination, disloyalty, mutiny and refusal of duty in the military and naval forces of the United States and with intent so to do delivered, to an assembly of people, a public speech, set forth. The fourth count alleges that he obstructed 658and attempted to obstruct the recruiting and enlistment service of the United States and to that end and with that intent delivered the same speech, again set forth. There was a demurrer to the indictment on the ground that the statute is unconstitutional as interfering with free speech, contrary to the First Amendment, and to the several counts as insufficiently stating the supposed offence. . . . The defendant was found guilty and was sentenced to ten years’ imprisonment on each of the two counts, the punishment to run concurrently on both.

The main theme of the speech was Socialism, its growth, and a prophecy of its ultimate success. With that we have nothing to do, but if a part or the manifest intent of the more general utterances was to encourage those present to obstruct the recruiting service and if in passages such encouragement was directly given, the immunity of the general theme may not be enough to protect the speech. The speaker began by saying that he had just returned from a visit to the workhouse in the neighborhood where three of their most loyal comrades were paying the penalty for their devotion to the working class — these being Wagenknecht, Baker and Ruthenberg, who had been convicted of aiding and abetting another in failing to register for the draft. He said that he had to be prudent and might not be able to say all that he thought, thus intimating to his hearers that they might infer that he meant more, but he did say that those persons were paying the penalty for standing erect and for seeking to pave the way to better conditions for all mankind. Later he added further eulogies and said that he was proud of them. He then expressed opposition to Prussian militarism in a way that naturally might have been thought to be intended to include the mode of proceeding in the United States.

After considerable discourse that it is unnecessary to follow, he took up the case of Kate Richards O’Hare, convicted of obstructing the enlistment service, praised her for her loyalty to Socialism and otherwise, and said that she was convicted on false testimony, under a ruling that would seem incredible to him if he had not had some experience with a Federal Court. We mention this passage simply for its connection with evidence put in at the trial. The defendant spoke of other cases, and then, after dealing with Russia, said that the master class has always declared the war and the subject class has always fought the battles — that the subject class has had nothing to gain and all to lose, including their lives; that the working class, who furnish the corpses, have never yet had a voice in declaring war and never yet had a voice in declaring peace. “You have your lives to lose; you certainly ought to have the right to declare war if you consider a war necessary.” The defendant next mentioned Rose Pastor Stokes, convicted of attempting to cause insubordination and refusal of duty in the military forces of the United States and obstructing the recruiting service. He said that she went out to render her service to the cause in this day of crises, and they sent her to the penitentiary for ten years; that she had said no more than the speaker had said that afternoon; that if she was guilty so was he, and that he would not be cowardly enough to plead his innocence; but that her message that opened the eyes of the people must be suppressed, and so after a mock trial before a packed jury and a corporation tool on the bench, she was sent to the penitentiary for ten years.

There followed personal experiences and illustrations of the growth of socialism, a glorification of minorities, and a prophecy of the success of the international Socialist crusade, with the interjection that “you need to know that you are fit for something better than slavery and cannon fodder.” The rest of the discourse had only the indirect 659though not necessarily ineffective bearing on the offences alleged that is to be found in the usual contrasts between capitalists and laboring men, sneers at the advice to cultivate war gardens, attribution to plutocrats of the high price of coal, &c., with the implication running through it all that the working men are not concerned in the war, and a final exhortation, “Don’t worry about the charge of treason to your masters; but be concerned about the treason that involves yourselves.” The defendant addressed the jury himself, and while contending that his speech did not warrant the charges said “I have been accused of obstructing the war. I admit it. Gentlemen, I abhor war. I would oppose the war if I stood alone.” The statement was not necessary to warrant the jury in finding that one purpose of the speech, whether incidental or not does not matter, was to oppose not only war in general but this war, and that the opposition was so expressed that its natural and intended effect would be to obstruct recruiting. If that was intended and if, in all the circumstances, that would be its probable effect, it would not be protected by reason of its being part of a general program and expressions of a general and conscientious belief.

The chief defences upon which the defendant seemed willing to rely were the denial that we have dealt with and that based upon the First Amendment to the Constitution, disposed of in Schenck v. United States. . . .

Evidence that the defendant accepted this view and this declaration of his duties at the time that he made his speech is evidence that if in that speech he used words tending to obstruct the recruiting service he meant that they should have that effect. The principle is too well established and too manifestly good sense to need citation of the books. We should add that the jury were most carefully instructed that they could not find the defendant guilty for advocacy of any of his opinions unless the words used had as their natural tendency and reasonably probable effect to obstruct the recruiting service, &c., and unless the defendant had the specific intent to do so in his mind. . . .

Judgment affirmed.


STUDY GUIDE


	Abrams v. United States was decided in November 1919, eight months after Schenck and Debs. Why does Justice Holmes, now in dissent, think that the line he drew in Schenck and Debs was crossed by the Abrams prosecutions? (Professor Thomas Healy explained why Holmes changed his mind about how stringently to protect free speech during those months.*)

	In Abrams, Justice Holmes asserted that the marketplace of ideas is “the theory of our Constitution.” However, in Lochner, he maintained that the “Constitution is not intended to embody a particular economic theory” but instead “is made for people of fundamentally differing views.” Are these two opinions in tension? Does the Constitution have a “theory”?
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Abrams v. United States 250 U.S. 616 (1919)
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Mr. Justice Clarke delivered the opinion of the court.

On a single indictment, containing four counts, the five plaintiffs in error, hereinafter designated the defendants, were convicted of conspiring to violate provisions of the Espionage Act of Congress (June 15, 1917).

Each of the first three counts charged the defendants with conspiring, when the United States was at war with the Imperial Government of Germany, to unlawfully utter, print, write and publish: In the first count, “disloyal, scurrilous and abusive language about the form of government of the United States”; in the second count, language “intended to bring the form of government of the United States into contempt, scorn, contumely, and disrepute”; and in the third count, language “intended to incite, provoke and encourage resistance to the United States in said war.” The charge in the fourth count was that the defendants conspired “when the United States was at war with the Imperial German Government, . . . unlawfully and willfully, by utterance, writing, printing and publication to urge, incite and advocate curtailment of production of things and products, to wit, ordnance and ammunition, necessary and essential to the prosecution of the war.” . . .

It was charged in each count of the indictment that it was a part of the conspiracy that the defendants would attempt to accomplish their unlawful purpose by printing, writing and distributing in the City of New York many copies of a leaflet or circular, printed in the English language, and of another printed in the Yiddish language, copies of which, properly identified, were attached to the indictment.

All of the five defendants were born in Russia. They were intelligent, had considerable schooling, and at the time they were arrested they had lived in the United States terms varying from five to ten years, but none of them had applied for naturalization. Four of them testified as witnesses in their own behalf, and of these three frankly avowed that they were “rebels,” “revolutionists,” “anarchists,” that they did not believe in government in any form, and they declared that they had no interest whatever in the government of the United States. The fourth defendant testified that he was a “socialist” and believed in “a proper kind of government, not capitalistic,” but in his classification the government of the United States was “capitalistic.” . . .

On the record thus described it is argued, somewhat faintly, that the acts charged against the defendants were not unlawful because within the protection of that freedom of speech and of the press which is guaranteed by the First Amendment to the Constitution of the United States, and that the entire Espionage Act is unconstitutional because in conflict with that amendment.

This contention is sufficiently discussed and is definitely negatived in Schenck v. United States (1919) and Baer v. United States (1919); and in Frohwerk v. United States (1919).

The claim chiefly elaborated upon by the defendants in the oral argument and in their brief is that there is no substantial evidence in the record to support the judgment upon the verdict of guilty and that the motion of the defendants for an instructed verdict in their favor was erroneously denied. A question of law is thus presented, which calls for 661an examination of the record, not for the purpose of weighing conflicting testimony, but only to determine whether there was some evidence, competent and substantial, before the jury, fairly tending to sustain the verdict.

[The Court then examines at length the substance of the pamphlets and concludes:] This is not an attempt to bring about a change of administration by candid discussion, for no matter what may have incited the outbreak on the part of the defendant anarchists, the manifest purpose of such a publication was to create an attempt to defeat the war plans of the Government of the United States, by bringing upon the country the paralysis of a general strike, thereby arresting the production of all munitions and other things essential to the conduct of the war. . . . That the interpretation we have put upon these articles, circulated in the greatest port of our land, from which great numbers of soldiers were at the time taking ship daily, and in which great quantities of war supplies of every kind were at the time being manufactured for transportation overseas, is not only the fair interpretation of them, but . . . is the meaning which their authors consciously intended should be conveyed by them to others. . . .

These excerpts sufficiently show, that while the immediate occasion for this particular outbreak of lawlessness, on the part of the defendant alien anarchists, may have been resentment caused by our Government sending troops into Russia as a strategic operation against the Germans on the eastern battle front, yet the plain purpose of their propaganda was to excite, at the supreme crisis of the war, disaffection, sedition, riots, and, as they hoped, revolution, in this country for the purpose of embarrassing and if possible defeating the military plans of the Government in Europe. A technical distinction may perhaps be taken between disloyal and abusive language applied to the form of our government or language intended to bring the form of our government into contempt and disrepute, and language of like character and intended to produce like results directed against the President and Congress, the agencies through which that form of government must function in time of war. But it is not necessary to a decision of this case to consider whether such distinction is vital or merely formal, for the language of these circulars was obviously intended to provoke and to encourage resistance to the United States in the war, as the third count runs, and, the defendants, in terms, plainly urged and advocated a resort to a general strike of workers in ammunition factories for the purpose of curtailing the production of ordnance and munitions necessary and essential to the prosecution of the war as is charged in the fourth count. Thus it is clear not only that some evidence but that much persuasive evidence was before the jury tending to prove that the defendants were guilty as charged in both the third and fourth counts of the indictment and under the long established rule of law hereinbefore stated the judgment of the District Court must be

Affirmed.

Mr. Justice Holmes, with whom Mr. Justice Brandeis concurs, dissenting. . . .

I never have seen any reason to doubt that the questions of law that alone were before this Court in the Cases of Schenck, Frohwerk, and Debs were rightly decided. [Holmes authored the majority opinion in each case. — Eds.] I do not doubt for a moment that by the same reasoning that would justify punishing persuasion to murder, the United States constitutionally may punish speech that produces or is intended to produce a clear and imminent danger that it will bring about forthwith certain substantive evils that the 662United States constitutionally may seek to prevent. The power undoubtedly is greater in time of war than in time of peace because war opens dangers that do not exist at other times.

But as against dangers peculiar to war, as against others, the principle of the right to free speech is always the same. It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned. Congress certainly cannot forbid all effort to change the mind of the country. Now nobody can suppose that the surreptitious publishing of a silly leaflet by an unknown man, without more, would present any immediate danger that its opinions would hinder the success of the government arms or have any appreciable tendency to do so. Publishing those opinions for the very purpose of obstructing however, might indicate a greater danger and at any rate would have the quality of an attempt. So I assume that the second leaflet if published for the purposes alleged in the fourth count might be punishable. But it seems pretty clear to me that nothing less than that would bring these papers within the scope of this law. An actual intent . . . is necessary to constitute an attempt, where a further act of the same individual is required to complete the substantive crime. . . . It is necessary where the success of the attempt depends upon others because if that intent is not present the actor’s aim may be accomplished without bringing about the evils sought to be checked. An intent to prevent interference with the revolution in Russia might have been satisfied without any hindrance to carrying on the war in which we were engaged.

I do not see how anyone can find the intent required by the statute in any of the defendants’ words. The second leaflet is the only one that affords even a foundation for the charge, and there, without invoking the hatred of German militarism expressed in the former one, it is evident from the beginning to the end that the only object of the paper is to help Russia and stop American intervention there against the popular government — not to impede the United States in the war it was carrying on. . . .

In this case sentences of twenty years imprisonment have been imposed for the publishing of two leaflets that I believe the defendants had as much right to publish as the Government has to publish the Constitution of the United States now vainly invoked by them. Even if I am technically wrong and enough can be squeezed from these poor and puny anonymities to turn the color of legal litmus paper; I will add, even if what I think the necessary intent were shown; the most nominal punishment seems to me all that possibly could be inflicted, unless the defendants are to be made to suffer not for what the indictment alleges but for the creed that they avow — a creed that I believe to be the creed of ignorance and immaturity when honestly held, as I see no reason to doubt that it was held here but which, although made the subject of examination at the trial, no one has a right even to consider in dealing with the charges before the Court.

Persecution for the expression of opinions seems to me perfectly logical. If you have no doubt of your premises or your power and want a certain result with all your heart you naturally express your wishes in law and sweep away all opposition. To allow opposition by speech seems to indicate that you think the speech impotent, as when a man says that he has squared the circle, or that you do not care whole-heartedly for the result, or that you doubt either your power or your premises. But when men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas — that the best test of truth is the power of the thought to get itself 663accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out. That at any rate is the theory of our Constitution. It is an experiment, as all life is an experiment. Every year if not every day we have to wager our salvation upon some prophecy based upon imperfect knowledge. While that experiment is part of our system I think that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country. I wholly disagree with the argument of the Government that the First Amendment left the common law as to seditious libel in force. History seems to me against the notion. I had conceived that the United States through many years had shown its repentance for the Sedition Act of 1798, by repaying fines that it imposed. Only the emergency that makes it immediately dangerous to leave the correction of evil counsels to time warrants making any exception to the sweeping command, “Congress shall make no law . . . abridging the freedom of speech.” Of course I am speaking only of expressions of opinion and exhortations, which were all that were uttered here, but I regret that I cannot put into more impressive words my belief that in their conviction upon this indictment the defendants were deprived of their rights under the Constitution of the United States.



In Gitlow v. People of the State of New York (1925), the Court rejected a First Amendment challenge to a state prosecution. Yet Gitlow is still noteworthy. This case held — with surprisingly little discussion — that the First Amendment also restricts state laws, by virtue of the Due Process Clause of the Fourteenth Amendment.


STUDY GUIDE


	The First Amendment provides that “Congress shall make no law . . . abridging the freedom of speech.” Does this provision impose limitations on state action? Did the ratification of the Fourteenth Amendment change the answer to this question?

	What level of scrutiny does the Court use to review the law restricting the freedom of speech?

	Gitlow was decided thirteen years before United States v. Carolene Products (1938). Yet, even at this early date, the Court still reviewed the New York law with a “presumption . . . in favor of the validity.”






Gitlow v. People of State of New York 268 U.S. 652 (1925)
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Mr. Justice Sanford delivered the opinion of the court.

Benjamin Gitlow was indicted in the Supreme Court of New York, with three others, for the statutory crime of criminal anarchy. He was separately tried, convicted, and 664sentenced to imprisonment. . . . The contention here is that the statute, by its terms and as applied in this case, is repugnant to the due process clause of the Fourteenth Amendment. Its material provisions are:


“§160. Criminal anarchy defined. Criminal anarchy is the doctrine that organized government should be overthrown by force or violence, or by assassination of the executive head or of any of the executive officials of government, or by any unlawful means. The advocacy of such doctrine either by word of mouth or writing is a felony.

§161. Advocacy of criminal anarchy. Any person who:


	By word of mouth or writing advocates, advises or teaches the duty, necessity or propriety of overthrowing or overturning organized government by force or violence, or by assassination of the executive head or of any of the executive officials of government, or by any unlawful means; or,

	Prints, publishes, edits, issues or knowingly circulates, sells, distributes or publicly displays any book, paper, document, or written or printed matter in any form, containing or advocating, advising or teaching the doctrine that organized government should be overthrown by force, violence or any unlawful means,...”



Is guilty of a felony and punishable” by imprisonment or fine, or both. . . .



The following facts were established on the trial by undisputed evidence and admissions: The defendant is a member of the Left Wing Section of the Socialist Party, a dissenting branch or faction of that party formed in opposition to its dominant policy of “moderate Socialism.” Membership in both is open to aliens as well as citizens. The Left Wing Section was organized nationally at a conference in New York City in June, 1919, attended by ninety delegates from twenty different States. The conference elected a National Council, of which the defendant was a member, and left to it the adoption of a “Manifesto.” This was published in The Revolutionary Age, the official organ of the Left Wing. The defendant was on the board of managers of the paper and was its business manager. He arranged for the printing of the paper and took to the printer the manuscript of the first issue which contained the Left Wing Manifesto, and also a Communist Program and a Program of the Left Wing that had been adopted by the conference. Sixteen thousand copies were printed, which were delivered at the premises in New York City used as the office of the Revolutionary Age and the headquarters of the Left Wing, and occupied by the defendant and other officials. . . .

There was no evidence of any effect resulting from the publication and circulation of the Manifesto. . . . The sole contention here is, essentially, that as there was no evidence of any concrete result flowing from the publication of the Manifesto or of circumstances showing the likelihood of such result, the statute as construed and applied by the trial court penalizes the mere utterance, as such, of “doctrine” having no quality of incitement, without regard either to the circumstances of its utterance or to the likelihood of unlawful sequences; and that, as the exercise of the right of free expression with relation to government is only punishable “in circumstances involving likelihood of substantive evil,” the statute contravenes the due process clause of the Fourteenth Amendment. The argument in support of this contention rests primarily upon the following propositions: 1st, That the “liberty” protected by the Fourteenth Amendment includes the liberty of speech and of the press; and 2d, That while liberty of expression “is not absolute,” it may be restrained “only in circumstances where its exercise bears a 665causal relation with some substantive evil, consummated, attempted or likely,” and as the statute “takes no account of circumstances,” it unduly restrains this liberty and is therefore unconstitutional.

The precise question presented, and the only question which we can consider under this writ of error, then is, whether the statute, as construed and applied in this case, by the state courts, deprived the defendant of his liberty of expression in violation of the due process clause of the Fourteenth Amendment.

The statute does not penalize the utterance or publication of abstract “doctrine” or academic discussion having no quality of incitement to any concrete action. It is not aimed against mere historical or philosophical essays. It does not restrain the advocacy of changes in the form of government by constitutional and lawful means. What it prohibits is language advocating, advising or teaching the overthrow of organized government by unlawful means. These words imply urging to action. Advocacy is defined in the Century Dictionary as: “1. The act of pleading for, supporting, or recommending; active espousal.” It is not the abstract “doctrine” of overthrowing organized government by unlawful means which is denounced by the statute, but the advocacy of action for the accomplishment of that purpose. . . .

The Manifesto, plainly, is neither the statement of abstract doctrine nor, as suggested by counsel, mere prediction that industrial disturbances and revolutionary mass strikes will result spontaneously in an inevitable process of evolution in the economic system. It advocates and urges in fervent language mass action which shall progressively foment industrial disturbances and through political mass strikes and revolutionary mass action overthrow and destroy organized parliamentary government. It concludes with a call to action in these words: “The proletariat revolution and the Communist reconstruction of society — the struggle for these — is now indispensable. . . . The Communist International calls the proletariat of the world to the final struggle!” This is not the expression of philosophical abstraction, the mere prediction of future events; it is the language of direct incitement.

The means advocated for bringing about the destruction of organized parliamentary government, namely, mass industrial revolts usurping the functions of municipal government, political mass strikes directed against the parliamentary state, and revolutionary mass action for its final destruction, necessarily imply the use of force and violence, and in their essential nature are inherently unlawful in a constitutional government of law and order. That the jury were warranted in finding that the Manifesto advocated not merely the abstract doctrine of overthrowing organized government by force, violence and unlawful means, but action to that end, is clear.

For present purposes we may and do assume that freedom of speech and of the press — which are protected by the First Amendment from abridgment by Congress — are among the fundamental personal rights and “liberties” protected by the due process clause of the Fourteenth Amendment from impairment by the States. . . . It is a fundamental principle, long established, that the freedom of speech and of the press which is secured by the Constitution, does not confer an absolute right to speak or publish, without responsibility, whatever one may choose, or an unrestricted and unbridled license that gives immunity for every possible use of language and prevents the punishment of those who abuse this freedom. Reasonably limited . . . this freedom is an inestimable 666privilege in a free government; without such limitation, it might become the scourge of the republic.

That a State in the exercise of its police power may punish those who abuse this freedom by utterances inimical to the public welfare, tending to corrupt public morals, incite to crime, or disturb the public peace, is not open to question. Thus it was held by this Court . . . that a State may punish publications advocating and encouraging a breach of its criminal laws; and . . . that a State may punish utterances teaching or advocating that its citizens should not assist the United States in prosecuting or carrying on war with its public enemies.

And, for yet more imperative reasons, a State may punish utterances endangering the foundations of organized government and threatening its overthrow by unlawful means. These imperil its own existence as a constitutional State. Freedom of speech and press, said Story, does not protect disturbances to the public peace or the attempt to subvert the government. It does not protect publications or teachings which tend to subvert or imperil the government or to impede or hinder it in the performance of its governmental duties. It does not protect publications prompting the overthrow of government by force; the punishment of those who publish articles which tend to destroy organized society being essential to the security of freedom and the stability of the state. And a State may penalize utterances which openly advocate the overthrow of the representative and constitutional form of government of the United States and the several States, by violence or other unlawful means. In short this freedom does not deprive a State of the primary and essential right of self-preservation; which, so long as human governments endure, they cannot be denied. . . .

By enacting the present statute the State has determined, through its legislative body, that utterances advocating the overthrow of organized government by force, violence and unlawful means, are so inimical to the general welfare and involve such danger of substantive evil that they may be penalized in the exercise of its police power. That determination must be given great weight. Every presumption is to be indulged in favor of the validity of the statute. And the case is to be considered “in the light of the principle that the State is primarily the judge of regulations required in the interest of public safety and welfare”; and that its police “statutes may only be declared unconstitutional where they are arbitrary or unreasonable attempts to exercise authority vested in the State in the public interest.” That utterances inciting to the overthrow of organized government by unlawful means, present a sufficient danger of substantive evil to bring their punishment within the range of legislative discretion, is clear. Such utterances, by their very nature, involve danger to the public peace and to the security of the State. They threaten breaches of the peace and ultimate revolution. And the immediate danger is none the less real and substantial, because the effect of a given utterance cannot be accurately foreseen. The State cannot reasonably be required to measure the danger from every such utterance in the nice balance of a jeweler’s scale. A single revolutionary spark may kindle a fire that, smouldering for a time, may burst into a sweeping and destructive conflagration. It cannot be said that the State is acting arbitrarily or unreasonably when in the exercise of its judgment as to the measures necessary to protect the public peace and safety, it seeks to extinguish the spark without waiting until it has enkindled the flame or blazed into the conflagration. It cannot reasonably be required to defer the adoption of measures for its own peace and safety until the revolutionary utterances lead to actual disturbances of the 667public peace or imminent and immediate danger of its own destruction; but it may, in the exercise of its judgment, suppress the threatened danger in its incipiency. . . .

We cannot hold that the present statute is an arbitrary or unreasonable exercise of the police power of the State unwarrantably infringing the freedom of speech or press; and we must and do sustain its constitutionality. . . . [W]hen the legislative body has determined generally, in the constitutional exercise of its discretion, that utterances of a certain kind involve such danger of substantive evil that they may be punished, the question whether any specific utterance coming within the prohibited class is likely, in and of itself, to bring about the substantive evil, is not open to consideration. It is sufficient that the statute itself be constitutional and that the use of the language comes within its prohibition. . . .

We need not enter upon a consideration of the English common law rule of seditious libel or the Federal Sedition Act of 1798, to which reference is made in the defendant’s brief. These are so unlike the present statute, that we think the decisions under them cast no helpful light upon the questions here.

And finding, for the reasons stated, that the statute is not in itself unconstitutional, and that it has not been applied in the present case in derogation of any constitutional right, the judgment of the Court of Appeals is

Affirmed.

Mr. Justice Holmes, dissenting.

Mr. Justice Brandeis and I are of opinion that this judgment should be reversed. The general principle of free speech, it seems to me, must be taken to be included in the Fourteenth Amendment, in view of the scope that has been given to the word “liberty” as there used, although perhaps it may be accepted with a somewhat larger latitude of interpretation than is allowed to Congress by the sweeping language that governs or ought to govern the laws of the United States. If I am right, then I think that the criterion sanctioned by the full Court in Schenck v. United States (1919), applies: “The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that [the State] has a right to prevent.”

It is true that in my opinion this criterion was departed from in Abrams v. United States (1919), but the convictions that I expressed in that case are too deep for it to be possible for me as yet to believe that it and Schaefer v. United States (1920), have settled the law. If what I think the correct test is applied it is manifest that there was no present danger of an attempt to overthrow the government by force on the part of the admittedly small minority who shared the defendant’s views. It is said that this manifesto was more than a theory, that it was an incitement. Every idea is an incitement. It offers itself for belief and if believed it is acted on unless some other belief outweighs it or some failure of energy stifles the movement at its birth. The only difference between the expression of an opinion and an incitement in the narrower sense is the speaker’s enthusiasm for the result. Eloquence may set fire to reason. But whatever may be thought of the redundant discourse before us it had no chance of starting a present conflagration. If in the long run the beliefs expressed in proletarian dictatorship are destined to be accepted by the dominant forces of the community, the only meaning of free speech is that they should be given their chance and have their way.
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If the publication of this document had been laid as an attempt to induce an uprising against government at once and not at some indefinite time in the future it would have presented a different question. The object would have been one with which the law might deal, subject to the doubt whether there was any danger that the publication could produce any result, or in other words, whether it was not futile and too remote from possible consequences. But the indictment alleges the publication and nothing more.


STUDY GUIDE


	In Stromberg v. California (1931), the doctrines developed in Gitlow (1925) finally come to fruition. For the first time, the Court declared unconstitutional a state law that restricted the freedom of speech.

	Stromberg found that a state law violated the First Amendment. More than three decades would pass before the Supreme Court would find that a federal law violated the First Amendment. In Lamont v. Postmaster General (1965), the Court declared unconstitutional a restriction on the delivery of “communist political propaganda” through the postal service.






Stromberg v. California 283 U.S. 359 (1931)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Hughes delivered the opinion of the court.

The appellant was convicted in the Superior Court of San Bernardino County, California, for violation of §403-a of the Penal Code of that State. That section provides:


Any person who displays a red flag, banner or badge or any flag, badge, banner, or device of any color or form whatever in any public place or in any meeting place or public assembly, or from or on any house, building or window as a sign, symbol or emblem of opposition to organized government or as an invitation or stimulus to anarchistic action or as an aid to propaganda that is of a seditious character is guilty of a felony.



. . .

[T]he appellant contended . . . that the statute was invalid because repugnant to the Fourteenth Amendment of the Federal Constitution. . . .

We are thus brought to the question whether [the statute] is upon its face repugnant to the Federal Constitution so that it could not constitute a lawful foundation for a criminal prosecution. The principles to be applied have been clearly set forth in our former decisions. It has been determined that the conception of liberty under the due process clause of the Fourteenth Amendment embraces the right of free speech. Gitlow v. New York (1925). The right is not an absolute one, and the State in the exercise of its police power may punish the abuse of this freedom. There is no question but that the State may thus provide for the punishment of those who indulge in utterances which incite to violence and crime and threaten the overthrow of organized government by 669unlawful means. There is no constitutional immunity for such conduct abhorrent to our institutions. Gitlow v. New York, supra. . . .

The question is thus narrowed to that of the validity of the [prohibition on] the display of the flag “as a sign, symbol or emblem of opposition to organized government,” and the construction which the state court has placed upon this clause removes every element of doubt. The state court recognized the indefiniteness and ambiguity of the clause. The court considered that it might be construed as embracing conduct which the State could not constitutionally prohibit. Thus it was said that the clause “might be construed to include the peaceful and orderly opposition to a government as organized and controlled by one political party by those of another political party equally high minded and patriotic, which did not agree with the one in power. It might also be construed to include peaceful and orderly opposition to government by legal means and within constitutional limitations.” The maintenance of the opportunity for free political discussion to the end that government may be responsive to the will of the people and that changes may be obtained by lawful means, an opportunity essential to the security of the Republic, is a fundamental principle of our constitutional system. A statute which upon its face, and as authoritatively construed, is so vague and indefinite as to permit the punishment of the fair use of this opportunity is repugnant to the guaranty of liberty contained in the Fourteenth Amendment. . . .

Judgment reversed.




3. Unprotected Speech


STUDY GUIDE


	Chaplinsky listed several categories of speech that are not protected by the right of freedom of speech: “the lewd and obscene, the profane, the libelous.” The case itself concerned an additional category: so-called fighting words. Why does the state have the police power to prohibit fighting words? What harm does such a prohibition seek to prevent?

	Later cases would cite Chaplinsky with approval. However, the Roberts Court has stopped short of identifying new categories of unprotected speech.





Chaplinsky v. New Hampshire 315 U.S. 568 (1942)

Mr. Justice Murphy delivered the opinion of the Court.

Appellant, a member of the sect known as Jehovah’s Witnesses, was convicted in the municipal court of Rochester, New Hampshire . . . of the Public Laws of New Hampshire:


No person shall address any offensive, derisive or annoying word to any other person who is lawfully in any street or other public place, nor call him by any offensive or derisive name, 670nor make any noise or exclamation in his presence and hearing with intent to deride, offend or annoy him, or to prevent him from pursuing his lawful business or occupation.



The complaint charged that appellant,


with force and arms, in a certain public place in said city of Rochester, to-wit, on the public sidewalk on the easterly side of Wakefield Street, near unto the entrance of the City Hall, did unlawfully repeat the words following, addressed to the complainant, that is to say, “You are a God damned racketeer” and “a damned Fascist and the whole government of Rochester are Fascists or agents of Fascists,” the same being offensive, derisive and annoying words and names.



Upon appeal, there was a trial de novo of appellant before a jury in the Superior Court. He was found guilty, and the judgment of conviction was affirmed by the Supreme Court of the State. . . .

There is no substantial dispute over the facts. Chaplinsky was distributing the literature of his sect on the streets of Rochester on a busy Saturday afternoon. Members of the local citizenry complained to the City Marshal, Bowering, that Chaplinsky was denouncing all religion as a “racket.” Bowering told them that Chaplinsky was lawfully engaged, and then warned Chaplinsky that the crowd was getting restless. Some time later, a disturbance occurred and the traffic officer on duty at the busy intersection started with Chaplinsky for the police station, but did not inform him that he was under arrest or that he was going to be arrested. On the way, they encountered Marshal Bowering, who had been advised that a riot was under way and was therefore hurrying to the scene. Bowering repeated his earlier warning to Chaplinsky, who then addressed to Bowering the words set forth in the complaint.

Chaplinsky’s version of the affair was slightly different. He testified that, when he met Bowering, he asked him to arrest the ones responsible for the disturbance. In reply, Bowering cursed him and told him to come along. Appellant admitted that he said the words charged in the complaint, with the exception of the name of the Deity. . . .

It is now clear that “[f]reedom of speech and freedom of the press, which are protected by the First Amendment from infringement by Congress, are among the fundamental personal rights and liberties which are protected by the Fourteenth Amendment from invasion by state action.” Lovell v. Griffin (1938).1 . . .

Allowing the broadest scope to the language and purpose of the Fourteenth Amendment, it is well understood that the right of free speech is not absolute at all times and under all circumstances.2 There are certain well defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem. These include the lewd and obscene, the profane, the libelous, and the insulting or “fighting” words — those which, by their very utterance, inflict injury or tend to incite an immediate breach of the peace.

It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality. 671“Resort to epithets or personal abuse is not in any proper sense communication of information or opinion safeguarded by the Constitution, and its punishment as a criminal act would raise no question under that instrument.” Cantwell v. Connecticut (1940).

The state statute here challenged . . . has two provisions — the first relates to words or names addressed to another in a public place; the second refers to noises and exclamations. . . . We . . . limit our consideration to the first provision of the statute. [The Supreme Court of New Hampshire] declared that the statute’s purpose was to preserve the public peace, no words being “forbidden except such as have a direct tendency to cause acts of violence by the persons to whom, individually, the remark is addressed.” It was further said:


The word “offensive” is not to be defined in terms of what a particular addressee thinks. . . . The test is what men of common intelligence would understand would be words likely to cause an average addressee to fight. . . . The English language has a number of words and expressions which, by general consent, are “fighting words” when said without a disarming smile. . . . [S]uch words, as ordinary men know, are likely to cause a fight. So are threatening, profane or obscene revilings. Derisive and annoying words can be taken as coming within the purview of the statute as heretofore interpreted only when they have this characteristic of plainly tending to excite the addressee to a breach of the peace. . . . The statute, as construed, does no more than prohibit the face-to-face words plainly likely to cause a breach of the peace by the addressee, words whose speaking constitutes a breach of the peace by the speaker — including “classical fighting words,” words in current use less “classical” but equally likely to cause violence, and other disorderly words, including profanity, obscenity and threats.



We are unable to say that the limited scope of the statute as thus construed contravenes the Constitutional right of free expression. It is a statute narrowly drawn and limited to define and punish specific conduct lying within the domain of state power, the use in a public place of words likely to cause a breach of the peace. . . . Nor can we say that the application of the statute to the facts disclosed by the record substantially or unreasonably impinges upon the privilege of free speech. Argument is unnecessary to demonstrate that the appellations “damned racketeer” and “damned Fascist” are epithets likely to provoke the average person to retaliation, and thereby cause a breach of the peace.

The . . . challenged statute, on its face and as applied, does not contravene the Fourteenth Amendment.

Affirmed.




4. The Imminent Lawless Action Test


STUDY GUIDE


	Brandenburg found that the government can restrict “advocacy [that] is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.” What does this standard mean? How does this rationale relate to the “fighting words” category in Chaplinsky?
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	Does Brandenburg formally overrule Schenck, Debs, and Abrams? Would Justice Douglas have overruled those cases?

	What is “hate speech”? Would the words spoken at the KKK rally be considered “hate speech” by modern standards? Would a law punishing “hate speech” be consistent with Brandenburg?





Brandenburg v. Ohio 395 U.S. 444 (1969)

Per Curiam.*

The appellant, a leader of a Ku Klux Klan group, was convicted under the Ohio Criminal Syndicalism statute for “advocat(ing) . . . the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform” and for “voluntarily assembl(ing) with any society, group, or assemblage of persons formed to teach or advocate the doctrines of criminal syndicalism.” He was fined $1,000 and sentenced to one to 10 years’ imprisonment. The appellant challenged the constitutionality of the criminal syndicalism statute under the First and Fourteenth Amendments to the United States Constitution. . . .

The record shows that a man, identified at trial as the appellant, telephoned an announcer-reporter on the staff of a Cincinnati television station and invited him to come to a Ku Klux Klan “rally” to be held at a farm in Hamilton County. With the cooperation of the organizers, the reporter and a cameraman attended the meeting and filmed the events. Portions of the films were later broadcast on the local station and on a national network.

The prosecution’s case rested on the films and on testimony identifying the appellant as the person who communicated with the reporter and who spoke at the rally. The State also introduced into evidence several articles appearing in the film, including a pistol, a rifle, a shotgun, ammunition, a Bible, and a red hood worn by the speaker in the films.

One film showed 12 hooded figures, some of whom carried firearms. They were gathered around a large wooden cross, which they burned. No one was present other than the participants and the newsmen who made the film. Most of the words uttered during the scene were incomprehensible when the film was projected, but scattered phrases could be understood that were derogatory of Negroes and, in one instance, of Jews.1 Another scene on the same film showed the appellant, in Klan regalia, making a speech. The speech, in full, was as follows:
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This is an organizers’ meeting. We have had quite a few members here today which are — we have hundreds, hundreds of members throughout the State of Ohio. I can quote from a newspaper clipping from the Columbus, Ohio Dispatch, five weeks ago Sunday morning. The Klan has more members in the State of Ohio than does any other organization. We’re not a revengent organization, but if our President, our Congress, our Supreme Court, continues to suppress the white, Caucasian race, it’s possible that there might have to be some revengeance taken. We are marching on Congress July the Fourth, four hundred thousand strong. From there we are dividing into two groups, one group to march on St. Augustine, Florida, the other group to march into Mississippi. Thank you.



The second film showed six hooded figures one of whom, later identified as the appellant, repeated a speech very similar to that recorded on the first film. The reference to the possibility of “revengeance” was omitted, and one sentence was added: “Personally, I believe the n****r should be returned to Africa, the Jew returned to Israel.” Though some of the figures in the films carried weapons, the speaker did not.

The Ohio Criminal Syndicalism Statute was enacted in 1919. From 1917 to 1920, identical or quite similar laws were adopted by 20 States and two territories. In 1927, this Court sustained the constitutionality of California’s Criminal Syndicalism Act, the text of which is quite similar to that of the laws of Ohio. Whitney v. California (1927). The Court upheld the statute on the ground that, without more, “advocating” violent means to effect political and economic change involves such danger to the security of the State that the State may outlaw it. But Whitney has been thoroughly discredited by later decisions. See Dennis v. United States (1951). These later decisions have fashioned the principle that the constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. As we said in Noto v. United States (1961), “the mere abstract teaching . . . of the moral propriety or even moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and steeling it to such action.” A statute which fails to draw this distinction impermissibly intrudes upon the freedoms guaranteed by the First and Fourteenth Amendments. It sweeps within its condemnation speech which our Constitution has immunized from governmental control. Cf. Stromberg v. California (1931).

Measured by this test, Ohio’s Criminal Syndicalism Act cannot be sustained. The Act punishes persons who “advocate or teach the duty, necessity, or propriety” of violence “as a means of accomplishing industrial or political reform.” . . . Neither the indictment nor the trial judge’s instructions to the jury in any way refined the statute’s bald definition of the crime in terms of mere advocacy not distinguished from incitement to imminent lawless action.

Accordingly, we are here confronted with a statute which, by its own words and as applied, purports to punish mere advocacy and to forbid, on pain of criminal punishment, assembly with others merely to advocate the described type of action.4 Such a statute falls within the condemnation of the First and Fourteenth Amendments. The 674contrary teaching of Whitney v. California cannot be supported, and that decision is therefore overruled.

Mr. Justice Black, concurring.

I agree with the views expressed by Mr. Justice Douglas in his concurring opinion in this case that the “clear and present danger” doctrine should have no place in the interpretation of the First Amendment. I join the Court’s opinion, which, as I understand it, simply cites Dennis v. United States (1951), but does not indicate any agreement on the Court’s part with the “clear and present danger” doctrine on which Dennis purported to rely.

Mr. Justice Douglas, concurring.

While I join the opinion of the Court, I desire to enter a caveat.

The “clear and present danger” test was adumbrated by Mr. Justice Holmes in a case arising during World War I — a war declared by the Congress, not by the Chief Executive. The case was Schenck v. United States, where the defendant was charged with attempts to cause insubordination in the military and obstruction of enlistment. The pamphlets that were distributed urged resistance to the draft, denounced conscription, and impugned the motives of those backing the war effort. The First Amendment was tendered as a defense. Mr. Justice Holmes in rejecting that defense said:


The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent. It is a question of proximity and degree.



. . . Debs v. United States was the third of the trilogy of the 1918 Term. Debs was convicted of speaking in opposition to the war where his “opposition was so expressed that its natural and intended effect would be to obstruct recruiting.” . . .

In the 1919 Term, the Court applied the Schenck doctrine to affirm the convictions of other dissidents in World War I. Abrams v. United States, was one instance. Mr. Justice Holmes, with whom Mr. Justice Brandeis concurred, dissented. While adhering to Schenck, he did not think that on the facts a case for overriding the First Amendment had been made out: “It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned. Congress certainly cannot forbid all effort to change the mind of the country.”

. . . Those, then, were the World War I cases that put the gloss of “clear and present danger” on the First Amendment. Whether the war power — the greatest leveler of them all — is adequate to sustain that doctrine is debatable. . . . Though I doubt if the “clear and present danger” test is congenial to the First Amendment in time of a declared war, I am certain it is not reconcilable with the First Amendment in days of peace.

The Court quite properly overrules Whitney v. California, which involved advocacy of ideas which the majority of the Court deemed unsound and dangerous.

Mr. Justice Holmes, though never formally abandoning the “clear and present danger” test, moved closer to the First Amendment ideal when he said in dissent in Gitlow v. People of State of New York:


Every idea is an incitement. It offers itself for belief and if believed it is acted on unless some other belief outweighs it or some failure of energy stifles the movement at its birth. The only difference between the expression of an opinion and an incitement in the narrower sense is the speaker’s enthusiasm for the result. Eloquence may set fire to reason. But whatever may 675be thought of the redundant discourse before us it had no chance of starting a present conflagration. If in the long run the beliefs expressed in proletarian dictatorship are destined to be accepted by the dominant forces of the community, the only meaning of free speech is that they should be given their chance and have their way.



We have never been faithful to the philosophy of that dissent. . . .

I see no place in the regime of the First Amendment for any “clear and present danger” test, whether strict and tight as some would make it, or free-wheeling as the Court in Dennis rephrased it. . . .





B. WHAT CONSTITUTES “SPEECH”?

ASSIGNMENT 2

The First Amendment begins with a seemingly simple declaration: “Congress shall make no law . . . abridging the freedom of speech, or of the press.” This text raises at least three basic questions, which are addressed in the next three sections:

What Constitutes “Speech”?

All of the Justices agree that the spoken and printed word are considered “speech.” But can “expressive conduct,” such as burning a flag in protest or giving money to a political candidate, also be considered speech?

What Constitutes “Abridging” the Freedom of Speech or Press?

The question of what constitutes an abridgment of freedom of speech has arisen in many contests. This chapter will discuss four of them: (1) laws that regulate the time, place, and manner of speech, but not the content of speech; (2) wrongful or tortious speech, such as defamation and the intentional infliction of emotional distress; (3) general laws that do not exempt the press, such as laws subjecting reporters to subpoenas; and (4) laws that mandate access to the media, such as the Fairness Doctrine.

Is Some Speech Less Worthy of Protection?

Finally, the Court has considered whether certain types of speech warrant less protection. We have already discussed so-called fighting words. In this chapter, we will examine three other categories of speech: (1) obscenity, (2) conduct deemed particularly offensive, and (3) so-called commercial speech. Should the Court add additional categories?


1. When Is Conduct Speech?

The next three cases — United States v. O’Brien, Texas v. Johnson, and R.A.V. v. St. Paul — share one trait in common. Something gets burned: a draft card, an American flag, and a cross, respectively. These cases allow us to consider (1) why conduct, such as setting something on fire, is ever considered speech; and (2) how the doctrine of content neutrality evaluates when expressive conduct may properly be regulated or even prohibited.
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STUDY GUIDE


	O’Brien sets out a four-part test that has proven quite influential in later cases. Identify the four elements of this test.

	The first two elements of the O’Brien test do not seem to be seriously at issue. This case primarily turns on the third element. Do you agree that the government’s interest in preventing the destruction of draft cards was unrelated to the suppression of free expression? To answer that question, does the Court look only at the face of the law, or does the Court consider the purpose the government may have had in enforcing the law? Are those inquiries necessarily the same thing?

	Do you agree that the ban on destroying one’s draft card is “no greater than is essential to further” the government’s interest? Can you conceive of other ways the government can achieve its interest in enforcing the selective service? If so, how closely should the Court scrutinize the fit between means and ends?

	Does the Court explain why the conduct — burning the draft card — is considered to be speech and not “mere” conduct?

	Brandenburg v. Ohio (1969) was decided one year after O’Brien. Brandenburg would reject the Bad Tendency Test. The Brandenburg Court contended that O’Brien was consistent with Brandenburg. But Justice Douglas disagreed: “O’Brien was not prosecuted for not having his draft card available when asked for by a federal agent. He was indicted, tried and convicted for burning the card. And this Court’s affirmance of that conviction was not, with all respect, consistent with the First Amendment....”





United States v. O’Brien 391 U.S. 367 (1968)
[image: ] Video on CasebookConnect.com

Mr. Chief Justice Warren delivered the opinion of the Court.

On the morning of March 31, 1966, David Paul O’Brien and three companions burned their Selective Service registration certificates on the steps of the South Boston Courthouse. A sizable crowd, including several agents of the Federal Bureau of Investigation, witnessed the event. Immediately after the burning, members of the crowd began attacking O’Brien and his companions. An FBI agent ushered O’Brien to safety inside the courthouse. After he was advised of his right to counsel and to silence, O’Brien stated to FBI agents that he had burned his registration certificate because of his beliefs, knowing that he was violating federal law. He produced the charred remains of the certificate, which, with his consent, were photographed.

For this act, O’Brien was indicted, tried, convicted, and sentenced in the United States District Court for the District of Massachusetts. He did not contest the fact that he had burned the certificate. He stated in argument to the jury that he burned the certificate publicly to influence others to adopt his antiwar beliefs, as he put it, “so that other 677people would reevaluate their positions with Selective Service, with the armed forces, and reevaluate their place in the culture of today, to hopefully consider my position.”

The indictment upon which he was tried charged that he “willfully and knowingly did mutilate, destroy, and change by burning . . . [his] Registration Certificate (Selective Service System Form No. 2); in violation of . . . Section 462(b) . . . of the Universal Military Training and Service Act of 1948. . . . [A]t the time O’Brien burned his certificate an offense was committed by any person, “who forges, alters, knowingly destroys, knowingly mutilates, or in any manner changes any such certificate....” (Italics supplied.) . . .


[image: Photograph of David Paul O'Brien burning his draft card]

David Paul O’Brien burning his draft card


David O'Brien holds the burning draft card up before the camera. He is wearing a paper hat with the slogan "Against the War."



When a male reaches the age of 18, he is required by the Universal Military Training and Service Act to register with a local draft board. He is assigned a Selective Service number, and within five days he is issued a registration certificate. Subsequently, and based on a questionnaire completed by the registrant, he is assigned a classification denoting his eligibility for induction, and “[a]s soon as practicable” thereafter he is issued a Notice of Classification. . . .

Both the registration and classification certificates are small white cards, approximately 2 by 3 inches. The registration certificate specifies the name of the registrant, the date of registration, and the number and address of the local board with which he is registered. Also inscribed upon it are the date and place of the registrant’s birth, his residence at registration, his physical description, his signature, and his Selective Service number. The Selective Service number itself indicates his State of registration, his local board, his year of birth, and his chronological position in the local board’s classification record. . . .

Both the registration and classification certificates bear notices that the registrant must notify his local board in writing of every change in address, physical condition, and occupational, marital, family, dependency, and military status, and of any other fact which might change his classification. Both also contain a notice that the registrant’s Selective Service number should appear on all communications to his local board. . . .

We note at the outset that the [Act] plainly does not abridge free speech on its face, and we do not understand O’Brien to argue otherwise. . . . [It] deals with conduct having no connection with speech. It prohibits the knowing destruction of certificates issued by the Selective Service System, and there is nothing necessarily expressive about such conduct. The Amendment does not distinguish between public and private destruction, and it does not punish only destruction engaged in for the purpose of expressing views. A law prohibiting destruction of Selective Service certificates no more abridges free speech on its face than a motor vehicle law prohibiting the destruction of drivers’ licenses, or a tax law prohibiting the destruction of books and records.

O’Brien nonetheless argues that the 1965 Amendment is unconstitutional . . . as applied to him because his act of burning his registration certificate was protected “symbolic speech” within the First Amendment. His argument is that the freedom of 678expression which the First Amendment guarantees includes all modes of “communication of ideas by conduct,” and that his conduct is within this definition because he did it in “demonstration against the war and against the draft.”

We cannot accept the view that an apparently limitless variety of conduct can be labeled “speech” whenever the person engaging in the conduct intends thereby to express an idea. However, even on the assumption that the alleged communicative element in O’Brien’s conduct is sufficient to bring into play the First Amendment, it does not necessarily follow that the destruction of a registration certificate is constitutionally protected activity. This Court has held that when “speech” and “nonspeech” elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limitations on First Amendment freedoms. To characterize the quality of the governmental interest which must appear, the Court has employed a variety of descriptive terms: compelling; substantial; subordinating; paramount; cogent; strong. Whatever imprecision inheres in these terms, we think it clear that a government regulation is sufficiently justified if it is within the constitutional power of the Government; if it furthers an important or substantial governmental interest; if the governmental interest is unrelated to the suppression of free expression; and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest. We find that . . . the Universal Military Training and Service Act meets all of these requirements, and consequently that O’Brien can be constitutionally convicted for violating it.

The constitutional power of Congress to raise and support armies and to make all laws necessary and proper to that end is broad and sweeping. The power of Congress to classify and conscript manpower for military service is “beyond question.” Pursuant to this power, Congress may establish a system of registration for individuals liable for training and service, and may require such individuals within reason to cooperate in the registration system. The issuance of certificates indicating the registration and eligibility classification of individuals is a legitimate and substantial administrative aid in the functioning of this system. And legislation to insure the continuing availability of issued certificates serves a legitimate and substantial purpose in the system’s administration.

O’Brien’s argument to the contrary is necessarily premised upon his unrealistic characterization of Selective Service certificates. He essentially adopts the position that such certificates are so many pieces of paper designed to notify registrants of their registration or classification, to be retained or tossed in the wastebasket according to the convenience or taste of the registrant. Once the registrant has received notification, according to this view, there is no reason for him to retain the certificates. O’Brien notes that most of the information on a registration certificate serves no notification purpose at all; the registrant hardly needs to be told his address and physical characteristics. We agree that the registration certificate contains much information of which the registrant needs no notification. This circumstance, however, does not lead to the conclusion that the certificate serves no purpose, but that, like the classification certificate, it serves purposes in addition to initial notification. Many of these purposes would be defeated by the certificates’ destruction or mutilation. Among these are:

The registration certificate serves as proof that the individual described thereon has registered for the draft. . . . The information supplied on the certificates facilitates 679communication between registrants and local boards, simplifying the system and benefiting all concerned. . . . Both certificates carry continual reminders that the registrant must notify his local board of any change of address, and other specified changes in his status. . . . The destruction or mutilation of certificates obviously increases the difficulty of detecting and tracing abuses such as these. Further, a mutilated certificate might itself be used for deceptive purposes.

The many functions performed by Selective Service certificates establish beyond doubt that Congress has a legitimate and substantial interest in preventing their wanton and unrestrained destruction and assuring their continuing availability by punishing people who knowingly and wilfully destroy or mutilate them. . . .

We think it apparent that the continuing availability to each registrant of his Selective Service certificates substantially furthers the smooth and proper functioning of the system that Congress has established to raise armies. We think it also apparent that the Nation has a vital interest in having a system for raising armies that functions with maximum efficiency and is capable of easily and quickly responding to continually changing circumstances. For these reasons, the Government has a substantial interest in assuring the continuing availability of issued Selective Service certificates. . . .

In conclusion, we find that because of the Government’s substantial interest in assuring the continuing availability of issued Selective Service certificates, because . . . §462(b) is an appropriately narrow means of protecting this interest and condemns only the independent noncommunicative impact of conduct within its reach, and because the non-communicative impact of O’Brien’s act of burning his registration certificate frustrated the Government’s interest, a sufficient governmental interest has been shown to justify O’Brien’s conviction. . . .


STUDY GUIDE


	What difference, if any, is there between burning a draft card and burning an American flag? How does the Court apply the O’Brien test in Texas v. Johnson? When is conduct considered speech?

	Johnson discussed the “fighting words” doctrine from Chaplinsky v. New Hampshire (1942). Our next case, R.A.V. v. St. Paul (1992), also referred to this doctrine.






Texas v. Johnson 491 U.S. 397 (1989)
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Justice Brennan delivered the opinion of the Court.

After publicly burning an American flag as a means of political protest, Gregory Lee Johnson was convicted of desecrating a flag in violation of Texas law. This case presents the question whether his conviction is consistent with the First Amendment. We hold that it is not.
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Greg Johnson burning an American flag


I

While the Republican National Convention was taking place in Dallas in 1984, respondent Johnson participated in a political demonstration dubbed the “Republican War Chest Tour.” As explained in literature distributed by the demonstrators and in speeches made by them, the purpose of this event was to protest the policies of the Reagan administration and of certain Dallas-based corporations. The demonstrators marched through the Dallas streets, chanting political slogans and stopping at several corporate locations to stage “die-ins” intended to dramatize the consequences of nuclear war. On several occasions they spray-painted the walls of buildings and overturned potted plants, but Johnson himself took no part in such activities. He did, however, accept an American flag handed to him by a fellow protestor who had taken it from a flagpole outside one of the targeted buildings.

The demonstration ended in front of Dallas City Hall, where Johnson unfurled the American flag, doused it with kerosene, and set it on fire. While the flag burned, the protestors chanted: “America, the red, white, and blue, we spit on you.” After the demonstrators dispersed, a witness to the flag burning collected the flag’s remains and buried them in his backyard. No one was physically injured or threatened with injury, though several witnesses testified that they had been seriously offended by the flag burning.

Of the approximately 100 demonstrators, Johnson alone was charged with a crime. The only criminal offense with which he was charged was the desecration of a venerated object in violation of Tex. Penal Code Ann. §42.09(a)(3) (1989). After a trial, he was convicted, sentenced to one year in prison, and fined $2,000. . . .












II

Johnson was convicted of flag desecration for burning the flag rather than for uttering insulting words. This fact somewhat complicates our consideration of his conviction under the First Amendment. We must first determine whether Johnson’s burning of the flag constituted expressive conduct, permitting him to invoke the First Amendment in challenging his conviction. If his conduct was expressive, we next decide whether the State’s regulation is related to the suppression of free expression. If the State’s regulation is not related to expression, then the less stringent standard we announced in United States v. O’Brien (1968) for regulations of noncommunicative conduct controls. If it is, then we are outside of O’Brien’s test, and we must ask whether this interest justifies Johnson’s conviction under a more demanding standard. . . .

The First Amendment literally forbids the abridgment only of “speech,” but we have long recognized that its protection does not end at the spoken or written word. While we have rejected “the view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express an idea,” O’Brien, we have acknowledged that conduct may be “sufficiently imbued with elements 681of communication to fall within the scope of the First and Fourteenth Amendments,” Spence v. Washington (1974).

In deciding whether particular conduct possesses sufficient communicative elements to bring the First Amendment into play, we have asked whether “[a]n intent to convey a particularized message was present, and [whether] the likelihood was great that the message would be understood by those who viewed it.” Hence, we have recognized the expressive nature of students’ wearing of black armbands to protest American military involvement in Vietnam; of a sit-in by blacks in a “whites only” area to protest segregation; of the wearing of American military uniforms in a dramatic presentation criticizing American involvement in Vietnam; and of picketing about a wide variety of causes.

Especially pertinent to this case are our decisions recognizing the communicative nature of conduct relating to flags. Attaching a peace sign to the flag, refusing to salute the flag, and displaying a red flag, we have held, all may find shelter under the First Amendment. That we have had little difficulty identifying an expressive element in conduct relating to flags should not be surprising. The very purpose of a national flag is to serve as a symbol of our country. . . . Pregnant with expressive content, the flag as readily signifies this Nation as does the combination of letters found in “America.”

We have not automatically concluded, however, that any action taken with respect to our flag is expressive. Instead, in characterizing such action for First Amendment purposes, we have considered the context in which it occurred. In Spence, for example, we emphasized that Spence’s taping of a peace sign to his flag was “roughly simultaneous with and concededly triggered by the Cambodian incursion and the Kent State tragedy.” The State of Washington had conceded, in fact, that Spence’s conduct was a form of communication, and we stated that “the State’s concession is inevitable on this record.”

The State of Texas conceded for purposes of its oral argument in this case that Johnson’s conduct was expressive conduct, and this concession seems to us as prudent as was Washington’s in Spence. Johnson burned an American flag as part — indeed, as the culmination — of a political demonstration that coincided with the convening of the Republican Party and its renomination of Ronald Reagan for President. The expressive, overtly political nature of this conduct was both intentional and overwhelmingly apparent. At his trial, Johnson explained his reasons for burning the flag as follows: “The American Flag was burned as Ronald Reagan was being renominated as President. And a more powerful statement of symbolic speech, whether you agree with it or not, couldn’t have been made at that time. It’s quite a just position [juxtaposition]. We had new patriotism and no patriotism.” In these circumstances, Johnson’s burning of the flag was conduct “sufficiently imbued with elements of communication,” Spence, to implicate the First Amendment.



III

The government generally has a freer hand in restricting expressive conduct than it has in restricting the written or spoken word. It may not, however, proscribe particular conduct because it has expressive elements. . . . It is, in short, not simply the verbal or nonverbal nature of the expression, but the governmental interest at stake, that helps to determine whether a restriction on that expression is valid.
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Thus, although we have recognized that where “‘speech’ and ‘nonspeech’ elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limitations on First Amendment freedoms,” O’Brien, we have limited the applicability of O’Brien’s relatively lenient standard to those cases in which “the governmental interest is unrelated to the suppression of free expression.” . . .

In order to decide whether O’Brien’s test applies here, therefore, we must decide whether Texas has asserted an interest in support of Johnson’s conviction that is unrelated to the suppression of expression. If we find that an interest asserted by the State is simply not implicated on the facts before us, we need not ask whether O’Brien’s test applies. The State offers two separate interests to justify this conviction: preventing breaches of the peace and preserving the flag as a symbol of nationhood and national unity. We hold that the first interest is not implicated on this record and that the second is related to the suppression of expression.

A

Texas claims that its interest in preventing breaches of the peace justifies Johnson’s conviction for flag desecration. However, no disturbance of the peace actually occurred or threatened to occur because of Johnson’s burning of the flag. . . . The only evidence offered by the State at trial to show the reaction to Johnson’s actions was the testimony of several persons who had been seriously offended by the flag burning.

The State’s position, therefore, amounts to a claim that an audience that takes serious offense at particular expression is necessarily likely to disturb the peace and that the expression may be prohibited on this basis. Our precedents do not countenance such a presumption. On the contrary, they recognize that a principal “function of free speech under our system of government is to invite dispute. It may indeed best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger.” It would be odd indeed to conclude both that “if it is the speaker’s opinion that gives offense, that consequence is a reason for according it constitutional protection,” and that the government may ban the expression of certain disagreeable ideas on the unsupported presumption that their very disagreeableness will provoke violence.

Thus, we have not permitted the government to assume that every expression of a provocative idea will incite a riot, but have instead required careful consideration of the actual circumstances surrounding such expression, asking whether the expression “is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.” Brandenburg v. Ohio (1969) (reviewing circumstances surrounding rally and speeches by Ku Klux Klan). To accept Texas’ arguments that it need only demonstrate “the potential for a breach of the peace,” and that every flag burning necessarily possesses that potential, would be to eviscerate our holding in Brandenburg. This we decline to do.

Nor does Johnson’s expressive conduct fall within that small class of “fighting words” that are “likely to provoke the average person to retaliation, and thereby cause a breach of the peace.” Chaplinsky v. New Hampshire (1942). No reasonable onlooker would have regarded Johnson’s generalized expression of dissatisfaction with the policies of the Federal Government as a direct personal insult or an invitation to exchange fisticuffs.
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We thus conclude that the State’s interest in maintaining order is not implicated on these facts. The State need not worry that our holding will disable it from preserving the peace. We do not suggest that the First Amendment forbids a State to prevent “imminent lawless action.” Brandenburg. And, in fact, Texas already has a statute specifically prohibiting breaches of the peace, which tends to confirm that Texas need not punish this flag desecration in order to keep the peace.

B

The State also asserts an interest in preserving the flag as a symbol of nationhood and national unity. In Spence, we acknowledged that the government’s interest in preserving the flag’s special symbolic value “is directly related to expression in the context of activity” such as affixing a peace symbol to a flag. We are equally persuaded that this interest is related to expression in the case of Johnson’s burning of the flag. The State, apparently, is concerned that such conduct will lead people to believe either that the flag does not stand for nationhood and national unity, but instead reflects other, less positive concepts, or that the concepts reflected in the flag do not in fact exist, that is, that we do not enjoy unity as a Nation. These concerns blossom only when a person’s treatment of the flag communicates some message, and thus are related “to the suppression of free expression” within the meaning of O’Brien. We are thus outside of O’Brien’s test altogether.



IV

It remains to consider whether the State’s interest in preserving the flag as a symbol of nationhood and national unity justifies Johnson’s conviction. . . . Johnson was not, we add, prosecuted for the expression of just any idea; he was prosecuted for his expression of dissatisfaction with the policies of this country, expression situated at the core of our First Amendment values.

Moreover, Johnson was prosecuted because he knew that his politically charged expression would cause “serious offense.” If he had burned the flag as a means of disposing of it because it was dirty or torn, he would not have been convicted of flag desecration under this Texas law: federal law designates burning as the preferred means of disposing of a flag “when it is in such condition that it is no longer a fitting emblem for display,” and Texas has no quarrel with this means of disposal. The Texas law is thus not aimed at protecting the physical integrity of the flag in all circumstances, but is designed instead to protect it only against impairments that would cause serious offense to others. . . .

Whether Johnson’s treatment of the flag violated Texas law thus depended on the likely communicative impact of his expressive conduct. . . . Johnson’s political expression was restricted because of the content of the message he conveyed. We must therefore subject the State’s asserted interest in preserving the special symbolic character of the flag to “the most exacting scrutiny.”

Texas argues that its interest in preserving the flag as a symbol of nationhood and national unity survives this close analysis. . . . The State’s argument is not that it has an interest simply in maintaining the flag as a symbol of something, no matter what it symbolizes; indeed, if that were the State’s position, it would be difficult to see how that interest is endangered by highly symbolic conduct such as Johnson’s. Rather, the State’s claim 684is that it has an interest in preserving the flag as a symbol of nationhood and national unity, a symbol with a determinate range of meanings. According to Texas, if one physically treats the flag in a way that would tend to cast doubt on either the idea that nationhood and national unity are the flag’s referents or that national unity actually exists, the message conveyed thereby is a harmful one and therefore may be prohibited.

If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable. We have not recognized an exception to this principle even where our flag has been involved. . . . [N]othing in our precedents suggests that a State may foster its own view of the flag by prohibiting expressive conduct relating to it. To bring its argument outside our precedents, Texas attempts to convince us that even if its interest in preserving the flag’s symbolic role does not allow it to prohibit words or some expressive conduct critical of the flag, it does permit it to forbid the outright destruction of the flag. The State’s argument cannot depend here on the distinction between written or spoken words and nonverbal conduct. That distinction, we have shown, is of no moment where the nonverbal conduct is expressive, as it is here, and where the regulation of that conduct is related to expression, as it is here. . . .

Texas’ focus on the precise nature of Johnson’s expression, moreover, misses the point of our prior decisions: their enduring lesson, that the government may not prohibit expression simply because it disagrees with its message, is not dependent on the particular mode in which one chooses to express an idea. If we were to hold that a State may forbid flag burning wherever it is likely to endanger the flag’s symbolic role, but allow it wherever burning a flag promotes that role — as where, for example, a person ceremoniously burns a dirty flag — we would be saying that when it comes to impairing the flag’s physical integrity, the flag itself may be used as a symbol — as a substitute for the written or spoken word or a “short cut from mind to mind” — only in one direction. We would be permitting a State to “prescribe what shall be orthodox” by saying that one may burn the flag to convey one’s attitude toward it and its referents only if one does not endanger the flag’s representation of nationhood and national unity.

We never before have held that the Government may ensure that a symbol be used to express only one view of that symbol or its referents. . . . To conclude that the government may permit designated symbols to be used to communicate only a limited set of messages would be to enter territory having no discernible or defensible boundaries. Could the government, on this theory, prohibit the burning of state flags? Of copies of the Presidential seal? Of the Constitution? In evaluating these choices under the First Amendment, how would we decide which symbols were sufficiently special to warrant this unique status? To do so, we would be forced to consult our own political preferences, and impose them on the citizenry, in the very way that the First Amendment forbids us to do. There is, moreover, no indication — either in the text of the Constitution or in our cases interpreting it — that a separate juridical category exists for the American flag alone. . . .

The way to preserve the flag’s special role is not to punish those who feel differently about these matters. It is to persuade them that they are wrong. . . . And, precisely because it is our flag that is involved, one’s response to the flag burner may exploit the uniquely persuasive power of the flag itself. We can imagine no more appropriate response to burning a flag than waving one’s own, no better way to counter a flag burner’s message 685than by saluting the flag that burns, no surer means of preserving the dignity even of the flag that burned than by — as one witness here did — according its remains a respectful burial. We do not consecrate the flag by punishing its desecration, for in doing so we dilute the freedom that this cherished emblem represents. . . .


STUDY GUIDE


	Is there any difference between burning a cross and burning an American flag? A draft card? What is the difference between “content” and “viewpoint” discrimination? How does the Court scrutinize the “necessity” of St. Paul’s ordinance?

	Generally, when a law violates a person’s rights, she has “standing” to challenge that law. However, an overbreadth challenge allows a person to assert that the government has violated the free speech rights of third parties who are not before the court. In other words, the overbreadth doctrine allows someone whose speech can be prohibited to assert that a statute is unconstitutional. Why does a statute’s potential “overbreadth” concern the Court?

	Justice Scalia, who wrote the majority opinion in R.A.V., voted with the majority in Texas v. Johnson.







R.A.V. v. City of St. Paul 505 U.S. 377 (1992)
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Justice Scalia delivered the opinion of the Court.

In the predawn hours of June 21, 1990, petitioner and several other teenagers allegedly assembled a crudely made cross by taping together broken chair legs. They then allegedly burned the cross inside the fenced yard of a black family that lived across the street from the house where petitioner was staying. Although this conduct could have been punished under any of a number of laws, one of the two provisions under which respondent city of St. Paul chose to charge petitioner (then a juvenile) was the St. Paul Bias-Motivated Crime Ordinance (1990), which provides:


Whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender commits disorderly conduct and shall be guilty of a misdemeanor.



. . .

The First Amendment generally prevents government from proscribing speech, or even expressive conduct because of disapproval of the ideas expressed. Content-based regulations are presumptively invalid. From 1791 to the present, however, our society, like other free but civilized societies, has permitted restrictions upon the content of speech in a few limited areas, which are “of such slight social value as a step to truth that any benefit 686that may be derived from them is clearly outweighed by the social interest in order and morality.” Chaplinsky v. New Hampshire (1942). We have recognized that “the freedom of speech” referred to by the First Amendment does not include a freedom to disregard these traditional limitations. Our decisions since the 1960’s have narrowed the scope of the traditional categorical exceptions for defamation and for obscenity, but a limited categorical approach has remained an important part of our First Amendment jurisprudence.

We have sometimes said that these categories of expression are “not within the area of constitutionally protected speech,” or that the “protection of the First Amendment does not extend” to them. Such statements must be taken in context, however, and are no more literally true than is the occasionally repeated shorthand characterizing obscenity “as not being speech at all.” What they mean is that these areas of speech can, consistently with the First Amendment, be regulated because of their constitutionally proscribable content (obscenity, defamation, etc.) — not that they are categories of speech entirely invisible to the Constitution, so that they may be made the vehicles for content discrimination unrelated to their distinctively proscribable content. Thus, the government may proscribe libel; but it may not make the further content discrimination of proscribing only libel critical of the government. . . .

The proposition that a particular instance of speech can be proscribable on the basis of one feature (e.g., obscenity) but not on the basis of another (e.g., opposition to the city government) is commonplace and has found application in many contexts. We have long held, for example, that nonverbal expressive activity can be banned because of the action it entails, but not because of the ideas it expresses — so that burning a flag in violation of an ordinance against outdoor fires could be punishable, whereas burning a flag in violation of an ordinance against dishonoring the flag is not. See Texas v. Johnson (1989). Similarly, we have upheld reasonable “time, place, or manner” restrictions, but only if they are “justified without reference to the content of the regulated speech.” Ward v. Rock Against Racism (1989). And just as the power to proscribe particular speech on the basis of a non-content element (e.g., noise) does not entail the power to proscribe the same speech on the basis of a content element, so also the power to proscribe it on the basis of one content element (e.g., obscenity) does not entail the power to proscribe it on the basis of other content elements.

In other words, the exclusion of “fighting words” from the scope of the First Amendment simply means that, for purposes of that Amendment, the unprotected features of the words are, despite their verbal character, essentially a “nonspeech” element of communication. Fighting words are thus analogous to a noisy sound truck: each is, as Justice Frankfurter recognized, a “mode of speech”; both can be used to convey an idea; but neither has, in and of itself, a claim upon the First Amendment. As with the sound truck, however, so also with fighting words: the government may not regulate use based on hostility — or favoritism — towards the underlying message expressed. . . .

Even the prohibition against content discrimination that we assert the First Amendment requires is not absolute. It applies differently in the context of proscribable speech than in the area of fully protected speech. The rationale of the general prohibition, after all, is that content discrimination “raises the specter that the Government may effectively drive certain ideas or viewpoints from the marketplace.” But content discrimination among various instances of a class of proscribable speech often does not pose this threat.
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When the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exists. Such a reason, having been adjudged neutral enough to support exclusion of the entire class of speech from First Amendment protection, is also neutral enough to form the basis of distinction within the class. To illustrate: a State might choose to prohibit only that obscenity which is the most patently offensive in its prurience — i.e., that which involves the most lascivious displays of sexual activity. But it may not prohibit, for example, only that obscenity which includes offensive political messages. And the Federal Government can criminalize only those threats of violence that are directed against the President — since the reasons why threats of violence are outside the First Amendment (protecting individuals from the fear of violence, from the disruption that fear engenders, and from the possibility that the threatened violence will occur) have special force when applied to the person of the President. But the Federal Government may not criminalize only those threats against the President that mention his policy on aid to inner cities. And to take a final example, a State may choose to regulate price advertising in one industry, but not in others, because the risk of fraud (one of the characteristics of commercial speech that justifies depriving it of full First Amendment protection) is in its view greater there. But a State may not prohibit only that commercial advertising that depicts men in a demeaning fashion.

Another valid basis for according differential treatment to even a content-defined subclass of proscribable speech is that the subclass happens to be associated with particular “secondary effects” of the speech, so that the regulation is “justified without reference to the content of the . . . speech.” A State could, for example, permit all obscene live performances except those involving minors. Moreover, since words can in some circumstances violate laws directed not against speech, but against conduct (a law against treason, for example, is violated by telling the enemy the Nation’s defense secrets), a particular content-based subcategory of a proscribable class of speech can be swept up incidentally within the reach of a statute directed at conduct, rather than speech. Thus, for example, sexually derogatory “fighting words,” among other words, may produce a violation of Title VII’s general prohibition against sexual discrimination in employment practices. Where the government does not target conduct on the basis of its expressive content, acts are not shielded from regulation merely because they express a discriminatory idea or philosophy. . . .

Applying these principles to the St. Paul ordinance, we conclude that . . . the ordinance is facially unconstitutional. . . . Displays containing abusive invective, no matter how vicious or severe, are permissible unless they are addressed to one of the specified disfavored topics. Those who wish to use “fighting words” in connection with other ideas — to express hostility, for example, on the basis of political affiliation, union membership, or homosexuality — are not covered. The First Amendment does not permit St. Paul to impose special prohibitions on those speakers who express views on disfavored subjects.

In its practical operation, moreover, the ordinance goes even beyond mere content discrimination to actual viewpoint discrimination. Displays containing some words — odious racial epithets, for example — would be prohibited to proponents of all views. But “fighting words” that do not themselves invoke race, color, creed, religion, or gender — aspersions upon a person’s mother, for example — would seemingly be usable 688ad libitum [at one’s pleasure] in the placards of those arguing in favor of racial, color, etc., tolerance and equality, but could not be used by those speakers’ opponents. One could hold up a sign saying, for example, that all “anti-Catholic bigots” are misbegotten; but not that all “papists” are, for that would insult and provoke violence “on the basis of religion.” St. Paul has no such authority to license one side of a debate to fight freestyle, while requiring the other to follow Marquis of Queensberry rules [formal rules governing boxing matches — Eds.].

What we have here, it must be emphasized, is not a prohibition of fighting words that are directed at certain persons or groups (which would be facially valid if it met the requirements of the Equal Protection Clause); but rather, a prohibition of fighting words that contain . . . messages of “bias-motivated” hatred and, in particular, as applied to this case, messages “based on virulent notions of racial supremacy.” One must wholeheartedly agree with the Minnesota Supreme Court that “[i]t is the responsibility, even the obligation, of diverse communities to confront such notions in whatever form they appear,” but the manner of that confrontation cannot consist of selective limitations upon speech. St. Paul’s brief asserts that a general “fighting words” law would not meet the city’s needs, because only a content-specific measure can communicate to minority groups that the “group hatred” aspect of such speech “is not condoned by the majority.” The point of the First Amendment is that majority preferences must be expressed in some fashion other than silencing speech on the basis of its content. . . .

The content-based discrimination reflected in the St. Paul ordinance comes within neither any of the specific exceptions to the First Amendment prohibition we discussed earlier nor a more general exception for content discrimination that does not threaten censorship of ideas. It assuredly does not fall within the exception for content discrimination based on the very reasons why the particular class of speech at issue (here, fighting words) is proscribable. As explained earlier, the reason why fighting words are categorically excluded from the protection of the First Amendment is not that their content communicates any particular idea, but that their content embodies a particularly intolerable (and socially unnecessary) mode of expressing whatever idea the speaker wishes to convey. St. Paul has not singled out an especially offensive mode of expression — it has not, for example, selected for prohibition only those fighting words that communicate ideas in a threatening (as opposed to a merely obnoxious) manner. Rather, it has proscribed fighting words of whatever manner that communicate messages of racial, gender, or religious intolerance. Selectivity of this sort creates the possibility that the city is seeking to handicap the expression of particular ideas. That possibility would alone be enough to render the ordinance presumptively invalid, but St. Paul’s comments and concessions in this case elevate the possibility to a certainty. . . .

Finally, St. Paul and its amici defend the conclusion of the Minnesota Supreme Court that, even if the ordinance regulates expression based on hostility towards its protected ideological content, this discrimination is nonetheless justified because it is narrowly tailored to serve compelling state interests. Specifically, they assert that the ordinance helps to ensure the basic human rights of members of groups that have historically been 689subjected to discrimination, including the right of such group members to live in peace where they wish. We do not doubt that these interests are compelling, and that the ordinance can be said to promote them. But the “danger of censorship” presented by a facially content-based statute requires that that weapon be employed only where it is “necessary to serve the asserted [compelling] interest.” The existence of adequate content-neutral alternatives thus “undercut[s] significantly” any defense of such a statute, casting considerable doubt on the government’s protestations that “the asserted justification is in fact an accurate description of the purpose and effect of the law.” The dispositive question in this case, therefore, is whether content discrimination is reasonably necessary to achieve St. Paul’s compelling interests; it plainly is not. An ordinance not limited to the favored topics, for example, would have precisely the same beneficial effect. In fact, the only interest distinctively served by the content limitation is that of displaying the city council’s special hostility towards the particular biases thus singled out. That is precisely what the First Amendment forbids. The politicians of St. Paul are entitled to express that hostility — but not through the means of imposing unique limitations upon speakers who (however benightedly) disagree.

Let there be no mistake about our belief that burning a cross in someone’s front yard is reprehensible. But St. Paul has sufficient means at its disposal to prevent such behavior without adding the First Amendment to the fire. . . .

Justice White, with whom Justice Blackmun and Justice O’Connor join, and with whom Justice Stevens joins except as to Part I-A, concurring in the judgment. . . .

Although I disagree with the Court’s analysis, I do agree with its conclusion: the St. Paul ordinance is unconstitutional. However, I would decide the case on overbreadth grounds.

We have emphasized time and again that overbreadth doctrine is an exception to the established principle that “a person to whom a statute may constitutionally be applied will not be heard to challenge that statute on the ground that it may conceivably be applied unconstitutionally to others, in other situations not before the Court.” Broadrick v. Oklahoma (1973). A defendant being prosecuted for speech or expressive conduct may challenge the law on its face if it reaches protected expression, even when that person’s activities are not protected by the First Amendment. This is because “the possible harm to society in permitting some unprotected speech to go unpunished is outweighed by the possibility that protected speech of others may be muted.”

However, we have consistently held that, because overbreadth analysis is “strong medicine,” it may be invoked to strike an entire statute only when the overbreadth of the statute is not only “real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep,” Broadrick, and when the statute is not susceptible to limitation or partial invalidation. . . .

I agree with petitioner that the ordinance is invalid on its face. Although the ordinance, as construed, reaches categories of speech that are constitutionally unprotected, it also criminalizes a substantial amount of expression that — however repugnant — is shielded by the First Amendment.
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In attempting to narrow the scope of the St. Paul antibias ordinance, the Minnesota Supreme Court relied upon two of the categories of speech and expressive conduct that fall outside the First Amendment’s protective sphere: words that incite “imminent lawless action,” Brandenburg v. Ohio (1969), and “fighting” words, Chaplinsky v. New Hampshire (1942). The Minnesota Supreme Court erred in its application of the Chaplinsky fighting words test, and consequently interpreted the St. Paul ordinance in a fashion that rendered the ordinance facially overbroad.

In construing the St. Paul ordinance, the Minnesota Supreme Court drew upon the definition of fighting words that appears in Chaplinsky — words “which, by their very utterance, inflict injury or tend to incite an immediate breach of the peace.” However, the Minnesota court was far from clear in identifying the “injur[ies]” inflicted by the expression that St. Paul sought to regulate. Indeed, the Minnesota court emphasized (tracking the language of the ordinance) that “the ordinance censors only those displays that one knows or should know will create anger, alarm or resentment based on racial, ethnic, gender or religious bias.” I therefore understand the court to have ruled that St. Paul may constitutionally prohibit expression that, “by its very utterance,” causes “anger, alarm or resentment.”

Our fighting words cases have made clear, however, that such generalized reactions are not sufficient to strip expression of its constitutional protection. The mere fact that expressive activity causes hurt feelings, offense, or resentment does not render the expression unprotected. In the First Amendment context, “[c]riminal statutes must be scrutinized with particular care; those that make unlawful a substantial amount of constitutionally protected conduct may be held facially invalid even if they also have legitimate application.” Houston v. Hill (1987). The St. Paul antibias ordinance is such a law. Although the ordinance reaches conduct that is unprotected, it also makes criminal expressive conduct that causes only hurt feelings, offense, or resentment, and is protected by the First Amendment.13 The ordinance is therefore fatally overbroad and invalid on its face.




2. Does Money Equal Speech?

ASSIGNMENT 3

One of the First Amendment’s core purposes is to protect political speech. This section focuses on three cases that concern the regulation of political speech: Buckley v. Valeo (1976), McConnell v. FEC (2003), and Citizens United v. FEC (2010). Alternatively, the 691laws in these cases could be characterized as imposing restrictions on spending money rather than on speech itself.


BUCKLEY v. VALEO, 424 U.S. 1 (1976)

Buckley considered the constitutionality of the Federal Election Campaign Act of 1971. FECA, as it was known, regulated two aspects of campaign finance. First, the law limited contributions made to a candidate’s campaign. Second, the law restricted expenditures — that is, money spent by candidates for their campaigns or money spent by individuals and groups on behalf of a candidate. Shortly after FECA’s enactment, the law was challenged by candidates, contributors, political parties, and others.



[image: Photograph of James L. Buckley]


The lead plaintiff in Buckley v. Valeo was then-Senator James L. Buckley. He was elected as the nominee of the Conservative Party of New York. Later, President Reagan nominated Buckley as a judge on the D.C. Circuit Court of Appeals. James’s younger brother was William F. Buckley, Jr., the famous conservative writer.



The Supreme Court upheld most of FECA’s restrictions on campaign finance in a long, complicated, and fractured opinion. Chief Justice Burger announced the majority opinion. He found that the O’Brien test did not apply to spending money on political campaigns. Chief Justice Burger wrote, “[T]he expenditure of money simply cannot be equated with such conduct as destruction of a draft card.” Moreover, the mere fact that speech depends on the expenditure of money does not “reduce the exacting scrutiny required by the First Amendment.” As a result, the Court reviewed FECA with strict, rather than intermediate, scrutiny.

First, the Chief Justice determined that FECA’s restrictions on contributions were constitutional. The Court observed that candidates will often depend on donors who make large campaign contributions. As a result, such donors may gain an improper influence over the candidate. To avoid even the appearance of such corruption, Congress could restrict the size of contributions. These means were appropriate, the Court found, because contribution limits do not directly restrict the rights of individual citizens and candidates to engage in political debate and discussion.

For example, Citizen A expresses her support for a candidate by contributing $100, and Citizen B expresses his support for the same candidate by contributing $10,000. The latter contribution might 692reflect the intensity of Citizen B’s opinion about the candidate, but the amount does not reflect the content of his opinion. Therefore, Congress could restrict how much money can be contributed directly to a candidate. FECA’s restrictions on contributions were narrowly tailored to achieve Congress’s compelling interest to prevent corruption or the appearance of corruption.

Second, Chief Justice Burger held that FECA’s restrictions on independent expenditures were unconstitutional. These provisions restricted how much money could be spent independently of a federal political campaign. The Court also declared unconstitutional FECA’s restrictions on how much money could be given to political parties. The parties often used expenditures to help in state and federal elections. For example, local get-out-the-vote efforts would assist both state and federal candidates who were on the same ballot.

The Court held that both regulations of expenditures violated the First Amendment. Chief Justice Burger found that these “provisions place substantial and direct restrictions on the ability of candidates, citizens, and associations to engage in political expression” that is protected by the First Amendment. And, because the expenditures were not made directly to the candidate, FECA’s restrictions on expenditures were not narrowly tailored means to prevent corruption or the appearance of corruption.

Chief Justice Burger explained that “[a] restriction on the amount of money a person or group can spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration, and the size of the audience reached.” He concluded that “the independent expenditure ceiling thus fails to serve any substantial governmental interest in stemming the reality or appearance of corruption in the electoral process.” At the same time, that ceiling “heavily burdens core First Amendment expression.”

In Buckley, the Court did not foreclose the possibility that other interests could support restrictions on campaign finance. But the Court only found one interest that justified restrictions on campaign finance: the prevention of “corruption and the appearance of corruption.” In future cases, the limited nature of this interest would prove to be important.

Buckley found that some provisions of FECA were unconstitutional, but the rest of the law was constitutional. This split decision led to several unintended consequences. First, because Buckley upheld the limits on contributions, candidates could no longer rely on a small number of high-dollar contributions. As a result, candidates had to spend much more time raising low-dollar contributions from many people. These smaller contributions, which were still permissible, came to be called hard money. Second, the Court declared unconstitutional the limits on independent expenditures for advertising and contributions to political parties for their support of state elections. As a result, high-dollar campaign donors shifted their support to these types of expenditures and contributions. The unlimited contributions to political parties came to be known as soft money. Two decades later, this shift gave rise to a political movement to limit soft money in politics.
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Senator John McCain (center) was one of the co-sponsors of the Bipartisan Campaign Reform Act of 2002 (BCRA). The Arizonan was the Republican presidential nominee in 2008. BCRA’s co-sponsor was Russ Feingold (right), a Democratic Senator from Wisconsin. Here, they are standing outside the Supreme Court. The lead plaintiff was then-Senate Majority Whip Mitch McConnell of Kentucky.





McCONNELL v. FEDERAL ELECTION COMMISSION, 540 U.S. 93 (2003)

In 2002, the efforts to limit “soft money” contributions culminated in the Bipartisan Campaign Reform Act. BCRA was commonly referred to as “McCain-Feingold” after its sponsors, Republican Senator John McCain of Arizona and Democratic Senator Russ Feingold of Wisconsin. Senator Mitch McConnell of Kentucky, who then served as the Republican Minority Whip, challenged BCRA’s constitutionality.

A fractured Court upheld almost all of BCRA. We will focus on the two most significant restrictions that were upheld. First, the Court upheld Title I of BCRA that restricted soft money contributions to political parties. Second, the Court upheld Title II’s restrictions on independent expenditures for advertisements.

Justices Stevens and O’Connor jointly wrote the majority opinion. They found that Title I’s restrictions on soft money contributions were constitutional because it was “an appropriate response” to two of Congress’s legitimate concerns: (1) preventing the actual and apparent corruption threatened by large soft money contributions, and (2) preserving the integrity of the federal election process. The majority reasoned that “like the contribution limits . . . upheld in Buckley, [Title I’s soft money] restrictions 694have only a marginal impact on the ability of contributors, candidates, officeholders, and parties to engage in effective political speech.” The Court observed that the restrictions would primarily “regulate the ability of wealthy individuals, corporations, and unions to contribute large sums of money to influence federal elections.”

As in Buckley, the Court concluded that Congress could regulate these expenditures to prevent corruption or the appearance of corruption. These interests were deemed compelling: “Both common sense and the ample record in these cases confirm Congress’ belief” that “large soft money contributions to national party committees have a corrupting influence or give rise to the appearance of corruption.”

Specifically, Justices Stevens and O’Connor explained that candidates who benefited indirectly from expenditures to political parties “would feel grateful for such donations and that donors would seek to exploit that gratitude.” In addition, they contended that “corruption” was not limited to “preventing simple cash-for-votes corruption.” Congress can also “curb[] ‘undue influence on an officeholder’s judgment, and the appearance of such influence.’” The leaders of national parties, they said, often “peddl[e] access to federal candidates and officeholders in exchange for large soft-money donations.” The majority concluded that “there is substantial evidence to support Congress’ determination that large soft-money contributions to national political parties give rise to corruption and the appearance of corruption.”

Second, the Court considered the constitutionality of Title II. These provisions restricted independent expenditures made to create “electioneering communications” that referred by name to candidates for office. These advertisements included any “broadcast, cable, or satellite communication” that “refers to a clearly identified candidate for Federal office; [and] is made within 60 days before a general, special, or runoff election for the office sought by the candidate; or 30 days before a primary . . . [and] is targeted to the relevant electorate.” BCRA prohibited corporations and labor unions from funding such electioneering communications. The majority held that these restrictions in Title II were a constitutional means to reduce corruption — broadly defined — as well as the appearance of corruption.

This second result in McConnell would not stand for long.

In 2006, Justice O’Connor was replaced by Justice Alito. The Court’s changed composition triggered a dramatic reversal: four years later, in Citizens United v. FEC (2010), the Court overruled McConnell’s holding about Title II.

On January 21, 2010, the Supreme Court decided Citizens United v. FEC. Six days later, President Obama discussed the case during his State of the Union address; six Justices were in attendance. The President stated:


McConnell v. FEC was decided in 2004. In 2006, John Roberts replaced Chief Justice William Rehnquist, and Samuel Alito replaced Justice Sandra Day O’Connor. Four years later, the new Roberts Court decided Citizens United v. FEC.




With all due deference to separation of powers, last week, the Supreme Court reversed a century of law that I believe will open the floodgates for special interests, including foreign corporations, to spend without limit in our elections. (APPLAUSE) I don’t think American elections should be bankrolled by America’s most powerful interests or, worse, by foreign 695entities. They should be decided by the American people. And I urge Democrats and Republicans to pass a bill that helps correct some of these problems.



Democratic members of Congress and the Obama administration, who surrounded the Justices, rose to applaud. At that time, the cameras panned to the seated Justices. And Justice Alito mouthed the words: “Not true.” (That was the last State of the Union that Justice Alito attended.) This incident illustrates the contentiousness of campaign finance reform.
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Justice Alito (third from left) at the January 2010 State of the Union Address


From right to left, the Supreme Court Justices Breyer, Ginsburg, Alito, and Chief Justice Roberts sit in a row at the 2010 State of the Union Address. All have their hands clasped in their laps. Around them, several senators are standing and clapping.




STUDY GUIDE


	Citizens United was initially argued in March 2009. During oral arguments, Deputy Solicitor General Malcolm Stewart suggested that the government could, consistent with the First Amendment, ban a book about a political candidate that was published by a corporation. When the case was reargued in September 2009, then-Solicitor General, now Justice Elena Kagan was asked the same question. What was the government’s response? Why did it not satisfy Justice Kennedy? Was that answer limited to books?

	How does the majority’s approach to the First Amendment differ from that of the dissenters? What rationales does the majority accept to justify the regulation of political speech? What rationales does the dissent accept?

	What interpretive methodology does the majority adopt? Justices Scalia and Stevens debate the “original understandings” of the First Amendment. Justice Stevens also employed a distinction between “original expectation” and “original meaning.”

	Even under the dissent’s approach, the shareholders of a corporation could still spend and contribute their own money. Further, the corporation itself could still establish a corporate PAC to disseminate their message. Is there less at stake here than the supporters of Citizens United would suggest?

	Conversely, the shareholders of corporations have alternative methods to share their message. Additionally, rich individuals are not subject to the BCRA regulations in question at all. Is there less at stake here than the opponents of Citizens United would suggest?

	Citizens United affected unions as well as corporations. Why is this fact all but ignored in the opinions, as well as in public criticisms of the decision? How do you think the Court would or should respond to legislation that imposes disclosure requirements on corporate political advertising but not on unions?
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Citizens United v. Federal Election Commission 558 U.S. 310 (2010)
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Justice Kennedy delivered the opinion of the Court.

Federal law prohibits corporations and unions from using their general treasury funds to make independent expenditures for speech defined as an “electioneering communication” or for speech expressly advocating the election or defeat of a candidate. Limits on electioneering communications were upheld in McConnell v. Federal Election Comm’n (2003). The holding of McConnell rested to a large extent on an earlier case, Austin v. Michigan Chamber of Commerce (1990). Austin had held that political speech may be banned based on the speaker’s corporate identity.

In this case we are asked to reconsider Austin and, in effect, McConnell. It has been noted that “Austin was a significant departure from ancient First Amendment principles,” Federal Election Comm’n v. Wisconsin Right to Life, Inc. (2007) (WRTL) (Scalia, J., concurring in part and concurring in judgment). We agree with that conclusion and hold that stare decisis does not compel the continued acceptance of Austin. The Government may regulate corporate political speech through disclaimer and disclosure requirements, but it may not suppress that speech altogether. We turn to the case now before us.

I

Citizens United is a nonprofit corporation [with] an annual budget of about $12 million. Most of its funds are from donations by individuals; but, in addition, it accepts a small portion of its funds from for-profit corporations.
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The poster shows a black and white image of Hillary Clinton speaking before a microphone. Above her head in large white text against a black background is the title "Hillary: The Movie." The production information and credits are listed below the image of Clinton, the first line of which reads "Citizen United Productions presents."



In January 2008, Citizens United released a film entitled Hillary: The Movie. We refer to the film as Hillary. It is a 90-minute documentary about then-Senator Hillary Clinton, who was a candidate in the Democratic Party’s 2008 Presidential primary elections. Hillary mentions Senator Clinton by name and depicts interviews with political commentators and other persons, most of them quite critical of Senator Clinton. Hillary was released in theaters and on DVD, but Citizens United wanted to increase distribution by making it available through video-on-demand.

Video-on-demand allows digital cable subscribers to select programming from various menus, including movies, television shows, sports, news, and music. The viewer can watch the program at any time and can elect to rewind or pause the program. In December 2007, a cable company offered, 697for a payment of $1.2 million, to make Hillary available on a video-on-demand channel called “Elections ’08.” Some video-on-demand services require viewers to pay a small fee to view a selected program, but here the proposal was to make Hillary available to viewers free of charge.

To implement the proposal, Citizens United was prepared to pay for the video-on-demand; and to promote the film, it produced two 10-second ads and one 30-second ad for Hillary. Each ad includes a short (and, in our view, pejorative) statement about Senator Clinton, followed by the name of the movie and the movie’s Website address. Citizens United desired to promote the video-on-demand offering by running advertisements on broadcast and cable television.

Before the Bipartisan Campaign Reform Act of 2002 (BCRA), federal law prohibited — and still does prohibit — corporations and unions from using general treasury funds to make direct contributions to candidates or independent expenditures that expressly advocate the election or defeat of a candidate, through any form of media, in connection with certain qualified federal elections. BCRA §203 amended §441b to prohibit any “electioneering communication” as well. An electioneering communication is defined as “any broadcast, cable, or satellite communication” that “refers to a clearly identified candidate for Federal office” and is made within 30 days of a primary or 60 days of a general election. The Federal Election Commission’s (FEC) regulations further define an electioneering communication as a communication that is “publicly distributed.” “In the case of a candidate for nomination for President . . . publicly distributed means” that the communication “[c]an be received by 50,000 or more persons in a State where a primary election . . . is being held within 30 days.” Corporations and unions are barred from using their general treasury funds for express advocacy or electioneering communications. They may establish, however, a “separate segregated fund” (known as a political action committee, or PAC) for these purposes. The moneys received by the segregated fund are limited to donations from stockholders and employees of the corporation or, in the case of unions, members of the union.

Citizens United wanted to make Hillary available through video-on-demand within 30 days of the 2008 primary elections. It feared, however, that both the film and the ads would be covered by §441b’s ban on corporate-funded independent expenditures, thus subjecting the corporation to civil and criminal penalties. . . . In December 2007, Citizens United sought declaratory and injunctive relief against the FEC. It argued that (1) §441b is unconstitutional as applied to Hillary; and (2) BCRA’s disclaimer and disclosure requirements are unconstitutional as applied to Hillary and to the three ads for the movie. . . .

III

The First Amendment provides that “Congress shall make no law . . . abridging the freedom of speech.” Laws enacted to control or suppress speech may operate at different points in the speech process. . . . The law before us is an outright ban, backed by criminal sanctions. Section 441b makes it a felony for all corporations — including nonprofit advocacy corporations — either to expressly advocate the election or defeat of candidates or to broadcast electioneering communications within 30 days of a primary election and 60 days of a general election. Thus, the following acts would all be felonies under 698§441b: The Sierra Club runs an ad, within the crucial phase of 60 days before the general election, that exhorts the public to disapprove of a Congressman who favors logging in national forests; the National Rifle Association publishes a book urging the public to vote for the challenger because the incumbent U.S. Senator supports a handgun ban; and the American Civil Liberties Union creates a Web site telling the public to vote for a Presidential candidate in light of that candidate’s defense of free speech. These prohibitions are classic examples of censorship.

Section 441b is a ban on corporate speech notwithstanding the fact that a PAC created by a corporation can still speak. A PAC is a separate association from the corporation. So the PAC exemption from §441b’s expenditure ban, §441b(b)(2), does not allow corporations to speak. Even if a PAC could somehow allow a corporation to speak — and it does not — the option to form PACs does not alleviate the First Amendment problems with §441b. PACs are burdensome alternatives; they are expensive to administer and subject to extensive regulations. For example, every PAC must appoint a treasurer, forward donations to the treasurer promptly, keep detailed records of the identities of the persons making donations, preserve receipts for three years, and file an organization statement and report changes to this information within 10 days.

And that is just the beginning. PACs must file detailed monthly reports with the FEC, which are due at different times depending on the type of election that is about to occur. . . . PACs have to comply with these regulations just to speak. This might explain why fewer than 2,000 of the millions of corporations in this country have PACs. PACs, furthermore, must exist before they can speak. Given the onerous restrictions, a corporation may not be able to establish a PAC in time to make its views known regarding candidates and issues in a current campaign.

Section 441b’s prohibition on corporate independent expenditures is thus a ban on speech. As a “restriction on the amount of money a person or group can spend on political communication during a campaign,” that statute “necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration, and the size of the audience reached.” Buckley v. Valeo (1976) (per curiam). Were the Court to uphold these restrictions, the Government could repress speech by silencing certain voices at any of the various points in the speech process. If §441b applied to individuals, no one would believe that it is merely a time, place, or manner restriction on speech. Its purpose and effect are to silence entities whose voices the Government deems to be suspect.

Speech is an essential mechanism of democracy, for it is the means to hold officials accountable to the people. The right of citizens to inquire, to hear, to speak, and to use information to reach consensus is a precondition to enlightened self-government and a necessary means to protect it. The First Amendment “‘has its fullest and most urgent application’ to speech uttered during a campaign for political office.” Eu v. San Francisco County Democratic Central Comm. (1989).

For these reasons, political speech must prevail against laws that would suppress it, whether by design or inadvertence. Laws that burden political speech are “subject to strict scrutiny,” which requires the Government to prove that the restriction “furthers a compelling interest and is narrowly tailored to achieve that interest.” WRTL (opinion of Roberts, C.J.). While it might be maintained that political speech simply cannot be banned or restricted as a categorical matter, the quoted language from WRTL provides a 699sufficient framework for protecting the relevant First Amendment interests in this case. We shall employ it here.

Premised on mistrust of governmental power, the First Amendment stands against attempts to disfavor certain subjects or viewpoints. See, e.g., United States v. Playboy Entertainment Group, Inc. (striking down content-based restriction). Prohibited, too, are restrictions distinguishing among different speakers, allowing speech by some but not others. See First Nat. Bank of Boston v. Bellotti (1978). As instruments to censor, these categories are interrelated: Speech restrictions based on the identity of the speaker are all too often simply a means to control content.

Quite apart from the purpose or effect of regulating content, moreover, the Government may commit a constitutional wrong when by law it identifies certain preferred speakers. By taking the right to speak from some and giving it to others, the Government deprives the disadvantaged person or class of the right to use speech to strive to establish worth, standing, and respect for the speaker’s voice. The Government may not by these means deprive the public of the right and privilege to determine for itself what speech and speakers are worthy of consideration. The First Amendment protects speech and speaker, and the ideas that flow from each.

The Court has upheld a narrow class of speech restrictions that operate to the disadvantage of certain persons, but these rulings were based on an interest in allowing governmental entities to perform their functions. The corporate independent expenditures at issue in this case, however, would not interfere with governmental functions, so these cases are inapposite. These precedents stand only for the proposition that there are certain governmental functions that cannot operate without some restrictions on particular kinds of speech. By contrast, it is inherent in the nature of the political process that voters must be free to obtain information from diverse sources in order to determine how to cast their votes. . . .

We find no basis for the proposition that, in the context of political speech, the Government may impose restrictions on certain disfavored speakers. Both history and logic lead us to this conclusion.

A

The Court has recognized that First Amendment protection extends to corporations. [Twenty-one citations omitted.] This protection has been extended by explicit holdings to the context of political speech. Under the rationale of these precedents, political speech does not lose First Amendment protection “simply because its source is a corporation.” Bellotti. The Court has thus rejected the argument that political speech of corporations or other associations should be treated differently under the First Amendment simply because such associations are not “natural persons.”

At least since the latter part of the 19th century, the laws of some States and of the United States imposed a ban on corporate direct contributions to candidates. Yet not until 1947 did Congress first prohibit independent expenditures by corporations and labor unions in §304 of the Labor Management Relations Act 1947. In passing this Act Congress overrode the veto of President Truman, who warned that the expenditure ban was a “dangerous intrusion on free speech.” For almost three decades thereafter, the Court did not reach the question whether restrictions on corporate and union expenditures are constitutional. . . .

700

In Buckley, the Court addressed various challenges to the Federal Election Campaign Act of 1971 (FECA) as amended in 1974. These amendments created an independent expenditure ban separate from that applied to individuals as well as corporations and labor unions. Before addressing the constitutionality of [the] independent expenditure ban, Buckley first upheld [the] FECA’s limits on direct contributions to candidates. The Buckley Court recognized a “sufficiently important” governmental interest in “the prevention of corruption and the appearance of corruption.” This followed from the Court’s concern that large contributions could be given “to secure a political quid pro quo.”

The Buckley Court explained that the potential for quid pro quo corruption distinguished direct contributions to candidates from independent expenditures. The Court emphasized that “the independent expenditure ceiling . . . fails to serve any substantial governmental interest in stemming the reality or appearance of corruption in the electoral process,” because “[t]he absence of prearrangement and coordination . . . alleviates the danger that expenditures will be given as a quid pro quo for improper commitments from the candidate.” Buckley invalidated [the] restrictions on independent expenditures, with only one Justice dissenting. . . . Notwithstanding this precedent, Congress recodified [the] corporate and union expenditure ban at §441b four months after Buckley was decided. Section 441b is the independent expenditure restriction challenged here.

Less than two years after Buckley, Bellotti reaffirmed the First Amendment principle that the Government cannot restrict political speech based on the speaker’s corporate identity. Bellotti could not have been clearer when it struck down a state-law prohibition on corporate independent expenditures related to referenda issues:


We thus find no support in the First . . . Amendment, or in the decisions of this Court, for the proposition that speech that otherwise would be within the protection of the First Amendment loses that protection simply because its source is a corporation that cannot prove, to the satisfaction of a court, a material effect on its business or property. . . . [That proposition] amounts to an impermissible legislative prohibition of speech based on the identity of the interests that spokesmen may represent in public debate over controversial issues and a requirement that the speaker have a sufficiently great interest in the subject to justify communication. . . .

In the realm of protected speech, the legislature is constitutionally disqualified from dictating the subjects about which persons may speak and the speakers who may address a public issue.



It is important to note that the reasoning and holding of Bellotti did not rest on the existence of a viewpoint-discriminatory statute. It rested on the principle that the Government lacks the power to ban corporations from speaking.

Bellotti did not address the constitutionality of the State’s ban on corporate independent expenditures to support candidates. In our view, however, that restriction would have been unconstitutional under Bellotti’s central principle: that the First Amendment does not allow political speech restrictions based on a speaker’s corporate identity. . . .

B

. . . In its defense of the corporate-speech restrictions in §441b, the Government notes the antidistortion rationale on which Austin and its progeny rest in part, yet it all 701but abandons reliance upon it. It argues instead that two other compelling interests support Austin’s holding that corporate expenditure restrictions are constitutional: an anti-corruption interest, and a shareholder-protection interest. We consider the three points in turn.

1

As for Austin’s antidistortion rationale, the Government does little to defend it. And with good reason, for the rationale cannot support §441b.

If the First Amendment has any force, it prohibits Congress from fining or jailing citizens, or associations of citizens, for simply engaging in political speech. If the antidistortion rationale were to be accepted, however, it would permit Government to ban political speech simply because the speaker is an association that has taken on the corporate form. The Government contends that Austin permits it to ban corporate expenditures for almost all forms of communication stemming from a corporation. If Austin were correct, the Government could prohibit a corporation from expressing political views in media beyond those presented here, such as by printing books. The Government responds “that the FEC has never applied this statute to a book,” and if it did, “there would be quite [a] good as-applied challenge.” Tr. of Oral Arg. 65 (Sept. 9, 2009). This troubling assertion of brooding governmental power cannot be reconciled with the confidence and stability in civic discourse that the First Amendment must secure. . . .

Austin’s antidistortion rationale would produce the dangerous, and unacceptable, consequence that Congress could ban political speech of media corporations. See McConnell (opinion of Thomas, J.) (“The chilling endpoint of the Court’s reasoning is not difficult to foresee: outright regulation of the press”). Media corporations are now exempt from §441b’s ban on corporate expenditures. Yet media corporations accumulate wealth with the help of the corporate form, the largest media corporations have “immense aggregations of wealth,” and the views expressed by media corporations often “have little or no correlation to the public’s support” for those views. Austin. Thus, under the Government’s reasoning, wealthy media corporations could have their voices diminished to put them on par with other media entities. There is no precedent for permitting this under the First Amendment.

The media exemption discloses further difficulties with the law now under consideration. There is no precedent supporting laws that attempt to distinguish between corporations which are deemed to be exempt as media corporations and those which are not. “We have consistently rejected the proposition that the institutional press has any constitutional privilege beyond that of other speakers.” Id. (Scalia, J., dissenting). With the advent of the Internet and the decline of print and broadcast media, moreover, the line between the media and others who wish to comment on political and social issues becomes far more blurred. . . .

There is simply no support for the view that the First Amendment, as originally understood, would permit the suppression of political speech by media corporations. The Framers may not have anticipated modern business and media corporations. Yet television networks and major newspapers owned by media corporations have become the most important means of mass communication in modern times. The First Amendment was certainly not understood to condone the suppression of political speech in society’s 702most salient media. It was understood as a response to the repression of speech and the press that had existed in England and the heavy taxes on the press that were imposed in the colonies.

The great debates between the Federalists and the Anti-Federalists over our founding document were published and expressed in the most important means of mass communication of that era — newspapers owned by individuals. At the founding, speech was open, comprehensive, and vital to society’s definition of itself; there were no limits on the sources of speech and knowledge. The Framers may have been unaware of certain types of speakers or forms of communication, but that does not mean that those speakers and media are entitled to less First Amendment protection than those types of speakers and media that provided the means of communicating political ideas when the Bill of Rights was adopted.

Austin interferes with the “open marketplace” of ideas protected by the First Amendment. It permits the Government to ban the political speech of millions of associations of citizens. See Statistics of Income (5.8 million for-profit corporations filed 2006 tax returns). Most of these are small corporations without large amounts of wealth. . . . This fact belies the Government’s argument that the statute is justified on the ground that it prevents the “distorting effects of immense aggregations of wealth.” Austin. It is not even aimed at amassed wealth.

The censorship we now confront is vast in its reach. . . . By suppressing the speech of manifold corporations, both for-profit and nonprofit, the Government prevents their voices and viewpoints from reaching the public and advising voters on which persons or entities are hostile to their interests. Factions will necessarily form in our Republic, but the remedy of “destroying the liberty” of some factions is “worse than the disease.” The Federalist No. 10 (J. Madison). Factions should be checked by permitting them all to speak and by entrusting the people to judge what is true and what is false. . . .

Even if §441b’s expenditure ban were constitutional, wealthy corporations could still lobby elected officials, although smaller corporations may not have the resources to do so. And wealthy individuals and unincorporated associations can spend unlimited amounts on independent expenditures. Yet certain disfavored associations of citizens — those that have taken on the corporate form — are penalized for engaging in the same political speech.

When Government seeks to use its full power, including the criminal law, to command where a person may get his or her information or what distrusted source he or she may not hear, it uses censorship to control thought. This is unlawful. The First Amendment confirms the freedom to think for ourselves.

2

What we have said also shows the invalidity of other arguments made by the Government. For the most part relinquishing the antidistortion rationale, the Government falls back on the argument that corporate political speech can be banned in order to prevent corruption or its appearance. . . . We must give weight to attempts by Congress to seek to dispel either the appearance or the reality of these influences. The remedies enacted by law, however, must comply with the First Amendment; and, it is our law and our tradition that more speech, not less, is the governing rule. An outright ban on corporate political speech during the critical preelection period is not a permissible 703remedy. Here Congress has created categorical bans on speech that are asymmetrical to preventing quid pro quo corruption.

3

The Government contends further that corporate independent expenditures can be limited because of its interest in protecting dissenting shareholders from being compelled to fund corporate political speech. This asserted interest, like Austin’s antidistortion rationale, would allow the Government to ban the political speech even of media corporations. Assume, for example, that a shareholder of a corporation that owns a newspaper disagrees with the political views the newspaper expresses. Under the Government’s view, that potential disagreement could give the Government the authority to restrict the media corporation’s political speech. The First Amendment does not allow that power. . . .

4

We need not reach the question whether the Government has a compelling interest in preventing foreign individuals or associations from influencing our Nation’s political process. Section 441b is not limited to corporations or associations that were created in foreign countries or funded predominately by foreign shareholders. Section 441b therefore would be overbroad even if we assumed, arguendo, that the Government has a compelling interest in limiting foreign influence over our political process. . . .

C

Our precedent is to be respected unless the most convincing of reasons demonstrates that adherence to it puts us on a course that is sure error. . . . For the reasons above, it must be concluded that Austin was not well reasoned. . . .

Due consideration leads to this conclusion: Austin should be and now is overruled. We return to the principle established in Buckley and Bellotti that the Government may not suppress political speech on the basis of the speaker’s corporate identity. No sufficient governmental interest justifies limits on the political speech of nonprofit or for-profit corporations. . . . Given our conclusion we are further required to overrule the part of McConnell that upheld BCRA §203’s extension of §441b’s restrictions on corporate independent expenditures. The McConnell Court relied on the antidistortion interest recognized in Austin to uphold a greater restriction on speech than the restriction upheld in Austin and we have found this interest unconvincing and insufficient. This part of McConnell is now overruled.

IV*

Citizens United next challenges BCRA’s disclaimer and disclosure provisions as applied to Hillary and the three advertisements for the movie. Under BCRA §311, televised electioneering communications funded by anyone other than a candidate must 704include a disclaimer that “______ is responsible for the content of this advertising.” The required statement must be made in a “clearly spoken manner,” and displayed on the screen in a “clearly readable manner” for at least four seconds. It must state that the communication “is not authorized by any candidate or candidate’s committee”; it must also display the name and address (or Web site address) of the person or group that funded the advertisement. Under BCRA §201, any person who spends more than $10,000 on electioneering communications within a calendar year must file a disclosure statement with the FEC. That statement must identify the person making the expenditure, the amount of the expenditure, the election to which the communication was directed, and the names of certain contributors. . . .

Citizens United argues that disclosure requirements can chill donations to an organization by exposing donors to retaliation. Some amici point to recent events in which donors to certain causes were blacklisted, threatened, or otherwise targeted for retaliation. See Brief for Institute for Justice; Brief for Alliance Defense Fund. In McConnell, the Court recognized that §201 would be unconstitutional as applied to an organization if there were a reasonable probability that the group’s members would face threats, harassment, or reprisals if their names were disclosed. The examples cited by amici are cause for concern. Citizens United, however, has offered no evidence that its members may face similar threats or reprisals. To the contrary, Citizens United has been disclosing its donors for years and has identified no instance of harassment or retaliation. . . .

With the advent of the Internet, prompt disclosure of expenditures can provide shareholders and citizens with the information needed to hold corporations and elected officials accountable for their positions and supporters. . . . The First Amendment protects political speech; and disclosure permits citizens and shareholders to react to the speech of corporate entities in a proper way. This transparency enables the electorate to make informed decisions and give proper weight to different speakers and messages.

For the same reasons we uphold the application of BCRA §§201 and 311 to the ads, we affirm their application to Hillary. We find no constitutional impediment to the application of BCRA’s disclaimer and disclosure requirements to a movie broadcast via video-on-demand. And there has been no showing that, as applied in this case, these requirements would impose a chill on speech or expression.

V

When word concerning the plot of the movie Mr. Smith Goes to Washington reached the circles of Government, some officials sought, by persuasion, to discourage its distribution. Under Austin, though, officials could have done more than discourage its distribution — they could have banned the film. After all, it, like Hillary, was speech funded by a corporation that was critical of Members of Congress. Mr. Smith Goes to Washington may be fiction and caricature; but fiction and caricature can be a powerful force. . . .

Some members of the public might consider Hillary to be insightful and instructive; some might find it to be neither high art nor a fair discussion on how to set the Nation’s course; still others simply might suspend judgment on these points but decide to think more about issues and candidates. Those choices and assessments, however, are not for the Government to make. “The First Amendment underwrites the freedom to 705experiment and to create in the realm of thought and speech. Citizens must be free to use new forms, and new forums, for the expression of ideas. The civic discourse belongs to the people, and the Government may not prescribe the means used to conduct it.” McConnell (opinion of Kennedy, J.).

The judgment of the District Court is reversed with respect to the constitutionality of §441b’s restrictions on corporate independent expenditures. The judgment is affirmed with respect to BCRA’s disclaimer and disclosure requirements. The case is remanded for further proceedings consistent with this opinion.

It is so ordered.

Chief Justice Roberts, with whom Justice Alito joins, concurring.

. . . I write separately to address the important principles of judicial restraint and stare decisis implicated in this case. . . . To the extent that the Government’s case for reaffirming Austin depends on radically reconceptualizing its reasoning, that argument is at odds with itself. Stare decisis is a doctrine of preservation, not transformation. It counsels deference to past mistakes, but provides no justification for making new ones. There is therefore no basis for the Court to give precedential sway to reasoning that it has never accepted, simply because that reasoning happens to support a conclusion reached on different grounds that have since been abandoned or discredited.

Doing so would undermine the rule-of-law values that justify stare decisis in the first place. It would effectively license the Court to invent and adopt new principles of constitutional law solely for the purpose of rationalizing its past errors, without a proper analysis of whether those principles have merit on their own. This approach would allow the Court’s past missteps to spawn future mistakes, undercutting the very rule-of-law values that stare decisis is designed to protect.

None of this is to say that the Government is barred from making new arguments to support the outcome in Austin. On the contrary, it is free to do so. And of course the Court is free to accept them. But the Government’s new arguments must stand or fall on their own; they are not entitled to receive the special deference we accord to precedent. . . .

Justice Scalia, with whom Justice Alito joins, and with whom Justice Thomas joins in part, concurring.

I join the opinion of the Court.1

I write separately to address Justice Stevens’ discussion of “Original Understandings,” (hereinafter referred to as the dissent). This section of the dissent purports to show that today’s decision is not supported by the original understanding of the First Amendment. The dissent attempts this demonstration, however, in splendid isolation from the text of the First Amendment. It never shows why “the freedom of speech” that was the right of Englishmen did not include the freedom to speak in association with other individuals, including association in the corporate form. To be sure, in 1791 (as now) corporations could pursue only the objectives set forth in their charters; but the dissent provides no evidence that their speech in the pursuit of those objectives could be censored.
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Instead of taking this straightforward approach to determining the Amendment’s meaning, the dissent embarks on a detailed exploration of the Framers’ views about the “role of corporations in society.” The Framers didn’t like corporations, the dissent concludes, and therefore it follows (as night the day) that corporations had no rights of free speech. Of course the Framers’ personal affection or disaffection for corporations is relevant only insofar as it can be thought to be reflected in the understood meaning of the text they enacted — not, as the dissent suggests, as a freestanding substitute for that text. But the dissent’s distortion of proper analysis is even worse than that. Though faced with a constitutional text that makes no distinction between types of speakers, the dissent feels no necessity to provide even an isolated statement from the founding era to the effect that corporations are not covered, but places the burden on petitioners to bring forward statements showing that they are (“there is not a scintilla of evidence to support the notion that anyone believed [the First Amendment] would preclude regulatory distinctions based on the corporate form.”).

Despite the corporation-hating quotations the dissent has dredged up, it is far from clear that by the end of the 18th century corporations were despised. If so, how came there to be so many of them? . . . As I have previously noted, “[b]y the end of the eighteenth century the corporation was a familiar figure in American economic life.” McConnell v. Federal Election Comm’n (2003) (Scalia, J., concurring in part, concurring in judgment in part, and dissenting in part).

Even if we thought it proper to apply the dissent’s approach of excluding from First Amendment coverage what the Founders disliked, and even if we agreed that the Founders disliked founding-era corporations; modern corporations might not qualify for exclusion. Most of the Founders’ resentment towards corporations was directed at the state-granted monopoly privileges that individually chartered corporations enjoyed. Modern corporations do not have such privileges, and would probably have been favored by most of our enterprising Founders — excluding, perhaps, Thomas Jefferson and others favoring perpetuation of an agrarian society. Moreover, if the Founders’ specific intent with respect to corporations is what matters, why does the dissent ignore the Founders’ views about other legal entities that have more in common with modern business corporations than the founding-era corporations? At the time of the founding, religious, educational, and literary corporations were incorporated under general incorporation statutes, much as business corporations are today. There were also small unincorporated business associations, which some have argued were the “‘true progenitors’” of today’s business corporations. [L. Friedman, A History of American Law (2d ed. 1985).] Were all of these silently excluded from the protections of the First Amendment?

The lack of a textual exception for speech by corporations cannot be explained on the ground that such organizations did not exist or did not speak. To the contrary, colleges, towns and cities, religious institutions, and guilds had long been organized as corporations at common law and under the King’s charter, and as I have discussed, the practice of incorporation only expanded in the United States. Both corporations and voluntary associations actively petitioned the Government and expressed their views in newspapers and pamphlets. For example: An antislavery Quaker corporation petitioned the First Congress, distributed pamphlets, and communicated through the press in 1790. The New York Sons of Liberty sent a circular to colonies farther south in 1766. And the Society for the Relief and Instruction of Poor Germans circulated a biweekly paper 707from 1755 to 1757. The dissent offers no evidence — none whatever — that the First Amendment’s unqualified text was originally understood to exclude such associational speech from its protection.

Historical evidence relating to the textually similar clause “the freedom of . . . the press” also provides no support for the proposition that the First Amendment excludes conduct of artificial legal entities from the scope of its protection. The freedom of “the press” was widely understood to protect the publishing activities of individual editors and printers. But these individuals often acted through newspapers, which (much like corporations) had their own names, outlived the individuals who had founded them, could be bought and sold, were sometimes owned by more than one person, and were operated for profit. Their activities were not stripped of First Amendment protection simply because they were carried out under the banner of an artificial legal entity. And the notion which follows from the dissent’s view, that modern newspapers, since they are incorporated, have free-speech rights only at the sufferance of Congress, boggles the mind. . . .

The dissent says that when the Framers “constitutionalized the right to free speech in the First Amendment, it was the free speech of individual Americans that they had in mind.” That is no doubt true. All the provisions of the Bill of Rights set forth the rights of individual men and women — not, for example, of trees or polar bears. But the individual person’s right to speak includes the right to speak in association with other individual persons. Surely the dissent does not believe that speech by the Republican Party or the Democratic Party can be censored because it is not the speech of “an individual American.” It is the speech of many individual Americans, who have associated in a common cause, giving the leadership of the party the right to speak on their behalf. The association of individuals in a business corporation is no different — or at least it cannot be denied the right to speak on the simplistic ground that it is not “an individual American.”7

But to return to, and summarize, my principal point, which is the conformity of today’s opinion with the original meaning of the First Amendment. The Amendment is written in terms of “speech,” not speakers. Its text offers no foothold for excluding any category of speaker, from single individuals to partnerships of individuals, to unincorporated associations of individuals, to incorporated associations of individuals — and the dissent offers no evidence about the original meaning of the text to support any such exclusion. We are therefore simply left with the question whether the speech at issue in this case is “speech” covered by the First Amendment. No one says otherwise. A documentary film critical of a potential Presidential candidate is core political speech, and its nature as such does not change simply because it was funded by a corporation. Nor does the character of that funding produce any reduction whatever in the “inherent worth of the speech” and “its capacity for informing the public,” First Nat. Bank of Boston v. Bellotti 708(1978). Indeed, to exclude or impede corporate speech is to muzzle the principal agents of the modern free economy. We should celebrate rather than condemn the addition of this speech to the public debate.

Justice Stevens, with whom Justice Ginsburg, Justice Breyer, and Justice Sotomayor join, concurring in part and dissenting in part.

The real issue in this case concerns how, not if, the appellant may finance its electioneering. Citizens United is a wealthy nonprofit corporation that runs a political action committee (PAC) with millions of dollars in assets. Under the Bipartisan Campaign Reform Act of 2002 (BCRA), it could have used those assets to televise and promote Hillary: The Movie wherever and whenever it wanted to. It also could have spent unrestricted sums to broadcast Hillary at any time other than the 30 days before the last primary election. Neither Citizens United’s nor any other corporation’s speech has been “banned.” All that the parties dispute is whether Citizens United had a right to use the funds in its general treasury to pay for broadcasts during the 30-day period. The notion that the First Amendment dictates an affirmative answer to that question is, in my judgment, profoundly misguided. Even more misguided is the notion that the Court must rewrite the law relating to campaign expenditures by for-profit corporations and unions to decide this case.

The basic premise underlying the Court’s ruling is its iteration, and constant reiteration, of the proposition that the First Amendment bars regulatory distinctions based on a speaker’s identity, including its “identity” as a corporation. While that glittering generality has rhetorical appeal, it is not a correct statement of the law. Nor does it tell us when a corporation may engage in electioneering that some of its shareholders oppose. It does not even resolve the specific question whether Citizens United may be required to finance some of its messages with the money in its PAC. The conceit that corporations must be treated identically to natural persons in the political sphere is not only inaccurate but also inadequate to justify the Court’s disposition of this case.

In the context of election to public office, the distinction between corporate and human speakers is significant. Although they make enormous contributions to our society, corporations are not actually members of it. They cannot vote or run for office. Because they may be managed and controlled by nonresidents, their interests may conflict in fundamental respects with the interests of eligible voters. The financial resources, legal structure, and instrumental orientation of corporations raise legitimate concerns about their role in the electoral process. Our lawmakers have a compelling constitutional basis, if not also a democratic duty, to take measures designed to guard against the potentially deleterious effects of corporate spending in local and national races. . . .

III

[The Court’s] ruling on the merits . . . rests on several premises. First, the Court claims that Austin and McConnell have “banned” corporate speech. Second, it claims that the First Amendment precludes regulatory distinctions based on speaker identity, including the speaker’s identity as a corporation. Third, it claims that Austin and McConnell were radical outliers in our First Amendment tradition and our campaign finance jurisprudence. Each of these claims is wrong.

709

The So-Called “Ban”

Pervading the Court’s analysis is the ominous image of a “categorical ba[n]” on corporate speech. Indeed, the majority invokes the specter of a “ban” on nearly every page of its opinion. This characterization is highly misleading, and needs to be corrected. . . .

Under BCRA, any corporation’s “stockholders and their families and its executive or administrative personnel and their families” can pool their resources to finance electioneering communications. A significant and growing number of corporations avail themselves of this option; during the most recent election cycle, corporate and union PACs raised nearly a billion dollars. Administering a PAC entails some administrative burden, but so does complying with the disclaimer, disclosure, and reporting requirements that the Court today upholds, and no one has suggested that the burden is severe for a sophisticated for-profit corporation. . . .

In many ways, then, §203 functions as a source restriction or a time, place, and manner restriction. It applies in a viewpoint-neutral fashion to a narrow subset of advocacy messages about clearly identified candidates for federal office, made during discrete time periods through discrete channels. In the case at hand, all Citizens United needed to do to broadcast Hillary right before the primary was to abjure business contributions or use the funds in its PAC, which by its own account is “one of the most active conservative PACs in America.” . . .

Identity-Based Distinctions

The second pillar of the Court’s opinion is its assertion that “the Government cannot restrict political speech based on the speaker’s . . . identity.” The case on which it relies for this proposition is First Nat. Bank of Boston v. Bellotti (1978). . . . Like its paeans to unfettered discourse, the Court’s denunciation of identity-based distinctions may have rhetorical appeal but it obscures reality. . . .

Not only has the distinctive potential of corporations to corrupt the electoral process long been recognized, but within the area of campaign finance, corporate spending is also “furthest from the core of political expression, since corporations’ First Amendment speech and association interests are derived largely from those of their members and of the public in receiving information.” FEC v. Beaumont (2003). . . .

If taken seriously, our colleagues’ assumption that the identity of a speaker has no relevance to the Government’s ability to regulate political speech would lead to some remarkable conclusions. Such an assumption would have accorded the propaganda broadcasts to our troops by “Tokyo Rose” during World War II the same protection as speech by Allied commanders. More pertinently, it would appear to afford the same protection to multinational corporations controlled by foreigners as to individual Americans: To do otherwise, after all, could “enhance the relative voice” of some (i.e., humans) over others (i.e., nonhumans). Under the majority’s view, I suppose it may be a First Amendment problem that corporations are not permitted to vote, given that voting is, among other things, a form of speech.

In short, the Court dramatically overstates its critique of identity-based distinctions, without ever explaining why corporate identity demands the same treatment as 710individual identity. Only the most wooden approach to the First Amendment could justify the unprecedented line it seeks to draw.

Our First Amendment Tradition

A third fulcrum of the Court’s opinion is the idea that Austin and McConnell are radical outliers, “aberration[s],” in our First Amendment tradition. The Court has it exactly backwards. It is today’s holding that is the radical departure from what had been settled First Amendment law. To see why, it is useful to take a long view.

1. Original Understandings

Let us start from the beginning. The Court invokes “ancient First Amendment principles,” and original understandings to defend today’s ruling, yet it makes only a perfunctory attempt to ground its analysis in the principles or understandings of those who drafted and ratified the Amendment. Perhaps this is because there is not a scintilla of evidence to support the notion that anyone believed it would preclude regulatory distinctions based on the corporate form. To the extent that the Framers’ views are discernible and relevant to the disposition of this case, they would appear to cut strongly against the majority’s position.

This is not only because the Framers and their contemporaries conceived of speech more narrowly than we now think of it, see Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L.J. 1 (1971), but also because they held very different views about the nature of the First Amendment right and the role of corporations in society. Those few corporations that existed at the founding were authorized by grant of a special legislative charter. . . . Thomas Jefferson famously fretted that corporations would subvert the Republic. General incorporation statutes, and widespread acceptance of business corporations as socially useful actors, did not emerge until the 1800’s.

The Framers thus took it as a given that corporations could be comprehensively regulated in the service of the public welfare. Unlike our colleagues, they had little trouble distinguishing corporations from human beings, and when they constitutionalized the right to free speech in the First Amendment, it was the free speech of individual Americans that they had in mind.55 While individuals might join together to exercise their speech rights, business corporations, at least, were plainly not seen as facilitating such associational or expressive ends. Even “the notion that business corporations could invoke the First Amendment would probably have been quite a novelty,” given that “at the time, the legitimacy of every corporate activity was thought to rest entirely in a concession of the sovereign.” Shelledy, Autonomy, Debate, and Corporate Speech, 18 Hastings Const. L.Q. 541 (1991). In light of these background practices and understandings, it seems to me implausible that the Framers believed “the freedom of speech” 711would extend equally to all corporate speakers, much less that it would preclude legislatures from taking limited measures to guard against corporate capture of elections.

The Court observes that the Framers drew on diverse intellectual sources, communicated through newspapers, and aimed to provide greater freedom of speech than had existed in England. From these (accurate) observations, the Court concludes that “[t]he First Amendment was certainly not understood to condone the suppression of political speech in society’s most salient media.” This conclusion is far from certain, given that many historians believe the Framers were focused on prior restraints on publication and did not understand the First Amendment to “prevent the subsequent punishment of such [publications] as may be deemed contrary to the public welfare.” Near v. Minnesota ex rel. Olson (1931). Yet, even if the majority’s conclusion were correct, it would tell us only that the First Amendment was understood to protect political speech in certain media. It would tell us little about whether the Amendment was understood to protect general treasury electioneering expenditures by corporations, and to what extent.

As a matter of original expectations, then, it seems absurd to think that the First Amendment prohibits legislatures from taking into account the corporate identity of a sponsor of electoral advocacy. As a matter of original meaning, it likewise seems baseless — unless one evaluates the First Amendment’s “principles,” or its “purpose” (opinion of Roberts, C.J.) at such a high level of generality that the historical understandings of the Amendment cease to be a meaningful constraint on the judicial task. This case sheds a revelatory light on the assumption of some that an impartial judge’s application of an originalist methodology is likely to yield more determinate answers, or to play a more decisive role in the decisional process, than his or her views about sound policy.

Justice Scalia criticizes the foregoing discussion for failing to adduce statements from the founding era showing that corporations were understood to be excluded from the First Amendment’s free speech guarantee. Of course, Justice Scalia adduces no statements to suggest the contrary proposition, or even to suggest that the contrary proposition better reflects the kind of right that the drafters and ratifiers of the Free Speech Clause thought they were enshrining. Although Justice Scalia makes a perfectly sensible argument that an individual’s right to speak entails a right to speak with others for a common cause, he does not explain why those two rights must be precisely identical, or why that principle applies to electioneering by corporations that serve no “common cause.” Nothing in his account dislodges my basic point that members of the founding generation held a cautious view of corporate power and a narrow view of corporate rights (not that they “despised” corporations), and that they conceptualized speech in individualistic terms. If no prominent Framer bothered to articulate that corporate speech would have lesser status than individual speech, that may well be because the contrary proposition — if not also the very notion of “corporate speech” — was inconceivable.

Justice Scalia also emphasizes the unqualified nature of the First Amendment text. Yet he would seemingly read out the Free Press Clause: How else could he claim that my purported views on newspapers must track my views on corporations generally? Like virtually all modern lawyers, Justice Scalia presumably believes that the First Amendment restricts the Executive, even though its language refers to Congress alone. In any event, the text only leads us back to the questions who or what is guaranteed “the freedom of speech,” and, just as critically, what that freedom consists of and under what circumstances it may be limited. Justice Scalia appears to believe that because corporations are 712created and utilized by individuals, it follows (as night the day) that their electioneering must be equally protected by the First Amendment and equally immunized from expenditure limits. That conclusion certainly does not follow as a logical matter, and Justice Scalia fails to explain why the original public meaning leads it to follow as a matter of interpretation.

The truth is we cannot be certain how a law such as BCRA §203 meshes with the original meaning of the First Amendment. I have given several reasons why I believe the Constitution would have been understood then, and ought to be understood now, to permit reasonable restrictions on corporate electioneering, and I will give many more reasons in the pages to come. The Court enlists the Framers in its defense without seriously grappling with their understandings of corporations or the free speech right, or with the republican principles that underlay those understandings.

In fairness, our campaign finance jurisprudence has never attended very closely to the views of the Framers, whose political universe differed profoundly from that of today. We have long since held that corporations are covered by the First Amendment, and many legal scholars have long since rejected the concession theory of the corporation. But “historical context is usually relevant,” Randall v. Sorrell (2006) (Stevens, J., dissenting), and in light of the Court’s effort to cast itself as guardian of ancient values, it pays to remember that nothing in our constitutional history dictates today’s outcome. To the contrary, this history helps illuminate just how extraordinarily dissonant the decision is.

2. Legislative and Judicial Interpretation

. . . Over the years, the limitations on corporate political spending have been modified in a number of ways, as Congress responded to changes in the American economy and political practices that threatened to displace the commonweal. . . . By the time Congress passed FECA in 1971, the bar on corporate contributions and expenditures had become such an accepted part of federal campaign finance regulation that when a large number of plaintiffs, including several nonprofit corporations, challenged virtually every aspect of the Act in Buckley, no one even bothered to argue that the bar as such was unconstitutional. Buckley famously (or infamously) distinguished direct contributions from independent expenditures, but its silence on corporations only reinforced the understanding that corporate expenditures could be treated differently from individual expenditures. . . .

IV

. . . Corporations, as a class, tend to be more attuned to the complexities of the legislative process and more directly affected by tax and appropriations measures that receive little public scrutiny; they also have vastly more money with which to try to buy access and votes. Business corporations must engage the political process in instrumental terms if they are to maximize shareholder value. The unparalleled resources, professional lobbyists, and single-minded focus they bring to this effort . . . make quid pro quo corruption and its appearance inherently more likely when they (or their conduits or trade groups) spend unrestricted sums on elections. . . .
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Just as the majority gives short shrift to the general societal interests at stake in campaign finance regulation, it also overlooks the distinctive considerations raised by the regulation of corporate expenditures. The majority fails to appreciate that Austin’s antidistortion rationale is itself an anticorruption rationale tied to the special concerns raised by corporations. Understood properly, “antidistortion” is simply a variant on the classic governmental interest in protecting against improper influences on officeholders that debilitate the democratic process. It is manifestly not just an “equalizing” ideal in disguise. . . .

The Court’s blinkered and aphoristic approach to the First Amendment may well promote corporate power at the cost of the individual and collective self-expression the Amendment was meant to serve. It will undoubtedly cripple the ability of ordinary citizens, Congress, and the States to adopt even limited measures to protect against corporate domination of the electoral process. Americans may be forgiven if they do not feel the Court has advanced the cause of self-government today. . . .

V

. . . In a democratic society, the longstanding consensus on the need to limit corporate campaign spending should outweigh the wooden application of judge-made rules. The majority’s rejection of this principle “elevate[s] corporations to a level of deference which has not been seen at least since the days when substantive due process was regularly used to invalidate regulatory legislation thought to unfairly impinge upon established economic interests.” Bellotti (White, J., dissenting). At bottom, the Court’s opinion is thus a rejection of the common sense of the American people, who have recognized a need to prevent corporations from undermining self-government since the founding, and who have fought against the distinctive corrupting potential of corporate electioneering since the days of Theodore Roosevelt. It is a strange time to repudiate that common sense. While American democracy is imperfect, few outside the majority of this Court would have thought its flaws included a dearth of corporate money in politics.

I would affirm the judgment of the District Court.

Justice Thomas, concurring in part and dissenting in part.

I join all but Part IV of the Court’s opinion . . . because the Court’s constitutional analysis does not go far enough. The disclosure, disclaimer, and reporting requirements in BCRA §§201 and 311 are also unconstitutional. Congress may not abridge the “right to anonymous speech” based on the “simple interest in providing voters with additional relevant information.” McConnell (Thomas, J., concurring in part, concurring in judgment in part, and dissenting in part).

In continuing to hold otherwise, the Court misapprehends the import of “recent events” that some amici describe “in which donors to certain causes were blacklisted, threatened, or otherwise targeted for retaliation.” The Court properly recognizes these events as “cause for concern,” but fails to acknowledge their constitutional significance. In my view, amici’s submissions show why the Court’s insistence on upholding §§201 and 311 will ultimately prove as misguided (and ill fated) as was its prior approval of §203.
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Amici’s examples relate principally to Proposition 8, a state ballot proposition that California voters narrowly passed in the 2008 general election. Proposition 8 amended California’s constitution to provide that “[o]nly marriage between a man and a woman is valid or recognized in California.” Any donor who gave more than $100 to any committee supporting or opposing Proposition 8 was required to disclose his full name, street address, occupation, employer’s name (or business name, if self-employed), and the total amount of his contributions. The California Secretary of State was then required to post this information on the Internet.

Some opponents of Proposition 8 compiled this information and created Web sites with maps showing the locations of homes or businesses of Proposition 8 supporters. Many supporters (or their customers) suffered property damage, or threats of physical violence or death, as a result. They cited these incidents in a complaint they filed after the 2008 election, seeking to invalidate California’s mandatory disclosure laws. Supporters recounted being told: “Consider yourself lucky. If I had a gun I would have gunned you down along with each and every other supporter,” or, “we have plans for you and your friends.” Proposition 8 opponents also allegedly harassed the measure’s supporters by defacing or damaging their property. Two religious organizations supporting Proposition 8 reportedly received through the mail envelopes containing a white powdery substance.

Those accounts are consistent with media reports describing Proposition 8-related retaliation. The director of the nonprofit California Musical Theater gave $1,000 to support the initiative; he was forced to resign after artists complained to his employer. . . . The director of the Los Angeles Film Festival was forced to resign after giving $1,500 because opponents threatened to boycott and picket the next festival. And a woman who had managed her popular, family-owned restaurant for 26 years was forced to resign after she gave $100, because “throngs of [angry] protesters” repeatedly arrived at the restaurant and “shout[ed] ‘shame on you’ at customers.” . . . The police even had to “arriv[e] in riot gear one night to quell the angry mob” at the restaurant. Some supporters of Proposition 8 engaged in similar tactics; one real estate businessman in San Diego who had donated to a group opposing Proposition 8 “received a letter from the Prop. 8 Executive Committee threatening to publish his company’s name if he didn’t also donate to the ‘Yes on 8’ campaign.”

The success of such intimidation tactics has apparently spawned a cottage industry that uses forcibly disclosed donor information to pre-empt citizens’ exercise of their First Amendment rights. Before the 2008 Presidential election, a “newly formed nonprofit group . . . plann[ed] to confront donors to conservative groups, hoping to create a chilling effect that will dry up contributions.” . . . Its leader, “who described his effort as ‘going for the jugular,’” detailed the group’s plan to send a “warning letter . . . alerting donors who might be considering giving to right-wing groups to a variety of potential dangers, including legal trouble, public exposure and watchdog groups digging through their lives.”

These instances of retaliation sufficiently demonstrate why this Court should invalidate mandatory disclosure and reporting requirements. But amici present evidence of yet another reason to do so — the threat of retaliation from elected officials. As amici’s 715submissions make clear, this threat extends far beyond a single ballot proposition in California. For example, a candidate challenging an incumbent state attorney general reported that some members of the State’s business community feared donating to his campaign because they did not want to cross the incumbent; in his words, “I go to so many people and hear the same thing: ‘I sure hope you beat [the incumbent], but I can’t afford to have my name on your records. He might come after me next.’” . . . The incumbent won reelection in 2008.

My point is not to express any view on the merits of the political controversies I describe. Rather, it is to demonstrate — using real-world, recent examples — the fallacy in the Court’s conclusion that “[d]isclaimer and disclosure requirements . . . impose no ceiling on campaign-related activities, and do not prevent anyone from speaking.” Of course they do. Disclaimer and disclosure requirements enable private citizens and elected officials to implement political strategies specifically calculated to curtail campaign-related activity and prevent the lawful, peaceful exercise of First Amendment rights. . . .

[T]he Court’s promise that as-applied challenges will adequately protect speech is a hollow assurance. Now more than ever, §§201 and 311 will chill protected speech because — as California voters can attest — “the advent of the Internet” enables “prompt disclosure of expenditures,” which “provide[s]” political opponents “with the information needed” to intimidate and retaliate against their foes. Thus, “disclosure permits citizens . . . to react to the speech of [their political opponents] in a proper” — or undeniably improper — “way” long before a plaintiff could prevail on an as-applied challenge.

I cannot endorse a view of the First Amendment that subjects citizens of this Nation to death threats, ruined careers, damaged or defaced property, or pre-emptive and threatening warning letters as the price for engaging in “core political speech, the ‘primary object of First Amendment protection.’” McConnell (Thomas, J., concurring in part, concurring in judgment in part, and dissenting in part). Accordingly, I respectfully dissent from the Court’s judgment upholding BCRA §§201 and 311.






C. WHAT CONSTITUTES “ABRIDGING” THE FREEDOM OF SPEECH?

ASSIGNMENT 4

The Supreme Court has adopted several different tests to determine what types of regulation “abridge[e]” the “freedom of speech.” First, the Court has considered laws that regulate the time, place, and manner of speech, but not the content of speech. Second, the Court has found that the First Amendment does not protect certain types of tortious speech. Third, in other cases, the press may be exempt from general laws. Fourth, the government may mandate access to media without violating the First Amendment.
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1. How Can the Government Regulate the Time, Place, and Manner of Speech?


STUDY GUIDE


	How does the Court know that a regulation is “content neutral”?

	Is it possible to regulate the manner of speech without also regulating the content of speech?

	Ward held that the government can restrict when, where, and how people speak — that is, the time, place, and manner of speech. How can these types of restrictions protect the rights of other people who are not speaking?





Ward v. Rock Against Racism 491 U.S. 781 (1989)

Justice Kennedy delivered the opinion of the Court.

In the southeast portion of New York City’s Central Park, about 10 blocks upward from the park’s beginning point at 59th Street, there is an amphitheater and stage structure known as the Naumberg Acoustic Bandshell. The bandshell faces west across the remaining width of the park. In close proximity to the bandshell, and lying within the directional path of its sound, is a grassy open area called the Sheep Meadow. The city has designated the Sheep Meadow as a quiet area for passive recreations like reclining, walking, and reading. Just beyond the park, and also within the potential sound range of the bandshell, are the apartments and residences of Central Park West.

This case arises from the city’s attempt to regulate the volume of amplified music at the bandshell so the performances are satisfactory to the audience without intruding upon those who use the Sheep Meadow or live on Central Park West and in its vicinity. [Rock Against Racism, respondent in this case, is an unincorporated association which, in its own words, is “dedicated to the espousal and promotion of antiracist views.” Each year from 1979 through 1986, RAR has sponsored a program of speeches and rock music at the bandshell.]

The city’s regulation requires bandshell performers to use sound-amplification equipment and a sound technician provided by the city. The challenge to this volume control technique comes from the sponsor of a rock concert. The trial court sustained the noise control measures, but the Court of Appeals for the Second Circuit reversed. We granted certiorari to resolve the important First Amendment issues presented by the case. . . .


II

. . . Music, as a form of expression and communication, is protected under the First Amendment. In the case before us the performances apparently consisted of remarks by 717speakers, as well as rock music, but the case has been presented as one in which the constitutional challenge is to the city’s regulation of the musical aspects of the concert; and, based on the principle we have stated, the city’s guideline must meet the demands of the First Amendment. The parties do not appear to dispute that proposition.

. . . Here the bandshell was open, apparently, to all performers; and we decide the case as one in which the bandshell is a public forum for performances in which the government’s right to regulate expression is subject to the protections of the First Amendment. Our cases make clear, however, that even in a public forum the government may impose reasonable restrictions on the time, place, or manner of protected speech, provided the restrictions “are justified without reference to the content of the regulated speech, that they are narrowly tailored to serve a significant governmental interest, and that they leave open ample alternative channels for communication of the information.” Clark v. Community for Creative Non-Violence (1984); see Heffron v. International Society for Krishna Consciousness, Inc. (1981) (quoting Virginia Pharmacy Bd. v. Virginia Citizens Consumer Council, Inc. (1976)). We consider these requirements in turn.



A

The principal inquiry in determining content neutrality, in speech cases generally and in time, place, or manner cases in particular, is whether the government has adopted a regulation of speech because of disagreement with the message it conveys. Community for Creative Non-Violence. The government’s purpose is the controlling consideration. A regulation that serves purposes unrelated to the content of expression is deemed neutral, even if it has an incidental effect on some speakers or messages but not others. See Renton v. Playtime Theatres, Inc. (1986). Government regulation of expressive activity is content neutral so long as it is “justified without reference to the content of the regulated speech.” Community for Creative Non-Violence.

The principal justification for the sound-amplification guideline is the city’s desire to control noise levels at bandshell events, in order to retain the character of the Sheep Meadow and its more sedate activities, and to avoid undue intrusion into residential areas and other areas of the park. This justification for the guideline “ha[s] nothing to do with content,” and it satisfies the requirement that time, place, or manner regulations be content neutral.

The only other justification offered below was the city’s interest in “ensur[ing] the quality of sound at Bandshell events.” . . . On this record, the city’s concern with sound quality extends only to the clearly content-neutral goals of ensuring adequate sound amplification and avoiding the volume problems associated with inadequate sound mix. Any governmental attempt to serve purely esthetic goals by imposing subjective standards of acceptable sound mix on performers would raise serious First Amendment concerns, but this case provides us with no opportunity to address those questions. As related above, the District Court found that the city’s equipment and its sound technician could meet all of the standards requested by the performers, including RAR. . . .



B

The city’s regulation is also “narrowly tailored to serve a significant governmental interest.” Community for Creative Non-Violence. Despite respondent’s protestations to the 718contrary, it can no longer be doubted that government “ha[s] a substantial interest in protecting its citizens from unwelcome noise.” City Council of Los Angeles v. Taxpayers for Vincent (1984). This interest is perhaps at its greatest when government seeks to protect “‘the well-being, tranquility, and privacy of the home,’” but it is by no means limited to that context, for the government may act to protect even such traditional public forums as city streets and parks from excessive noise.

We think it also apparent that the city’s interest in ensuring the sufficiency of sound amplification at bandshell events is a substantial one. The record indicates that inadequate sound amplification has had an adverse affect on the ability of some audiences to hear and enjoy performances at the bandshell. The city enjoys a substantial interest in ensuring the ability of its citizens to enjoy whatever benefits the city parks have to offer, from amplified music to silent meditation.

The Court of Appeals recognized the city’s substantial interest in limiting the sound emanating from the bandshell. The court concluded, however, that the city’s sound-amplification guideline was not narrowly tailored to further this interest, because “it has not [been] shown . . . that the requirement of the use of the city’s sound system and technician was the least intrusive means of regulating the volume.” In the court’s judgment, there were several alternative methods of achieving the desired end that would have been less restrictive of respondent’s First Amendment rights.

The Court of Appeals erred in sifting through all the available or imagined alternative means of regulating sound volume in order to determine whether the city’s solution was “the least intrusive means” of achieving the desired end. This “less-restrictive-alternative analysis . . . has never been a part of the inquiry into the validity of a time, place, and manner regulation.” Regan v. Time, Inc. (1984) (opinion of White, J.). Instead, our cases quite clearly hold that restrictions on the time, place, or manner of protected speech are not invalid “simply because there is some imaginable alternative that might be less burdensome on speech.” United States v. Albertini (1985).

The Court of Appeals apparently drew its least-intrusive-means requirement from United States v. O’Brien, the case in which we established the standard for judging the validity of restrictions on expressive conduct. The court’s reliance was misplaced, however, for we have held that the O’Brien test “in the last analysis is little, if any, different from the standard applied to time, place, or manner restrictions.” Community for Creative Non-Violence. . . .

Lest any confusion on the point remain, we reaffirm today that a regulation of the time, place, or manner of protected speech must be narrowly tailored to serve the government’s legitimate, content-neutral interests but that it need not be the least restrictive or least intrusive means of doing so. Rather, the requirement of narrow tailoring is satisfied “so long as the . . . regulation promotes a substantial government interest that would be achieved less effectively absent the regulation.”

To be sure, this standard does not mean that a time, place, or manner regulation may burden substantially more speech than is necessary to further the government’s legitimate interests. Government may not regulate expression in such a manner that a substantial portion of the burden on speech does not serve to advance its goals. So long as the means chosen are not substantially broader than necessary to achieve the government’s interest, however, the regulation will not be invalid simply because a court concludes that the government’s interest could be adequately served by some less-speech-restrictive alternative. . . .
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It is undeniable that the city’s substantial interest in limiting sound volume is served in a direct and effective way by the requirement that the city’s sound technician control the mixing board during performances. Absent this requirement, the city’s interest would have been served less well, as is evidenced by the complaints about excessive volume generated by respondent’s past concerts. The alternative regulatory methods hypothesized by the Court of Appeals reflect nothing more than a disagreement with the city over how much control of volume is appropriate or how that level of control is to be achieved. The Court of Appeals erred in failing to defer to the city’s reasonable determination that its interest in controlling volume would be best served by requiring bandshell performers to utilize the city’s sound technician. . . .



C

The final requirement, that the guideline leave open ample alternative channels of communication, is easily met. Indeed, in this respect the guideline is far less restrictive than regulations we have upheld in other cases, for it does not attempt to ban any particular manner or type of expression at a given place or time. Rather, the guideline continues to permit expressive activity in the bandshell, and has no effect on the quantity or content of that expression beyond regulating the extent of amplification. That the city’s limitations on volume may reduce to some degree the potential audience for respondent’s speech is of no consequence, for there has been no showing that the remaining avenues of communication are inadequate.

III

The city’s sound-amplification guideline is narrowly tailored to serve the substantial and content-neutral governmental interests of avoiding excessive sound volume and providing sufficient amplification within the bandshell concert ground, and the guideline leaves open ample channels of communication. Accordingly, it is valid under the First Amendment as a reasonable regulation of the place and manner of expression. The judgment of the Court of Appeals is

Reversed.





2. Does the First Amendment Ever Protect Speech That Is Tortious?

“Defamation” is a general term that encompasses the common law torts of libel and slander. You likely studied this concept in torts. Both acts involve false statements that may harm the reputation of another. Libel concerns false statements in a fixed form, such as publication in a newspaper; slander concerns more transitory forms of communication, especially oral speech. Both torts, which define wrongful behavior, also implicate the freedoms of speech and press. Whatever harm results from defamation is inflicted by expression and is, therefore, behavior that fits the conception of “speech.” Does the First Amendment’s guarantees of speech and press protect otherwise tortious expressions? The first case, New York Times v. Sullivan, answers the question affirmatively, at least in part.
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[image: 1960 advertisement in New York Times titled “Heed their Voices,” at issue in New York Times Co. v. Sullivan]



The full-page advertisement appears in the March 29, 1960 edition of the New York Times. The advertisement is headed in large text "Heed their Rising Voices."

Below this appears several paragraphs of text in small font, then a smaller heading "Your Help Is Urgently Needed . . . NOW!!," which is followed by a six-collumned list of names.

Below this list appears the text "We in the south who are struggling for dignity and freedom warmly endorse this appeal," which is followed by four-column list of names.

At the bottom of the page, there is a box bounded by dashed lines, with areas to enter a donation amount, provide contact information, and request further information. Donators are directed to make checks payable to "Committee to Defend Martin Luther King." Directly above this box appears the text "Please mail this coupon TODAY!"

To the left of the coupon, the advertisement is attributed to the "Committee to Defend Martin Luther King and the Struggle for Freedom in the South," with the address for the organization and its officers listed below.



In March 1960, the Committee to Defend Martin Luther King published a full-page advertisement in the New York Times. The advertisement recounted how “thousands of Southern Negro students are engaged in wide-spread non-violent demonstrations . . . [and] they are being met by an unprecedented wave of terror.” The lead caption of the advertisement declared “Heed Their Rising Voices,” a phrase that was taken from a Times editorial. The advertisement was published as a means to obtain financial support. Readers were encouraged to mail a check to the Committee.
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STUDY GUIDE


	By definition, defamation laws allow speech to be punished. Moreover, these laws are enacted to prevent the harms caused by the content of speech. Do these laws, on their faces, violate the freedom of speech?

	If defamation laws do not violate the First Amendment, why should the Court carve out exceptions for the defamation of public officials and public figures?

	Are laws prohibiting some types of defamation truly an exception to the right? Or is there no “right” to speak in a way that violates the properly defined rights of others? Does it matter whether defamation is framed as “wrongful” conduct or as an “exception” to the right of free speech?

	Citizens United v. FEC (2010) is often criticized on the grounds that corporations lack free speech rights. In Sullivan, the defendant was the New York Times, a corporation. Further, the speech at issue was not a journalistic article, but instead was a paid advertisement. Should the New York Times’s publication receive heightened protection under the First Amendment? Or should the advertisement receive reduced protection as mere “commercial speech”? Does Justice Brennan’s decision even acknowledge this distinction?

	In Berisha v. Lawson (2021), two Justices urged the Court to reconsider Sullivan. Justice Thomas wrote that “the lack of historical support for [the] actual-malice requirement is reason enough to take a second look at” Sullivan. Justice Gorusch added that “the Court would profit from returning its attention” to Sullivan “given the momentous changes in the Nation’s media landscape since 1964.”





New York Times Co. v. Sullivan 376 U.S. 254 (1964)
[image: ] Video on CasebookConnect.com

Mr. Justice Brennan delivered the opinion of the Court.

We are required in this case to determine for the first time the extent to which the constitutional protections for speech and press limit a State’s power to award damages in a libel action brought by a public official against critics of his official conduct.

Respondent L.B. Sullivan is one of the three elected Commissioners of the City of Montgomery, Alabama. . . . Respondent’s complaint alleged that he had been libeled by statements in a full-page advertisement that was carried in the New York Times on March 29, 1960. Entitled “Heed Their Rising Voices,” the advertisement began by stating that “As the whole world knows by now, thousands of Southern Negro students are engaged in widespread non-violent demonstrations in positive affirmation of the right to live in human dignity as guaranteed by the U.S. Constitution and the Bill of Rights.” It went on to charge that “in their efforts to uphold these guarantees, they are being met by an unprecedented wave of terror by those who would deny and negate that document which the whole world looks upon as setting the pattern for modern freedom....” Succeeding paragraphs purported to illustrate the “wave of terror” by describing certain alleged events. The text concluded with an appeal for funds for three purposes: support of the student movement, “the struggle for the right-to-vote,” and the legal defense of Dr. Martin Luther King, Jr., leader of the movement, against a perjury indictment then pending in Montgomery.
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The text appeared over the names of 64 persons, many widely known for their activities in public affairs, religion, trade unions, and the performing arts. Below these names, and under a line reading “We in the south who are struggling daily for dignity and freedom warmly endorse this appeal,” appeared the names of the four individual petitioners and of 16 other persons, all but two of whom were identified as clergymen in various Southern cities. The advertisement was signed at the bottom of the page by the “Committee to Defend Martin Luther King and the Struggle for Freedom in the South,” and the officers of the Committee were listed.

Of the 10 paragraphs of text in the advertisement, the third and a portion of the sixth were the basis of respondent’s claim of libel. They read as follows:


The New York Times was represented by Columbia law professor Herbert Wechsler. His 1959 law review article “Toward Neutral Principles of Constitutional Law” was highly influential. Weschler served as director of the American Law Institute, and was the leading proponent and drafter of the Model Penal Code.



Third paragraph: “In Montgomery, Alabama, after students sang ‘My Country, ’Tis of Thee’ on the State Capitol steps, their leaders were expelled from school, and truckloads of police armed with shotguns and tear-gas ringed the Alabama State College Campus. When the entire student body protested to state authorities by refusing to re-register, their dining hall was padlocked in an attempt to starve them into submission.”

Sixth paragraph: “Again and again the Southern violators have answered Dr. King’s peaceful protests with intimidation and violence. They have bombed his home almost killing his wife and child. They have assaulted his person. They have arrested him seven times — for ‘speeding,’ ‘loitering’ and similar ‘offenses.’ And now they have charged him with ‘perjury’ — a felony under which they could imprison him for ten years....”

Although neither of these statements mentions respondent by name, he contended that the word “police” in the third paragraph referred to him as the Montgomery Commissioner who supervised the Police Department, so that he was being accused of “ringing” the campus with police. He further claimed that the paragraph would be read as imputing to the police, and hence to him, the padlocking of the dining hall in order to starve the students into submission. As to the sixth paragraph, he contended that since arrests are ordinarily made by the police, the statement “They have arrested [Dr. King] seven times” would be read as referring to him; he further contended that the “They” who did the arresting would be equated with the “They” who committed the other described acts and with the “Southern violators.” Thus, he argued, the paragraph would be read as accusing the Montgomery police, and hence him, of answering Dr. King’s protests with “intimidation and violence,” bombing his home, assaulting his person, and charging him with perjury. Respondent and six other Montgomery residents testified that they read some or all of the statements as referring to him in his capacity as Commissioner.

It is uncontroverted that some of the statements contained in the paragraphs were not accurate descriptions of events which occurred in Montgomery. Although Negro students staged a demonstration on the State Capitol steps, they sang the National Anthem and not “My Country, ’Tis of Thee.” Although nine students were expelled by the State Board of Education, this was not for leading the demonstration at the Capitol, but for demanding service at a lunch counter in the Montgomery County Courthouse on another day. Not 723the entire student body, but most of it, had protested the expulsion, not by refusing to register, but by boycotting classes on a single day; virtually all the students did register for the ensuing semester. The campus dining hall was not padlocked on any occasion, and the only students who may have been barred from eating there were the few who had neither signed a preregistration application nor requested temporary meal tickets. Although the police were deployed near the campus in large numbers on three occasions, they did not at any time “ring” the campus, and they were not called to the campus in connection with the demonstration on the State Capitol steps, as the third paragraph implied. Dr. King had not been arrested seven times, but only four, and although he claimed to have been assaulted some years earlier in connection with his arrest for loitering outside a courtroom, one of the officers who made the arrest denied that there was such an assault.

On the premise that the charges in the sixth paragraph could be read as referring to him, respondent was allowed to prove that he had not participated in the events described. . . . Respondent made no effort to prove that he suffered actual pecuniary loss as a result of the alleged libel. . . .

Under Alabama law as applied in this case, a publication is “libelous per se” if the words “tend to injure a person . . . in his reputation” or to “bring [him] into public contempt.” . . . Once “libel per se” has been established, the defendant has no defense as to stated facts unless he can persuade the jury that they were true in all their particulars. His privilege of “fair comment” for expressions of opinion depends on the truth of the facts upon which the comment is based. Unless he can discharge the burden of proving truth, general damages are presumed, and may be awarded without proof of pecuniary injury. A showing of actual malice is apparently a prerequisite to recovery of punitive damages, and the defendant may in any event forestall a punitive award by a retraction meeting the statutory requirements. Good motives and belief in truth do not negate an inference of malice, but are relevant only in mitigation of punitive damages if the jury chooses to accord them weight.

The question before us is whether this rule of liability, as applied to an action brought by a public official against critics of his official conduct, abridges the freedom of speech and of the press that is guaranteed by the First and Fourteenth Amendments.

Respondent relies heavily, as did the Alabama courts, on statements of this Court to the effect that the Constitution does not protect libelous publications. Those statements do not foreclose our inquiry here. None of the cases sustained the use of libel laws to impose sanctions upon expression critical of the official conduct of public officials. . . .

The general proposition that freedom of expression upon public questions is secured by the First Amendment has long been settled by our decisions. . . . The present advertisement, as an expression of grievance and protest on one of the major public issues of our time, would seem clearly to qualify for the constitutional protection. The question is whether it forfeits that protection by the falsity of some of its factual statements and by its alleged defamation of respondent.

Authoritative interpretations of the First Amendment guarantees have consistently refused to recognize an exception for any test of truth — whether administered by judges, juries, or administrative officials — and especially one that puts the burden of proving truth on the speaker. . . . As Madison said, “Some degree of abuse is inseparable from the proper use of every thing; and in no instance is this more true than in that of the press.” . . .

Injury to official reputation affords no more warrant for repressing speech that would otherwise be free than does factual error. Where judicial officers are involved, this Court 724has held that concern for the dignity and reputation of the courts does not justify the punishment as criminal contempt of criticism of the judge or his decision. This is true even though the utterance contains “half-truths” and “misinformation.” Such repression can be justified, if at all, only by a clear and present danger of the obstruction of justice. If judges are to be treated as “men of fortitude, able to thrive in a hardy climate,” surely the same must be true of other government officials, such as elected city commissioners. Criticism of their official conduct does not lose its constitutional protection merely because it is effective criticism and hence diminishes their official reputations.

If neither factual error nor defamatory content suffices to remove the constitutional shield from criticism of official conduct, the combination of the two elements is no less inadequate. This is the lesson to be drawn from the great controversy over the Sedition Act of 1798, 1 Stat. 596, which first crystallized a national awareness of the central meaning of the First Amendment. That statute made it a crime, punishable by a $5,000 fine and five years in prison, “if any person shall write, print, utter or publish . . . any false, scandalous and malicious writing or writings against the government of the United States, or either house of the Congress . . . , or the President . . . , with intent to defame . . . or to bring them, or either of them, into contempt or disrepute; or to excite against them, or either or any of them, the hatred of the good people of the United States.” The Act allowed the defendant the defense of truth, and provided that the jury were to be judges both of the law and the facts. Despite these qualifications, the Act was vigorously condemned as unconstitutional in an attack joined in by Jefferson and Madison. In the famous Virginia Resolutions of 1798, the General Assembly of Virginia resolved that it


doth particularly protest against the palpable and alarming infractions of the Constitution, in the two late cases of the “Alien and Sedition Acts,” passed at the last session of Congress. . . . [The Sedition Act] exercises . . . a power not delegated by the Constitution, but, on the contrary, expressly and positively forbidden by one of the amendments thereto — a power which, more than any other, ought to produce universal alarm, because it is levelled against the right of freely examining public characters and measures, and of free communication among the people thereon, which has ever been justly deemed the only effectual guardian of every other right.



Madison prepared the Report in support of the protest. His premise was that the Constitution created a form of government under which “The people, not the government, possess the absolute sovereignty.” The structure of the government dispersed power in reflection of the people’s distrust of concentrated power, and of power itself at all levels. This form of government was “altogether different” from the British form, under which the Crown was sovereign and the people were subjects. “Is it not natural and necessary, under such different circumstances,” he asked, “that a different degree of freedom in the use of the press should be contemplated?” Earlier, in a debate in the House of Representatives, Madison had said: “If we advert to the nature of Republican Government, we shall find that the censorial power is in the people over the Government, and not in the Government over the people.” Of the exercise of that power by the press, his Report said: “In every state, probably, in the Union, the press has exerted a freedom in canvassing the merits and measures of public men, of every description, which has not been confined to the strict limits of the common law. On this footing the freedom of the press has stood; on this foundation it yet stands....” The right of free public discussion of the stewardship of public officials was thus, in Madison’s view, a fundamental principle of the American form of government.
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Although the Sedition Act was never tested in this Court, the attack upon its validity has carried the day in the court of history. Fines levied in its prosecution were repaid by Act of Congress on the ground that it was unconstitutional. . . .

It is true that the First Amendment was originally addressed only to action by the Federal Government, and that Jefferson, for one, while denying the power of Congress “to controul the freedom of the press,” recognized such a power in the States. But this distinction was eliminated with the adoption of the Fourteenth Amendment and the application to the States of the First Amendment’s restrictions.

What a State may not constitutionally bring about by means of a criminal statute is likewise beyond the reach of its civil law of libel. The fear of damage awards under a rule such as that invoked by the Alabama courts here may be markedly more inhibiting than the fear of prosecution under a criminal statute. Alabama, for example, has a criminal libel law which subjects to prosecution “any person who speaks, writes, or prints of and concerning another any accusation falsely and maliciously importing the commission by such person of a felony, or any other indictable offense involving moral turpitude,” and which allows as punishment upon conviction a fine not exceeding $500 and a prison sentence of six months. Presumably a person charged with violation of this statute enjoys ordinary criminal-law safeguards such as the requirements of an indictment and of proof beyond a reasonable doubt. These safeguards are not available to the defendant in a civil action. The judgment awarded in this case — without the need for any proof of actual pecuniary loss — was one thousand times greater than the maximum fine provided by the Alabama criminal statute, and one hundred times greater than that provided by the Sedition Act. And since there is no double-jeopardy limitation applicable to civil lawsuits, this is not the only judgment that may be awarded against petitioners for the same publication. Whether or not a newspaper can survive a succession of such judgments, the pall of fear and timidity imposed upon those who would give voice to public criticism is an atmosphere in which the First Amendment freedoms cannot survive. Plainly the Alabama law of civil libel is “a form of regulation that creates hazards to protected freedoms markedly greater than those that attend reliance upon the criminal law.”

The state rule of law is not saved by its allowance of the defense of truth. . . . A rule compelling the critic of official conduct to guarantee the truth of all his factual assertions — and to do so on pain of libel judgments virtually unlimited in amount — leads to a comparable “self-censorship.” Allowance of the defense of truth, with the burden of proving it on the defendant, does not mean that only false speech will be deterred. Even courts accepting this defense as an adequate safeguard have recognized the difficulties of adducing legal proofs that the alleged libel was true in all its factual particulars. Under such a rule, would-be critics of official conduct may be deterred from voicing their criticism, even though it is believed to be true and even though it is in fact true, because of doubt whether it can be proved in court or fear of the expense of having to do so. They tend to make only statements which “steer far wider of the unlawful zone.” The rule thus dampens the vigor and limits the variety of public debate. It is inconsistent with the First and Fourteenth Amendments.

The constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with “actual malice” — that is, with knowledge that it was false or with reckless disregard of whether it was false or not. . . .

Such a privilege for criticism of official conduct is appropriately analogous to the protection accorded a public official when he is sued for libel by a private citizen. . . . 726The reason for the official privilege is said to be that the threat of damage suits would otherwise “inhibit the fearless, vigorous, and effective administration of policies of government” and “dampen the ardor of all but the most resolute, or the most irresponsible, in the unflinching discharge of their duties.” Analogous considerations support the privilege for the citizen-critic of government. It is as much his duty to criticize as it is the official’s duty to administer. As Madison said, “the censorial power is in the people over the Government, and not in the Government over the people.” It would give public servants an unjustified preference over the public they serve, if critics of official conduct did not have a fair equivalent of the immunity granted to the officials themselves.

We conclude that such a privilege is required by the First and Fourteenth Amendments. . . .



[image: Photograph of Elmer Gertz]


Chicago native Elmer Gertz (1906-2000) was a prominent criminal defense and civil rights lawyer. As a law student, he was inspired by Clarence Darrow’s famous argument against the death penalty in the Leopold-Loeb murder trial. In 1958, Gertz achieved national fame when he won parole for Nathan Leopold, the surviving half of the infamous thrill-killing duo. Later, Gertz successfully challenged the obscenity ban on Henry Miller’s novel Tropic of Cancer. And in the 1960s, Gertz prevailed in overturning the death sentence imposed on Jack Ruby, who had been convicted of murdering Lee Harvey Oswald, the alleged assassin of President Kennedy. The case against Ruby was prosecuted by the long-time Dallas County District Attorney Henry Wade. (He was the “Wade” in Roe v. Wade.) Ruby, who was terminally ill, served the remaining few years of his life in prison. Gertz was a grade-school classmate of future-Justice Arthur Goldberg.




STUDY GUIDE


	In the decade after New York Times v. Sullivan, the Court extended the “actual malice” standard to defamation suits brought by public figures, in addition to suits brought by public officials.

	In Gertz v. Robert Welch, Inc., the Court considered the protections remaining for “private” individuals.
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	Gertz held that people would qualify as “public figures” if they “thrust themselves to the forefront of particular public controversies in order to influence the resolution of the issues involved.” In the age of social media, is this characterization of a “public figure” still accurate?

	Today, does the Internet provide a “private person” the power of “self-help” when they are defamed? Is that power comparable to the platform possessed by a public official at the time of Gertz? Should this distinction even matter in light of the First Amendment?






Gertz v. Robert Welch, Inc. 418 U.S. 323 (1974)

Mr. Justice Powell delivered the opinion of the Court.

This Court has struggled for nearly a decade to define the proper accommodation between the law of defamation and the freedoms of speech and press protected by the First Amendment. With this decision we return to that effort. We granted certiorari to reconsider the extent of a publisher’s constitutional privilege against liability for defamation of a private citizen.


I

In 1968 a Chicago policeman named Nuccio shot and killed a youth named Nelson. The state authorities prosecuted Nuccio for the homicide and ultimately obtained a conviction for murder in the second degree. The Nelson family retained petitioner Elmer Gertz, a reputable attorney, to represent them in civil litigation against Nuccio.

Respondent publishes American Opinion, a monthly outlet for the views of the John Birch Society. Early in the 1960’s the magazine began to warn of a nationwide conspiracy to discredit local law enforcement agencies and create in their stead a national police force capable of supporting a Communist dictatorship. As part of the continuing effort to alert the public to this assumed danger, the managing editor of American Opinion commissioned an article on the murder trial of Officer Nuccio. For this purpose he engaged a regular contributor to the magazine. In March 1969 respondent published the resulting article under the title “FRAME-UP: Richard Nuccio And The War On Police.” The article purports to demonstrate that the testimony against Nuccio at his criminal trial was false and that his prosecution was part of the Communist campaign against the police.

In his capacity as counsel for the Nelson family in the civil litigation, petitioner attended the coroner’s inquest into the boy’s death and initiated actions for damages, but he neither discussed Officer Nuccio with the press nor played any part in the criminal proceeding. Notwithstanding petitioner’s remote connection with the prosecution of Nuccio, respondent’s magazine portrayed him as an architect of the “frame-up.” According to the article, the police file on petitioner took “a big, Irish cop to lift.” The article stated that petitioner had been an official of the “Marxist League for Industrial Democracy, originally known as the Intercollegiate Socialist Society, which has advocated the violent seizure of our government.” It labeled Gertz a “Leninist” and a “Communist-fronter.” It 728also stated that Gertz had been an officer of the National Lawyers Guild, described as a Communist organization that “probably did more than any other outfit to plan the Communist attack on the Chicago police during the 1968 Democratic Convention.”

These statements contained serious inaccuracies. The implication that petitioner had a criminal record was false. Petitioner had been a member and officer of the National Lawyers Guild some 15 years earlier, but there was no evidence that he or that organization had taken any part in planning the 1968 demonstrations in Chicago. There was also no basis for the charge that petitioner was a “Leninist” or a “Communist-fronter.” And he had never been a member of the “Marxist League for Industrial Democracy” or the “Intercollegiate Socialist Society.”

The managing editor of American Opinion made no effort to verify or substantiate the charges against petitioner. Instead, he appended an editorial introduction stating that the author had “conducted extensive research into the Richard Nuccio Case.” And he included in the article a photograph of petitioner and wrote the caption that appeared under it: “Elmer Gertz of Red Guild harrasses Nuccio.” Respondent placed the issue of American Opinion containing the article on sale at newsstands throughout the country and distributed reprints of the article on the streets of Chicago.

Petitioner filed a diversity action for libel in the United States District Court for the Northern District of Illinois. He claimed that the falsehoods published by respondent injured his reputation as a lawyer and a citizen. . . .



II

The principal issue in this case is whether a newspaper or broadcaster that publishes defamatory falsehoods about an individual who is neither a public official nor a public figure may claim a constitutional privilege against liability for the injury inflicted by those statements. . . . Three years after New York Times, a majority of the Court agreed to extend the constitutional privilege to defamatory criticism of “public figures.” This extension was announced in Curtis Publishing Co. v. Butts and its companion, Associated Press v. Walker (1967). The first case involved the Saturday Evening Post’s charge that Coach Wally Butts of the University of Georgia had conspired with Coach “Bear” Bryant of the University of Alabama to fix a football game between their respective schools. Walker involved an erroneous Associated Press account of former Major General Edwin Walker’s participation in a University of Mississippi campus riot. Because Butts was paid by a private alumni association and Walker had resigned from the Army, neither could be classified as a “public official” under New York Times. . . . [A]majority of the Court agreed with Mr. Chief Justice Warren’s conclusion that the New York Times test should apply to criticism of “public figures” as well as “public officials.” The Court extended the constitutional privilege announced in that case to protect defamatory criticism of nonpublic persons who “are nevertheless intimately involved in the resolution of important public questions or, by reason of their fame, shape events in areas of concern to society at large.” (Warren, C.J., concurring in result). . . .



III

We begin with the common ground. Under the First Amendment there is no such thing as a false idea. However pernicious an opinion may seem, we depend for its 729correction not on the conscience of judges and juries but on the competition of other ideas. But there is no constitutional value in false statements of fact. Neither the intentional lie nor the careless error materially advances society’s interest in “uninhibited, robust, and wide-open” debate on public issues. New York Times Co. v. Sullivan. They belong to that category of utterances which “are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.” Chaplinsky v. New Hampshire (1942).

Although the erroneous statement of fact is not worthy of constitutional protection, it is nevertheless inevitable in free debate. . . . And punishment of error runs the risk of inducing a cautious and restrictive exercise of the constitutionally guaranteed freedoms of speech and press. Our decisions recognize that a rule of strict liability that compels a publisher or broadcaster to guarantee the accuracy of his factual assertions may lead to intolerable self-censorship. Allowing the media to avoid liability only by proving the truth of all injurious statements does not accord adequate protection to First Amendment liberties. . . . The First Amendment requires that we protect some falsehood in order to protect speech that matters.

The need to avoid self-censorship by the news media is, however, not the only societal value at issue. If it were, this Court would have embraced long ago the view that publishers and broadcasters enjoy an unconditional and indefeasible immunity from liability for defamation. Such a rule would, indeed, obviate the fear that the prospect of civil liability for injurious falsehood might dissuade a timorous press from the effective exercise of First Amendment freedoms. Yet absolute protection for the communications media requires a total sacrifice of the competing value served by the law of defamation.

The legitimate state interest underlying the law of libel is the compensation of individuals for the harm inflicted on them by defamatory falsehood. . . . Some tension necessarily exists between the need for a vigorous and uninhibited press and the legitimate interest in redressing wrongful injury. . . . In our continuing effort to define the proper accommodation between these competing concerns, we have been especially anxious to assure to the freedoms of speech and press that “breathing space” essential to their fruitful exercise. NAACP v. Button (1963). To that end this Court has extended a measure of strategic protection to defamatory falsehood.

The New York Times standard defines the level of constitutional protection appropriate to the context of defamation of a public person. Those who, by reason of the notoriety of their achievements or the vigor and success with which they seek the public’s attention, are properly classed as public figures and those who hold governmental office may recover for injury to reputation only on clear and convincing proof that the defamatory falsehood was made with knowledge of its falsity or with reckless disregard for the truth. This standard administers an extremely powerful antidote to the inducement to media self-censorship of the common-law rule of strict liability for libel and slander. And it exacts a correspondingly high price from the victims of defamatory falsehood. Plainly many deserving plaintiffs, including some intentionally subjected to injury, will be unable to surmount the barrier of the New York Times test. Despite this substantial abridgment of the state law right to compensation for wrongful hurt to one’s reputation, the Court has concluded that the protection of the New York Times privilege should be available to publishers and broadcasters of defamatory falsehood concerning public officials and public figures. We think that these decisions are correct, but we do not find their 730holdings justified solely by reference to the interest of the press and broadcast media in immunity from liability. Rather, we believe that the New York Times rule states an accommodation between this concern and the limited state interest present in the context of libel actions brought by public persons. For the reasons stated below, we conclude that the state interest in compensating injury to the reputation of private individuals requires that a different rule should obtain with respect to them. . . .

. . . [W]e have no difficulty in distinguishing among defamation plaintiffs. The first remedy of any victim of defamation is self-help — using available opportunities to contradict the lie or correct the error and thereby to minimize its adverse impact on reputation. Public officials and public figures usually enjoy significantly greater access to the channels of effective communication and hence have a more realistic opportunity to counteract false statements than private individuals normally enjoy. Private individuals are therefore more vulnerable to injury, and the state interest in protecting them is correspondingly greater.

More important than the likelihood that private individuals will lack effective opportunities for rebuttal, there is a compelling normative consideration underlying the distinction between public and private defamation plaintiffs. An individual who decides to seek governmental office must accept certain necessary consequences of that involvement in public affairs. He runs the risk of closer public scrutiny than might otherwise be the case. . . .

Those classed as public figures stand in a similar position. Hypothetically, it may be possible for someone to become a public figure through no purposeful action of his own, but the instances of truly involuntary public figures must be exceedingly rare. For the most part those who attain this status have assumed roles of especial prominence in the affairs of society. Some occupy positions of such persuasive power and influence that they are deemed public figures for all purposes. More commonly, those classed as public figures have thrust themselves to the forefront of particular public controversies in order to influence the resolution of the issues involved. In either event, they invite attention and comment.

Even if the foregoing generalities do not obtain in every instance, the communications media are entitled to act on the assumption that public officials and public figures have voluntarily exposed themselves to increased risk of injury from defamatory falsehood concerning them. No such assumption is justified with respect to a private individual. . . . He has relinquished no part of his interest in the protection of his own good name, and consequently he has a more compelling call on the courts for redress of injury inflicted by defamatory falsehood. Thus, private individuals are not only more vulnerable to injury than public officials and public figures; they are also more deserving of recovery.

For these reasons we conclude that the States should retain substantial latitude in their efforts to enforce a legal remedy for defamatory falsehood injurious to the reputation of a private individual. . . . We hold that, so long as they do not impose liability without fault, the States may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a private individual. This approach . . . recognizes the strength of the legitimate state interest in compensating private individuals for wrongful injury to reputation, yet shields the press and broadcast media from the rigors of strict liability for defamation. . . .



IV

. . . [W]e endorse this approach in recognition of the strong and legitimate state interest in compensating private individuals for injury to reputation. But this countervailing 731state interest extends no further than compensation for actual injury. . . . [H]ere we are attempting to reconcile state law with a competing interest grounded in the constitutional command of the First Amendment. It is therefore appropriate to require that state remedies for defamatory falsehood reach no farther than is necessary to protect the legitimate interest involved. It is necessary to restrict defamation plaintiffs who do not prove knowledge of falsity or reckless disregard for the truth to compensation for actual injury. . . . We also find no justification for allowing awards of punitive damages against publishers and broadcasters held liable under state-defined standards of liability for defamation. . . . In short, the private defamation plaintiff who established liability under a less demanding standard than that stated by New York Times may recover only such damages as are sufficient to compensate him for actual injury. . . .


STUDY GUIDE


	Snyder v. Phelps, like New York Times v. Sullivan, considered when and why “wrongful” speech can be punished under state tort law. Should this type of expression receive more protection against state “infringement” than other wrongful acts?

	The torts of defamation and intentional infliction of emotional distress remedy “dignitary” harms. Other torts, such as battery and trespass, remedy harms to person or property. Does the nature of these “dignitary” harms raise special First Amendment concerns?

	Was the offending speech in this case aimed specifically at the plaintiff? Did the defendants even disturb the peace of a private funeral ceremony? Should the manner in which the speech was conveyed affect the analysis?
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Chief Justice Roberts delivered the opinion of the Court.

A jury held members of the Westboro Baptist Church liable for millions of dollars in damages for picketing near a soldier’s funeral service. The picket signs reflected the church’s view that the United States is overly tolerant of sin and that God kills American soldiers as punishment. The question presented is whether the First Amendment shields the church members from tort liability for their speech in this case.


I

A

Fred Phelps founded the Westboro Baptist Church in Topeka, Kansas, in 1955. The church’s congregation believes that God hates and punishes the United States for its tolerance of homosexuality, particularly in America’s military. The church frequently communicates its views by picketing, often at military funerals. In the more than 20 years 732that the members of Westboro Baptist have publicized their message, they have picketed nearly 600 funerals. Marine Lance Corporal Matthew Snyder was killed in Iraq in the line of duty. Lance Corporal Snyder’s father selected the Catholic church in the Snyders’ hometown of Westminster, Maryland, as the site for his son’s funeral. Local newspapers provided notice of the time and location of the service.


[image: Photograph of children from the Westboro Baptist Church holding protest signs near the funeral of Mathew Snyder]

Children from the Westboro Baptist Church protested near the funeral of Matthew Snyder. Because the protesters were outside the cemetery, the Snyder family did not learn about the protest until seeing it on the news.


Three children hold protest signs at the funeral of Matthew Snyder. They are seperated from the funeral by a low baracade, and several yards of lawn. A policeman stands behind the baracade. Their signs read:

God Hates the U.S.

Pope in Hell

Priests

Thank God for IEDs

Thank God for Dead Soldiers

One of the children wears a shirt that reads: God Hates Fags.com

The attendees of the funeral face away from the children, and many flags are flown amongst them.



Phelps became aware of Matthew Snyder’s funeral and decided to travel to Maryland with six other Westboro Baptist parishioners (two of his daughters and four of his grandchildren) to picket. On the day of the memorial service, the Westboro congregation members picketed on public land adjacent to public streets near the Maryland State House, the United States Naval Academy, and Matthew Snyder’s funeral. The Westboro picketers carried signs that were largely the same at all three locations. . . .

The church had notified the authorities in advance of its intent to picket at the time of the funeral, and the picketers complied with police instructions in staging their demonstration. The picketing took place within a 10-by-25-foot plot of public land adjacent to a public street, behind a temporary fence. That plot was approximately 1,000 feet from the church where the funeral was held. Several buildings separated the picket site from the church. The Westboro picketers displayed their signs for about 30 minutes before the funeral began and sang hymns and recited Bible verses. None of the picketers entered church property or went to the cemetery. They did not yell or use profanity, and there was no violence associated with the picketing.

The funeral procession passed within 200 to 300 feet of the picket site. Although Snyder testified that he could see the tops of the picket signs as he drove to the funeral, 733he did not see what was written on the signs until later that night, while watching a news broadcast covering the event.1

B

Snyder filed suit against Phelps, Phelps’s daughters, and the Westboro Baptist Church (collectively Westboro or the church) in the United States District Court for the District of Maryland under that court’s diversity jurisdiction. Snyder alleged five state tort law claims: defamation, publicity given to private life, intentional infliction of emotional distress, intrusion upon seclusion, and civil conspiracy. . . . The District Court awarded Westboro summary judgment on Snyder’s claims for defamation and publicity given to private life, concluding that Snyder could not prove the necessary elements of those torts. A trial was held on the remaining claims. At trial, Snyder described the severity of his emotional injuries. He testified that he is unable to separate the thought of his dead son from his thoughts of Westboro’s picketing, and that he often becomes tearful, angry, and physically ill when he thinks about it. . . .

A jury found for Snyder on the intentional infliction of emotional distress, intrusion upon seclusion, and civil conspiracy claims, and held Westboro liable for $2.9 million in compensatory damages and $8 million in punitive damages. Westboro filed several post-trial motions, including a motion contending that the jury verdict was grossly excessive and a motion seeking judgment as a matter of law on all claims on First Amendment grounds. The District Court remitted the punitive damages award to $2.1 million, but left the jury verdict otherwise intact.

In the Court of Appeals, Westboro’s primary argument was that the church was entitled to judgment as a matter of law because the First Amendment fully protected Westboro’s speech. The Court of Appeals agreed. . . . We granted certiorari.












II

To succeed on a claim for intentional infliction of emotional distress in Maryland, a plaintiff must demonstrate that the defendant intentionally or recklessly engaged in extreme and outrageous conduct that caused the plaintiff to suffer severe emotional distress. The Free Speech Clause of the First Amendment — “Congress shall make no law . . . abridging the freedom of speech” — can serve as a defense in state tort suits, including suits for intentional infliction of emotional distress. See, e.g., Hustler Magazine, Inc. v. Falwell (1988).
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Whether the First Amendment prohibits holding Westboro liable for its speech in this case turns largely on whether that speech is of public or private concern, as determined by all the circumstances of the case. . . . “[S]peech on ‘matters of public concern’ . . . is ‘at the heart of the First Amendment’s protection.’” Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. (1985) (opinion of Powell, J.). The First Amendment reflects “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open.” New York Times Co. v. Sullivan (1964). That is because “speech concerning public affairs is more than self-expression; it is the essence of self-government.” Garrison v. Louisiana (1964). Accordingly, “speech on public issues occupies the highest rung of the hierarchy of First Amendment values, and is entitled to special protection.” Connick v. Myers (1983).

“‘[N]ot all speech is of equal First Amendment importance,’” however, and where matters of purely private significance are at issue, First Amendment protections are often less rigorous. Hustler. That is because restricting speech on purely private matters does not implicate the same constitutional concerns as limiting speech on matters of public interest: “[T]here is no threat to the free and robust debate of public issues; there is no potential interference with a meaningful dialogue of ideas”; and the “threat of liability” does not pose the risk of “a reaction of self-censorship” on matters of public import. Dun & Bradstreet. . . .

Speech deals with matters of public concern when it can “be fairly considered as relating to any matter of political, social, or other concern to the community,” Connick, or when it “is a subject of legitimate news interest; that is, a subject of general interest and of value and concern to the public.” San Diego v. Roe (2004). The arguably “inappropriate or controversial character of a statement is irrelevant to the question whether it deals with a matter of public concern.” Rankin v. McPherson (1987).

Our opinion in Dun & Bradstreet, on the other hand, provides an example of speech of only private concern. In that case we held, as a general matter, that information about a particular individual’s credit report “concerns no public issue.” The content of the report, we explained, “was speech solely in the individual interest of the speaker and its specific business audience.” That was confirmed by the fact that the particular report was sent to only five subscribers to the reporting service, who were bound not to disseminate it further. To cite another example, we concluded in San Diego v. Roe that, in the context of a government employer regulating the speech of its employees, videos of an employee engaging in sexually explicit acts did not address a public concern; the videos “did nothing to inform the public about any aspect of the [employing agency’s] functioning or operation.” . . .

The “content” of Westboro’s signs plainly relates to broad issues of interest to society at large, rather than matters of “purely private concern.” Dun & Bradstreet. The placards read “God Hates the USA/Thank God for 9/11,” “America is Doomed,” “Don’t Pray for the USA,” “Thank God for IEDs,” “Fag Troops,” “Semper Fi Fags,” “God Hates Fags,” “Maryland Taliban,” “Fags Doom Nations,” “Not Blessed Just Cursed,” “Thank God for Dead Soldiers,” “Pope in Hell,” “Priests Rape Boys,” “You’re Going to Hell,” and “God Hates You.” While these messages may fall short of refined social or political commentary, the issues they highlight — the political and moral conduct of the United States and its citizens, the fate of our Nation, homosexuality in the military, and scandals involving the Catholic clergy — are matters of public import. The signs certainly convey 735Westboro’s position on those issues, in a manner designed, unlike the private speech in Dun & Bradstreet, to reach as broad a public audience as possible. And even if a few of the signs — such as “You’re Going to Hell” and “God Hates You” — were viewed as containing messages related to Matthew Snyder or the Snyders specifically, that would not change the fact that the overall thrust and dominant theme of Westboro’s demonstration spoke to broader public issues.

Apart from the content of Westboro’s signs, Snyder contends that the “context” of the speech — its connection with his son’s funeral — makes the speech a matter of private rather than public concern. The fact that Westboro spoke in connection with a funeral, however, cannot by itself transform the nature of Westboro’s speech. Westboro’s signs, displayed on public land next to a public street, reflect the fact that the church finds much to condemn in modern society. Its speech is “fairly characterized as constituting speech on a matter of public concern,” Connick, and the funeral setting does not alter that conclusion.

Snyder argues that the church members in fact mounted a personal attack on Snyder and his family, and then attempted to “immunize their conduct by claiming that they were actually protesting the United States’ tolerance of homosexuality or the supposed evils of the Catholic Church.” We are not concerned in this case that Westboro’s speech on public matters was in any way contrived to insulate speech on a private matter from liability. Westboro had been actively engaged in speaking on the subjects addressed in its picketing long before it became aware of Matthew Snyder, and there can be no serious claim that Westboro’s picketing did not represent its “honestly believed” views on public issues. Garrison. There was no pre-existing relationship or conflict between Westboro and Snyder that might suggest Westboro’s speech on public matters was intended to mask an attack on Snyder over a private matter. Contrast Connick (finding public employee speech a matter of private concern when it was “no coincidence that [the speech] followed upon the heels of [a] transfer notice” affecting the employee).

Snyder goes on to argue that Westboro’s speech should be afforded less than full First Amendment protection “not only because of the words” but also because the church members exploited the funeral “as a platform to bring their message to a broader audience.” There is no doubt that Westboro chose to stage its picketing at the Naval Academy, the Maryland State House, and Matthew Snyder’s funeral to increase publicity for its views and because of the relation between those sites and its views — in the case of the military funeral, because Westboro believes that God is killing American soldiers as punishment for the Nation’s sinful policies.

Westboro’s choice to convey its views in conjunction with Matthew Snyder’s funeral made the expression of those views particularly hurtful to many, especially to Matthew’s father. The record makes clear that the applicable legal term — “emotional distress” — fails to capture fully the anguish Westboro’s choice added to Mr. Snyder’s already incalculable grief. But Westboro conducted its picketing peacefully on matters of public concern at a public place adjacent to a public street. Such space occupies a “special position in terms of First Amendment protection.” United States v. Grace (1983). “[W]e have repeatedly referred to public streets as the archetype of a traditional public forum,” noting that “‘[t]ime out of mind’ public streets and sidewalks have been used for public assembly and debate.” Frisby v. Schultz (1988).
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That said, . . . Westboro’s choice of where and when to conduct its picketing is not beyond the Government’s regulatory reach — it is “subject to reasonable time, place, or manner restrictions” that are consistent with the standards announced in this Court’s precedents. Clark v. Community for Creative Non-Violence (1984). Maryland now has a law imposing restrictions on funeral picketing, as do 43 other States and the Federal Government. To the extent these laws are content neutral, they raise very different questions from the tort verdict at issue in this case. Maryland’s law, however, was not in effect at the time of the events at issue here, so we have no occasion to consider how it might apply to facts such as those before us, or whether it or other similar regulations are constitutional.5

We have identified a few limited situations where the location of targeted picketing can be regulated under provisions that the Court has determined to be content neutral. In Frisby, for example, we upheld a ban on such picketing “before or about” a particular residence. In Madsen v. Women’s Health Center, Inc. (1994), we approved an injunction requiring a buffer zone between protesters and an abortion clinic entrance. The facts here are obviously quite different, both with respect to the activity being regulated and the means of restricting those activities.

Simply put, the church members had the right to be where they were. Westboro alerted local authorities to its funeral protest and fully complied with police guidance on where the picketing could be staged. The picketing was conducted under police supervision some 1,000 feet from the church, out of the sight of those at the church. The protest was not unruly; there was no shouting, profanity, or violence.

The record confirms that any distress occasioned by Westboro’s picketing turned on the content and viewpoint of the message conveyed, rather than any interference with the funeral itself. A group of parishioners standing at the very spot where Westboro stood, holding signs that said “God Bless America” and “God Loves You,” would not have been subjected to liability. It was what Westboro said that exposed it to tort damages.

Given that Westboro’s speech was at a public place on a matter of public concern, that speech is entitled to “special protection” under the First Amendment. Such speech cannot be restricted simply because it is upsetting or arouses contempt. “If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.” Texas v. Johnson (1989). Indeed, “the point of all speech protection . . . is to shield just those choices of content that in someone’s eyes are misguided, or even hurtful.” Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. (1995).

The jury here was instructed that it could hold Westboro liable for intentional infliction of emotional distress based on a finding that Westboro’s picketing was “outrageous.” “Outrageousness,” however, is a highly malleable standard with “an inherent subjectiveness about it which would allow a jury to impose liability on the basis of the jurors’ tastes or views, or perhaps on the basis of their dislike of a particular expression.” Hustler. In a case such as this, a jury is “unlikely to be neutral with respect to the content of [the] speech,” posing “a real danger of becoming an instrument for the suppression of . . . ‘vehement, caustic, and sometimes unpleasan[t]’” expression. Bose Corp. v. Consumers Union of United States, Inc. (1984). Such a risk is unacceptable; “in public debate [we] must 737tolerate insulting, and even outrageous, speech in order to provide adequate ‘breathing space’ to the freedoms protected by the First Amendment.” Boos v. Barry (1988). What Westboro said, in the whole context of how and where it chose to say it, is entitled to “special protection” under the First Amendment, and that protection cannot be overcome by a jury finding that the picketing was outrageous.

For all these reasons, the jury verdict imposing tort liability on Westboro for intentional infliction of emotional distress must be set aside. . . .



IV

Our holding today is narrow. We are required in First Amendment cases to carefully review the record, and the reach of our opinion here is limited by the particular facts before us. . . . Westboro believes that America is morally flawed; many Americans might feel the same about Westboro. Westboro’s funeral picketing is certainly hurtful and its contribution to public discourse may be negligible. But Westboro addressed matters of public import on public property, in a peaceful manner, in full compliance with the guidance of local officials. The speech was indeed planned to coincide with Matthew Snyder’s funeral, but did not itself disrupt that funeral, and Westboro’s choice to conduct its picketing at that time and place did not alter the nature of its speech.

Speech is powerful. It can stir people to action, move them to tears of both joy and sorrow, and — as it did here — inflict great pain. On the facts before us, we cannot react to that pain by punishing the speaker. As a Nation we have chosen a different course — to protect even hurtful speech on public issues to ensure that we do not stifle public debate. That choice requires that we shield Westboro from tort liability for its picketing in this case.

Justice Alito, dissenting.

Our profound national commitment to free and open debate is not a license for the vicious verbal assault that occurred in this case. Petitioner Albert Snyder is not a public figure. He is simply a parent whose son, Marine Lance Corporal Matthew Snyder, was killed in Iraq. Mr. Snyder wanted what is surely the right of any parent who experiences such an incalculable loss: to bury his son in peace. But respondents, members of the Westboro Baptist Church, deprived him of that elementary right. . . .

In this case, respondents brutally attacked Matthew Snyder, and this attack, which was almost certain to inflict injury, was central to respondents’ well-practiced strategy for attracting public attention. On the morning of Matthew Snyder’s funeral, respondents could have chosen to stage their protest at countless locations. They could have picketed the United States Capitol, the White House, the Supreme Court, the Pentagon, or any of the more than 5,600 military recruiting stations in this country. They could have returned to the Maryland State House or the United States Naval Academy, where they had been the day before. They could have selected any public road where pedestrians are allowed. (There are more than 4,000,000 miles of public roads in the United States.) They could have staged their protest in a public park. (There are more than 20,000 public parks in this country.) They could have chosen any Catholic church where no funeral was taking place. (There are nearly 19,000 Catholic churches in the United States.) But of course, a small group picketing at any of these locations would have probably gone unnoticed.
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The Westboro Baptist Church, however, has devised a strategy that remedies this problem. As the Court notes, church members have protested at nearly 600 military funerals. They have also picketed the funerals of police officers, firefighters, and the victims of natural disasters, accidents, and shocking crimes. And in advance of these protests, they issue press releases to ensure that their protests will attract public attention.

This strategy works because it is expected that respondents’ verbal assaults will wound the family and friends of the deceased and because the media is irresistibly drawn to the sight of persons who are visibly in grief. The more outrageous the funeral protest, the more publicity the Westboro Baptist Church is able to obtain. Thus, when the church recently announced its intention to picket the funeral of a 9-year-old girl killed in the shooting spree in Tucson — proclaiming that she was “better off dead” — their announcement was national news, and the church was able to obtain free air time on the radio in exchange for canceling its protest. Similarly, in 2006, the church got air time on a talk radio show in exchange for canceling its threatened protest at the funeral of five Amish girls killed by a crazed gunman.

In this case, respondents implemented the Westboro Baptist Church’s publicity-seeking strategy. Their press release stated that they were going “to picket the funeral of Lance Cpl. Matthew A. Snyder” because “God Almighty killed Lance Cpl. Snyder. He died in shame, not honor — for a fag nation cursed by God. . . . Now in Hell — sine die.” This announcement guaranteed that Matthew’s funeral would be transformed into a raucous media event and began the wounding process. It is well known that anticipation may heighten the effect of a painful event.

On the day of the funeral, respondents, true to their word, displayed placards that conveyed the message promised in their press release. Signs stating “God Hates You” and “Thank God for Dead Soldiers” reiterated the message that God had caused Matthew’s death in retribution for his sins. Others, stating “You’re Going to Hell” and “Not Blessed Just Cursed,” conveyed the message that Matthew was “in Hell — sine die.” . . .

Other signs would most naturally have been understood as suggesting — falsely — that Matthew was gay. Homosexuality was the theme of many of the signs. There were signs reading “God Hates Fags,” “Semper Fi Fags,” “Fags Doom Nations,” and “Fag Troops.” Another placard depicted two men engaging in anal intercourse. A reasonable bystander seeing those signs would have likely concluded that they were meant to suggest that the deceased was a homosexual. [Because the protest was held outside the cemetery, the Snyder family did not see the signs until later that evening while watching the news. — Eds.]

After the funeral, the Westboro picketers reaffirmed the meaning of their protest. They posted an online account entitled “The Burden of Marine Lance Cpl. Matthew A. Snyder. The Visit of Westboro Baptist Church to Help the Inhabitants of Maryland Connect the Dots!”15 Belying any suggestion that they had simply made general comments about 739homosexuality, the Catholic Church, and the United States military, the “epic” addressed the Snyder family directly:


God blessed you, Mr. and Mrs. Snyder, with a resource and his name was Matthew. He was an arrow in your quiver! In thanks to God for the comfort the child could bring you, you had a DUTY to prepare that child to serve the LORD his GOD — PERIOD! You did JUST THE OPPOSITE — you raised him for the devil. . . .

Albert and Julie RIPPED that body apart and taught Matthew to defy his Creator, to divorce, and to commit adultery. They taught him how to support the largest pedophile machine in the history of the entire world, the Roman Catholic monstrosity. Every dime they gave the Roman Catholic monster they condemned their own souls. They also, in supporting satanic Catholicism, taught Matthew to be an idolater. . . .

Then after all that they sent him to fight for the United States of Sodom, a filthy country that is in lock step with his evil, wicked, and sinful manner of life, putting him in the cross hairs of a God that is so mad He has smoke coming from his nostrils and fire from his mouth! How dumb was that?



In light of this evidence, it is abundantly clear that respondents, going far beyond commentary on matters of public concern, specifically attacked Matthew Snyder because (1) he was a Catholic and (2) he was a member of the United States military. Both Matthew and petitioner were private figures, and this attack was not speech on a matter of public concern. While commentary on the Catholic Church or the United States military constitutes speech on matters of public concern, speech regarding Matthew Snyder’s purely private conduct does not. . . .

This captures what respondents did in this case. Indeed, this is the strategy that they have routinely employed — and that they will now continue to employ — inflicting severe and lasting emotional injury on an ever growing list of innocent victims. . . .

The Court concludes that respondents’ speech was protected by the First Amendment for essentially three reasons, but none is sound. First — and most important — the Court finds that “the overall thrust and dominant theme of [their] demonstration spoke to” broad public issues. As I have attempted to show, this portrayal is quite inaccurate; respondents’ attack on Matthew was of central importance. But in any event, I fail to see why actionable speech should be immunized simply because it is interspersed with speech that is protected. The First Amendment allows recovery for defamatory statements that are interspersed with nondefamatory statements on matters of public concern, and there is no good reason why respondents’ attack on Matthew Snyder and his family should be treated differently.

Second, the Court suggests that respondents’ personal attack on Matthew Snyder is entitled to First Amendment protection because it was not motivated by a private grudge, but I see no basis for the strange distinction that the Court appears to draw. Respondents’ motivation — “to increase publicity for its views,” — did not transform their statements attacking the character of a private figure into statements that made a contribution to debate on matters of public concern. Nor did their publicity-seeking motivation soften the sting of their attack. And as far as culpability is concerned, one might well think that wounding statements uttered in the heat of a private feud are less, not more, blameworthy than similar statements made as part of a cold and calculated strategy to slash a stranger as a means of attracting public attention.

Third, the Court finds it significant that respondents’ protest occurred on a public street, but this fact alone should not be enough to preclude IIED liability. To be 740sure, statements made on a public street may be less likely to satisfy the elements of the IIED tort than statements made on private property, but there is no reason why a public street in close proximity to the scene of a funeral should be regarded as a free-fire zone in which otherwise actionable verbal attacks are shielded from liability. If the First Amendment permits the States to protect their residents from the harm inflicted by such attacks — and the Court does not hold otherwise — then the location of the tort should not be dispositive. A physical assault may occur without trespassing; it is no defense that the perpetrator had “the right to be where [he was].” And the same should be true with respect to unprotected speech. Neither classic “fighting words” nor defamatory statements are immunized when they occur in a public place, and there is no good reason to treat a verbal assault based on the conduct or character of a private figure like Matthew Snyder any differently.

One final comment about the opinion of the Court is in order. The Court suggests that the wounds inflicted by vicious verbal assaults at funerals will be prevented or at least mitigated in the future by new laws that restrict picketing within a specified distance of a funeral. It is apparent, however, that the enactment of these laws is no substitute for the protection provided by the established IIED tort; according to the Court, the verbal attacks that severely wounded petitioner in this case complied with the new Maryland law regulating funeral picketing. And there is absolutely nothing to suggest that Congress and the state legislatures, in enacting these laws, intended them to displace the protection provided by the well-established IIED tort.

The real significance of these new laws is not that they obviate the need for IIED protection. Rather, their enactment dramatically illustrates the fundamental point that funerals are unique events at which special protection against emotional assaults is in order. At funerals, the emotional well-being of bereaved relatives is particularly vulnerable. Exploitation of a funeral for the purpose of attracting public attention “intrud[es] upon their . . . grief,” and may permanently stain their memories of the final moments before a loved one is laid to rest. Allowing family members to have a few hours of peace without harassment does not undermine public debate. I would therefore hold that, in this setting, the First Amendment permits a private figure to recover for the intentional infliction of emotional distress caused by speech on a matter of private concern. . . .

Hustler did involve an IIED claim, but the plaintiff there was a public figure, and the Court did not suggest that its holding would also apply in a case involving a private figure. Nor did the Court suggest that its holding applied across the board to all types of IIED claims. Instead, the holding was limited to “publications such as the one here at issue,” namely, a caricature in a magazine. Unless a caricature of a public figure can reasonably be interpreted as stating facts that may be proved to be wrong, the caricature does not have the same potential to wound as a personal verbal assault on a vulnerable private figure. . . .

Respondents’ outrageous conduct caused petitioner great injury, and the Court now compounds that injury by depriving petitioner of a judgment that acknowledges the wrong he suffered. In order to have a society in which public issues can be openly and vigorously debated, it is not necessary to allow the brutalization of innocent victims like petitioner. I therefore respectfully dissent.
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3. Is the Press Exempt from General Laws?

ASSIGNMENT 5


STUDY GUIDE


	The next two decisions, Branzburg v. Hayes (1972) and Cohen v. Cowles Media Co. (1991), concern whether the First Amendment exempts the press from certain generally applicable laws. In such cases, who would be able to claim exemptions? Newspaper publishers or the “lonely pamphleteer”? What about a blogger? A tweeter?

	If anyone can be considered “the press,” how broad should the scope of the exemptions be?





Branzburg v. Hayes 408 U.S. 665 (1972)

Opinion of the Court by Mr. Justice White. . . .

The issue in these cases is whether requiring newsmen to appear and testify before state or federal grand juries abridges the freedom of speech and press guaranteed by the First Amendment. We hold that it does not.

. . . On November 15, 1969, the Courier-Journal [a daily newspaper published in Louisville, Kentucky] carried a story under petitioner [Paul Branzburg’s] by-line describing in detail his observations of two young residents of Jefferson County synthesizing hashish from marihuana, an activity which, they asserted, earned them about $5,000 in three weeks. The article included a photograph of a pair of hands working above a laboratory table on which was a substance identified by the caption as hashish. The article stated that petitioner had promised not to reveal the identity of the two hashish makers. Petitioner was shortly subpoenaed by the Jefferson County grand jury; he appeared, but refused to identify the individuals he had seen possessing marihuana or the persons he had seen making hashish from marihuana. A state trial court judge ordered petitioner to answer these questions and rejected his contention that . . . the First Amendment of the United States Constitution . . . authorized his refusal to answer. . . .

[The journalists] press First Amendment claims that may be simply put: that to gather news it is often necessary to agree either not to identify the source of information published or to publish only part of the facts revealed, or both; that if the reporter is nevertheless forced to reveal these confidences to a grand jury, the source so identified and other confidential sources of other reporters will be measurably deterred from furnishing publishable information, all to the detriment of the free flow of information protected by the First Amendment. . . .
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We do not question the significance of free speech, press, or assembly to the country’s welfare. Nor is it suggested that news gathering does not qualify for First Amendment protection; without some protection for seeking out the news, freedom of the press could be eviscerated. But [this case] involve[s] no intrusions upon speech or assembly, no prior restraint or restriction on what the press may publish, and no express or implied command that the press publish what it prefers to withhold. No exaction or tax for the privilege of publishing, and no penalty, civil or criminal, related to the content of published material is at issue here. The use of confidential sources by the press is not forbidden or restricted; reporters remain free to seek news from any source by means within the law. No attempt is made to require the press to publish its sources of information or indiscriminately to disclose them on request.

The sole issue before us is the obligation of reporters to respond to grand jury subpoenas as other citizens do and to answer questions relevant to an investigation into the commission of crime. Citizens generally are not constitutionally immune from grand jury subpoenas; and neither the First Amendment nor any other constitutional provision protects the average citizen from disclosing to a grand jury information that he has received in confidence. The claim is, however, that reporters are exempt from these obligations because if forced to respond to subpoenas and identify their sources or disclose other confidences, their informants will refuse or be reluctant to furnish newsworthy information in the future. This asserted burden on news gathering is said to make compelled testimony from newsmen constitutionally suspect and to require a privileged position for them.

It is clear that the First Amendment does not invalidate every incidental burdening of the press that may result from the enforcement of civil or criminal statutes of general applicability. Under prior cases, otherwise valid laws serving substantial public interests may be enforced against the press as against others, despite the possible burden that may be imposed. The Court has emphasized that “[t]he publisher of a newspaper has no special immunity from the application of general laws. He has no special privilege to invade the rights and liberties of others.” Associated Press v. NLRB (1937). . . .

The prevailing view is that the press is not free to publish with impunity everything and anything it desires to publish. Although it may deter or regulate what is said or published, the press may not circulate knowing or reckless falsehoods damaging to private reputation without subjecting itself to liability for damages, including punitive damages, or even criminal prosecution. See New York Times Co. v. Sullivan (1964). . . . It has generally been held that the First Amendment does not guarantee the press a constitutional right of special access to information not available to the public generally. . . . Despite the fact that news gathering may be hampered, the press is regularly excluded from grand jury proceedings, our own conferences, the meetings of other official bodies gathered in executive session, and the meetings of private organizations. Newsmen have no constitutional right of access to the scenes of crime or disaster when the general public is excluded, and they may be prohibited from attending or publishing information about trials if such restrictions are necessary to assure a defendant a fair trial before an impartial tribunal. . . .

It is thus not surprising that the great weight of authority is that newsmen are not exempt from the normal duty of appearing before a grand jury and answering questions relevant to a criminal investigation. . . . The prevailing constitutional view of the 743newsman’s privilege is very much rooted in the ancient role of the grand jury that has the dual function of determining if there is probable cause to believe that a crime has been committed and of protecting citizens against unfounded criminal prosecutions. Grand jury proceedings are constitutionally mandated for the institution of federal criminal prosecutions for capital or other serious crimes, and “its constitutional prerogatives are rooted in long centuries of Anglo-American history.” . . .

This conclusion itself involves no restraint on what newspapers may publish or on the type or quality of information reporters may seek to acquire, nor does it threaten the vast bulk of confidential relationships between reporters and their sources. Grand juries address themselves to the issues of whether crimes have been committed and who committed them. Only where news sources themselves are implicated in crime or possess information relevant to the grand jury’s task need they or the reporter be concerned about grand jury subpoenas. . . .

The preference for anonymity of those confidential informants involved in actual criminal conduct is presumably a product of their desire to escape criminal prosecution, and this preference, while understandable, is hardly deserving of constitutional protection. It would be frivolous to assert — and no one does in these cases — that the First Amendment, in the interest of securing news or otherwise, confers a license on either the reporter or his news sources to violate valid criminal laws. Although stealing documents or private wiretapping could provide newsworthy information, neither reporter nor source is immune from conviction for such conduct, whatever the impact on the flow of news. Neither is immune, on First Amendment grounds, from testifying against the other, before the grand jury or at a criminal trial. The Amendment does not reach so far as to override the interest of the public in ensuring that neither reporter nor source is invading the rights of other citizens through reprehensible conduct forbidden to all other persons. . . .

Thus, we cannot seriously entertain the notion that the First Amendment protects a newsman’s agreement to conceal the criminal conduct of his source, or evidence thereof, on the theory that it is better to write about crime than to do something about it. Insofar as any reporter in these cases undertook not to reveal or testify about the crime he witnessed, his claim of privilege under the First Amendment presents no substantial question. The crimes of news sources are no less reprehensible and threatening to the public interest when witnessed by a reporter than when they are not.

There remain those situations where a source is not engaged in criminal conduct but has information suggesting illegal conduct by others. Newsmen frequently receive information from such sources pursuant to a tacit or express agreement to withhold the source’s name and suppress any information that the source wishes not published. Such informants presumably desire anonymity in order to avoid being entangled as a witness in a criminal trial or grand jury investigation. They may fear that disclosure will threaten their job security or personal safety or that it will simply result in dishonor or embarrassment. . . .

Accepting the fact . . . that an undetermined number of informants not themselves implicated in crime will nevertheless, for whatever reason, refuse to talk to newsmen if they fear identification by a reporter in an official investigation, we cannot accept the argument that the public interest in possible future news about crime from undisclosed, unverified sources must take precedence over the public interest in pursuing and 744prosecuting those crimes reported to the press by informants and in thus deterring the commission of such crimes in the future. . . .

[I]t is obvious that agreements to conceal information relevant to commission of crime have very little to recommend them from the standpoint of public policy. . . . Of course, the press has the right to abide by its agreement not to publish all the information it has, but the right to withhold news is not equivalent to a First Amendment exemption from the ordinary duty of all other citizens to furnish relevant information to a grand jury performing an important public function. Private restraints on the flow of information are not so favored by the First Amendment that they override all other public interests. . . .

We are admonished that refusal to provide a First Amendment reporter’s privilege will undermine the freedom of the press to collect and disseminate news. But this is not the lesson history teaches us. . . . From the beginning of our country the press has operated without constitutional protection for press informants, and the press has flourished. The existing constitutional rules have not been a serious obstacle to either the development or retention of confidential news sources by the press. . . .

The administration of a constitutional newsman’s privilege would present practical and conceptual difficulties of a high order. Sooner or later, it would be necessary to define those categories of newsmen who qualified for the privilege, a questionable procedure in light of the traditional doctrine that liberty of the press is the right of the lonely pamphleteer who uses carbon paper or a mimeograph just as much as of the large metropolitan publisher who utilizes the latest photocomposition methods. Freedom of the press is a “fundamental personal right” which “is not confined to newspapers and periodicals. It necessarily embraces pamphlets and leaflets. . . . The press in its historic connotation comprehends every sort of publication which affords a vehicle of information and opinion.” Lovell v. Griffin (1938). The informative function asserted by representatives of the organized press in the present cases is also performed by lecturers, political pollsters, novelists, academic researchers, and dramatists. Almost any author may quite accurately assert that he is contributing to the flow of information to the public, that he relies on confidential sources of information, and that these sources will be silenced if he is forced to make disclosures before a grand jury.

In each instance where a reporter is subpoenaed to testify, the courts would also be embroiled in preliminary factual and legal determinations with respect to whether the proper predicate had been laid for the reporter’s appearance: Is there probable cause to believe a crime has been committed? Is it likely that the reporter has useful information gained in confidence? Could the grand jury obtain the information elsewhere? Is the official interest sufficient to outweigh the claimed privilege?

Thus, in the end, by considering whether enforcement of a particular law served a “compelling” governmental interest, the courts would be inextricably involved in distinguishing between the value of enforcing different criminal laws. By requiring testimony from a reporter in investigations involving some crimes but not in others, they would be making a value judgment that a legislature had declined to make, since in each case the criminal law involved would represent a considered legislative judgment, not constitutionally suspect, of what conduct is liable to criminal prosecution. The task of judges, like other officials outside the legislative branch, is not to make the law but to uphold it in accordance with their oaths. . . .

[N]ews gathering is not without its First Amendment protections, and grand jury investigations if instituted or conducted other than in good faith, would pose wholly different issues for resolution under the First Amendment. Official harassment of the press 745undertaken not for purposes of law enforcement but to disrupt a reporter’s relationship with his news sources would have no justification. Grand juries are subject to judicial control and subpoenas to motions to quash. We do not expect courts will forget that grand juries must operate within the limits of the First Amendment as well as the Fifth. . . .


STUDY GUIDE


	To understand Cohen v. Cowles Media Co., you need to know something about the general law of contract that the newspaper was alleged to have breached. In Cohen, the reporters promised to keep a source’s identity confidential. Because of that promise, the source disclosed information to the reporters. Later, the newspaper reneged on the reporters’ promise by revealing the source’s identity. Cohen claimed that this constituted a breach of contract. The Minnesota court rejected his claim because it found that the parties did not intend to make a contract. Cohen also asserted a claim based on the doctrine of promissory estoppel. Section 90 of the Restatement (Second) of Contracts defines “promissory estoppel” this way: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.” (Emphasis added.) The Minnesota Supreme Court explained that, even “in the absence of a contract,” the doctrine of promissory estoppel “creates obligations [that were] never explicitly assumed by the parties.” Here, the reporters’ promise of confidentiality clearly induced Cohen to disclose information, and he was injured by the disclosure. However, the state court then rejected the promissory estoppel claim because Section 90 allows for recovery only if justice requires the enforcement of the promise. The court said that the public policy considerations embodied in the First Amendment argued against the justice of enforcing of the promise.* So Cohen lost on this claim as well.

	Does this case concern the scope of the First Amendment? Or does this case concern the scope of the law that identifies “wrongful” behavior? Does Cohen resemble other cases in this section that rely on the law of defamation or intentional infliction of emotional distress?

	Cohen considered whether members of the press are exempt from common law rules defining “wrongful” behavior, such as breach of contract. Is the state’s common law of defamation also a law of general application? New York Times v. Sullivan qualified this tort to provide special protections of those who criticize public officials.
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Cohen v. Cowles Media Co. 501 U.S. 663 (1991)

Justice White delivered the opinion of the Court.

The question before us is whether the First Amendment prohibits a plaintiff from recovering damages, under state promissory estoppel law, for a newspaper’s breach of a promise of confidentiality given to the plaintiff in exchange for information. We hold that it does not.

During the closing days of the 1982 Minnesota gubernatorial race, Dan Cohen, an active Republican associated with Wheelock Whitney’s Independent-Republican gubernatorial campaign, approached reporters from the St. Paul Pioneer Press Dispatch (Pioneer Press) and the Minneapolis Star and Tribune (Star Tribune) and offered to provide documents relating to a candidate in the upcoming election. Cohen made clear to the reporters that he would provide the information only if he was given a promise of confidentiality. Reporters from both papers promised to keep Cohen’s identity anonymous, and Cohen turned over copies of two public court records concerning Marlene Johnson, the Democratic-Farmer-Labor candidate for Lieutenant Governor. The first record indicated that Johnson had been charged in 1969 with three counts of unlawful assembly, and the second that she had been convicted in 1970 of petit theft. Both newspapers interviewed Johnson for her explanation, and one reporter tracked down the person who had found the records for Cohen. As it turned out, the unlawful assembly charges arose out of Johnson’s participation in a protest of an alleged failure to hire minority workers on municipal construction projects, and the charges were eventually dismissed. The petit theft conviction was for leaving a store without paying for $6.00 worth of sewing materials. The incident apparently occurred at a time during which Johnson was emotionally distraught, and the conviction was later vacated.

After consultation and debate, the editorial staffs of the two newspapers independently decided to publish Cohen’s name as part of their stories concerning Johnson. In their stories, both papers identified Cohen as the source of the court records, indicated his connection to the Whitney campaign, and included denials by Whitney campaign officials of any role in the matter. The same day the stories appeared, Cohen was fired by his employer.

Cohen sued respondents, the publishers of the Pioneer Press and Star Tribune, in Minnesota state court, alleging fraudulent misrepresentation and breach of contract. . . . A divided Minnesota Supreme Court . . . stated that: “Under a promissory estoppel analysis, there can be no neutrality towards the First Amendment. In deciding whether it would be unjust not to enforce the promise, the court must necessarily weigh the same considerations that are weighed for whether the First Amendment has been violated. The court must balance the constitutional rights of a free press against the common law interest in protecting a promise of anonymity.” After a brief discussion, the court concluded that, “in this case, enforcement of the promise of confidentiality under a promissory estoppel theory would violate defendants’ First Amendment rights.”

We granted certiorari to consider the First Amendment implications of this case. . . . The initial question we face is whether a private cause of action for promissory estoppel involves “state action” within the meaning of the Fourteenth Amendment such that the protections of the First Amendment are triggered. For if it does not, then the First 747Amendment has no bearing on this case. The rationale of our decision in New York Times Co. v. Sullivan (1964), and subsequent cases compels the conclusion that there is state action here. Our cases teach that the application of state rules of law in state courts in a manner alleged to restrict First Amendment freedoms constitutes “state action” under the Fourteenth Amendment. In this case, the Minnesota Supreme Court held that, if Cohen could recover at all, it would be on the theory of promissory estoppel, a state law doctrine which, in the absence of a contract, creates obligations never explicitly assumed by the parties. These legal obligations would be enforced through the official power of the Minnesota courts. Under our cases, that is enough to constitute “state action” for purposes of the Fourteenth Amendment.

Respondents rely on the proposition that, “if a newspaper lawfully obtains truthful information about a matter of public significance, then state officials may not constitutionally punish publication of the information, absent a need to further a state interest of the highest order.” Smith v. Daily Mail Publishing Co. (1979). That proposition is unexceptionable, and it has been applied in various cases that have found insufficient the asserted state interests in preventing publication of truthful, lawfully obtained information.

This case however, is not controlled by this line of cases but rather by the equally well-established line of decisions holding that generally applicable laws do not offend the First Amendment simply because their enforcement against the press has incidental effects on its ability to gather and report the news. As the cases relied on by respondents recognize, the truthful information sought to be published must have been lawfully acquired. The press may not with impunity break and enter an office or dwelling to gather news. Neither does the First Amendment relieve a newspaper reporter of the obligation shared by all citizens to respond to a grand jury subpoena and answer questions relevant to a criminal investigation, even though the reporter might be required to reveal a confidential source. Branzburg v. Hayes (1972). The press, like others interested in publishing, may not publish copyrighted material without obeying the copyright laws. Similarly, the media must obey the National Labor Relations Act; may not restrain trade in violation of the antitrust laws; and must pay nondiscriminatory taxes. It is therefore beyond dispute that “[t]he publisher of a newspaper has no special immunity from the application of general laws. He has no special privilege to invade the rights and liberties of others.” Associated Press v. NLRB (1937). Accordingly, enforcement of such general laws against the press is not subject to stricter scrutiny than would be applied to enforcement against other persons or organizations.

There can be little doubt that the Minnesota doctrine of promissory estoppel is a law of general applicability. It does not target or single out the press. Rather, insofar as we are advised, the doctrine is generally applicable to the daily transactions of all the citizens of Minnesota. The First Amendment does not forbid its application to the press. . . .

Nor is Cohen attempting to use a promissory estoppel cause of action to avoid the strict requirements for establishing a libel or defamation claim. As the Minnesota Supreme Court observed here, “Cohen could not sue for defamation, because the information disclosed [his name] was true.” Cohen is not seeking damages for injury to his reputation or his state of mind. He sought damages in excess of $50,000 for a breach of a promise that caused him to lose his job and lowered his earning capacity. Thus this is not a case like Hustler Magazine, Inc. v. Falwell (1988), where we held that the constitutional libel standards apply to a claim alleging that the publication of a parody was a state-law tort of intentional infliction of emotional distress.
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Respondents and amici argue that permitting Cohen to maintain a cause of action for promissory estoppel will inhibit truthful reporting because news organizations will have legal incentives not to disclose a confidential source’s identity even when that person’s identity is itself newsworthy. . . . But if this is the case, it is no more than the incidental, and constitutionally insignificant, consequence of applying to the press a generally applicable law that requires those who make certain kinds of promises to keep them. . . .

Justice Blackmun, with whom Justice Marshall and Justice Souter join, dissenting. . . .

In Branzburg, . . . this Court found it significant that “these cases involve no intrusions upon speech or assembly, no . . . restriction on what the press may publish, and no express or implied command that the press publish what it prefers to withhold. . . . [N]o penalty, civil or criminal, related to the content of published material is at issue here.” Indeed, “[t]he sole issue before us” in Branzburg was “the obligation of reporters to respond to grand jury subpoenas as other citizens do and to answer questions relevant to an investigation into the commission of crime.” In short, [Branzburg] did not involve the imposition of liability based upon the content of speech.

Contrary to the majority, I regard our decision in Hustler Magazine, Inc. v. Falwell (1988), to be precisely on point. There, we found that the use of a claim of intentional infliction of emotional distress to impose liability for the publication of a satirical critique violated the First Amendment. There was no doubt that Virginia’s tort of intentional infliction of emotional distress was “a law of general applicability” unrelated to the suppression of speech. Nonetheless, a unanimous Court found that, when used to penalize the expression of opinion, the law was subject to the strictures of the First Amendment. . . .

As in Hustler, the operation of Minnesota’s doctrine of promissory estoppel in this case cannot be said to have a merely “incidental” burden on speech; the publication of important political speech is the claimed violation. Thus, as in Hustler, the law may not be enforced to punish the expression of truthful information or opinion. In the instant case, it is undisputed that the publication at issue was true. To the extent that truthful speech may ever be sanctioned consistent with the First Amendment, it must be in furtherance of a state interest “of the highest order.” Because the Minnesota Supreme Court’s opinion makes clear that the State’s interest in enforcing its promissory estoppel doctrine in this case was far from compelling, I would affirm that court’s decision.

I respectfully dissent.




4. May the Government Mandate Access to the Press?


STUDY GUIDE


	The Red Lion Broadcasting Company operated an affiliate in Red Lion, Pennsylvania. The radio station’s call-sign was WGCB (“the World for God, Christ, and the Bible”).
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	In 1949, the Federal Communications Commission (FCC) adopted the so-called Fairness Doctrine. This regulation required broadcast licensees — such as television and radio stations — to present controversial issues of public importance with balanced and “fair coverage.” In 1987, the FCC revoked the Fairness Doctrine. If, in the future, Congress chose to reimpose the Fairness Doctrine, would Red Lion foreclose a successful constitutional challenge?

	Does the First Amendment prohibit the Fairness Doctrine? Does the First Amendment affirmatively require the Fairness Doctrine?

	Could Congress apply the Fairness Doctrine to newspapers? To blogs? To social media? Why or why not?





Red Lion Broadcasting Co. v. Federal Communications Commission 395 U.S. 367 (1969)

Mr. Justice White delivered the opinion of the Court.

The Federal Communications Commission has for many years imposed on radio and television broadcasters the requirement that discussion of public issues be presented on broadcast stations, and that each side of those issues must be given fair coverage. This is known as the fairness doctrine, which originated very early in the history of broadcasting and has maintained its present outlines for some time. It is an obligation whose content has been defined in a long series of FCC rulings in particular cases. . . .


I

The Red Lion Broadcasting Company is licensed to operate a Pennsylvania radio station, WGCB. On November 27, 1964, WGCB carried a 15-minute broadcast by the Reverend Billy James Hargis as part of a “Christian Crusade” series. A book by Fred J. Cook entitled “Goldwater — Extremist on the Right” was discussed by Hargis, who said that Cook had been fired by a newspaper for making false charges against city officials; that Cook had then worked for a Communist-affiliated publication; that he had defended Alger Hiss and attacked J. Edgar Hoover and the Central Intelligence Agency; and that he had now written a “book to smear and destroy Barry Goldwater.”* When Cook heard of the broadcast he concluded that he had been personally attacked and demanded free reply time, which the station refused. After an exchange of letters among Cook, Red Lion, and the FCC, the FCC declared that the Hargis broadcast constituted a personal attack on Cook; that Red Lion had failed to meet its obligation under the fairness doctrine to 750send a tape, transcript, or summary of the broadcast to Cook and offer him reply time; and that the station must provide reply time whether or not Cook would pay for it. On review in the Court of Appeals for the District of Columbia Circuit, the FCC’s position was upheld as constitutional and otherwise proper. . . .


During the Reagan administration, the FCC repealed the Fairness Doctrine. Broadcast stations were no longer required to provide a right of reply. As a result, the number of “opinion” talk radio programs significantly increased. Occasionally, some members of Congress have proposed restoring the Fairness Doctrine.



Believing that the specific application of the fairness doctrine . . . enhance[s] rather than abridge[s] the freedoms of speech and press protected by the First Amendment, we hold [it] valid and constitutional[,] . . . affirming the judgment below. . . .



II

A

Before 1927, the allocation of frequencies was left entirely to the private sector, and the result was chaos. It quickly became apparent that broadcast frequencies constituted a scarce resource whose use could be regulated and rationalized only by the Government. Without government control, the medium would be of little use because of the cacophony of competing voices, none of which could be clearly and predictably heard. Consequently, the Federal Radio Commission was established to allocate frequencies among competing applicants in a manner responsive to the public “convenience, interest, or necessity.”

Very shortly thereafter the Commission expressed its view that the “public interest requires ample play for the free and fair competition of opposing views, and the commission believes that the principle applies . . . to all discussions of issues of importance to the public.” This doctrine was applied through denial of license renewals or construction permits. After an extended period during which the licensee was obliged not only to cover and to cover fairly the views of others, but also to refrain from expressing his own personal views, the latter limitation on the licensee was abandoned and the doctrine developed into its present form. . . .



III

The broadcasters challenge the fairness doctrine . . . on conventional First Amendment grounds, alleging that [it] . . . abridge[s] their freedom of speech and press. Their contention is that the First Amendment protects their desire to use their allotted frequencies continuously to broadcast whatever they choose, and to exclude whomever they choose from ever using that frequency. No man may be prevented from saying or publishing what he thinks, or from refusing in his speech or other utterances to give equal weight to the views of his opponents. This right, they say, applies equally to broadcasters.

A

Although broadcasting is clearly a medium affected by a First Amendment interest, differences in the characteristics of new media justify differences in the First Amendment 751standards applied to them. For example, the ability of new technology to produce sounds more raucous than those of the human voice justifies restrictions on the sound level, and on the hours and places of use, of sound trucks so long as the restrictions are reasonable and applied without discrimination.

Just as the Government may limit the use of sound-amplifying equipment potentially so noisy that it drowns out civilized private speech, so may the Government limit the use of broadcast equipment. The right of free speech of a broadcaster, the user of a sound truck, or any other individual does not embrace a right to snuff out the free speech of others.

When two people converse face to face, both should not speak at once if either is to be clearly understood. But the range of the human voice is so limited that there could be meaningful communications if half the people in the United States were talking and the other half listening. Just as clearly, half the people might publish and the other half read. But the reach of radio signals is incomparably greater than the range of the human voice and the problem of interference is a massive reality. The lack of know-how and equipment may keep many from the air, but only a tiny fraction of those with resources and intelligence can hope to communicate by radio at the same time if intelligible communication is to be had, even if the entire radio spectrum is utilized in the present state of commercially acceptable technology.

It was this fact, and the chaos which ensued from permitting anyone to use any frequency at whatever power level he wished, which made necessary the enactment of the Radio Act of 1927 and the Communications Act of 1934. . . . It was this reality which at the very least necessitated first the division of the radio spectrum into portions reserved respectively for public broadcasting and for other important radio uses such as amateur operation, aircraft, police, defense, and navigation; and then the subdivision of each portion, and assignment of specific frequencies to individual users or groups of users. Beyond this, however, because the frequencies reserved for public broadcasting were limited in number, it was essential for the Government to tell some applicants that they could not broadcast at all because there was room for only a few.

Where there are substantially more individuals who want to broadcast than there are frequencies to allocate, it is idle to posit an unbridgeable First Amendment right to broadcast comparable to the right of every individual to speak, write, or publish. If 100 persons want broadcast licenses but there are only 10 frequencies to allocate, all of them may have the same “right” to a license; but if there is to be any effective communication by radio, only a few can be licensed and the rest must be barred from the airwaves. It would be strange if the First Amendment, aimed at protecting and furthering communications, prevented the Government from making radio communication possible by requiring licenses to broadcast and by limiting the number of licenses so as not to overcrowd the spectrum.

This has been the consistent view of the Court. Congress unquestionably has the power to grant and deny licenses and to eliminate existing stations. No one has a First Amendment right to a license or to monopolize a radio frequency; to deny a station license because “the public interest” requires it “is not a denial of free speech.”

By the same token, as far as the First Amendment is concerned those who are licensed stand no better than those to whom licenses are refused. A license permits broadcasting, but the licensee has no constitutional right to be the one who holds the license or to monopolize a radio frequency to the exclusion of his fellow citizens. There is nothing in 752the First Amendment which prevents the Government from requiring a licensee to share his frequency with others and to conduct himself as a proxy or fiduciary with obligations to present those views and voices which are representative of his community and which would otherwise, by necessity, be barred from the airwaves.

This is not to say that the First Amendment is irrelevant to public broadcasting. On the contrary, . . . [b]ecause of the scarcity of radio frequencies, the Government is permitted to put restraints on licensees in favor of others whose views should be expressed on this unique medium. But the people as a whole retain their interest in free speech by radio and their collective right to have the medium function consistently with the ends and purposes of the First Amendment. It is the right of the viewers and listeners, not the right of the broadcasters, which is paramount. It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth will ultimately prevail, rather than to countenance monopolization of that market, whether it be by the Government itself or a private licensee. It is the right of the public to receive suitable access to social, political, esthetic, moral, and other ideas and experiences which is crucial here. That right may not constitutionally be abridged either by Congress or by the FCC.

B

Rather than confer frequency monopolies on a relatively small number of licensees, in a Nation of 200,000,000, the Government could surely have decreed that each frequency should be shared among all or some of those who wish to use it, each being assigned a portion of the broadcast day or the broadcast week. The ruling and regulations at issue here do not go quite so far. They assert that under specified circumstances, a licensee must offer to make available a reasonable amount of broadcast time to those who have a view different from that which has already been expressed on his station. The expression of a political endorsement, or of a personal attack while dealing with a controversial public issue, simply triggers this time sharing. As we have said, the First Amendment confers no right on licensees to prevent others from broadcasting on “their” frequencies and no right to an unconditional monopoly of a scarce resource which the Government has denied others the right to use. . . .

Nor can we say that it is inconsistent with the First Amendment goal of producing an informed public capable of conducting its own affairs to require a broadcaster to permit answers to personal attacks occurring in the course of discussing controversial issues, or to require that the political opponents of those endorsed by the station be given a chance to communicate with the public. Otherwise, station owners and a few networks would have unfettered power to make time available only to the highest bidders, to communicate only their own views on public issues, people and candidates, and to permit on the air only those with whom they agreed. There is no sanctuary in the First Amendment for unlimited private censorship operating in a medium not open to all. “Freedom of the press from governmental interference under the First Amendment does not sanction repression of that freedom by private interests.”

C

It is strenuously argued, however, that if political editorials or personal attacks will trigger an obligation in broadcasters to afford the opportunity for expression to speakers 753who need not pay for time and whose views are unpalatable to the licensees, then broadcasters will be irresistibly forced to self-censorship and their coverage of controversial public issues will be eliminated or at least rendered wholly ineffective. Such a result would indeed be a serious matter, for should licensees actually eliminate their coverage of controversial issues, the purposes of the doctrine would be stifled.

At this point, however, as the Federal Communications Commission has indicated, that possibility is at best speculative. The communications industry, and in particular the networks, have taken pains to present controversial issues in the past, and even now they do not assert that they intend to abandon their efforts in this regard. It would be better if the FCC’s encouragement were never necessary to induce the broadcasters to meet their responsibility. And if experience with the administration of these doctrines indicates that they have the net effect of reducing rather than enhancing the volume and quality of coverage, there will be time enough to reconsider the constitutional implications. The fairness doctrine in the past has had no such overall effect.

That this will occur now seems unlikely, however, since if present licensees should suddenly prove timorous, the Commission is not powerless to insist that they give adequate and fair attention to public issues. It does not violate the First Amendment to treat licensees given the privilege of using scarce radio frequencies as proxies for the entire community, obligated to give suitable time and attention to matters of great public concern. To condition the granting or renewal of licenses on a willingness to present representative community views on controversial issues is consistent with the ends and purposes of those constitutional provisions forbidding the abridgment of freedom of speech and freedom of the press. . . .

E

It is argued that even if at one time the lack of available frequencies for all who wished to use them justified the Government’s choice of those who would best serve the public interest by acting as proxy for those who would present differing views, or by giving the latter access directly to broadcast facilities, this condition no longer prevails so that continuing control is not justified. To this there are several answers.

Scarcity is not entirely a thing of the past. Advances in technology, such as microwave transmission, have led to more efficient utilization of the frequency spectrum, but uses for that spectrum have also grown apace. . . . The rapidity with which technological advances succeed one another to create more efficient use of spectrum space on the one hand, and to create new uses for that space by ever growing numbers of people on the other, makes it unwise to speculate on the future allocation of that space. It is enough to say that the resource is one of considerable and growing importance whose scarcity impelled its regulation by an agency authorized by Congress. Nothing in this record, or in our own researches, convinces us that the resource is no longer one for which there are more immediate and potential uses than can be accommodated, and for which wise planning is essential. . . .

[E]xisting broadcasters have often attained their present position because of their initial government selection in competition with others before new technological advances opened new opportunities for further uses. Long experience in broadcasting, confirmed habits of listeners and viewers, network affiliation, and other advantages in program procurement give existing broadcasters a substantial advantage over new entrants, even where 754new entry is technologically possible. These advantages are the fruit of a preferred position conferred by the Government. Some present possibility for new entry by competing stations is not enough, in itself, to render unconstitutional the Government’s effort to assure that a broadcaster’s programming ranges widely enough to serve the public interest.

In view of the scarcity of broadcast frequencies, the Government’s role in allocating those frequencies, and the legitimate claims of those unable without governmental assistance to gain access to those frequencies for expression of their views, we hold the . . . ruling at issue here [is] . . . authorized by statute and constitutional. . . .

Not having heard oral argument in these cases, Mr. Justice Douglas took no part in the Court’s decision.
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Pat Tornillo stands next to a placard holding text with the heading "Why are we asking that the legislature increase teacher's salaries?"



In 1972, Pat L. Tornillo, Jr. was the Executive Director of the Classroom Teachers Association. He was also a candidate for the Florida House of Representatives. At the time, the Miami Herald wrote an editorial alleging that a strike Tornillo had led was “an illegal act against the public interest and clearly prohibited by the statutes.” That editorial gave rise to Miami Herald v. Tornillo. Three decades later, a report commissioned by the American Federation of Teachers revealed that Tornillo had embezzled approximately $3 million from the Dade County teachers’ union. The Miami Herald publicized the story. A DOJ investigation later revealed that Tornillo had used union funds to pay his personal debt and for lavish vacations. Tornillo pleaded guilty and was sentenced to 27 months in prison. Fittingly, after his release from prison in 2005, Tornillo published an apology in the Miami Herald.




STUDY GUIDE


	In Miami Herald v. Tornillo, the Court does not cite Red Lion. Can the two cases be reconciled? Does Tornillo undermine the reasoning of Red Lion? Is there a meaningful distinction between radio broadcasts and newspaper publications? Does that distinction still hold today when newspapers are also transmitted electronically?

	Could Tornillo be used to challenge a renewal of the Fairness Doctrine?
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Miami Herald v. Tornillo 418 U.S. 241 (1974)

Mr. Chief Justice Burger delivered the opinion of the Court.

The issue in this case is whether a state statute granting a political candidate a right to equal space to reply to criticism and attacks on his record by a newspaper violates the guarantees of a free press.

In the fall of 1972, appellee, Executive Director of the Classroom Teachers Association, apparently a teachers’ collective-bargaining agent, was a candidate for the Florida House of Representatives. On September 20, 1972, and again on September 29, 1972, appellant printed editorials critical of appellee’s candidacy. In response to these editorials appellee demanded that appellant print verbatim his replies, defending the role of the Classroom Teachers Association and the organization’s accomplishments for the citizens of Dade County. Appellant declined to print the appellee’s replies, and appellee brought suit in Circuit Court, Dade County, seeking declaratory and injunctive relief and actual and punitive damages in excess of $5,000. The action was premised on Florida Statute 104.38 (1973), a “right of reply” statute which provides that if a candidate for nomination or election is assailed regarding his personal character or official record by any newspaper, the candidate has the right to demand that the newspaper print, free of cost to the candidate, any reply the candidate may make to the newspaper’s charges. The reply must appear in as conspicuous a place and in the same kind of type as the charges which prompted the reply, provided it does not take up more space than the charges. Failure to comply with the statute constitutes a first-degree misdemeanor. . . .

The appellee and supporting advocates of an enforceable right of access to the press vigorously argue that government has an obligation to ensure that a wide variety of views reach the public. . . . It is urged that at the time the First Amendment to the Constitution was ratified in 1791 as part of our Bill of Rights the press was broadly representative of the people it was serving. While many of the newspapers were intensely partisan and narrow in their views, the press collectively presented a broad range of opinions to readers. Entry into publishing was inexpensive; pamphlets and books provided meaningful alternatives to the organized press for the expression of unpopular ideas and often treated events and expressed views not covered by conventional newspapers. A true marketplace of ideas existed in which there was relatively easy access to the channels of communication.

Access advocates submit that although newspapers of the present are superficially similar to those of 1791 the press of today is in reality very different from that known in the early years of our national existence. . . . Newspapers have become big business and there are far fewer of them to serve a larger literate population. Chains of newspapers, national newspapers, national wire and news services, and one-newspaper towns, are the dominant features of a press that has become noncompetitive and enormously powerful and influential in its capacity to manipulate popular opinion and change the course of events. Major metropolitan newspapers have collaborated to establish news services national in scope. Such national news organizations provide syndicated “interpretive reporting” as well as syndicated features and commentary, all of which can serve as part of the new school of “advocacy journalism.”
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The elimination of competing newspapers in most of our large cities, and the concentration of control of media that results from the only newspaper’s being owned by the same interests which own a television station and a radio station, are important components of this trend toward concentration of control of outlets to inform the public.

The result of these vast changes has been to place in a few hands the power to inform the American people and shape public opinion. Much of the editorial opinion and commentary that is printed is that of syndicated columnists distributed nationwide and, as a result, we are told, on national and world issues there tends to be a homogeneity of editorial opinion, commentary, and interpretive analysis. The abuses of bias and manipulative reportage are, likewise, said to be the result of the vast accumulations of unreviewable power in the modern media empires. In effect, it is claimed, the public has lost any ability to respond or to contribute in a meaningful way to the debate on issues. The monopoly of the means of communication allows for little or no critical analysis of the media except in professional journals of very limited readership. . . .

However much validity may be found in these arguments, at each point the implementation of a remedy such as an enforceable right of access necessarily calls for some mechanism, either governmental or consensual. If it is governmental coercion, this at once brings about a confrontation with the express provisions of the First Amendment and the judicial gloss on that Amendment developed over the years. . . .

Appellee’s argument that the Florida statute does not amount to a restriction of appellant’s right to speak because “the statute in question here has not prevented the Miami Herald from saying anything it wished” begs the core question. Compelling editors or publishers to publish that which “‘reason’ tells them should not be published” is what is at issue in this case. The Florida statute operates as a command in the same sense as a statute or regulation forbidding appellant to publish specified matter. Governmental restraint on publishing need not fall into familiar or traditional patterns to be subject to constitutional limitations on governmental powers. The Florida statute exacts a penalty on the basis of the content of a newspaper. The first phase of the penalty resulting from the compelled printing of a reply is exacted in terms of the cost in printing and composing time and materials and in taking up space that could be devoted to other material the newspaper may have preferred to print. It is correct, as appellee contends, that a newspaper is not subject to the finite technological limitations of time that confront a broadcaster but it is not correct to say that, as an economic reality, a newspaper can proceed to infinite expansion of its column space to accommodate the replies that a government agency determines or a statute commands the readers should have available.

Faced with the penalties that would accrue to any newspaper that published news or commentary arguably within the reach of the right-of-access statute, editors might well conclude that the safe course is to avoid controversy. Therefore, under the operation of the Florida statute, political and electoral coverage would be blunted or reduced. Government-enforced right of access inescapably “dampens the vigor and limits the variety of public debate,” New York Times Co. v. Sullivan (1964). . . .

Even if a newspaper would face no additional costs to comply with a compulsory access law and would not be forced to forgo publication of news or opinion by the inclusion of a reply, the Florida statute fails to clear the barriers of the First Amendment because of its intrusion into the function of editors. A newspaper is more than a passive receptacle or conduit for news, comment, and advertising. The choice of material 757to go into a newspaper, and the decisions made as to limitations on the size and content of the paper, and treatment of public issues and public officials — whether fair or unfair — constitute the exercise of editorial control and judgment. It has yet to be demonstrated how governmental regulation of this crucial process can be exercised consistent with First Amendment guarantees of a free press as they have evolved to this time. Accordingly, the judgment of the Supreme Court of Florida is reversed.





D. IS SOME SPEECH LESS WORTHY OF PROTECTION?

ASSIGNMENT 6

Earlier in this chapter, we studied Chaplinsky v. New Hampshire (1942). That case found that the “prevention and punishment” of “lewd and obscene” speech had “never been thought to raise any Constitutional problem.” However, the Court has not deemed all sexually explicit speech to be “obscene.” Sexually explicit speech that is not obscene can still be protected by the First and Fourteenth Amendments. The first part of this section will consider three cases that attempted to draw the line between protected sexually explicit speech and unprotected obscenity: Stanley v. Georgia (1969) and Miller v. California (1973) (protected speech), and Ashcroft v. Free Speech Coalition (2002), which allowed the government to ban sexually explicit material depicting children that is not obscene.

Second, we will study two cases where the Court declined to categorize offensive depictions of violence as unprotected speech: United States v. Stevens (2010) and Brown v. Entertainment Merchants Association (2011).

Third, we turn to the category of so-called commercial speech. Under the Burger and Rehnquist Courts, this category came to be recognized as protected speech in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council (1976). In Central Hudson Gas & Electric Corp. v. Public Service Commission (1980), the Court established a test that resembles intermediate scrutiny. In Lorillard Tobacco v. Reilly (2001), the Court applied that test. Finally, in National Institute of Family and Life Advocates v. Becerra (2018), the Roberts Court appeared to disregard the doctrines governing commercial speech to apply strict scrutiny.


1. “Obscene” and Sexually Explicit Speech


STUDY GUIDE


	Generally, obscenity is not protected by the First Amendment. Does the Court find that Stanley’s films were obscene? Why does the Court find that Stanley cannot be convicted under the Georgia obscenity law?
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	In Bowers v. Hardwick (Chapter 8), Justice White characterized Stanley as “firmly grounded in the First Amendment.” Is he right?

	Might Stanley rest on some intuitive distinction between “public” and “private” morality?

	Justice Marshall wrote the majority opinion in Stanley. He stated: “If the First Amendment means anything, it means that a State has no business telling a man, sitting alone in his own house, what books he may read or what films he may watch.” Do you agree, in light of the wording of the First Amendment?

	Is Stanley a First Amendment case or a Fourth Amendment case? The Supreme Court of Georgia considered it the latter, ruling that “no such question” about the “freedom of speech” was “involved.” 224 Ga. 259 (1968).





Stanley v. Georgia 394 U.S. 557 (1969)

Mr. Justice Marshall delivered the opinion of the Court.

An investigation of appellant’s alleged bookmaking activities led to the issuance of a search warrant for appellant’s home. Under authority of this warrant, federal and state agents secured entrance. They found very little evidence of bookmaking activity, but while looking through a desk drawer in an upstairs bedroom, one of the federal agents, accompanied by a state officer, found three reels of eight-millimeter film. Using a projector and screen found in an upstairs living room, they viewed the films. The state officer concluded that they were obscene and seized them. Since a further examination of the bedroom indicated that appellant occupied it, he was charged with possession of obscene matter and placed under arrest. He was later indicted for “knowingly hav[ing] possession of . . . obscene matter” in violation of Georgia law. Appellant was tried before a jury and convicted. The Supreme Court of Georgia affirmed. . . .

Appellant raises several challenges to the validity of his conviction. We find it necessary to consider only one. Appellant argues here, and argued below, that the Georgia obscenity statute, insofar as it punishes mere private possession of obscene matter, violates the First Amendment, as made applicable to the States by the Fourteenth Amendment. For reasons set forth below, we agree that the mere private possession of obscene matter cannot constitutionally be made a crime. . . .

Georgia . . . contends that since “obscenity is not within the area of constitutionally protected speech or press,” Roth v. United States (1957), the States are free, subject to the limits of other provisions of the Constitution, to deal with it any way deemed necessary, just as they may deal with possession of other things thought to be detrimental to the welfare of their citizens. If the State can protect the body of a citizen, may it not, argues Georgia, protect his mind?

It is true that Roth does declare, seemingly without qualification, that obscenity is not protected by the First Amendment. That statement has been repeated in various 759forms in subsequent cases. However, neither Roth nor any subsequent decision of this Court dealt with the precise problem involved in the present case. Roth was convicted of mailing obscene circulars and advertising, and an obscene book, in violation of a federal obscenity statute. . . . None of the statements cited by the Court in Roth for the proposition that “this Court has always assumed that obscenity is not protected by the freedoms of speech and press” were made in the context of a statute punishing mere private possession of obscene material; the cases cited deal for the most part with use of the mails to distribute objectionable material or with some form of public distribution or dissemination. Moreover, none of this Court’s decisions subsequent to Roth involved prosecution for private possession of obscene materials. Those cases dealt with the power of the State and Federal Governments to prohibit or regulate certain public actions taken or intended to be taken with respect to obscene matter. . . .

In this context, we do not believe that this case can be decided simply by citing Roth. Roth and its progeny certainly do mean that the First and Fourteenth Amendments recognize a valid governmental interest in dealing with the problem of obscenity. But the assertion of that interest cannot, in every context, be insulated from all constitutional protections. Neither Roth nor any other decision of this Court reaches that far. . . . Roth and the cases following it . . . [do not] foreclose an examination of the constitutional implications of a statute forbidding mere private possession of such material.

It is now well established that the Constitution protects the right to receive information and ideas . . . see Griswold v. Connecticut (1965); cf. Pierce v. Society of Sisters (1925). This right to receive information and ideas, regardless of their social worth, is fundamental to our free society. Moreover, in the context of this case — a prosecution for mere possession of printed or filmed matter in the privacy of a person’s own home — that right takes on an added dimension. For also fundamental is the right to be free, except in very limited circumstances, from unwanted governmental intrusions into one’s privacy. . . .

These are the rights that appellant is asserting in the case before us. He is asserting the right to read or observe what he pleases — the right to satisfy his intellectual and emotional needs in the privacy of his own home. He is asserting the right to be free from state inquiry into the contents of his library. Georgia contends that appellant does not have these rights, that there are certain types of materials that the individual may not read or even possess. Georgia justifies this assertion by arguing that the films in the present case are obscene. But we think that mere categorization of these films as “obscene” is insufficient justification for such a drastic invasion of personal liberties guaranteed by the First and Fourteenth Amendments. Whatever may be the justifications for other statutes regulating obscenity, we do not think they reach into the privacy of one’s own home. If the First Amendment means anything, it means that a State has no business telling a man, sitting alone in his own house, what books he may read or what films he may watch. Our whole constitutional heritage rebels at the thought of giving government the power to control men’s minds.

And yet, in the face of these traditional notions of individual liberty, Georgia asserts the right to protect the individual’s mind from the effects of obscenity. We are not certain that this argument amounts to anything more than the assertion that the State has the right to control the moral content of a person’s thoughts. To some, this may be a noble purpose, but it is wholly inconsistent with the philosophy of the First 760Amendment. . . . Nor is it relevant that obscene materials in general, or the particular films before the Court, are arguably devoid of any ideological content. The line between the transmission of ideas and mere entertainment is much too elusive for this Court to draw, if indeed such a line can be drawn at all. Whatever the power of the state to control public dissemination of ideas inimical to the public morality, it cannot constitutionally premise legislation on the desirability of controlling a person’s private thoughts.

Perhaps recognizing this, Georgia asserts that exposure to obscene materials may lead to deviant sexual behavior or crimes of sexual violence. There appears to be little empirical basis for that assertion. But more important, if the State is only concerned about printed or filmed materials inducing antisocial conduct, we believe that in the context of private consumption of ideas and information we should adhere to the view that “[a]mong free men, the deterrents ordinarily to be applied to prevent crime are education and punishment for violations of the law....” Whitney v. California (1927) (Brandeis, J., concurring). Given the present state of knowledge, the State may no more prohibit mere possession of obscene matter on the ground that it may lead to antisocial conduct than it may prohibit possession of chemistry books on the ground that they may lead to the manufacture of homemade spirits.

It is true that in Roth this Court rejected the necessity of proving that exposure to obscene material would create a clear and present danger of antisocial conduct or would probably induce its recipients to such conduct. But that case dealt with public distribution of obscene materials and such distribution is subject to different objections. For example, there is always the danger that obscene material might fall into the hands of children, or that it might intrude upon the sensibilities or privacy of the general public. No such dangers are present in this case.

Finally, we are faced with the argument that prohibition of possession of obscene materials is a necessary incident to statutory schemes prohibiting distribution. That argument is based on alleged difficulties of proving an intent to distribute or in producing evidence of actual distribution. We are not convinced that such difficulties exist, but even if they did we do not think that they would justify infringement of the individual’s right to read or observe what he pleases. Because that right is so fundamental to our scheme of individual liberty, its restriction may not be justified by the need to ease the administration of otherwise valid criminal laws.

We hold that the First and Fourteenth Amendments prohibit making mere private possession of obscene material a crime. . . . As we have said, the States retain broad power to regulate obscenity; that power simply does not extend to mere possession by the individual in the privacy of his own home. . . .


STUDY GUIDE

Miller v. California offered a definition of “obscenity” that future cases would rely on. What is the Miller test?
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Miller v. California 413 U.S. 15 (1973)

Mr. Chief Justice Burger delivered the opinion of the Court. . . .

Appellant conducted a mass mailing campaign to advertise the sale of illustrated books, euphemistically called “adult” material. After a jury trial, he was convicted of violating California Penal Code §311.2 (a), a misdemeanor, by knowingly distributing obscene matter . . . based on his conduct in causing five unsolicited advertising brochures to be sent through the mail in an envelope addressed to a restaurant in Newport Beach, California. The envelope was opened by the manager of the restaurant and his mother. They had not requested the brochures; they complained to the police.

The brochures advertise four books entitled “Intercourse,” “Man-Woman,” “Sex Orgies Illustrated,” and “An Illustrated History of Pornography,” and a film entitled “Marital Intercourse.” While the brochures contain some descriptive printed material, primarily they consist of pictures and drawings very explicitly depicting men and women in groups of two or more engaging in a variety of sexual activities, with genitals often prominently displayed.


I

This case involves the application of a State’s criminal obscenity statute to a situation in which sexually explicit materials have been thrust by aggressive sales action upon unwilling recipients who had in no way indicated any desire to receive such materials. This Court has recognized that the States have a legitimate interest in prohibiting dissemination or exhibition of obscene material when the mode of dissemination carries with it a significant danger of offending the sensibilities of unwilling recipients or of exposure to juveniles. Stanley v. Georgia (1969). It is in this context that we are called on to define the standards which must be used to identify obscene material that a State may regulate without infringing on the First Amendment as applicable to the States through the Fourteenth Amendment. . . .

In Roth v. United States (1957), the Court sustained a conviction under a federal statute punishing the mailing of “obscene, lewd, lascivious or filthy...” materials. The key to that holding was the Court’s rejection of the claim that obscene materials were protected by the First Amendment. Five Justices joined in the opinion stating:


All ideas having even the slightest redeeming social importance — unorthodox ideas, controversial ideas, even ideas hateful to the prevailing climate of opinion — have the full protection of the [First Amendment] guaranties, unless excludable because they encroach upon the limited area of more important interests. But implicit in the history of the First Amendment is the rejection of obscenity as utterly without redeeming social importance. . . . This is the same judgment expressed by this Court in Chaplinsky v. New Hampshire:

. . . There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem. These include the lewd and obscene. . . . It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to 762truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality. . . . [Emphasis by Court in Roth opinion.]



We hold that obscenity is not within the area of constitutionally protected speech or press. . . .

Apart from the initial formulation in the Roth case, no majority of the Court has at any given time been able to agree on a standard to determine what constitutes obscene, pornographic material subject to regulation under the States’ police power. We have seen “a variety of views among the members of the Court unmatched in any other course of constitutional adjudication.” This is not remarkable, for in the area of freedom of speech and press the courts must always remain sensitive to any infringement on genuinely serious literary, artistic, political, or scientific expression. This is an area in which there are few eternal verities. . . .



II

This much has been categorically settled by the Court, that obscene material is unprotected by the First Amendment. . . . We acknowledge, however, the inherent dangers of undertaking to regulate any form of expression. State statutes designed to regulate obscene materials must be carefully limited. As a result, we now confine the permissible scope of such regulation to works which depict or describe sexual conduct. That conduct must be specifically defined by the applicable state law, as written or authoritatively construed. A state offense must also be limited to works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.

The basic guidelines for the trier of fact must be: (a) whether “the average person, applying contemporary community standards” would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value. . . . If a state law that regulates obscene material is thus limited, as written or construed, the First Amendment values applicable to the States through the Fourteenth Amendment are adequately protected by the ultimate power of appellate courts to conduct an independent review of constitutional claims when necessary.

We emphasize that it is not our function to propose regulatory schemes for the States. That must await their concrete legislative efforts. It is possible, however, to give a few plain examples of what a state statute could define for regulation under part (b) of the standard announced in this opinion:



	Patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated.

	Patently offensive representations or descriptions of masturbation, excretory functions, and lewd exhibition of the genitals.





Sex and nudity may not be exploited without limit by films or pictures exhibited or sold in places of public accommodation any more than live sex and nudity can be 763exhibited or sold without limit in such public places.8 At a minimum, prurient, patently offensive depiction or description of sexual conduct must have serious literary, artistic, political, or scientific value to merit First Amendment protection. For example, medical books for the education of physicians and related personnel necessarily use graphic illustrations and descriptions of human anatomy. In resolving the inevitably sensitive questions of fact and law, we must continue to rely on the jury system, accompanied by the safeguards that judges, rules of evidence, presumption of innocence, and other protective features provide, as we do with rape, murder, and a host of other offenses against society and its individual members. . . .

Under the holdings announced today, no one will be subject to prosecution for the sale or exposure of obscene materials unless these materials depict or describe patently offensive “hard core” sexual conduct specifically defined by the regulating state law, as written or construed. We are satisfied that these specific prerequisites will provide fair notice to a dealer in such materials that his public and commercial activities may bring prosecution. If the inability to define regulated materials with ultimate, god-like precision altogether removes the power of the States or the Congress to regulate, then “hard core” pornography may be exposed without limit to the juvenile, the passerby, and the consenting adult alike, as, indeed, Mr. Justice Douglas contends. . . . In this belief, however, Mr. Justice Douglas now stands alone. . . .



III

Under a National Constitution, fundamental First Amendment limitations on the powers of the States do not vary from community to community, but this does not mean that there are, or should or can be, fixed, uniform national standards of precisely what appeals to the “prurient interest” or is “patently offensive.” These are essentially questions of fact, and our Nation is simply too big and too diverse for this Court to reasonably expect that such standards could be articulated for all 50 States in a single formulation, even assuming the prerequisite consensus exists. When triers of fact are asked to decide whether “the average person, applying contemporary community standards” would consider certain materials “prurient,” it would be unrealistic to require that the answer be based on some abstract formulation. The adversary system, with lay jurors as the usual ultimate factfinders in criminal prosecutions, has historically permitted triers of fact to draw on the standards of their community, guided always by limiting instructions on the law. To require a State to structure obscenity proceedings around evidence of a national “community standard” would be an exercise in futility. . . .
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It is neither realistic nor constitutionally sound to read the First Amendment as requiring that the people of Maine or Mississippi accept public depiction of conduct found tolerable in Las Vegas, or New York City. People in different States vary in their tastes and attitudes, and this diversity is not to be strangled by the absolutism of imposed uniformity. . . . [T]he primary concern with requiring a jury to apply the standard of “the average person, applying contemporary community standards” is to be certain that, so far as material is not aimed at a deviant group, it will be judged by its impact on an average person, rather than a particularly susceptible or sensitive person — or indeed a totally insensitive one. We hold that the requirement that the jury evaluate the materials with reference to “contemporary standards of the State of California” serves this protective purpose and is constitutionally adequate. . . .

In sum, we (a) reaffirm the Roth holding that obscene material is not protected by the First Amendment; (b) hold that such material can be regulated by the States, subject to the specific safeguards enunciated above, without a showing that the material is “utterly without redeeming social value”; and (c) hold that obscenity is to be determined by applying “contemporary community standards,” not “national standards.” . . .

Mr. Justice Douglas, dissenting. . . .

Today the Court retreats from the earlier formulations of the constitutional test and undertakes to make new definitions. This effort, like the earlier ones, is earnest and well intentioned. The difficulty is that we do not deal with constitutional terms, since “obscenity” is not mentioned in the Constitution or Bill of Rights. And the First Amendment makes no such exception from “the press” which it undertakes to protect nor, as I have said on other occasions, is an exception necessarily implied, for there was no recognized exception to the free press at the time the Bill of Rights was adopted which treated “obscene” publications differently from other types of papers, magazines, and books. So there are no constitutional guidelines for deciding what is and what is not “obscene.” The Court is at large because we deal with tastes and standards of literature. What shocks me may be sustenance for my neighbor. What causes one person to boil up in rage over one pamphlet or movie may reflect only his neurosis, not shared by others. We deal here with a regime of censorship which, if adopted, should be done by constitutional amendment after full debate by the people. . . .

While the right to know is the corollary of the right to speak or publish, no one can be forced by government to listen to disclosure that he finds offensive. . . . There is no “captive audience” problem in these obscenity cases. No one is being compelled to look or to listen. Those who enter newsstands or bookstalls may be offended by what they see. But they are not compelled by the State to frequent those places; and it is only state or governmental action against which the First Amendment, applicable to the States by virtue of the Fourteenth, raises a ban.

The idea that the First Amendment permits government to ban publications that are “offensive” to some people puts an ominous gloss on freedom of the press. That test would make it possible to ban any paper or any journal or magazine in some benighted place. . . . The idea that the First Amendment permits punishment for ideas that are “offensive” to the particular judge or jury sitting in judgment is astounding. No greater leveler of speech or literature has ever been designed. To give the power to the censor, as we do today, is to make a sharp and radical break with the traditions of a free society. 765The First Amendment was not fashioned as a vehicle for dispensing tranquilizers to the people. Its prime function was to keep debate open to “offensive” as well as to “staid” people. The tendency throughout history has been to subdue the individual and to exalt the power of government. The use of the standard “offensive” gives authority to government that cuts the very vitals out of the First Amendment. As is intimated by the Court’s opinion, the materials before us may be garbage. But so is much of what is said in political campaigns, in the daily press, on TV, or over the radio. By reason of the First Amendment — and solely because of it — speakers and publishers have not been threatened or subdued because their thoughts and ideas may be “offensive” to some. . . .

We deal with highly emotional, not rational, questions. To many the Song of Solomon is obscene. I do not think we, the judges, were ever given the constitutional power to make definitions of obscenity. If it is to be defined, let the people debate and decide by a constitutional amendment what they want to ban as obscene and what standards they want the legislatures and the courts to apply. Perhaps the people will decide that the path towards a mature, integrated society requires that all ideas competing for acceptance must have no censor. Perhaps they will decide otherwise. Whatever the choice, the courts will have some guidelines. Now we have none except our own predilections.


STUDY GUIDE

Miller v. California (1975) held that “obscenity” was not protected speech. And New York v. Ferber (1982) held that child pornography can be prohibited, even if it is not obscene, “because of the State’s interest in protecting the children exploited by the production process.” In light of these precedents, how did the Ashcroft Court conclude that the Child Pornography Prevention A ct of 1996 was unconstitutional?





Ashcroft v. Free Speech Coalition 535 U.S. 234 (2002)

Justice Kennedy delivered the opinion of the Court.

We consider in this case whether the Child Pornography Prevention Act of 1996 (CPPA) abridges the freedom of speech. The CPPA extends the federal prohibition against child pornography to sexually explicit images that appear to depict minors but were produced without using any real children. The statute prohibits, in specific circumstances, possessing or distributing these images, which may be created by using adults who look like minors or by using computer imaging. The new technology, according to Congress, makes it possible to create realistic images of children who do not exist.

By prohibiting child pornography that does not depict an actual child, the statute goes beyond New York v. Ferber (1982), which distinguished child pornography from other sexually explicit speech because of the State’s interest in protecting the children exploited by the production process. As a general rule, pornography can be banned only if obscene, but under Ferber, pornography showing minors can be proscribed whether or not the images 766are obscene under the definition set forth in Miller v. California (1973). Ferber recognized that “[t]he Miller standard, like all general definitions of what may be banned as obscene, does not reflect the State’s particular and more compelling interest in prosecuting those who promote the sexual exploitation of children.”

While we have not had occasion to consider the question, we may assume that the apparent age of persons engaged in sexual conduct is relevant to whether a depiction offends community standards. Pictures of young children engaged in certain acts might be obscene where similar depictions of adults, or perhaps even older adolescents, would not. The CPPA, however, is not directed at speech that is obscene; Congress has proscribed those materials through a separate statute. Like the law in Ferber, the CPPA seeks to reach beyond obscenity, and it makes no attempt to conform to the Miller standard. For instance, the statute would reach visual depictions, such as movies, even if they have redeeming social value.

The principal question to be resolved, then, is whether the CPPA is constitutional where it proscribes a significant universe of speech that is neither obscene under Miller nor child pornography under Ferber.
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In early 2002, Attorney General John Ashcroft spoke in the Justice Department building in front of the partially naked “Spirit of Justice” statue. After controversy ensued, Ashcroft ordered that the aluminum statue’s breasts should be covered by blue drapes. Following Attorney General Alberto Gonzales’s confirmation in 2005, the drapes were removed.




I

. . . Section 2256(8)(B) prohibits “any visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture” that “is, or appears to be, of a minor engaging in sexually explicit conduct.” The prohibition on “any visual depiction” does not depend at all on how the image is produced. The section captures a range of depictions, sometimes called “virtual child pornography,” which include computer-generated images, as well as images produced by more traditional means. For instance, the literal terms of the statute embrace a Renaissance painting depicting a scene from classical mythology, a “picture” that “appears to be, of a minor engaging in sexually explicit conduct.” The statute also prohibits Hollywood movies, filmed without any child actors, if a jury believes an actor “appears to be” a minor engaging in “actual or simulated . . . sexual intercourse.” . . .

Fearing that the CPPA threatened the activities of its members, respondent Free Speech Coalition and others challenged the statute in the United States District Court for the Northern District of California. The Coalition, a California trade association for 767the adult-entertainment industry, alleged that its members did not use minors in their sexually explicit works, but they believed some of these materials might fall within the CPPA’s expanded definition of child pornography. The other respondents are Bold Type, Inc., the publisher of a book advocating the nudist lifestyle; Jim Gingerich, a painter of nudes; and Ron Raffaelli, a photographer specializing in erotic images. Respondents alleged that the “appears to be” and “conveys the impression” provisions are overbroad and vague, chilling them from producing works protected by the First Amendment. . . .



II

. . . The Constitution gives significant protection from overbroad laws that chill speech within the First Amendment’s vast and privileged sphere. Under this principle, the CPPA is unconstitutional on its face if it prohibits a substantial amount of protected expression.

The sexual abuse of a child is a most serious crime and an act repugnant to the moral instincts of a decent people. In its legislative findings, Congress recognized that there are subcultures of persons who harbor illicit desires for children and commit criminal acts to gratify the impulses. Congress also found that surrounding the serious offenders are those who flirt with these impulses and trade pictures and written accounts of sexual activity with young children.

Congress may pass valid laws to protect children from abuse, and it has. The prospect of crime, however, by itself does not justify laws suppressing protected speech. It is also well established that speech may not be prohibited because it concerns subjects offending our sensibilities.

As a general principle, the First Amendment bars the government from dictating what we see or read or speak or hear. The freedom of speech has its limits; it does not embrace certain categories of speech, including defamation, incitement, obscenity, and pornography produced with real children. While these categories may be prohibited without violating the First Amendment, none of them includes the speech prohibited by the CPPA. . . .

Under Miller v. California (1973), the Government must prove that the work, taken as a whole, appeals to the prurient interest, is patently offensive in light of community standards, and lacks serious literary, artistic, political, or scientific value. The CPPA, however, extends to images that appear to depict a minor engaging in sexually explicit activity without regard to the Miller requirements. The materials need not appeal to the prurient interest. Any depiction of sexually explicit activity, no matter how it is presented, is proscribed. The CPPA applies to a picture in a psychology manual, as well as a movie depicting the horrors of sexual abuse. It is not necessary, moreover, that the image be patently offensive. Pictures of what appear to be 17-year-olds engaging in sexually explicit activity do not in every case contravene community standards.

The CPPA prohibits speech despite its serious literary, artistic, political, or scientific value. The statute proscribes the visual depiction of an idea — that of teenagers engaging in sexual activity — that is a fact of modern society and has been a theme in art and literature throughout the ages. Under the CPPA, images are prohibited so long as the persons appear to be under 18 years of age. This is higher than the legal age for marriage in many States, as well as the age at which persons may consent to sexual relations. It is, of course, undeniable that some youths engage in sexual activity before the legal age, either on their own inclination or because they are victims of sexual abuse.

Both themes — teenage sexual activity and the sexual abuse of children — have inspired countless literary works. William Shakespeare created the most famous pair of 768teenage lovers, one of whom is just 13 years of age. See Romeo and Juliet, act I, sc. 2, l. 9 (“She hath not seen the change of fourteen years”). In the drama, Shakespeare portrays the relationship as something splendid and innocent, but not juvenile. The work has inspired no less than 40 motion pictures, some of which suggest that the teenagers consummated their relationship. Shakespeare may not have written sexually explicit scenes for the Elizabethean audience, but were modern directors to adopt a less conventional approach, that fact alone would not compel the conclusion that the work was obscene.

Contemporary movies pursue similar themes. Last year’s Academy Awards featured the movie, Traffic, which was nominated for Best Picture. The film portrays a teenager, identified as a 16-year-old, who becomes addicted to drugs. The viewer sees the degradation of her addiction, which in the end leads her to a filthy room to trade sex for drugs. The year before, American Beauty won the Academy Award for Best Picture. In the course of the movie, a teenage girl engages in sexual relations with her teenage boyfriend, and another yields herself to the gratification of a middle-aged man. The film also contains a scene where, although the movie audience understands the act is not taking place, one character believes he is watching a teenage boy performing a sexual act on an older man.

Our society, like other cultures, has empathy and enduring fascination with the lives and destinies of the young. Art and literature express the vital interest we all have in the formative years we ourselves once knew, when wounds can be so grievous, disappointment so profound, and mistaken choices so tragic, but when moral acts and self-fulfillment are still in reach. Whether or not the films we mention violate the CPPA, they explore themes within the wide sweep of the statute’s prohibitions. If these films, or hundreds of others of lesser note that explore those subjects, contain a single graphic depiction of sexual activity within the statutory definition, the possessor of the film would be subject to severe punishment without inquiry into the work’s redeeming value. This is inconsistent with an essential First Amendment rule: The artistic merit of a work does not depend on the presence of a single explicit scene. Under Miller, the First Amendment requires that redeeming value be judged by considering the work as a whole. Where the scene is part of the narrative, the work itself does not for this reason become obscene, even though the scene in isolation might be offensive. For this reason, and the others we have noted, the CPPA cannot be read to prohibit obscenity, because it lacks the required link between its prohibitions and the affront to community standards prohibited by the definition of obscenity.

The Government seeks to address this deficiency by arguing that speech prohibited by the CPPA is virtually indistinguishable from child pornography, which may be banned without regard to whether it depicts works of value. Where the images are themselves the product of child sexual abuse, Ferber recognized that the State had an interest in stamping it out without regard to any judgment about its content. The production of the work, not its content, was the target of the statute. The fact that a work contained serious literary, artistic, or other value did not excuse the harm it caused to its child participants. It was simply “unrealistic to equate a community’s toleration for sexually oriented materials with the permissible scope of legislation aimed at protecting children from sexual exploitation.”

Ferber upheld a prohibition on the distribution and sale of child pornography, as well as its production, because these acts were “intrinsically related” to the sexual abuse of children in two ways. First, as a permanent record of a child’s abuse, the continued circulation itself would harm the child who had participated. Like a defamatory statement, each new publication of the speech would cause new injury to the child’s reputation and emotional well-being. Second, because the traffic in child pornography was an economic motive for its production, the State had an interest in closing the distribution 769network. . . . Under either rationale, the speech had what the Court in effect held was a proximate link to the crime from which it came. . . .

In contrast to the speech in Ferber, speech that itself is the record of sexual abuse, the CPPA prohibits speech that records no crime and creates no victims by its production. Virtual child pornography is not “intrinsically related” to the sexual abuse of children, as were the materials in Ferber. While the Government asserts that the images can lead to actual instances of child abuse, the causal link is contingent and indirect. The harm does not necessarily follow from the speech, but depends upon some unquantified potential for subsequent criminal acts.

The Government says these indirect harms are sufficient because, as Ferber acknowledged, child pornography rarely can be valuable speech. This argument, however, suffers from two flaws. First, Ferber’s judgment about child pornography was based upon how it was made, not on what it communicated. The case reaffirmed that where the speech is neither obscene nor the product of sexual abuse, it does not fall outside the protection of the First Amendment.

The second flaw in the Government’s position is that Ferber did not hold that child pornography is by definition without value. On the contrary, the Court recognized some works in this category might have significant value, but relied on virtual images — the very images prohibited by the CPPA — as an alternative and permissible means of expression: “[I]f it were necessary for literary or artistic value, a person over the statutory age who perhaps looked younger could be utilized. Simulation outside of the prohibition of the statute could provide another alternative.” Ferber, then, not only referred to the distinction between actual and virtual child pornography, it relied on it as a reason supporting its holding. Ferber provides no support for a statute that eliminates the distinction and makes the alternative mode criminal as well.



III

The CPPA, for reasons we have explored, is inconsistent with Miller and finds no support in Ferber. The Government seeks to justify its prohibitions in other ways. It argues that the CPPA is necessary because pedophiles may use virtual child pornography to seduce children. There are many things innocent in themselves, however, such as cartoons, video games, and candy, that might be used for immoral purposes, yet we would not expect those to be prohibited because they can be misused. The Government, of course, may punish adults who provide unsuitable materials to children, and it may enforce criminal penalties for unlawful solicitation. The precedents establish, however, that speech within the rights of adults to hear may not be silenced completely in an attempt to shield children from it. . . .

Here, the Government wants to keep speech from children not to protect them from its content but to protect them from those who would commit other crimes. The principle, however, remains the same: The Government cannot ban speech fit for adults simply because it may fall into the hands of children. The evil in question depends upon the actor’s unlawful conduct, conduct defined as criminal quite apart from any link to the speech in question. This establishes that the speech ban is not narrowly drawn. The objective is to prohibit illegal conduct, but this restriction goes well beyond that interest by restricting the speech available to law-abiding adults.

The Government submits further that virtual child pornography whets the appetites of pedophiles and encourages them to engage in illegal conduct. This rationale cannot sustain the provision in question. The mere tendency of speech to encourage unlawful acts is not a sufficient reason for banning it. The government “cannot constitutionally 770premise legislation on the desirability of controlling a person’s private thoughts.” Stanley v. Georgia (1969). First Amendment freedoms are most in danger when the government seeks to control thought or to justify its laws for that impermissible end. The right to think is the beginning of freedom, and speech must be protected from the government because speech is the beginning of thought.

To preserve these freedoms, and to protect speech for its own sake, the Court’s First Amendment cases draw vital distinctions between words and deeds, between ideas and conduct. The government may not prohibit speech because it increases the chance an unlawful act will be committed “at some indefinite future time.” Hess v. Indiana (1973). The government may suppress speech for advocating the use of force or a violation of law only if “such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.” Brandenburg v. Ohio (1969). There is here no attempt, incitement, solicitation, or conspiracy. The Government has shown no more than a remote connection between speech that might encourage thoughts or impulses and any resulting child abuse. Without a significantly stronger, more direct connection, the Government may not prohibit speech on the ground that it may encourage pedophiles to engage in illegal conduct.

The Government next argues that its objective of eliminating the market for pornography produced using real children necessitates a prohibition on virtual images as well. Virtual images, the Government contends, are indistinguishable from real ones; they are part of the same market and are often exchanged. In this way, it is said, virtual images promote the trafficking in works produced through the exploitation of real children. The hypothesis is somewhat implausible. If virtual images were identical to illegal child pornography, the illegal images would be driven from the market by the indistinguishable substitutes. Few pornographers would risk prosecution by abusing real children if fictional, computerized images would suffice.

In the case of the material covered by Ferber, the creation of the speech is itself the crime of child abuse; the prohibition deters the crime by removing the profit motive. Even where there is an underlying crime, however, the Court has not allowed the suppression of speech in all cases. We need not consider where to strike the balance in this case, because here, there is no underlying crime at all. Even if the Government’s market deterrence theory were persuasive in some contexts, it would not justify this statute.

Finally, the Government says that the possibility of producing images by using computer imaging makes it very difficult for it to prosecute those who produce pornography by using real children. Experts, we are told, may have difficulty in saying whether the pictures were made by using real children or by using computer imaging. The necessary solution, the argument runs, is to prohibit both kinds of images. The argument, in essence, is that protected speech may be banned as a means to ban unprotected speech. This analysis turns the First Amendment upside down.

The Government may not suppress lawful speech as the means to suppress unlawful speech. Protected speech does not become unprotected merely because it resembles the latter. The Constitution requires the reverse. . . . The overbreadth doctrine prohibits the Government from banning unprotected speech if a substantial amount of protected speech is prohibited or chilled in the process. . . .

In sum, §2256(8)(B) covers materials beyond the categories recognized in Ferber and Miller, and the reasons the Government offers in support of limiting the freedom of speech have no justification in our precedents or in the law of the First Amendment. The provision abridges the freedom to engage in a substantial amount of lawful speech. For this reason, it is overbroad and unconstitutional. . . .
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Justice O’Connor, with whom The Chief Justice and Justice Scalia join as to Part II, concurring in the judgment in part and dissenting in part. . . .
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Chief Justice Rehnquist (right) and Justice O’Connor (left) served together on the Supreme Court from 1981 through 2005. Five decades earlier, the native Arizonans dated during their time at Stanford Law School — they went on 40 dates in 40 days. Later, Rehnquist proposed to O’Connor by letter while he was clerking on the Supreme Court. She declined. (O’Connor’s son later explained, “[M]ultiple men proposed to my mom when she was in college and law school, and ultimately my dad was the one who was the real deal.”) Five decades later, the would-be couple performed research about Internet pornography at the Supreme Court. Senator Ted Cruz, who clerked for the Chief Justice that term, recalled the episode. O’Connor and Rehnquist asked the Court’s librarian to provide a demonstration of how easy it was to find pornography on the Internet. “As we watched these graphic pictures fill our screens, wide-eyed, no one said a word,” Cruz wrote. “Except for Justice O’Connor, who lowered her head, squinted slightly, and muttered, ‘Oh, my.’” Reno v. ACLU (1997) declared unconstitutional portions of the Communications Decency Act, which sought to regulate pornography on the Internet. Justice O’Connor, joined by Chief Justice Rehnquist, concurred in part with the majority opinion. She explained that the law was “little more than an attempt by Congress to create ‘adult zones’ on the Internet.” This “attempt” did not “pass[] constitutional muster.”
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The Court concludes that the CPPA’s ban on virtual-child pornography is over-broad. The basis for this holding is unclear. Although a content-based regulation may serve a compelling state interest, and be as narrowly tailored as possible while substantially serving that interest, the regulation may unintentionally ensnare speech that has serious literary, artistic, political, or scientific value or that does not threaten the harms sought to be combated by the Government. If so, litigants may challenge the regulation on its face as overbroad, but in doing so they bear the heavy burden of demonstrating that the regulation forbids a substantial amount of valuable or harmless speech. Respondents have not made such a demonstration. Respondents provide no examples of films or other materials that are wholly computer-generated and contain images that “appea[r] to be . . . of minors” engaging in indecent conduct, but that have serious value or do not facilitate child abuse. Their overbreadth challenge therefore fails. . . .





ASSIGNMENT 7

2. Other Forms of “Offensive” Speech

The next two cases, United States v. Stevens and Brown v. Entertainment Merchants Association, considered other forms of “offensive” speech. In each case, the government extended the rationales of past decisions that prohibited the regulation of obscene and sexually explicit speech. Now, these doctrines were used to declare unconstitutional bans on depictions of animal violence and video game violence.









STUDY GUIDE


	New York v. Ferber (1982) held that the government can prohibit child pornography because it was a crime to exploit children. In United States v. Stevens, the Court considered whether to extend this rationale to the context of “crush films”: could the government prohibit displays of animal violence if it was a crime to abuse animals? The Justices disagreed whether the defendant could bring a “facial” challenge to the statute, or whether he was limited to an “as-applied” challenge. We have largely omitted this discussion from the excerpt. The portions that follow discuss the proper meaning and application of Ferber. Specifically, Chief Justice Roberts and seven Justices decide how to distinguish “protected” from “unprotected” speech.

	Does the majority deny that the specific conduct Justice Alito discussed could be criminalized? If not, why exactly does the majority declare the statute unconstitutional?




773


United States v. Stevens 559 U.S. 460 (2010)
[image: ] Video on CasebookConnect.com

Chief Justice Roberts delivered the opinion of the Court.

Congress enacted 18 U.S.C. §48 to criminalize the commercial creation, sale, or possession of certain depictions of animal cruelty. The statute does not address underlying acts harmful to animals, but only portrayals of such conduct. The question presented is whether the prohibition in the statute is consistent with the freedom of speech guaranteed by the First Amendment.


I

Section 48 establishes a criminal penalty of up to five years in prison for anyone who knowingly “creates, sells, or possesses a depiction of animal cruelty,” if done “for commercial gain” in interstate or foreign commerce. A depiction of “animal cruelty” is defined as one “in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed,” if that conduct violates federal or state law where “the creation, sale, or possession takes place.” In what is referred to as the “exceptions clause,” the law exempts from prohibition any depiction “that has serious religious, political, scientific, educational, journalistic, historical, or artistic value.”

The legislative background of §48 focused primarily on the interstate market for “crush videos.” According to the House Committee Report on the bill, such videos feature the intentional torture and killing of helpless animals, including cats, dogs, monkeys, mice, and hamsters. Crush videos often depict women slowly crushing animals to death “with their bare feet or while wearing high heeled shoes,” sometimes while “talking to the animals in a kind of dominatrix patter” over “[t]he cries and squeals of the animals, obviously in great pain.” Apparently these depictions “appeal to persons with a very specific sexual fetish who find them sexually arousing or otherwise exciting.” The acts depicted in crush videos are typically prohibited by the animal cruelty laws enacted by all 50 States and the District of Columbia. But crush videos rarely disclose the participants’ identities, inhibiting prosecution of the underlying conduct.

This case, however, involves an application of §48 to depictions of animal fighting. Dogfighting, for example, is unlawful in all 50 States and the District of Columbia and has been restricted by federal law since 1976. Respondent Robert J. Stevens ran a business, “Dogs of Velvet and Steel,” and an associated Web site, through which he sold videos of pit bulls engaging in dogfights and attacking other animals. Among these videos were Japan Pit Fights and Pick-A-Winna: A Pit Bull Documentary, which include contemporary footage of dogfights in Japan (where such conduct is allegedly legal) as well as footage of American dogfights from the 1960’s and 1970’s. A third video, Catch Dogs and Country Living, depicts the use of pit bulls to hunt wild boar, as well as a “gruesome” scene of a pit bull attacking a domestic farm pig. On the basis of these videos, Stevens was indicted on three counts of violating §48. . . . The jury convicted Stevens on all counts, and the District Court sentenced him to three concurrent sentences of 37 months’ 774imprisonment, followed by three years of supervised release. The en banc Third Circuit, over a three-judge dissent, declared §48 facially unconstitutional and vacated Stevens’s conviction. . . .



II

The Government’s primary submission is that §48 necessarily complies with the Constitution because the banned depictions of animal cruelty, as a class, are categorically unprotected by the First Amendment. We disagree.

The First Amendment provides that “Congress shall make no law . . . abridging the freedom of speech.” “[A]s a general matter, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” Ashcroft v. American Civil Liberties Union (2002). Section 48 explicitly regulates expression based on content: The statute restricts “visual [and] auditory depiction[s],” such as photographs, videos, or sound recordings, depending on whether they depict conduct in which a living animal is intentionally harmed. As such, §48 is “‘presumptively invalid,’ and the Government bears the burden to rebut that presumption.” United States v. Playboy Entertainment Group, Inc. (2000) (quoting R.A.V. v. St. Paul (1992)).

“From 1791 to the present,” however, the First Amendment has “permitted restrictions upon the content of speech in a few limited areas,” and has never “include[d] a freedom to disregard these traditional limitations.” Id. These “historic and traditional categories long familiar to the bar,” Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd. (1991) (Kennedy, J., concurring in judgment) — including obscenity, Roth v. United States (1957), defamation, Beauharnais v. Illinois (1952), fraud, Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council (1976), incitement, Brandenburg v. Ohio (1969), and speech integral to criminal conduct, Giboney v. Empire Storage & Ice Co. (1949) — are “well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.” Chaplinsky v. New Hampshire (1942).

The Government argues that “depictions of animal cruelty” should be added to the list. It contends that depictions of “illegal acts of animal cruelty” that are “made, sold, or possessed for commercial gain” necessarily “lack expressive value,” and may accordingly “be regulated as unprotected speech.” Brief for United States (emphasis added). The claim is not just that Congress may regulate depictions of animal cruelty subject to the First Amendment, but that these depictions are outside the reach of that Amendment altogether — that they fall into a “First Amendment Free Zone.” Board of Airport Comm’rs of Los Angeles v. Jews for Jesus, Inc. (1987).

As the Government notes, the prohibition of animal cruelty itself has a long history in American law, starting with the early settlement of the Colonies. But we are unaware of any similar tradition excluding depictions of animal cruelty from “the freedom of speech” codified in the First Amendment, and the Government points us to none.

The Government contends that “historical evidence” about the reach of the First Amendment is not “a necessary prerequisite for regulation today,” and that categories of speech may be exempted from the First Amendment’s protection without any long-settled tradition of subjecting that speech to regulation. Instead, the Government points 775to Congress’s “legislative judgment that . . . depictions of animals being intentionally tortured and killed [are] of such minimal redeeming value as to render [them] unworthy of First Amendment protection,” and asks the Court to uphold the ban on the same basis. The Government thus proposes that a claim of categorical exclusion should be considered under a simple balancing test: “Whether a given category of speech enjoys First Amendment protection depends upon a categorical balancing of the value of the speech against its societal costs.”

As a free-floating test for First Amendment coverage, that sentence is startling and dangerous. The First Amendment’s guarantee of free speech does not extend only to categories of speech that survive an ad hoc balancing of relative social costs and benefits. The First Amendment itself reflects a judgment by the American people that the benefits of its restrictions on the Government outweigh the costs. Our Constitution forecloses any attempt to revise that judgment simply on the basis that some speech is not worth it. The Constitution is not a document “prescribing limits, and declaring that those limits may be passed at pleasure.” Marbury v. Madison (1803).

To be fair to the Government, its view did not emerge from a vacuum. As the Government correctly notes, this Court has often described historically unprotected categories of speech as being “of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.” R.A.V. (quoting Chaplinsky). In New York v. Ferber (1982), we noted that within these categories of unprotected speech, “the evil to be restricted so overwhelmingly outweighs the expressive interests, if any, at stake, that no process of case-by-case adjudication is required,” because “the balance of competing interests is clearly struck.” The Government derives its proposed test from these descriptions in our precedents.

But such descriptions are just that — descriptive. They do not set forth a test that may be applied as a general matter to permit the Government to imprison any speaker so long as his speech is deemed valueless or unnecessary, or so long as an ad hoc calculus of costs and benefits tilts in a statute’s favor.

When we have identified categories of speech as fully outside the protection of the First Amendment, it has not been on the basis of a simple cost-benefit analysis. In Ferber, for example, we classified child pornography as such a category. We noted that the State of New York had a compelling interest in protecting children from abuse, and that the value of using children in these works (as opposed to simulated conduct or adult actors) was de minimis. But our decision did not rest on this “balance of competing interests” alone. We made clear that Ferber presented a special case: The market for child pornography was “intrinsically related” to the underlying abuse, and was therefore “an integral part of the production of such materials, an activity illegal throughout the Nation.” As we noted, “[i]t rarely has been suggested that the constitutional freedom for speech and press extends its immunity to speech or writing used as an integral part of conduct in violation of a valid criminal statute.” Ferber thus grounded its analysis in a previously recognized, long-established category of unprotected speech, and our subsequent decisions have shared this understanding.

Our decisions in Ferber and other cases cannot be taken as establishing a freewheeling authority to declare new categories of speech outside the scope of the First Amendment. Maybe there are some categories of speech that have been historically unprotected, but have not yet been specifically identified or discussed as such in our case law. But if so, 776there is no evidence that “depictions of animal cruelty” is among them. We need not foreclose the future recognition of such additional categories to reject the Government’s highly manipulable balancing test as a means of identifying them.



III

Because we decline to carve out from the First Amendment any novel exception for §48, we review Stevens’s First Amendment challenge under our existing doctrine. . . .

The only thing standing between defendants who sell such depictions and five years in federal prison — other than the mercy of a prosecutor — is the statute’s exceptions clause. Subsection (b) exempts from prohibition “any depiction that has serious religious, political, scientific, educational, journalistic, historical, or artistic value.” The Government argues that this clause substantially narrows the statute’s reach: News reports about animal cruelty have “journalistic” value; pictures of bullfights in Spain have “historical” value; and instructional hunting videos have “educational” value. Thus, the Government argues, §48 reaches only crush videos, depictions of animal fighting (other than Spanish bullfighting), and perhaps other depictions of “extreme acts of animal cruelty.”

The Government’s attempt to narrow the statutory ban, however, requires an unrealistically broad reading of the exceptions clause. As the Government reads the clause, any material with “redeeming societal value,” “at least some minimal value,” or anything more than “scant social value,” is excluded under §48(b). But the text says “serious” value, and “serious” should be taken seriously. We decline the Government’s invitation — advanced for the first time in this Court — to regard as “serious” anything that is not “scant.” (Or, as the dissent puts it, “trifling.”) . . .

Quite apart from the requirement of “serious” value in §48(b), the excepted speech must also fall within one of the enumerated categories. Much speech does not. Most hunting videos, for example, are not obviously instructional in nature, except in the sense that all life is a lesson. According to Safari Club International and the Congressional Sportsmen’s Foundation, many popular videos “have primarily entertainment value” and are designed to “entertai[n] the viewer, marke[t] hunting equipment, or increas[e] the hunting community.” The National Rifle Association agrees that “much of the content of hunting media . . . is merely recreational in nature.” The Government offers no principled explanation why these depictions of hunting or depictions of Spanish bullfights would be inherently valuable while those of Japanese dogfights are not. The dissent contends that hunting depictions must have serious value because hunting has serious value, in a way that dogfights presumably do not. But §48(b) addresses the value of the depictions, not of the underlying activity. There is simply no adequate reading of the exceptions clause that results in the statute’s banning only the depictions the Government would like to ban.

The Government explains that the language of §48(b) was largely drawn from our opinion in Miller v. California (1973), which excepted from its definition of obscenity any material with “serious literary, artistic, political, or scientific value.” . . . According to the Government, this incorporation of the Miller standard into §48 is therefore surely enough to answer any First Amendment objection.

In Miller we held that “serious” value shields depictions of sex from regulation as obscenity. Limiting Miller’s exception to “serious” value ensured that “[a] quotation from Voltaire in the flyleaf of a book [would] not constitutionally redeem an otherwise 777obscene publication.” We did not, however, determine that serious value could be used as a general precondition to protecting other types of speech in the first place. Most of what we say to one another lacks “religious, political, scientific, educational, journalistic, historical, or artistic value” (let alone serious value), but it is still sheltered from government regulation. . . .

Thus, the protection of the First Amendment presumptively extends to many forms of speech that do not qualify for the serious-value exception of §48(b), but nonetheless fall within the broad reach of §48(c).

Not to worry, the Government says: The Executive Branch construes §48 to reach only “extreme” cruelty, Brief for United States, and it “neither has brought nor will bring a prosecution for anything less.” The Government hits this theme hard, invoking its prosecutorial discretion several times. But the First Amendment protects against the Government; it does not leave us at the mercy of noblesse oblige [nobility obligates — Eds.]. We would not uphold an unconstitutional statute merely because the Government promised to use it responsibly.

This prosecution is itself evidence of the danger in putting faith in government representations of prosecutorial restraint. When this legislation was enacted, the Executive Branch announced that it would interpret §48 as covering only depictions “of wanton cruelty to animals designed to appeal to a prurient interest in sex.” See Statement by President William J. Clinton upon Signing H.R. 1887 (Dec. 9, 1999). No one suggests that the videos in this case fit that description. The Government’s assurance that it will apply §48 far more restrictively than its language provides is pertinent only as an implicit acknowledgment of the potential constitutional problems with a more natural reading. . . .

* * *

Our construction of §48 decides the constitutional question; the Government makes no effort to defend the constitutionality of §48 as applied beyond crush videos and depictions of animal fighting. It argues that those particular depictions are intrinsically related to criminal conduct or are analogous to obscenity (if not themselves obscene), and that the ban on such speech is narrowly tailored to reinforce restrictions on the underlying conduct, prevent additional crime arising from the depictions, or safeguard public mores. But the Government nowhere attempts to extend these arguments to depictions of any other activities — depictions that are presumptively protected by the First Amendment but that remain subject to the criminal sanctions of §48.

Nor does the Government seriously contest that the presumptively impermissible applications of §48 (properly construed) far outnumber any permissible ones. However “growing” and “lucrative” the markets for crush videos and dogfighting depictions might be, they are dwarfed by the market for other depictions, such as hunting magazines and videos, that we have determined to be within the scope of §48. We therefore need not and do not decide whether a statute limited to crush videos or other depictions of extreme animal cruelty would be constitutional. We hold only that §48 is not so limited but is instead substantially overbroad, and therefore invalid under the First Amendment.

Justice Alito, dissenting.

The Court strikes down in its entirety a valuable statute that was enacted not to suppress speech, but to prevent horrific acts of animal cruelty — in particular, the creation 778and commercial exploitation of “crush videos,” a form of depraved entertainment that has no social value. The Court’s approach, which has the practical effect of legalizing the sale of such videos and is thus likely to spur a resumption of their production, is unwarranted. . . . Instead of applying the doctrine of overbreadth, I would vacate the decision below and instruct the Court of Appeals on remand to decide whether the videos that respondent sold are constitutionally protected. . . .

The First Amendment protects freedom of speech, but it most certainly does not protect violent criminal conduct, even if engaged in for expressive purposes. Crush videos present a highly unusual free speech issue because they are so closely linked with violent criminal conduct. The videos record the commission of violent criminal acts, and it appears that these crimes are committed for the sole purpose of creating the videos. In addition, as noted above, Congress was presented with compelling evidence that the only way of preventing these crimes was to target the sale of the videos. Under these circumstances, I cannot believe that the First Amendment commands Congress to step aside and allow the underlying crimes to continue.

The most relevant of our prior decisions is Ferber, which concerned child pornography. The Court there held that child pornography is not protected speech, and I believe that Ferber’s reasoning dictates a similar conclusion here.

In Ferber, an important factor — I would say the most important factor — was that child pornography involves the commission of a crime that inflicts severe personal injury to the “children who are made to engage in sexual conduct for commercial purposes.” The Ferber Court repeatedly described the production of child pornography as child “abuse,” “molestation,” or “exploitation.”

Second, Ferber emphasized the fact that these underlying crimes could not be effectively combated without targeting the distribution of child pornography. As the Court put it, “the distribution network for child pornography must be closed if the production of material which requires the sexual exploitation of children is to be effectively controlled.” . . .

Third, the Ferber Court noted that the value of child pornography “is exceedingly modest, if not de minimis,” and that any such value was “overwhelmingly outweigh[ed]” by “the evil to be restricted.”

All three of these characteristics are shared by §48, as applied to crush videos. First, the conduct depicted in crush videos is criminal in every State and the District of Columbia. Thus, any crush video made in this country records the actual commission of a criminal act that inflicts severe physical injury and excruciating pain and ultimately results in death. Those who record the underlying criminal acts are likely to be criminally culpable, either as aiders and abettors or conspirators. And in the tight and secretive market for these videos, some who sell the videos or possess them with the intent to make a profit may be similarly culpable. (For example, in some cases, crush videos were commissioned by purchasers who specified the details of the acts that they wanted to see performed....) To the extent that §48 reaches such persons, it surely does not violate the First Amendment.

Second, the criminal acts shown in crush videos cannot be prevented without targeting the conduct prohibited by §48 — the creation, sale, and possession for sale of depictions of animal torture with the intention of realizing a commercial profit. The evidence presented to Congress posed a stark choice: Either ban the commercial exploitation of crush videos or tolerate a continuation of the criminal acts that they record. Faced with this evidence, Congress reasonably chose to target the lucrative crush video market.
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Finally, the harm caused by the underlying crimes vastly outweighs any minimal value that the depictions might conceivably be thought to possess. Section 48 reaches only the actual recording of acts of animal torture; the statute does not apply to verbal descriptions or to simulations. And, unlike the child pornography statute in Ferber or its federal counterpart, 18 U.S.C. §2252, §48(b) provides an exception for depictions having any “serious religious, political, scientific, educational, journalistic, historical, or artistic value.”

It must be acknowledged that §48 differs from a child pornography law in an important respect: preventing the abuse of children is certainly much more important than preventing the torture of the animals used in crush videos. . . . But while protecting children is unquestionably more important than protecting animals, the Government also has a compelling interest in preventing the torture depicted in crush videos.

The animals used in crush videos are living creatures that experience excruciating pain. Our society has long banned such cruelty, which is illegal throughout the country. . . . Section 48’s ban on trafficking in crush videos also helps to enforce the criminal laws and to ensure that criminals do not profit from their crimes. We have already judged that taking the profit out of crime is a compelling interest. See Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd. (1991).

In short, Ferber is the case that sheds the most light on the constitutionality of Congress’ effort to halt the production of crush videos. Applying the principles set forth in Ferber, I would hold that crush videos are not protected by the First Amendment.

Application of the Ferber framework also supports the constitutionality of §48 as applied to depictions of brutal animal fights. (For convenience, I will focus on videos of dogfights, which appear to be the most common type of animal fight videos.)

First, such depictions, like crush videos, record the actual commission of a crime involving deadly violence. Dogfights are illegal in every State and the District of Columbia, and under federal law constitute a felony punishable by imprisonment for up to five years.

Second, Congress had an ample basis for concluding that the crimes depicted in these videos cannot be effectively controlled without targeting the videos. Like crush videos and child pornography, dogfight videos are very often produced as part of a “low-profile, clandestine industry,” and “the need to market the resulting products requires a visible apparatus of distribution.” Ferber. In such circumstances, Congress had reasonable grounds for concluding that it would be “difficult, if not impossible, to halt” the underlying exploitation of dogs by pursuing only those who stage the fights.

The commercial trade in videos of dogfights is “an integral part of the production of such materials,” Ferber. As the Humane Society explains, “[v]ideotapes memorializing dogfights are integral to the success of this criminal industry” for a variety of reasons. Humane Society Brief. For one thing, some dogfighting videos are made “solely for the purpose of selling the video (and not for a live audience).” In addition, those who stage dogfights profit not just from the sale of the videos themselves, but from the gambling revenue they take in from the fights; the videos “encourage [such] gambling activity because they allow those reluctant to attend actual fights for fear of prosecution to still bet on the outcome.” Moreover, “[v]ideo documentation is vital to the criminal enterprise because it provides proof of a dog’s fighting prowess — proof demanded by potential buyers and critical to the underground market.” Such recordings may also serve as “‘training’ videos for other fight organizers.” In short, because videos depicting live dogfights are essential to the success of the criminal dogfighting subculture, the commercial 780sale of such videos helps to fuel the market for, and thus to perpetuate the perpetration of, the criminal conduct depicted in them.

Third, depictions of dogfights that fall within §48’s reach have by definition no appreciable social value. As noted, §48(b) exempts depictions having any appreciable social value, and thus the mere inclusion of a depiction of a live fight in a larger work that aims at communicating an idea or a message with a modicum of social value would not run afoul of the statute.

Finally, the harm caused by the underlying criminal acts greatly outweighs any trifling value that the depictions might be thought to possess. As the Humane Society explains:


The abused dogs used in fights endure physical torture and emotional manipulation throughout their lives to predispose them to violence; common tactics include feeding the animals hot peppers and gunpowder, prodding them with sticks, and electrocution. Dogs are conditioned never to give up a fight, even if they will be gravely hurt or killed. As a result, dogfights inflict horrific injuries on the participating animals, including lacerations, ripped ears, puncture wounds and broken bones. Losing dogs are routinely refused treatment, beaten further as “punishment” for the loss, and executed by drowning, hanging, or incineration.



For these dogs, unlike the animals killed in crush videos, the suffering lasts for years rather than minutes. As with crush videos, moreover, the statutory ban on commerce in dogfighting videos is also supported by compelling governmental interests in effectively enforcing the Nation’s criminal laws and preventing criminals from profiting from their illegal activities.

In sum, §48 may validly be applied to at least two broad real-world categories of expression covered by the statute: crush videos and dogfighting videos. Thus, the statute has a substantial core of constitutionally permissible applications. Moreover, for the reasons set forth above, the record does not show that §48, properly interpreted, bans a substantial amount of protected speech in absolute terms. . . . Accordingly, I would reject respondent’s claim that §48 is facially unconstitutional under the overbreadth doctrine.

For these reasons, I respectfully dissent.



After United States v. Stevens was decided, President Obama signed into law a narrower version of the statute. The Animal Crush Video Prohibition Act of 2010 made it a crime to knowingly create, sell, market, advertise, exchange, or distribute an “animal crush video” that (1) depicts actual conduct in which one or more non-human animals is intentionally crushed, burned, drowned, suffocated, impaled, or otherwise subjected to serious bodily injury; and (2) is obscene. The U.S. Court of Appeals for the Fifth Circuit upheld the statute in United States v. Richards, 755 F.3d 269 (5th Cir. 2014), and the Supreme Court denied certiorari. We include an excerpt from Judge Higginson’s majority opinion:


Richards and Justice correspondingly argue that §48 violates the First Amendment because it proscribes only a narrow category of obscenity based on its content — the causation of serious bodily injury to an animal. . . .

Section 48 regulates a content-defined subclass based on its secondary effects and is justified without reference to the content of the speech. “The principal inquiry in determining content neutrality . . . is whether the government has adopted a regulation of speech because of disagreement with the message it conveys. The government’s purpose is the controlling consideration. A regulation that serves purposes unrelated to the content of expression is deemed 781neutral, even if it has an incidental effect on some speakers or messages but not others.” Ward v. Rock Against Racism (1989). The plain language and the history and revisions of §48 suggest that there is no realistic possibility that official suppression of ideas is afoot. See R.A.V. v. City of St. Paul (1992). Nevertheless, even assuming, for the sake of argument, that the creators and distributors of animal crush videos, like Richards and Justice, intend to advance a distinct message, perhaps about barbarism, §48 is justified with reference not to the content of such a message but rather to its secondary effects — wanton torture and killing that, as demonstrated by federal and state animal-cruelty laws, society has deemed worthy of criminal sanction. . . .

Moreover, in enacting §48, Congress found that the clandestine manner in which animal crush videos are made makes it difficult for states to enforce laws that criminalize the underlying conduct. We conclude similarly that Congress has a significant interest in preventing the secondary effects of animal crush videos, which promote and require violence and criminal activity.

Furthermore, §48 serves that interest in a reasonably tailored way. Section 48(a)(1) no longer includes the words “wounded” and “killed,” which troubled the Court in Stevens because they might not imply cruelty and could apply to depictions of activities such as hunting. Going further, §48(e)(1) excepts depictions of customary or normal veterinary or agricultural husbandry practices; the slaughter of animals for food; or hunting, trapping, or fishing. Most importantly, as described earlier, by requiring proof of obscenity, §48(a)(2) limits §48(a)(1), which describes the proscribed acts of cruelty. Section 48 thus is narrow and tailored to target unprotected speech that requires the wanton torture and killing of animals.





[image: Photograph of California State Senator Leland Yee holding three Xbox 360 games: Assassins Creed, Red Dead Redemption, and Grand Theft Auto IV]


State Senator Leland Yee sponsored the California bill that banned the sale of “violent video games” to minors. Ironically, Yee was later sentenced to five years in prison for “promising votes and guns to an undercover agent who was funneling him contributions.”
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STUDY GUIDE


	Brown v. Entertainment Merchants Association, like Stevens, concerned the regulation of violence, and not sex. In Brown, California sought to restrict children from purchasing video games that depicted simulated violence against humans. Should offensive speech involving depictions of violence be treated the same way as offensive speech involving depictions of sex?

	Today, most video games include ratings, such as “M for Mature.” However, those grades are not compelled by law. Retailers choose to comply with the video game rating system, in much the same way that movie theaters voluntarily comply with the movie rating system. The failure to comply is not a criminal offense.

	Whose speech is being restricted by the California statute? Do adults have a constitutional right to speak to other people’s children? If freedom of speech is a “natural right,” do people have a natural right to speak to minors?

	The First Amendment protects the rights of the speaker as well as the rights of the public to hear speakers. How does this established view affect the majority’s analysis?

	What is the difference “in kind” that Justice Alito raises and Justice Scalia dismisses? Should this purported difference have any legal significance?

	Does Justice Thomas identify any historical examples of legal restrictions on speaking to minors? Is he relying on the original public meaning of the First Amendment? If not, what is the basis for his opinion?







Brown v. Entertainment Merchants Association 564 U.S. 786 (2011)
[image: ] Video on CasebookConnect.com

Justice Scalia delivered the opinion of the Court.

We consider whether a California law imposing restrictions on violent video games comports with the First Amendment.


I

California Assembly Bill 1179 (2005) (Act), prohibits the sale or rental of “violent video games” to minors, and requires their packaging to be labeled “18.” The Act covers games “in which the range of options available to a player includes killing, maiming, dismembering, or sexually assaulting an image of a human being, if those acts are depicted” in a manner that “[a] reasonable person, considering the game as a whole, would find appeals to a deviant or morbid interest of minors,” that is “patently offensive to prevailing standards in the community as to what is suitable for minors,” and that “causes the game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.” Violation of the Act is punishable by a civil fine of up to $1,000. Respondents, representing 783the video-game and software industries, brought a preenforcement challenge to the Act in the United States District Court for the Northern District of California. That court concluded that the Act violated the First Amendment and permanently enjoined its enforcement. The Court of Appeals affirmed, and we granted certiorari.



II

California correctly acknowledges that video games qualify for First Amendment protection. The Free Speech Clause exists principally to protect discourse on public matters, but we have long recognized that it is difficult to distinguish politics from entertainment, and dangerous to try. . . . “Everyone is familiar with instances of propaganda through fiction. What is one man’s amusement, teaches another’s doctrine.” Winters v. New York (1948). Like the protected books, plays, and movies that preceded them, video games communicate ideas — and even social messages — through many familiar literary devices (such as characters, dialogue, plot, and music) and through features distinctive to the medium (such as the player’s interaction with the virtual world). That suffices to confer First Amendment protection. Under our Constitution, “esthetic and moral judgments about art and literature . . . are for the individual to make, not for the Government to decree, even with the mandate or approval of a majority.” United States v. Playboy Entertainment Group, Inc. (2000). And whatever the challenges of applying the Constitution to ever-advancing technology, “the basic principles of freedom of speech and the press, like the First Amendment’s command, do not vary” when a new and different medium for communication appears. Joseph Burstyn, Inc. v. Wilson (1952).

The most basic of those principles is this: “[A]s a general matter, . . . government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” Ashcroft v. American Civil Liberties Union (2002). There are of course exceptions. “‘From 1791 to the present,’ . . . the First Amendment has ‘permitted restrictions upon the content of speech in a few limited areas,’ and has never ‘include[d] a freedom to disregard these traditional limitations.’” United States v. Stevens (2010) (quoting R.A.V. v. St. Paul (1992)). These limited areas — such as obscenity, Roth v. United States (1957), incitement, Brandenburg v. Ohio (1969), and fighting words, Chaplinsky v. New Hampshire (1942) — represent “well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.”

Last Term, in Stevens, we held that new categories of unprotected speech may not be added to the list by a legislature that concludes certain speech is too harmful to be tolerated. Stevens concerned a federal statute purporting to criminalize the creation, sale, or possession of certain depictions of animal cruelty. The statute covered depictions “in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed” if that harm to the animal was illegal where the “the creation, sale, or possession t[ook] place.” A saving clause largely borrowed from our obscenity jurisprudence, see Miller v. California (1973), exempted depictions with “serious religious, political, scientific, educational, journalistic, historical, or artistic value.” We held that statute to be an impermissible content-based restriction on speech. There was no American tradition of forbidding the depiction of animal cruelty — though States have long had laws against committing it. . . .
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That holding controls this case. As in Stevens, California has tried to make violent-speech regulation look like obscenity regulation by appending a saving clause required for the latter. That does not suffice. Our cases have been clear that the obscenity exception to the First Amendment does not cover whatever a legislature finds shocking, but only depictions of “sexual conduct,” Miller.

Stevens was not the first time we have encountered and rejected a State’s attempt to shoehorn speech about violence into obscenity. In Winters, we considered a New York criminal statute “forbid[ding] the massing of stories of bloodshed and lust in such a way as to incite to crime against the person.” The New York Court of Appeals upheld the provision as a law against obscenity. “[T]here can be no more precise test of written indecency or obscenity,” it said, “than the continuing and changeable experience of the community as to what types of books are likely to bring about the corruption of public morals or other analogous injury to the public order.” Id. That is of course the same expansive view of governmental power to abridge the freedom of speech based on interest-balancing that we rejected in Stevens. Our opinion in Winters . . . made clear that violence is not part of the obscenity that the Constitution permits to be regulated. The speech reached by the statute contained “no indecency or obscenity in any sense heretofore known to the law.” Id.

Because speech about violence is not obscene, it is of no consequence that California’s statute mimics the New York statute regulating obscenity-for-minors that we upheld in Ginsberg v. New York (1968). That case approved a prohibition on the sale to minors of sexual material that would be obscene from the perspective of a child. We held that the legislature could “adjus[t] the definition of obscenity ‘to social realities by permitting the appeal of this type of material to be assessed in terms of the sexual interests...’ of . . . minors.” Id. . . .

The California Act is something else entirely. It does not adjust the boundaries of an existing category of unprotected speech to ensure that a definition designed for adults is not uncritically applied to children. California does not argue that it is empowered to prohibit selling offensively violent works to adults — and it is wise not to, since that is but a hair’s breadth from the argument rejected in Stevens. Instead, it wishes to create a wholly new category of content-based regulation that is permissible only for speech directed at children.

That is unprecedented and mistaken. “[M]inors are entitled to a significant measure of First Amendment protection, and only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to them.” Erznoznik v. Jacksonville (1975). No doubt a State possesses legitimate power to protect children from harm, but that does not include a free-floating power to restrict the ideas to which children may be exposed. “Speech that is neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them.” Erznoznik.3
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California’s argument would fare better if there were a longstanding tradition in this country of specially restricting children’s access to depictions of violence, but there is none. Certainly the books we give children to read — or read to them when they are younger — contain no shortage of gore. Grimm’s Fairy Tales, for example, are grim indeed. As her just deserts for trying to poison Snow White, the wicked queen is made to dance in red hot slippers “till she fell dead on the floor, a sad example of envy and jealousy.” Cinderella’s evil stepsisters have their eyes pecked out by doves. And Hansel and Gretel (children!) kill their captor by baking her in an oven.

High-school reading lists are full of similar fare. Homer’s Odysseus blinds Polyphemus the Cyclops by grinding out his eye with a heated stake. In the Inferno, Dante and Virgil watch corrupt politicians struggle to stay submerged beneath a lake of boiling pitch, lest they be skewered by devils above the surface. And Golding’s Lord of the Flies recounts how a schoolboy called Piggy is savagely murdered by other children while marooned on an island.4

This is not to say that minors’ consumption of violent entertainment has never encountered resistance. In the 1800’s, dime novels depicting crime and “penny dreadfuls” (named for their price and content) were blamed in some quarters for juvenile delinquency. See Brief for Cato Institute as Amicus Curiae 6-7. When motion pictures came along, they became the villains instead. . . . For a time, our Court did permit broad censorship of movies because of their capacity to be “used for evil,” see Mutual Film Corp. v. Industrial Comm’n of Ohio (1915), but we eventually reversed course, Joseph Burstyn, Inc.; see also Erznoznik (invalidating a drive-in movies restriction designed to protect children). Radio dramas were next, and then came comic books. Brief for Cato Institute. 786Many in the late 1940’s and early 1950’s blamed comic books for fostering a “preoccupation with violence and horror” among the young, leading to a rising juvenile crime rate. But efforts to convince Congress to restrict comic books failed.5 And, of course, after comic books came television and music lyrics.

California claims that video games present special problems because they are “interactive,” in that the player participates in the violent action on screen and determines its outcome. The latter feature is nothing new: Since at least the publication of The Adventures of You: Sugarcane Island in 1969, young readers of choose-your-own-adventure stories have been able to make decisions that determine the plot by following instructions about which page to turn to. As for the argument that video games enable participation in the violent action, that seems to us more a matter of degree than of kind. As Judge Posner has observed, all literature is interactive. “[T]he better it is, the more interactive. Literature when it is successful draws the reader into the story, makes him identify with the characters, invites him to judge them and quarrel with them, to experience their joys and sufferings as the reader’s own.” American Amusement Machine Assn. v. Kendrick (C.A.7 2001) (striking down a similar restriction on violent video games).

Justice Alito has done considerable independent research to identify video games in which “the violence is astounding.” “Victims are dismembered, decapitated, disemboweled, set on fire, and chopped into little pieces. . . . Blood gushes, splatters, and pools.” Justice Alito recounts all these disgusting video games in order to disgust us — but disgust is not a valid basis for restricting expression. And the same is true of Justice Alito’s description of those video games he has discovered that have a racial or ethnic motive for their violence — “‘ethnic cleansing’ [of] . . . African Americans, Latinos, or Jews.” To what end does he relate this? Does it somehow increase the “aggressiveness” that California wishes to suppress? Who knows? But it does arouse the reader’s ire, and the reader’s desire to put an end to this horrible message. Thus, ironically, Justice Alito’s argument highlights the precise danger posed by the California Act: that the ideas expressed by speech — whether it be violence, or gore, or racism — and not its objective effects, may be the real reason for governmental proscription.



III

Because the Act imposes a restriction on the content of protected speech, it is invalid unless California can demonstrate that it passes strict scrutiny — that is, unless it is justified by a compelling government interest and is narrowly drawn to serve that interest. R.A.V. The State must specifically identify an “actual problem” in need of solving, and the curtailment of free speech must be actually necessary to the solution. That is a demanding standard. “It is rare that a regulation restricting speech because of its content will ever be permissible.” Playboy.
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California cannot meet that standard. At the outset, it acknowledges that it cannot show a direct causal link between violent video games and harm to minors. Rather, relying upon our decision in Turner Broadcasting System, Inc. v. FCC (1994), the State claims that it need not produce such proof because the legislature can make a predictive judgment that such a link exists, based on competing psychological studies. But reliance on Turner Broadcasting is misplaced. That decision applied intermediate scrutiny to a content-neutral regulation. California’s burden is much higher, and because it bears the risk of uncertainty, ambiguous proof will not suffice.

The State’s evidence is not compelling. California relies primarily on the research of Dr. Craig Anderson and a few other research psychologists whose studies purport to show a connection between exposure to violent video games and harmful effects on children. These studies have been rejected by every court to consider them, and with good reason: They do not prove that violent video games cause minors to act aggressively (which would at least be a beginning). Instead, “[n]early all of the research is based on correlation, not evidence of causation, and most of the studies suffer from significant, admitted flaws in methodology.” Video Software Dealers Assn. v. Schwarzenegger (C.A.9 2009). They show at best some correlation between exposure to violent entertainment and minuscule real-world effects, such as children’s feeling more aggressive or making louder noises in the few minutes after playing a violent game than after playing a nonviolent game. . . .


When the case was decided, Jerry Brown was the governor of California. However, when the case was argued, former action star Arnold Schwarzenegger was still governor.



Of course, California has (wisely) declined to restrict Saturday morning cartoons, the sale of games rated for young children, or the distribution of pictures of guns. The consequence is that its regulation is wildly underinclusive when judged against its asserted justification, which in our view is alone enough to defeat it. Underinclusiveness raises serious doubts about whether the government is in fact pursuing the interest it invokes, rather than disfavoring a particular speaker or viewpoint. Here, California has singled out the purveyors of video games for disfavored treatment — at least when compared to booksellers, cartoonists, and movie producers — and has given no persuasive reason why.

The Act is also seriously underinclusive in another respect — and a respect that renders irrelevant the contentions of the concurrence and the dissents that video games are qualitatively different from other portrayals of violence. The California Legislature is perfectly willing to leave this dangerous, mind-altering material in the hands of children so long as one parent (or even an aunt or uncle) says it’s OK. And there are not even any requirements as to how this parental or avuncular relationship is to be verified; apparently the child’s or putative parent’s, aunt’s, or uncle’s say-so suffices. That is not how one addresses a serious social problem. . . .

And finally, the Act’s purported aid to parental authority is vastly overinclusive. Not all of the children who are forbidden to purchase violent video games on their own have parents who care whether they purchase violent video games. While some of the legislation’s effect may indeed be in support of what some parents of the restricted children actually want, its entire effect is only in support of what the State thinks parents ought 788to want. This is not the narrow tailoring to “assisting parents” that restriction of First Amendment rights requires.

* * *

California’s effort to regulate violent video games is the latest episode in a long series of failed attempts to censor violent entertainment for minors. While we have pointed out above that some of the evidence brought forward to support the harmfulness of video games is unpersuasive, we do not mean to demean or disparage the concerns that underlie the attempt to regulate them — concerns that may and doubtless do prompt a good deal of parental oversight. We have no business passing judgment on the view of the California Legislature that violent video games (or, for that matter, any other forms of speech) corrupt the young or harm their moral development. Our task is only to say whether or not such works constitute a “well-defined and narrowly limited clas[s] of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem,” Chaplinsky (the answer plainly is no); and if not, whether the regulation of such works is justified by that high degree of necessity we have described as a compelling state interest (it is not). Even where the protection of children is the object, the constitutional limits on governmental action apply.

California’s legislation straddles the fence between (1) addressing a serious social problem and (2) helping concerned parents control their children. Both ends are legitimate, but when they affect First Amendment rights they must be pursued by means that are neither seriously underinclusive nor seriously overinclusive. See Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993). As a means of protecting children from portrayals of violence, the legislation is seriously underinclusive, not only because it excludes portrayals other than video games, but also because it permits a parental or avuncular [relating to an uncle — Eds.] veto. And as a means of assisting concerned parents it is seriously overinclusive because it abridges the First Amendment rights of young people whose parents (and aunts and uncles) think violent video games are a harmless pastime. And the overbreadth in achieving one goal is not cured by the underbreadth in achieving the other. Legislation such as this, which is neither fish nor fowl, cannot survive strict scrutiny.

Justice Alito, with whom The Chief Justice joins, concurring in the judgment.

The California statute that is before us in this case represents a pioneering effort to address what the state legislature and others regard as a potentially serious social problem: the effect of exceptionally violent video games on impressionable minors, who often spend countless hours immersed in the alternative worlds that these games create. Although the California statute is well intentioned, its terms are not framed with the precision that the Constitution demands, and I therefore agree with the Court that this particular law cannot be sustained.

I disagree, however, with the approach taken in the Court’s opinion. In considering the application of unchanging constitutional principles to new and rapidly evolving technology, this Court should proceed with caution. We should make every effort to understand the new technology. We should take into account the possibility that developing technology may have important societal implications that will become apparent 789only with time. We should not jump to the conclusion that new technology is fundamentally the same as some older thing with which we are familiar. And we should not hastily dismiss the judgment of legislators, who may be in a better position than we are to assess the implications of new technology. The opinion of the Court exhibits none of this caution.

In the view of the Court, all those concerned about the effects of violent video games — federal and state legislators, educators, social scientists, and parents — are unduly fearful, for violent video games really present no serious problem. Spending hour upon hour controlling the actions of a character who guns down scores of innocent victims is not different in “kind” from reading a description of violence in a work of literature.

The Court is sure of this; I am not. There are reasons to suspect that the experience of playing violent video games just might be very different from reading a book, listening to the radio, or watching a movie or a television show.



I

Respondents in this case, representing the video-game industry, ask us to strike down the California law on two grounds: The broad ground adopted by the Court and the narrower ground that the law’s definition of “violent video game,” is impermissibly vague. Because I agree with the latter argument, I see no need to reach the broader First Amendment issues addressed by the Court. . . .

Due process requires that laws give people of ordinary intelligence fair notice of what is prohibited. The lack of such notice in a law that regulates expression “raises special First Amendment concerns because of its obvious chilling effect on free speech.” Reno v. American Civil Liberties Union (1997). Vague laws force potential speakers to “‘steer far wider of the unlawful zone’ . . . than if the boundaries of the forbidden areas were clearly marked.” Baggett v. Bullitt (1964) (quoting Speiser v. Randall (1958)). While “perfect clarity and precise guidance have never been required even of regulations that restrict expressive activity,” Ward v. Rock Against Racism (1989), “government may regulate in the area” of First Amendment freedoms “only with narrow specificity,” NAACP v. Button (1963). These principles apply to laws that regulate expression for the purpose of protecting children.

Here, the California law does not define “violent video games” with the “narrow specificity” that the Constitution demands. . . . [T]he work of providing fair notice is left in large part to the three requirements that follow, but those elements are also not up to the task. . . . One of the three elements at issue here refers expressly to “prevailing standards in the community as to what is suitable for minors.” Another element points in the same direction, asking whether “[a] reasonable person, considering [a] game as a whole,” would find that it “appeals to a deviant or morbid interest of minors.”

The terms “deviant” and “morbid” are not defined in the statute, and California offers no reason to think that its courts would give the terms anything other than their ordinary meaning. I therefore assume that “deviant” and “morbid” carry the meaning that they convey in ordinary speech. The adjective “deviant” ordinarily means “deviating . . . from some accepted norm,” and the term “morbid” means “of, relating to, 790or characteristic of disease.” Webster’s Third New International Dictionary.* A “deviant or morbid interest” in violence, therefore, appears to be an interest that deviates from what is regarded — presumably in accordance with some generally accepted standard — as normal and healthy. Thus, the application of the California law is heavily dependent on the identification of generally accepted standards regarding the suitability of violent entertainment for minors.

The California Legislature seems to have assumed that these standards are sufficiently well known so that a person of ordinary intelligence would have fair notice as to whether the kind and degree of violence in a particular game is enough to qualify the game as “violent.” . . . As the Court notes, [however,] classic literature contains descriptions of great violence, and even children’s stories sometimes depict very violent scenes. Although our society does not generally regard all depictions of violence as suitable for children or adolescents, the prevalence of violent depictions in children’s literature and entertainment creates numerous opportunities for reasonable people to disagree about which depictions may excite “deviant” or “morbid” impulses.

Finally, the difficulty of ascertaining the community standards incorporated into the California law is compounded by the legislature’s decision to lump all minors together. The California law draws no distinction between young children and adolescents who are nearing the age of majority. . . .

For these reasons, I conclude that the California violent video game law fails to provide the fair notice that the Constitution requires. And I would go no further. I would not express any view on whether a properly drawn statute would or would not survive First Amendment scrutiny. We should address that question only if and when it is necessary to do so.



II

Having outlined how I would decide this case, I will now briefly elaborate on my reasons for questioning the wisdom of the Court’s approach. . . .

[T]he Court is far too quick to dismiss the possibility that the experience of playing video games (and the effects on minors of playing violent video games) may be very different from anything that we have seen before. Any assessment of the experience of playing video games must take into account certain characteristics of the video games that are now on the market and those that are likely to be available in the near future. Today’s most advanced video games create realistic alternative worlds in which millions of players immerse themselves for hours on end. These games feature visual imagery and sounds that are strikingly realistic, and in the near future video-game graphics may be 791virtually indistinguishable from actual video footage. Many of the games already on the market can produce high definition images, and it is predicted that it will not be long before video-game images will be seen in three dimensions. It is also forecast that video games will soon provide sensory feedback. By wearing a special vest or other device, a player will be able to experience physical sensations supposedly felt by a character on the screen. Some amici who support respondents foresee the day when “virtual-reality shoot-’em-ups” will allow children to “‘actually feel the splatting blood from the blown-off head’” of a victim.

Persons who play video games also have an unprecedented ability to participate in the events that take place in the virtual worlds that these games create. Players can create their own video-game characters and can use photos to produce characters that closely resemble actual people. A person playing a sophisticated game can make a multitude of choices and can thereby alter the course of the action in the game. In addition, the means by which players control the action in video games now bear a closer relationship to the means by which people control action in the real world. While the action in older games was often directed with buttons or a joystick, players dictate the action in newer games by engaging in the same motions that they desire a character in the game to perform. For example, a player who wants a video-game character to swing a baseball bat — either to hit a ball or smash a skull — could bring that about by simulating the motion of actually swinging a bat.

These present-day and emerging characteristics of video games must be considered together with characteristics of the violent games that have already been marketed.

In some of these games, the violence is astounding. Victims by the dozens are killed with every imaginable implement, including machine guns, shotguns, clubs, hammers, axes, swords, and chainsaws. Victims are dismembered, decapitated, disemboweled, set on fire, and chopped into little pieces. They cry out in agony and beg for mercy. Blood gushes, splatters, and pools. Severed body parts and gobs of human remains are graphically shown. In some games, points are awarded based, not only on the number of victims killed, but on the killing technique employed.

It also appears that there is no antisocial theme too base for some in the video-game industry to exploit. There are games in which a player can take on the identity and reenact the killings carried out by the perpetrators of the murders at Columbine High School and Virginia Tech. The objective of one game is to rape a mother and her daughters; in another, the goal is to rape Native American women. There is a game in which players engage in “ethnic cleansing” and can choose to gun down African-Americans, Latinos, or Jews. In still another game, players attempt to fire a rifle shot into the head of President Kennedy as his motorcade passes by the Texas School Book Depository. . . .

It is certainly true, as the Court notes, that “‘[l]iterature, when it is successful draws the reader into the story, makes him identify with the characters, invites him to judge them and quarrel with them, to experience their joys and sufferings as the reader’s own.’” But only an extraordinarily imaginative reader who reads a description of a killing in a literary work will experience that event as vividly as he might if he played the role of the killer in a video game. To take an example, think of a person who reads the passage in Crime and Punishment in which Raskolnikov kills the old pawn broker with an axe. Compare that reader with a video-game player who creates an avatar that bears his own image; who sees a realistic image of the victim and the scene of the killing in high 792definition and in three dimensions; who is forced to decide whether or not to kill the victim and decides to do so; who then pretends to grasp an axe, to raise it above the head of the victim, and then to bring it down; who hears the thud of the axe hitting her head and her cry of pain; who sees her split skull and feels the sensation of blood on his face and hands. For most people, the two experiences will not be the same.19

When all of the characteristics of video games are taken into account, there is certainly a reasonable basis for thinking that the experience of playing a video game may be quite different from the experience of reading a book, listening to a radio broadcast, or viewing a movie. And if this is so, then for at least some minors, the effects of playing violent video games may also be quite different. The Court acts prematurely in dismissing this possibility out of hand.

* * *

For all these reasons, I would hold only that the particular law at issue here fails to provide the clear notice that the Constitution requires. I would not squelch legislative efforts to deal with what is perceived by some to be a significant and developing social problem. If differently framed statutes are enacted by the States or by the Federal Government, we can consider the constitutionality of those laws when cases challenging them are presented to us.

Justice Thomas, dissenting.

The Court’s decision today does not comport with the original public understanding of the First Amendment. The majority strikes down, as facially unconstitutional, a state law that prohibits the direct sale or rental of certain video games to minors because the law “abridg[es] the freedom of speech.” U.S. Const., Amdt. 1. But I do not think the First Amendment stretches that far. The practices and beliefs of the founding generation establish that “the freedom of speech,” as originally understood, does not include a right to speak to minors (or a right of minors to access speech) without going through the minors’ parents or guardians. I would hold that the law at issue is not facially unconstitutional under the First Amendment, and reverse and remand for further proceedings. . . .*



I

When interpreting a constitutional provision, “the goal is to discern the most likely public understanding of [that] provision at the time it was adopted.” McDonald v. Chicago (2010) (Thomas, J., concurring in part and concurring in judgment). Because the Constitution is a written instrument, “its meaning does not alter.” McIntyre v. Ohio Elections Comm’n (1995) (Thomas, J., concurring in judgment) (internal quotation marks omitted). “That which it meant when adopted, it means now.” Ibid.
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As originally understood, the First Amendment’s protection against laws “abridging the freedom of speech” did not extend to all speech. “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.” Chaplinsky v. New Hampshire (1942). Laws regulating such speech do not “abridg[e] the freedom of speech” because such speech is understood to fall outside “the freedom of speech.”

In my view, the “practices and beliefs held by the Founders” reveal another category of excluded speech: speech to minor children bypassing their parents. The historical evidence shows that the founding generation believed parents had absolute authority over their minor children and expected parents to use that authority to direct the proper development of their children. It would be absurd to suggest that such a society understood “the freedom of speech” to include a right to speak to minors (or a corresponding right of minors to access speech) without going through the minors’ parents. The founding generation would not have considered it an abridgment of “the freedom of speech” to support parental authority by restricting speech that bypasses minors’ parents. . . .

In the decades leading up to and following the Revolution, attitudes towards children changed. Children came to be seen less as innately sinful and more as blank slates requiring careful and deliberate development. But the same overarching principles remained. Parents continued to have both the right and duty to ensure the proper development of their children. They exercised significant authority over their children, including control over the books that children read. And laws at the time continued to reflect strong support for parental authority and the sense that children were not fit to govern themselves. . . .

Based on these views of childhood, the founding generation understood parents to have a right and duty to govern their children’s growth. Parents were expected to direct the development and education of their children and ensure that bad habits did not take root. . . . This conception of parental rights and duties was exemplified by Thomas Jefferson’s approach to raising children. He wrote letters to his daughters constantly and often gave specific instructions about what the children should do. . . . Jefferson’s rigorous management of his charges was not uncommon. . . . For their part, children were expected to be dutiful and obedient. . . .

The law at the time reflected the founding generation’s understanding of parent-child relations. According to Sir William Blackstone, parents were responsible for maintaining, protecting, and education their children, and therefore had “power” over their children. Chancellor James Kent agreed. The law entitled parents to “the custody of their [children],” “the value of th[e] [children’s] labor and services,” and the “right to the exercise of such discipline as may be requisite for the discharge of their sacred trust.” Children, in turn, were charged with “obedience and assistance during their own minority, and gratitude and reverance during the rest of their lives.” Thus, in case after case, courts made clear that parents had a right to the child’s labor and services until the child reached majority. . . .

The history clearly shows a founding generation that believed parents to have complete authority over their minor children and expected parents to direct the development of those children. The Puritan tradition in New England laid the foundation of American parental authority and duty. In the decades leading up to and following the Revolution, the conception of the child’s mind evolved but the duty and authority of parents remained. Indeed, society paid closer attention to potential influences on children 794than before. Teachers and schools came under scrutiny, and children’s reading material was carefully supervised. Laws reflected these concerns and often supported parental authority with the coercive power of the state.



II

In light of this history, the Framers could not possibly have understood “the freedom of speech” to include an unqualified right to speak to minors. Specifically, I am sure that the founding generation would not have understood “the freedom of speech” to include a right to speak to children without going through their parents. As a consequence, I do not believe that laws limiting such speech — for example, by requiring parental consent to speak to a minor — “abridg[e] the freedom of speech” within the original meaning of the First Amendment. We have recently noted that this Court does not have “freewheeling authority to declare new categories of speech outside the scope of the First Amendment.” United States v. Stevens (2010). But we also recognized that there may be “some categories of speech that have been historically unprotected [and] have not yet been specifically identified or discussed as such in our case law.” In my opinion, the historical evidence here plainly reveals one such category.2

Admittedly, the original public understanding of a constitutional provision does not always comport with modern sensibilities. It may also be inconsistent with precedent. This, however, is not such a case. Although much has changed in this country since the Revolution, the notion that parents have authority over their children and that the law can support that authority persists today. For example, at least some States make it a crime to lure or entice a minor away from the minor’s parent. Every State in the Union still establishes a minimum age for marriage without parental or judicial consent. Individuals less than 18 years old cannot enlist in the military without parental consent. And minors remain subject to curfew laws across the country, and cannot unilaterally consent to most medical procedures.

Moreover, there are many things minors today cannot do at all, whether they have parental consent or not. State laws set minimum ages for voting and jury duty. In California (the State at issue here), minors cannot drive for hire or drive a school bus, purchase tobacco, play bingo for money, or execute a will.

My understanding of “the freedom of speech” is also consistent with this Court’s precedents. To be sure, the Court has held that children are entitled to the protection of the First Amendment, see, e.g., Erznoznik v. Jacksonville (1975), and the government may not unilaterally dictate what children can say or hear. But this Court has never held, 795until today, that “the freedom of speech” includes a right to speak to minors (or a right of minors to access speech) without going through the minors’ parents. To the contrary, “[i]t is well settled that a State or municipality can adopt more stringent controls on communicative materials available to youths than on those available to adults.” Erznoznik. . . .

I respectfully dissent.

Justice Breyer, dissenting. . . .

California’s law imposes no more than a modest restriction on expression. The statute prevents no one from playing a video game, it prevents no adult from buying a video game, and it prevents no child or adolescent from obtaining a game provided a parent is willing to help. . . . The interest that California advances in support of the statute is compelling. As this Court has previously described that interest, it consists of both (1) the “basic” parental claim “to authority in their own household to direct the rearing of their children,” which makes it proper to enact “laws designed to aid discharge of [parental] responsibility,” and (2) the State’s “independent interest in the well-being of its youth.” Ginsberg v. New York (1968). And where these interests work in tandem, it is not fatally “underinclusive” for a State to advance its interests in protecting children against the special harms present in an interactive video game medium through a default rule that still allows parents to provide their children with what their parents wish. Both interests are present here. As to the need to help parents guide their children, the Court noted in 1968 that “‘parental control or guidance cannot always be provided.’” Today, 5.3 million grade-school-age children of working parents are routinely home alone. Thus, it has, if anything, become more important to supplement parents’ authority to guide their children’s development. . . .

At the same time, there is considerable evidence that California’s statute significantly furthers this compelling interest. That is, in part, because video games are excellent teaching tools. . . . The upshot is that California’s statute, as applied to its heartland of applications (i.e., buyers under 17; extremely violent, realistic video games), imposes a restriction on speech that is modest at most. That restriction is justified by a compelling interest (supplementing parents’ efforts to prevent their children from purchasing potentially harmful violent, interactive material). And there is no equally effective, less restrictive alternative. California’s statute is consequently constitutional on its face — though litigants remain free to challenge the statute as applied in particular instances, including any effort by the State to apply it to minors aged 17.

I add that the majority’s different conclusion creates a serious anomaly in First Amendment law. Ginsberg makes clear that a State can prohibit the sale to minors of depictions of nudity; today the Court makes clear that a State cannot prohibit the sale to minors of the most violent interactive video games. But what sense does it make to forbid selling to a 13-year-old boy a magazine with an image of a nude woman, while protecting a sale to that 13-year-old of an interactive video game in which he actively, but virtually, binds and gags the woman, then tortures and kills her? What kind of First Amendment would permit the government to protect children by restricting sales of that extremely violent video game only when the woman — bound, gagged, tortured, and killed — is also topless?

This anomaly is not compelled by the First Amendment. It disappears once one recognizes that extreme violence, where interactive, and without literary, artistic, or 796similar justification, can prove at least as, if not more, harmful to children as photographs of nudity. And the record here is more than adequate to support such a view. That is why I believe that Ginsberg controls the outcome here a fortiori. And it is why I believe California’s law is constitutional on its face.

This case is ultimately less about censorship than it is about education. Our Constitution cannot succeed in securing the liberties it seeks to protect unless we can raise future generations committed cooperatively to making our system of government work. Education, however, is about choices. Sometimes, children need to learn by making choices for themselves. Other times, choices are made for children — by their parents, by their teachers, and by the people acting democratically through their governments. In my view, the First Amendment does not disable government from helping parents make such a choice here — a choice not to have their children buy extremely violent, interactive video games, which they more than reasonably fear pose only the risk of harm to those children.

For these reasons, I respectfully dissent.





ASSIGNMENT 8

3. Commercial Speech


STUDY GUIDE


	What is “commercial speech”? What is not “commercial speech”? All speech can be used in commercial contexts. People have to pay for books and movies.

	Is commercial speech necessarily harmful or wrongful? Does commercial speech resemble other categories of unprotected, and less-protected speech? If not, why does commercial speech receive less protection than noncommercial speech? Does the text and history of the First Amendment justify such a distinction?

	Footnote Four of Carolene Products suggested that courts should review with deference those laws that burden unenumerated economic liberties, such as the liberty of contract. In contrast, under the theory of Footnote Four, courts should review with skepticism those laws that burden enumerated rights, such as the freedom of speech. How does the distinction between commercial and noncommercial speech fit within this framework? Does commercial speech resemble the enumerated right of freedom of speech? Or does commercial speech resemble the sort of unenumerated economic liberties at issue in Lochner?

	In Virginia State Board Pharmacy, the Court permitted the regulation of commercial speech. Does this specific framework provide an alternative to the general post–New Deal approach to economic regulation? What difference is there, if any, between this approach and what the Court actually did in Lochner?

	The Court identified a list of “exceptions” to the freedom of speech. What are those exceptions?
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Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council 425 U.S. 748 (1976)

Mr. Justice Blackmun delivered the opinion of the Court.

The plaintiff-appellees in this case attack, as violative of the First and Fourteenth Amendments, that portion of 54-524.35 of Va. Code Ann. (1974), which provides that a pharmacist licensed in Virginia is guilty of unprofessional conduct if he “(3) publishes, advertises or promotes, directly or indirectly, in any manner whatsoever, any amount, price, fee, premium, discount, rebate or credit terms . . . for any drugs which may be dispensed only by prescription.” . . .

The appellants contend that the advertisement of prescription drug prices is outside the protection of the First Amendment because it is “commercial speech.” There can be no question that in past decisions the Court has given some indication that commercial speech is unprotected. . . . [However,] in Bigelow v. Virginia (1975), the notion of unprotected “commercial speech” all but passed from the scene. We reversed a conviction for violation of a Virginia statute that made the circulation of any publication to encourage or promote the processing of an abortion in Virginia a misdemeanor. The defendant had published in his newspaper the availability of abortions in New York. The advertisement in question, in addition to announcing that abortions were legal in New York, offered the services of a referral agency in that State. We rejected the contention that the publication was unprotected because it was commercial. . . . We concluded that “the Virginia courts erred in their assumptions that advertising, as such, was entitled to no First Amendment protection,” and we observed that the “relationship of speech to the marketplace of products or of services does not make it valueless in the marketplace of ideas.”


Alan Morrison represented the Virginia Citizens Consumer Council. He co-founded the Public Citizen Litigation Group with Ralph Nader. Morrison also represented Jagdish Chadha in INS v. Chadha (1983). Morrison advised Professor Barnett when he challenged the Controlled Substances Act in Gonzales v. Raich (2005).



Some fragment of hope for the continuing validity of a “commercial speech” exception arguably might have persisted because of the subject matter of the advertisement in Bigelow. We noted that in announcing the availability of legal abortions in New York, the advertisement “did more than simply propose a commercial transaction. It contained factual material of clear ‘public interest.’” And, of course, the advertisement related to activity with which, at least in some respects, the State could not interfere. See Roe v. Wade (1973). Indeed, we observed: “We need not decide in this case the precise extent to which the First Amendment permits regulation of advertising that is related to activities the State may legitimately regulate or even prohibit.”

Here, in contrast, the question whether there is a First Amendment exception for “commercial speech” is squarely before us. Our pharmacist does not wish to editorialize on any subject, cultural, philosophical, or political. He does not wish to report any particularly newsworthy fact, or to make generalized observations even about commercial 798matters. The “idea” he wishes to communicate is simply this: “I will sell you the X prescription drug at the Y price.” Our question, then, is whether this communication is wholly outside the protection of the First Amendment.

We begin with several propositions that already are settled or beyond serious dispute. It is clear, for example, that speech does not lose its First Amendment protection because money is spent to project it, as in a paid advertisement of one form or another. Buckley v. Valeo (1976). Speech likewise is protected even though it is carried in a form that is “sold” for profit, Smith v. California (1959), and even though it may involve a solicitation to purchase or otherwise pay or contribute money. New York Times Co. v. Sullivan (1964).

If there is a kind of commercial speech that lacks all First Amendment protection, therefore, it must be distinguished by its content. Yet the speech whose content deprives it of protection cannot simply be speech on a commercial subject. No one would contend that our pharmacist may be prevented from being heard on the subject of whether, in general, pharmaceutical prices should be regulated, or their advertisement forbidden. Nor can it be dispositive that a commercial advertisement is noneditorial, and merely reports a fact. Purely factual matter of public interest may claim protection.

Our question is whether speech which does “no more than propose a commercial transaction,” is so removed from any “exposition of ideas,” Chaplinsky v. New Hampshire (1942), and from “truth, science, morality, and arts in general, in its diffusion of liberal sentiments on the administration of Government,” Roth v. United States (1957), that it lacks all protection. Our answer is that it is not.

Focusing first on the individual parties to the transaction that is proposed in the commercial advertisement, we may assume that the advertiser’s interest is a purely economic one. That hardly disqualifies him from protection under the First Amendment. The interests of the Contestants in a labor dispute are primarily economic, but it has long been settled that both the employee and the employer are protected by the First Amendment when they express themselves on the merits of the dispute in order to influence its outcome. We know of no requirement that, in order to avail themselves of First Amendment protection, the parties to a labor dispute need address themselves to the merits of unionism in general or to any subject beyond their immediate dispute. . . .

As to the particular consumer’s interest in the free flow of commercial information, that interest may be as keen, if not keener by far, than his interest in the day’s most urgent political debate. Appellees’ case in this respect is a convincing one. Those whom the suppression of prescription drug price information hits the hardest are the poor, the sick, and particularly the aged. A disproportionate amount of their income tends to be spent on prescription drugs; yet they are the least able to learn, by shopping from pharmacist to pharmacist, where their scarce dollars are best spent. When drug prices vary as strikingly as they do, information as to who is charging what becomes more than a convenience. It could mean the alleviation of physical pain or the enjoyment of basic necessities.

Generalizing, society also may have a strong interest in the free flow of commercial information. Even an individual advertisement, though entirely “commercial,” may be of general public interest. The facts of decided cases furnish illustrations: advertisements stating that referral services for legal abortions are available; that a manufacturer of artificial furs promotes his product as an alternative to the extinction by his competitors of 799fur-bearing mammals; and that a domestic producer advertises his product as an alternative to imports that tend to deprive American residents of their jobs. Obviously, not all commercial messages contain the same or even a very great public interest element. There are few to which such an element, however, could not be added. Our pharmacist, for example, could cast himself as a commentator on store-to-store disparities in drug prices, giving his own and those of a competitor as proof. We see little point in requiring him to do so, and little difference if he does not.

Moreover, there is another consideration that suggests that no line between publicly “interesting” or “important” commercial advertising and the opposite kind could ever be drawn. Advertising, however tasteless and excessive it sometimes may seem, is nonetheless dissemination of information as to who is producing and selling what product, for what reason, and at what price. So long as we preserve a predominantly free enterprise economy, the allocation of our resources in large measure will be made through numerous private economic decisions. It is a matter of public interest that those decisions, in the aggregate, be intelligent and well informed. To this end, the free flow of commercial information is indispensable. And if it is indispensable to the proper allocation of resources in a free enterprise system, it is also indispensable to the formation of intelligent opinions as to how that system ought to be regulated or altered. Therefore, even if the First Amendment were thought to be primarily an instrument to enlighten public decisionmaking in a democracy, we could not say that the free flow of information does not serve that goal. . . .

In concluding that commercial speech, like other varieties, is protected, we of course do not hold that it can never be regulated in any way. Some forms of commercial speech regulation are surely permissible. We mention a few only to make clear that they are not before us and therefore are not foreclosed by this case.

There is no claim, for example, that the prohibition on prescription drug price advertising is a mere time, place, and manner restriction. We have often approved restrictions of that kind provided that they are justified without reference to the content of the regulated speech, that they serve a significant governmental interest, and that in so doing they leave open ample alternative channels for communication of the information. Whatever may be the proper bounds of time, place, and manner restrictions on commercial speech, they are plainly exceeded by this Virginia statute, which singles out speech of a particular content and seeks to prevent its dissemination completely.

Nor is there any claim that prescription drug price advertisements are forbidden because they are false or misleading in any way. Untruthful speech, commercial or otherwise, has never been protected for its own sake. Obviously, much commercial speech is not provably false, or even wholly false, but only deceptive or misleading. We foresee no obstacle to a State’s dealing effectively with this problem. The First Amendment, as we construe it today, does not prohibit the State from insuring that the stream of commercial information flow cleanly as well as freely.

Also, there is no claim that the transactions proposed in the forbidden advertisements are themselves illegal in any way. Finally, the special problems of the electronic broadcast media are likewise not in this case.

What is at issue is whether a State may completely suppress the dissemination of concededly truthful information about entirely lawful activity, fearful of that information’s 800effect upon its disseminators and its recipients. Reserving other questions, we conclude that the answer to this one is in the negative.

Mr. Justice Rehnquist, dissenting.

The logical consequences of the Court’s decision in this case, a decision which elevates commercial intercourse between a seller hawking his wares and a buyer seeking to strike a bargain to the same plane as has been previously reserved for the free marketplace of ideas, are far reaching indeed. Under the Court’s opinion the way will be open not only for dissemination of price information but for active promotion of prescription drugs, liquor, cigarettes, and other products the use of which it has previously been thought desirable to discourage. Now, however, such promotion is protected by the First Amendment so long as it is not misleading or does not promote an illegal product or enterprise. In coming to this conclusion, the Court has overruled a legislative determination that such advertising should not be allowed. . . . This effort to reach a result which the Court obviously considers desirable . . . extends the protection of that Amendment to purely commercial endeavors which its most vigorous champions on this Court had thought to be beyond its pale. . . .

This case presents a fairly typical First Amendment problem — that of balancing interests in individual free speech against public welfare determinations embodied in a legislative enactment. . . . Here the rights of the appellees seem to me to be marginal at best. There is no ideological content to the information which they seek and it is freely available to them — they may even publish it if they so desire. . . . On the other hand, the societal interest against the promotion of drug use for every ill, real or imaginary, seems to me extremely strong. I do not believe that the First Amendment mandates the Court’s “open door policy” toward such commercial advertising.


STUDY GUIDE


	Central Hudson identified four factors that are used to review regulations of commercial speech. What is the Central Hudson test?

	Chief Justice Rehnquist dissented. He vigorously endorsed the New Deal Court’s rejection of Lochner. Are you surprised? How does he use the “marketplace of ideas” metaphor as an argument against providing judicial protection for commercial speech?






Central Hudson Gas & Electric Corp. v. Public Service Commission 447 U.S. 557 (1980)

Mr. Justice Powell delivered the opinion of the Court. . . .

In December 1973, the [Public Service] Commission . . . ordered electric utilities in New York State to cease all advertising that “promot[es] the use of electricity.” The order 801was based on the Commission’s finding that “the interconnected utility system in New York State does not have sufficient fuel stocks or sources of supply to continue furnishing all customer demands for the 1973-1974 winter.” . . . Appellant challenged the order in state court, arguing that the Commission had restrained commercial speech in violation of the First and Fourteenth Amendments. . . .

The Commission’s order restricts only commercial speech, that is, expression related solely to the economic interests of the speaker and its audience. Virginia Pharmacy Board v. Virginia Citizens Consumer Council (1976). The First Amendment, as applied to the States through the Fourteenth Amendment, protects commercial speech from unwarranted governmental regulation. Commercial expression not only serves the economic interest of the speaker, but also assists consumers and furthers the societal interest in the fullest possible dissemination of information. . . .


Telford Taylor represented Central Hudson. During the Nuremberg trials, Taylor served as the assistant to Justice Robert H. Jackson, the Chief United States Prosecutor. When Jackson resigned his position at Nuremberg, and returned to the Supreme Court, Taylor was promoted to chief counsel.



In commercial speech cases, . . . a four-part analysis has developed. At the outset, we must determine whether the expression is protected by the First Amendment. For commercial speech to come within that provision, it at least must concern lawful activity and not be misleading. Next, we ask whether the asserted governmental interest is substantial. If both inquiries yield positive answers, we must determine whether the regulation directly advances the governmental interest asserted, and whether it is not more extensive than is necessary to serve that interest. . . .

The Commission does not claim that the expression at issue either is inaccurate or relates to unlawful activity. . . . The Commission offers two state interests as justifications for the ban on promotional advertising. The first concerns energy conservation. Any increase in demand for electricity — during peak or off-peak periods — means greater consumption of energy. The Commission argues, and the New York court agreed, that the State’s interest in conserving energy is sufficient to support suppression of advertising designed to increase consumption of electricity. In view of our country’s dependence on energy resources beyond our control, no one can doubt the importance of energy conservation. Plainly, therefore, the state interest asserted is substantial. . . .

Next, we focus on the relationship between the State’s interests and the advertising ban. . . . [T]he State’s interest in energy conservation is directly advanced by the Commission order at issue here. There is an immediate connection between advertising and demand for electricity. Central Hudson would not contest the advertising ban unless it believed that promotion would increase its sales. Thus, we find a direct link between the state interest in conservation and the Commission’s order.

We come finally to the critical inquiry in this case: whether the Commission’s complete suppression of speech ordinarily protected by the First Amendment is no more extensive than necessary to further the State’s interest in energy conservation. The Commission’s order reaches all promotional advertising, regardless of the impact of the touted service on overall energy use. But the energy conservation rationale, as important as it is, cannot justify suppressing information about electric devices or services that would cause no net increase in total energy use. In addition, no showing has been made 802that a more limited restriction on the content of promotional advertising would not serve adequately the State’s interests. . . .

The Commission’s order prevents appellant from promoting electric services that would reduce energy use by diverting demand from less efficient sources, or that would consume roughly the same amount of energy as do alternative sources. In neither situation would the utility’s advertising endanger conservation or mislead the public. To the extent that the Commission’s order suppresses speech that in no way impairs the State’s interest in energy conservation, the Commission’s order violates the First and Fourteenth Amendments and must be invalidated. . . .

Mr. Justice Rehnquist, dissenting. . . .

The Court’s decision today fails to give due deference to this subordinate position of commercial speech. The Court in so doing returns to the bygone era of Lochner v. New York (1905), in which it was common practice for this Court to strike down economic regulations adopted by a State based on the Court’s own notions of the most appropriate means for the State to implement its considered policies. I had thought by now it had become well established that a State has broad discretion in imposing economic regulations. . . .

The Court today holds not only that commercial speech is entitled to First Amendment protection, but also that when it is protected a State may not regulate it unless its reason for doing so amounts to a “substantial” governmental interest, its regulation “directly advances” that interest, and its manner of regulation is “not more extensive than necessary” to serve the interest. The test adopted by the Court thus elevates the protection accorded commercial speech that falls within the scope of the First Amendment to a level that is virtually indistinguishable from that of noncommercial speech. I think the Court in so doing has . . . gone far to resurrect the discredited doctrine of cases such as Lochner. New York’s order here is in my view more akin to an economic regulation to which virtually complete deference should be accorded by this Court. . . .

While it is true that an important objective of the First Amendment is to foster the free flow of information, identification of speech that falls within its protection is not aided by the metaphorical reference to a “marketplace of ideas.” There is no reason for believing that the marketplace of ideas is free from market imperfections any more than there is to believe that the invisible hand will always lead to optimum economic decisions in the commercial market. Indeed, many types of speech have been held to fall outside the scope of the First Amendment, thereby subject to governmental regulation, despite this Court’s references to a marketplace of ideas. . . .

When the question is whether a given commercial message is protected, I do not think this Court’s determination that the information will “assist” consumers justifies judicial invalidation of a reasonably drafted state restriction on such speech when the restriction is designed to promote a concededly substantial state interest. . . .

I remain of the view that the Court unlocked a Pandora’s Box when it “elevated” commercial speech to the level of traditional political speech by according it First Amendment protection in Virginia Pharmacy Board. The line between “commercial speech,” and the kind of speech that those who drafted the First Amendment had in mind, may not be a technically or intellectually easy one to draw, but it surely produced far fewer problems than has the development of judicial doctrine in this area since Virginia Pharmacy Board. 803For in the world of political advocacy and its marketplace of ideas, there is no such thing as a “fraudulent” idea: there may be useless proposals, totally unworkable schemes, as well as very sound proposals that will receive the imprimatur of the “marketplace of ideas” through our majoritarian system of election and representative government. The free flow of information is important in this context not because it will lead to the discovery of any objective “truth,” but because it is essential to our system of self-government.

The notion that more speech is the remedy to expose falsehood and fallacies is wholly out of place in the commercial bazaar, where if applied logically the remedy of one who was defrauded would be merely a statement, available upon request, reciting the Latin maxim “caveat emptor.” But since “fraudulent speech” in this area is to be remediable under Virginia Pharmacy Board, the remedy of one defrauded is a lawsuit or an agency proceeding based on common-law notions of fraud that are separated by a world of difference from the realm of politics and government. What time, legal decisions, and common sense have so widely severed, I declined to join in Virginia Pharmacy Board, and regret now to see the Court reaping the seeds that it there sowed. For in a democracy, the economic is subordinate to the political, a lesson that our ancestors learned long ago, and that our descendants will undoubtedly have to relearn many years hence. . . .


STUDY GUIDE

Lorillard Tobacco Co. v. Reilly distinguished between advertising and restrictions at the “point of sale.” What is the basis of this distinction?




Lorillard Tobacco v. Reilly 533 U.S. 525 (2001)

Justice O’Connor delivered the opinion of the Court.

In January 1999, the Attorney General of Massachusetts promulgated comprehensive regulations governing the advertising and sale of cigarettes, smokeless tobacco, and cigars. Petitioners, a group of cigarette, smokeless tobacco, and cigar manufacturers and retailers, filed suit in Federal District Court claiming that the regulations violate federal law and the United States Constitution. . . .

For over 25 years, the Court has recognized that commercial speech does not fall outside the purview of the First Amendment. See, e.g., Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc. (1976). Instead, the Court has afforded commercial speech a measure of First Amendment protection “commensurate” with its position in relation to other constitutionally guaranteed expression. In recognition of the “distinction between speech proposing a commercial transaction, which occurs in an area traditionally subject to government regulation, and other varieties of speech,” Central Hudson Gas & Elec. Corp. v. Public Serv. Commn. of New York (1980), we developed a framework 804for analyzing regulations of commercial speech that is “substantially similar” to the test for time, place, and manner restrictions. The analysis contains four elements:


At the outset, we must determine whether the expression is protected by the First Amendment. For commercial speech to come within that provision, it at least must concern lawful activity and not be misleading. Next, we ask whether the asserted governmental interest is substantial. If both inquiries yield positive answers, we must determine whether the regulation directly advances the governmental interest asserted, and whether it is not more extensive than is necessary to serve that interest.



. . . Only the last two steps of Central Hudson’s four-part analysis are at issue here. . . .


I

The outdoor advertising regulations prohibit smokeless tobacco or cigar advertising within a 1,000-foot radius of a school or playground. The District Court and Court of Appeals concluded that the Attorney General had identified a real problem with underage use of tobacco products, that limiting youth exposure to advertising would combat that problem, and that the regulations burdened no more speech than necessary to accomplish the State’s goal. The smokeless tobacco and cigar petitioners take issue with all of these conclusions.

The smokeless tobacco and cigar petitioners contend that the Attorney General’s regulations do not satisfy Central Hudson’s third step. They maintain that although the Attorney General may have identified a problem with underage cigarette smoking, he has not identified an equally severe problem with respect to underage use of smokeless tobacco or cigars. . . .

Our review of the record reveals that the Attorney General has provided ample documentation of the problem with underage use of smokeless tobacco and cigars. In addition, we disagree with petitioners’ claim that there is no evidence that preventing targeted campaigns and limiting youth exposure to advertising will decrease underage use of smokeless tobacco and cigars. On this record and in the posture of summary judgment, we are unable to conclude that the Attorney General’s decision to regulate advertising of smokeless tobacco and cigars in an effort to combat the use of tobacco products by minors was based on mere “speculation [and] conjecture.”

Whatever the strength of the Attorney General’s evidence to justify the outdoor advertising regulations, however, we conclude that the regulations do not satisfy the fourth step of the Central Hudson analysis. The final step of the Central Hudson analysis, the “critical inquiry in this case,” requires a reasonable fit between the means and ends of the regulatory scheme. The Attorney General’s regulations do not meet this standard. The broad sweep of the regulations indicates that the Attorney General did not “carefully calculat[e] the costs and benefits associated with the burden on speech imposed” by the regulations.

The outdoor advertising regulations prohibit any smokeless tobacco or cigar advertising within 1,000 feet of schools or playgrounds. In the District Court, petitioners maintained that this prohibition would prevent advertising in 87% to 91% of Boston, Worchester, and Springfield, Massachusetts. The 87% to 91% figure appears to include not only the effect of the regulations, but also the limitations imposed by other generally applicable zoning restrictions. The Attorney General disputed petitioners’ figures but 805“concede[d] that the reach of the regulations is substantial.” Thus, the Court of Appeals concluded that the regulations prohibit advertising in a substantial portion of the major metropolitan areas of Massachusetts.

The substantial geographical reach of the Attorney General’s outdoor advertising regulations is compounded by other factors. “Outdoor” advertising includes not only advertising located outside an establishment, but also advertising inside a store if that advertising is visible from outside the store. The regulations restrict advertisements of any size and the term advertisement also includes oral statements.

In some geographical areas, these regulations would constitute nearly a complete ban on the communication of truthful information about smokeless tobacco and cigars to adult consumers. The breadth and scope of the regulations, and the process by which the Attorney General adopted the regulations, do not demonstrate a careful calculation of the speech interests involved.

First, the Attorney General did not seem to consider the impact of the 1,000-foot restriction on commercial speech in major metropolitan areas. . . . Even in Massachusetts, the effect of the Attorney General’s speech regulations will vary based on whether a locale is rural, suburban, or urban. The uniformly broad sweep of the geographical limitation demonstrates a lack of tailoring.

In addition, the range of communications restricted seems unduly broad. For instance, it is not clear from the regulatory scheme why a ban on oral communications is necessary to further the State’s interest. Apparently that restriction means that a retailer is unable to answer inquiries about its tobacco products if that communication occurs outdoors. Similarly, a ban on all signs of any size seems ill suited to target the problem of highly visible billboards, as opposed to smaller signs. To the extent that studies have identified particular advertising and promotion practices that appeal to youth, tailoring would involve targeting those practices while permitting others. As crafted, the regulations make no distinction among practices on this basis. . . .

The State’s interest in preventing underage tobacco use is substantial, and even compelling, but it is no less true that the sale and use of tobacco products by adults is a legal activity. We must consider that tobacco retailers and manufacturers have an interest in conveying truthful information about their products to adults, and adults have a corresponding interest in receiving truthful information about tobacco products. . . .

In some instances, Massachusetts’ outdoor advertising regulations would impose particularly onerous burdens on speech. . . . [A] retailer in Massachusetts may have no means of communicating to passersby on the street that it sells tobacco products because alternative forms of advertisement, like newspapers, do not allow that retailer to propose an instant transaction in the way that onsite advertising does. The ban on any indoor advertising that is visible from the outside also presents problems in establishments like convenience stores, which have unique security concerns that counsel in favor of full visibility of the store from the outside. It is these sorts of considerations that the Attorney General failed to incorporate into the regulatory scheme.

We conclude that the Attorney General has failed to show that the outdoor advertising regulations for smokeless tobacco and cigars are not more extensive than necessary to advance the State’s substantial interest in preventing underage tobacco use. . . . A careful calculation of the costs of a speech regulation does not mean that a State must demonstrate that there is no incursion on legitimate speech interests, but a speech regulation 806cannot unduly impinge on the speaker’s ability to propose a commercial transaction and the adult listener’s opportunity to obtain information about products. After reviewing the outdoor advertising regulations, we find the calculation in this case insufficient for purposes of the First Amendment.



II

Massachusetts has also restricted indoor, point-of-sale advertising for smokeless tobacco and cigars. Advertising cannot be “placed lower than five feet from the floor of any retail establishment which is located within a one thousand foot radius of” any school or playground. . . . We conclude that the point-of-sale advertising regulations fail both the third and fourth steps of the Central Hudson analysis. A regulation cannot be sustained if it “provides only ineffective or remote support for the government’s purpose,” or if there is “little chance” that the restriction will advance the State’s goal. As outlined above, the State’s goal is to prevent minors from using tobacco products and to curb demand for that activity by limiting youth exposure to advertising. The 5 foot rule does not seem to advance that goal. Not all children are less than 5 feet tall, and those who are certainly have the ability to look up and take in their surroundings.

. . . [W]e do not believe this regulation can be construed as a mere regulation of conduct under United States v. O’Brien (1968). To qualify as a regulation of communicative action governed by the scrutiny outlined in O’Brien, the State’s regulation must be unrelated to expression. Texas v. Johnson (1989). Here, Massachusetts’ height restriction is an attempt to regulate directly the communicative impact of indoor advertising.

Massachusetts may wish to target tobacco advertisements and displays that entice children, much like floor-level candy displays in a convenience store, but the blanket height restriction does not constitute a reasonable fit with that goal. The Court of Appeals recognized that the efficacy of the regulation was questionable, but decided that “[i]n any event, the burden on speech imposed by the provision is very limited.” There is no de minimis exception for a speech restriction that lacks sufficient tailoring or justification. We conclude that the restriction on the height of indoor advertising is invalid under Central Hudson’s third and fourth prongs.



III

The Attorney General also promulgated a number of regulations that restrict sales practices by cigarette, smokeless tobacco, and cigar manufacturers and retailers. Among other restrictions, the regulations bar the use of self-service displays and require that tobacco products be placed out of the reach of all consumers in a location accessible only to salespersons. . . . As we read the regulations, they basically require tobacco retailers to place tobacco products behind counters and require customers to have contact with a salesperson before they are able to handle a tobacco product.

The cigarette and smokeless tobacco petitioners contend that “the same First Amendment principles that require invalidation of the outdoor and indoor advertising restrictions require invalidation of the display regulations at issue in this case.” The cigar petitioners contend that self-service displays for cigars cannot be prohibited because each brand of cigar is unique and customers traditionally have sought to handle and compare cigars at the time of purchase.
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We reject these contentions. Assuming that petitioners have a cognizable speech interest in a particular means of displaying their products, these regulations withstand First Amendment scrutiny. Massachusetts’ sales practices provisions regulate conduct that may have a communicative component, but Massachusetts seeks to regulate the placement of tobacco products for reasons unrelated to the communication of ideas. See O’Brien. We conclude that the State has demonstrated a substantial interest in preventing access to tobacco products by minors and has adopted an appropriately narrow means of advancing that interest.

Unattended displays of tobacco products present an opportunity for access without the proper age verification required by law. Thus, the State prohibits self-service and other displays that would allow an individual to obtain tobacco products without direct contact with a salesperson. It is clear that the regulations leave open ample channels of communication. The regulations do not significantly impede adult access to tobacco products. Moreover, retailers have other means of exercising any cognizable speech interest in the presentation of their products. We presume that vendors may place empty tobacco packaging on open display, and display actual tobacco products so long as that display is only accessible to sales personnel. As for cigars, there is no indication in the regulations that a customer is unable to examine a cigar prior to purchase, so long as that examination takes place through a salesperson. . . .

We conclude that the sales practices regulations withstand First Amendment scrutiny. The means chosen by the State are narrowly tailored to prevent access to tobacco products by minors, are unrelated to expression, and leave open alternative avenues for vendors to convey information about products and for would-be customers to inspect products before purchase. . . .

Justice Kennedy, with whom Justice Scalia joins, concurring in part and concurring in the judgment.

The obvious overbreadth of the outdoor advertising restrictions suffices to invalidate them under the fourth part of the test in Central Hudson. As a result, in my view, there is no need to consider whether the restrictions satisfy the third part of the test, a proposition about which there is considerable doubt. Neither are we required to consider whether Central Hudson should be retained in the face of the substantial objections that can be made to it. My continuing concerns that the test gives insufficient protection to truthful, nonmisleading commercial speech require me to refrain from expressing agreement with the Court’s application of the third part of Central Hudson. . . .

Justice Thomas, concurring in part and concurring in the judgment.

I join the opinion of the Court . . . because . . . I share the Court’s view that the regulations fail even the intermediate scrutiny of Central Hudson. At the same time, I continue to believe that when the government seeks to restrict truthful speech in order to suppress the ideas it conveys, strict scrutiny is appropriate, whether or not the speech in question may be characterized as “commercial.” I would subject all of the advertising restrictions to strict scrutiny and would hold that they violate the First Amendment. . . .

There was once a time when this Court declined to give any First Amendment protection to commercial speech. . . . That position was repudiated in Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc. (1976), which explained that even speech “which does ‘no more than propose a commercial transaction’” is protected by the First 808Amendment. Since then, the Court has followed an uncertain course — much of the uncertainty being generated by the malleability of the four-part balancing test of Central Hudson.

I have observed previously that there is no “philosophical or historical basis for asserting that ‘commercial’ speech is of ‘lower value’ than ‘noncommercial’ speech.” Indeed, I doubt whether it is even possible to draw a coherent distinction between commercial and noncommercial speech.

It should be clear that if these regulations targeted anything other than advertising for commercial products — if, for example, they were directed at billboards promoting political candidates — all would agree that the restrictions should be subjected to strict scrutiny. In my view, an asserted government interest in keeping people ignorant by suppressing expression “is per se illegitimate and can no more justify regulation of ‘commercial’ speech than it can justify regulation of ‘noncommercial’ speech.” That is essentially the interest asserted here, and . . . I would subject the Massachusetts regulations to strict scrutiny. . . . Under strict scrutiny, the advertising ban may be saved only if it is narrowly tailored to promote a compelling government interest. If that interest could be served by an alternative that is less restrictive of speech, then the State must use that alternative instead. . . .

No legislature has ever sought to restrict speech about an activity it regarded as harmless and inoffensive. Calls for limits on expression always are made when the specter of some threatened harm is looming. The identity of the harm may vary. People will be inspired by totalitarian dogmas and subvert the Republic. They will be inflamed by racial demagoguery and embrace hatred and bigotry. Or they will be enticed by cigarette advertisements and choose to smoke, risking disease. It is therefore no answer for the State to say that the makers of cigarettes are doing harm: perhaps they are. But in that respect they are no different from the purveyors of other harmful products, or the advocates of harmful ideas. When the State seeks to silence them, they are all entitled to the protection of the First Amendment.


STUDY GUIDE


	Why does the majority find the California Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act violates the First Amendment? Does the law require the petitioners to endorse a message, or simply to post a message approved by the government?

	Does NIFLA v. Becerra call into doubt other types of commercial regulations?

	Justice Thomas wrote the majority opinion. How does he narrow the scope of the category of commercial speech? Does he put much weight on Virginia Bd. of Pharmacy and Central Hudson?

	Why does Justice Breyer’s dissent compare the majority’s opinion to Lochner v. New York (1905)? Did Lochner involve the First Amendment, or a liberty interest under the Fourteenth A mendment’s Due Process Clause?
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National Institute of Family and Life Advocates v. Becerra 138 S. Ct. 2361 (2018)

Justice Thomas delivered the opinion of the Court.

The California Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act (FACT Act) requires clinics that primarily serve pregnant women to provide certain notices. Licensed clinics must notify women that California provides free or low-cost services, including abortions, and give them a phone number to call. Unlicensed clinics must notify women that California has not licensed the clinics to provide medical services. The question in this case is whether these notice requirements violate the First Amendment.


I

A

The California State Legislature enacted the FACT Act to regulate crisis pregnancy centers. Crisis pregnancy centers — according to a report commissioned by the California State Assembly — are “pro-life (largely Christian belief-based) organizations that offer a limited range of free pregnancy options, counseling, and other services to individuals that visit a center.” “[U]nfortunately,” the author of the FACT Act stated, “there are nearly 200 licensed and unlicensed” crisis pregnancy centers in California. These centers “aim to discourage and prevent women from seeking abortions.” The author of the FACT Act observed that crisis pregnancy centers “are commonly affiliated with, or run by organizations whose stated goal” is to oppose abortion — including “the National Institute of Family and Life Advocates,” one of the petitioners here. To address this perceived problem, the FACT Act imposes two notice requirements on facilities that provide pregnancy-related services — one for licensed facilities and one for unlicensed facilities.

1

The first notice requirement applies to “licensed covered facilit[ies].” . . .

If a clinic is a licensed covered facility, the FACT Act requires it to disseminate a government-drafted notice on site. The notice states that “California has public programs that provide immediate free or low-cost access to comprehensive family planning services (including all FDA-approved methods of contraception), prenatal care, and abortion for eligible women. To determine whether you qualify, contact the county social services office at [insert the telephone number].” This notice must be posted in the waiting room, printed and distributed to all clients, or provided digitally at check-in. The notice must be in English and any additional languages identified by state law. In some counties, that means the notice must be spelled out in 13 different languages.
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The stated purpose of the FACT Act, including its licensed notice requirement, is to “ensure that California residents make their personal reproductive health care decisions knowing their rights and the health care services available to them.” The Legislature posited that “thousands of women remain unaware of the public programs available to provide them with contraception, health education and counseling, family planning, prenatal care, abortion, or delivery.” Citing the “time sensitive” nature of pregnancy-related decisions, the Legislature concluded that requiring licensed facilities to inform patients themselves would be “[t]he most effective” way to convey this information.

2

The second notice requirement in the FACT Act applies to “unlicensed covered facilit[ies].” . . . Unlicensed covered facilities must provide a government-drafted notice stating that “[t]his facility is not licensed as a medical facility by the State of California and has no licensed medical provider who provides or directly supervises the provision of services.” This notice must be provided on site and in all advertising materials. Onsite, the notice must be posted “conspicuously” at the entrance of the facility and in at least one waiting area. It must be “at least 8.5 inches by 11 inches and written in no less than 48-point type.” In advertisements, the notice must be in the same size or larger font than the surrounding text, or otherwise set off in a way that draws attention to it. Like the licensed notice, the unlicensed notice must be in English and any additional languages specified by state law. Its stated purpose is to ensure “that pregnant women in California know when they are getting medical care from licensed professionals.” . . .



II

We first address the licensed notice.2

A

The First Amendment, applicable to the States through the Fourteenth Amendment, prohibits laws that abridge the freedom of speech. When enforcing this prohibition, our precedents distinguish between content-based and content-neutral regulations of speech. Content-based regulations “target speech based on its communicative content.” Reed v. Town of Gilbert (2015). As a general matter, such laws “are presumptively unconstitutional and may be justified only if the government proves that they are narrowly tailored to serve compelling state interests.” This stringent standard reflects the fundamental principle that governments have “‘no power to restrict expression because of its message, its ideas, its subject matter, or its content.’” Ibid. (quoting Police Dept. of Chicago v. Mosley (1972)).

The licensed notice is a content-based regulation of speech. By compelling individuals to speak a particular message, such notices “alte[r] the content of [their] speech.” Riley v. National Federation of Blind of N.C., Inc. (1988); accord, Turner Broadcasting 811System, Inc. v. FCC (1994); Miami Herald Publishing Co. v. Tornillo (1974). Here, for example, licensed clinics must provide a government-drafted script about the availability of state-sponsored services, as well as contact information for how to obtain them. One of those services is abortion — the very practice that petitioners are devoted to opposing. By requiring petitioners to inform women how they can obtain state-subsidized abortions — at the same time petitioners try to dissuade women from choosing that option — the licensed notice plainly “alters the content” of petitioners’ speech. Riley.

B

Although the licensed notice is content based, the Ninth Circuit did not apply strict scrutiny because it concluded that the notice regulates “professional speech.” Some Courts of Appeals have recognized “professional speech” as a separate category of speech that is subject to different rules. These courts define “professionals” as individuals who provide personalized services to clients and who are subject to “a generally applicable licensing and regulatory regime.” “Professional speech” is then defined as any speech by these individuals that is based on “[their] expert knowledge and judgment,” or that is “within the confines of [the] professional relationship.” So defined, these courts except professional speech from the rule that content-based regulations of speech are subject to strict scrutiny.

But this Court has not recognized “professional speech” as a separate category of speech. Speech is not unprotected merely because it is uttered by “professionals.” This Court has “been reluctant to mark off new categories of speech for diminished constitutional protection.” Denver Area Ed. Telecommunications Consortium, Inc. v. FCC (1996) (Kennedy, J., concurring). And it has been especially reluctant to “exemp[t] a category of speech from the normal prohibition on content-based restrictions.” United States v. Alvarez (2012). This Court’s precedents do not permit governments to impose content-based restrictions on speech without “‘persuasive evidence . . . of a long (if heretofore unrecognized) tradition’” to that effect. Ibid. (quoting Brown v. Entertainment Merchants Assn. (2011)).

This Court’s precedents do not recognize such a tradition for a category called “professional speech.” This Court has afforded less protection for professional speech in two circumstances — neither of which turned on the fact that professionals were speaking. First, our precedents have applied more deferential review to some laws that require professionals to disclose factual, noncontroversial information in their “commercial speech.” See, e.g., Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio (1985). Second, under our precedents, States may regulate professional conduct, even though that conduct incidentally involves speech. See Planned Parenthood of Southeastern Pa. v. Casey (1992) (opinion of O’Connor, Kennedy, and Souter, JJ.). But neither line of precedents is implicated here.

1

This Court’s precedents have applied a lower level of scrutiny to laws that compel disclosures in certain contexts. In Zauderer, for example, this Court upheld a rule requiring lawyers who advertised their services on a contingency-fee basis to disclose that clients 812might be required to pay some fees and costs. Noting that the disclosure requirement governed only “commercial advertising” and required the disclosure of “purely factual and uncontroversial information about the terms under which . . . services will be available,” the Court explained that such requirements should be upheld unless they are “unjustified or unduly burdensome.”

The Zauderer standard does not apply here. Most obviously, the licensed notice is not limited to “purely factual and uncontroversial information about the terms under which . . . services will be available.” [S]ee also Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. (1995) (explaining that Zauderer does not apply outside of these circumstances). The notice in no way relates to the services that licensed clinics provide. Instead, it requires these clinics to disclose information about state-sponsored services — including abortion, anything but an “uncontroversial” topic. Accordingly, Zauderer has no application here.

2

In addition to disclosure requirements under Zauderer, this Court has upheld regulations of professional conduct that incidentally burden speech. “[T]he First Amendment does not prevent restrictions directed at commerce or conduct from imposing incidental burdens on speech,” Sorrell v. IMS Health Inc. (2011), and professionals are no exception to this rule. Longstanding torts for professional malpractice, for example, “fall within the traditional purview of state regulation of professional conduct.” NAACP v. Button (1963). While drawing the line between speech and conduct can be difficult, this Court’s precedents have long drawn it.

In Planned Parenthood of Southeastern Pa. v. Casey, for example, this Court upheld a law requiring physicians to obtain informed consent before they could perform an abortion. Pennsylvania law required physicians to inform their patients of “the nature of the procedure, the health risks of the abortion and childbirth, and the ‘probable gestational age of the unborn child.’” The law also required physicians to inform patients of the availability of printed materials from the State, which provided information about the child and various forms of assistance.

The joint opinion in Casey rejected a free-speech challenge to this informed-consent requirement. It described the Pennsylvania law as “a requirement that a doctor give a woman certain information as part of obtaining her consent to an abortion,” which “for constitutional purposes, [was] no different from a requirement that a doctor give certain specific information about any medical procedure.” The joint opinion explained that the law regulated speech only “as part of the practice of medicine, subject to reasonable licensing and regulation by the State.” Indeed, the requirement that a doctor obtain informed consent to perform an operation is “firmly entrenched in American tort law.” Cruzan v. Director, Mo. Dept. of Health (1990); see, e.g., Schloendorff v. Society of N.Y. Hospital (1914) (Cardozo, J.) (explaining that “a surgeon who performs an operation without his patient’s consent commits an assault”).

The licensed notice at issue here is not an informed-consent requirement or any other regulation of professional conduct. The notice does not facilitate informed consent to a medical procedure. In fact, it is not tied to a procedure at all. It applies to all interactions between a covered facility and its clients, regardless of whether a medical procedure 813is ever sought, offered, or performed. If a covered facility does provide medical procedures, the notice provides no information about the risks or benefits of those procedures. Tellingly, many facilities that provide the exact same services as covered facilities — such as general practice clinics, see §123471(a) — are not required to provide the licensed notice. The licensed notice regulates speech as speech.

3

Outside of the two contexts discussed above — disclosures under Zauderer and professional conduct — this Court’s precedents have long protected the First Amendment rights of professionals. For example, this Court has applied strict scrutiny to content-based laws that regulate the noncommercial speech of lawyers, professional fundraisers, and organizations that provided specialized advice about international law. And the Court emphasized that the lawyer’s statements in Zauderer would have been “fully protected” if they were made in a context other than advertising. Moreover, this Court has stressed the danger of content-based regulations “in the fields of medicine and public health, where information can save lives.” Sorrell.

The dangers associated with content-based regulations of speech are also present in the context of professional speech. As with other kinds of speech, regulating the content of professionals’ speech “pose[s] the inherent risk that the Government seeks not to advance a legitimate regulatory goal, but to suppress unpopular ideas or information.” Turner Broadcasting.

Further, when the government polices the content of professional speech, it can fail to “‘preserve an uninhibited marketplace of ideas in which truth will ultimately prevail.’” McCullen v. Coakley (2014). Professionals might have a host of good-faith disagreements, both with each other and with the government, on many topics in their respective fields. Doctors and nurses might disagree about the ethics of assisted suicide or the benefits of medical marijuana; lawyers and marriage counselors might disagree about the prudence of prenuptial agreements or the wisdom of divorce; bankers and accountants might disagree about the amount of money that should be devoted to savings or the benefits of tax reform. “[T]he best test of truth is the power of the thought to get itself accepted in the competition of the market,” Abrams v. United States (1919) (Holmes, J., dissenting), and the people lose when the government is the one deciding which ideas should prevail.

“Professional speech” is also a difficult category to define with precision. See Entertainment Merchants Assn. As defined by the courts of appeals, the professional-speech doctrine would cover a wide array of individuals — doctors, lawyers, nurses, physical therapists, truck drivers, bartenders, barbers, and many others. One court of appeals has even applied it to fortune tellers. All that is required to make something a “profession,” according to these courts, is that it involves personalized services and requires a professional license from the State. But that gives the States unfettered power to reduce a group’s First Amendment rights by simply imposing a licensing requirement. States cannot choose the protection that speech receives under the First Amendment, as that would give them a powerful tool to impose “invidious discrimination of disfavored subjects.” Cincinnati v. Discovery Network, Inc. (1993); see also Riley (“[S]tate labels cannot be dispositive of [the] degree of First Amendment protection.”).
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C

In sum, neither California nor the Ninth Circuit has identified a persuasive reason for treating professional speech as a unique category that is exempt from ordinary First Amendment principles. We do not foreclose the possibility that some such reason exists. We need not do so because the licensed notice cannot survive even intermediate scrutiny. California asserts a single interest to justify the licensed notice: providing low-income women with information about state-sponsored services. Assuming that this is a substantial state interest, the licensed notice is not sufficiently drawn to achieve it.

If California’s goal is to educate low-income women about the services it provides, then the licensed notice is “wildly underinclusive.” Entertainment Merchants Assn. The notice applies only to clinics that have a “primary purpose” of “providing family planning or pregnancy-related services” and that provide two of six categories of specific services. Other clinics that have another primary purpose, or that provide only one category of those services, also serve low-income women and could educate them about the State’s services. According to the legislative record, California has “nearly 1,000 community clinics” — including “federally designated community health centers, migrant health centers, rural health centers, and frontier health centers” — that “serv[e] more than 5.6 million patients . . . annually through over 17 million patient encounters.” But most of those clinics are excluded from the licensed notice requirement without explanation. Such “[u]nderinclusiveness raises serious doubts about whether the government is in fact pursuing the interest it invokes, rather than disfavoring a particular speaker or viewpoint.” Entertainment Merchants Assn. . . .

In short, petitioners are likely to succeed on the merits of their challenge to the licensed notice. Contrary to the suggestion in the dissent, we do not question the legality of health and safety warnings long considered permissible, or purely factual and uncontroversial disclosures about commercial products.



III

We next address the unlicensed notice. The parties dispute whether the unlicensed notice is subject to deferential review under Zauderer. We need not decide whether the Zauderer standard applies to the unlicensed notice. Even under Zauderer, a disclosure requirement cannot be “unjustified or unduly burdensome.” Our precedents require disclosures to remedy a harm that is “potentially real not purely hypothetical,” Ibanez v. Florida Dept. of Business and Professional Regulation, Bd. of Accountancy (1994), and to extend “no broader than reasonably necessary,” In re R.M.J. (1982); accord, Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc. (1976). Otherwise, they risk “chilling” protected speech.” Importantly, California has the burden to prove that the unlicensed notice is neither unjustified nor unduly burdensome. It has not met its burden. . . .

[T]he FACT Act unduly burdens protected speech. The unlicensed notice imposes a government-scripted, speaker-based disclosure requirement that is wholly disconnected from California’s informational interest. It requires covered facilities to post California’s precise notice, no matter what the facilities say on site or in their advertisements. And it covers a curiously narrow subset of speakers. While the licensed notice applies to 815facilities that provide “family planning” services and “contraception or contraceptive methods,” the California Legislature dropped these triggering conditions for the unlicensed notice. The unlicensed notice applies only to facilities that primarily provide “pregnancy-related” services. Thus, a facility that advertises and provides pregnancy tests is covered by the unlicensed notice, but a facility across the street that advertises and provides nonprescription contraceptives is excluded — even though the latter is no less likely to make women think it is licensed. This Court’s precedents are deeply skeptical of laws that “distinguis[h] among different speakers, allowing speech by some but not others.” Citizens United v. Federal Election Comm’n (2010). Speaker-based laws run the risk that “the State has left unburdened those speakers whose messages are in accord with its own views.” Sorrell. . . .

For all these reasons, the unlicensed notice does not satisfy Zauderer, assuming that standard applies. California has offered no justification that the notice plausibly furthers. It targets speakers, not speech, and imposes an unduly burdensome disclosure requirement that will chill their protected speech. Taking all these circumstances together, we conclude that the unlicensed notice is unjustified and unduly burdensome under Zauderer. We express no view on the legality of a similar disclosure requirement that is better supported or less burdensome.



IV

We hold that petitioners are likely to succeed on the merits of their claim that the FACT Act violates the First Amendment. We reverse the judgment of the Court of Appeals and remand the case for further proceedings consistent with this opinion.

It is so ordered.

Justice Kennedy, with whom The Chief Justice, Justice Alito, and Justice Gorsuch join, concurring.

I join the Court’s opinion in all respects.

This separate writing seeks to underscore that the apparent viewpoint discrimination here is a matter of serious constitutional concern. The Court, in my view, is correct not to reach this question. It was not sufficiently developed, and the rationale for the Court’s decision today suffices to resolve the case. And had the Court’s analysis been confined to viewpoint discrimination, some legislators might have inferred that if the law were reenacted with a broader base and broader coverage it then would be upheld.

It does appear that viewpoint discrimination is inherent in the design and structure of this Act. This law is a paradigmatic example of the serious threat presented when government seeks to impose its own message in the place of individual speech, thought, and expression. For here the State requires primarily pro-life pregnancy centers to promote the State’s own preferred message advertising abortions. This compels individuals to contradict their most deeply held beliefs, beliefs grounded in basic philosophical, ethical, or religious precepts, or all of these. And the history of the Act’s passage and its underinclusive application suggest a real possibility that these individuals were targeted because of their beliefs.

The California Legislature included in its official history the congratulatory statement that the Act was part of California’s legacy of “forward thinking.” But it is not 816forward thinking to force individuals to “be an instrument for fostering public adherence to an ideological point of view [they] fin[d] unacceptable.” Wooley v. Maynard (1977). It is forward thinking to begin by reading the First Amendment as ratified in 1791; to understand the history of authoritarian government as the Founders then knew it; to confirm that history since then shows how relentless authoritarian regimes are in their attempts to stifle free speech; and to carry those lessons onward as we seek to preserve and teach the necessity of freedom of speech for the generations to come. Governments must not be allowed to force persons to express a message contrary to their deepest convictions. Freedom of speech secures freedom of thought and belief. This law imperils those liberties.

Justice Breyer, with whom Justice Ginsburg, Justice Sotomayor, and Justice Kagan join, dissenting . . .

Historically, the Court has been wary of claims that regulation of business activity, particularly health-related activity, violates the Constitution. Ever since this Court departed from the approach it set forth in Lochner v. New York (1905), ordinary economic and social legislation has been thought to raise little constitutional concern. As Justice Brandeis wrote, typically this Court’s function in such cases “is only to determine the reasonableness of the Legislature’s belief in the existence of evils and in the effectiveness of the remedy provided.” New State Ice Co. v. Liebmann (1932) (dissenting opinion); see Williamson v. Lee Optical of Okla., Inc. (1955) (adopting the approach of Justice Brandeis).

The Court has taken this same respectful approach to economic and social legislation when a First Amendment claim like the claim present here is at issue. See, e.g., Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio (1985) (upholding reasonable disclosure requirements for attorneys); cf. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y. (1980) (applying intermediate scrutiny to other restrictions on commercial speech); In re R.M.J., (1982) (no First Amendment protection for misleading or deceptive commercial speech). But see Sorrell v. IMS Health Inc. (2011) (striking down regulation of pharmaceutical drug-related information).

Even during the Lochner era, when this Court struck down numerous economic regulations concerning industry, this Court was careful to defer to state legislative judgments concerning the medical profession. The Court took the view that a State may condition the practice of medicine on any number of requirements, and physicians, in exchange for following those reasonable requirements, could receive a license to practice medicine from the State. Medical professionals do not, generally speaking, have a right to use the Constitution as a weapon allowing them rigorously to control the content of those reasonable conditions. In the name of the First Amendment, the majority today treads into territory where the pre-New Deal, as well as the post-New Deal, Court refused to go.

The Court, in justification, refers to widely accepted First Amendment goals, such as the need to protect the Nation from laws that “‘suppress unpopular ideas or information’” or inhibit the “‘marketplace of ideas in which truth will ultimately prevail.’” New York Times Co. v. Sullivan (1964). The concurrence highlights similar First Amendment interests. I, too, value this role that the First Amendment plays — in an appropriate case. But here, the majority enunciates a general test that reaches far beyond the area where this Court has examined laws closely in the service of those goals. And, in suggesting 817that heightened scrutiny applies to much economic and social legislation, the majority pays those First Amendment goals a serious disservice through dilution. Using the First Amendment to strike down economic and social laws that legislatures long would have thought themselves free to enact will, for the American public, obscure, not clarify, the true value of protecting freedom of speech. . . .

B

Still, what about this specific case? . . . In Planned Parenthood of Southeastern Pa. v. Casey (1992), the Court . . . considered a state law that required doctors to provide information to a woman deciding whether to proceed with an abortion. That law required the doctor to tell the woman about the nature of the abortion procedure, the health risks of abortion and of childbirth, the “‘probable gestational age of the unborn child,’” and the availability of printed materials describing the fetus, medical assistance for childbirth, potential child support, and the agencies that would provide adoption services (or other alternatives to abortion).

This time a joint opinion of the Court, in judging whether the State could impose these informational requirements, asked whether doing so imposed an “undue burden” upon women seeking an abortion. Casey. It held that it did not. Hence the statute was constitutional. The joint opinion stated that the statutory requirements amounted to “reasonable measure[s] to ensure an informed choice, one which might cause the woman to choose childbirth over abortion.” . . .

Thus, the Court considered the State’s statutory requirements, including the requirement that the doctor must inform his patient about where she could learn how to have the newborn child adopted (if carried to term) and how she could find related financial assistance. To repeat the point, the Court then held that the State’s requirements did not violate either the Constitution’s protection of free speech or its protection of a woman’s right to choose to have an abortion.

C

. . . If a State can lawfully require a doctor to tell a woman seeking an abortion about adoption services, why should it not be able, as here, to require a medical counselor to tell a woman seeking prenatal care or other reproductive healthcare about childbirth and abortion services? As the question suggests, there is no convincing reason to distinguish between information about adoption and information about abortion in this context. After all, the rule of law embodies evenhandedness, and “what is sauce for the goose is normally sauce for the gander.” Heffernan v. City of Paterson (2016). . . .

For these reasons I would not hold the California statute unconstitutional on its face, I would not require the District Court to issue a preliminary injunction forbidding its enforcement, and I respectfully dissent from the majority’s contrary conclusions.
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CHAPTER 10 Freedom of Association

ASSIGNMENT 1

The First Amendment does not expressly refer to the “freedom of association” (though the text does prevent the government from “abridging . . . the right of the people peaceably to assemble”). Nevertheless, the Court has still recognized this right to “freedom of association,” and has declared unconstitutional laws that violate that freedom. In this chapter, we consider the application of this associational right in three contexts. First, can the government compel advocacy groups to disclose their membership lists? Second, can the government force its employees to fund political advocacy? And third, can the government compel groups to admit members whose inclusion may undercut the group’s message?


A. COMPULSORY DISCLOSURE OF MEMBERSHIP

Following Brown v. Board of Education (1954), the so-called Massive Resistance to school desegregation spread throughout the Southern states. The Citizens’ Councils, 820who led the charge, attracted as many as 20,000 members by 1955. The Councils’ avowed purpose was to exert economic pressure against civil rights advocates. For example, the Council of Selma, Alabama declared, “The white population in this county controls the money, and this is an advantage that the council will use in a fight to legally maintain complete segregation of the races. We intend to make it difficult, if not impossible, for any Negro who advocates desegregation to find and hold a job, get credit or renew a mortgage.” To accomplish this objective, the Councils needed to know the names of the desegregation advocates — and they sought to use the power of the state to collect that information.


[image: 1949 NAACP poster advertising membership drive]

NAACP membership drive poster, 1949


The poster features an illustration of a black man holding aloft a torch, drawn in a style revocative of the Olympics. The text reads:

NAACP

Join! Give!

Nationwide Membership Drive

1909-1949 National Association for the Advancement of Colored People

20 West 40th Street, New York 18, NY




STUDY GUIDE


	Is the “freedom of association” an enumerated or unenumerated right? Would this right be easier to enforce if it was enumerated or unenumerated?

	In NAACP v. Alabama, private groups sought to use the membership lists to exert pressure on desegregation advocates. Should it matter that the government, which compelled disclosure of those lists, was not directly causing any adverse consequences?





NAACP v. Alabama 357 U.S. 449 (1958)

Mr. Justice Harlan delivered the opinion of the Court.

We review from the standpoint of its validity under the Federal Constitution a judgment of civil contempt entered against petitioner, the National Association for the Advancement of Colored People, in the courts of Alabama. The question presented is whether Alabama, consistently with the Due Process Clause of the Fourteenth Amendment, can compel petitioner to reveal to the State’s Attorney General the names and addresses of all its Alabama members and agents, without regard to their positions or functions in the Association. The judgment of contempt was based upon petitioner’s refusal to comply fully with a court order requiring in part the production of membership 821lists. Petitioner’s claim is that the order, in the circumstances shown by this record, violated rights assured to petitioner and its members under the Constitution.

Alabama has a statute similar to those of many other States which requires a foreign corporation, except as exempted, to qualify before doing business by filing its corporate charter with the Secretary of State and designating a place of business and an agent to receive service of process. . . . The Association has never complied with the qualification statute, from which it considered itself exempt.

In 1956 the Attorney General of Alabama brought an equity suit in the State Circuit Court, Montgomery County, to enjoin the Association from conducting further activities within, and to oust it from, the State. . . . Before the date set for a hearing on this motion, the State moved for the production of a large number of the Association’s records and papers, including bank statements, leases, deeds, and records containing the names and addresses of all Alabama “members” and “agents” of the Association. It alleged that all such documents were necessary for adequate preparation for the hearing, in view of petitioner’s denial of the conduct of intrastate business within the meaning of the qualification statute. Over petitioner’s objections, the court ordered the production of a substantial part of the requested records, including the membership lists, and postponed the hearing on the restraining order to a date later than the time ordered for production. . . .

Petitioner argues that in view of the facts and circumstances shown in the record, the effect of compelled disclosure of the membership lists will be to abridge the rights of its rank-and-file members to engage in lawful association in support of their common beliefs. It contends that governmental action which, although not directly suppressing association, nevertheless carries this consequence, can be justified only upon some overriding valid interest of the State.


Robert L. Carter served as general counsel for the NAACP and was lead attorney in this case. He succeeded Thurgood Marshall in that position. President Richard Nixon later appointed Carter as a federal district court judge.



Effective advocacy of both public and private points of view, particularly controversial ones, is undeniably enhanced by group association, as this Court has more than once recognized by remarking upon the close nexus between the freedoms of speech and assembly. It is beyond debate that freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of the “liberty” assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech. Of course, it is immaterial whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters, and state action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny. . . .

It is hardly a novel perception that compelled disclosure of affiliation with groups engaged in advocacy may constitute as effective a restraint on freedom of association as the forms of governmental action in the cases above were thought likely to produce upon the particular constitutional rights there involved. This Court has recognized the vital relationship between freedom to associate and privacy in one’s associations. . . . Compelled disclosure of membership in an organization engaged in advocacy of particular beliefs is of the same order. Inviolability of privacy in group association may in many 822circumstances be indispensable to preservation of freedom of association, particularly where a group espouses dissident beliefs.

We think that the production order, in the respects here drawn in question, must be regarded as entailing the likelihood of a substantial restraint upon the exercise by petitioner’s members of their right to freedom of association. Petitioner has made an uncontroverted showing that on past occasions revelation of the identity of its rank-and-file members has exposed these members to economic reprisal, loss of employment, threat of physical coercion, and other manifestations of public hostility. Under these circumstances, we think it apparent that compelled disclosure of petitioner’s Alabama membership is likely to affect adversely the ability of petitioner and its members to pursue their collective effort to foster beliefs which they admittedly have the right to advocate, in that it may induce members to withdraw from the Association and dissuade others from joining it because of fear of exposure of their beliefs shown through their associations and of the consequences of this exposure. . . .

We turn to the final question whether Alabama has demonstrated an interest in obtaining the disclosures it seeks from petitioner which is sufficient to justify the deterrent effect which we have concluded these disclosures may well have on the free exercise by petitioner’s members of their constitutionally protected right of association. . . . It is important to bear in mind that petitioner asserts no right to absolute immunity from state investigation, and no right to disregard Alabama’s laws. As shown by its substantial compliance with the production order, petitioner does not deny Alabama’s right to obtain from it such information as the State desires concerning the purposes of the Association and its activities within the State. Petitioner has not objected to divulging the identity of its members who are employed by or hold official positions with it. It has urged the rights solely of its ordinary rank-and-file members. This is therefore not analogous to a case involving the interest of a State in protecting its citizens in their dealings with paid solicitors or agents of foreign corporations by requiring identification. . . .

We hold that the immunity from state scrutiny of membership lists which the Association claims on behalf of its members is here so related to the right of the members to pursue their lawful private interests privately and to associate freely with others in so doing as to come within the protection of the Fourteenth Amendment. And we conclude that Alabama has fallen short of showing a controlling justification for the deterrent effect on the free enjoyment of the right to associate which disclosure of membership lists is likely to have. . . .


STUDY GUIDE


	Francis R. Valeo was the Secretary of the United States Senate and served as an ex officio member of the Federal Election Commission.

	How does the compulsory disclosure of membership in an organization like the NAACP differ from the compulsory disclosure of campaign contributions?

	Do contributors to political organizations face retaliation by private actors? Is this risk similar to the dangers faced by NAACP members?
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Buckley v. Valeo 424 U.S. 1 (1976)
[image: ] Video on CasebookConnect.com

Per Curiam . . .

Unlike the limitations on contributions and expenditures, . . . the disclosure requirements of the Act are not challenged by appellants as per se unconstitutional restrictions on the exercise of First Amendment freedoms of speech and association. Indeed, appellants argue that “narrowly drawn disclosure requirements are the proper solution to virtually all of the evils Congress sought to remedy.” The particular requirements embodied in the Act are attacked as overbroad . . . in their application to minor-party and independent candidates. . . .

Unlike the overall limitations on contributions and expenditures, the disclosure requirements impose no ceiling on campaign-related activities. But we have repeatedly found that compelled disclosure, in itself, can seriously infringe on privacy of association and belief guaranteed by the First Amendment. E.g., NAACP v. Alabama, 357 U.S. 449 (1958).

We long have recognized that significant encroachments on First Amendment rights of the sort that compelled disclosure imposes cannot be justified by a mere showing of some legitimate governmental interest. Since NAACP v. Alabama we have required that the subordinating interests of the State must survive exacting scrutiny. We also have insisted that there be a “relevant correlation” or “substantial relation” between the governmental interest and the information required to be disclosed. This type of scrutiny is necessary even if any deterrent effect on the exercise of First Amendment rights arises, not through direct government action, but indirectly as an unintended but inevitable result of the government’s conduct in requiring disclosure.

Appellees argue that the disclosure requirements of the Act differ significantly from those at issue in NAACP v. Alabama and its progeny because the Act only requires disclosure of the names of contributors and does not compel political organizations to submit the names of their members.

As we have seen, group association is protected because it enhances “[e]ffective advocacy.” NAACP v. Alabama. The right to join together “for the advancement of beliefs and ideas,” is diluted if it does not include the right to pool money through contributions, for funds are often essential if “advocacy” is to be truly or optimally “effective.” Moreover, the invasion of privacy of belief may be as great when the information sought concerns the giving and spending of money as when it concerns the joining of organizations, for “[f]inancial transactions can reveal much about a person’s activities, associations, and beliefs.” Our past decisions have not drawn fine lines between contributors and members but have treated them interchangeably. . . .

The strict test established by NAACP v. Alabama is necessary because compelled disclosure has the potential for substantially infringing the exercise of First Amendment rights. But we have acknowledged that there are governmental interests sufficiently important to outweigh the possibility of infringement, particularly when the “free functioning of our national institutions” is involved.

The governmental interests sought to be vindicated by the disclosure requirements are of this magnitude. They fall into three categories. First, disclosure provides the 824electorate with information “as to where political campaign money comes from and how it is spent by the candidate” in order to aid the voters in evaluating those who seek federal office. It allows voters to place each candidate in the political spectrum more precisely than is often possible solely on the basis of party labels and campaign speeches. The sources of a candidate’s financial support also alert the voter to the interests to which a candidate is most likely to be responsive and thus facilitate predictions of future performance in office.

Second, disclosure requirements deter actual corruption and avoid the appearance of corruption by exposing large contributions and expenditures to the light of publicity. This exposure may discourage those who would use money for improper purposes either before or after the election. A public armed with information about a candidate’s most generous supporters is better able to detect any post-election special favors that may be given in return. . . .

Third, and not least significant, record-keeping, reporting, and disclosure requirements are an essential means of gathering the data necessary to detect violations of the contribution limitations described above.

The disclosure requirements, as a general matter, directly serve substantial governmental interests. In determining whether these interests are sufficient to justify the requirements we must look to the extent of the burden that they place on individual rights. . . .

There could well be a case, similar to those before the Court in NAACP v. Alabama . . . where the threat to the exercise of First Amendment rights is so serious and the state interest furthered by disclosure so insubstantial that the Act’s requirements cannot be constitutionally applied. But no appellant in this case has tendered record evidence of the sort proffered in NAACP v. Alabama. Instead, appellants primarily rely on “the clearly articulated fears of individuals, well experienced in the political process.” At best they offer the testimony of several minor-party officials that one or two persons refused to make contributions because of the possibility of disclosure. On this record, the substantial public interest in disclosure identified by the legislative history of this Act outweighs the harm generally alleged. . . .

Minor parties must be allowed sufficient flexibility in the proof of injury to assure a fair consideration of their claim. The evidence offered need show only a reasonable probability that the compelled disclosure of a party’s contributors’ names will subject them to threats, harassment, or reprisals from either Government officials or private parties. The proof may include, for example, specific evidence of past or present harassment of members due to their associational ties, or of harassment directed against the organization itself. A pattern of threats or specific manifestations of public hostility may be sufficient. New parties that have no history upon which to draw may be able to offer evidence of reprisals and threats directed against individuals or organizations holding similar views.

Where it exists the type of chill and harassment identified in NAACP v. Alabama can be shown. We cannot assume that courts will be insensitive to similar showings when made in future cases. We therefore conclude that a blanket exemption is not required.
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STUDY GUIDE


	We include an excerpt from Justice Thomas’s dissent in McConnell v. FEC. Here, Justice Thomas disagreed with Buckley v. Valeo.

	Justice Thomas was concerned that mandatory disclosure rules could put at risk those who wish to engage in anonymous speech. Do you share his concern? If so, are you also concerned about those who wish to make anonymous campaign contributions? Justice Thomas renewed his objection to disclosure requirements in Citizens United.

	The Court has found the First Amendment constrains the government’s power to regulate campaign spending and contributions. Does this constraint strengthen the state’s interest in imposing disclosure requirements as a less restrictive alternative?






McConnell v. Federal Election Commission 540 U.S. 93 (2003)
[image: ] Video on CasebookConnect.com

Justice Thomas, [dissenting]. . . .

I must now address an issue on which I differ from all of my colleagues: the disclosure provisions now contained in new FECA §304(f). The “historical evidence indicates that Founding-era Americans opposed attempts to require that anonymous authors reveal their identities on the ground that forced disclosure violated the ‘freedom of the press.’” McIntyre v. Ohio Elections Commn. (1995) (Thomas, J., concurring). Indeed, this Court has explicitly recognized that “the interest in having anonymous works enter the marketplace of ideas unquestionably outweighs any public interest in requiring disclosure as a condition of entry,” and thus that “an author’s decision to remain anonymous . . . is an aspect of the freedom of speech protected by the First Amendment.” The Court now backs away from this principle, allowing the established right to anonymous speech to be stripped away based on the flimsiest of justifications.


[image: Photograph of Senator Mitch McConnell]

Senator Mitch McConnell (R-KY) challenged the constitutionality of the Bipartisan Campaign Reform Act.

The only plausible interest asserted by the defendants to justify the disclosure provisions is the interest in providing “information” about the speaker to the public. But we have already held that “[t]he simple interest in providing voters with additional relevant information does not justify a state requirement that a writer make statements or disclosures she would otherwise 826omit.” Id. . . . The right to anonymous speech cannot be abridged based on the interests asserted by the defendants. I would thus hold that the disclosure requirements of BCRA §201 are unconstitutional. Because of this conclusion, the so-called advance disclosure requirement of §201 necessarily falls as well. . . .


STUDY GUIDE


	Does the majority recognize that the right of freedom of association is premised on substantive due process, rather than the First Amendment? How does Justice Thomas invoke the Assembly Clause?

	In Part II-B-1, three members of the Court utilize “exacting” scrutiny, rather than strict scrutiny. Why do Chief Justice Roberts and Justice Kavanaugh and Barrett select that standard? What is the difference between exacting scrutiny and strict scrutiny? What standard would Justices Thomas, Alito, and Gorsuch adopt?

	Why is California’s policy not “narrowly tailored”? Could California achieve its “substantial governmental interest” through some other “less intrusive alternatives”?

	The dissent concludes that the plaintiffs did not show they were sufficiently burdened. Does the dissent view the threats of reprisal from third parties as a burden? Or must that burden be imposed by the government?

	The dissent states “For groups that promote mainstream goals and ideas, on the other hand, privacy may not be all that important.” Why would privacy not be important f or “mainstream” groups?






Americans for Prosperity Foundation v. Bonta 594 U.S. ___ (2021)

Chief Justice Roberts delivered the opinion of the Court, except as to Part II-B-1.

To solicit contributions in California, charitable organizations must disclose to the state Attorney General’s Office the identities of their major donors. The State contends that having this information on hand makes it easier to police misconduct by charities. We must decide whether California’s disclosure requirement violates the First Amendment right to free association.


I

The California Attorney General’s Office is responsible for statewide law enforcement, including the supervision and regulation of charitable fundraising. Under state law, the Attorney General is authorized to “establish and maintain a register” of charitable organizations and to obtain “whatever information, copies of instruments, reports, and records are needed for the establishment and maintenance of the register.” In order to 827operate and raise funds in California, charities generally must register with the Attorney General and renew their registrations annually. Over 100,000 charities are currently registered in the State, and roughly 60,000 renew their registrations each year.

California law empowers the Attorney General to make rules and regulations regarding the registration and renewal process. Pursuant to this regulatory authority, the Attorney General requires charities renewing their registrations to file copies of their Internal Revenue Service Form 990, along with any attachments and schedules. Form 990 contains information regarding tax-exempt organizations’ mission, leadership, and finances. Schedule B to Form 990 — the document that gives rise to the present dispute — requires organizations to disclose the names and addresses of donors who have contributed more than $5,000 in a particular tax year (or, in some cases, who have given more than 2 percent of an organization’s total contributions).

The petitioners are tax-exempt charities that solicit contributions in California and are subject to the Attorney General’s registration and renewal requirements. Americans for Prosperity Foundation is a public charity that is “devoted to education and training about the principles of a free and open society, including free markets, civil liberties, immigration reform, and constitutionally limited government.” Thomas More Law Center is a public interest law firm whose “mission is to protect religious freedom, free speech, family values, and the sanctity of human life.” Since 2001, each petitioner has renewed its registration and has filed a copy of its Form 990 with the Attorney General, as required by Out of concern for their donors’ anonymity, however, the petitioners have declined to file their Schedule Bs (or have filed only redacted versions) with the State.

For many years, the petitioners’ reluctance to turn over donor information presented no problem because the Attorney General was not particularly zealous about collecting Schedule Bs. That changed in 2010, when the California Department of Justice “ramped up its efforts to enforce charities’ Schedule B obligations, sending thousands of deficiency letters to charities that had not complied with the Schedule B requirement.” The Law Center and the Foundation received deficiency letters in 2012 and 2013, respectively. When they continued to resist disclosing their contributors’ identities, the Attorney General threatened to suspend their registrations and fine their directors and officers.

The petitioners each responded by filing suit in the Central District of California. In their complaints, they alleged that the Attorney General had violated their First Amendment rights and the rights of their donors. The petitioners alleged that disclosure of their Schedule Bs would make their donors less likely to contribute and would subject them to the risk of reprisals. Both organizations challenged the disclosure requirement on its face and as applied to them. . . .



II


A

The First Amendment prohibits government from “abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” This Court has “long understood as implicit in the right to engage in activities protected by the First Amendment a corresponding right to associate with others.” Roberts v. United States Jaycees (1984). Protected association 828furthers “a wide variety of political, social, economic, educational, religious, and cultural ends,” and “is especially important in preserving political and cultural diversity and in shielding dissident expression from suppression by the majority.” Government infringement of this freedom “can take a number of forms.” We have held, for example, that the freedom of association may be violated where a group is required to take in members it does not want, where individuals are punished for their political affiliation, see Elrod v. Burns (1976) (plurality opinion), or where members of an organization are denied benefits based on the organization’s message, see Healy v. James (1972).

We have also noted that “[i]t is hardly a novel perception that compelled disclosure of affiliation with groups engaged in advocacy may constitute as effective a restraint on freedom of association as [other] forms of governmental action.” NAACP v. Alabama ex rel. Patterson (1958). NAACP v. Alabama involved this chilling effect in its starkest form. The NAACP opened an Alabama office that supported racial integration in higher education and public transportation. In response, NAACP members were threatened with economic reprisals and violence. As part of an effort to oust the organization from the State, the Alabama Attorney General sought the group’s membership lists. We held that the First Amendment prohibited such compelled disclosure. We explained that “[e]ffective advocacy of both public and private points of view, particularly controversial ones, is undeniably enhanced by group association,” and we noted “the vital relationship between freedom to associate and privacy in one’s associations.” Because NAACP members faced a risk of reprisals if their affiliation with the organization became known — and because Alabama had demonstrated no offsetting interest “sufficient to justify the deterrent effect” of disclosure — we concluded that the State’s demand violated the First Amendment.



B

1*

NAACP v. Alabama did not phrase in precise terms the standard of review that applies to First Amendment challenges to compelled disclosure. We have since settled on a standard referred to as “exacting scrutiny.” Buckley v. Valeo (1976). Under that standard, there must be “a substantial relation between the disclosure requirement and a sufficiently important governmental interest.” Doe v. Reed (2010). “To withstand this scrutiny, the strength of the governmental interest must reflect the seriousness of the actual burden on First Amendment rights.” Such scrutiny, we have held, is appropriate given the “deterrent effect on the exercise of First Amendment rights” that arises as an “inevitable result of the government’s conduct in requiring disclosure.” Buckley.

The Law Center (but not the Foundation) argues that we should apply strict scrutiny, not exacting scrutiny. Under strict scrutiny, the government must adopt “the least restrictive means of achieving a compelling state interest,” McCullen v. Coakley (2014), rather than a means substantially related to a sufficiently important interest. The Law Center contends that only strict scrutiny adequately protects the associational rights of charities. And although the Law Center acknowledges that we have applied exacting 829scrutiny in prior disclosure cases, it argues that those cases arose in the electoral context, where the government’s important interests justify less searching review.

It is true that we first enunciated the exacting scrutiny standard in a campaign finance case. See Buckley. And we have since invoked it in other election-related settings. See, e.g., Citizens United v. Federal Election Comm’n (2010); Davis v. Federal Election Comm’n (2008). But exacting scrutiny is not unique to electoral disclosure regimes. To the contrary, Buckley derived the test from NAACP v. Alabama itself, as well as other nonelection cases. As we explained in NAACP v. Alabama, “it is immaterial” to the level of scrutiny “whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters.” Regardless of the type of association, compelled disclosure requirements are reviewed under exacting scrutiny.

2

The Law Center (now joined by the Foundation) argues in the alternative that even if exacting scrutiny applies, such review incorporates a least restrictive means test similar to the one imposed by strict scrutiny. The United States and the Attorney General respond that exacting scrutiny demands no additional tailoring beyond the “substantial relation” requirement noted above. We think that the answer lies between those two positions. While exacting scrutiny does not require that disclosure regimes be the least restrictive means of achieving their ends, it does require that they be narrowly tailored to the government’s asserted interest.

The need for narrow tailoring was set forth early in our compelled disclosure cases. In Shelton v. Tucker, we considered an Arkansas statute that required teachers to disclose every organization to which they belonged or contributed. . . . Shelton stands for the proposition that a substantial relation to an important interest is not enough to save a disclosure regime that is insufficiently tailored. This requirement makes sense. Narrow tailoring is crucial where First Amendment activity is chilled — even if indirectly — “[b]ecause First Amendment freedoms need breathing space to survive.” Button.

Our more recent decisions confirm the need for tailoring. . . . McCutcheon v. Federal Election Commission (2014) is instructive here. A substantial relation is necessary but not sufficient to ensure that the government adequately considers the potential for First Amendment harms before requiring that organizations reveal sensitive information about their members and supporters. Where exacting scrutiny applies, the challenged requirement must be narrowly tailored to the interest it promotes, even if it is not the least restrictive means of achieving that end.

The dissent reads our cases differently. . . . [It] interprets [Shelton] to mean that narrow tailoring is required only for disclosure regimes that “impose a severe burden on associational rights.” Post (opinion of SOTOMAYOR, J.). Because, in the dissent’s view, the petitioners have not shown such a burden here, narrow tailoring is not required.

We respectfully disagree. The “government may regulate in the [First Amendment] area only with narrow specificity,” Button, and compelled disclosure regimes are no exception. . . . Contrary to the dissent, we understand this Court’s discussion of rules that are “broad” and “broadly stifle” First Amendment freedoms to refer to the scope of challenged restrictions — their breadth — rather than the severity of any demonstrated burden. . . .
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The point is that a reasonable assessment of the burdens imposed by disclosure should begin with an understanding of the extent to which the burdens are unnecessary, and that requires narrow tailoring.




III

The Foundation and the Law Center both argued below that the obligation to disclose Schedule Bs to the Attorney General was unconstitutional on its face and as applied to them. See 903 F.3d, at 1007. The petitioners renew their facial challenge in this Court, and they argue in the alternative that they are entitled to as-applied relief. For the reasons below, we conclude that California’s blanket demand for Schedule Bs is facially unconstitutional.


A*

As explained, exacting scrutiny requires that there be “a substantial relation between the disclosure requirement and a sufficiently important governmental interest,” Reed, and that the disclosure requirement be narrowly tailored to the interest it promotes, see Shelton. The Ninth Circuit found that there was a substantial relation between the Attorney General’s demand for Schedule Bs and a sufficiently strong governmental interest. . . . The court did not apply a narrow tailoring requirement, however, because it did not read our cases to mandate any such inquiry. That was error. And properly applied, the narrow tailoring requirement is not satisfied by the disclosure regime.

We do not doubt that California has an important interest in preventing wrongdoing by charitable organizations. It goes without saying that there is a “substantial governmental interest[] in protecting the public from fraud.” Schaumburg v. Citizens for Better Environment (1980). . . .

There is a dramatic mismatch, however, between the interest that the Attorney General seeks to promote and the disclosure regime that he has implemented in service of that end. Recall that 60,000 charities renew their registrations each year, and nearly all are required to file a Schedule B. Each Schedule B, in turn, contains information about a charity’s top donors — a small handful of individuals in some cases, but hundreds in others. This information includes donors’ names and the total contributions they have made to the charity, as well as their addresses.

Given the amount and sensitivity of this information harvested by the State, one would expect Schedule B collection to form an integral part of California’s fraud detection efforts. It does not. To the contrary, the record amply supports the District Court’s finding that there was not “a single, concrete instance in which pre-investigation collection of a Schedule B did anything to advance the Attorney General’s investigative, regulatory or enforcement efforts.”

. . . California is not free to enforce any disclosure regime that furthers its interests. It must instead demonstrate its need for universal production in light of any less intrusive alternatives.

The Attorney General and the dissent contend that alternative means of obtaining Schedule B information — such as a subpoena or audit letter — are inefficient and ineffective 831compared to up-front collection. It became clear at trial, however, that the Office had not even considered alternatives to the current disclosure requirement. . . .

The upshot is that California casts a dragnet for sensitive donor information from tens of thousands of charities each year, even though that information will become relevant in only a small number of cases involving filed complaints. California does not rely on Schedule Bs to initiate investigations, and in all events, there are multiple alternative mechanisms through which the Attorney General can obtain Schedule B information after initiating an investigation. The need for up-front collection is particularly dubious given that California — one of only three States to impose such a requirement — did not rigorously enforce the disclosure obligation until 2010. Certainly, this is not a regime “whose scope is in proportion to the interest served.” McCutcheon.

In reality, then, California’s interest is less in investigating fraud and more in ease of administration. This interest, however, cannot justify the disclosure requirement. The Attorney General may well prefer to have every charity’s information close at hand, just in case. But “the prime objective of the First Amendment is not efficiency.” McCullen. Mere administrative convenience does not remotely “reflect the seriousness of the actual burden” that the demand for Schedule Bs imposes on donors’ association rights. Reed.



B*

The foregoing discussion also makes clear why a facial challenge is appropriate in these cases. . . . In the First Amendment context, however, we have recognized “a second type of facial challenge, whereby a law may be invalidated as overbroad if a substantial number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” United States v. Stevens (2010) We have no trouble concluding here that the Attorney General’s disclosure requirement is overbroad. The lack of tailoring to the State’s investigative goals is categorical — present in every case — as is the weakness of the State’s interest in administrative convenience. Every demand that might chill association therefore fails exacting scrutiny.

The Attorney General tries to downplay the burden on donors, arguing that “there is no basis on which to conclude that California’s requirement results in any broad-based chill.” He emphasizes that “California’s Schedule B requirement is confidential,” and he suggests that certain donors — like those who give to noncontroversial charities — are unlikely to be deterred from contributing. He also contends that disclosure to his office imposes no added burdens on donors because tax-exempt charities already provide their Schedule Bs to the IRS.

We are unpersuaded. Our cases have said that disclosure requirements can chill association “[e]ven if there [is] no disclosure to the general public.” Shelton. In Shelton, for example, we noted the “constant and heavy” pressure teachers would experience simply by disclosing their associational ties to their schools. Exacting scrutiny is triggered by “state action which may have the effect of curtailing the freedom to associate,” and by the “possible deterrent effect” of disclosure. NAACP v. Alabama. While 832assurances of confidentiality may reduce the burden of disclosure to the State, they do not eliminate it.*

It is irrelevant, moreover, that some donors might not mind — or might even prefer — the disclosure of their identities to the State. The disclosure requirement “creates an unnecessary risk of chilling” in violation of the First Amendment, Secretary of State of Md. v. Joseph H. Munson Co. (1984), indiscriminately sweeping up the information of every major donor with reason to remain anonymous. The petitioners here, for example, introduced evidence that they and their supporters have been subjected to bomb threats, protests, stalking, and physical violence. Such risks are heightened in the 21st century and seem to grow with each passing year, as “anyone with access to a computer [can] compile a wealth of information about” anyone else, including such sensitive details as a person’s home address or the school attended by his children. Reed (ALITO, J., concurring).

The gravity of the privacy concerns in this context is further underscored by the filings of hundreds of organizations as amici curiae in support of the petitioners. Far from representing uniquely sensitive causes, these organizations span the ideological spectrum, and indeed the full range of human endeavors: from the American Civil Liberties Union to the Proposition 8 Legal Defense Fund; from the Council on American-Islamic Relations to the Zionist Organization of America; from Feeding America — Eastern Wisconsin to PBS Reno. The deterrent effect feared by these organizations is real and pervasive, even if their concerns are not shared by every single charity operating or raising funds in California.

The dissent argues that — regardless of the defects in California’s disclosure regime — a facial challenge cannot succeed unless a plaintiff shows that donors to a substantial number of organizations will be subjected to harassment and reprisals. As we have explained, plaintiffs may be required to bear this evidentiary burden where the challenged regime is narrowly tailored to an important government interest. Such a demanding showing is not required, however, where — as here — the disclosure law fails to satisfy these criteria.

Finally, California’s demand for Schedule Bs cannot be saved by the fact that donor information is already disclosed to the IRS as a condition of federal tax-exempt status. For one thing, each governmental demand for disclosure brings with it an additional risk of chill. For another, revenue collection efforts and conferral of tax-exempt status 833may raise issues not presented by California’s disclosure requirement, which can prevent charities from operating in the State altogether.

We are left to conclude that the Attorney General’s disclosure requirement imposes a widespread burden on donors’ associational rights. And this burden cannot be justified on the ground that the regime is narrowly tailored to investigating charitable wrongdoing, or that the State’s interest in administrative convenience is sufficiently important. We therefore hold that the up-front collection of Schedule Bs is facially unconstitutional, because it fails exacting scrutiny in “a substantial number of its applications . . . judged in relation to [its] plainly legitimate sweep.” Stevens.

The dissent concludes by saying that it would be “sympathetic” if we “had simply granted as-applied relief to petitioners based on [our] reading of the facts.” But the pertinent facts in these cases are the same across the board: Schedule Bs are not used to initiate investigations. That is true in every case. California has not considered alternatives to indiscriminate up-front disclosure. That is true in every case. And the State’s interest in amassing sensitive information for its own convenience is weak. That is true in every case. When it comes to the freedom of association, the protections of the First Amendment are triggered not only by actual restrictions on an individual’s ability to join with others to further shared goals. The risk of a chilling effect on association is enough, “[b]ecause First Amendment freedoms need breathing space to survive.” Button.

Justice Thomas, concurring in Parts I, II-A, II-B-2, and III-A, and concurring in the judgment.

The Court correctly holds that California’s disclosure requirement violates the First Amendment. It also correctly concludes that the District Court properly enjoined California’s attorney general from collecting the forms at issue, which contain sensitive donor information. But, while I agree with much of the Court’s opinion, I would approach three issues differently.

First, the bulk of “our precedents . . . require application of strict scrutiny to laws that compel disclosure of protected First Amendment association.” Doe v. Reed (2010) (THOMAS, J., dissenting). California’s law fits that description. Although the Court rightly holds that even the less demanding “exacting scrutiny” standard requires narrow tailoring for laws that compel disclosure, invoking exacting scrutiny is at odds with our repeated recognition “that privacy of association is protected under the First Amendment.” Doe (THOMAS, J., dissenting). The text and history of the Assembly Clause suggest that the right to assemble includes the right to associate anonymously. And the right to associate anonymously often operates as a vehicle to protect other First Amendment rights, such as the freedom of the press. McIntyre v. Ohio Elections Comm’n (1995) (THOMAS, J., concurring) (“Founding-era Americans” understood the freedom of the press to include the right of printers and publishers not to be compelled to disclose the authors of anonymous works). Laws directly burdening the right to associate anonymously, including compelled disclosure laws, should be subject to the same scrutiny as laws directly burdening other First Amendment rights. Doe.

Second, the Court holds the law “overbroad” and, thus, invalid in all circumstances. But I continue to have “doubts about [the] origins and application” of our “overbreadth doctrine.” United States v. Sineneng-Smith (2020) (THOMAS, J., concurring). That doctrine purports to grant federal courts the power to invalidate a law “if a substantial 834number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.” However, the Court has no power to enjoin the lawful application of a statute just because that statute might be unlawful as-applied in other circumstances. Id.; Borden v. United States (2021) (THOMAS, J., concurring) (“a court cannot, consistent with separation of powers, enjoin enforcement of a statute where enforcement would be lawful”). And the principle that application of a law is always unlawful if “‘a substantial number of its applications are unconstitutional’” “lacks any basis in the Constitution’s text” and “contravenes traditional standing principles.” Sineneng-Smith (THOMAS, J., concurring).

Third, and relatedly, this Court also lacks the power “to ‘pronounce that the statute is unconstitutional in all applications,’” even if the Court suspects that the law will likely be unconstitutional in every future application as opposed to just a substantial number of its applications. A declaration that the law is “facially” unconstitutional “seems to me no more than an advisory opinion — which a federal court should never issue at all.” Courts cannot “strike down statutory text” or resolve the legal rights of litigants not before them.

Despite the Court’s use of the term “facially unconstitutional,” I join Part III-A, which finds that California’s law fails exacting scrutiny, because the Court does not say that it is “provid[ing] relief beyond the parties to the case.” Trump v. Hawaii (2018) (THOMAS, J., concurring). The Court simply (and correctly) holds that the District Court properly enjoined the law as applied to petitioners. The Court’s judgment is also not dependent on its overbreadth determination. One can understand the Court’s reasoning as based on the fundamental legal problems with the law (that are obvious in light of the facts of this suit) that will, in practice, prevent California from lawfully applying the disclosure requirement against a substantial number of entities, including petitioners.

With those points of difference clarified, I join Parts I, II-A, II-B-2, and III-A of the majority’s opinion and concur in the judgment.

Justice Alito, with whom Justice Gorsuch joins, concurring in Parts I, II-A, II-B-2, and III, and concurring in the judgment.

I am pleased to join most of THE CHIEF JUSTICE’s opinion. In particular, I agree that the exacting scrutiny standard drawn from our election-law jurisprudence has real teeth. It requires both narrow tailoring and consideration of alternative means of obtaining the sought-after information. For the reasons THE CHIEF JUSTICE explains, California’s blunderbuss approach to charitable disclosures fails exacting scrutiny and is facially unconstitutional. The question is not even close. And for the same reasons, California’s approach necessarily fails strict scrutiny.

THE CHIEF JUSTICE would hold that the particular exacting scrutiny standard in our election-law jurisprudence applies categorically “to First Amendment challenges to compelled disclosure.” JUSTICE THOMAS, by contrast, would hold that strict scrutiny applies in all such cases. I am not prepared at this time to hold that a single standard applies to all disclosure requirements. And I do not read our cases to have broadly resolved the question in favor of exacting scrutiny. This Court decided its seminal compelled disclosure cases before it developed modern strict scrutiny doctrine. Accordingly, nothing in those cases can be understood as rejecting strict scrutiny. If anything, their language and reasoning — requiring a compelling interest and a minimally intrusive means of advancing that interest — anticipated and is fully in accord with contemporary 835strict scrutiny doctrine. Similarly, Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), and its progeny should not be read to have broadly cabined our earlier decisions merely by relying on them in one particular context.

Because the choice between exacting and strict scrutiny has no effect on the decision in these cases, I see no need to decide which standard should be applied here or whether the same level of scrutiny should apply in all cases in which the compelled disclosure of associations is challenged under the First Amendment.

Justice Sotomayor, with whom Justice Breyer and Justice Kagan join, dissenting.

Although this Court is protective of First Amendment rights, it typically requires that plaintiffs demonstrate an actual First Amendment burden before demanding that a law be narrowly tailored to the government’s interests, never mind striking the law down in its entirety. Not so today. Today, the Court holds that reporting and disclosure requirements must be narrowly tailored even if a plaintiff demonstrates no burden at all. The same scrutiny the Court applied when NAACP members in the Jim Crow South did not want to disclose their membership for fear of reprisals and violence now applies equally in the case of donors only too happy to publicize their names across the websites and walls of the organizations they support.

California oversees nearly a quarter of this Nation’s charitable assets. As part of that oversight, it investigates and prosecutes charitable fraud, relying in part on a registry where it collects and keeps charitable organizations’ tax forms. The majority holds that a California regulation requiring charitable organizations to disclose tax forms containing the names and contributions of their top donors unconstitutionally burdens the right to associate even if the forms are not publicly disclosed.

In so holding, the Court discards its decades-long requirement that, to establish a cognizable burden on their associational rights, plaintiffs must plead and prove that disclosure will likely expose them to objective harms, such as threats, harassment, or reprisals. It also departs from the traditional, nuanced approach to First Amendment challenges, whereby the degree of means-end tailoring required is commensurate to the actual burdens on associational rights. Finally, it recklessly holds a state regulation facially invalid despite petitioners’ failure to show that a substantial proportion of those affected would prefer anonymity, much less that they are objectively burdened by the loss of it.

Today’s analysis marks reporting and disclosure requirements with a bull’s-eye. Regulated entities who wish to avoid their obligations can do so by vaguely waving toward First Amendment “privacy concerns.” It does not matter if not a single individual risks experiencing a single reprisal from disclosure, or if the vast majority of those affected would happily comply. That is all irrelevant to the Court’s determination that California’s Schedule B requirement is facially unconstitutional. Neither precedent nor common sense supports such a result. I respectfully dissent.




I

. . . After the attorney general’s office stepped up its efforts to enforce California’s Schedule B reporting requirement, petitioners Americans for Prosperity Foundation (Foundation) and Thomas More Law Center (Law Center) sought an injunction against 836the requirement. They alleged that the requirement “unconstitutionally burden[ed] their First Amendment right to free association by deterring individuals from financially supporting them.” They pointed to evidence that their supporters experienced threats, reprisals, and harassment when their identities and associations became publicly known in other contexts. Importantly, however, the Foundation and Law Center failed to show that such consequences would result from the confidential submission of their top donors’ identities to California’s attorney general’s office in light of the security mechanisms the office has now implemented.



II

Because the freedom to associate needs “breathing space to survive,” NAACP v. Button (1963), this Court has recognized that associational rights must be “protected not only against heavy-handed frontal attack, but also from being stifled by more subtle governmental interference,” Bates v. Little Rock (1960). Publicizing individuals’ association with particular groups might expose members to harassment, threats, and reprisals by opponents of those organizations. Individuals may choose to disassociate themselves from a group altogether rather than face such backlash.

Acknowledging that risk, this Court has observed that “privacy in group association may in many circumstances be indispensable to preservation of freedom of association, particularly where a group espouses dissident beliefs.” NAACP v. Alabama ex rel. Patterson (1958). That observation places special emphasis on the risks actually resulting from disclosure. Privacy “may” be indispensable to the preservation of freedom of association, but it need not be. It depends on whether publicity will lead to reprisal. For example, privacy can be particularly important to “dissident” groups because the risk of retaliation against their supporters may be greater. For groups that promote mainstream goals and ideas, on the other hand, privacy may not be all that important. Not only might their supporters feel agnostic about disclosing their association, they might actively seek to do so.

Given the indeterminacy of how disclosure requirements will impact associational rights, this Court requires plaintiffs to demonstrate that a requirement is likely to expose their supporters to concrete repercussions in order to establish an actual burden. It then applies a level of means-end tailoring proportional to that burden. The Court abandons that approach here, instead holding that narrow tailoring applies to disclosure requirements across the board, even if there is no evidence that they burden anyone at all.


A

Before today, to demonstrate that a reporting or disclosure requirement would chill association, litigants had to show “a reasonable probability that the compelled disclosure of . . . contributors’ names will subject them to threats, harassment, or reprisals from either Government officials or private parties.” Buckley v. Valeo (1976). . . . Indeed, the Court has expressly held that parties do not have standing to bring claims where they assert nothing more than that government action will cause a “subjective ‘chill.’” Laird v. Tatum (1972). . . . Consistent with this approach, the Court has carefully scrutinized record evidence to determine whether a disclosure requirement actually risks exposing 837supporters to backlash. Hence, in Doe v. Reed (2010), the Court rejected a facial challenge to the public disclosure of referenda signatories on the ground that the “typical referendum” concerned revenue, budget, and tax policies unlikely to incite threats or harassment. Any judge who has witnessed local fights over raising taxes, funding schools, building sewer systems, or rerouting roads can surely envisage signatories with reason to keep their support for such measures private. But in Reed, such subjective reasons did not suffice to establish a cognizable burden on associational rights.

Today, the Court abandons the requirement that plaintiffs demonstrate that they are chilled, much less that they are reasonably chilled. Instead, it presumes (contrary to the evidence, precedent, and common sense) that all disclosure requirements impose associational burdens. For example, the Court explains that there is a risk of chill in this suit because the government requires disclosure of the identity of any donor “with reason to remain anonymous.” The Court does not qualify that statement, nor does it require record evidence of such reasons. If the Court did, it would not be able to strike California’s Schedule B requirement down in all its applications, because the only evidence in the record of donors with any reason to remain anonymous is that of petitioners.

At best, then, a subjective preference for privacy, which previously did not confer standing, now subjects disclosure requirements to close scrutiny. Of course, all disclosure requires some loss of anonymity, and courts can always imagine that someone might, for some reason, prefer to keep their donations undisclosed. If such speculation is enough (and apparently it is), then all disclosure requirements ipso facto impose cognizable First Amendment burdens.

Indeed, the Court makes obvious its presumption that all disclosure requirements are burdensome by beginning its analysis of “burden” with an evaluation of means-end fit instead. . . .

I disagree. A reasonable assessment of the burdens imposed by disclosure should begin by determining whether those burdens even exist. If a disclosure requirement imposes no burdens at all, then of course there are no “unnecessary” burdens. Likewise, if a disclosure requirement imposes no burden for the Court to remedy, there is no need for it to be closely scrutinized. By forgoing the requirement that plaintiffs adduce evidence of tangible burdens, such as increased vulnerability to harassment or reprisals, the Court gives itself license to substitute its own policy preferences for those of politically accountable actors.



B

All this would be less troubling if the Court still required means-end tailoring commensurate to the actual burden imposed. It does not. Instead, it adopts a new rule that every reporting or disclosure requirement be narrowly tailored.

1

Disclosure requirements burden associational rights only indirectly and only in certain contexts. For that reason, this Court has never necessarily demanded such requirements to be narrowly tailored. Rather, it has reserved such automatic tailoring for state action that “directly and immediately affects associational rights.” Boy Scouts of America 838v. Dale (2000). When it comes to reporting and disclosure requirements, the Court has instead employed a more flexible approach, which it has named “exacting scrutiny.” See ante (opinion of ROBERTS, C.J.).

. . . Exacting scrutiny thus incorporates a degree of flexibility into the means-end analysis. The more serious the burden on First Amendment rights, the more compelling the government’s interest must be, and the tighter must be the fit between that interest and the government’s means of pursuing it. By contrast, a less substantial interest and looser fit will suffice where the burden on First Amendment rights is weaker (or nonexistent). In other words, to decide how closely tailored a disclosure requirement must be, courts must ask an antecedent question: How much does the disclosure requirement actually burden the freedom to associate?

This approach reflects the longstanding principle that the requisite level of scrutiny should be commensurate to the burden a government action actually imposes on First Amendment rights. See also Fulton v. Philadelphia (2021) (BARRETT, J., concurring) (noting the “nuanced” approach the Court generally takes in the “resolution of conflicts between generally applicable laws and . . . First Amendment rights”). . . .

The public disclosure regimes in both Shelton and Reed served important government goals. Yet the Court’s assessment of each differed considerably because the First Amendment burdens differed. This flexible approach is necessary because not all reporting and disclosure regimes burden associational rights in the same way.

2

The Court now departs from this nuanced approach in favor of a “one size fits all” test. Regardless of whether there is any risk of public disclosure, and no matter if the burdens on associational rights are slight, heavy, or nonexistent, disclosure regimes must always be narrowly tailored.

The Court searches in vain to find a foothold for this new approach in precedent. The Court first seizes on Shelton’s statement that a governmental interest “‘cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved.’” The Court could not have cherry-picked a less helpful quote. By its own terms, Shelton held that an end must be “more narrowly achieved” only if the means “broadly stifle” First Amendment liberties, that is, only if the means impose a severe burden on associational rights.5 . . .

The Court next looks to McCutcheon v. Federal Election Comm’n (2014), which addressed political contribution limits, not disclosure regimes. It is no surprise that the Court subjected the former to narrow tailoring, as Buckley had already held that contribution limits directly “impinge on protected associational freedoms.” Buckley itself distinguished the First Amendment burdens of disclosure requirements and contribution limits. Apparently, those distinctions no longer matter.

839

Neither Shelton nor McCutcheon, then, supports the idea that all disclosure requirements must be narrowly tailored. McCutcheon arose in the context of a direct limit on associational freedoms, while the law in Shelton “broadly stifle[d]” associational rights. Ignoring these distinctions, the Court decides that it will indiscriminately require narrow tailoring for every single disclosure regime. The Court thus trades precision for blunt force, creating a significant risk that it will topple disclosure regimes that should be constitutional, and that, as in Reed, promote important governmental interests.




III


A

Under a First Amendment analysis that is faithful to this Court’s precedents, California’s Schedule B requirement is constitutional. Begin with the burden it imposes on associational rights. Petitioners have unquestionably provided evidence that their donors face a reasonable probability of threats, harassment, and reprisals if their affiliations are made public. California’s Schedule B regulation, however, is a nonpublic reporting requirement, and California has implemented security measures to ensure that Schedule B information remains confidential.7

Nor have petitioners shown that their donors, or any organization’s donors, will face threats, harassment, or reprisals if their names remain in the hands of a few California state officials. . . . [T]he Court in no way suggests that California officials will use Schedule B information to retaliate against any organization’s donors. If California’s reporting requirement imposes any burden at all, it is at most a very slight one.



B

1

Given the modesty of the First Amendment burden, California may justify its Schedule B requirement with a correspondingly modest showing that the means achieve its ends. See Reed. California easily meets this standard.

California collects Schedule Bs to facilitate supervision of charities that operate in the State. As the Court acknowledges, this is undoubtedly a significant governmental interest. . . .

The Schedule B reporting requirement is properly tailored to further California’s efforts to police charitable fraud. . . . Schedule B and other parts of Form 990 help attorneys in the Charitable Trusts Section of the California Department of Justice (Section) 840uncover whether an officer or director of a charity is engaged in self-dealing, or whether a charity has diverted donors’ charitable contributions for improper use. . . .

In sum, the evidence shows that California’s confidential reporting requirement imposes trivial burdens on petitioners’ associational rights and plays a meaningful role in Section attorneys’ ability to identify and prosecute charities engaged in malfeasance. That is more than enough to satisfy the First Amendment here.

2

Much of the Court’s tailoring analysis is categorically inappropriate under the correct standard of review. In any event, the Court greatly understates the importance to California of collecting information on charitable organizations’ top donors.

. . . The Court next insists that California can rely on alternative mechanisms, such as audit letters or subpoenas, to obtain Schedule B information. But the Section receives as many as 100 charity-related complaints a month. It is not feasible for the Section, which has limited staff and resources, to conduct that many audits. The subpoena process is also time consuming: Letters must go through multiple layers of review and waiting for a response causes further delays during which a charity can continue its malfeasance.

Implicitly acknowledging that audits and subpoenas are more cumbersome and time consuming, the Court trivializes the State’s interest in what it calls “ease of administration.” Yet in various contexts, the Court has recognized that an interest in “efficiency” is critical to the effective operation of public agencies.

In addition to being burdensome, audit letters and subpoenas can also significantly undercut the Section’s work by alerting an organization to the existence of an investigation, giving it a chance to hide assets or tamper with evidence. The Court dismisses this concern as unsubstantiated. . . . A State surely has a compelling interest in ensuring that the subject of an investigation does not destroy evidence or hide funds before investigators have an opportunity to find them. The Court ignores those interests here.




IV

In a final coup de grâce, the Court concludes that California’s reporting requirement is unconstitutional not just as applied to petitioners, but on its very face. . . . The Court points to not a single piece of record evidence showing that California’s reporting requirement will chill “a substantial number” of top donors from giving to their charities of choice. Yet it strikes the requirement down in every application.

The average donor is probably at most agnostic about having their information confidentially reported to California’s attorney general. A significant number of the charities registered in California engage in uncontroversial pursuits. They include hospitals and clinics; educational institutions; orchestras, operas, choirs, and theatrical groups; museums and art exhibition spaces; food banks and other organizations providing services to the needy, the elderly, and the disabled; animal shelters; and organizations that help maintain parks and gardens. It is somewhat hard to fathom that donors to the Anderson Elementary School PTA, the Loomis-Eureka Lakeside Little League, or the Santa Barbara County Horticultural Society (“[c]elebrating plants since 1880”) are less likely to give because their donations are confidentially reported to California’s Charitable Trusts Section.
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In fact, research shows that the vast majority of donors prefer to publicize their charitable contributions. . . . Of course, it is always possible that an organization is inherently controversial or for an apparently innocuous organization to explode into controversy. The answer, however, is to ensure that confidentiality measures are sound or, in the case of public disclosures, to require a procedure for governments to address requests for exemptions in a timely manner. It is not to hamper all government law enforcement efforts by forbidding confidential disclosures en masse.

Indeed, this Court has already rejected such an indiscriminate approach in the specific context of disclosure requirements. Just over a decade ago, in Reed, petitioners demonstrated that their own supporters would face reprisal if their opposition to expanding domestic partnership laws became public. That evidence did not support a facial challenge to Washington’s public disclosure law, however, because the “typical referendum petitio[n] concern[ed] tax policy, revenue, budget, or other state law issues,” and “there [was] no reason to assume that any burdens imposed by disclosure of typical referendum petitions would be remotely like the burdens plaintiffs fear in this case.” Reed.

So too here. Many charitable organizations “concern relatively uncontroversial matters” and petitioners “have provided no reason to think that” confidential disclosure of donor information “would significantly chill the willingness of” most donors to give. Nor does the Court provide such a reason. It merely highlights threats that public disclosure would pose to these two petitioners’ supporters. Those threats provide “scant evidence” of anything beyond “the specific harm” that petitioners’ donors might experience were their Schedule B information publicly disclosed. Id., at 200-201. Petitioners’ “facial challenge therefore must fail.” Id. (ALITO, J., concurring).

How, then, can their facial challenge succeed? Only because the Court has decided, in a radical departure from precedent, that there no longer need be any evidence that a disclosure requirement is likely to cause an objective burden on First Amendment rights before it can be struck down.

* * *

Today’s decision discards decades of First Amendment jurisprudence recognizing that reporting and disclosure requirements do not directly burden associational rights. There is no other explanation for the Court’s conclusion that, first, plaintiffs do not need to show they are actually burdened by a disclosure requirement; second, every disclosure requirement demands narrow tailoring; and third, a facial challenge can succeed in the absence of any evidence a state law burdens the associational rights of a substantial proportion of affected individuals.

That disclosure requirements directly burden associational rights has been the view of JUSTICE THOMAS, but it has never been the view of this Court. Just 11 years ago, eight Members of the Court, including two Members of the current majority, recognized that disclosure requirements do not directly interfere with First Amendment rights. Reed. In an opinion barely mentioned in today’s decision, the Court in Reed did the opposite of what the Court does today. First, it demanded objective evidence that disclosure risked exposing supporters to threats and reprisals; second, it required only a loose means-end fit in light of the “modest” burden it found; and third, it rejected a facial challenge given petitioners’ failure to establish that signatories to the “typical” referendum had any reason to fear disclosure. In so doing, the Court ensured that it would not “short circuit the democratic process by preventing laws embodying the will 842of the people from being implemented in a manner consistent with the Constitution.” Washington State Grange.

The Court 11 years later apparently has a different view of its role. It now calls upon the federal courts to serve “as virtually continuing monitors of the wisdom and soundness of [governmental] action.” Laird. There is no question that petitioners have shown that their donors reasonably fear reprisals if their identities are publicly exposed. The Court and I, however, disagree about the likelihood of that happening and the role Schedule Bs play in the investigation of charitable malfeasance. If the Court had simply granted as-applied relief to petitioners based on its reading of the facts, I would be sympathetic, although my own views diverge. But the Court’s decision is not nearly so narrow or modest. Instead, the Court jettisons completely the longstanding requirement that plaintiffs demonstrate an actual First Amendment burden before the Court will subject government action to close scrutiny. It then invalidates a regulation in its entirety, even though it can point to no record evidence demonstrating that the regulation is likely to chill a substantial proportion of donors. These moves are wholly inconsistent with the Court’s precedents and our Court’s long-held view that disclosure requirements only indirectly burden First Amendment rights. With respect, I dissent.





B. COMPULSORY EXPRESSION

ASSIGNMENT 2


STUDY GUIDE


	David Louis Abood, a Michigan teacher, objected to having to pay union fees even though he was not a member of the union.

	What is the difference between fees being used for collective bargaining and fees being used to promote political advocacy? (Hint: Does one category have a greater connection to the First Amendment than the other?)

	Why did the Court find that non-members can still be required to pay certain union fees? What advantages does the union provide to non-members?

	Abood, decided in 1977, had no dissents. In 2018, the Supreme Court would overrule Abood by a 5-4 vote.





Abood v. Detroit Board of Education 431 U.S. 209 (1977)

Mr. Justice Stewart delivered the opinion of the Court.

The State of Michigan has enacted legislation authorizing a system for union representation of local governmental employees. A union and a local government employer 843are specifically permitted to agree to an “agency shop” arrangement, whereby every employee represented by a union — even though not a union member — must pay to the union, as a condition of employment, a service fee equal in amount to union dues. The issue before us is whether this arrangement violates the constitutional rights of government employees who object to public-sector unions as such or to various union activities financed by the compulsory service fees. . . .

Congress determined that it would promote peaceful labor relations to permit a union and an employer to conclude an agreement requiring employees who obtain the benefit of union representation to share its cost, and that legislative judgment was surely an allowable one. . . . The principle of exclusive union representation, which underlies the National Labor Relations Act as well as the Railway Labor Act, is a central element in the congressional structuring of industrial relations. The designation of a single representative avoids the confusion that would result from attempting to enforce two or more agreements specifying different terms and conditions of employment. It prevents inter-union rivalries from creating dissension within the work force and eliminating the advantages to the employee of collectivization. It also frees the employer from the possibility of facing conflicting demands from different unions, and permits the employer and a single union to reach agreements and settlements that are not subject to attack from rival labor organizations. . . .

The tasks of negotiating and administering a collective-bargaining agreement and representing the interests of employees in settling disputes and processing grievances are continuing and difficult ones. They often entail expenditure of much time and money. The services of lawyers, expert negotiators, economists, and a research staff, as well as general administrative personnel, may be required. Moreover, in carrying out these duties, the union is obliged “fairly and equitably to represent all employees . . . , union and non-union,” within the relevant unit. A union-shop arrangement has been thought to distribute fairly the cost of these activities among those who benefit, and it counteracts the incentive that employees might otherwise have to become “free riders” — to refuse to contribute to the union while obtaining benefits of union representation that necessarily accrue to all employees.

To compel employees financially to support their collective-bargaining representative has an impact upon their First Amendment interests. An employee may very well have ideological objections to a wide variety of activities undertaken by the union in its role as exclusive representative. His moral or religious views about the desirability of abortion may not square with the union’s policy in negotiating a medical benefits plan. One individual might disagree with a union policy of negotiating limits on the right to strike, believing that to be the road to serfdom for the working class, while another might have economic or political objections to unionism itself. An employee might object to the union’s wage policy because it violates guidelines designed to limit inflation, or might object to the union’s seeking a clause in the collective-bargaining agreement proscribing racial discrimination. The examples could be multiplied. To be required to help finance the union as a collective-bargaining agent might well be thought, therefore, to interfere in some way with an employee’s freedom to associate for the advancement of ideas, or to refrain from doing so, as he sees fit. But . . . such interference as exists is constitutionally justified by the legislative assessment of the important contribution of the union shop to the system of labor relations established by Congress. . . .

Our decisions establish with unmistakable clarity that the freedom of an individual to associate for the purpose of advancing beliefs and ideas is protected by the First and 844Fourteenth Amendments. Equally clear is the proposition that a government may not require an individual to relinquish rights guaranteed him by the First Amendment as a condition of public employment. The appellants argue . . . that they may constitutionally prevent the Union’s spending a part of their required service fees to contribute to political candidates and to express political views unrelated to its duties as exclusive bargaining representative. We have concluded that this argument is a meritorious one.

One of the principles underlying the Court’s decision in Buckley v. Valeo (1976) was that contributing to an organization for the purpose of spreading a political message is protected by the First Amendment. Because “[m]aking a contribution . . . enables like-minded persons to pool their resources in furtherance of common political goals,” the Court reasoned that limitations upon the freedom to contribute “implicate fundamental First Amendment interests.”

The fact that the appellants are compelled to make, rather than prohibited from making, contributions for political purposes works no less an infringement of their constitutional rights.31 For at the heart of the First Amendment is the notion that an individual should be free to believe as he will, and that in a free society one’s beliefs should be shaped by his mind and his conscience rather than coerced by the State. And the freedom of belief is no incidental or secondary aspect of the First Amendment’s protections: “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.” West Virginia Bd. of Ed. v. Barnette (1943).

These principles prohibit a State from compelling any individual to affirm his belief in God, or to associate with a political party, as a condition of retaining public employment. They are no less applicable to the case at bar, and they thus prohibit the appellees from requiring any of the appellants to contribute to the support of an ideological cause he may oppose as a condition of holding a job as a public school teacher.

We do not hold that a union cannot constitutionally spend funds for the expression of political views, on behalf of political candidates, or toward the advancement of other ideological causes not germane to its duties as collective-bargaining representative. Rather, the Constitution requires only that such expenditures be financed from charges, dues, or assessments paid by employees who do not object to advancing those ideas and who are not coerced into doing so against their will by the threat of loss of governmental employment.

There will, of course, be difficult problems in drawing lines between collective-bargaining activities, for which contributions may be compelled, and ideological activities unrelated to collective bargaining, for which such compulsion is prohibited. . . . We have no occasion in this case, however, to try to define such a dividing line. The case comes to us after a judgment on the pleadings, and there is no evidentiary record of any kind. . . . The lack of factual concreteness and adversary presentation to aid us in approaching the difficult line-drawing questions highlights the importance of avoiding 845unnecessary decision of constitutional questions. All that we decide is that the general allegations in the complaints, if proved, establish a cause of action under the First and Fourteenth Amendments. . . .



In Harris v. Quinn (2014), five Justices signaled that they were ready to overturn Abood in the appropriate case. Six months later, in January 2015, a petition for a writ of certiorari was filed, expressly asking the Justices to overrule Abood. In this appeal from the Ninth Circuit, teacher Rebecca Friedrichs challenged mandatory fees imposed by the California Teachers Association. The Court granted certiorari in June 2015, and the case was argued on January 11, 2016. Following the arguments, there seemed to be five votes lined up to overturn Abood. However, one month later, Justice Scalia passed away. With that loss, the likely fifth vote vanished. On March 29, 2016, the Supreme Court issued a one-sentence per curiam opinion: “The judgment is affirmed by an equally divided Court.” (Under the Supreme Court’s rules, when there is a tie, the judgment of the lower court is simply affirmed; no precedent is set.) In an interview, Justice Ginsburg praised the divided ruling: “This court couldn’t have done better than it did.”* Abood would abide for only two more years. In Janus v. AFSCME (2018), the Supreme Court overruled Abood.


STUDY GUIDE


	Why does requiring an employee to pay agency fees constitute compelled speech? Is the employee required to say, or not say, any particular message?

	Why does the majority find that stare decisis does not justify maintaining Abood v. Detroit Board of Education (1977)?

	Justice Kagan’s dissent accuses the majority of serving as “black-robed rulers overriding citizens’ choices” and refers to the Court’s “6-year crusade to ban agency fees.” Would this criticism apply to other cases where the Court overturns precedent?

	Does the majority “weaponiz[e] the First Amendment, in a way that unleashes judges, now and in the future, to intervene in economic and regulatory policy”?






Janus v. American Federation of State, County, and Municipal Employees, Council 31 138 S. Ct. 2448 (2018)

Justice Alito delivered the opinion of the Court.

Under Illinois law, public employees are forced to subsidize a union, even if they choose not to join and strongly object to the positions the union takes in collective 846bargaining and related activities. We conclude that this arrangement violates the free speech rights of nonmembers by compelling them to subsidize private speech on matters of substantial public concern.


[image: Photograph of Mark Janus sitting beside a fountain]

Mark Janus refused to join the American Federation of State, County, and Municipal Employees union.

We upheld a similar law in Abood v. Detroit Bd. of Ed. (1977), and we recognize the importance of following precedent unless there are strong reasons for not doing so. But there are very strong reasons in this case. Fundamental free speech rights are at stake. Abood was poorly reasoned. It has led to practical problems and abuse. It is inconsistent with other First Amendment cases and has been undermined by more recent decisions. Developments since Abood was handed down have shed new light on the issue of agency fees, and no reliance interests on the part of public-sector unions are sufficient to justify the perpetuation of the free speech violations that Abood has countenanced for the past 41 years. Abood is therefore overruled.


I


A

Under the Illinois Public Labor Relations Act (IPLRA), employees of the State and its political subdivisions are permitted to unionize. If a majority of the employees in a bargaining unit vote to be represented by a union, that union is designated as the exclusive representative of all the employees. Employees in the unit are not obligated to join the union selected by their co-workers, but whether they join or not, that union is deemed to be their sole permitted representative. . . .

Employees who decline to join the union are not assessed full union dues but must instead pay what is generally called an “agency fee,” which amounts to a percentage of the union dues. Under Abood, nonmembers may be charged for the portion of union dues attributable to activities that are “germane to [the union’s] duties as collective-bargaining representative,” but nonmembers may not be required to fund the union’s political and 847ideological projects. In labor-law parlance, the outlays in the first category are known as “chargeable” expenditures, while those in the latter are labeled “nonchargeable.”

Illinois law does not specify in detail which expenditures are chargeable and which are not. The IPLRA provides that an agency fee may compensate a union for the costs incurred in “the collective bargaining process, contract administration[,] and pursuing matters affecting wages, hours[,] and conditions of employment.” Excluded from the agency-fee calculation are union expenditures “related to the election or support of any candidate for political office.”

. . . As illustrated by the record in this case, unions charge nonmembers, not just for the cost of collective bargaining per se, but also for many other supposedly connected activities. Here, the nonmembers were told that they had to pay for “[l]obbying,” “[s]ocial and recreational activities,” “advertising,” “[m]embership meetings and conventions,” and “litigation,” as well as other unspecified “[s]ervices” that “may ultimately inure to the benefit of the members of the local bargaining unit.” The total chargeable amount for nonmembers was 78.06% of full union dues.



B

Petitioner Mark Janus is employed by the Illinois Department of Healthcare and Family Services as a child support specialist. The employees in his unit are among the 35,000 public employees in Illinois who are represented by respondent American Federation of State, County, and Municipal Employees, Council 31 (Union). Janus refused to join the Union because he opposes “many of the public policy positions that [it] advocates,” including the positions it takes in collective bargaining. . . . Under his unit’s collective-bargaining agreement, however, he was required to pay an agency fee of $44.58 per month, which would amount to about $535 per year.

Janus’s concern about Illinois’ current financial situation is shared by the Governor of the State, and it was the Governor who initially challenged the statute authorizing the imposition of agency fees. The Governor commenced an action in federal court, asking that the law be declared unconstitutional, and the Illinois attorney general (a respondent here) intervened to defend the law. . . .

Janus then sought review in this Court, asking us to overrule Abood and hold that public-sector agency-fee arrangements are unconstitutional. We granted certiorari to consider this important question. . . .




III

In Abood, the Court upheld the constitutionality of an agency-shop arrangement like the one now before us, 431 U.S., at 232, but in more recent cases we have recognized that this holding is “something of an anomaly,” Knox v. Service Employees (2012), and that Abood’s “analysis is questionable on several grounds,” Harris. We have therefore refused to extend Abood to situations where it does not squarely control, see Harris, while leaving for another day the question whether Abood should be overruled, Harris; see Knox.

We now address that question. We first consider whether Abood’s holding is consistent with standard First Amendment principles.
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A

The First Amendment, made applicable to the States by the Fourteenth Amendment, forbids abridgment of the freedom of speech. We have held time and again that freedom of speech “includes both the right to speak freely and the right to refrain from speaking at all.” Wooley v. Maynard (1977); see Riley v. National Federation of Blind of N.C., Inc. (1988); Harper & Row, Publishers, Inc. v. Nation Enterprises (1985); Miami Herald Publishing Co. v. Tornillo (1974); accord, Pacific Gas & Elec. Co. v. Public Util. Comm’n of Cal. (1986) (plurality opinion). The right to eschew association for expressive purposes is likewise protected. Roberts v. United States Jaycees (1984) (“Freedom of association . . . plainly presupposes a freedom not to associate”); see Pacific Gas & Elec. (“[F]orced associations that burden protected speech are impermissible”). As Justice Jackson memorably put it: “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.” West Virginia Bd. of Ed. v. Barnette (1943) (emphasis added).

Compelling individuals to mouth support for views they find objectionable violates that cardinal constitutional command, and in most contexts, any such effort would be universally condemned. Suppose, for example, that the State of Illinois required all residents to sign a document expressing support for a particular set of positions on controversial public issues — say, the platform of one of the major political parties. No one, we trust, would seriously argue that the First Amendment permits this.

Perhaps because such compulsion so plainly violates the Constitution, most of our free speech cases have involved restrictions on what can be said, rather than laws compelling speech. But measures compelling speech are at least as threatening.

Free speech serves many ends. It is essential to our democratic form of government, and it furthers the search for truth. Whenever the Federal Government or a State prevents individuals from saying what they think on important matters or compels them to voice ideas with which they disagree, it undermines these ends.

When speech is compelled, however, additional damage is done. In that situation, individuals are coerced into betraying their convictions. Forcing free and independent individuals to endorse ideas they find objectionable is always demeaning, and for this reason, one of our landmark free speech cases said that a law commanding “involuntary affirmation” of objected-to beliefs would require “even more immediate and urgent grounds” than a law demanding silence.

Compelling a person to subsidize the speech of other private speakers raises similar First Amendment concerns. As Jefferson famously put it, “to compel a man to furnish contributions of money for the propagation of opinions which he disbelieves and abhor[s] is sinful and tyrannical.” A Bill for Establishing Religious Freedom, in 2 Papers of Thomas Jefferson 545 (J. Boyd ed. 1950). We have therefore recognized that a “‘significant impingement on First Amendment rights’” occurs when public employees are required to provide financial support for a union that “takes many positions during collective bargaining that have powerful political and civic consequences.” Knox.

Because the compelled subsidization of private speech seriously impinges on First Amendment rights, it cannot be casually allowed. Our free speech cases have identified “levels of scrutiny” to be applied in different contexts, and in three recent cases, 849we have considered the standard that should be used in judging the constitutionality of agency fees.

In Knox, the first of these cases, we found it sufficient to hold that the conduct in question was unconstitutional under even the test used for the compulsory subsidization of commercial speech. Even though commercial speech has been thought to enjoy a lesser degree of protection, see, e.g., Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y. (1980), prior precedent in that area, specifically United Foods, had applied what we characterized as “exacting” scrutiny, a less demanding test than the “strict” scrutiny that might be thought to apply outside the commercial sphere. Under “exacting” scrutiny, we noted, a compelled subsidy must “serve a compelling state interest that cannot be achieved through means significantly less restrictive of associational freedoms.”

In Harris, the second of these cases, we again found that an agency-fee requirement failed “exacting scrutiny.” But we questioned whether that test provides sufficient protection for free speech rights, since “it is apparent that the speech compelled” in agency-fee cases “is not commercial speech.”

Picking up that cue, petitioner in the present case contends that the Illinois law at issue should be subjected to “strict scrutiny.” The dissent, on the other hand, proposes that we apply what amounts to rational-basis review, that is, that we ask only whether a government employer could reasonably believe that the exaction of agency fees serves its interests. See post (Kagan, J., dissenting) (“A government entity could reasonably conclude that such a clause was needed”). This form of minimal scrutiny is foreign to our free-speech jurisprudence, and we reject it here. At the same time, we again find it unnecessary to decide the issue of strict scrutiny because the Illinois scheme cannot survive under even the more permissive standard applied in Knox and Harris. . . .



C

In addition to the promotion of “labor peace,” Abood cited “the risk of ‘free riders’” as justification for agency fees. Respondents and some of their amici endorse this reasoning, contending that agency fees are needed to prevent nonmembers from enjoying the benefits of union representation without shouldering the costs.

Petitioner strenuously objects to this free-rider label. He argues that he is not a free rider on a bus headed for a destination that he wishes to reach but is more like a person shanghaied for an unwanted voyage.

Whichever description fits the majority of public employees who would not subsidize a union if given the option, avoiding free riders is not a compelling interest. As we have noted, “free-rider arguments . . . are generally insufficient to overcome First Amendment objections.” To hold otherwise across the board would have startling consequences. Many private groups speak out with the objective of obtaining government action that will have the effect of benefiting nonmembers. May all those who are thought to benefit from such efforts be compelled to subsidize this speech?

Suppose that a particular group lobbies or speaks out on behalf of what it thinks are the needs of senior citizens or veterans or physicians, to take just a few examples. Could the government require that all seniors, veterans, or doctors pay for that service even if they object? It has never been thought that this is permissible. “[P]rivate speech often furthers the interests of nonspeakers,” but “that does not alone empower the state 850to compel the speech to be paid for.” In simple terms, the First Amendment does not permit the government to compel a person to pay for another party’s speech just because the government thinks that the speech furthers the interests of the person who does not want to pay. . . .

. . .

In sum, we do not see any reason to treat the free-rider interest any differently in the agency-fee context than in any other First Amendment context. We therefore hold that agency fees cannot be upheld on free-rider grounds.




IV

Implicitly acknowledging the weakness of Abood’s own reasoning, proponents of agency fees have come forward with alternative justifications for the decision, and we now address these arguments.


A

The most surprising of these new arguments is the Union respondent’s originalist defense of Abood. According to this argument, Abood was correctly decided because the First Amendment was not originally understood to provide any protection for the free speech rights of public employees.

As an initial matter, we doubt that the Union — or its members — actually want us to hold that public employees have “no [free speech] rights.”

It is particularly discordant to find this argument in a brief that trumpets the importance of stare decisis. Taking away free speech protection for public employees would mean overturning decades of landmark precedent. Under the Union’s theory, Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty. (1968), and its progeny would fall. Yet Pickering, as we will discuss, is now the foundation for respondents’ chief defense of Abood. And indeed, Abood itself would have to go if public employees have no free speech rights, since Abood holds that the First Amendment prohibits the exaction of agency fees for political or ideological purposes. . . . Respondents presumably want none of this, desiring instead that we apply the Constitution’s supposed original meaning only when it suits them — to retain the part of Abood that they like. We will not engage in this halfway originalism.

Nor, in any event, does the First Amendment’s original meaning support the Union’s claim. The Union offers no persuasive founding-era evidence that public employees were understood to lack free speech protections. While it observes that restrictions on federal employees’ activities have existed since the First Congress, most of its historical examples involved limitations on public officials’ outside business dealings, not on their speech. See Ex parte Curtis (1882). The only early speech restrictions the Union identifies are an 1806 statute prohibiting military personnel from using “‘contemptuous or disrespectful words against the President’” and other officials, and an 1801 directive limiting electioneering by top government employees. But those examples at most show that the government was understood to have power to limit employee speech that threatened important governmental interests (such as maintaining military discipline and preventing corruption) — not that public employees’ speech was entirely unprotected. Indeed, 851more recently this Court has upheld similar restrictions even while recognizing that government employees possess First Amendment rights. . . .

In short, the Union has offered no basis for concluding that Abood is supported by the original understanding of the First Amendment. . . .

* * *

We recognize that the loss of payments from nonmembers may cause unions to experience unpleasant transition costs in the short term, and may require unions to make adjustments in order to attract and retain members. But we must weigh these disadvantages against the considerable windfall that unions have received under Abood for the past 41 years. It is hard to estimate how many billions of dollars have been taken from nonmembers and transferred to public-sector unions in violation of the First Amendment. Those unconstitutional exactions cannot be allowed to continue indefinitely.

All these reasons — that Abood’s proponents have abandoned its reasoning, that the precedent has proved unworkable, that it conflicts with other First Amendment decisions, and that subsequent developments have eroded its underpinnings — provide the “‘special justification[s]’” for overruling Abood.28




VII

For these reasons, States and public-sector unions may no longer extract agency fees from nonconsenting employees. Under Illinois law, if a public-sector collective-bargaining agreement includes an agency-fee provision and the union certifies to the employer the amount of the fee, that amount is automatically deducted from the nonmember’s wages. §315/6(e). No form of employee consent is required.

This procedure violates the First Amendment and cannot continue. Neither an agency fee nor any other payment to the union may be deducted from a nonmember’s wages, nor may any other attempt be made to collect such a payment, unless the employee affirmatively consents to pay. . . . Unless employees clearly and affirmatively consent before any money is taken from them, this standard cannot be met.

* * *

Abood was wrongly decided and is now overruled. The judgment of the United States Court of Appeals for the Seventh Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.
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Justice Kagan, with whom Justice Ginsburg, Justice Breyer, and Justice Sotomayor join, dissenting.

For over 40 years, Abood v. Detroit Bd. of Ed. (1977), struck a stable balance between public employees’ First Amendment rights and government entities’ interests in running their workforces as they thought proper. Under that decision, a government entity could require public employees to pay a fair share of the cost that a union incurs when negotiating on their behalf over terms of employment. But no part of that fair-share payment could go to any of the union’s political or ideological activities.

That holding fit comfortably with this Court’s general framework for evaluating claims that a condition of public employment violates the First Amendment. The Court’s decisions have long made plain that government entities have substantial latitude to regulate their employees’ speech — especially about terms of employment — in the interest of operating their workplaces effectively. Abood allowed governments to do just that. While protecting public employees’ expression about non-workplace matters, the decision enabled a government to advance important managerial interests — by ensuring the presence of an exclusive employee representative to bargain with. Far from an “anomaly,” the Abood regime was a paradigmatic example of how the government can regulate speech in its capacity as an employer.

Not any longer. Today, the Court succeeds in its 6-year campaign to reverse Abood. See Friedrichs v. California Teachers Assn. (2016) (per curiam); Harris v. Quinn (2014); Knox v. Service Employees (2012). Its decision will have large-scale consequences. Public employee unions will lose a secure source of financial support. State and local governments that thought fair-share provisions furthered their interests will need to find new ways of managing their workforces. Across the country, the relationships of public employees and employers will alter in both predictable and wholly unexpected ways.

Rarely if ever has the Court overruled a decision — let alone one of this import — with so little regard for the usual principles of stare decisis. There are no special justifications for reversing Abood. It has proved workable. No recent developments have eroded its underpinnings. And it is deeply entrenched, in both the law and the real world. More than 20 States have statutory schemes built on the decision. Those laws underpin thousands of ongoing contracts involving millions of employees. Reliance interests do not come any stronger than those surrounding Abood. And likewise, judicial disruption does not get any greater than what the Court does today. I respectfully dissent.



I

I begin with Abood, the 41-year-old precedent the majority overrules. That case involved a union that had been certified as the exclusive representative of Detroit’s public school teachers. . . .

[T]he Court acknowledged . . . the “First Amendment interests” of dissenting employees. Ibid. It recognized that some workers might oppose positions the union takes in collective bargaining, or even “unionism itself.” And still more, it understood that unions often advance “political and ideological” views outside the collective-bargaining context — as when they “contribute to political candidates.” Employees might well object to the use of their money to support such “ideological causes.”
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So the Court struck a balance, which has governed this area ever since. On the one hand, employees could be required to pay fees to support the union in “collective bargaining, contract administration, and grievance adjustment.” There, the Court held, the “important government interests” in having a stably funded bargaining partner justify “the impingement upon” public employees’ expression. But on the other hand, employees could not be compelled to fund the union’s political and ideological activities. Outside the collective-bargaining sphere, the Court determined, an employee’s First Amendment rights defeated any conflicting government interest.



II

Unlike the majority, I see nothing “questionable” about Abood’s analysis. The decision’s account of why some government entities have a strong interest in agency fees (now often called fair-share fees) is fundamentally sound. And the balance Abood struck between public employers’ interests and public employees’ expression is right at home in First Amendment doctrine.


A

Abood’s reasoning about governmental interests has three connected parts. First, exclusive representation arrangements benefit some government entities because they can facilitate stable labor relations. In particular, such arrangements eliminate the potential for inter-union conflict and streamline the process of negotiating terms of employment. Second, the government may be unable to avail itself of those benefits unless the single union has a secure source of funding. The various tasks involved in representing employees cost money; if the union doesn’t have enough, it can’t be an effective employee representative and bargaining partner. And third, agency fees are often needed to ensure such stable funding. That is because without those fees, employees have every incentive to free ride on the union dues paid by others.

The majority does not take issue with the first point. The majority claims that the second point never appears in Abood, but is willing to assume it for the sake of argument. So the majority stakes everything on the third point — the conclusion that maintaining an effective system of exclusive representation often entails agency fees.

But basic economic theory shows why a government would think that agency fees are necessary for exclusive representation to work. What ties the two together, as Abood recognized, is the likelihood of free-riding when fees are absent. Remember that once a union achieves exclusive-representation status, the law compels it to fairly represent all workers in the bargaining unit, whether or not they join or contribute to the union. Because of that legal duty, the union cannot give special advantages to its own members. And that in turn creates a collective action problem of nightmarish proportions. Everyone — not just those who oppose the union, but also those who back it — has an economic incentive to withhold dues; only altruism or loyalty — as against financial self-interest — can explain why an employee would pay the union for its services. And so emerged Abood’s rule allowing fair-share agreements: That rule ensured that a union would receive sufficient funds, despite its legally imposed disability, to effectively carry out its duties as exclusive representative of the government’s employees.
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The majority’s initial response to this reasoning is simply to dismiss it. “[F]ree rider arguments,” the majority pronounces, “are generally insufficient to overcome First Amendment objections.” “To hold otherwise,” it continues, “would have startling consequences” because “[m]any private groups speak out” in ways that will “benefit[] nonmembers.” But that disregards the defining characteristic of this free-rider argument — that unions, unlike those many other private groups, must serve members and non-members alike. Groups advocating for “senior citizens or veterans” (to use the majority’s examples) have no legal duty to provide benefits to all those individuals: They can spur people to pay dues by conferring all kinds of special advantages on their dues-paying members. Unions are — by law — in a different position, as this Court has long recognized. Justice Scalia, responding to the same argument as the majority’s, may have put the point best. In a way that is true of no other private group, the “law requires the union to carry” nonmembers — “indeed, requires the union to go out of its way to benefit [them], even at the expense of its other interests.” Lehnert v. Ferris Faculty Assn. (1991) (opinion concurring in part and dissenting in part). That special feature was what justified Abood: “Where the state imposes upon the union a duty to deliver services, it may permit the union to demand reimbursement for them.” . . .

Of course, not all public employers will share that view. Some would rather not bargain with an exclusive representative. Others would prefer that representative to be poorly funded — to serve more as a front than an effectual bargaining partner. But as reflected in the number of fair-share statutes and contracts across the Nation, many government entities think that effective exclusive representation makes for good labor relations — and recognize, just as Abood did, that representation of that kind often depends on agency fees. Abood respected that state interest; today’s majority fails even to understand it. Little wonder that the majority’s First Amendment analysis, which involves assessing the government’s reasons for imposing agency fees, also comes up short.



B

1

In many cases over many decades, this Court has addressed how the First Amendment applies when the government, acting not as sovereign but as employer, limits its workers’ speech. Those decisions have granted substantial latitude to the government, in recognition of its significant interests in managing its workforce so as to best serve the public. Abood fit neatly with that caselaw, in both reasoning and result. Indeed, its reversal today creates a significant anomaly — an exception, applying to union fees alone, from the usual rules governing public employees’ speech. . . .

[The] majority’s distinction between compelling and restricting speech also lacks force. The majority posits that compelling speech always works a greater injury, and so always requires a greater justification. But the only case the majority cites for that reading of our precedent is possibly (thankfully) the most exceptional in our First Amendment annals: It involved the state forcing children to swear an oath contrary to their religious beliefs. West Virginia Bd. of Ed. v. Barnette (1943). Regulations challenged as compelling expression do not usually look anything like that — and for that reason, the standard First Amendment rule is that the “difference between compelled speech and compelled silence” is “without constitutional significance.” Riley v. National Federation of Blind 855of N.C., Inc. (1988); see Wooley v. Maynard (1977) (referring to “[t]he right to speak and the right to refrain from speaking” as “complementary components” of the First Amendment). And if anything, the First Amendment scales tip the opposite way when (as here) the government is not compelling actual speech, but instead compelling a subsidy that others will use for expression. See Brief for Eugene Volokh et al. as Amici Curiae (offering many examples to show that the First Amendment “simply do[es] not guarantee that one’s hard-earned dollars will never be spent on speech one disapproves of”). So when a government mandates a speech subsidy from a public employee — here, we might think of it as levying a tax to support collective bargaining — it should get at least as much deference as when it restricts the employee’s speech. As this case shows, the former may advance a managerial interest as well as the latter — in which case the government’s “freer hand” in dealing with its employees should apply with equal (if not greater) force. NASA. . . .

The key point about Abood is that it fit naturally with this Court’s consistent teaching about the permissibility of regulating public employees’ speech. The Court allows a government entity to regulate that expression in aid of managing its workforce to effectively provide public services. That is just what a government aims to do when it enforces a fair-share agreement. And so, the key point about today’s decision is that it creates an unjustified hole in the law, applicable to union fees alone. This case is sui generis among those addressing public employee speech — and will almost surely remain so.




III

But the worst part of today’s opinion is where the majority subverts all known principles of stare decisis. The majority makes plain, in the first 33 pages of its decision, that it believes Abood was wrong.4 But even if that were true (which it is not), it is not enough. “Respecting stare decisis means sticking to some wrong decisions.” Kimble v. Marvel Entertainment, LLC (2015). Any departure from settled precedent (so the Court has often stated) demands a “special justification — over and above the belief that the precedent was wrongly decided.” And the majority does not have anything close. To the contrary: all that is “special” in this case — especially the massive reliance interests at stake — demands retaining Abood, beyond even the normal precedent. . . .



IV

There is no sugarcoating today’s opinion. The majority overthrows a decision entrenched in this Nation’s law — and in its economic life — for over 40 years. As a result, it prevents the American people, acting through their state and local officials, from making important choices about workplace governance. And it does so by weaponizing the First Amendment, in a way that unleashes judges, now and in the future, to intervene in economic and regulatory policy.

Departures from stare decisis are supposed to be “exceptional action[s]” demanding “special justification” — but the majority offers nothing like that here. In contrast to the 856vigor of its attack on Abood, the majority’s discussion of stare decisis barely limps to the finish line. And no wonder: The standard factors this Court considers when deciding to overrule a decision all cut one way. Abood’s legal underpinnings have not eroded over time: Abood is now, as it was when issued, consistent with this Court’s First Amendment law. Abood provided a workable standard for courts to apply. And Abood has generated enormous reliance interests. The majority has overruled Abood for no exceptional or special reason, but because it never liked the decision. It has overruled Abood because it wanted to.

Because, that is, it wanted to pick the winning side in what should be — and until now, has been — an energetic policy debate. Some state and local governments (and the constituents they serve) think that stable unions promote healthy labor relations and thereby improve the provision of services to the public. Other state and local governments (and their constituents) think, to the contrary, that strong unions impose excessive costs and impair those services. Americans have debated the pros and cons for many decades — in large part, by deciding whether to use fair-share arrangements. Yesterday, 22 States were on one side, 28 on the other (ignoring a couple of in-betweeners). Today, that healthy — that democratic — debate ends. The majority has adjudged who should prevail. Indeed, the majority is bursting with pride over what it has accomplished: Now those 22 States, it crows, “can follow the model of the federal government and 28 other States.”

And maybe most alarming, the majority has chosen the winners by turning the First Amendment into a sword, and using it against workaday economic and regulatory policy. Today is not the first time the Court has wielded the First Amendment in such an aggressive way. See, e.g., National Institute of Family and Life Advocates v. Becerra (invalidating a law requiring medical and counseling facilities to provide relevant information to users); Sorrell v. IMS Health Inc. (2011) (striking down a law that restricted pharmacies from selling various data). And it threatens not to be the last. Speech is everywhere — a part of every human activity (employment, health care, securities trading, you name it). For that reason, almost all economic and regulatory policy affects or touches speech. So the majority’s road runs long. And at every stop are black-robed rulers overriding citizens’ choices. The First Amendment was meant for better things. It was meant not to undermine but to protect democratic governance — including over the role of public-sector unions.





C. COMPULSORY ASSOCIATION

ASSIGNMENT 3


STUDY GUIDE


	We previously studied the freedom of intimate association in cases like Griswold v. Connecticut and Lawrence v. Texas. Does this freedom differ from the freedom of expressive association in Roberts v. United States Jaycees? Is one freedom more grounded in the text of the Constitution than the other?
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	Is it fair to describe a membership organization like the Jaycees as a “place of public accommodation”? Is an association like the Jaycees even a “place”? Should that distinction matter? Does this description contribute to some of the difficulties described in Jaycees and the following case, Boy Scouts v. Dale?

	In Jaycees, the Court relied on Griswold v. Connecticut. Can you see how the right of expressive association might best be grounded in the freedom of speech, while the right of intimate association might best be grounded in a right of privacy? Does this distinction matter? Why are only these two types of associations protected by the Constitution?

	What about the First Amendment “right of the people peaceably to assemble” in nonintimate, nonexpressive associations? Might the express right “to peaceably assemble” protect the type of association at issue in Jaycees?

	Will this decision alter the nature of the Jaycees as an organization? Should that alteration matter?

	Does a “specific prohibition” in the First Amendment protect the right at issue in Jaycees? (See Footnote Four of United States v. Carolene Products.) Or, is this right unenumerated? Is it always easier to define the scope of an “enumerated” right than it is to define an “unenumerated” right?





Roberts v. United States Jaycees 468 U.S. 609 (1984)

Justice Brennan delivered the opinion of the Court.

This case requires us to address a conflict between a State’s efforts to eliminate gender-based discrimination against its citizens and the constitutional freedom of association asserted by members of a private organization. . . .


I

The United States Jaycees (Jaycees), founded in 1920 as the Junior Chamber of Commerce, is a nonprofit membership corporation, incorporated in Missouri with national headquarters in Tulsa, Okla. The objective of the Jaycees, as set out in its bylaws, is to pursue


such educational and charitable purposes as will promote and foster the growth and development of young men’s civic organizations in the United States, designed to inculcate in the individual membership of such organization a spirit of genuine Americanism and civic interest, and as a supplementary education institution to provide them with opportunity for personal development and achievement and an avenue for intelligent participation by young men in the affairs of their community, state and nation, and to develop true friendship and understanding among young men of all nations.



. . .

Regular membership is limited to young men between the ages of 18 and 35, while associate membership is available to individuals or groups ineligible for regular 858membership, principally women and older men. An associate member, whose dues are somewhat lower than those charged regular members, may not vote, hold local or national office, or participate in certain leadership training and awards programs. . . . The national organization’s executive vice president estimated at trial that women associate members make up about two percent of the Jaycees’ total membership. . . .


William J. Brennan, Jr. was nominated to the Supreme Court by Republican President Dwight Eisenhower in 1956. At the time, he was a Democratic appointee to the New Jersey Supreme Court. Brennan is considered one of the most influential Justices ever. He stepped down from the Court in 1990.



In 1974 and 1975, respectively, the Minneapolis and St. Paul chapters of the Jaycees began admitting women as regular members. Currently, the memberships and boards of directors of both chapters include a substantial proportion of women. As a result, the two chapters have been in violation of the national organization’s bylaws for about 10 years. The national organization has imposed a number of sanctions on the Minneapolis and St. Paul chapters for violating the bylaws, including denying their members eligibility for state or national office or awards programs, and refusing to count their membership in computing votes at national conventions.

In December 1978, the president of the national organization advised both chapters that a motion to revoke their charters would be considered at a forthcoming meeting of the national board of directors in Tulsa. Shortly after receiving this notification, members of both chapters filed charges of discrimination with the Minnesota Department of Human Rights. The complaints alleged that the exclusion of women from full membership required by the national organization’s bylaws violated the Minnesota Human Rights Act (Act), which provides in part:


It is an unfair discriminatory practice:

To deny any person the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of a place of public accommodation because of race, color, creed, religion, disability, national origin or sex.



The term “place of public accommodation” is defined in the Act as “a business, accommodation, refreshment, entertainment, recreation, or transportation facility of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages or accommodations are extended, offered, sold, or otherwise made available to the public.”

After an investigation, the Commissioner of the Minnesota Department of Human Rights found probable cause to believe that the sanctions imposed on the local chapters by the national organization violated the statute and ordered that an evidentiary hearing be held before a state hearing examiner. Before that hearing took place, however, the national organization brought suit against various state officials, appellants here, in the United States District Court for the District of Minnesota, seeking declaratory and injunctive relief to prevent enforcement of the Act. The complaint alleged that, by requiring the organization to accept women as regular members, application of the Act would violate the male members’ constitutional rights of free speech and association. . . .
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II

Our decisions have referred to constitutionally protected “freedom of association” in two distinct senses. In one line of decisions, the Court has concluded that choices to enter into and maintain certain intimate human relationships must be secured against undue intrusion by the State because of the role of such relationships in safeguarding the individual freedom that is central to our constitutional scheme. In this respect, freedom of association receives protection as a fundamental element of personal liberty. In another set of decisions, the Court has recognized a right to associate for the purpose of engaging in those activities protected by the First Amendment — speech, assembly, petition for the redress of grievances, and the exercise of religion. The Constitution guarantees freedom of association of this kind as an indispensable means of preserving other individual liberties.

The intrinsic and instrumental features of constitutionally protected association may, of course, coincide. In particular, when the State interferes with individuals’ selection of those with whom they wish to join in a common endeavor, freedom of association in both of its forms may be implicated. The Jaycees contend that this is such a case. Still, the nature and degree of constitutional protection afforded freedom of association may vary depending on the extent to which one or the other aspect of the constitutionally protected liberty is at stake in a given case. We therefore find it useful to consider separately the effect of applying the Minnesota statute to the Jaycees on what could be called its members’ freedom of intimate association and their freedom of expressive association.


A

The Court has long recognized that, because the Bill of Rights is designed to secure individual liberty, it must afford the formation and preservation of certain kinds of highly personal relationships a substantial measure of sanctuary from unjustified interference by the State. E.g., Pierce v. Society of Sisters (1925); Meyer v. Nebraska (1923). Without precisely identifying every consideration that may underlie this type of constitutional protection, we have noted that certain kinds of personal bonds have played a critical role in the culture and traditions of the Nation by cultivating and transmitting shared ideals and beliefs; they thereby foster diversity and act as critical buffers between the individual and the power of the State. See, e.g., Griswold v. Connecticut (1965). Moreover, the constitutional shelter afforded such relationships reflects the realization that individuals draw much of their emotional enrichment from close ties with others. Protecting these relationships from unwarranted state interference therefore safeguards the ability independently to define one’s identity that is central to any concept of liberty. See, e.g., Stanley v. Georgia (1969).

The personal affiliations that exemplify these considerations, and that therefore suggest some relevant limitations on the relationships that might be entitled to this sort of constitutional protection, are those that attend the creation and sustenance of a family — marriage, childbirth, the raising and education of children, and cohabitation with one’s relatives. Family relationships, by their nature, involve deep attachments and commitments to the necessarily few other individuals with whom one shares not only a 860special community of thoughts, experiences, and beliefs but also distinctively personal aspects of one’s life. Among other things, therefore, they are distinguished by such attributes as relative smallness, a high degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship. As a general matter, only relationships with these sorts of qualities are likely to reflect the considerations that have led to an understanding of freedom of association as an intrinsic element of personal liberty. Conversely, an association lacking these qualities — such as a large business enterprise — seems remote from the concerns giving rise to this constitutional protection. Accordingly, the Constitution undoubtedly imposes constraints on the State’s power to control the selection of one’s spouse that would not apply to regulations affecting the choice of one’s fellow employees.

Between these poles, of course, lies a broad range of human relationships that may make greater or lesser claims to constitutional protection from particular incursions by the State. Determining the limits of state authority over an individual’s freedom to enter into a particular association therefore unavoidably entails a careful assessment of where that relationship’s objective characteristics locate it on a spectrum from the most intimate to the most attenuated of personal attachments. We need not mark the potentially significant points on this terrain with any precision. We note only that factors that may be relevant include size, purpose, policies, selectivity, congeniality, and other characteristics that in a particular case may be pertinent. In this case, however, several features of the Jaycees clearly place the organization outside of the category of relationships worthy of this kind of constitutional protection.

The undisputed facts reveal that the local chapters of the Jaycees are large and basically unselective groups. At the time of the state administrative hearing, the Minneapolis chapter had approximately 430 members, while the St. Paul chapter had about 400. Apart from age and sex, neither the national organization nor the local chapters employ any criteria for judging applicants for membership, and new members are routinely recruited and admitted with no inquiry into their backgrounds. In fact, a local officer testified that he could recall no instance in which an applicant had been denied membership on any basis other than age or sex. Furthermore, despite their inability to vote, hold office, or receive certain awards, women affiliated with the Jaycees attend various meetings, participate in selected projects, and engage in many of the organization’s social functions. Indeed, numerous nonmembers of both genders regularly participate in a substantial portion of activities central to the decision of many members to associate with one another, including many of the organization’s various community programs, awards ceremonies, and recruitment meetings.

In short, the local chapters of the Jaycees are neither small nor selective. Moreover, much of the activity central to the formation and maintenance of the association involves the participation of strangers to that relationship. Accordingly, we conclude that the Jaycees chapters lack the distinctive characteristics that might afford constitutional protection to the decision of its members to exclude women. We turn therefore to consider the extent to which application of the Minnesota statute to compel the Jaycees to accept women infringes the group’s freedom of expressive association.



B

An individual’s freedom to speak, to worship, and to petition the government for the redress of grievances could not be vigorously protected from interference by the 861State unless a correlative freedom to engage in group effort toward those ends were not also guaranteed. According protection to collective effort on behalf of shared goals is especially important in preserving political and cultural diversity and in shielding dissident expression from suppression by the majority. Consequently, we have long understood as implicit in the right to engage in activities protected by the First Amendment a corresponding right to associate with others in pursuit of a wide variety of political, social, economic, educational, religious, and cultural ends. In view of the various protected activities in which the Jaycees engages, that right is plainly implicated in this case.

Government actions that may unconstitutionally infringe upon this freedom can take a number of forms. Among other things, government may seek to impose penalties or withhold benefits from individuals because of their membership in a disfavored group; it may attempt to require disclosure of the fact of membership in a group seeking anonymity; and it may try to interfere with the internal organization or affairs of the group. By requiring the Jaycees to admit women as full voting members, the Minnesota Act works an infringement of the last type. There can be no clearer example of an intrusion into the internal structure or affairs of an association than a regulation that forces the group to accept members it does not desire. Such a regulation may impair the ability of the original members to express only those views that brought them together. Freedom of association therefore plainly presupposes a freedom not to associate. See Abood v. Detroit Board of Education (1977).

The right to associate for expressive purposes is not, however, absolute. Infringements on that right may be justified by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedoms. We are persuaded that Minnesota’s compelling interest in eradicating discrimination against its female citizens justifies the impact that application of the statute to the Jaycees may have on the male members’ associational freedoms.

On its face, the Minnesota Act does not aim at the suppression of speech, does not distinguish between prohibited and permitted activity on the basis of viewpoint, and does not license enforcement authorities to administer the statute on the basis of such constitutionally impressible criteria. Nor does the Jaycees contend that the Act has been applied in this case for the purpose of hampering the organization’s ability to express its views. Instead, . . . the Act reflects the State’s strong historical commitment to eliminating discrimination and assuring its citizens equal access to publicly available goods and services. That goal, which is unrelated to the suppression of expression, plainly serves compelling state interests of the highest order. . . .

By prohibiting gender discrimination in places of public accommodation, the Minnesota Act protects the State’s citizenry from a number of serious social and personal harms. In the context of reviewing state actions under the Equal Protection Clause, this Court has frequently noted that discrimination based on archaic and overbroad assumptions about the relative needs and capacities of the sexes forces individuals to labor under stereotypical notions that often bear no relationship to their actual abilities. It thereby both deprives persons of their individual dignity and denies society the benefits of wide participation in political, economic, and cultural life. These concerns are strongly implicated with respect to gender discrimination in the allocation of publicly available goods and services. . . . That stigmatizing injury, and the denial of equal opportunities that 862accompanies it, is surely felt as strongly by persons suffering discrimination on the basis of their sex as by those treated differently because of their race. . . .

In applying the Act to the Jaycees, the State has advanced those interests through the least restrictive means of achieving its ends. Indeed, the Jaycees has failed to demonstrate that the Act imposes any serious burdens on the male members’ freedom of expressive association. . . . The Act requires no change in the Jaycees’ creed of promoting the interests of young men, and it imposes no restrictions on the organization’s ability to exclude individuals with ideologies or philosophies different from those of its existing members. Moreover, the Jaycees already invites women to share the group’s views and philosophy and to participate in much of its training and community activities. Accordingly, any claim that admission of women as full voting members will impair a symbolic message conveyed by the very fact that women are not permitted to vote is attenuated at best. . . .

It is . . . arguable that, insofar as the Jaycees is organized to promote the views of young men whatever those views happen to be, admission of women as voting members will change the message communicated by the group’s speech because of the gender-based assumptions of the audience. Neither supposition, however, is supported by the record. In claiming that women might have a different attitude about such issues as the federal budget, school prayer, voting rights, and foreign relations, or that the organization’s public positions would have a different effect if the group were not “a purely young men’s association,” the Jaycees relies solely on unsupported generalizations about the relative interests and perspectives of men and women. Although such generalizations may or may not have a statistical basis in fact with respect to particular positions adopted by the Jaycees, we have repeatedly condemned legal decisionmaking that relies uncritically on such assumptions. In the absence of a showing far more substantial than that attempted by the Jaycees, we decline to indulge in the sexual stereotyping that underlies appellee’s contention that, by allowing women to vote, application of the Minnesota Act will change the content or impact of the organization’s speech.

In any event, even if enforcement of the Act causes some incidental abridgment of the Jaycees’ protected speech, that effect is no greater than is necessary to accomplish the State’s legitimate purposes. As we have explained, acts of invidious discrimination in the distribution of publicly available goods, services, and other advantages cause unique evils that government has a compelling interest to prevent — wholly apart from the point of view such conduct may transmit. Accordingly, like violence or other types of potentially expressive activities that produce special harms distinct from their communicative impact, such practices are entitled to no constitutional protection. In prohibiting such practices, the Minnesota Act therefore “responds precisely to the substantive problem which legitimately concerns” the State and abridges no more speech or associational freedom than is necessary to accomplish that purpose. . . .



The First Amendment does not mention a “right of association,” but does specifically protect “the right of the people peaceably to assemble.” If the Court had focused on this latter right, would the Jaycees have fared any better? Law professor John Inazu raised this question in his book Liberty’s Refuge: The Forgotten Freedom of Assembly (2012). To illustrate this point, he imagines a hypothetical dissent to Roberts v. United States Jaycees 863that would have emphasized the right of assembly. (What follows is an excerpt from a much longer hypothetical opinion.)


STUDY GUIDE


	Is it important that the right of assembly is an expressly enumerated right, whereas the right of association is not?

	What, if anything, does “assembly” suggest that “association” does not?

	Does this fictional opinion affect your assessment of the correctness of Roberts?




Justice Rutledge, dissenting.

The women’s soccer team at the University of North Carolina has won the past three national championships, a dominance reminiscent of the UCLA men’s basketball team a decade ago and unmatched anywhere else in amateur athletics today. Since 1950, the LPGA has hosted a women’s professional golf tour and now includes nationally televised tournaments and millions of dollars in annual prize money. Music has thrived (or perhaps suffered, depending on one’s perspective) with all-male groups like the Beatles and the Righteous Brothers, and all-female groups like the Pointer Sisters and the Bangles. All-black choirs perform gospel music, and the Mormon Tabernacle Choir consists of, well, Mormons. The Talmudical Institute of Upstate New York, the Holy Trinity Orthodox Seminary (Russian Orthodox), and Morehouse College admit only men to their programs; Barnard College, Bryn Mawr College, and Wellesley College admit only women. During the women’s movement in the early twentieth century, women organized around women-only banner meetings, balls, swimming races, potato sack races, baby shows, meals, pageants, and teatimes. Gay bars and gay political associations have flourished by limiting their membership to homosexuals. Sometimes discrimination is a good thing.

Of course, discrimination also has its costs. Those excluded — the Salt Lake atheist with perfect pitch, the male golfer with limited swing velocity but machinelike precision — are denied opportunities, privileges, and relationships they might otherwise have had. They may be harmed economically, socially, and psychologically. When groups exclude on the basis of characteristics like race, gender, or sexual orientation, the psychological harm of exclusion may also extend well beyond those who have actually sought acceptance to others who share their characteristics. For all of these reasons, there is much to be said for an antidiscrimination norm and the value of equality that underlies it. But our constitutionalism also recognizes values other than equality, including a meaningful pluralism that permits diverse groups to flourish within our polity. That liberty finds refuge in the freedom of assembly.

Respondent United States Jaycees is a nonprofit group that desires to exclude women from its membership. However much I may disagree with the Jaycees’s principles and practices, they fall within the boundaries of peaceable assembly, see U.S. Const., Amend. I. The majority’s decision to resolve this case under a different standard fails to account 864for the role of assembly in our constitutional framework and jeopardizes the tradition of dissent and free expression long recognized in this country.




I

The right of peaceable assembly guards “not solely religious or political” causes but also “secular causes,” great and small. Thomas v. Collins. We have expressly relied on the right of assembly to invalidate convictions for participating in meetings, De Jonge v. Oregon, organizing local chapters of a national group, Herndon v. Lowry, and speaking publicly without a proper license, Thomas v. Collins. As Justice Douglas once observed: “‘Peaceably to assemble’ as used in the First Amendment necessarily involves a coming together, whether regularly or spasmodically.” Gibson v. Florida Legislative Investigation Committee (Douglas, J., concurring).

The right of assembly “cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all civil and political institutions.” De Jonge. Only “the gravest abuses, endangering paramount interests, give occasion for permissible limitation.” Collins.



II

The majority fails to recognize the importance of protecting even those dissenting practices out of step with mainstream values. As we noted in Gilmore v. Montgomery, “the freedom to associate applies to the beliefs we share, and to those we consider reprehensible” and “tends to produce the diversity of opinion that oils the machinery of democratic government and insures peaceful, orderly change.” In that same decision, we quoted approvingly Justice Douglas’s assertion that “the associational rights which our system honors permit all white, all black, all brown, and all yellow clubs to be formed. They also permit all Catholic, all Jewish, or all agnostic clubs to be established. Government may not tell a man or woman who his or her associates must be. The individual can be as selective as he desires.” Gilmore (quoting Moose Lodge No. 107 v. Irvis (Douglas, J., dissenting)).

Our nation has long protected dissenting groups with the right of assembly. These groups often expressed views antithetical and even threatening to those who held political power. They included the Democratic-Republican Societies of the late eighteenth century, suffragists and abolitionists of the antebellum era, and groups advocating on behalf of labor, women, and racial minorities in the twentieth century. We have not always been so vigilant in our protection of civil liberties, and our fear-driven denials of the right of assembly mark some of the low points of our constitutional history. See, e.g., Dennis v. United States (upholding convictions of leaders of the Communist Party for their organizing and advocacy).

Notwithstanding our notable failures in cases like Dennis, we have usually sought to extend the right of assembly to favored and disfavored groups alike. Over the past few decades, we have carved out an important limitation on the protections of assembly in cases involving discrimination on the basis of race. Most of these cases involved places of public accommodation as that term is defined in the Civil Rights Act of 1964. See, 865e.g., Heart of Atlanta Motel v. United States (motel), Katzenbach v. McClung (restaurant), Daniel v. Paul (amusement park). We have never endorsed the legal fiction advanced by the Minnesota Supreme Court that a private group like the Jaycees is a place of public accommodation.

In a separate line of cases arising out of the civil rights era, we construed a Reconstruction era statute, the Civil Rights Act of 1866, to bar racial discrimination in the sale or lease of private property. In Jones v. Alfred H. Mayer, we reasoned that the 1866 Act reached these private transactions because “the exclusion of Negroes from white communities” reflected “the badges and incidents of slavery.” We extended the reach of Jones to membership in a community park and playground in Sullivan v. Little Hunting Park and a private swimming pool in Tillman v. Wheaton-Haven Recreation Association. Jones, Sullivan, and Tillman all involved sales or leases related to real property covered under the Fair Housing Act of 1968. Justice Harlan dissented in Sullivan because he thought that relying on the Civil Rights Act of 1866 rather than a straightforward application of the Fair Housing Act required a “vague and open-ended” construction that risked “grave constitutional issues should [the former] be extended too far into some types of private discrimination.” Today’s decision confirms the wisdom of his warning.



III

The majority’s category of “intimate association” builds upon a decontextualized understanding of privacy that artificially elevates certain groups to a special protected status. Its implicit distinction between intimate and nonintimate associations is unconvincing: all of the values, benefits, and attributes that the majority assigns to intimate associations are equally applicable to many if not most nonintimate associations. In my view, we should avoid creating a distinction of such constitutional significance where one is unwarranted.

The regrettable consequence of creating an unnecessary right of intimate association is that it jettisons those groups that fail to meet its arbitrary contours to a lower level of constitutional protection. In the majority’s words, “the nature and degree of constitutional protection afforded freedom of association may vary depending on the extent to which [intimate or expressive association] is at stake in a given case.” Indeed, the majority’s restriction of intimate associations to those “distinguished by such attributes as relative smallness, a high degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship,” would exclude most if not all of the groups that the right of assembly has protected throughout our nation’s history.



IV

The majority’s category of “expressive association” improperly construes the Jaycees as a means of expression and ignores that both its membership and its acts of gathering are forms of expression. We noted in NAACP v. Alabama that the “close nexus between the freedoms of speech and assembly” demonstrates that “effective advocacy of both public and private points of view, particularly controversial ones, 866is undeniably enhanced by group association.” The very existence of the Jaycees is a form of expression, and the forced inclusion of unwanted members unquestionably alters the content of that expression. As we stated in Griswold v. Connecticut, the related right of association “includes the right to express one’s attitudes or philosophies by membership in a group or by affiliation with it or by other lawful means.” As Justice Douglas once noted, “joining is a method of expression.” Lathrop v. Donohue (Douglas, J., dissenting).



V

In my view, the proper standard for determining the limits of group autonomy is through the right of assembly. We observed in Thomas v. Collins that because of the “preferred place given in our scheme to the great, the indispensable democratic freedoms secured by the First Amendment,” only “the gravest abuses, endangering paramount interests, give occasion for permissible limitation.” As we set forth in that opinion:


Where the line shall be placed in a particular application rests, not on such generalities, but on the concrete clash of particular interests and the community’s relative evaluation both of them and of how the one will be affected by the specific restriction, the other by its absence. That judgment in the first instance is for the legislative body. But in our system where the line can constitutionally be placed presents a question this Court cannot escape answering independently, whatever the legislative judgment, in the light of our constitutional tradition. And the answer, under that tradition, can be affirmative, to support an intrusion upon this domain, only if grave and impending public danger requires this.



The Jaycees is a peaceable, noncommercial assembly that presents no “grave and impending public danger.” Nor is this a case where the record evidences any compelling abuse of private power. The Jaycees is not the Jaybird Association. See Terry v. Adams.



VI

This case involves the clash of two fundamental values: equality and autonomy. On the one hand, the Jaycees’s membership requirements are inherently discriminatory and inconsistent with liberal ideals of equality. On the other hand, the group depends upon this discrimination for its very existence. We are left with a choice between two constitutional visions: a radical sameness that destroys dissenting traditions or the destabilizing difference of a meaningful pluralism. Honoring one ideal sacrifices the other.

The minimal constraints of peaceable assembly leave us with racists, bigots, and ideologues. They also leave us with difference. Peaceable assembly forces us to confront more honestly questions of what it means to live among dissenting, political, and expressive groups.

Because the Jaycees is a peaceable, noncommercial assembly and is otherwise entitled under our precedent to protect its autonomy and message in the ways it deems desirable, I respectfully dissent.
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STUDY GUIDE


	Does the deference given to the Boy Scouts in Dale resemble the deference given to the University of Texas in Fisher?

	In Dale, the Boy Scouts chose not to associate with a gay scoutmaster. Does your viewpoint on this fact affect how much deference should be afforded to the Boy Scouts? Does this viewpoint affect how the Court defers to the Boy Scouts? Is there a principled basis for the Court to determine when to give deference? Where does it come from? Text? Structure? Prudential considerations by the Court? The Court’s perception of its role in the political process?

	Both the Boy Scouts and the Jaycees excluded women. Do you see any relevant difference between the potential harms posed by these two policies?

	Dale was decided after Romer v. Evans (1996), but before Lawrence v. Texas (2003). What role, if any, do rights for gays and lesbians play in the difference between the majority and dissenting opinions?

	Is Dale still good law after Obergefell v. Hodges (2015)?







Boy Scouts of America v. Dale 530 U.S. 640 (2000)

Chief Justice Rehnquist delivered the opinion of the Court.

Petitioners are the Boy Scouts of America and the Monmouth Council, a division of the Boy Scouts of America (collectively, Boy Scouts). The Boy Scouts is a private, not-for-profit organization engaged in instilling its system of values in young people. The Boy Scouts asserts that homosexual conduct is inconsistent with the values it seeks to instill. Respondent is James Dale, a former Eagle Scout whose adult membership in the Boy Scouts was revoked when the Boy Scouts learned that he is an avowed homosexual and gay rights activist. The New Jersey Supreme Court held that New Jersey’s public accommodations law requires that the Boy Scouts admit Dale. This case presents the question whether applying New Jersey’s public accommodations law in this way violates the Boy Scouts’ First Amendment right of expressive association. We hold that it does. . . .


[image: Photograph of James Dale]

James Dale, an Eagle Scout, had his Boy Scout membership revoked because of his sexual orientation.

In Roberts v. United States Jaycees (1984), we observed that “implicit in the right to engage in activities protected by the First Amendment” is “a corresponding right to associate with others in pursuit of a wide variety of political, social, economic, educational, religious, and cultural ends.” This right is crucial in preventing the majority from imposing its views on groups that would rather express other, perhaps unpopular, ideas. 868Government actions that may unconstitutionally burden this freedom may take many forms, one of which is “intrusion into the internal structure or affairs of an association” like a “regulation that forces the group to accept members it does not desire.” Forcing a group to accept certain members may impair the ability of the group to express those views, and only those views, that it intends to express. Thus, “[f]reedom of association . . . plainly presupposes a freedom not to associate.”

The forced inclusion of an unwanted person in a group infringes the group’s freedom of expressive association if the presence of that person affects in a significant way the group’s ability to advocate public or private viewpoints. But the freedom of expressive association, like many freedoms, is not absolute. We have held that the freedom could be overridden “by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedoms.” Roberts.


In 1907, British General Robert Baden-Powell founded the Boy Scout movement in the United Kingdom. Two years later, Chicago publisher W.D. Boyce visited London. Legend has it that he lost his way in the pea soup fog of London. A Scout came to his aid and guided him to his destination. The boy declined Boyce’s tip because he was performing a good deed. Boyce soon met with General Baden-Powell to learn more about the Scouting program. Boyce founded the Boy Scouts of America after returning to the United States in 1910.



To determine whether a group is protected by the First Amendment’s expressive associational right, we must determine whether the group engages in “expressive association.” The First Amendment’s protection of expressive association is not reserved for advocacy groups. But to come within its ambit, a group must engage in some form of expression, whether it be public or private. . . .

The record reveals the following. The Boy Scouts is a private, nonprofit organization. According to its mission statement:


It is the mission of the Boy Scouts of America to serve others by helping to instill values in young people and, in other ways, to prepare them to make ethical choices over their lifetime in achieving their full potential.



Thus, the general mission of the Boy Scouts is clear: “[T]o instill values in young people.” The Boy Scouts seeks to instill these values by having its adult leaders spend time with the youth members, instructing and engaging them in activities like camping, archery, and fishing. During the time spent with the youth members, the scoutmasters and assistant scoutmasters inculcate them with the Boy Scouts’ values — both expressly and by example. It seems indisputable that an association that seeks to transmit such a system of values engages in expressive activity.

Given that the Boy Scouts engages in expressive activity, we must determine whether the forced inclusion of Dale as an assistant scoutmaster would significantly affect the Boy Scouts’ ability to advocate public or private viewpoints. This inquiry necessarily requires us first to explore, to a limited extent, the nature of the Boy Scouts’ view of homosexuality.

The values the Boy Scouts seeks to instill are “based on” those listed in the Scout Oath and Law. The Boy Scouts explains that the Scout Oath and Law provide “a positive moral code for living; they are a list of ‘do’s’ rather than ‘don’ts.’” The Boy 869Scouts asserts that homosexual conduct is inconsistent with the values embodied in the Scout Oath and Law, particularly with the values represented by the terms “morally straight” and “clean.”

Obviously, the Scout Oath and Law do not expressly mention sexuality or sexual orientation. And the terms “morally straight” and “clean” are by no means self-defining. Different people would attribute to those terms very different meanings. For example, some people may believe that engaging in homosexual conduct is not at odds with being “morally straight” and “clean.” And others may believe that engaging in homosexual conduct is contrary to being “morally straight” and “clean.” The Boy Scouts says it falls within the latter category. . . .

[I]t is not the role of the courts to reject a group’s expressed values because they disagree with those values or find them internally inconsistent. The Boy Scouts asserts that it “teach[es] that homosexual conduct is not morally straight,” and that it does “not want to promote homosexual conduct as a legitimate form of behavior.” We accept the Boy Scouts’ assertion. We need not inquire further to determine the nature of the Boy Scouts’ expression with respect to homosexuality. But because the record before us contains written evidence of the Boy Scouts’ viewpoint, we look to it as instructive, if only on the question of the sincerity of the professed beliefs. . . . We cannot doubt that the Boy Scouts sincerely holds this view.

We must then determine whether Dale’s presence as an assistant scoutmaster would significantly burden the Boy Scouts’ desire to not “promote homosexual conduct as a legitimate form of behavior.” As we give deference to an association’s assertions regarding the nature of its expression, we must also give deference to an association’s view of what would impair its expression. That is not to say that an expressive association can erect a shield against antidiscrimination laws simply by asserting that mere acceptance of a member from a particular group would impair its message. But here Dale, by his own admission, is one of a group of gay Scouts who have “become leaders in their community and are open and honest about their sexual orientation.” Dale was the copresident of a gay and lesbian organization at college and remains a gay rights activist. Dale’s presence in the Boy Scouts would, at the very least, force the organization to send a message, both to the youth members and the world, that the Boy Scouts accepts homosexual conduct as a legitimate form of behavior.

Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. (1995) is illustrative on this point. There we considered whether the application of Massachusetts’ public accommodations law to require the organizers of a private St. Patrick’s Day parade to include among the marchers an Irish-American gay, lesbian, and bisexual group, GLIB, violated the parade organizers’ First Amendment rights. We noted that the parade organizers did not wish to exclude the GLIB members because of their sexual orientations, but because they wanted to march behind a GLIB banner. We observed:


[A]contingent marching behind the organization’s banner would at least bear witness to the fact that some Irish are gay, lesbian, or bisexual, and the presence of the organized marchers would suggest their view that people of their sexual orientations have as much claim to unqualified social acceptance as heterosexuals. . . . The parade’s organizers may not believe these facts about Irish sexuality to be so, or they may object to unqualified social acceptance of gays and lesbians or have some other reason for wishing to keep GLIB’s message out of the parade. But whatever the reason, it boils down to the choice of a speaker not to propound a particular point of view, and that choice is presumed to lie beyond the government’s power to control.
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Here, we have found that the Boy Scouts believes that homosexual conduct is inconsistent with the values it seeks to instill in its youth members; it will not “promote homosexual conduct as a legitimate form of behavior.” As the presence of GLIB in Boston’s St. Patrick’s Day parade would have interfered with the parade organizers’ choice not to propound a particular point of view, the presence of Dale as an assistant scoutmaster would just as surely interfere with the Boy Scouts’ choice not to propound a point of view contrary to its beliefs. . . .

Having determined that the Boy Scouts is an expressive association and that the forced inclusion of Dale would significantly affect its expression, we inquire whether the application of New Jersey’s public accommodations law to require that the Boy Scouts accept Dale as an assistant scoutmaster runs afoul of the Scouts’ freedom of expressive association. We conclude that it does.

State public accommodations laws were originally enacted to prevent discrimination in traditional places of public accommodation — like inns and trains. Over time, the public accommodations laws have expanded to cover more places. New Jersey’s statutory definition of “[a] place of public accommodation” is extremely broad. The term is said to “include, but not be limited to,” a list of over 50 types of places. Many on the list are what one would expect to be places where the public is invited. For example, the statute includes as places of public accommodation taverns, restaurants, retail shops, and public libraries. But the statute also includes places that often may not carry with them open invitations to the public, like summer camps and roof gardens. In this case, the New Jersey Supreme Court went a step further and applied its public accommodations law to a private entity without even attempting to tie the term “place” to a physical location. As the definition of “public accommodation” has expanded from clearly commercial entities, such as restaurants, bars, and hotels, to membership organizations such as the Boy Scouts, the potential for conflict between state public accommodations laws and the First Amendment rights of organizations has increased.

We recognized in cases such as Roberts . . . that States have a compelling interest in eliminating discrimination against women in public accommodations. But in each of these cases we went on to conclude that the enforcement of these statutes would not materially interfere with the ideas that the organization sought to express. In Roberts, we said “[i]ndeed, the Jaycees has failed to demonstrate . . . any serious burden on the male members’ freedom of expressive association.” . . . We thereupon concluded in each of these cases that the organizations’ First Amendment rights were not violated by the application of the States’ public accommodations laws. . . . And in the associational freedom cases . . . , after finding a compelling state interest, the Court went on to examine whether or not the application of the state law would impose any “serious burden” on the organization’s rights of expressive association. So in these cases, the associational interest in freedom of expression has been set on one side of the scale, and the State’s interest on the other.

Dale contends that we should apply the intermediate standard of review enunciated in United States v. O’Brien (1968), to evaluate the competing interests. There the Court enunciated a four-part test for review of a governmental regulation that has only an incidental effect on protected speech — in that case the symbolic burning of a draft card. A law prohibiting the destruction of draft cards only incidentally affects the free speech rights of those who happen to use a violation of that law as a symbol of protest. But New Jersey’s public accommodations law directly and immediately affects associational rights, 871in this case associational rights that enjoy First Amendment protection. Thus, O’Brien is inapplicable. . . .

We have already concluded that a state requirement that the Boy Scouts retain Dale as an assistant scoutmaster would significantly burden the organization’s right to oppose or disfavor homosexual conduct. The state interests embodied in New Jersey’s public accommodations law do not justify such a severe intrusion on the Boy Scouts’ rights to freedom of expressive association. That being the case, we hold that the First Amendment prohibits the State from imposing such a requirement through the application of its public accommodations law.

Justice Stevens’ dissent makes much of its observation that the public perception of homosexuality in this country has changed. Indeed, it appears that homosexuality has gained greater societal acceptance. But this is scarcely an argument for denying First Amendment protection to those who refuse to accept these views. The First Amendment protects expression, be it of the popular variety or not. See, e.g., Texas v. Johnson (1989) (holding that Johnson’s conviction for burning the American flag violates the First Amendment); Brandenburg v. Ohio (1969) (holding that a Ku Klux Klan leader’s conviction for advocating unlawfulness as a means of political reform violates the First Amendment). And the fact that an idea may be embraced and advocated by increasing numbers of people is all the more reason to protect the First Amendment rights of those who wish to voice a different view. . . .

We are not, as we must not be, guided by our views of whether the Boy Scouts’ teachings with respect to homosexual conduct are right or wrong; public or judicial disapproval of a tenet of an organization’s expression does not justify the State’s effort to compel the organization to accept members where such acceptance would derogate from the organization’s expressive message. “While the law is free to promote all sorts of conduct in place of harmful behavior, it is not free to interfere with speech for no better reason than promoting an approved message or discouraging a disfavored one, however enlightened either purpose may strike the government.” Hurley. . . .

Justice Stevens, with whom Justice Souter, Justice Ginsburg, and Justice Breyer join, dissenting.

New Jersey “prides itself on judging each individual by his or her merits” and on being “in the vanguard in the fight to eradicate the cancer of unlawful discrimination of all types from our society.” Since 1945, it has had a law against discrimination. The law broadly protects the opportunity of all persons to obtain the advantages and privileges “of any place of public accommodation.” The New Jersey Supreme Court’s construction of the statutory definition of a “place of public accommodation” has given its statute a more expansive coverage than most similar state statutes. And as amended in 1991, the law prohibits discrimination on the basis of nine different traits including an individual’s “sexual orientation.” The question in this case is whether that expansive construction trenches on the federal constitutional rights of the Boy Scouts of America (BSA). . . .

BSA’s claim finds no support in our cases. We have recognized “a right to associate for the purpose of engaging in those activities protected by the First Amendment — speech, assembly, petition for the redress of grievances, and the exercise of religion.” Roberts v. United States Jaycees (1984). And we have acknowledged that “when the State interferes with individuals’ selection of those with whom they wish to join in a common endeavor, 872freedom of association . . . may be implicated.” But “[t]he right to associate for expressive purposes is not . . . absolute”; rather, “the nature and degree of constitutional protection afforded freedom of association may vary depending on the extent to which . . . the constitutionally protected liberty is at stake in a given case.” . . . In fact, until today, we have never once found a claimed right to associate in the selection of members to prevail in the face of a State’s antidiscrimination law. To the contrary, we have squarely held that a State’s antidiscrimination law does not violate a group’s right to associate simply because the law conflicts with that group’s exclusionary membership policy. . . .

Several principles are made perfectly clear by Jaycees. . . . First, to prevail on a claim of expressive association in the face of a State’s antidiscrimination law, it is not enough simply to engage in some kind of expressive activity. . . . Second, it is not enough to adopt an openly avowed exclusionary membership policy. . . . Third, it is not sufficient merely to articulate some connection between the group’s expressive activities and its exclusionary policy. . . .

Rather, in Jaycees, we asked whether Minnesota’s Human Rights Law requiring the admission of women “impose[d] any serious burdens” on the group’s “collective effort on behalf of [its] shared goals.” (emphases added). Notwithstanding the group’s obvious publicly stated exclusionary policy, we did not view the inclusion of women as a “serious burden” on the Jaycees’ ability to engage in the protected speech of its choice. . . . The relevant question is whether the mere inclusion of the person at issue would “impose any serious burden,” “affect in any significant way,” or be “a substantial restraint upon” the organization’s “shared goals,” “basic goals,” or “collective effort to foster beliefs.” Accordingly, it is necessary to examine what, exactly, are BSA’s shared goals and the degree to which its expressive activities would be burdened, affected, or restrained by including homosexuals.

The evidence before this Court makes it exceptionally clear that BSA has, at most, simply adopted an exclusionary membership policy and has no shared goal of disapproving of homosexuality. BSA’s mission statement and federal charter say nothing on the matter; its official membership policy is silent; its Scout Oath and Law — and accompanying definitions — are devoid of any view on the topic; its guidance for Scouts and Scoutmasters on sexuality declare that such matters are “not construed to be Scouting’s proper area,” but are the province of a Scout’s parents and pastor; and BSA’s posture respecting religion tolerates a wide variety of views on the issue of homosexuality. Moreover, there is simply no evidence that BSA otherwise teaches anything in this area, or that it instructs Scouts on matters involving homosexuality in ways not conveyed in the Boy Scout or Scoutmaster Handbooks. In short, Boy Scouts of America is simply silent on homosexuality. There is no shared goal or collective effort to foster a belief about homosexuality at all — let alone one that is significantly burdened by admitting homosexuals.

As in Jaycees, there is “no basis in the record for concluding that admission of [homosexuals] will impede the [Boy Scouts’] ability to engage in [its] protected activities or to disseminate its preferred views” and New Jersey’s law “requires no change in [BSA’s] creed.” . . . The evidence relied on by the Court is not to the contrary. The undisclosed 1978 policy certainly adds nothing to the actual views disseminated to the Scouts. It simply says that homosexuality is not “appropriate.” . . . As for BSA’s post-revocation statements, at most they simply adopt a policy of discrimination, which is no more dispositive 873than the openly discriminatory policies held insufficient in Jaycees. . . . [T]here is no evidence here that BSA’s policy was necessary to — or even a part of — BSA’s expressive activities or was ever taught to Scouts.

Equally important is BSA’s failure to adopt any clear position on homosexuality. BSA’s temporary, though ultimately abandoned, view that homosexuality is incompatible with being “morally straight” and “clean” is a far cry from the clear, unequivocal statement necessary to prevail on its claim. Despite the solitary sentences in the 1991 and 1992 policies, the group continued to disclaim any single religious or moral position as a general matter and actively eschewed teaching any lesson on sexuality. It also continued to define “morally straight” and “clean” in the Boy Scout and Scoutmaster Handbooks without any reference to homosexuality. As noted earlier, nothing in our cases suggests that a group can prevail on a right to expressive association if it, effectively, speaks out of both sides of its mouth. A State’s antidiscrimination law does not impose a “serious burden” or a “substantial restraint” upon the group’s “shared goals” if the group itself is unable to identify its own stance with any clarity.


IV

The majority pretermits this entire analysis. It finds that BSA in fact “teach[es] that homosexual conduct is not morally straight.” This conclusion, remarkably, rests entirely on statements in BSA’s briefs. Moreover, the majority insists that we must “give deference to an association’s assertions regarding the nature of its expression” and “we must also give deference to an association’s view of what would impair its expression.” So long as the record “contains written evidence” to support a group’s bare assertion, “[w]e need not inquire further.” Once the organization “asserts” that it engages in particular expression, “[w]e cannot doubt” the truth of that assertion.

This is an astounding view of the law. I am unaware of any previous instance in which our analysis of the scope of a constitutional right was determined by looking at what a litigant asserts in his or her brief and inquiring no further. It is even more astonishing in the First Amendment area, because, as the majority itself acknowledges, “we are obligated to independently review the factual record.” It is an odd form of independent review that consists of deferring entirely to whatever a litigant claims. But the majority insists that our inquiry must be “limited,” because “it is not the role of the courts to reject a group’s expressed values because they disagree with those values or find them internally inconsistent.”

But nothing in our cases calls for this Court to do any such thing. An organization can adopt the message of its choice, and it is not this Court’s place to disagree with it. But we must inquire whether the group is, in fact, expressing a message (whatever it may be) and whether that message (if one is expressed) is significantly affected by a State’s anti-discrimination law. More critically, that inquiry requires our independent analysis, rather than deference to a group’s litigating posture. Reflection on the subject dictates that such an inquiry is required.

Surely there are instances in which an organization that truly aims to foster a belief at odds with the purposes of a State’s antidiscrimination laws will have a First Amendment right to association that precludes forced compliance with those laws. But that right is not a freedom to discriminate at will, nor is it a right to maintain an exclusionary 874membership policy simply out of fear of what the public reaction would be if the group’s membership were opened up. It is an implicit right designed to protect the enumerated rights of the First Amendment, not a license to act on any discriminatory impulse. To prevail in asserting a right of expressive association as a defense to a charge of violating an antidiscrimination law, the organization must at least show it has adopted and advocated an unequivocal position inconsistent with a position advocated or epitomized by the person whom the organization seeks to exclude. If this Court were to defer to whatever position an organization is prepared to assert in its briefs, there would be no way to mark the proper boundary between genuine exercises of the right to associate, on the one hand, and sham claims that are simply attempts to insulate nonexpressive private discrimination, on the other hand. Shielding a litigant’s claim from judicial scrutiny would, in turn, render civil rights legislation a nullity, and turn this important constitutional right into a farce. Accordingly, the Court’s prescription of total deference will not do. . . .

The majority, though, does not rest its conclusion on the claim that Dale will use his position as a bully pulpit. Rather, it contends that Dale’s mere presence among the Boy Scouts will itself force the group to convey a message about homosexuality — even if Dale has no intention of doing so. . . . The majority’s argument relies exclusively on Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. (1995). . . . Dale’s inclusion in the Boy Scouts is nothing like the case in Hurley. His participation sends no cognizable message to the Scouts or to the world. Unlike GLIB, Dale did not carry a banner or a sign; he did not distribute any fact sheet; and he expressed no intent to send any message. If there is any kind of message being sent, then, it is by the mere act of joining the Boy Scouts. Such an act does not constitute an instance of symbolic speech under the First Amendment. . . .

The only apparent explanation for the majority’s holding, then, is that homosexuals are simply so different from the rest of society that their presence alone — unlike any other individual’s — should be singled out for special First Amendment treatment. Under the majority’s reasoning, an openly gay male is irreversibly affixed with the label “homosexual.” That label, even though unseen, communicates a message that permits his exclusion wherever he goes. His openness is the sole and sufficient justification for his ostracism. Though unintended, reliance on such a justification is tantamount to a constitutionally prescribed symbol of inferiority. As counsel for the BSA remarked, Dale “put a banner around his neck when he . . . got himself into the newspaper. . . . He created a reputation. . . . He can’t take that banner off. He put it on himself and, indeed, he has continued to put it on himself.”

Another difference between this case and Hurley lies in the fact that Hurley involved the parade organizers’ claim to determine the content of the message they wish to give at a particular time and place. . . . Generally, a private person or a private organization has a right to refuse to broadcast a message with which it disagrees, and a right to refuse to contradict or garble its own specific statement at any given place or time by including the messages of others. An expressive association claim, however, normally involves the avowal and advocacy of a consistent position on some issue over time. This is why a different kind of scrutiny must be given to an expressive association claim, lest the right of expressive association simply turn into a right to discriminate whenever some group can think of an expressive object that would seem to be inconsistent with the admission 875of some person as a member or at odds with the appointment of a person to a leadership position in the group.

Furthermore, it is not likely that BSA would be understood to send any message, either to Scouts or to the world, simply by admitting someone as a member. Over the years, BSA has generously welcomed over 87 million young Americans into its ranks. In 1992 over one million adults were active BSA members. The notion that an organization of that size and enormous prestige implicitly endorses the views that each of those adults may express in a non-Scouting context is simply mind-boggling. Indeed, in this case there is no evidence that the young Scouts in Dale’s troop, or members of their families, were even aware of his sexual orientation, either before or after his public statements at Rutgers University. . . .

The State of New Jersey has decided that people who are open and frank about their sexual orientation are entitled to equal access to employment as school teachers, police officers, librarians, athletic coaches, and a host of other jobs filled by citizens who serve as role models for children and adults alike. Dozens of Scout units throughout the State are sponsored by public agencies, such as schools and fire departments, that employ such role models. BSA’s affiliation with numerous public agencies that comply with New Jersey’s law against discrimination cannot be understood to convey any particular message endorsing or condoning the activities of all these people. . . .



In 2014, the Boy Scouts of America changed its policy, so that “[n]o youth may be denied membership in the Boy Scouts of America on the basis of sexual orientation or preference alone.” The following year, the BSA changed its policy with respect to excluding gay adults from leadership positions. In 2017, the BSA changed its policy to permit transgender boys to enroll in Scouting programs. In 2018, the organization changed its policy again to permit girls to enroll in Scouting programs.








	* [Part II-B-I was only joined by Chief Justice Roberts and Justices Kavanaugh and Barrett. — Eds.]

	* [Part III-A was joined by Chief Justice Roberts and Justices Thomas, Alito, Gorsuch, Kavanaugh, and Barrett. — Eds.]

	* [Part III-B was joined by Chief Justice Roberts and Justices Alito, Gorsuch, Kavanaugh, and Barrett. — Eds.]

	* Here the State’s assurances of confidentiality are not worth much. The dissent acknowledges that the Foundation and Law Center “have unquestionably provided evidence that their donors face a reasonable probability of threats, harassment, and reprisals if their affiliations are made public,” but it concludes that the petitioners have no cause for concern because the Attorney General “has implemented security measures to ensure that Schedule B information remains confidential.” Post (opinion of SOTOMAYOR, J.). The District Court — whose findings, again, we review only for clear error — disagreed. After two full bench trials, the court found that the Attorney General’s promise of confidentiality “rings hollow,” and that “[d]onors and potential donors would be reasonably justified in a fear of disclosure.” . . . During the course of litigation, the Foundation identified nearly 2,000 confidential Schedule Bs that had been inadvertently posted to the Attorney General’s website, including dozens that were found the day before trial. One of the Foundation’s expert witnesses also discovered that he was able to access hundreds of thousands of confidential documents on the website simply by changing a digit in the URL. The court found after trial that “the amount of careless mistakes made by the Attorney General’s Registry is shocking.”

	5 The Court claims that “broadly stifle” refers “to the scope of challenged restrictions” rather than “the severity of any demonstrated burden.” That reading ignores the verb “stifle” and its object, “fundamental personal liberties.” The Court wishes the sentence said that a government interest “cannot be pursued by [broad] means.” It does not. . . .

	7 Although in the Court’s view, the actual risk of reprisals is apparently irrelevant, the Court notes that the District Court concluded that California’s attorney general could not ensure the confidentiality of Schedule B information. But the Ninth Circuit held this finding to be clearly erroneous because the District Court rested its conclusion “solely on the state’s past inability to ensure confidentiality.” The District Court never explained why the current security measures were insufficient to protect donors’ confidentiality. As the Ninth Circuit observed, “the changes the Attorney General has adopted since those breaches occurred” show that the “risk of inadvertent disclosure of any Schedule B information in the future is small, and the risk of inadvertent disclosure of the plaintiffs’ Schedule B information in particular is smaller still.”

	31 This view has long been held. James Madison, the First Amendment’s author, wrote in defense of religious liberty: “Who does not see . . . [t]hat the same authority which can force a citizen to contribute three pence only of his property for the support of any one establishment, may force him to conform to any other establishment in all cases whatsoever?” Thomas Jefferson agreed that “to compel a man to furnish contributions of money for the propagation of opinions which he disbelieves, is sinful and tyrannical.”

	* Adam Liptak, Ruth Bader Ginsburg, No Fan of Donald Trump, Critiques Latest Term, N.Y. Times, July 10, 2016.

	28 Unfortunately, the dissent sees the need to resort to accusations that we are acting like “black-robed rulers” who have shut down an “energetic policy debate.” We certainly agree that judges should not “overrid[e] citizens’ choices” or “pick the winning side,” — unless the Constitution commands that they do so. But when a federal or state law violates the Constitution, the American doctrine of judicial review requires us to enforce the Constitution. Here, States with agency-fee laws have abridged fundamental free speech rights. In holding that these laws violate the Constitution, we are simply enforcing the First Amendment as properly understood, “[t]he very purpose of [which] was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts.” West Virginia Bd. of Ed. v. Barnette (1943).

	4 And then, after ostensibly turning to stare decisis, the majority spends another four pages insisting that Abood was “not well reasoned,” which is just more of the same.
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CHAPTER 11 The Free Exercise of Religion

ASSIGNMENT 1

The First Amendment begins: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof....” The last portion of these provisions is referred to as the Free Exercise Clause. The cases in this chapter all concern the same underlying issue: What happens when the government burdens conduct that is part of a person’s claimed religious practice? Specifically, does the Free Exercise Clause allow the judiciary to create an exemption to such laws? In Section A, we consider the distinction introduced by the Court in the nineteenth century between religious conduct and religious belief. And in Section B, we read modern cases in which the Court resolved conflicts between the exercise of religion and generally applicable laws.


A. BELIEF VS. CONDUCT

In the 1820s, Joseph Smith, Jr. founded the Church of Jesus Christ of Latter-day Saints in western New York. Members of this Church were referred to as “Mormons.” This designation, which comes from the Book of Mormon, one of the faith’s religious texts, was considered a pejorative term.

To avoid persecution in New York, in 1831, the members moved to Ohio. Soon, conflicts arose, and the members moved to Missouri in 1838. Once again, conflicts arose. The governor issued an “extermination order” that expelled the group from the 878state. The members then fled to Illinois. Here too, tensions escalated. In 1844, a mob killed Smith. After Smith’s death, most Mormons followed Brigham Young, a church leader, to the west. They eventually settled in the Utah Territory. Brigham Young became the president of the Church of Jesus Christ of Latter-day Saints in 1847, and served until his death in 1877. He founded Salt Lake City and served as the first governor of the Utah Territory.

Most people today are unaware of the deep-rooted animus that once existed toward Mormons and their doctrine of polygamy. (The Church of Jesus Christ of Latter-day Saints officially renounced this practice in 1890.) Our next case, Reynolds v. United States (1878) considered whether the federal government could prohibit polygamy.


[image: Photograph of Brigham Young]

Brigham Young


STUDY GUIDE


	The Reynolds Court draws a distinction between “conduct” and “belief.” Does the wording of the First Amendment support this distinction?

	The conduct at issue in Reynolds — polygamy — was prohibited because it clashed with the religious beliefs of the majority. Would the outcome change if the conduct instead clashed with the majority’s moral beliefs? Does either consideration justify a prohibition on polygamy?

	What enumerated power is the federal government exercising here?

	Here, the state did not recognize Reynolds’s second marriage. Rather, the defendant considered his second marriage to be sanctified by his religious beliefs; he did not claim to be legally married. Can the government still punish this conduct?





Reynolds v. United States 98 U.S. 145 (1878)

[George Reynolds was indicted in the District Court of the Territory of Utah. He was charged with bigamy, in violation of Section 5352 of the Revised Statutes, which provides in part: “Every person having a husband or wife living, who marries another, whether married or single, in a Territory, or other place over which the United States have exclusive jurisdiction, is guilty of bigamy, and shall be punished by a fine of not more than $500, and by imprisonment for a term of not more than five years.” — Eds.]
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Mr. Chief Justice Waite delivered the opinion of the court. . . .

On the trial, the plaintiff in error, the accused, proved that at the time of his alleged second marriage he was, and for many years before had been, a member of the Church of Jesus Christ of Latter-day Saints, commonly called the Mormon Church, and a believer in its doctrines; that it was an accepted doctrine of that church “that it was the duty of male members of said church, circumstances permitting, to practise polygamy; . . . that this duty was enjoined by different books which the members of said church believed to be of divine origin, and among others the Holy Bible, and also that the members of the church believed that the practice of polygamy was directly enjoined upon the male members thereof by the Almighty God, in a revelation to Joseph Smith, the founder and prophet of said church; that the failing or refusing to practise polygamy by such male members of said church, when circumstances would admit, would be punished, and that the penalty for such failure and refusal would be damnation in the life to come.” He also proved “that he had received permission from the recognized authorities in said church to enter into polygamous marriage; . . . that Daniel H. Wells, one having authority in said church to perform the marriage ceremony, married the said defendant on or about the time the crime is alleged to have been committed, to some woman by the name of Schofield, and that such marriage ceremony was performed under and pursuant to the doctrines of said church.” . . .

[T]he question is raised, whether religious belief can be accepted as a justification of an overt act made criminal by the law of the land. The inquiry is not as to the power of Congress to prescribe criminal laws for the Territories, but as to the guilt of one who knowingly violates a law which has been properly enacted, if he entertains a religious belief that the law is wrong. Congress cannot pass a law for the government of the Territories which shall prohibit the free exercise of religion. The first amendment to the Constitution expressly forbids such legislation. Religious freedom is guaranteed everywhere throughout the United States, so far as congressional interference is concerned. The question to be determined is, whether the law now under consideration comes within this prohibition.

The word “religion” is not defined in the Constitution. We must go elsewhere, therefore, to ascertain its meaning, and nowhere more appropriately, we think, than to the history of the times in the midst of which the provision was adopted. The precise point of the inquiry is, what is the religious freedom which has been guaranteed.

Before the adoption of the Constitution, attempts were made in some of the colonies and States to legislate not only in respect to the establishment of religion, but in respect to its doctrines and precepts as well. The people were taxed, against their will, for the support of religion, and sometimes for the support of particular sects to whose tenets they could not and did not subscribe. Punishments were prescribed for a failure to attend upon public worship, and sometimes for entertaining heretical opinions. The controversy upon this general subject was animated in many of the States, but seemed at last to culminate in Virginia. In 1784, the House of Delegates of that State having under consideration “a bill establishing provision for teachers of the Christian religion,” postponed it until the next session, and directed that the bill should be published and distributed, and that the people be requested “to signify their opinion respecting the adoption of such a bill at the next session of assembly.”
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This brought out a determined opposition. Amongst others, Mr. Madison prepared a “Memorial and Remonstrance,” which was widely circulated and signed, and in which he demonstrated “that religion, or the duty we owe the Creator,” was not within the cognizance of civil government. At the next session the proposed bill was not only defeated, but another, “for establishing religious freedom,” drafted by Mr. Jefferson, was passed. In the preamble of this act religious freedom is defined; and after a recital “that to suffer the civil magistrate to intrude his powers into the field of opinion, and to restrain the profession or propagation of principles on supposition of their ill tendency, is a dangerous fallacy which at once destroys all religious liberty,” it is declared “that it is time enough for the rightful purposes of civil government for its officers to interfere when principles break out into overt acts against peace and good order.” In these two sentences is found the true distinction between what properly belongs to the church and what to the State.

In a little more than a year after the passage of this statute the convention met which prepared the Constitution of the United States. Of this convention Mr. Jefferson was not a member, he being then absent as minister to France. As soon as he saw the draft of the Constitution proposed for adoption, he, in a letter to a friend, expressed his disappointment at the absence of an express declaration insuring the freedom of religion, but was willing to accept it as it was, trusting that the good sense and honest intentions of the people would bring about the necessary alterations. Five of the States, while adopting the Constitution, proposed amendments. Three — New Hampshire, New York, and Virginia — included in one form or another a declaration of religious freedom in the changes they desired to have made, as did also North Carolina, where the convention at first declined to ratify the Constitution until the proposed amendments were acted upon. Accordingly, at the first session of the first Congress the amendment now under consideration was proposed with others by Mr. Madison. It met the views of the advocates of religious freedom, and was adopted. Mr. Jefferson afterwards, in reply to an address to him by a committee of the Danbury Baptist Association, took occasion to say: “Believing with you that religion is a matter which lies solely between man and his God; that he owes account to none other for his faith or his worship; that the legislative powers of the government reach actions only, and not opinions, — I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should ‘make no law respecting an establishment of religion or prohibiting the free exercise thereof,’ thus building a wall of separation between church and State. Adhering to this expression of the supreme will of the nation in behalf of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend to restore man to all his natural rights, convinced he has no natural right in opposition to his social duties.” Coming as this does from an acknowledged leader of the advocates of the measure, it may be accepted almost as an authoritative declaration of the scope and effect of the amendment thus secured. Congress was deprived of all legislative power over mere opinion, but was left free to reach actions which were in violation of social duties or subversive of good order.

Polygamy has always been odious among the northern and western nations of Europe, and, until the establishment of the Mormon Church, was almost exclusively a feature of the life of Asiatic and of African people. At common law, the second marriage was always void, and from the earliest history of England polygamy has been treated as an offence against society. After the establishment of the ecclesiastical courts, and 881until the time of James I, it was punished through the instrumentality of those tribunals, not merely because ecclesiastical rights had been violated, but because upon the separation of the ecclesiastical courts from the civil the ecclesiastical were supposed to be the most appropriate for the trial of matrimonial causes and offences against the rights of marriage, just as they were for testamentary causes and the settlement of the estates of deceased persons.

By the statute of 1 James I, the offence, if committed in England or Wales, was made punishable in the civil courts, and the penalty was death. As this statute was limited in its operation to England and Wales, it was at a very early period re-enacted, generally with some modifications, in all the colonies. In connection with the case we are now considering, it is a significant fact that on the 8th of December, 1788, after the passage of the act establishing religious freedom, and after the convention of Virginia had recommended as an amendment to the Constitution of the United States the declaration in a bill of rights that “all men have an equal, natural, and unalienable right to the free exercise of religion, according to the dictates of conscience,” the legislature of that State substantially enacted the statute of James I, death penalty included, because, as recited in the preamble, “it hath been doubted whether bigamy or poligamy be punishable by the laws of this Commonwealth.” 12 Hening’s Stat. 691. From that day to this we think it may safely be said there never has been a time in any State of the Union when polygamy has not been an offence against society, cognizable by the civil courts and punishable with more or less severity. In the face of all this evidence, it is impossible to believe that the constitutional guaranty of religious freedom was intended to prohibit legislation in respect to this most important feature of social life. Marriage, while from its very nature a sacred obligation, is nevertheless, in most civilized nations, a civil contract, and usually regulated by law. Upon it society may be said to be built, and out of its fruits spring social relations and social obligations and duties, with which government is necessarily required to deal. In fact, according as monogamous or polygamous marriages are allowed, do we find the principles on which the government of the people, to a greater or less extent, rests. Professor Lieber says, polygamy leads to the patriarchal principle, and which, when applied to large communities, fetters the people in stationary despotism, while that principle cannot long exist in connection with monogamy. . . . An exceptional colony of polygamists under an exceptional leadership may sometimes exist for a time without appearing to disturb the social condition of the people who surround it; but there cannot be a doubt that, unless restricted by some form of constitution, it is within the legitimate scope of the power of every civil government to determine whether polygamy or monogamy shall be the law of social life under its dominion.

In our opinion, the statute immediately under consideration is within the legislative power of Congress. It is constitutional and valid as prescribing a rule of action for all those residing in the Territories, and in places over which the United States have exclusive control. This being so, the only question which remains is, whether those who make polygamy a part of their religion are excepted from the operation of the statute. If they are, then those who do not make polygamy a part of their religious belief may be found guilty and punished, while those who do, must be acquitted and go free. This would be introducing a new element into criminal law. Laws are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices. Suppose one believed that human sacrifices were a necessary part of 882religious worship, would it be seriously contended that the civil government under which he lived could not interfere to prevent a sacrifice? Or if a wife religiously believed it was her duty to burn herself upon the funeral pile of her dead husband, would it be beyond the power of the civil government to prevent her carrying her belief into practice?

So here, as a law of the organization of society under the exclusive dominion of the United States, it is provided that plural marriages shall not be allowed. Can a man excuse his practices to the contrary because of his religious belief? To permit this would be to make the professed doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself. Government could exist only in name under such circumstances. . . .

Upon a careful consideration of the whole case, we are satisfied that no error was committed by the court below.

Judgment affirmed.



Reynolds v. United States assumed a new relevance in the context of the debate over same-sex marriage. In Romer v. Evans (1996), Justice Scalia noted that Congress required Utah, and other states, to prohibit polygamy “as a condition of their admission to statehood.” (See Chapter 7.) He argued that if a state could limit marriage to no more than two persons — indeed if Congress could require states to do so — on purely moral grounds, then the state could also limit marriage to one man and one woman. In Obergefell v. Hodges (2015), the Court recognized that the Constitution protects same-sex marriage. But why are plural marriages not similarly protected? Of course, Reynolds adds another constitutional argument that was not presented in the debate over same-sex marriage: the existence of a religious belief permitting or even requiring the practice.

In Reynolds, the Supreme Court referenced James Madison’s anonymous petition from 1785. The petition opposed a Virginia law that would have required taxpayers to pay money to the Christian church of their choice, or to public “seminaries of learning.” Madison’s petition, which was signed by thousands of Virginians, became known as the “Memorial and Remonstrance Against Religious Assessments.” Madison made three primary arguments. First, he argued that this “establishment” of religion could easily be abused:


[image: Portrait of a young James Madison in 1783, painted by Charles Willson Peale]

Charles Willson Peale completed this portrait of a young James Madison in 1783. Two years later, Madison wrote the Memorial and Remonstrance. And in 1787, Madison participated in the Constitutional Convention.


Who does not see that the same authority which can establish Christianity, in exclusion of all other Religions, may establish with the same ease any particular sect of Christians, in exclusion of all other Sects? that the same authority which can force a citizen to contribute 883three pence only of his property for the support of any one establishment, may force him to conform to any other establishment in all cases whatsoever?



Second, Madison wrote that the Virginia bill violated the principle of equality:


Because the Bill violates that equality which ought to be the basis of every law, and which is more indispensible, in proportion as the validity or expediency of any law is more liable to be impeached. If “all men are by nature equally free and independent,” [Virginia Declaration of Rights, art. 1] all men are to be considered as entering into Society on equal conditions; as relinquishing no more, and therefore retaining no less, one than another, of their natural rights. Above all are they to be considered as retaining an “equal title to the free exercise of Religion according to the dictates of Conscience.” [Virginia Declaration of Rights, art. 16.]

Whilst we assert for ourselves a freedom to embrace, to profess and to observe the Religion which we believe to be of divine origin, we cannot deny an equal freedom to those whose minds have not yet yielded to the evidence which has convinced us. If this freedom be abused, it is an offence against God, not against man: To God, therefore, not to man, must an account of it be rendered. As the Bill violates equality by subjecting some to peculiar burdens, so it violates the same principle, by granting to others peculiar exemptions.

Are the Quakers and Menonists the only sects who think a compulsive support of their Religions unnecessary and unwarrantable? Can their piety alone be entrusted with the care of public worship? Ought their Religions to be endowed above all others with extraordinary privileges by which proselytes may be enticed from all others? We think too favorably of the justice and good sense of these denominations to believe that they either covet preeminences over their fellow citizens or that they will be seduced by them from the common opposition to the measure.



Finally, Madison contended that the policy assumed that civil government possessed a competency that it did not:


[T]he Bill implies either that the Civil Magistrate is a competent Judge of Religious Truth; or that he may employ Religion as an engine of Civil policy. The first is an arrogant pretension falsified by the contradictory opinions of Rulers in all ages, and throughout the world: the second an unhallowed perversion of the means of salvation.



The tax was defeated. Instead, Virginia adopted the even-more famous Bill for Establishing Religious Freedom, which was authored by Thomas Jefferson.




B. GENERALLY APPLICABLE LAWS THAT BURDEN THE FREE EXERCISE OF RELIGION


STUDY GUIDE


	What does Sherbert v. Verner add to the doctrine concerning the Free Exercise Clause?

	Would Reynolds come out the same way under the rule in Sherbert?
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Sherbert v. Verner 374 U.S. 398 (1963)
[image: ] Video on CasebookConnect.com

Mr. Justice Brennan delivered the opinion of the Court.

Appellant, a member of the Seventh-day Adventist Church, was discharged by her South Carolina employer because she would not work on Saturday, the Sabbath Day of her faith. When she was unable to obtain other employment because from conscientious scruples she would not take Saturday work, she filed a claim for unemployment compensation benefits under the South Carolina Unemployment Compensation Act. . . . The appellee Employment Security Commission, in administrative proceedings under the statute, found that appellant’s restriction upon her availability for Saturday work brought her within the provision disqualifying for benefits insured workers who fail, without good cause, to accept “suitable work when offered . . . by the employment office or the employer.” . . .

We turn first to the question whether the disqualification for benefits imposes any burden on the free exercise of appellant’s religion. We think it is clear that it does. . . . Here not only is it apparent that appellant’s declared ineligibility for benefits derives solely from the practice of her religion, but the pressure upon her to forgo that practice is unmistakable. The ruling forces her to choose between following the precepts of her religion and forfeiting benefits, on the one hand, and abandoning one of the precepts of her religion in order to accept work, on the other hand. Governmental imposition of such a choice puts the same kind of burden upon the free exercise of religion as would a fine imposed against appellant for her Saturday worship. . . .



[image: Photograph of Ellen Gould White. She holds a bible in her lap.]


The Seventh-day Adventist Church is a Protestant denomination established in 1863. Ellen Gould White (1827-1915), was one of the faith’s founders. Members observe the Sabbath on Saturday, the original seventh day of the Judeo-Christian week, rather than on Sunday. The faith also teaches that the second coming (Advent) of Jesus Christ is imminent.



We must next consider whether some compelling state interest enforced in the eligibility provisions of the South Carolina statute justifies the substantial infringement of appellant’s First Amendment right. It is basic that no showing merely of a rational relationship to some colorable state interest would suffice; in this highly sensitive constitutional area, “[o]nly the gravest abuses, endangering paramount interests, give occasion for permissible limitation.” No such abuse or danger has been advanced in the present case. The appellees suggest no more than a possibility that the filing of fraudulent claims by unscrupulous claimants feigning religious objections to Saturday work might not only dilute the unemployment compensation fund but also hinder the scheduling by employers of necessary Saturday work. . . . [But] even if the possibility of spurious claims did threaten to dilute the fund and disrupt the scheduling of work, it would plainly be incumbent upon the appellees to demonstrate 885that no alternative forms of regulation would combat such abuses without infringing First Amendment rights. . . . In the present case no such justifications underlie the determination of the state court that appellant’s religion makes her ineligible to receive benefits.

In holding as we do, plainly we are not fostering the “establishment” of the Seventh-day Adventist religion in South Carolina, for the extension of unemployment benefits to Sabbatarians in common with Sunday worshippers reflects nothing more than the governmental obligation of neutrality in the face of religious differences, and does not represent that involvement of religious with secular institutions which it is the object of the Establishment Clause to forestall. Nor does the recognition of the appellant’s right to unemployment benefits under the state statute serve to abridge any other person’s religious liberties. Nor do we, by our decision today, declare the existence of a constitutional right to unemployment benefits on the part of all persons whose religious convictions are the cause of their unemployment. This is not a case in which an employee’s religious convictions serve to make him a nonproductive member of society. Finally, nothing we say today constrains the States to adopt any particular form or scheme of unemployment compensation. Our holding today is only that South Carolina may not constitutionally apply the eligibility provisions so as to constrain a worker to abandon his religious convictions respecting the day of rest. . . .
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Peyote is a hallucinogenic cactus.

The Native American Church of North America has eighty chapters with members from some seventy Native American Nations. Every state west of the Mississippi has at least one chapter. Total membership is estimated to be around 250,000. They have no professional, paid clergy. Worshipers sing, drum, pray, meditate, and consume peyote during all-night meetings. Peyote is regarded by church members as a gift from God that heals and teaches righteousness, and it is thought to counter the craving for alcohol. Peyote is eaten, or consumed as a tea, according to a formal ritual.
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STUDY GUIDE


	Does Employment Division v. Smith accept the distinction between conduct and belief?

	Is Justice Scalia’s majority opinion consistent with Sherbert? If not, what is the main distinction?

	After Smith was decided, Congress attempted to restore the Sherbert approach by enacting the Religious Freedom Restoration Act (RFRA).

	In Fulton v. City of Philadelphia (2021), Justices Alito, Thomas, and Gorsuch would have overruled Smith. They wrote that Smith “has a devastating effect on religious freedom” and “abruptly pushed aside nearly 40 years of precedent.” Justices Barrett and Kavanaugh found “compelling” the “textual and structural arguments against Smith,” but they declined to overrule the precedent in this case. Rather, they raised several questions about what test would replace Smith.






Employment Division, Department of Human Resources of Oregon v. Smith 494 U.S. 872 (1990)
[image: ] Video on CasebookConnect.com

Justice Scalia delivered the opinion of the Court.

This case requires us to decide whether the Free Exercise Clause of the First Amendment permits the State of Oregon to include religiously inspired peyote use within the reach of its general criminal prohibition on use of that drug, and thus permits the State to deny unemployment benefits to persons dismissed from their jobs because of such religiously inspired use.


Al Smith lost his job as a drug-abuse counselor due to his use of peyote. He was subsequently denied unemployment benefits.



Oregon law prohibits the knowing or intentional possession of a “controlled substance” unless the substance has been prescribed by a medical practitioner. . . . Persons who violate this provision by possessing a controlled substance listed on Schedule I are “guilty of a Class B felony.” As compiled by the State Board of Pharmacy under its statutory authority, Schedule I contains the drug peyote, a hallucinogen derived from the plant Lophophora williamsii Lemaire.

Respondents Alfred Smith and Galen Black (hereinafter respondents) were fired from their jobs with a private drug rehabilitation organization because they ingested peyote for sacramental purposes at a ceremony of the Native American Church, of which both are members. When respondents applied to petitioner Employment Division (hereinafter petitioner) for unemployment compensation, they were determined to be ineligible for benefits because they had been discharged for work-related “misconduct.” The Oregon Court of Appeals reversed that determination, holding that the denial of benefits violated respondents’ free exercise rights under the First Amendment. . . . Citing our 887decisions in Sherbert v. Verner (1963), and Thomas v. Review Bd. of Indiana Employment Security Div. (1981), the court concluded that respondents were entitled to payment of unemployment benefits. . . .

The free exercise of religion means, first and foremost, the right to believe and profess whatever religious doctrine one desires. Thus, the First Amendment obviously excludes all “governmental regulation of religious beliefs as such.” Sherbert. The government may not compel affirmation of religious belief, punish the expression of religious doctrines it believes to be false, impose special disabilities on the basis of religious views or religious status, or lend its power to one or the other side in controversies over religious authority or dogma.

But the “exercise of religion” often involves not only belief and profession but the performance of (or abstention from) physical acts: assembling with others for a worship service, participating in sacramental use of bread and wine, proselytizing, abstaining from certain foods or certain modes of transportation. It would be true, we think (though no case of ours has involved the point), that a State would be “prohibiting the free exercise [of religion]” if it sought to ban such acts or abstentions only when they are engaged in for religious reasons, or only because of the religious belief that they display. It would doubtless be unconstitutional, for example, to ban the casting of “statues that are to be used for worship purposes,” or to prohibit bowing down before a golden calf.

Respondents in the present case, however, seek to carry the meaning of “prohibiting the free exercise [of religion]” one large step further. They contend that their religious motivation for using peyote places them beyond the reach of a criminal law that is not specifically directed at their religious practice, and that is concededly constitutional as applied to those who use the drug for other reasons. They assert, in other words, that “prohibiting the free exercise [of religion]” includes requiring any individual to observe a generally applicable law that requires (or forbids) the performance of an act that his religious belief forbids (or requires). As a textual matter, we do not think the words must be given that meaning. It is no more necessary to regard the collection of a general tax, for example, as “prohibiting the free exercise [of religion]” by those citizens who believe support of organized government to be sinful, than it is to regard the same tax as “abridging the freedom . . . of the press” of those publishing companies that must pay the tax as a condition of staying in business. It is a permissible reading of the text, in the one case as in the other, to say that if prohibiting the exercise of religion (or burdening the activity of printing) is not the object of the tax but merely the incidental effect of a generally applicable and otherwise valid provision, the First Amendment has not been offended. . . .

Our decisions reveal that the latter reading is the correct one. . . . We first had occasion to assert that principle in Reynolds v. United States (1879), where we rejected the claim that criminal laws against polygamy could not be constitutionally applied to those whose religion commanded the practice. “Laws,” we said, “are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices. . . . Can a man excuse his practices to the contrary because of his religious belief? To permit this would be to make the professed doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself.” . . .

Our most recent decision involving a neutral, generally applicable regulatory law that compelled activity forbidden by an individual’s religion was United States v. Lee (1982). There, an Amish employer, on behalf of himself and his employees, sought exemption from collection and payment of Social Security taxes on the ground that the Amish faith 888prohibited participation in governmental support programs. We rejected the claim that an exemption was constitutionally required. There would be no way, we observed, to distinguish the Amish believer’s objection to Social Security taxes from the religious objections that others might have to the collection or use of other taxes. . . .

The only decisions in which we have held that the First Amendment bars application of a neutral, generally applicable law to religiously motivated action have involved not the Free Exercise Clause alone, but the Free Exercise Clause in conjunction with other constitutional protections, such as freedom of speech and of the press. Some of our cases prohibiting compelled expression, decided exclusively upon free speech grounds, have also involved freedom of religion. And it is easy to envision a case in which a challenge on freedom of association grounds would likewise be reinforced by Free Exercise Clause concerns. Cf. Roberts v. United States Jaycees (1984).

The present case does not present such a hybrid situation, but a free exercise claim unconnected with any communicative activity or parental right. Respondents urge us to hold, quite simply, that when otherwise prohibitable conduct is accompanied by religious convictions, not only the convictions but the conduct itself must be free from governmental regulation. We have never held that, and decline to do so now. There being no contention that Oregon’s drug law represents an attempt to regulate religious beliefs, the communication of religious beliefs, or the raising of one’s children in those beliefs, the rule to which we have adhered ever since Reynolds plainly controls. . . .

Respondents argue that even though exemption from generally applicable criminal laws need not automatically be extended to religiously motivated actors, at least the claim for a religious exemption must be evaluated under the balancing test set forth in Sherbert v. Verner (1963). Under the Sherbert test, governmental actions that substantially burden a religious practice must be justified by a compelling governmental interest. . . . We have never invalidated any governmental action on the basis of the Sherbert test except the denial of unemployment compensation. Although we have sometimes purported to apply the Sherbert test in contexts other than that, we have always found the test satisfied. In recent years we have abstained from applying the Sherbert test (outside the unemployment compensation field) at all. . . .

Even if we were inclined to breathe into Sherbert some life beyond the unemployment compensation field, we would not apply it to require exemptions from a generally applicable criminal law. The Sherbert test, it must be recalled, was developed in a context that lent itself to individualized governmental assessment of the reasons for the relevant conduct. . . . [A]distinctive feature of unemployment compensation programs is that their eligibility criteria invite consideration of the particular circumstances behind an applicant’s unemployment. . . . [O]ur decisions in the unemployment cases stand for the proposition that where the State has in place a system of individual exemptions, it may not refuse to extend that system to cases of “religious hardship” without compelling reason.

Whether or not the decisions are that limited, they at least have nothing to do with an across-the-board criminal prohibition on a particular form of conduct. . . . We conclude today that the sounder approach, and the approach in accord with the vast majority of our precedents, is to hold the test inapplicable to such challenges. The government’s ability to enforce generally applicable prohibitions of socially harmful conduct, like its ability to carry out other aspects of public policy, “cannot depend on measuring the effects of a 889governmental action on a religious objector’s spiritual development.” To make an individual’s obligation to obey such a law contingent upon the law’s coincidence with his religious beliefs, except where the State’s interest is “compelling” — permitting him, by virtue of his beliefs, “to become a law unto himself,” Reynolds — contradicts both constitutional tradition and common sense.

The “compelling government interest” requirement seems benign, because it is familiar from other fields. But using it as the standard that must be met before the government may accord different treatment on the basis of race, or before the government may regulate the content of speech, is not remotely comparable to using it for the purpose asserted here. What it produces in those other fields — equality of treatment and an unrestricted flow of contending speech — are constitutional norms; what it would produce here — a private right to ignore generally applicable laws — is a constitutional anomaly.

Nor is it possible to limit the impact of respondents’ proposal by requiring a “compelling state interest” only when the conduct prohibited is “central” to the individual’s religion. It is no more appropriate for judges to determine the “centrality” of religious beliefs before applying a “compelling interest” test in the free exercise field, than it would be for them to determine the “importance” of ideas before applying the “compelling interest” test in the free speech field. What principle of law or logic can be brought to bear to contradict a believer’s assertion that a particular act is “central” to his personal faith? Judging the centrality of different religious practices is akin to the unacceptable “business of evaluating the relative merits of differing religious claims.” Lee (Stevens, J., concurring). . . .

If the “compelling interest” test is to be applied at all, then, it must be applied across the board, to all actions thought to be religiously commanded. Moreover, if “compelling interest” really means what it says (and watering it down here would subvert its rigor in the other fields where it is applied), many laws will not meet the test. Any society adopting such a system would be courting anarchy, but that danger increases in direct proportion to the society’s diversity of religious beliefs, and its determination to coerce or suppress none of them. Precisely because “we are a cosmopolitan nation made up of people of almost every conceivable religious preference,” and precisely because we value and protect that religious divergence, we cannot afford the luxury of deeming presumptively invalid, as applied to the religious objector, every regulation of conduct that does not protect an interest of the highest order. The rule respondents favor would open the prospect of constitutionally required religious exemptions from civic obligations of almost every conceivable kind — ranging from compulsory military service, to the payment of taxes, to health and safety regulation such as manslaughter and child neglect laws, compulsory vaccination laws, drug laws, and traffic laws, to social welfare legislation such as minimum wage laws, child labor laws, animal cruelty laws, environmental protection laws, and laws providing for equality of opportunity for the races. The First Amendment’s protection of religious liberty does not require this.

Values that are protected against government interference through enshrinement in the Bill of Rights are not thereby banished from the political process. Just as a society that believes in the negative protection accorded to the press by the First Amendment is likely to enact laws that affirmatively foster the dissemination of the printed word, so also a society that believes in the negative protection accorded to religious belief can be expected to be solicitous of that value in its legislation as well. It is therefore not 890surprising that a number of States have made an exception to their drug laws for sacramental peyote use. But to say that a nondiscriminatory religious-practice exemption is permitted, or even that it is desirable, is not to say that it is constitutionally required, and that the appropriate occasions for its creation can be discerned by the courts. It may fairly be said that leaving accommodation to the political process will place at a relative disadvantage those religious practices that are not widely engaged in; but that unavoidable consequence of democratic government must be preferred to a system in which each conscience is a law unto itself or in which judges weigh the social importance of all laws against the centrality of all religious beliefs.

ASSIGNMENT 2


STUDY GUIDE


	Does Church of the Lukumi provide a way to reconcile Sherbert and Smith?

	Can Church of the Lukumi be reconciled with Reynolds?

	The Church is a corporation. Do corporations have rights under the Free Exercise Clause of the First Amendment?






Church of the Lukumi Babalu Aye v. City of Hialeah 508 U.S. 520 (1993)
[image: ] Video on CasebookConnect.com

Justice Kennedy delivered the opinion of the Court.


I

This case involves practices of the Santeria religion, which originated in the 19th century. When hundreds of thousands of members of the Yoruba people were brought as slaves from western Africa to Cuba, their traditional African religion absorbed significant elements of Roman Catholicism. The resulting syncretion, or fusion, is Santeria, “the way of the saints.” The Cuban Yoruba express their devotion to spirits, called orishas, through the iconography of Catholic saints, Catholic symbols are often present at Santeria rites, and Santeria devotees attend the Catholic sacraments.

The Santeria faith teaches that every individual has a destiny from God, a destiny fulfilled with the aid and energy of the orishas. The basis of the Santeria religion is the nurture of a personal relation with the orishas, and one of the principal forms of devotion is an animal sacrifice. The sacrifice of animals as part of religious rituals has ancient roots. Animal sacrifice is mentioned throughout the Old Testament, and it played an important 891role in the practice of Judaism before destruction of the second Temple in Jerusalem. In modern Islam, there is an annual sacrifice commemorating Abraham’s sacrifice of a ram in the stead of his son.

According to Santeria teaching, the orishas are powerful, but not immortal. They depend for survival on the sacrifice. Sacrifices are performed at birth, marriage, and death rites, for the cure of the sick, for the initiation of new members and priests, and during an annual celebration. Animals sacrificed in Santeria rituals include chickens, pigeons, doves, ducks, guinea pigs, goats, sheep, and turtles. The animals are killed by the cutting of the carotid arteries in the neck. The sacrificed animal is cooked and eaten, except after healing and death rituals.

Santeria adherents faced widespread persecution in Cuba, so the religion and its rituals were practiced in secret. The open practice of Santeria and its rites remains infrequent. The religion was brought to this Nation most often by exiles from the Cuban revolution. The District Court estimated that there are at least 50,000 practitioners in South Florida today.

Petitioner Church of the Lukumi Babalu Aye, Inc. (Church), is a not-for-profit corporation organized under Florida law in 1973. The Church and its congregants practice the Santeria religion. . . . In April 1987, the Church leased land in the city of Hialeah, Florida, and announced plans to establish a house of worship as well as a school, cultural center, and museum. [The president of the Church] indicated that the Church’s goal was to bring the practice of the Santeria faith, including its ritual of animal sacrifice, into the open. The Church began the process of obtaining utility service and receiving the necessary licensing, inspection, and zoning approvals. Although the Church’s efforts at obtaining the necessary licenses and permits were far from smooth, it appears that it received all needed approvals by early August 1987.

The prospect of a Santeria church in their midst was distressing to many members of the Hialeah community, and the announcement of the plans to open a Santeria church in Hialeah prompted the city council to hold an emergency public session on June 9, 1987. . . . First, the city council adopted Resolution 87-66, which noted the “concern” expressed by residents of the city “that certain religions may propose to engage in practices which are inconsistent with public morals, peace or safety,” and declared that “[t]he City reiterates its commitment to a prohibition against any and all acts of any and all religious groups which are inconsistent with public morals, peace or safety.” Next, the council approved an emergency ordinance, Ordinance 87-40, which incorporated in full, except as to penalty, Florida’s animal cruelty laws. Among other things, the incorporated state law subjected to criminal punishment “[w]hoever . . . unnecessarily or cruelly . . . kills any animal.” . . .

In September 1987, the city council adopted three substantive ordinances addressing the issue of religious animal sacrifice. Ordinance 87-52 defined “sacrifice” as “to unnecessarily kill, torment, torture, or mutilate an animal in a public or private ritual or ceremony not for the primary purpose of food consumption,” and prohibited owning or possessing an animal “intending to use such animal for food purposes.” It restricted application of this prohibition, however, to any individual or group that “kills, slaughters or sacrifices animals for any type of ritual, regardless of whether or not the flesh or blood of the animal is to be consumed.” The ordinance contained an exemption for slaughtering by “licensed establishment[s]” of animals “specifically raised for food purposes.” . . . 892Ordinance 87-71 . . . provided that “[i]t shall be unlawful for any person, persons, corporations or associations to sacrifice any animal within the corporate limits of the City of Hialeah, Florida.” The final Ordinance, 87-72, defined “slaughter” as “the killing of animals for food,” and prohibited slaughter outside of areas zoned for slaughterhouse use. The ordinance provided an exemption, however, for the slaughter or processing for sale of “small numbers of hogs and/or cattle per week in accordance with an exemption provided by state law.” All ordinances and resolutions passed the city council by unanimous vote. Violations of each of the four ordinances were punishable by fines not exceeding $500 or imprisonment not exceeding 60 days, or both. . . .



II

In addressing the constitutional protection for free exercise of religion, our cases establish the general proposition that a law that is neutral and of general applicability need not be justified by a compelling governmental interest even if the law has the incidental effect of burdening a particular religious practice. Employment Div., Dept. of Human Resources of Ore. v. Smith (1990). Neutrality and general applicability are interrelated, and, as becomes apparent in this case, failure to satisfy one requirement is a likely indication that the other has not been satisfied. A law failing to satisfy these requirements must be justified by a compelling governmental interest, and must be narrowly tailored to advance that interest. These ordinances fail to satisfy the Smith requirements. We begin by discussing neutrality.


A

. . . Although a law targeting religious beliefs as such is never permissible, if the object of a law is to infringe upon or restrict practices because of their religious motivation, the law is not neutral, see Employment Div., Dept. of Human Resources of Oregon v. Smith (1990), and it is invalid unless it is justified by a compelling interest and is narrowly tailored to advance that interest. There are, of course, many ways of demonstrating that the object or purpose of a law is the suppression of religion or religious conduct. To determine the object of a law, we must begin with its text, for the minimum requirement of neutrality is that a law not discriminate on its face. . . .

Facial neutrality is not determinative. The Free Exercise Clause, like the Establishment Clause, extends beyond facial discrimination. . . . Official action that targets religious conduct for distinctive treatment cannot be shielded by mere compliance with the requirement of facial neutrality. The Free Exercise Clause protects against governmental hostility which is masked as well as overt. . . .

The record in this case compels the conclusion that suppression of the central element of the Santeria worship service was the object of the ordinances. First, though use of the words “sacrifice” and “ritual” does not compel a finding of improper targeting of the Santeria religion, the choice of these words is support for our conclusion. There are further respects in which the text of the city council’s enactments discloses the improper attempt to target Santeria. Resolution 87-66 recited that “residents and citizens of the City of Hialeah have expressed their concern that certain religions may propose to engage in practices which are inconsistent with public morals, peace or safety,” and “reiterate[d]” the city’s commitment to prohibit “any and all [such] acts of any and all religious groups.” 893No one suggests, and, on this record, it cannot be maintained, that city officials had in mind a religion other than Santeria.

It becomes evident that these ordinances target Santeria sacrifice when the ordinances’ operation is considered. . . . [A]lmost the only conduct subject to Ordinances 87-40, 87-52, and 87-71 is the religious exercise of Santeria church members. The texts show that they were drafted in tandem to achieve this result. . . . Ordinance 87-71 . . . prohibits the sacrifice of animals, but defines sacrifice as “to unnecessarily kill . . . an animal in a public or private ritual or ceremony not for the primary purpose of food consumption.” The definition excludes almost all killings of animals except for religious sacrifice, and the primary purpose requirement narrows the proscribed category even further, in particular by exempting kosher slaughter. We need not discuss whether this differential treatment of two religions is, itself, an independent constitutional violation. It suffices to recite this feature of the law as support for our conclusion that Santeria alone was the exclusive legislative concern. The net result of the gerrymander is that few, if any, killings of animals are prohibited other than Santeria sacrifice, which is proscribed because it occurs during a ritual or ceremony and its primary purpose is to make an offering to the orishas, not food consumption. Indeed, careful drafting ensured that, although Santeria sacrifice is prohibited, killings that are no more necessary or humane in almost all other circumstances are unpunished. . . .

We also find significant evidence of the ordinances’ improper targeting of Santeria sacrifice in the fact that they proscribe more religious conduct than is necessary to achieve their stated ends. It is not unreasonable to infer, at least when there are no persuasive indications to the contrary, that a law which visits “gratuitous restrictions” on religious conduct seeks not to effectuate the stated governmental interests, but to suppress the conduct because of its religious motivation.

The legitimate governmental interests in protecting the public health and preventing cruelty to animals could be addressed by restrictions stopping far short of a flat prohibition of all Santeria sacrificial practice. If improper disposal, not the sacrifice itself, is the harm to be prevented, the city could have imposed a general regulation on the disposal of organic garbage. It did not do so. Indeed, counsel for the city conceded at oral argument that, under the ordinances, Santeria sacrifices would be illegal even if they occurred in licensed, inspected, and zoned slaughterhouses. . . . Thus, these broad ordinances prohibit Santeria sacrifice even when it does not threaten the city’s interest in the public health. . . .

Under similar analysis, narrower regulation would achieve the city’s interest in preventing cruelty to animals. With regard to the city’s interest in ensuring the adequate care of animals, regulation of conditions and treatment, regardless of why an animal is kept, is the logical response to the city’s concern, not a prohibition on possession for the purpose of sacrifice. The same is true for the city’s interest in prohibiting cruel methods of killing. . . . If the city has a real concern that other methods are less humane, . . . the subject of the regulation should be the method of slaughter itself, not a religious classification that is said to bear some general relation to it. . . .

In sum, the neutrality inquiry leads to one conclusion: the ordinances had as their object the suppression of religion. The pattern we have recited discloses animosity to Santeria adherents and their religious practices; the ordinances, by their own terms, target this religious exercise; the texts of the ordinances were gerrymandered with care to proscribe religious killings of animals but to exclude almost all secular killings; and the ordinances suppress much more religious conduct than is necessary in order to achieve 894the legitimate ends asserted in their defense. These ordinances are not neutral, and the court below committed clear error in failing to reach this conclusion.



B

We turn next to a second requirement of the Free Exercise Clause, the rule that laws burdening religious practice must be of general applicability. All laws are selective to some extent, but categories of selection are of paramount concern when a law has the incidental effect of burdening religious practice. . . .

The principle that government, in pursuit of legitimate interests, cannot in a selective manner impose burdens only on conduct motivated by religious belief is essential to the protection of the rights guaranteed by the Free Exercise Clause. The principle underlying the general applicability requirement has parallels in our First Amendment jurisprudence. In this case, we need not define with precision the standard used to evaluate whether a prohibition is of general application, for these ordinances fall well below the minimum standard necessary to protect First Amendment rights.

Respondent claims that Ordinances 87-40, 87-52, and 87-71 advance two interests: protecting the public health and preventing cruelty to animals. The ordinances are underinclusive for those ends. They fail to prohibit nonreligious conduct that endangers these interests in a similar or greater degree than Santeria sacrifice does. The underinclusion is substantial, not inconsequential. . . . Many types of animal deaths or kills for nonreligious reasons are either not prohibited or approved by express provision. For example, fishing — which occurs in Hialeah — is legal. Extermination of mice and rats within a home is also permitted. Florida law sanctions euthanasia of “stray, neglected, abandoned, or unwanted animals”; destruction of animals judicially removed from their owners “for humanitarian reasons” or when the animal “is of no commercial value,” the infliction of pain or suffering “in the interest of medical science,” the placing of poison in one’s yard or enclosure, and the use of a live animal “to pursue or take wildlife or to participate in any hunting,” and “to hunt wild hogs.” . . .

The ordinances are also underinclusive with regard to the city’s interest in public health, which is threatened by the disposal of animal carcasses in open public places and the consumption of uninspected meat. . . . The health risks posed by the improper disposal of animal carcasses are the same whether Santeria sacrifice or some nonreligious killing preceded it. The city does not, however, prohibit hunters from bringing their kill to their houses, nor does it regulate disposal after their activity. . . . Improper disposal is a general problem that causes substantial health risks, but which respondent addresses only when it results from religious exercise.

The ordinances are underinclusive as well with regard to the health risk posed by consumption of uninspected meat. Under the city’s ordinances, hunters may eat their kill and fishermen may eat their catch without undergoing governmental inspection. Likewise, state law requires inspection of meat that is sold, but exempts meat from animals raised for the use of the owner and “members of his household and nonpaying guests and employees.” The asserted interest in inspected meat is not pursued in contexts similar to that of religious animal sacrifice. . . .

We conclude, in sum, that each of Hialeah’s ordinances pursues the city’s governmental interests only against conduct motivated by religious belief. . . . This precise evil is what the requirement of general applicability is designed to prevent.
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III

A law burdening religious practice that is not neutral or not of general application must undergo the most rigorous of scrutiny. . . . A law that targets religious conduct for distinctive treatment or advances legitimate governmental interests only against conduct with a religious motivation will survive strict scrutiny only in rare cases. It follows from what we have already said that these ordinances cannot withstand this scrutiny. . . .



IV

The Free Exercise Clause commits government itself to religious tolerance, and upon even slight suspicion that proposals for state intervention stem from animosity to religion or distrust of its practices, all officials must pause to remember their own high duty to the Constitution and to the rights it secures. Those in office must be resolute in resisting importunate demands and must ensure that the sole reasons for imposing the burdens of law and regulation are secular. Legislators may not devise mechanisms, overt or disguised, designed to persecute or oppress a religion or its practices. The laws here in question were enacted contrary to these constitutional principles, and they are void.



[image: Photograph of playground equipment. Slides, tunnels, and climbing bars are seen.]


“The [Child Learning] Center includes a playground that is equipped with the basic playground essentials: slides, swings, jungle gyms, monkey bars, and sandboxes. Almost the entire surface beneath and surrounding the play equipment is coarse pea gravel. Youngsters, of course, often fall on the playground or tumble from the equipment. And when they do, the gravel can be unforgiving.” (An excerpt from Chief Justice Roberts’s majority opinion in Trinity Lutheran Church v. Comer.)
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STUDY GUIDE


	Why did Justices Gorsuch and Thomas not join Footnote 3 of Trinity Lutheran? What is the difference between “religious status” and “religious use”?

	How does the Trinity Lutheran majority distinguish the payment for tire scraps from the scholarship for a divinity student at issue in Locke v. Davey, 540 U.S. 712 (2004)?

	Why does Justice Sotomayor see the case so differently than does the majority? Is there a difference between ensuring access to a generally applicable public safety measure and funding a religious house of worship?







Trinity Lutheran Church v. Comer 137 S. Ct. 2012 (2017)

Chief Justice Roberts delivered the opinion of the Court, except as to footnote 3.

The Missouri Department of Natural Resources offers state grants to help public and private schools, nonprofit daycare centers, and other nonprofit entities purchase rubber playground surfaces made from recycled tires. Trinity Lutheran Church applied for such a grant for its preschool and daycare center and would have received one, but for the fact that Trinity Lutheran is a church. The Department had a policy of categorically disqualifying churches and other religious organizations from receiving grants under its playground resurfacing program. The question presented is whether the Department’s policy violated the rights of Trinity Lutheran under the Free Exercise Clause of the First Amendment.


I


A

The Trinity Lutheran Church Child Learning Center is a preschool and daycare center open throughout the year to serve working families in Boone County, Missouri, and the surrounding area. Established as a nonprofit organization in 1980, the Center merged with Trinity Lutheran Church in 1985 and operates under its auspices on church property. The Center admits students of any religion, and enrollment stands at about 90 children ranging from age two to five.

The Center includes a playground that is equipped with the basic playground essentials: slides, swings, jungle gyms, monkey bars, and sandboxes. Almost the entire surface beneath and surrounding the play equipment is coarse pea gravel. Youngsters, of course, often fall on the playground or tumble from the equipment. And when they do, the gravel can be unforgiving.

In 2012, the Center sought to replace a large portion of the pea gravel with a pour-in-place rubber surface by participating in Missouri’s Scrap Tire Program. Run by the State’s Department of Natural Resources to reduce the number of used tires destined for 897landfills and dump sites, the program offers reimbursement grants to qualifying nonprofit organizations that purchase playground surfaces made from recycled tires. It is funded through a fee imposed on the sale of new tires in the State. . . .

When the Center applied, the Department had a strict and express policy of denying grants to any applicant owned or controlled by a church, sect, or other religious entity. That policy, in the Department’s view, was compelled by Article I, Section 7 of the Missouri Constitution, which provides:


That no money shall ever be taken from the public treasury, directly or indirectly, in aid of any church, sect or denomination of religion, or in aid of any priest, preacher, minister or teacher thereof, as such; and that no preference shall be given to nor any discrimination made against any church, sect or creed of religion, or any form of religious faith or worship.



In its application, the Center disclosed its status as a ministry of Trinity Lutheran Church. . . . The Center ranked fifth among the 44 applicants in the 2012 Scrap Tire Program. But despite its high score, the Center was deemed categorically ineligible to receive a grant. In a letter rejecting the Center’s application, the program director explained that, under Article I, Section 7 of the Missouri Constitution, the Department could not provide financial assistance directly to a church. The Department ultimately awarded 14 grants as part of the 2012 program. Because the Center was operated by Trinity Lutheran Church, it did not receive a grant.



B

Trinity Lutheran sued the Director of the Department in Federal District Court. The Church alleged that the Department’s failure to approve the Center’s application, pursuant to its policy of denying grants to religiously affiliated applicants, violates the Free Exercise Clause of the First Amendment. . . . The District Court granted the Department’s motion to dismiss. . . . The Court of Appeals for the Eighth Circuit affirmed. The court recognized that it was “rather clear” that Missouri could award a scrap tire grant to Trinity Lutheran without running afoul of the Establishment Clause of the United States Constitution. But, the Court of Appeals explained, that did not mean the Free Exercise Clause compelled the State to disregard the antiestablishment principle reflected in its own Constitution. . . . We granted certiorari and now reverse.




II

The First Amendment provides, in part, that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” The parties agree that the Establishment Clause of that Amendment does not prevent Missouri from including Trinity Lutheran in the Scrap Tire Program. That does not, however, answer the question under the Free Exercise Clause, because we have recognized that there is “play in the joints” between what the Establishment Clause permits and the Free Exercise Clause compels.

The Free Exercise Clause “protect[s] religious observers against unequal treatment” and subjects to the strictest scrutiny laws that target the religious for “special disabilities” based on their “religious status.” Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993). Applying that basic principle, this Court has repeatedly confirmed that denying 898a generally available benefit solely on account of religious identity imposes a penalty on the free exercise of religion that can be justified only by a state interest “of the highest order.” McDaniel v. Paty (1978) (plurality opinion) (quoting Wisconsin v. Yoder (1972)).

In Everson v. Board of Education of Ewing (1947), for example, we upheld against an Establishment Clause challenge a New Jersey law enabling a local school district to reimburse parents for the public transportation costs of sending their children to public and private schools, including parochial schools. In the course of ruling that the Establishment Clause allowed New Jersey to extend that public benefit to all its citizens regardless of their religious belief, we explained that a State “cannot hamper its citizens in the free exercise of their own religion. Consequently, it cannot exclude individual Catholics, Lutherans, Mohammedans, Baptists, Jews, Methodists, Non-believers, Presbyterians, or the members of any other faith, because of their faith, or lack of it, from receiving the benefits of public welfare legislation.” Id. . . .

In recent years, when this Court has rejected free exercise challenges, the laws in question have been neutral and generally applicable without regard to religion. We have been careful to distinguish such laws from those that single out the religious for disfavored treatment. . . . In Employment Division, Department of Human Resources of Oregon v. Smith (1990), we rejected a free exercise claim brought by two members of a Native American church denied unemployment benefits because they had violated Oregon’s drug laws by ingesting peyote for sacramental purposes. . . . [W]e held that the Free Exercise Clause did not entitle the church members to a special dispensation from the general criminal laws on account of their religion. At the same time, we again made clear that the Free Exercise Clause did guard against the government’s imposition of “special disabilities on the basis of religious views or religious status.”

Finally, in Church of Lukumi Babalu Aye, Inc. v. Hialeah, we struck down three facially neutral city ordinances that outlawed certain forms of animal slaughter. Members of the Santeria religion challenged the ordinances under the Free Exercise Clause, alleging that despite their facial neutrality, the ordinances had a discriminatory purpose easy to ferret out: prohibiting sacrificial rituals integral to Santeria but distasteful to local residents. We agreed. Before explaining why the challenged ordinances were not, in fact, neutral or generally applicable, the Court recounted the fundamentals of our free exercise jurisprudence. A law, we said, may not discriminate against “some or all religious beliefs.” Nor may a law regulate or outlaw conduct because it is religiously motivated. And, citing McDaniel and Smith, we restated the now-familiar refrain: The Free Exercise Clause protects against laws that “‘impose[] special disabilities on the basis of . . . religious status.’”



III

The Department’s policy expressly discriminates against otherwise eligible recipients by disqualifying them from a public benefit solely because of their religious character. If the cases just described make one thing clear, it is that such a policy imposes a penalty on the free exercise of religion that triggers the most exacting scrutiny. Lukumi. This conclusion is unremarkable in light of our prior decisions.

Like the disqualification statute in McDaniel, the Department’s policy puts Trinity Lutheran to a choice: It may participate in an otherwise available benefit program or remain a religious institution. Of course, Trinity Lutheran is free to continue operating 899as a church, just as McDaniel was free to continue being a minister. But that freedom comes at the cost of automatic and absolute exclusion from the benefits of a public program for which the Center is otherwise fully qualified. And when the State conditions a benefit in this way, McDaniel says plainly that the State has punished the free exercise of religion: “To condition the availability of benefits . . . upon [a recipient’s] willingness to . . . surrender[] his religiously impelled [status] effectively penalizes the free exercise of his constitutional liberties.”

The Department contends that merely declining to extend funds to Trinity Lutheran does not prohibit the Church from engaging in any religious conduct or otherwise exercising its religious rights. In this sense, says the Department, its policy is unlike the ordinances struck down in Lukumi, which outlawed rituals central to Santeria. Here the Department has simply declined to allocate to Trinity Lutheran a subsidy the State had no obligation to provide in the first place. That decision does not meaningfully burden the Church’s free exercise rights. And absent any such burden, the argument continues, the Department is free to heed the State’s antiestablishment objection to providing funds directly to a church. . . .

Trinity Lutheran is not claiming any entitlement to a subsidy. It instead asserts a right to participate in a government benefit program without having to disavow its religious character. The “imposition of such a condition upon even a gratuitous benefit inevitably deter[s] or discourage[s] the exercise of First Amendment rights.” Sherbert. The express discrimination against religious exercise here is not the denial of a grant, but rather the refusal to allow the Church — solely because it is a church — to compete with secular organizations for a grant. Trinity Lutheran is a member of the community too, and the State’s decision to exclude it for purposes of this public program must withstand the strictest scrutiny. . . .

In this case, there is no dispute that Trinity Lutheran is put to the choice between being a church and receiving a government benefit. The rule is simple: No churches need apply.3

The State in this case expressly requires Trinity Lutheran to renounce its religious character in order to participate in an otherwise generally available public benefit program, for which it is fully qualified. Our cases make clear that such a condition imposes a penalty on the free exercise of religion that must be subjected to the “most rigorous” scrutiny. Lukumi.

Under that stringent standard, only a state interest “of the highest order” can justify the Department’s discriminatory policy. McDaniel. Yet the Department offers nothing more than Missouri’s policy preference for skating as far as possible from religious establishment concerns. In the face of the clear infringement on free exercise before us, that interest cannot qualify as compelling. As we said when considering Missouri’s same policy preference on a prior occasion, “the state interest asserted here — in achieving greater separation of church and State than is already ensured under the Establishment Clause of the Federal Constitution — is limited by the Free Exercise Clause.” Widmar.
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The State has pursued its preferred policy to the point of expressly denying a qualified religious entity a public benefit solely because of its religious character. Under our precedents, that goes too far. The Department’s policy violates the Free Exercise Clause.5

* * *

Nearly 200 years ago, a legislator urged the Maryland Assembly to adopt a bill that would end the State’s disqualification of Jews from public office:


If, on account of my religious faith, I am subjected to disqualifications, from which others are free, . . . I cannot but consider myself a persecuted man. . . . An odious exclusion from any of the benefits common to the rest of my fellow-citizens, is a persecution, differing only in degree, but of a nature equally unjustifiable with that, whose instruments are chains and torture.



Speech by H.M. Brackenridge (1829).

The Missouri Department of Natural Resources has not subjected anyone to chains or torture on account of religion. And the result of the State’s policy is nothing so dramatic as the denial of political office. The consequence is, in all likelihood, a few extra scraped knees. But the exclusion of Trinity Lutheran from a public benefit for which it is otherwise qualified, solely because it is a church, is odious to our Constitution all the same, and cannot stand.

Justice Thomas, with whom Justice Gorsuch joins, concurring in part.

The Court today reaffirms that “denying a generally available benefit solely on account of religious identity imposes a penalty on the free exercise of religion that can be justified,” if at all, “only by a state interest ‘of the highest order.’” The Free Exercise Clause, which generally prohibits laws that facially discriminate against religion, compels this conclusion. See Locke v. Davey (Scalia, J., dissenting). . . .

This Court’s endorsement in Locke of even a “mil[d] kind,” of discrimination against religion remains troubling. But because the Court today appropriately construes Locke narrowly, and because no party has asked us to reconsider it, I join nearly all of the Court’s opinion. I do not, however, join footnote 3, for the reasons expressed by Justice Gorsuch.

Justice Gorsuch, with whom Justice Thomas joins, concurring in part.

Missouri’s law bars Trinity Lutheran from participating in a public benefits program only because it is a church. I agree this violates the First Amendment and I am pleased to join nearly all of the Court’s opinion. I offer only two modest qualifications.

First, the Court leaves open the possibility a useful distinction might be drawn between laws that discriminate on the basis of religious status and religious use. Respectfully, I harbor doubts about the stability of such a line. Does a religious man say grace before dinner? Or does a man begin his meal in a religious manner? Is it a religious group that built the playground? Or did a group build the playground so it might be used to advance a religious mission? . . . Often enough the same facts can be described both ways.

Neither do I see why the First Amendment’s Free Exercise Clause should care. After all, that Clause guarantees the free exercise of religion, not just the right to inward belief 901(or status). Employment Div., Dept. of Human Resources of Ore. v. Smith (1990). And this Court has long explained that government may not “devise mechanisms, overt or disguised, designed to persecute or oppress a religion or its practices.” Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993). Generally the government may not force people to choose between participation in a public program and their right to free exercise of religion. See Thomas v. Review Bd. of Indiana Employment Security Div. (1981); Everson v. Board of Ed. of Ewing (1947). I don’t see why it should matter whether we describe that benefit, say, as closed to Lutherans (status) or closed to people who do Lutheran things (use). It is free exercise either way.

For these reasons, reliance on the status-use distinction does not suffice for me to distinguish Locke v. Davey (2004). In that case, this Court upheld a funding restriction barring a student from using a scholarship to pursue a degree in devotional theology. But can it really matter whether the restriction in Locke was phrased in terms of use instead of status (for was it a student who wanted a vocational degree in religion? or was it a religious student who wanted the necessary education for his chosen vocation?). If that case can be correct and distinguished, it seems it might be only because of the opinion’s claim of a long tradition against the use of public funds for training of the clergy, a tradition the Court correctly explains has no analogue here.

Second and for similar reasons, I am unable to join the footnoted observation, n. 3, that “[t]his case involves express discrimination based on religious identity with respect to playground resurfacing.” Of course the footnote is entirely correct, but I worry that some might mistakenly read it to suggest that only “playground resurfacing” cases, or only those with some association with children’s safety or health, or perhaps some other social good we find sufficiently worthy, are governed by the legal rules recounted in and faithfully applied by the Court’s opinion. Such a reading would be unreasonable for our cases are “governed by general principles, rather than ad hoc improvisations.” Elk Grove Unified School Dist. v. Newdow (2004) (Rehnquist, C.J., concurring in judgment). And the general principles here do not permit discrimination against religious exercise — whether on the playground or anywhere else. . . .

Justice Sotomayor, with whom Justice Ginsburg joins, dissenting.

To hear the Court tell it, this is a simple case about recycling tires to resurface a playground. The stakes are higher. This case is about nothing less than the relationship between religious institutions and the civil government — that is, between church and state. The Court today profoundly changes that relationship by holding, for the first time, that the Constitution requires the government to provide public funds directly to a church. Its decision slights both our precedents and our history, and its reasoning weakens this country’s longstanding commitment to a separation of church and state beneficial to both. . . .

When reviewing a law that, like this one, singles out religious entities for exclusion from its reach, we . . . have not myopically focused on the fact that a law singles out religious entities, but on the reasons that it does so. Missouri has decided that the unique status of houses of worship requires a special rule when it comes to public funds. . . . Missouri’s decision, which has deep roots in our Nation’s history, reflects a reasonable and constitutional judgment. . . .

Those who fought to end the public funding of religion based their opposition on a powerful set of arguments, all stemming from the basic premise that the practice harmed 902both civil government and religion. The civil government, they maintained, could claim no authority over religious belief. For them, support for religion compelled by the State marked an overstep of authority that would only lead to more. Equally troubling, it risked divisiveness by giving religions reason to compete for the State’s beneficence. Faith, they believed, was a personal matter, entirely between an individual and his god. Religion was best served when sects reached out on the basis of their tenets alone, unsullied by outside forces, allowing adherents to come to their faith voluntarily. Over and over, these arguments gained acceptance and led to the end of state laws exacting payment for the support of religion. [Justice Sotomayor discusses how several other states eliminated religious assessments throughout the eighteenth and nineteenth centuries. — Eds.]

. . . To this, some might point out that the Scrap Tire Program at issue here does not impose an assessment specifically for religious entities but rather directs funds raised through a general taxation scheme to the Church. That distinction makes no difference. The debates over religious assessment laws focused not on the means of those laws but on their ends: the turning over of public funds to religious entities. See, e.g., Locke v. Davey (2004).

The course of this history shows that those who lived under the laws and practices that formed religious establishments made a considered decision that civil government should not fund ministers and their houses of worship. To us, their debates may seem abstract and this history remote. That is only because we live in a society that has long benefited from decisions made in response to these now centuries-old arguments, a society that those not so fortunate fought hard to build. . . .

Today’s decision discounts centuries of history and jeopardizes the government’s ability to remain secular. Just three years ago, this Court claimed to understand that, in this area of law, to “sweep away what has so long been settled would create new controversy and begin anew the very divisions along religious lines that the Establishment Clause seeks to prevent.” Town of Greece v. Galloway. It makes clear today that this principle applies only when preference suits.


STUDY GUIDE


	Does Montana’s “no-aid” provision discriminate on the basis of “religious status” or “religious use”? Does a majority of the Espinoza Court still agree with Footnote 3 from Trinity Lutheran?

	How does the history of so-called Blaine Amendments affect the Court’s analysis?

	Can you reconcile Espinoza with Locke v. Davey?







Espinoza v. Montana Department of Revenue 140 S. Ct. 2246 (2020)

Chief Justice Roberts delivered the opinion of the Court.

The Montana Legislature established a program to provide tuition assistance to parents who send their children to private schools. The program grants a tax credit to anyone 903who donates to certain organizations that in turn award scholarships to selected students attending such schools. When petitioners sought to use the scholarships at a religious school, the Montana Supreme Court struck down the program. The Court relied on the “no-aid” provision of the State Constitution, which prohibits any aid to a school controlled by a “church, sect, or denomination.” The question presented is whether the Free Exercise Clause of the United States Constitution barred that application of the no-aid provision.


I


A

In 2015, the Montana Legislature sought “to provide parental and student choice in education” by enacting a scholarship program for students attending private schools. The program grants a tax credit of up to $150 to any taxpayer who donates to a participating “student scholarship organization.” The scholarship organizations then use the donations to award scholarships to children for tuition at a private school. So far only one scholarship organization, Big Sky Scholarships, has participated in the program. . . .

A family whose child is awarded a scholarship under the program may use it at any “qualified education provider” — that is, any private school that meets certain accreditation, testing, and safety requirements. Virtually every private school in Montana qualifies. Upon receiving a scholarship, the family designates its school of choice, and the scholarship organization sends the scholarship funds directly to the school. Neither the scholarship organization nor its donors can restrict awards to particular types of schools. . . .

The Montana Legislature also directed that the program be administered in accordance with Article X, section 6, of the Montana Constitution, which contains a “no-aid” provision barring government aid to sectarian schools. In full, that provision states:


Aid prohibited to sectarian schools. . . . The legislature, counties, cities, towns, school districts, and public corporations shall not make any direct or indirect appropriation or payment from any public fund or monies, or any grant of lands or other property for any sectarian purpose or to aid any church, school, academy, seminary, college, university, or other literary or scientific institution, controlled in whole or in part by any church, sect, or denomination.



Mont. Const., Art. X, §6(1).

Shortly after the scholarship program was created, the Montana Department of Revenue promulgated “Rule 1,” over the objection of the Montana Attorney General. That administrative rule prohibited families from using scholarships at religious schools. It did so by changing the definition of “qualified education provider” to exclude any school “owned or controlled in whole or in part by any church, religious sect, or denomination.” The Department explained that the Rule was needed to reconcile the scholarship program with the no-aid provision of the Montana Constitution. . . .



B

This suit was brought by three mothers whose children attend Stillwater Christian School in northwestern Montana. . . . The [Montana Supreme] Court first addressed the scholarship program unmodified by Rule 1, holding that the program aided religious schools in violation of the no-aid provision of the Montana Constitution. . . .
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The Montana Supreme Court went on to hold that the violation of the no-aid provision required invalidating the entire scholarship program. . . . As a result, the tax credit is no longer available to support scholarships at either religious or secular private schools.

The Montana Supreme Court acknowledged that “an overly-broad” application of the no-aid provision “could implicate free exercise concerns” and that “there may be a case” where “prohibiting the aid would violate the Free Exercise Clause.” But, the Court concluded, “this is not one of those cases.” . . .




II


A

The Religion Clauses of the First Amendment provide that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” We have recognized a “‘play in the joints’ between what the Establishment Clause permits and the Free Exercise Clause compels.” Trinity Lutheran Church of Columbia, Inc. v. Comer (2017) (quoting Locke v. Davey (2004)). Here, the parties do not dispute that the scholarship program is permissible under the Establishment Clause. Nor could they. We have repeatedly held that the Establishment Clause is not offended when religious observers and organizations benefit from neutral government programs. See, e.g., Locke; Rosenberger v. Rector and Visitors of Univ. of Va. (1995). Any Establishment Clause objection to the scholarship program here is particularly unavailing because the government support makes its way to religious schools only as a result of Montanans independently choosing to spend their scholarships at such schools. See Locke; Zelman v. Simmons-Harris (2002). The Montana Supreme Court, however, held as a matter of state law that even such indirect government support qualified as “aid” prohibited under the Montana Constitution.

The question for this Court is whether the Free Exercise Clause precluded the Montana Supreme Court from applying Montana’s no-aid provision to bar religious schools from the scholarship program. For purposes of answering that question, we accept the Montana Supreme Court’s interpretation of state law — including its determination that the scholarship program provided impermissible “aid” within the meaning of the Montana Constitution — and we assess whether excluding religious schools and affected families from that program was consistent with the Federal Constitution.2

The Free Exercise Clause, which applies to the States under the Fourteenth Amendment, “protects religious observers against unequal treatment” and against “laws that impose special disabilities on the basis of religious status.” Trinity Lutheran; see Cantwell v. Connecticut (1940). Those “basic principle[s]” have long guided this Court. Trinity Lutheran.

Most recently, Trinity Lutheran distilled these and other decisions to the same effect into the “unremarkable” conclusion that disqualifying otherwise eligible recipients from a public benefit “solely because of their religious character” imposes “a penalty on the 905free exercise of religion that triggers the most exacting scrutiny.” In Trinity Lutheran, Missouri provided grants to help nonprofit organizations pay for playground resurfacing, but a state policy disqualified any organization “owned or controlled by a church, sect, or other religious entity.” Because of that policy, an otherwise eligible church-owned preschool was denied a grant to resurface its playground. Missouri’s policy discriminated against the Church “simply because of what it is — a church,” and so the policy was subject to the “strictest scrutiny,” which it failed. We acknowledged that the State had not “criminalized” the way in which the Church worshipped or “told the Church that it cannot subscribe to a certain view of the Gospel.” But the State’s discriminatory policy was “odious to our Constitution all the same.”

Here too Montana’s no-aid provision bars religious schools from public benefits solely because of the religious character of the schools. The provision also bars parents who wish to send their children to a religious school from those same benefits, again solely because of the religious character of the school. This is apparent from the plain text. The provision bars aid to any school “controlled in whole or in part by any church, sect, or denomination.” Mont. Const., Art. X, §6(1). The provision’s title — “Aid prohibited to sectarian schools” — confirms that the provision singles out schools based on their religious character. And the Montana Supreme Court explained that the provision forbids aid to any school that is “sectarian,” “religiously affiliated,” or “controlled in whole or in part by churches.” The provision plainly excludes schools from government aid solely because of religious status.

The Department counters that Trinity Lutheran does not govern here because the no-aid provision applies not because of the religious character of the recipients, but because of how the funds would be used — for “religious education.” In Trinity Lutheran, a majority of the Court concluded that the Missouri policy violated the Free Exercise Clause because it discriminated on the basis of religious status. A plurality declined to address discrimination with respect to “religious uses of funding or other forms of discrimination.” Trinity Lutheran at n. 3.* The plurality saw no need to consider such concerns because Missouri had expressly discriminated “based on religious identity,” which was enough to invalidate the state policy without addressing how government funds were used.

This case also turns expressly on religious status and not religious use. The Montana Supreme Court applied the no-aid provision solely by reference to religious status. . . . The Montana Constitution discriminates based on religious status just like the Missouri policy in Trinity Lutheran, which excluded organizations “owned or controlled by a church, sect, or other religious entity.” . . .

The Department . . . contrasts what it characterizes as the “completely non-religious” benefit of playground resurfacing in Trinity Lutheran with the unrestricted tuition aid at issue here. . . Regardless, those considerations were not the Montana Supreme Court’s basis for applying the no-aid provision to exclude religious schools; that hinged solely on 906religious status. Status-based discrimination remains status based even if one of its goals or effects is preventing religious organizations from putting aid to religious uses.

Undeterred by Trinity Lutheran, the Montana Supreme Court applied the no-aid provision to hold that religious schools could not benefit from the scholarship program. So applied, the provision “impose[s] special disabilities on the basis of religious status” and “condition[s] the availability of benefits upon a recipient’s willingness to surrender [its] religiously impelled status.” Trinity Lutheran (quoting Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993)). To be eligible for government aid under the Montana Constitution, a school must divorce itself from any religious control or affiliation. Placing such a condition on benefits or privileges “inevitably deters or discourages the exercise of First Amendment rights.” Trinity Lutheran (quoting Sherbert v. Verner (1963) (alterations omitted)). The Free Exercise Clause protects against even “indirect coercion,” and a State “punishe[s] the free exercise of religion” by disqualifying the religious from government aid as Montana did here. Trinity Lutheran. Such status-based discrimination is subject to “the strictest scrutiny.”

None of this is meant to suggest that we agree with the Department, that some lesser degree of scrutiny applies to discrimination against religious uses of government aid. See Lukumi (striking down law designed to ban religious practice involving alleged animal cruelty, explaining that a law “target[ing] religious conduct for distinctive treatment or advanc[ing] legitimate governmental interests only against conduct with a religious motivation will survive strict scrutiny only in rare cases”). Some Members of the Court, moreover, have questioned whether there is a meaningful distinction between discrimination based on use or conduct and that based on status. See Trinity Lutheran (Gorsuch, J., joined by Thomas, J., concurring in part) (citing, e.g., Lukumi and Thomas v. Review Bd. of Ind. Employment Security Div. (1981)). We acknowledge the point but need not examine it here. It is enough in this case to conclude that strict scrutiny applies under Trinity Lutheran because Montana’s no-aid provision discriminates based on religious status.
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Seeking to avoid Trinity Lutheran, the Department contends that this case is instead governed by Locke v. Davey (2004). Locke also involved a scholarship program. The State of Washington provided scholarships paid out of the State’s general fund to help students pursuing postsecondary education. The scholarships could be used at accredited religious and nonreligious schools alike, but Washington prohibited students from using the scholarships to pursue devotional theology degrees, which prepared students for a calling as clergy. This prohibition prevented Davey from using his scholarship to obtain a degree that would have enabled him to become a pastor. We held that Washington had not violated the Free Exercise Clause.

Locke differs from this case in two critical ways. First, Locke explained that Washington had “merely chosen not to fund a distinct category of instruction”: the “essentially religious endeavor” of training a minister “to lead a congregation.” Thus, Davey “was denied a scholarship because of what he proposed to do — use the funds to prepare for the ministry.” Trinity Lutheran. Apart from that narrow restriction, Washington’s program allowed scholarships to be used at “pervasively religious schools” that incorporated religious 907instruction throughout their classes. Locke. By contrast, Montana’s Constitution does not zero in on any particular “essentially religious” course of instruction at a religious school. Rather, as we have explained, the no-aid provision bars all aid to a religious school “simply because of what it is,” putting the school to a choice between being religious or receiving government benefits. Trinity. At the same time, the provision puts families to a choice between sending their children to a religious school or receiving such benefits.

Second, Locke invoked a “historic and substantial” state interest in not funding the training of clergy, explaining that “opposition to . . . funding ‘to support church leaders’ lay at the historic core of the Religion Clauses,” Trinity Lutheran. As evidence of that tradition, the Court in Locke emphasized that the propriety of state-supported clergy was a central subject of founding-era debates, and that most state constitutions from that era prohibited the expenditure of tax dollars to support the clergy.

But no comparable “historic and substantial” tradition supports Montana’s decision to disqualify religious schools from government aid. In the founding era and the early 19th century, governments provided financial support to private schools, including denominational ones. Even States with bans on government-supported clergy, such as New Jersey, Pennsylvania, and Georgia, provided various forms of aid to religious schools. Congress provided support to denominational schools in the District of Columbia until 1848, and Congress paid churches to run schools for American Indians through the end of the 19th century. After the Civil War, Congress spent large sums on education for emancipated freedmen, often by supporting denominational schools in the South through the Freedmen’s Bureau.3

The Department argues that a tradition against state support for religious schools arose in the second half of the 19th century, as more than 30 States — including Montana — adopted no-aid provisions. Such a development, of course, cannot by itself establish an early American tradition. Justice Sotomayor questions our reliance on aid provided during the same era by the Freedmen’s Bureau, but we see no inconsistency in recognizing that such evidence may reinforce an early practice but cannot create one. In addition, many of the no-aid provisions belong to a more checkered tradition shared with the Blaine Amendment of the 1870s. That proposal — which Congress nearly passed — would have added to the Federal Constitution a provision similar to the state no-aid provisions, prohibiting States from aiding “sectarian” schools. See Mitchell v. Helms (2000). “[I]t was an open secret that ‘sectarian’ was code for ‘Catholic.’” Ibid. The Blaine Amendment was “born of bigotry” and “arose at a time of pervasive hostility to the Catholic Church and to Catholics in general”; many of its state counterparts have a similarly “shameful pedigree.” Mitchell. The no-aid provisions of the 19th century hardly evince a tradition that should inform our understanding of the Free Exercise Clause.
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The Department argues that several States have rejected referendums to overturn or limit their no-aid provisions, and that Montana even re-adopted its own in the 1970s, for reasons unrelated to anti-Catholic bigotry. But, on the other side of the ledger, many States today — including those with no-aid provisions — provide support to religious schools through vouchers, scholarships, tax credits, and other measures. According to petitioners, 20 of 37 States with no-aid provisions allow religious options in publicly funded scholarship programs, and almost all allow religious options in tax credit programs.

All to say, we agree with the Department that the historical record is “complex.” And it is true that governments over time have taken a variety of approaches to religious schools. But it is clear that there is no “historic and substantial” tradition against aiding such schools comparable to the tradition against state-supported clergy invoked by Locke.



C

Two dissenters would chart new courses. Justice Sotomayor would grant the government “some room” to “single . . . out” religious entities “for exclusion,” based on what she views as “the interests embodied in the Religion Clauses.” Justice Breyer, building on his solo opinion in Trinity Lutheran, would adopt a “flexible, context-specific approach” that “may well vary” from case to case. As best we can tell, courts applying this approach would contemplate the particular benefit and restriction at issue and discern their relationship to religion and society, taking into account “context and consequences measured in light of [the] purposes” of the Religion Clauses. What is clear is that Justice Breyer would afford much freer rein to judges than our current regime, arguing that “there is ‘no test-related substitute for the exercise of legal judgment.’”

The simplest response is that these dissents follow from prior separate writings, not from the Court’s decision in Trinity Lutheran or the decades of precedent on which it relied. These precedents have “repeatedly confirmed” the straightforward rule that we apply today: When otherwise eligible recipients are disqualified from a public benefit “solely because of their religious character,” we must apply strict scrutiny. Trinity Lutheran. This rule against express religious discrimination is no “doctrinal innovation.” Far from it. As Trinity Lutheran explained, the rule is “unremarkable in light of our prior decisions.”

For innovation, one must look to the dissents. Their “room[y]” or “flexible” approaches to discrimination against religious organizations and observers would mark a significant departure from our free exercise precedents. The protections of the Free Exercise Clause do not depend on a “judgment-by-judgment analysis” regarding whether discrimination against religious adherents would somehow serve ill-defined interests. Cf. Medellín v. Texas (2008).



D

Because the Montana Supreme Court applied the no-aid provision to discriminate against schools and parents based on the religious character of the school, the “strictest scrutiny” is required. That “stringent standard,” is not “watered down but really means 909what it says,” Lukumi. To satisfy it, government action “must advance ‘interests of the highest order’ and must be narrowly tailored in pursuit of those interests.”

The Montana Supreme Court asserted that the no-aid provision serves Montana’s interest in separating church and State “more fiercely” than the Federal Constitution. But “that interest cannot qualify as compelling” in the face of the infringement of free exercise here. Trinity Lutheran, 582 U.S., at _(slip op., at 14). A State’s interest “in achieving greater separation of church and State than is already ensured under the Establishment Clause . . . is limited by the Free Exercise Clause.” Ibid. (quoting Widmar v. Vincent (1981)).

The Department, for its part, asserts that the no-aid provision actually promotes religious freedom. In the Department’s view, the no-aid provision protects the religious liberty of taxpayers by ensuring that their taxes are not directed to religious organizations, and it safeguards the freedom of religious organizations by keeping the government out of their operations. An infringement of First Amendment rights, however, cannot be justified by a State’s alternative view that the infringement advances religious liberty. Our federal system prizes state experimentation, but not “state experimentation in the suppression of free speech,” and the same goes for the free exercise of religion. Boy Scouts of America v. Dale (2000).

Furthermore, we do not see how the no-aid provision promotes religious freedom. As noted, this Court has repeatedly upheld government programs that spend taxpayer funds on equal aid to religious observers and organizations, particularly when the link between government and religion is attenuated by private choices. A school, concerned about government involvement with its religious activities, might reasonably decide for itself not to participate in a government program. But we doubt that the school’s liberty is enhanced by eliminating any option to participate in the first place. . . .

And the prohibition before us today burdens not only religious schools but also the families whose children attend or hope to attend them. Drawing on “enduring American tradition,” we have long recognized the rights of parents to direct “the religious upbringing” of their children. Wisconsin v. Yoder (1972). Many parents exercise that right by sending their children to religious schools, a choice protected by the Constitution. See Pierce v. Society of Sisters (1925). But the no-aid provision penalizes that decision by cutting families off from otherwise available benefits if they choose a religious private school rather than a secular one, and for no other reason.

The Department also suggests that the no-aid provision advances Montana’s interests in public education. According to the Department, the no-aid provision safeguards the public school system by ensuring that government support is not diverted to private schools. But, under that framing, the no-aid provision is fatally underinclusive because its “proffered objectives are not pursued with respect to analogous nonreligious conduct.” Lukumi. . . . Montana’s interest in public education cannot justify a no-aid provision that requires only religious private schools to “bear [its] weight.” Ibid.

A State need not subsidize private education. But once a State decides to do so, it cannot disqualify some private schools solely because they are religious. . . .5

* * *
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The judgment of the Montana Supreme Court is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

Justice Thomas, with whom Justice Gorsuch joins, concurring.

The Court correctly concludes that Montana’s no-aid provision expressly discriminates against religion in violation of the Free Exercise Clause. And it properly provides relief to Montana religious schools and the petitioners who wish to use Montana’s scholarship program to send their children to such schools. I write separately to explain how this Court’s interpretation of the Establishment Clause continues to hamper free exercise rights. Until we correct course on that interpretation, individuals will continue to face needless obstacles in their attempts to vindicate their religious freedom.




I


A

This case involves the Free Exercise Clause, not the Establishment Clause. But as in all cases involving a state actor, the modern understanding of the Establishment Clause is a “brooding omnipresence,” Southern Pacific Co. v. Jensen (1917) (Holmes, J., dissenting), ever ready to be used to justify the government’s infringement on religious freedom. Under the modern, but erroneous, view of the Establishment Clause, the government must treat all religions equally and treat religion equally to nonreligion. As this Court stated in its first case applying the Establishment Clause to the States, the government cannot “pass laws which aid one religion, aid all religions, or prefer one religion over another.” Everson v. Board of Ed. of Ewing, 330 U.S. 1, 15 (1947). This “equality principle,” the theory goes, prohibits the government from expressing any preference for religion — or even permitting any signs of religion in the governmental realm. Thus, when a plaintiff brings a free exercise claim, the government may defend its law, as Montana did here, on the ground that the law’s restrictions are required to prevent it from “establishing” religion.

This understanding of the Establishment Clause is unmoored from the original meaning of the First Amendment. As I have explained in previous cases, at the founding, the Clause served only to “protec[t] States, and by extension their citizens, from the imposition of an established religion by the Federal Government.”

There is mixed historical evidence concerning whether the Establishment Clause was understood as an individual right at the time of the Fourteenth Amendment’s ratification. Even assuming that the Clause creates a right and that such a right could be incorporated, however, it would only protect against an “establishment” of religion as understood at the founding, i.e., “‘coercion of religious orthodoxy and of financial support by force of law and threat of penalty.’”1

Thus, the modern view, which presumes that States must remain both completely separate from and virtually silent on matters of religion to comply with the Establishment 911Clause, is fundamentally incorrect. Properly understood, the Establishment Clause does not prohibit States from favoring religion. They can legislate as they wish, subject only to the limitations in the State and Federal Constitutions.



B

I have previously made these points in Establishment Clause cases to show that the Clause likely has no application to the States or, if it is capable of incorporation, that the Court employs a far broader test than the Clause’s original meaning. But the Court’s wayward approach to the Establishment Clause also impacts its free exercise jurisprudence. Specifically, its overly expansive understanding of the former Clause has led to a correspondingly cramped interpretation of the latter.

Under this Court’s current approach, state and local governments may rely on the Establishment Clause to justify policies that others wish to challenge as violations of the Free Exercise Clause. Once the government demonstrates that its policy is required for compliance with the Constitution, any claim that the policy infringes on free exercise cannot survive. . . .

The Court has also repeatedly stated that a government has a compelling interest in avoiding an Establishment Clause violation altogether, which “may justify” abridging other First Amendment freedoms. Unsurprisingly, governmental employers have relied on these pronouncements to defeat challenges from employees who alleged violations of their First Amendment rights.

Finally, this Court’s infamous test in Lemon v. Kurtzman (1971) has sometimes been understood to prohibit governmental practices that have the effect of endorsing religion. This, too, presupposes that the Establishment Clause prohibits the government from favoring religion or taking steps to promote it. But as described, the Establishment Clause does nothing of the sort. The concern with avoiding endorsement has nevertheless been used to prohibit voluntary practices that potentially implicate free exercise rights, with courts and governments going so far as to make the “remarkable” suggestion “that even while off duty, a teacher or coach cannot engage in any outward manifestation of religious faith.”




II

The Court’s current understanding of the Establishment Clause actually thwarts, rather than promotes, equal treatment of religion. Under a proper understanding of the Establishment Clause, robust and lively debate about the role of religion in government is permitted, even encouraged, at the state and local level. The Court’s distorted view of the Establishment Clause, however, removes the entire subject of religion from the realm of permissible governmental activity, instead mandating strict separation.

This interpretation of the Establishment Clause operates as a type of content-based restriction on the government. The Court has interpreted the Free Speech Clause to prohibit content-based restrictions because they “value some forms of speech over others,” City of Ladue v. Gilleo (1994) (O’Connor, J., concurring), thus tending to “tilt public debate in a preferred direction,” Sorrell v. IMS Health Inc. (2011). The content-based restriction imposed by this Court’s Establishment Clause jurisprudence operates no 912differently. It communicates a message that religion is dangerous and in need of policing, which in turn has the effect of tilting society in favor of devaluing religion. . . .

Historical evidence suggests that many advocates for this separationist view were originally motivated by hostility toward certain disfavored religions. . . . Although such hostility may not be overtly expressed by the Court any longer, manifestations of this “trendy disdain for deep religious conviction” assuredly live on. Locke (Scalia, J., dissenting). They are evident in the fact that, unlike other constitutional rights, the mere exposure to religion can render an “offended observer” sufficiently injured to bring suit against the government, American Legion (Gorsuch, J., concurring in judgment), even if he has not been coerced in any way to participate in a religious practice.2 We also see them in the special privilege of taxpayer standing in Establishment Clause challenges, even though such suits directly contravene Article III’s restrictions on standing. And they persist in the repeated denigration of those who continue to adhere to traditional moral standards, as well as laws even remotely influenced by such standards, as outmoded at best and bigoted at worst. See Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n (2018) (Thomas, J., concurring in part and concurring in judgment); Obergefell v. Hodges, 576 U.S. 644, 712 (2015) (Roberts, C.J., dissenting). So long as this hostility remains, fostered by our distorted understanding of the Establishment Clause, free exercise rights will continue to suffer.

* * *

As I have recently explained, this Court has an unfortunate tendency to prefer certain constitutional rights over others. See United States v. Sineneng-Smith (Thomas, J., concurring). The Free Exercise Clause, although enshrined explicitly in the Constitution, rests on the lowest rung of the Court’s ladder of rights, and precariously so at that. Returning the Establishment Clause to its proper scope will not completely rectify the Court’s disparate treatment of constitutional rights, but it will go a long way toward allowing free exercise of religion to flourish as the Framers intended. I look forward to the day when the Court takes up this task in earnest.

Justice Gorsuch, concurring.

. . . I write separately only to address an additional point. The Court characterizes the Montana Constitution as discriminating against parents and schools based on “religious status and not religious use.” No doubt, the Court proceeds as it does to underscore how the outcome of this case follows from Trinity Lutheran Church of Columbia, Inc. v. Comer (2017), where the Court struck down a similar public benefits restriction that, it held, discriminated on the basis of religious status. No doubt, too, discrimination on the basis of religious status raises grave constitutional questions for the reasons the Court describes. But I was not sure about characterizing the State’s discrimination in Trinity Lutheran as focused only on religious status, and I am even less sure about characterizing the State’s discrimination here that way.

In the first place, discussion of religious activity, uses, and conduct — not just status — pervades this record. The Montana Constitution forbids the use of public 913funds “for any sectarian purpose,” including to “aid” sectarian schools. Art. X, §6(1). . . . Meanwhile, Ms. Espinoza admits that she would like to use scholarship funds to enable her daughters to be taught in school the “same Christian values” they are taught at home. Finally, in its briefing before this Court, Montana has represented that its Constitution focuses on preventing the use of tax credits to subsidize religious activity.

Not only is the record replete with discussion of activities, uses, and conduct, any jurisprudence grounded on a status-use distinction seems destined to yield more questions than answers. Does Montana seek to prevent religious parents and schools from participating in a public benefits program (status)? Or does the State aim to bar public benefits from being employed to support religious education (use)? Maybe it’s possible to describe what happened here as status-based discrimination. But it seems equally, and maybe more, natural to say that the State’s discrimination focused on what religious parents and schools do — teach religion. Nor are the line-drawing challenges here unique; they have arisen before and will again.

Most importantly, though, it is not as if the First Amendment cares. The Constitution forbids laws that prohibit the free exercise of religion. That guarantee protects not just the right to be a religious person, holding beliefs inwardly and secretly; it also protects the right to act on those beliefs outwardly and publicly. . . . By speaking of a right to “free exercise,” rather than a right “of conscience,” an alternative the framers considered and rejected, our Constitution “extended the broader freedom of action to all believers.” McConnell, The Origins and Historical Understanding of Free Exercise of Religion 103 Harvard Law Review 1409, 1490 (1989). So whether the Montana Constitution is better described as discriminating against religious status or use makes no difference: It is a violation of the right to free exercise either way, unless the State can show its law serves some compelling and narrowly tailored governmental interest, conditions absent here for reasons the Court thoroughly explains.

Our cases have long recognized the importance of protecting religious actions, not just religious status. In its very first decision applying the Free Exercise Clause to the States, the Court explained that the First Amendment protects the “freedom to act” as well as the “freedom to believe.” Cantwell v. Connecticut (1940). . . . In fact, this Court has already recognized that parents’ decisions about the education of their children — the very conduct at issue here — can constitute protected religious activity. In Wisconsin v. Yoder, 406 U.S. 205 (1972), the Court held that Amish parents could not be compelled to send their children to a public high school if doing so would conflict with the dictates of their faith. . . .

Consistently, too, we have recognized the First Amendment’s protection for religious conduct in public benefits cases. When the government chooses to offer scholarships, unemployment benefits, or other affirmative assistance to its citizens, those benefits necessarily affect the “baseline against which burdens on religion are measured.” Locke v. Davey (2004) (Scalia, J., dissenting). So, as we have long explained, the government “penalize[s] religious activity” whenever it denies to religious persons an “equal share of the rights, benefits, and privileges enjoyed by other citizens.” Lyng v. Northwest Indian Cemetery Protective Assn. (1988). What benefits the government decides to give, whether meager or munificent, it must give without discrimination against religious conduct.

Our cases illustrate the point. In Sherbert v. Verner, 374 U.S. 398 (1963), for example, a State denied unemployment benefits to Adell Sherbert not because she was a Seventh 914Day Adventist but because she had put her faith into practice by refusing to labor on the day she believed God had set aside for rest. Recognizing her right to exercise her religion freely, the Court held that Ms. Sherbert was entitled to benefits. . . .

The First Amendment protects religious uses and actions for good reason. What point is it to tell a person that he is free to be Muslim but he may be subject to discrimination for doing what his religion commands, attending Friday prayers, living his daily life in harmony with the teaching of his faith, and educating his children in its ways? What does it mean to tell an Orthodox Jew that she may have her religion but may be targeted for observing her religious calendar? Often, governments lack effective ways to control what lies in a person’s heart or mind. But they can bring to bear enormous power over what people say and do. The right to be religious without the right to do religious things would hardly amount to a right at all.

If the government could intrude so much in matters of faith, too, winners and losers would soon emerge. Those apathetic about religion or passive in its practice would suffer little in a world where only inward belief or status is protected. But what about those with a deep faith that requires them to do things passing legislative majorities might find unseemly or uncouth — like knocking on doors to spread their beliefs, refusing to build tank turrets during wartime, or teaching their children at home? A right meant to protect minorities instead could become a cudgel to ensure conformity.

It doesn’t take a long or searching look through history or around the world to see how this can go. . . . Even today, in fiefdoms small and large, people of faith are made to choose between receiving the protection of the State and living lives true to their religious convictions.

Of course, in public benefits cases like the one before us the stakes are not so dramatic. Individuals are forced only to choose between forgoing state aid or pursuing some aspect of their faith. The government does not put a gun to the head, only a thumb on the scale. But, as so many of our cases explain, the Free Exercise Clause doesn’t easily tolerate either; any discrimination against religious exercise must meet the demands of strict scrutiny. . . .

Montana’s Supreme Court disregarded these foundational principles. Effectively, the court told the state legislature and parents of Montana like Ms. Espinoza: You can have school choice, but if anyone dares to choose to send a child to an accredited religious school, the program will be shuttered. That condition on a public benefit discriminates against the free exercise of religion. Calling it discrimination on the basis of religious status or religious activity makes no difference: It is unconstitutional all the same.

Justice Breyer, with whom Justice Kagan joins as to Part I, dissenting.

The First Amendment’s Free Exercise Clause guarantees the right to practice one’s religion. At the same time, its Establishment Clause forbids government support for religion. Taken together, the Religion Clauses have helped our Nation avoid religiously based discord while securing liberty for those of all faiths.

This Court has long recognized that an overly rigid application of the Clauses could bring their mandates into conflict and defeat their basic purpose. See, e.g., Walz v. Tax Comm’n of City of New York (1970). And this potential conflict is nowhere more apparent than in cases involving state aid that serves religious purposes or institutions. In such cases, the Court has said, there must be constitutional room, or “‘play in the joints,’” between “what the Establishment Clause permits and the Free Exercise Clause compels.”  915Trinity Lutheran Church of Columbia, Inc. v. Comer (quoting Locke v. Davey (2004)). Whether a particular state program falls within that space depends upon the nature of the aid at issue, considered in light of the Clauses’ objectives.

The majority barely acknowledges the play-in-the-joints doctrine here. It holds that the Free Exercise Clause forbids a State to draw any distinction between secular and religious uses of government aid to private schools that is not required by the Establishment Clause. The majority’s approach and its conclusion in this case, I fear, risk the kind of entanglement and conflict that the Religion Clauses are intended to prevent. I consequently dissent.



I

. . . The majority finds that the school-playground case, Trinity Lutheran, and not the religious-studies case, Locke, controls here. I disagree. In my view, the program at issue here is strikingly similar to the program we upheld in Locke and importantly different from the program we found unconstitutional in Trinity Lutheran. Like the State of Washington in Locke, Montana has chosen not to fund (at a distance) “an essentially religious endeavor” — an education designed to “‘induce religious faith.’” Locke. That kind of program simply cannot be likened to Missouri’s decision to exclude a church school from applying for a grant to resurface its playground.

The Court in Locke recognized that the study of devotional theology can be “akin to a religious calling as well as an academic pursuit.” . . . Nothing in the Constitution discourages this type of instruction. To the contrary, the Free Exercise Clause draws upon a history that places great value upon the freedom of parents to teach their children the tenets of their faith. Cf. Wisconsin v. Yoder (1972). . . . But the bitter lesson of religious conflict also inspired the Establishment Clause and the state-law bans on compelled support the Court cited in Locke. Cf., e.g., J. Madison, Memorial and Remonstrance Against Religious Assessments. . . .

It is true that Montana’s no-aid provision broadly bars state aid to schools based on their religious affiliation. But this case does not involve a claim of status-based discrimination. The schools do not apply or compete for scholarships, they are not parties to this litigation, and no one here purports to represent their interests. We are instead faced with a suit by parents who assert that their free exercise rights are violated by the application of the no-aid provision to prevent them from using taxpayer-supported scholarships to attend the schools of their choosing. In other words, the problem, as in Locke, is what petitioners “‘propos[e] to do — use the funds to’” obtain a religious education.

Even if the schools’ status were relevant, I do not see what bearing the majority’s distinction could have here. There is no dispute that religious schools seek generally to inspire religious faith and values in their students. How else could petitioners claim that barring them from using state aid to attend these schools violates their free exercise rights? Thus, the question in this case — unlike in Trinity Lutheran — boils down to what the schools would do with state support. And the upshot is that here, as in Locke, we confront a State’s decision not to fund the inculcation of religious truths.

The majority next contends that there is no “‘historic and substantial’ tradition against aiding” religious schools “comparable to the tradition against state-supported clergy invoked by Locke.” But the majority ignores the reasons for the founding era bans that we relied upon in Locke.
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“Perhaps the most famous example,” Locke, is the 1786 defeat of a Virginia bill (often called the Assessment Bill) that would have levied a tax in support of “learned teachers” of “the Christian Religion.” A Bill Establishing a Provision for Teachers of the Christian Religion. In his Memorial and Remonstrance against that proposal, James Madison argued that compelling state sponsorship of religion in this way was “a signal of persecution” that “degrades from the equal rank of citizens all those whose opinions in religion do not bend to those of the Legislative authority.” Even among those who might benefit from such a tax, Madison warned, the bill threatened to “destroy that moderation and harmony which the forbearance of our laws to intermeddle with Religion, has produced among its several sects.”

The opposition galvanized by Madison’s Remonstrance not only scuttled the Assessment Bill; it spurred Virginia’s Assembly to enact a very different law, the Bill for Religious Liberty drafted by Thomas Jefferson.

Like the Remonstrance, Jefferson’s bill emphasized the risk to religious liberty that state-supported religious indoctrination threatened. “[T]o compel a man to furnish contributions of money for the propagation of opinions which he disbelieves,” the preamble declared, “is sinful and tyrannical.” . . .

I see no meaningful difference between the concerns that Madison and Jefferson raised and the concerns inevitably raised by taxpayer support for scholarships to religious schools. . . . That is not to deny that the history of state support for denominational schools is “‘complex.’” But founding era attitudes toward compelled support of clergy were no less complex. Many prominent members of the founding generation, including George Washington, Patrick Henry, and John Marshall, supported Virginia’s Assessment Bill. Some who supported this kind of government aid thought it posed no threat to freedom of conscience; others denied that provisions for aid to religion amounted to an “establishment” at all. Indeed, at least one historian has persuasively argued that it is next to impossible to attribute to the Founders any uniform understanding as to what constitutes, in the Constitution’s phrase, “an Establishment of religion.”

This diversity of opinion made no difference in Locke and it makes no difference here. For our purposes it is enough to say that, among those who gave shape to the young Republic were people, including Madison and Jefferson, who perceived a grave threat to individual liberty and communal harmony in tax support for the teaching of religious truths. These “historic and substantial” concerns have consistently guided the Court’s application of the Religion Clauses since. The Court’s special attention to these views should come as no surprise, for the risks the Founders saw have only become more apparent over time. In the years since the Civil War, the number of religions practiced in our country has grown to scores. And that has made it more difficult to avoid suspicions of favoritism — or worse — when government becomes entangled with religion. . . .

Private choice cannot help the taxpayer who does not want to finance the propagation of religious beliefs, whether his own or someone else’s. It will not help religious minorities too few in number to support a school that teaches their beliefs. And it will not satisfy those whose religious beliefs preclude them from participating in a government-sponsored program. Some or many of the persons who fit these descriptions may well feel ignored — or worse — when public funds are channeled to religious schools. These feelings may, in turn, sow religiously inspired political conflict and division — a risk that is considerably greater where States are required to include religious schools in programs 917like the one before us here. And it is greater still where, as here, those programs benefit only a handful of a State’s many religious denominations. . . .

If, for 250 years, we have drawn a line at forcing taxpayers to pay the salaries of those who teach their faith from the pulpit, I do not see how we can today require Montana to adopt a different view respecting those who teach it in the classroom.



II

In reaching its conclusion that the Free Exercise Clause requires Montana to allow petitioners to use taxpayer supported scholarships to pay for their children’s religious education, the majority makes several doctrinal innovations that, in my view, are misguided and threaten adverse consequences.

Although the majority refers in passing to the “play in the joints” between that which the Establishment Clause forbids and that which the Free Exercise Clause requires, its holding leaves that doctrine a shadow of its former self. Having concluded that there is no obstacle to subsidizing a religious education under our Establishment Clause precedents, the majority says little more about Montana’s antiestablishment interests or the reasoning that underlies them. It does not engage with the State’s concern that its funds not be used to support religious teaching. Instead, the Court holds that it need not consider how Montana’s funds would be used because, in its view, all distinctions on the basis of religion — whether in respect to playground grants or devotional teaching — are similarly and presumptively unconstitutional.

Setting aside the problems with the majority’s characterization of this case, I think the majority is wrong to replace the flexible, context-specific approach of our precedents with a test of “strict” or “rigorous” scrutiny. And it is wrong to imply that courts should use that same heightened scrutiny whenever a government benefit is at issue. . . .

Montana’s law does not punish religious exercise. And it does not require students to choose between their religious beliefs and receiving secular government aid such as unemployment benefits. The State has simply chosen not to fund programs that, in significant part, typically involve the teaching and practice of religious devotion. . . .

I disagree, then, with what I see as the majority’s doctrinal omission, its misplaced application of a legal presumption, and its suggestion that this presumption is appropriate in many, if not all, cases involving government benefits. As I see the matter, our differences run deeper than a simple disagreement about the application of prior case law. . . .

Nor does the majority’s approach avoid judicial entanglement in difficult and sensitive questions. To the contrary, as I have just explained, it burdens courts with the still more complex task of untangling disputes between religious organizations and state governments, instead of giving deference to state legislators’ choices to avoid such issues altogether. At the same time, it puts States in a legislative dilemma, caught between the demands of the Free Exercise and Establishment Clauses, without “breathing room” to help ameliorate the problem. . . .

* * *

It is not easy to discern “the boundaries of the neutral area between” the two Religion Clauses “within which the legislature may legitimately act.” Tilton. And it is more difficult still in cases, such as this one, where the Constitution’s policy in favor of free exercise, 918on one hand, and against state sponsorship, on the other, are in conflict. In such cases, I believe there is “no test-related substitute for the exercise of legal judgment.” Van Orden (opinion of Breyer, J.). That judgment “must reflect and remain faithful to the underlying purposes of the Clauses, and it must take account of context and consequences measured in light of those purposes.” Here, those purposes, along with the examples set by our decisions in Locke and Trinity Lutheran, lead me to believe that Montana’s differential treatment of religious schools is constitutional. “If any room exists between the two Religion Clauses, it must be here.” For these reasons, I respectfully dissent from the Court’s contrary conclusion.

Justice Sotomayor, dissenting.

. . . In Trinity Lutheran Church of Columbia, Inc. v. Comer (2017), this Court held, “for the first time, that the Constitution requires the government to provide public funds directly to a church.” Id. (Sotomayor, J., dissenting). Here, the Court invokes that precedent to require a State to subsidize religious schools if it enacts an education tax credit. Because this decision further “slights both our precedents and our history” and “weakens this country’s longstanding commitment to a separation of church and state beneficial to both,” I respectfully dissent. . . .



II

. . . The Court’s analysis of Montana’s defunct tax program reprises the error in Trinity Lutheran. Contra the Court’s current approach, our free exercise precedents had long granted the government “some room to recognize the unique status of religious entities and to single them out on that basis for exclusion from otherwise generally applicable laws.” Id. (Sotomayor, J., dissenting).

Until Trinity Lutheran, the right to exercise one’s religion did not include a right to have the State pay for that religious practice. That is because a contrary rule risks reading the Establishment Clause out of the Constitution. . . . Thus, to determine the constitutionality of government action that draws lines based on religion, our precedents “carefully considered whether the interests embodied in the Religion Clauses justify that line.” Trinity Lutheran (Sotomayor, J., dissenting). The relevant question had always been not whether a State singles out religious entities, but why it did so.

Here, a State may refuse to extend certain aid programs to religious entities when doing so avoids “historic and substantial” antiestablishment concerns. Properly understood, this case is no different from Locke because petitioners seek to procure what the plaintiffs in Locke could not: taxpayer funds to support religious schooling. Indeed, one of the concurrences lauds petitioners’ spiritual pursuit, acknowledging that they seek state funds for manifestly religious purposes like “teach[ing] religion” so that petitioners may “outwardly and publicly” live out their religious tenets. But those deeply religious goals confirm why Montana may properly decline to subsidize religious education. Involvement in such spiritual matters implicates both the Establishment Clause, and the free exercise rights of taxpayers, “denying them the chance to decide for themselves whether and how to fund religion,” Trinity Lutheran (Sotomayor, J., dissenting). Previously, this Court recognized that a “prophylactic rule against the use of public funds” for “religious activities” appropriately balanced the Religion Clauses’ differing but equally weighty interests. . . .
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Finally, it is no answer to say that this case involves “discrimination.” Ante, at 11-12. A “decision to treat entities differently based on distinctions that the Religion Clauses make relevant does not amount to discrimination.” Trinity Lutheran (Sotomayor, J., dissenting). So too here.

* * *

Today’s ruling is perverse. Without any need or power to do so, the Court appears to require a State to reinstate a tax-credit program that the Constitution did not demand in the first place. We once recognized that “[w]hile the Free Exercise Clause clearly prohibits the use of state action to deny the rights of free exercise to anyone, it has never meant that a majority could use the machinery of the State to practice its beliefs.” Schempp. Today’s Court, by contrast, rejects the Religion Clauses’ balanced values in favor of a new theory of free exercise, and it does so only by setting aside well-established judicial constraints.

I respectfully dissent.



Justice Gorsuch wrote a concurring opinion in Espinoza v. Montana Department of Revenue. He quoted from Professor Michael McConnell’s article “The Origins and Historical Understanding of Free Exercise of Religion,” 103 Harv. L. Rev. 1409, 1490 (1989). Here is an excerpt from the quoted section:


Original Meaning: The Substitution of “Free Exercise of Religion” for the “Rights of Conscience”

[T]he states requesting constitutional protection for religious freedom, with one exception, employed the language free “exercise” of “religion,” borrowing from the Virginia Bill of Rights. Madison, for reasons that remain mysterious, did not follow this lead in his draft, using instead the term “rights of conscience,” a term also used by the Select Committee and New Hampshire drafts debated on the floor of the House of Representatives. The term “free exercise of religion” reappeared after the close of recorded debate, in the Ames version, which protected both “free exercise of religion” and the “rights of conscience,” and which passed the House. The Senate first voted to protect “rights of conscience” and then settled upon protecting the “free exercise of religion” alone, a formulation that ultimately carried the day. It is possible that these changes in language were without substantive meaning, for in many of the debates in the preconstitutional period, the concepts of “liberty of conscience” and “free exercise of religion” were used interchangeably. There are, nonetheless, three principal differences between the terms that may have significance for interpretation.

The least ambiguous difference is that the term “free exercise” makes clear that the clause protects religiously motivated conduct as well as belief. This point merits emphasis, because in 1879 the Supreme Court, relying on Jefferson, explicitly rejected this reading.7 Only in 1940 did the Court begin to include religiously motivated conduct within the ambit of the free exercise clause, and even then, only to a limited degree. The belief-action distinction is often used to suggest that protection for religiously motivated conduct is far weaker than that accorded to free speech or other, seemingly “absolute” freedoms.

The choice of the words “free exercise of religion” in lieu of “rights of conscience” is therefore of utmost importance. As defined by dictionaries at the time of the framing, the word 920“exercise” strongly connoted action. The American edition of Samuel Johnson’s Dictionary of the English Language, published in Philadelphia in 1805, used the following terms to define “exercise”: “Labour of the body,” “Use; actual application of any thing,” “Task; that which one is appointed to perform,” and “Act of divine worship, whether public or private.” Noah Webster’s American dictionary defined “exercise” as “employment.” James Buchanan’s 1757 dictionary defined “exercise” as “[t]o use or practice.” “Conscience” was more likely to have been understood as opinion or belief. Johnson equated “conscience” with the terms “knowledge,” “Real sentiment; veracity; private thoughts,” “Scruple; difficulty,” and “reason; reasonableness.” Webster defined it as “natural knowledge, or the faculty that decides on the right or wrong of actions.” Buchanan defined it as the “testimony of one’s own mind.”

The Georgia Charter of 1732 is the only legal document of the period to make a distinction between the two phrases. It provided “that there shall be a liberty of conscience allowed in the worship of God, to all persons inhabiting, or which shall inhabit or be resident within our said province, and that all such persons, except papists, shall have a free exercise of religion.” Since Roman Catholics were guaranteed liberty of conscience but not the free exercise of religion, this suggests that the former was understood to be narrower than the latter. The most plausible reading of the provision is that it permitted Catholics to believe what they wished (and possibly to worship as they liked, though that is more doubtful), but did not permit them to put their faith into action. Such a policy would be consistent with the fears of the papacy that existed at the time.

By using the term “free exercise,” the first amendment extended the broader freedom of action to all believers. As noted, the freedom of religion was almost universally understood (with Jefferson being the prominent exception) to include conduct as well as belief. Accordingly, free exercise is more likely than mere liberty of conscience to generate conflicts with, and claims for exemption from, general laws and social mores.

A second important difference between the terms “conscience” and “religion” is that “conscience” emphasizes individual judgment, while “religion” also encompasses the corporate or institutional aspects of religious belief. In the great battle cry of the Protestant Reformation — “God alone is Lord of the conscience” — the individual conscience was used in contradistinction to the teaching of the institutional church. “Religion,” by contrast, connotes a community of believers. The most widely accepted derivation of the word “religion” is from the Latin “religare” — to bind. Religion binds believers together; conscience refers to the inner faculty of judgment. Thus, the “free exercise of religion” suggests that the government may not interfere with the activities of religious bodies, even when the interference has no direct relation to a claim of conscience. This interpretation is also consistent with the distinction drawn in the Georgia Charter, since the private devotions of individual Catholics would be of less concern to the state than the operations of an institutional Church with supposed connections to foreign powers.

The third, and most controversial, difference between the “free exercise of religion” and the “rights of conscience” is that the latter might seem to extend to claims of conscience based on something other than religion — to belief systems based on science, history, economics, political ideology, or secular moral philosophy. By deleting references to “conscience,” the final version of the first amendment singles out religion for special treatment. . . .

This distinction between religion and other belief systems has come under substantial attack in academic circles. Religion is understood to be a product of individual choice, and protected as such. It is said to be arbitrary (and even unconstitutional) to differentiate between belief systems, all of which are the product of individual judgment, on the ground that some are “religious” and some are not. . . .

Under this view, religious claims have no higher status than nonreligious claims — and maybe even lower status, to the extent that modern moral philosophy elevates “rationality 921and reasonableness” over the characteristic religious claims of revelation, tradition, and spirit-filled inspiration. And if the distinction between religious and nonreligious conscience is arbitrary, then it amounts to an indefensible preference — an establishment of religion — to accommodate religious and not nonreligious claims of comparable magnitude.

The question is therefore whether the principle of free exercise, as enacted by the framers and ratifiers of the first amendment, was a specific instantiation of a wider liberty of conscience encompassing individual moral judgments rooted in nonreligious as well as religious sources, or whether religious conscience is different in some fundamental respect from other forms of individual judgment, in which case the free exercise clause would provide no warrant for protecting a broader class of claims. The question is all the more significant for the practical reason that if the exercise of religion extends to “everything and anything,” the interference with ordinary operations of government would be so extreme that the free exercise clause would fall of its own weight. To protect everything is to protect nothing.

The historical materials uniformly equate “religion” with belief in God or in gods, though this can be extended without distortion to transcendent extrapersonal authorities not envisioned in traditionally theistic terms.8 By contrast, Noah Webster’s Dictionary of the English Language, the first comprehensive American dictionary (published in 1807), defined “conscience” as: “natural knowledge, or the faculty that decides on the right or wrong of actions in regard to one’s self.” Similarly, James Buchanan’s 1757 dictionary, Linguae Britannicae Vera Pronunciatio, defined “conscience” as “[t]he testimony of one’s own mind.” And Samuel Johnson’s great Dictionary of the English Language gave as the first definition: “The knowledge or faculty by which we judge of the goodness or wickedness of ourselves.” In none of these definitions was there specific reference to religion, although about half of the literary examples Johnson gave in the four volume edition had a religious context.

On the other hand, outside of dictionaries, the vast preponderance of references to “liberty of conscience” in America were either expressly or impliedly limited to religious conscience. A few examples suffice to make the point; dozens of others would do as well. St. George Tucker’s 1803 commentary on American constitutional law divided “[t]he right of personal opinion” into two subcategories: “liberty of conscience in all matters relative to religion” and “liberty of speech and of discussion in all speculative matters, whether religious, philosophical, or political.” Madison himself used the terms “free exercise of religion” and “liberty of conscience” interchangeably when explaining the meaning of the first amendment.

The laws of at least ten of the states expressly linked “liberty of conscience” to religion. The Massachusetts Charter of 1691 provided that “a liberty of Conscience [be] allowed in the Worshipp of God to all Christians (Except Papists),” and the Connecticut legislature passed a similar measure in 1784, entitled “An Act for securing the Rights of Conscience in Matters of Religion, to Christians of every Denomination.” The Carolina proprietors’ Agreement with proposed settlers granted “liberty of conscience in all religious and spiritual things.” Maryland’s Toleration Act of 1649 declared “the enforcing of the conscience in matters of Religion . . . to be of dangerous consequence.” . . . There was no recorded controversy in preconstitutional America in which the right of “conscience” was invoked on behalf of beliefs of a political, social, philosophical, economic, or secular moral origin.

In any event, the final version of the amendment adopted by Congress and ratified by the states omitted any reference to “rights of conscience” and protected the “free exercise of 922religion” instead. There are two possible explanations for this. The reference to conscience could have been dropped because it was redundant, or it could have been dropped because the framers chose to confine the protections of the free exercise clause to religion.

The “redundancy” explanation can be supported by the absence of any recorded speech or discussion of differences between the terms. The drafters alternated between the two formulations without apparent pattern, and participants in the debate later referred to the free exercise clause as a “liberty of conscience” provision without apparent awareness of the difference in denotation.

Still, the theory that the phrase “free exercise of religion” was deliberately used in order to exclude nonreligious conscience seems more likely, since the different drafts called attention to the question. If no distinction was intended, it would have been more natural to stick with a single formulation and to concentrate on the wording of the contested establishment clause. This theory also derives support from Samuel Huntington’s comment that he hoped “the amendment would be made in such a way as to secure the rights of conscience, and a free exercise of the rights of religion, but not to patronize those who professed no religion at all.”

It derives further support from the debate over a proposed constitutional exception for those “religiously scrupulous of bearing arms.” Representative Thomas Scott of Pennsylvania opposed the clause, stating:

There are many sects I know, who are religiously scrupulous in this respect; I do not mean to deprive them of any indulgence the law affords; my design is to guard against those who are of no religion. It has been urged that religion is on the decline; if so, the argument is more strong in my favor, for when the time comes that religion shall be discarded, the generality of persons will have recourse to these pretexts to get excused from bearing arms.

Why the proposed language (“religiously scrupulous”) was not adequate for Scott’s purposes is hard to say, but his underlying view of the proper scope of free exercise exemptions is clear: they should be reserved for cases of conflict with actual religious beliefs. . . .

In any event, it does not matter which explanation — redundancy or intentionality — is correct, for under either explanation, nonreligious “conscience” is not included within the free exercise clause. If “the rights of conscience” were dropped because they were redundant, “conscience” must have been used in its narrow, religious, sense. If the omission was a substantive change, then the framers deliberately confined the clause to religious claims. Neither explanation supports the view that free exercise exemptions must be extended to secular moral conflicts.

The textual insistence on the special status of “religion” is, moreover, rooted in the prevailing understandings, both religious and philosophical, of the difference between religious faith and other forms of human judgment. Not until the second third of the nineteenth century did the notion that the opinions of individuals have precedence over the decisions of civil society gain currency in American thought. In 1789, most would have agreed with Locke that “the private judgment of any person concerning a law enacted in political matters, for the public good, does not take away the obligation of that law, nor deserve a dispensation.”

Religious convictions were of a different order. Conflicts arising from religious convictions were conceived not as a clash between the judgment of the individual and of the state, but as a conflict between earthly and spiritual sovereigns. The believer was not seen as the instigator of the conflict; the believer was simply caught between the inconsistent demands of two rightful authorities, through no fault of his own. . . .

It is an anachronism, therefore, to view the free exercise clause as a product of modern secular individualism. From the perspective of the advocates of religious freedom in 1789, the protection of private judgment (secular “conscience”) fundamentally differs from the protection of free exercise of religion. . . .
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A distinction between religious and secular conscience is, therefore, consistent both with the religious and the Enlightenment perspective on free exercise. From the religious point of view, the difference between religious and secular forms of conscience is that the former represent an obligation to an authority higher than the individual, while the latter are manifestations of mere individual will or judgment. From the Enlightenment point of view, the difference is that the government has no basis for evaluating the truth of religious claims, while it inevitably must evaluate claims based on rational inquiry and knowledge. The religious view emphasizes the importance of the individual; the Enlightenment, the incapacity of the government. Madison combined these points in his Memorial and Remonstrance. Both perspectives lead to the same conclusion: it is sensible to restrict the power of government to influence or coerce religious conscience, even when government has the power to influence or coerce judgments based on science, history, political ideology, economics, moral philosophy, or other secular sources.

This raises the question whether the free exercise clause protects atheists or other unbelievers. . . . Locke excluded atheists from his proposed system of religious toleration, while Jefferson departed from Locke in this respect. Six of the state constitutions as of 1789 confined free exercise protections to theists, two (Virginia and Delaware) were ambiguous, and four extended protection to all religious beliefs without limitation. Since the free exercise clause of the federal Constitution contained no limitation, it is most plausible to assume that, in this as in other respects, it was imitating the more expansive of the state provisions. But this begs the question of what free exercise protection might mean for a person who does not recognize any form of transcendent, extrapersonal authority — to a person who does not “exercise” a “religion.”

For the most part, the prohibition on an establishment of religion should suffice to protect unbelievers from discrimination, ill-treatment, or coercion (from test oaths, for example). There should be no doubt that government action that abridges the unbeliever’s right not to engage in or support a religious practice is unconstitutional. By 1789, it was generally agreed that compelled homage is of no value to God or to man. In Madison’s words, “[i]t is the duty of every man to render to the Creator such homage, and such only, as he believes to be acceptable to him.”

As a practical matter, the question whether the free exercise clause protects atheists arises only with reference to claims for exemption. If it is true that the right to exemption from generally applicable laws on ground of conflict with religious doctrine is confined to those who have duties arising from their religious beliefs, then it has no application to unbelievers. Unbelievers undoubtedly make judgments of right and wrong that sometimes conflict with generally applicable law. But if these do not stem from obedience to a transcendent authority prior to and beyond the authority of civil government, they do not receive exemption under the free exercise clause. To subject an atheist to civil disabilities would be a violation of free exercise; but to require an atheist who objects to war on secular grounds to go to war would not, since his conduct is not (and by definition could not be) motivated by his religious belief.







C. CONGRESS RESPONDS TO EMPLOYMENT DIVISION v. SMITH

Employment Division v. Smith (1990) proved to be extremely unpopular. In response, Congress enacted the Religious Freedom Restoration Act, or RFRA. Through this 1993 924law, Congress sought to use its powers under Section 5 of the Fourteenth Amendment to restore the Court’s test from Sherbert v. Verner (1963).


[image: Photograph of President William Clinton signing the Religious Freedom Restoration Act]

President Clinton signing the RFRA in 1993


President Clinton sits at a desk on the White House Front Lawn, signing the RFRA. Behind him, the vice president and several senators stand watching.



Prior to RFRA, courts would review laws of general applicability with rational basis scrutiny. However, RFRA instructed courts to apply a more rigorous test: the state’s refusal to make an accommodation for a person’s exercise of religion would be reviewed with heightened scrutiny. Under RFRA, the federal and state governments could not impose a “substantial burden” on a “person’s exercise of religion even if the burden results from a rule of general applicability,” unless the burden “is in furtherance of a compelling governmental interest” and the burden is the “least restrictive means of furthering that compelling governmental interest.”

City of Boerne v. Flores (1997) held that RFRA was unconstitutional with respect to the states. Congress lacked the power under Section 5 of the Fourteenth Amendment to waive a state’s sovereign immunity — that is, to allow the state to be sued in federal court. But Congress had the discretion to limit its own power. RFRA continues to impose a statutory  —  not constitutional  —  limitation on federal laws that burden religion. As a result, state laws that burden free exercise are reviewed with the deferential Smith test, and federal laws that burden free exercise are reviewed with the strict Sherbert test.






	3 This case involves express discrimination based on religious identity with respect to playground resurfacing. We do not address religious uses of funding or other forms of discrimination.

	5 Based on this holding, we need not reach the Church’s claim that the policy also violates the Equal Protection Clause.

	2 Justice Sotomayor argues that the Montana Supreme Court “expressly declined to reach any federal issue.” Not so. As noted, the Montana Supreme Court recognized that certain applications of the no-aid provision could “violate the Free Exercise Clause.” But the Court expressly concluded that “this is not one of those cases.”

	* [Footnote 3 of Trinity Lutheran stated: “This case involves express discrimination based on religious identity with respect to playground resurfacing. We do not address religious uses of funding or other forms of discrimination.” — Eds.]

	3 Justice Breyer sees “no meaningful difference” between concerns animating bans on support for clergy and bans on support for religious schools. But evidently early American governments did. . . . Justice Breyer also invokes Madison’s objections to the Virginia Assessment Bill, but Madison objected in part because the Bill provided special support to certain churches and clergy, thereby “violat[ing] equality by subjecting some to peculiar burdens.” Memorial and Remonstrance Against Religious Assessments. It is far from clear that the same objections extend to programs that provide equal support to all private primary and secondary schools. If anything, excluding religious schools from such programs would appear to impose the “peculiar burdens” feared by Madison.

	5 In light of this holding, we do not address petitioners’ claims that the no-aid provision, as applied, violates the Equal Protection Clause or the Establishment Clause.

	1 A party wishing to expand the scope of the Establishment Clause beyond its meaning at the founding carries the burden of demonstrating that this broader reading is historically sound. Town of Greece v. Galloway (2014) (Thomas, J., concurring in part and concurring in judgment).

	2 This stands in striking contrast to the Court’s view in the free speech context that “the burden normally falls upon the viewer” to avoid offense “simply by averting his eyes.” Hill v. Colorado (2000) (Scalia, J., dissenting).

	7 See Reynolds v. United States (1879).
8 Madison, for example, deliberately chose terms other than “God” to refer to the object of religious homage, including “Creator,” “Governor of the Universe,” and “Universal Sovereign.” J. Madison, Memorial and Remonstrance. This suggests an attempt at a definition more compendious than the familiar Judeo-Christian God, but it retains the distinction between transcendent authority and personal judgment.
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CHAPTER 12 No Law Respecting an Establishment of Religion

ASSIGNMENT 1

In 1789, James Madison proposed several amendments to the federal Constitution. The second proposed amendment provided: “The civil rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be established, nor shall the full and equal rights of conscience be in any manner, or on any pretext infringed.” Eventually, the emphasized language was modified. The First Amendment’s Establishment Clause, ratified in 1791, provides: “Congress shall make no law respecting an establishment of religion.” How does Madison’s proposal differ from the ratified Establishment Clause? Does the former or latter guarantee an individual right to be free from an establishment of a national religion?

When the First Amendment was ratified, several states had created “established” or official churches. Some of these churches retained that status until the early nineteenth century. According to Yale law professor Akhil Amar:


[image: Photograph of the façade and spire of the First Congregational Church in Rowley, Massachusetts]

The First Congregational Church, Rowley, Massachusetts, was formed in 1639. At the time, Congregationalism was the established religion of Massachusetts.
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In 1789, at least six states had government-supported churches — Congregationalism held sway in New Hampshire, Massachusetts, and Connecticut under local-rule establishment schemes, while Maryland, South Carolina, and Georgia each featured a more general form of establishment in their respective state constitutions. Even in arguably “nonestablishment” states, church and state were hardly separate; at least four of these states, for example — in their constitutions, no less — barred non-Christians or non-Protestants from holding government office. According to one tally, eleven of the thirteen states had religious qualifications for officeholding. *



Amar contends that the particular wording of the Establishment Clause performed two functions. First, it prohibited Congress from establishing a national church: “Congress shall make no law respecting [a national] establishment of religion.” James Madison’s proposed language accomplished this precise goal: “nor shall any national religion be established.” Second, the Establishment Clause prevented Congress from interfering with state churches: “Congress shall make no law respecting [a state] establishment of religion.” Under Amar’s view, the Establishment Clause imposed no limitations on states. Rather, the Establishment Clause served as a structural limit on federal power. In contrast, the Free Exercise Clause protects individual rights. If Amar is correct, then the Establishment Clause would not be incorporated through the Fourteenth Amendment because it did not protect an individual right — that is, a privilege or immunity of citizens. Instead, the Establishment Clause functions as a structural federalism provision. Like the Tenth Amendment, the Establishment Clause would limit Congress’s powers, and protect the states’ reserved powers.

Only Justice Thomas has declined to use the Establishment Clause to review state legislation. To date, the Supreme Court has not adopted this structural reading of the Establishment Clause. Everson v. Board of Education (1947) held that the Establishment Clause equally restricts both state and federal actions. That case concluded that the


[d]enial or abridgment of religious freedom was a violation of rights both of conscience and of natural equality. State aid was no less obnoxious or destructive to freedom and to religion itself than other forms of state interference. “Establishment” and “free exercise” were correlative and coextensive ideas, representing only different facets of the single great and fundamental freedom.



This conception of “establishment” was informed by a much-discussed letter by Thomas Jefferson. In 1802, President Jefferson wrote to the Danbury Baptist Association in Connecticut. His letter included the now-famous phrase, a “wall of separation between church and state.” (Years earlier Jefferson had authored a bill that would have disestablished Virginia’s official religion; it was not adopted.) Here is a draft of Jefferson’s letter:


Gentlemen

The affectionate sentiments of esteem & approbation which you are so good as to express towards me, on behalf of the Danbury Baptist association, give me the highest satisfaction. My duties dictate a faithful & zealous pursuit of the interests of my constituents, and in proportion as they are persuaded of my fidelity to those duties, the discharge of them becomes more & more pleasing.
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Believing with you that religion is a matter which lies solely between man & his god, that he owes account to none other for his faith or his worship, that the legitimate powers of government reach actions only, and not opinions, I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should make no law respecting an establishment of religion, or prohibiting the free exercise thereof, thus building a wall of separation between church and state. [Congress thus inhibited from acts respecting religion, and the Executive authorised only to execute their acts, I have refrained from presenting even occasional performances of devotion presented indeed legally where an Executive is the legal head of a national church, but subject here, as religious exercises only to the voluntary regulations and discipline of each respective sect.] Adhering to this expression of the supreme will of the nation in behalf of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend to restore to man all his natural rights, convinced he has no natural right in opposition to his social duties.

I reciprocate your kind prayers for the protection and blessing of the common Father and creator of man, and tender you for yourselves and your religious association, assurances of my high respect & esteem.

(signed) Thomas Jefferson

Jan.1.1802.*



In this chapter we will consider the Court’s varied approaches to the Establishment Clause in three eras. First, we consider two precedents from the Burger Court: Lemon

v. Kurtzman (1971) and Marsh v. Chambers (1983). Second, we turn to three cases from the Rehnquist Court: Lee v. Weisman (1992), McCreary County, Kentucky v. ACLU of Kentucky (2005), and Van Orden v. Perry (2005). Finally, we introduce two recent cases from the Roberts Court: Town of Greece v. Galloway (2014) and The American Legion v. American Humanist Association (2019).


A. THE ESTABLISHMENT CLAUSE ON THE BURGER COURT


STUDY GUIDE


	In Lemon v. Kurtzman, the Court found that the “language of the Religion Clauses of the First Amendment is at best opaque, particularly when compared with other portions of the Amendment”? Do you agree? Is the text of the Establishment Clause, at least, pretty clear?

	Lemon produced what is commonly referred to as the “Lemon test.” What are its elements?
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Lemon v. Kurtzman 403 U.S. 602 (1971)

Mr. Chief Justice Burger delivered the opinion of the Court.

These two appeals raise questions as to Pennsylvania and Rhode Island statutes providing state aid to church-related elementary and secondary schools. . . . Pennsylvania has adopted a statutory program that provides financial support to nonpublic elementary and secondary schools by way of reimbursement for the cost of teachers’ salaries, textbooks, and instructional materials in specified secular subjects. Rhode Island has adopted a statute under which the State pays directly to teachers in nonpublic elementary schools a supplement of 15% of their annual salary. Under each statute state aid has been given to church-related educational institutions. We hold that both statutes are unconstitutional. . . .

The language of the Religion Clauses of the First Amendment is at best opaque, particularly when compared with other portions of the Amendment. Its authors did not simply prohibit the establishment of a state church or a state religion, an area history shows they regarded as very important and fraught with great dangers. Instead they commanded that there should be “no law respecting an establishment of religion.” A law may be one “respecting” the forbidden objective while falling short of its total realization. A law “respecting” the proscribed result, that is, the establishment of religion, is not always easily identifiable as one violative of the Clause. A given law might not establish a state religion but nevertheless be one “respecting” that end in the sense of being a step that could lead to such establishment and hence offend the First Amendment.


David Kurtzman, the superintendent of public instruction in Pennsylvania, was a defendant in this case. Kurtzman was born in Tsarist Russia in 1904, and emigrated to the United States at the age of 17.



In the absence of precisely stated constitutional prohibitions, we must draw lines with reference to the three main evils against which the Establishment Clause was intended to afford protection: “sponsorship, financial support, and active involvement of the sovereign in religious activity.” Walz v. Tax Commission (1970).

Every analysis in this area must begin with consideration of the cumulative criteria developed by the Court over many years. Three such tests may be gleaned from our cases. First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion; finally, the statute must not foster “an excessive government entanglement with religion.”

Inquiry into the legislative purposes of the Pennsylvania and Rhode Island statutes affords no basis for a conclusion that the legislative intent was to advance religion. On the contrary, the statutes themselves clearly state that they are intended to enhance the quality of the secular education in all schools covered by the compulsory attendance laws. There is no reason to believe the legislatures meant anything else. A State always has a legitimate concern for maintaining minimum standards in all schools it allows to operate. . . . [W]e find nothing here that undermines the stated legislative intent; it must therefore be accorded appropriate deference. . . .
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Our prior holdings do not call for total separation between church and state; total separation is not possible in an absolute sense. Some relationship between government and religious organizations is inevitable. . . . Fire inspections, building and zoning regulations, and state requirements under compulsory school-attendance laws are examples of necessary and permissible contacts. . . . Judicial caveats against entanglement must recognize that the line of separation, far from being a “wall,” is a blurred, indistinct, and variable barrier depending on all the circumstances of a particular relationship. . . .

In order to determine whether the government entanglement with religion is excessive, we must examine the character and purposes of the institutions that are benefitted, the nature of the aid that the State provides, and the resulting relationship between the government and the religious authority. . . . Here we find that both statutes foster an impermissible degree of entanglement.

(a) Rhode Island program. . . . The substantial religious character of these church-related schools gives rise to entangling church-state relationships of the kind the Religion Clauses sought to avoid. . . . The dangers and corresponding entanglements are enhanced by the particular form of aid that the Rhode Island Act provides. . . . In terms of potential for involving some aspect of faith or morals in secular subjects, a textbook’s content is ascertainable, but a teacher’s handling of a subject is not. We cannot ignore the danger that a teacher under religious control and discipline poses to the separation of the religious from the purely secular aspects of pre-college education. The conflict of functions inheres in the situation. . . .

We need not and do not assume that teachers in parochial schools will be guilty of bad faith or any conscious design to evade the limitations imposed by the statute and the First Amendment. We simply recognize that a dedicated religious person, teaching in a school affiliated with his or her faith and operated to inculcate its tenets, will inevitably experience great difficulty in remaining religiously neutral. Doctrines and faith are not inculcated or advanced by neutrals. With the best of intentions such a teacher would find it hard to make a total separation between secular teaching and religious doctrine. What would appear to some to be essential to good citizenship might well for others border on or constitute instruction in religion. Further difficulties are inherent in the combination of religious discipline and the possibility of disagreement between teacher and religious authorities over the meaning of the statutory restrictions.

We do not assume, however, that parochial school teachers will be unsuccessful in their attempts to segregate their religious beliefs from their secular educational responsibilities. But the potential for impermissible fostering of religion is present. The Rhode Island Legislature has not, and could not, provide state aid on the basis of a mere assumption that secular teachers under religious discipline can avoid conflicts. The State must be certain, given the Religion Clauses, that subsidized teachers do not inculcate religion — indeed the State here has undertaken to do so. To ensure that no trespass occurs, the State has therefore carefully conditioned its aid with pervasive restrictions. An eligible recipient must teach only those courses that are offered in the public schools and use only those texts and materials that are found in the public schools. In addition the teacher must not engage in teaching any course in religion.
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A comprehensive, discriminating, and continuing state surveillance will inevitably be required to ensure that these restrictions are obeyed and the First Amendment otherwise respected. Unlike a book, a teacher cannot be inspected once so as to determine the extent and intent of his or her personal beliefs and subjective acceptance of the limitations imposed by the First Amendment. These prophylactic contacts will involve excessive and enduring entanglement between state and church. . . .

(b) Pennsylvania program. . . . The Pennsylvania statute . . . has the further defect of providing state financial aid directly to the church-related school. . . . The history of government grants of a continuing cash subsidy indicates that such programs have almost always been accompanied by varying measures of control and surveillance. The government cash grants before us now provide no basis for predicting that comprehensive measures of surveillance and controls will not follow. In particular the government’s post-audit power to inspect and evaluate a church-related school’s financial records and to determine which expenditures are religious and which are secular creates an intimate and continuing relationship between church and state.

A broader base of entanglement of yet a different character is presented by the divisive political potential of these state programs. In a community where such a large number of pupils are served by church-related schools, it can be assumed that state assistance will entail considerable political activity. Partisans of parochial schools, understandably concerned with rising costs and sincerely dedicated to both the religious and secular educational missions of their schools, will inevitably champion this cause and promote political action to achieve their goals. Those who oppose state aid, whether for constitutional, religious, or fiscal reasons, will inevitably respond and employ all of the usual political campaign techniques to prevail. Candidates will be forced to declare and voters to choose. It would be unrealistic to ignore the fact that many people confronted with issues of this kind will find their votes aligned with their faith.

Ordinarily political debate and division, however vigorous or even partisan, are normal and healthy manifestations of our democratic system of government, but political division along religious lines was one of the principal evils against which the First Amendment was intended to protect. To have States or communities divide on the issues presented by state aid to parochial schools would tend to confuse and obscure other issues of great urgency. We have an expanding array of vexing issues, local and national, domestic and international, to debate and divide on. It conflicts with our whole history and tradition to permit questions of the Religion Clauses to assume such importance in our legislatures and in our elections that they could divert attention from the myriad issues and problems that confront every level of government. The highways of church and state relationships are not likely to be one-way streets, and the Constitution’s authors sought to protect religious worship from the pervasive power of government. The history of many countries attests to the hazards of religion’s intruding into the political arena or of political power intruding into the legitimate and free exercise of religious belief. . . .

Finally, nothing we have said can be construed to disparage the role of church-related elementary and secondary schools in our national life. Their contribution has been and is enormous. Nor do we ignore their economic plight in a period of rising costs and 931expanding need. Taxpayers generally have been spared vast sums by the maintenance of these educational institutions by religious organizations, largely by the gifts of faithful adherents.

The merit and benefits of these schools, however, are not the issue before us in these cases. The sole question is whether state aid to these schools can be squared with the dictates of the Religion Clauses. Under our system the choice has been made that government is to be entirely excluded from the area of religious instruction and churches excluded from the affairs of government. The Constitution decrees that religion must be a private matter for the individual, the family, and the institutions of private choice, and that while some involvement and entanglement are inevitable, lines must be drawn.



[image: Photograph of Ernest W. Chambers giving a speech at a microphone before a crowd]


Ernest (Ernie) W. Chambers (b. 1937) represented North Omaha’s Eleventh District in Nebraska’s unicameral state legislature from 1971 to 2008. Earlier, Chambers worked for the Post Office in Omaha. In 1963, Chambers objected when the management referred to the black staff as “boys.” Chambers, then 25, picketed the Postmaster General’s speech in Omaha with a sign that read, “I spoke against discrimination in the Omaha Post Office and was fired.” This incident received widespread public attention. In 1966, while working as a barber, Chambers was featured in the Oscar-nominated documentary film A Time for Burning.
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STUDY GUIDE


	In Marsh v. Chambers, the lower courts found that the Nebraska statute violated the Lemon test. Yet, Chief Justice Burger’s majority opinion does not even mention the Lemon test. How do you explain the lower court’s decision?

	Can Marsh be reconciled with Lemon?






Marsh v. Chambers 463 U.S. 783 (1983)

Chief Justice Burger delivered the opinion of the Court.

The question presented is whether the Nebraska Legislature’s practice of opening each legislative day with a prayer by a chaplain paid by the State violates the Establishment Clause of the First Amendment. . . . The opening of sessions of legislative and other deliberative public bodies with prayer is deeply embedded in the history and tradition of this country. From colonial times through the founding of the Republic and ever since, the practice of legislative prayer has coexisted with the principles of disestablishment and religious freedom. In the very courtrooms in which the United States District Judge and later three Circuit Judges heard and decided this case, the proceedings opened with an announcement that concluded, “God save the United States and this Honorable Court.” The same invocation occurs at all sessions of this Court.

The tradition in many of the Colonies was, of course, linked to an established church, but the Continental Congress, beginning in 1774, adopted the traditional procedure of opening its sessions with a prayer offered by a paid chaplain. Although prayers were not offered during the Constitutional Convention, the First Congress, as one of its early items of business, adopted the policy of selecting a chaplain to open each session with prayer. Thus, on April 7, 1789, the Senate appointed a committee “to take under consideration the manner of electing Chaplains.” On April 9, 1789, a similar committee was appointed by the House of Representatives. On April 25, 1789, the Senate elected its first chaplain; the House followed suit on May 1, 1789. A statute providing for the payment of these chaplains was enacted into law on September 22, 1789.

On September 25, 1789, three days after Congress authorized the appointment of paid chaplains, final agreement was reached on the language of the Bill of Rights. Clearly the men who wrote the First Amendment Religion Clauses did not view paid legislative chaplains and opening prayers as a violation of that Amendment, for the practice of opening sessions with prayer has continued without interruption ever since that early session of Congress. It has also been followed consistently in most of the states, including Nebraska, where the institution of opening legislative sessions with prayer was adopted even before the State attained statehood.

Standing alone, historical patterns cannot justify contemporary violations of constitutional guarantees, but there is far more here than simply historical patterns. In this context, historical evidence sheds light not only on what the draftsmen intended the 933Establishment Clause to mean, but also on how they thought that Clause applied to the practice authorized by the First Congress — their actions reveal their intent. An Act “passed by the first Congress assembled under the Constitution, many of whose members had taken part in framing that instrument, . . . is contemporaneous and weighty evidence of its true meaning.” Wisconsin v. Pelican Ins. Co. (1888).

In Walz v. Tax Commn. (1970), we considered the weight to be accorded to history: “It is obviously correct that no one acquires a vested or protected right in violation of the Constitution by long use, even when that span of time covers our entire national existence and indeed predates it. Yet an unbroken practice . . . is not something to be lightly cast aside.” No more is Nebraska’s practice of over a century, consistent with two centuries of national practice, to be cast aside. It can hardly be thought that in the same week Members of the First Congress voted to appoint and to pay a chaplain for each House and also voted to approve the draft of the First Amendment for submission to the states, they intended the Establishment Clause of the Amendment to forbid what they had just declared acceptable. In applying the First Amendment to the states through the Fourteenth Amendment, it would be incongruous to interpret that Clause as imposing more stringent First Amendment limits on the states than the draftsmen imposed on the Federal Government.

This unique history leads us to accept the interpretation of the First Amendment draftsmen who saw no real threat to the Establishment Clause arising from a practice of prayer similar to that now challenged. We conclude that legislative prayer presents no more potential for establishment than the provision of school transportation, Everson v. Board of Education (1947), beneficial grants for higher education, Tilton v. Richardson (1971), or tax exemptions for religious organizations, Walz. . . .

Justice Brennan, with whom Justice Marshall joins, dissenting.

. . . I now believe that the practice of official invocational prayer, as it exists in Nebraska and most other State Legislatures, is unconstitutional. It is contrary to the doctrine as well the underlying purposes of the Establishment Clause, and it is not saved either by its history or by any of the other considerations suggested in the Court’s opinion. . . . The argument is made occasionally that a strict separation of religion and state robs the nation of its spiritual identity. I believe quite the contrary. It may be true that individuals cannot be “neutral” on the question of religion. But the judgment of the Establishment Clause is that neutrality by the organs of government on questions of religion is both possible and imperative. . . .

Justice Stevens, dissenting.

. . . Regardless of the motivation of the majority that exercises the power to appoint the chaplain, it seems plain to me that the designation of a member of one religious faith to serve as the sole official chaplain of a state legislature for a period of 16 years constitutes the preference of one faith over another in violation of the Establishment Clause of the First Amendment. . . . [T]he tenure of the chaplain must inevitably be conditioned on the acceptability of that content to the silent majority.



In 1848, Dolley Madison, the former First Lady, sold many of James Madison’s papers to the federal government. A decade later, Congress provided for the printing 934of James Madison’s papers. The documents were sent to William Cabell Rives, a Virginian, to prepare them for publication. However, when the papers were eventually returned to D.C. for publication as a three-volume set, a document comprising a small collection of commentaries was left behind in Virginia. Madison drafted this document, which he called the “Detached Memoranda,” sometime after he left office in 1817. In 1946, the Detached Memoranda was located among the Rives family papers. We include an excerpt from the Memoranda that discusses the Establishment Clause. *


JAMES MADISON, DETACHED MEMORANDA.**

Is the appointment of Chaplains to the two Houses of Congress consistent with the Constitution, and with the pure principle of religious freedom?

In strictness the answer on both points must be in the negative. The Constitution of the U.S. forbids everything like an establishment of a national religion. The law appointing Chaplains establishes a religious worship for the national representatives, to be performed by Ministers of religion, elected by a majority of them; and these are to be paid out of the national taxes. Does not this involve the principle of a national establishment, applicable to a provision for a religious worship for the Constituent as well as of the representative Body, approved by the majority, and conducted by Ministers of religion paid by the entire nation[?]

The establishment of the chaplainship to Congress is a palpable violation of equal rights, as well as of Constitutional principles: The tenets of the chaplains elected [by the majority] shut the door of worship against the members whose creeds and consciences forbid a participation in that of the majority. To say nothing of other sects, this is the case with that of Roman Catholics and Quakers who have always had members in one or both of the Legislative branches. Could a Catholic clergyman ever hope to be appointed a Chaplain? To say that his religious principles are obnoxious or that his sect is small, is to lift the evil at once and exhibit in its naked deformity the doctrine that religious truth is to be tested by numbers or that the major sects have a right to govern the minor[.]


[image: Portrait of James Madison by Gilbert Stuart]

Portrait of James Madison by Gilbert Stuart, circa 1820

If Religion consist in voluntary acts of individuals, singly, or voluntarily associated, and it be proper that public functionaries, as well as their Constituents should discharge their religious duties, let them like their Constituents, do so at their own expense. How small a contribution from each member of Congress would suffice for the purpose?
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How just would it be in its principle? How noble in its exemplary sacrifice to the genius of the Constitution; and the divine right of conscience? Why should the expense of a religious worship be allowed for the Legislature, be paid by the public, more than that for the Ex or Judiciary branch of the Government. . . .

Religious proclamations by the Executive recommending thanksgivings & fasts are shoots from the same root with the legislative acts reviewed. Although recommendations only, they imply a religious agency, making no part of the trust delegated to political rulers. . . . The members of a Government as such can in no sense, be regarded as possessing an advisory trust from their Constituents in their religious capacities. They cannot form an ecclesiastical Assembly, Convocation, Council, or Synod, and as such issue decrees or injunctions addressed to the faith or the Consciences of the people. . . .

[Such proclamations] seem to imply and certainly nourish the erroneous idea of a national religion. The idea just as it related to the Jewish nation under a theocracy, having been improperly adopted by so many nations which have embraced Christianity, is too apt to lurk in the bosoms even of Americans, who in general are aware of the distinction between religious & political societies. . . .

The tendency of the practice [is] to narrow the recommendation to the standard of the predominant sect. The 1st proclamation of General Washington dated January 1, 1795 . . . recommending a day of thanksgiving, embraced all who believed in a supreme ruler of the Universe. That of Mr. Adams called for a Christian worship. Many private letters reproached the Proclamations issued by James Madison for using general terms, used in that of President [Washington]; and some of them for not inserting particulars according with the faith of certain Christian sects. The practice if not strictly guarded naturally terminates in a conformity to the creed of the majority and a single sect, if amounting to a majority. . . .


[image: Photograph of the façade of the Nathan Bishop Middleschool in Providence, Rhode Island]

Nathan Bishop Middle School in Providence, Rhode Island


[image: Photograph of Rabbi Leslie Gutterman]

Rabbi Leslie Gutterman
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B. THE ESTABLISHMENT CLAUSE ON THE REHNQUIST COURT


STUDY GUIDE


	In Lee v. Weisman, the George H.W. Bush administration asked the Court to reject the Lemon test. Did the Court even apply the Lemon test?

	What is the difference between the prayer in Weisman and the prayer in Marsh?

	What is the significance of Justice Souter’s historical analysis? Justice Scalia relied on “historic practices of our people.” Does this approach help us understand the original meaning of the First Amendment? Does Justice Scalia’s dissent directly address the originalist argument made by Justice Souter’s concurrence?

	What role does “coercion” play in the Court’s reasoning? Does Justice Scalia offer a persuasive rebuttal to the application of that principle in this case?





Lee v. Weisman 505 U.S. 577 (1992)

Justice Kennedy delivered the opinion of the Court.

School principals in the public school system of the city of Providence, Rhode Island, are permitted to invite members of the clergy to offer invocation and benediction prayers as part of the formal graduation ceremonies for middle schools and for high schools. The question before us is whether including clerical members who offer prayers as part of the official school graduation ceremony is consistent with the Religion Clauses of the First Amendment, provisions the Fourteenth Amendment makes applicable with full force to the States and their school districts.

Deborah Weisman graduated from Nathan Bishop Middle School, a public school in Providence, at a formal ceremony in June, 1989. She was about 14 years old. For many years, it has been the policy of the Providence School Committee and the Superintendent of Schools to permit principals to invite members of the clergy to give invocations and benedictions at middle school and high school graduations. Many, but not all, of the principals elected to include prayers as part of the graduation ceremonies. Acting for himself and his daughter, Deborah’s father, Daniel Weisman, objected to any prayers at Deborah’s middle school graduation, but to no avail. The school principal, petitioner Robert E. Lee, invited a rabbi to deliver prayers at the graduation exercises for Deborah’s class.* . . .
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These dominant facts mark and control the confines of our decision: State officials direct the performance of a formal religious exercise at promotional and graduation ceremonies for secondary schools. Even for those students who object to the religious exercise, their attendance and participation in the state-sponsored religious activity are, in a fair and real sense, obligatory, though the school district does not require attendance as a condition for receipt of the diploma. . . . The principle that government may accommodate the free exercise of religion does not supersede the fundamental limitations imposed by the Establishment Clause. It is beyond dispute that, at a minimum, the Constitution guarantees that government may not coerce anyone to support or participate in religion or its exercise. . . . The State’s involvement in the school prayers challenged today violates these central principles. . . .

The Free Exercise Clause embraces a freedom of conscience and worship that has close parallels in the speech provisions of the First Amendment, but the Establishment Clause is a specific prohibition on forms of state intervention in religious affairs, with no precise counterpart in the speech provisions. The explanation lies in the lesson of history that was and is the inspiration for the Establishment Clause, the lesson that, in the hands of government, what might begin as a tolerant expression of religious views may end in a policy to indoctrinate and coerce. A state-created orthodoxy puts at grave risk that freedom of belief and conscience which are the sole assurance that religious faith is real, not imposed.

The lessons of the First Amendment are as urgent in the modern world as in the 18th century, when it was written. One timeless lesson is that, if citizens are subjected to state-sponsored religious exercises, the State disavows its own duty to guard and respect that sphere of inviolable conscience and belief which is the mark of a free people. To compromise that principle today would be to deny our own tradition and forfeit our standing to urge others to secure the protections of that tradition for themselves.

As we have observed before, there are heightened concerns with protecting freedom of conscience from subtle coercive pressure in the elementary and secondary public schools. Our decisions . . . recognize, among other things, that prayer exercises in public schools carry a particular risk of indirect coercion. The concern may not be limited to the context of schools, but it is most pronounced there. What to most believers may seem nothing more than a reasonable request that the nonbeliever respect their religious practices, in a school context may appear to the nonbeliever or dissenter to be an attempt to employ the machinery of the State to enforce a religious orthodoxy.

We need not look beyond the circumstances of this case to see the phenomenon at work. The undeniable fact is that the school district’s supervision and control of a high 938school graduation ceremony places public pressure, as well as peer pressure, on attending students to stand as a group or, at least, maintain respectful silence during the invocation and benediction. This pressure, though subtle and indirect, can be as real as any overt compulsion. Of course, in our culture, standing or remaining silent can signify adherence to a view or simple respect for the views of others. And no doubt some persons who have no desire to join a prayer have little objection to standing as a sign of respect for those who do. But for the dissenter of high school age, who has a reasonable perception that she is being forced by the State to pray in a manner her conscience will not allow, the injury is no less real. There can be no doubt that for many, if not most, of the students at the graduation, the act of standing or remaining silent was an expression of participation in the rabbi’s prayer. That was the very point of the religious exercise. It is of little comfort to a dissenter, then, to be told that, for her, the act of standing or remaining in silence signifies mere respect, rather than participation. What matters is that, given our social conventions, a reasonable dissenter in this milieu could believe that the group exercise signified her own participation or approval of it.

Finding no violation under these circumstances would place objectors in the dilemma of participating, with all that implies, or protesting. We do not address whether that choice is acceptable if the affected citizens are mature adults, but we think the State may not, consistent with the Establishment Clause, place primary and secondary school children in this position. . . . [A]dolescents are often susceptible to pressure from their peers towards conformity, and that the influence is strongest in matters of social convention. To recognize that the choice imposed by the State constitutes an unacceptable constraint only acknowledges that the government may no more use social pressure to enforce orthodoxy than it may use more direct means. . . .

[The] argument that the option of not attending the graduation excuses any inducement or coercion in the ceremony itself . . . lacks all persuasion. Law reaches past formalism. And to say a teenage student has a real choice not to attend her high school graduation is formalistic in the extreme. True, Deborah could elect not to attend commencement without renouncing her diploma; but we shall not allow the case to turn on this point. Everyone knows that, in our society and in our culture, high school graduation is one of life’s most significant occasions. A school rule which excuses attendance is beside the point. Attendance may not be required by official decree, yet it is apparent that a student is not free to absent herself from the graduation exercise in any real sense of the term “voluntary,” for absence would require forfeiture of those intangible benefits which have motivated the student through youth and all her high school years. Graduation is a time for family and those closest to the student to celebrate success and express mutual wishes of gratitude and respect, all to the end of impressing upon the young person the role that it is his or her right and duty to assume in the community and all of its diverse parts. . . .

Inherent differences between the public school system and a session of a state legislature distinguish this case from Marsh v. Chambers (1983). The considerations we have raised in objection to the invocation and benediction are, in many respects, similar to the arguments we considered in Marsh. But there are also obvious differences. The atmosphere at the opening of a session of a state legislature, where adults are free to enter and leave with little comment and for any number of reasons, cannot compare with the constraining potential of the one school event most important for the student to attend. 939The influence and force of a formal exercise in a school graduation are far greater than the prayer exercise we condoned in Marsh. The Marsh majority in fact gave specific recognition to this distinction, and placed particular reliance on it in upholding the prayers at issue there.

Today’s case is different. At a high school graduation, teachers and principals must and do retain a high degree of control over the precise contents of the program, the speeches, the timing, the movements, the dress, and the decorum of the students. In this atmosphere, the state-imposed character of an invocation and benediction by clergy selected by the school combine to make the prayer a state-sanctioned religious exercise in which the student was left with no alternative but to submit. This is different from Marsh, and suffices to make the religious exercise a First Amendment violation. . . .

Justice Souter, with whom Justice Stevens and Justice O’Connor join, concurring. . . .

Some . . . argue that, as originally understood by the Framers, “[t]he Establishment Clause did not require government neutrality between religion and irreligion, nor did it prohibit the Federal Government from providing nondiscriminatory aid to religion.” Wallace v. Jaffree (1985) (Rehnquist, J., dissenting). While a case has been made for this position, it is not so convincing as to warrant reconsideration of our settled law; indeed, I find in the history of the Clause’s textual development a more powerful argument supporting the Court’s jurisprudence. . . .

When James Madison arrived at the First Congress with a series of proposals to amend the National Constitution, one of the provisions read that “[t]he civil rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be established, nor shall the full and equal rights of conscience be in any manner, or on any pretext, infringed.” Madison’s language did not last long. It was sent to a Select Committee of the House, which, without explanation, changed it to read that “no religion shall be established by law, nor shall the equal rights of conscience be infringed.” Thence the proposal went to the Committee of the Whole, which was, in turn, dissatisfied with the Select Committee’s language and adopted an alternative proposed by Samuel Livermore of New Hampshire: “Congress shall make no laws touching religion, or infringing the rights of conscience.” Livermore’s proposal would have forbidden laws having anything to do with religion, and was thus not only far broader than Madison’s version, but broader even than the scope of the Establishment Clause as we now understand it.

The House rewrote the amendment once more before sending it to the Senate, this time adopting, without recorded debate, language derived from a proposal by Fisher Ames of Massachusetts: “Congress shall make no law establishing Religion, or prohibiting the free exercise thereof, nor shall the rights of conscience be infringed.” Perhaps, on further reflection, the Representatives had thought Livermore’s proposal too expansive, or perhaps, as one historian has suggested, they had simply worried that his language would not “satisfy the demands of those who wanted something said specifically against establishments of religion.” L. Levy, The Establishment Clause (1986). We do not know; what we do know is that the House rejected the Select Committee’s version, which arguably ensured only that “no religion” enjoyed an official preference over others, and deliberately chose instead a prohibition extending to laws establishing “religion” in general.
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The sequence of the Senate’s treatment of this House proposal, and the House’s response to the Senate, confirm that the Framers meant the Establishment Clause’s prohibition to encompass nonpreferential aid to religion. In September, 1789, the Senate considered a number of provisions that would have permitted such aid, and ultimately it adopted one of them. First, it briefly entertained this language: “Congress shall make no law establishing One Religious Sect or Society in preference to others, nor shall the rights of conscience be infringed.” After rejecting two minor amendments to that proposal, the Senate dropped it altogether and chose a provision identical to the House’s proposal, but without the clause protecting the “rights of conscience.” With no record of the Senate debates, we cannot know what prompted these changes, but the record does tell us that, six days later, the Senate went half circle and adopted its narrowest language yet: “Congress shall make no law establishing articles of faith or a mode of worship, or prohibiting the free exercise of religion.” The Senate sent this proposal to the House, along with its versions of the other constitutional amendments proposed.

Though it accepted much of the Senate’s work on the Bill of Rights, the House rejected the Senate’s version of the Establishment Clause, and called for a joint conference committee, to which the Senate agreed. The House conferees ultimately won out, persuading the Senate to accept this as the final text of the Religion Clauses: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” What is remarkable is that, unlike the earliest House drafts or the final Senate proposal, the prevailing language is not limited to laws respecting an establishment of “a religion,” “a national religion,” “one religious sect,” or specific “articles of faith.” The Framers repeatedly considered and deliberately rejected such narrow language, and instead extended their prohibition to state support for “religion” in general.

Implicit in their choice is the distinction between preferential and nonpreferential establishments, which the weight of evidence suggests the Framers appreciated. Of particular note, the Framers were vividly familiar with efforts in the colonies and, later, the States to impose general, nondenominational assessments and other incidents of ostensibly ecumenical establishments. The Virginia statute for religious freedom, written by Jefferson and sponsored by Madison, captured the separationist response to such measures. Condemning all establishments, however nonpreferentialist, the statute broadly guaranteed that “no man shall be compelled to frequent or support any religious worship, place, or ministry whatsoever,” including his own. Act for Establishing Religious Freedom (1785). Forcing a citizen to support even his own church would, among other things, deny “the ministry those temporary rewards which, proceeding from an approbation of their personal conduct, are an additional incitement to earnest and unremitting labours for the instruction of mankind.” In general, Madison later added, “religion & Govt. will both exist in greater purity, the less they are mixed together.” Letter from J. Madison to E. Livingston (July 10, 1822).

What we thus know of the Framers’ experience underscores the observation of one prominent commentator that confining the Establishment Clause to a prohibition on preferential aid “requires a premise that the Framers were extraordinarily bad drafters — that they believed one thing, but adopted language that said something substantially different, and that they did so after repeatedly attending to the choice of language.” Laycock, “Nonpreferential” Aid to Religion: A False Claim About Original Intent, 27 Wm. & Mary L. Rev. 875, 884-885 (1986). We must presume, since there is no conclusive evidence to 941the contrary, that the Framers embraced the significance of their textual judgment. Thus, on balance, history neither contradicts nor warrants reconsideration of the settled principle that the Establishment Clause forbids support for religion in general no less than support for one religion or some. . . .

While some argue that the Framers added the word “respecting” simply to foreclose federal interference with state establishments of religion, see, e.g., Amar, The Bill of Rights as a Constitution, 100 Yale L.J. 1131, 1157 (1991), the language sweeps more broadly than that. In Madison’s words, the Clause in its final form forbids “everything like” a national religious establishment, and, after incorporation, it forbids “everything like” a state religious establishment. The sweep is broad enough that Madison himself characterized congressional provisions for legislative and military chaplains as unconstitutional “establishments.” Madison’s “Detached Memoranda,” 3 Wm. & Mary Q. 534, 558-559 (E. Fleet ed. 1946). . . .

Petitioners contend that, because the early Presidents included religious messages in their inaugural and Thanksgiving Day addresses, the Framers could not have meant the Establishment Clause to forbid noncoercive state endorsement of religion. The argument ignores the fact, however, that Americans today find such proclamations less controversial than did the founding generation, whose published thoughts on the matter belie petitioners’ claim. President Jefferson, for example, steadfastly refused to issue Thanksgiving proclamations of any kind, in part because he thought they violated the Religion Clauses. In explaining his views to the Reverend Samuel Miller, Jefferson effectively anticipated, and rejected, petitioners’ position:


[I]t is only proposed that I should recommend, not prescribe, a day of fasting & prayer. That is, that I should indirectly assume to the U.S. an authority over religious exercises which the Constitution has directly precluded from them. It must be meant too that this recommendation is to carry some authority, and to be sanctioned by some penalty on those who disregard it; not indeed of fine and imprisonment, but of some degree of proscription, perhaps in public opinion. (emphasis in original).



By condemning such noncoercive state practices that, in “recommending” the majority faith, demean religious dissenters “in public opinion,” Jefferson necessarily condemned what, in modern terms, we call official endorsement of religion. He accordingly construed the Establishment Clause to forbid not simply state coercion, but also state endorsement, of religious belief and observance. And if he opposed impersonal presidential addresses for inflicting “proscription in public opinion,” all the more would he have condemned less diffuse expressions of official endorsement.

During his first three years in office, James Madison also refused to call for days of thanksgiving and prayer, though later, amid the political turmoil of the War of 1812, he did so on four separate occasions. See Madison’s “Detached Memoranda.” . . .

Madison’s failure to keep pace with his principles in the face of congressional pressure cannot erase the principles. He admitted to backsliding, and explained that he had made the content of his wartime proclamations inconsequential enough to mitigate much of their impropriety. While his writings suggest mild variations in his interpretation of the Establishment Clause, Madison was no different in that respect from the rest of his political generation. That he expressed so much doubt about the constitutionality of religious proclamations, however, suggests a brand of separationism stronger even 942than that embodied in our traditional jurisprudence. So too does his characterization of public subsidies for legislative and military chaplains as unconstitutional “establishments,” for the federal courts, however expansive their general view of the Establishment Clause, have upheld both practices. See Marsh v. Chambers (1983) (legislative chaplains); Katcoff v. Marsh (CA2 1985) (military chaplains).

To be sure, the leaders of the young Republic engaged in some of the practices that separationists like Jefferson and Madison criticized. The First Congress did hire institutional chaplains, and Presidents Washington and Adams unapologetically marked days of “public thanksgiving and prayer.” Yet in the face of the separationist dissent, those practices prove, at best, that the Framers simply did not share a common understanding of the Establishment Clause, and, at worst, that they, like other politicians, could raise constitutional ideals one day and turn their backs on them the next. . . . Ten years after proposing the First Amendment, Congress passed the Alien and Sedition Acts, measures patently unconstitutional by modern standards. If the early Congress’s political actions were determinative, and not merely relevant, evidence of constitutional meaning, we would have to gut our current First Amendment doctrine to make room for political censor. While we may be unable to know for certain what the Framers meant by the Clause, we do know that, around the time of its ratification, a respectable body of opinion supported a considerably broader reading than petitioners urge upon us. This consistency with the textual considerations is enough to preclude fundamentally reexamining our settled law. . . .

When public school officials, armed with the State’s authority, convey an endorsement of religion to their students, they strike near the core of the Establishment Clause. However “ceremonial” their messages may be, they are flatly unconstitutional.

Justice Scalia, with whom The Chief Justice, Justice White, and Justice Thomas join, dissenting. . . .

In holding that the Establishment Clause prohibits invocations and benedictions at public school graduation ceremonies, the Court — with nary a mention that it is doing so — lays waste a tradition that is as old as public school graduation ceremonies themselves, and that is a component of an even more longstanding American tradition of nonsectarian prayer to God at public celebrations generally. As its instrument of destruction, the bulldozer of its social engineering, the Court invents a boundless, and boundlessly manipulable, test of psychological coercion, which promises to do for the Establishment Clause what the Durham rule did for the insanity defense. [The Durham rule states that “an accused is not criminally responsible if his unlawful act was the product of mental disease or mental defect.” — Eds.] Today’s opinion shows more forcefully than volumes of argumentation why our Nation’s protection, that fortress which is our Constitution, cannot possibly rest upon the changeable philosophical predilections of the Justices of this Court, but must have deep foundations in the historic practices of our people. . . .


I

The history and tradition of our Nation are replete with public ceremonies featuring prayers of thanksgiving and petition. Illustrations of this point have been amply 943provided in our prior opinions, but since the Court is so oblivious to our history as to suggest that the Constitution restricts “preservation and transmission of religious beliefs . . . to the private sphere,” it appears necessary to provide another brief account.

From our Nation’s origin, prayer has been a prominent part of governmental ceremonies and proclamations. The Declaration of Independence, the document marking our birth as a separate people, “appeal[ed] to the Supreme Judge of the world for the rectitude of our intentions” and avowed “a firm reliance on the protection of divine Providence.” In his first inaugural address, after swearing his oath of office on a Bible, George Washington deliberately made a prayer a part of his first official act as President:


[I]t would be peculiarly improper to omit in this first official act my fervent supplications to that Almighty Being who rules over the universe, who presides in the councils of nations, and whose providential aids can supply every human defect, that His benediction may consecrate to the liberties and happiness of the people of the United States a Government instituted by themselves for these essential purposes.



Such supplications have been a characteristic feature of inaugural addresses ever since. Thomas Jefferson, for example, prayed in his first inaugural address: “[M]ay that Infinite Power which rules the destinies of the universe lead our councils to what is best, and give them a favorable issue for your peace and prosperity.” In his second inaugural address, Jefferson acknowledged his need for divine guidance and invited his audience to join his prayer:


I shall need, too, the favor of that Being in whose hands we are, who led our fathers, as Israel of old, from their native land and planted them in a country flowing with all the necessaries and comforts of life; who has covered our infancy with His providence and our riper years with His wisdom and power, and to whose goodness I ask you to join in supplications with me that He will so enlighten the minds of your servants, guide their councils, and prosper their measures that whatsoever they do shall result in your good, and shall secure to you the peace, friendship, and approbation of all nations.



Similarly, James Madison, in his first inaugural address, placed his confidence


in the guardianship and guidance of that Almighty Being whose power regulates the destiny of nations, whose blessings have been so conspicuously dispensed to this rising Republic, and to whom we are bound to address our devout gratitude for the past, as well as our fervent supplications and best hopes for the future.



. . . Our national celebration of Thanksgiving likewise dates back to President Washington. “The day after the First Amendment was proposed, Congress urged President Washington to proclaim a day of public thanksgiving and prayer, to be observed by acknowledging with grateful hearts the many and signal favours of Almighty God. President Washington proclaimed November 26, 1789, a day of thanksgiving to offe[r] our prayers and supplications to the Great Lord and Ruler of Nations, and beseech Him to pardon our national and other transgressions....” This tradition of Thanksgiving Proclamations — with their religious theme of prayerful gratitude to God — has been adhered to by almost every President.

The other two branches of the Federal Government also have a long-established practice of prayer at public events. As we detailed in Marsh, congressional sessions have 944opened with a chaplain’s prayer ever since the First Congress. And this Court’s own sessions have opened with the invocation “God save the United States and this Honorable Court” since the days of Chief Justice Marshall.

In addition to this general tradition of prayer at public ceremonies, there exists a more specific tradition of invocations and benedictions at public school graduation exercises. By one account, the first public high school graduation ceremony took place in Connecticut in July, 1868 — the very month, as it happens, that the Fourteenth Amendment (the vehicle by which the Establishment Clause has been applied against the States) was ratified — when “15 seniors from the Norwich Free Academy marched in their best Sunday suits and dresses into a church hall and waited through majestic music and long prayers.” As the Court obliquely acknowledges in describing the “customary features” of high school graduations, and as respondents do not contest, the invocation and benediction have long been recognized to be “as traditional as any other parts of the [school] graduation program and are widely established.”



II

The Court presumably would separate graduation invocations and benedictions from other instances of public “preservation and transmission of religious beliefs” on the ground that they involve “psychological coercion.” I find it a sufficient embarrassment that our Establishment Clause jurisprudence regarding holiday displays has come to “requir[e] scrutiny more commonly associated with interior decorators than with the judiciary.” American Jewish Congress v. Chicago (CA 7th Cir., 1987) (Easterbrook, J., dissenting). But interior decorating is a rock-hard science compared to psychology practiced by amateurs. A few citations of “[r]esearch in psychology” that have no particular bearing upon the precise issue here cannot disguise the fact that the Court has gone beyond the realm where judges know what they are doing. The Court’s argument that state officials have “coerced” students to take part in the invocation and benediction at graduation ceremonies is, not to put too fine a point on it, incoherent. . . .



III

The deeper flaw in the Court’s opinion does not lie in its wrong answer to the question whether there was state-induced “peer-pressure” coercion; it lies, rather, in the Court’s making violation of the Establishment Clause hinge on such a precious question. The coercion that was a hallmark of historical establishments of religion was coercion of religious orthodoxy and of financial support by force of law and threat of penalty. Typically, attendance at the state church was required; only clergy of the official church could lawfully perform sacraments; and dissenters, if tolerated, faced an array of civil disabilities. Thus, for example, in the colony of Virginia, where the Church of England had been established, ministers were required by law to conform to the doctrine and rites of the Church of England; and all persons were required to attend church and observe 945the Sabbath, were tithed for the public support of Anglican ministers, and were taxed for the costs of building and repairing churches.

The Establishment Clause was adopted to prohibit such an establishment of religion at the federal level (and to protect state establishments of religion from federal interference). I will further acknowledge for the sake of argument that, as some scholars have argued, by 1790, the term “establishment” had acquired an additional meaning — “financial support of religion generally, by public taxation” — that reflected the development of “general or multiple” establishments, not limited to a single church. But that would still be an establishment coerced by force of law. And I will further concede that our constitutional tradition, from the Declaration of Independence and the first inaugural address of Washington, quoted earlier, down to the present day, has, with a few aberrations, ruled out of order government-sponsored endorsement of religion — even when no legal coercion is present, and indeed even when no ersatz, “peer-pressure” psycho-coercion is present — where the endorsement is sectarian, in the sense of specifying details upon which men and women who believe in a benevolent, omnipotent Creator and Ruler of the world are known to differ (for example, the divinity of Christ). But there is simply no support for the proposition that the officially sponsored nondenominational invocation and benediction read by Rabbi Gutterman — with no one legally coerced to recite them — violated the Constitution of the United States. To the contrary, they are so characteristically American they could have come from the pen of George Washington or Abraham Lincoln himself. . . .

The narrow context of the present case involves a community’s celebration of one of the milestones in its young citizens’ lives, and it is a bold step for this Court to seek to banish from that occasion, and from thousands of similar celebrations throughout this land, the expression of gratitude to God that a majority of the community wishes to make. The issue before us today is not the abstract philosophical question whether the alternative of frustrating this desire of a religious majority is to be preferred over the alternative of imposing “psychological coercion,” or a feeling of exclusion, upon nonbelievers. Rather, the question is whether a mandatory choice in favor of the former has been imposed by the United States Constitution. As the age-old practices of our people show, the answer to that question is not at all in doubt.

I must add one final observation: the Founders of our Republic knew the fearsome potential of sectarian religious belief to generate civil dissension and civil strife. And they also knew that nothing, absolutely nothing, is so inclined to foster among religious believers of various faiths a toleration — no, an affection — for one another than voluntarily joining in prayer together, to the God whom they all worship and seek. Needless to say, no one should be compelled to do that, but it is a shame to deprive our public culture of the opportunity, and indeed the encouragement, for people to do it voluntarily. The Baptist or Catholic who heard and joined in the simple and inspiring prayers of Rabbi Gutterman on this official and patriotic occasion was inoculated from religious bigotry and prejudice in a manner that cannot be replicated. To deprive our society of that important unifying mechanism in order to spare the nonbeliever what seems to me the minimal inconvenience of standing, or even sitting in respectful nonparticipation, is as senseless in policy as it is unsupported in law.
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ASSIGNMENT 2


[image: Photograph of man in uniform hanging a framed display of the Ten Commandments in the McCreary County couthouse in Kentucky]

The McCreary County, Kentucky, display of the Ten Commandments


STUDY GUIDE


	We have studied three First Amendment cases in which the Court searched for the purpose behind a law: United States v. O’Brien (expressive conduct), Church of the Lukumi v. Babalu Aye v. Hialeah (free exercise of religion), and now McCreary County v. ACLU (establishment of religion). Are there any similarities between the approaches in these cases?

	Justice Scalia dissented in McCreary County. Does his historical analysis in this case add anything to his dissent in Lee v. Weisman? Recall that Marsh did not even cite the Lemon test. Does Justice Scalia’s analysis illuminate why Marsh did not rely on Lemon?

	Justice Souter wrote the majority opinion in McCreary County. He examined how the disputed display evolved to its final composition. What is the relevance of this analysis? Should courts consider political events that come before an official state action? Should judges consider, for example, statements made on the campaign trail, or a politician’s tweets?
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McCreary County, Kentucky v. ACLU of Kentucky 545 U.S. 844 (2005)
[image: ] Video on CasebookConnect.com

Justice Souter delivered the opinion of the Court.

The issues are whether a determination of the counties’ purpose is a sound basis for ruling on the Establishment Clause complaints, and whether evaluation of the counties’ claim of secular purpose for the ultimate displays may take their evolution into account. We hold that the counties’ manifest objective may be dispositive of the constitutional enquiry, and that the development of the presentation should be considered when determining its purpose.


I

In the summer of 1999, petitioners McCreary County and Pulaski County, Kentucky (hereinafter Counties), put up in their respective courthouses large, gold-framed copies of an abridged text of the King James version of the Ten Commandments, including a citation to the Book of Exodus. . . . Assembled with the Commandments are framed copies of the Magna Carta, the Declaration of Independence, the Bill of Rights, the lyrics of the Star Spangled Banner, the Mayflower Compact, the National Motto, the Preamble to the Kentucky Constitution, and a picture of Lady Justice. The collection is entitled “The Foundations of American Law and Government Display” and each document comes with a statement about its historical and legal significance. The comment on the Ten Commandments reads:


The Ten Commandments have profoundly influenced the formation of Western legal thought and the formation of our country. That influence is clearly seen in the Declaration of Independence, which declared that “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness.” The Ten Commandments provide the moral background of the Declaration of Independence and the foundation of our legal tradition.



. . .



II

Ever since Lemon v. Kurtzman (1971) summarized the three familiar considerations for evaluating Establishment Clause claims, looking to whether government action has “a secular legislative purpose” has been a common, albeit seldom dispositive, element of our cases. Though we have found government action motivated by an illegitimate purpose only four times since Lemon, and “the secular purpose requirement alone may rarely be determinative . . . , it nevertheless serves an important function.”

The touchstone for our analysis is the principle that the “First Amendment mandates governmental neutrality between religion and religion, and between religion and nonreligion.” When the government acts with the ostensible and predominant purpose of advancing religion, it violates that central Establishment Clause value of official religious neutrality, there being no neutrality when the government’s ostensible object is 948to take sides. . . . Indeed, the purpose apparent from government action can have an impact more significant than the result expressly decreed: when the government maintains Sunday closing laws, it advances religion only minimally because many working people would take the day as one of rest regardless, but if the government justified its decision with a stated desire for all Americans to honor Christ, the divisive thrust of the official action would be inescapable. . . .

Examination of purpose is a staple of statutory interpretation that makes up the daily fare of every appellate court in the country. With enquiries into purpose this common, if they were nothing but hunts for mares’ nests [a false discovery — Eds.] deflecting attention from bare judicial will, the whole notion of purpose in law would have dropped into disrepute long ago. But scrutinizing purpose does make practical sense, as in Establishment Clause analysis, where an understanding of official objective emerges from readily discoverable fact, without any judicial psychoanalysis of a drafter’s heart of hearts. . . .

Lemon said that government action must have “a secular . . . purpose,” and after a host of cases it is fair to add that although a legislature’s stated reasons will generally get deference, the secular purpose required has to be genuine, not a sham, and not merely secondary to a religious objective. . . . But in those unusual cases where the claim was an apparent sham, or the secular purpose secondary, the unsurprising results have been findings of no adequate secular object, as against a predominantly religious one. . . .



III


A

. . . [A]t the ceremony for posting the framed Commandments in Pulaski County, the county executive was accompanied by his pastor, who testified to the certainty of the existence of God. The reasonable observer could only think that the Counties meant to emphasize and celebrate the Commandments’ religious message. This is not to deny that the Commandments have had influence on civil or secular law; a major text of a majority religion is bound to be felt. The point is simply that the original text viewed in its entirety is an unmistakably religious statement dealing with religious obligations and with morality subject to religious sanction. When the government initiates an effort to place this statement alone in public view, a religious object is unmistakable.



B

Once the Counties were sued, they modified the exhibits and invited additional insight into their purpose in a display that hung for about six months. This new one was the product of forthright and nearly identical Pulaski and McCreary County resolutions listing a series of American historical documents with theistic and Christian references, which were to be posted in order to furnish a setting for displaying the Ten Commandments and any “other Kentucky and American historical documen[t]” without raising concern about “any Christian or religious references” in them. . . . [T]he resolutions expressed support for an Alabama judge who posted the Commandments in 949his courtroom, and cited the fact the Kentucky Legislature once adjourned a session in honor of “Jesus Christ, Prince of Ethics.”

In this second display, unlike the first, the Commandments were not hung in isolation, merely leaving the Counties’ purpose to emerge from the pervasively religious text of the Commandments themselves. Instead, the second version was required to include the statement of the government’s purpose expressly set out in the county resolutions, and underscored it by juxtaposing the Commandments to other documents with highlighted references to God as their sole common element. The display’s unstinting focus was on religious passages, showing that the Counties were posting the Commandments precisely because of their sectarian content. That demonstration of the government’s objective was enhanced by serial religious references and the accompanying resolution’s claim about the embodiment of ethics in Christ. Together, the display and resolution presented an indisputable, and undisputed, showing of an impermissible purpose.

Today, the Counties make no attempt to defend their undeniable objective, but instead hopefully describe version two as “dead and buried.” Their refusal to defend the second display is understandable, but the reasonable observer could not forget it.



C

After the Counties changed lawyers, they mounted a third display, without a new resolution or repeal of the old one. The result was the “Foundations of American Law and Government” exhibit, which placed the Commandments in the company of other documents the Counties thought especially significant in the historical foundation of American government. In trying to persuade the District Court to lift the preliminary injunction, the Counties cited several new purposes for the third version, including a desire “to educate the citizens of the county regarding some of the documents that played a significant role in the foundation of our system of law and government.” The Counties’ claims did not, however, persuade the court, intimately familiar with the details of this litigation, or the Court of Appeals, neither of which found a legitimizing secular purpose in this third version of the display. . . .

These new statements of purpose were presented only as a litigating position, there being no further authorizing action by the Counties’ governing boards. . . . No reasonable observer could swallow the claim that the Counties had cast off the objective so unmistakable in the earlier displays. . . .

[W]e do not decide that the Counties’ past actions forever taint any effort on their part to deal with the subject matter. We hold only that purpose needs to be taken seriously under the Establishment Clause and needs to be understood in light of context; an implausible claim that governmental purpose has changed should not carry the day in a court of law any more than in a head with common sense. . . .

Nor do we have occasion here to hold that a sacred text can never be integrated constitutionally into a governmental display on the subject of law, or American history. We do not forget, and in this litigation have frequently been reminded, that our own courtroom frieze was deliberately designed in the exercise of governmental authority so as to include the figure of Moses holding tablets exhibiting a portion of the Hebrew text of the later, secularly phrased Commandments; in the company of 17 other lawgivers, most of 950them secular figures, there is no risk that Moses would strike an observer as evidence that the National Government was violating neutrality in religion.




IV

. . . The First Amendment contains no textual definition of “establishment,” and the term is certainly not self-defining. No one contends that the prohibition of establishment stops at a designation of a national (or with Fourteenth Amendment incorporation, a state) church, but nothing in the text says just how much more it covers. There is no simple answer, for more than one reason.

The prohibition on establishment covers a variety of issues from prayer in widely varying government settings, to financial aid for religious individuals and institutions, to comment on religious questions. In these varied settings, issues of interpreting inexact Establishment Clause language, like difficult interpretative issues generally, arise from the tension of competing values, each constitutionally respectable, but none open to realization to the logical limit.

The First Amendment has not one but two clauses tied to “religion,” the second forbidding any prohibition on the “the free exercise thereof,” and sometimes, the two clauses compete: spending government money on the clergy looks like establishing religion, but if the government cannot pay for military chaplains a good many soldiers and sailors would be kept from the opportunity to exercise their chosen religions. At other times, limits on governmental action that might make sense as a way to avoid establishment could arguably limit freedom of speech when the speaking is done under government auspices. . . . [T]rade-offs are inevitable, and an elegant interpretative rule to draw the line in all the multifarious situations is not to be had.

Given the variety of interpretative problems, the principle of neutrality has provided a good sense of direction: the government may not favor one religion over another, or religion over irreligion, religious choice being the prerogative of individuals under the Free Exercise Clause. . . . To be sure, given its generality as a principle, an appeal to neutrality alone cannot possibly lay every issue to rest, or tell us what issues on the margins are substantial enough for constitutional significance, a point that has been clear from the Founding era to modern times. But invoking neutrality is a prudent way of keeping sight of something the Framers of the First Amendment thought important.

The dissent, however, puts forward a limitation on the application of the neutrality principle, with citations to historical evidence said to show that the Framers understood the ban on establishment of religion as sufficiently narrow to allow the government to espouse submission to the divine will. The dissent identifies God as the God of monotheism, all of whose three principal strains (Jewish, Christian, and Muslim) acknowledge the religious importance of the Ten Commandments. On the dissent’s view, it apparently follows that even rigorous espousal of a common element of this common monotheism, is consistent with the establishment ban.

But the dissent’s argument for the original understanding is flawed from the outset by its failure to consider the full range of evidence showing what the Framers believed. The dissent is certainly correct in putting forward evidence that some of the Framers thought some endorsement of religion was compatible with the establishment ban. . . . Surely if expressions like these from Washington and his contemporaries were all we had 951to go on, there would be a good case that the neutrality principle has the effect of broadening the ban on establishment beyond the Framers’ understanding of it (although there would, of course, still be the question of whether the historical case could overcome some 60 years of precedent taking neutrality as its guiding principle).

But the fact is that we do have more to go on, for there is also evidence supporting the proposition that the Framers intended the Establishment Clause to require governmental neutrality in matters of religion, including neutrality in statements acknowledging religion. The very language of the Establishment Clause represented a significant departure from early drafts that merely prohibited a single national religion, and, the final language instead “extended [the] prohibition to state support for ‘religion’ in general.” See Lee v. Weisman (1992) (Souter, J., concurring) (tracing development of language). . . .

While the dissent fails to show a consistent original understanding from which to argue that the neutrality principle should be rejected, it does manage to deliver a surprise. . . . [T]he dissent says that the deity the Framers had in mind was the God of monotheism, with the consequence that government may espouse a tenet of traditional monotheism. This is truly a remarkable view. Other members of the Court have dissented on the ground that the Establishment Clause bars nothing more than governmental preference for one religion over another, but at least religion has previously been treated inclusively. Today’s dissent, however, apparently means that government should be free to approve the core beliefs of a favored religion over the tenets of others, a view that should trouble anyone who prizes religious liberty. Certainly history cannot justify it; on the contrary, history shows that the religion of concern to the Framers was not that of the monotheistic faiths generally, but Christianity in particular. . . . The Framers would, therefore, almost certainly object to the dissent’s unstated reasoning that because Christianity was a monotheistic “religion,” monotheism with Mosaic antecedents should be a touchstone of establishment interpretation.26 Even on originalist critiques of existing precedent there is, it seems, no escape from interpretative consequences that would surprise the Framers. . . .

Historical evidence thus supports no solid argument for changing course (whatever force the argument might have when directed at the existing precedent), whereas public discourse at the present time certainly raises no doubt about the value of the interpretative approach invoked for 60 years now. We are centuries away from the St. Bartholomew’s Day massacre and the treatment of heretics in early Massachusetts, but the divisiveness of religion in current public life is inescapable. This is no time to deny the prudence of understanding the Establishment Clause to require the Government to stay neutral on religious belief, which is reserved for the conscience of the individual. . . .

Justice Scalia, with whom The Chief Justice and Justice Thomas join, and with whom Justice Kennedy joins as to Parts II and III, dissenting.
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I would uphold McCreary County and Pulaski County, Kentucky’s (hereinafter Counties) displays of the Ten Commandments. I shall discuss first, why the Court’s oft repeated assertion that the government cannot favor religious practice is false; second, why today’s opinion extends the scope of that falsehood even beyond prior cases; and third, why even on the basis of the Court’s false assumptions the judgment here is wrong.



I

. . . [H]ow can the Court possibly assert that “the First Amendment mandates governmental neutrality between . . . religion and nonreligion,” and that “[m]anifesting a purpose to favor . . . adherence to religion generally,” is unconstitutional? Who says so? Surely not the words of the Constitution. Surely not the history and traditions that reflect our society’s constant understanding of those words.* Surely not even the current sense of our society, recently reflected in an Act of Congress adopted unanimously by the Senate and with only 5 nays in the House of Representatives, criticizing a Court of Appeals opinion that had held “under God” in the Pledge of Allegiance unconstitutional. Nothing stands behind the Court’s assertion that governmental affirmation of the society’s belief in God is unconstitutional except the Court’s own say-so, citing as support only the unsubstantiated say-so of earlier Courts going back no farther than the mid-20th century. And it is, moreover, a thoroughly discredited say-so. It is discredited, to begin with, because a majority of the Justices on the current Court (including at least one Member of today’s majority) have, in separate opinions, repudiated the brain-spun “Lemon test” that embodies the supposed principle of neutrality between religion and irreligion. And it is discredited because the Court has not had the courage (or the foolhardiness) to apply the neutrality principle consistently. . . .

Besides appealing to the demonstrably false principle that the government cannot favor religion over irreligion, today’s opinion suggests that the posting of the Ten Commandments violates the principle that the government cannot favor one religion over another. That is indeed a valid principle where public aid or assistance to religion is concerned, or where the free exercise of religion is at issue, but it necessarily applies in a more limited sense to public acknowledgment of the Creator. If religion in the public forum had to be entirely nondenominational, there could be no religion in the public forum at all. One cannot say the word “God,” or “the Almighty,” one cannot offer public supplication or thanksgiving, without contradicting the beliefs of some people that there are many gods, or that God or the gods pay no attention to human affairs. With respect to public acknowledgment of religious belief, it is entirely clear from our Nation’s historical practices that the Establishment Clause permits this disregard of polytheists and believers in unconcerned deities, just as it permits the disregard of devout atheists. The Thanksgiving Proclamation issued by George Washington at the instance of the First Congress was scrupulously nondenominational — but it was monotheistic.3 . . .

953

Historical practices thus demonstrate that there is a distance between the acknowledgment of a single Creator and the establishment of a religion. . . . The three most popular religions in the United States, Christianity, Judaism, and Islam — which combined account for 97.7% of all believers — are monotheistic. All of them, moreover (Islam included), believe that the Ten Commandments were given by God to Moses, and are divine prescriptions for a virtuous life. Publicly honoring the Ten Commandments is thus indistinguishable, insofar as discriminating against other religions is concerned, from publicly honoring God. Both practices are recognized across such a broad and diverse range of the population — from Christians to Muslims — that they cannot be reasonably understood as a government endorsement of a particular religious viewpoint.4



II

As bad as the Lemon test is, it is worse for the fact that, since its inception, its seemingly simple mandates have been manipulated to fit whatever result the Court aimed to achieve. Today’s opinion is no different. In two respects it modifies Lemon to ratchet up the Court’s hostility to religion. First, the Court justifies inquiry into legislative purpose, not as an end itself, but as a means to ascertain the appearance of the government action to an “objective observer.” Because in the Court’s view the true danger to be guarded against is that the objective observer would feel like an “outside[r]” or “not [a] full membe[r] of the political community,” its inquiry focuses not on the actual purpose of government action, but the “purpose apparent from government action.” Under this approach, even if a government could show that its actual purpose was not to advance religion, it would presumably violate the Constitution as long as the Court’s objective observer would think otherwise. . . . [So] the legitimacy of a government action with a wholly secular effect would turn on the misperception of an imaginary observer that the government officials behind the action had the intent to advance religion.

Second, the Court replaces Lemon’s requirement that the government have “a secular . . . purpose” (emphasis added), with the heightened requirement that the secular purpose “predominate” over any purpose to advance religion. The Court treats this extension as a natural outgrowth of the longstanding requirement that the government’s secular purpose not be a sham, but simple logic shows the two to be unrelated. If the government’s proffered secular purpose is not genuine, then the government has no secular purpose at all. The new demand that secular purpose predominate contradicts Lemon’s more limited requirement, and finds no support in our cases. . . .

954

I have urged that Lemon’s purpose prong be abandoned, because (as I have discussed in Part I) even an exclusive purpose to foster or assist religious practice is not necessarily invalidating. But today’s extension makes things even worse. By shifting the focus of Lemon’s purpose prong from the search for a genuine, secular motivation to the hunt for a predominantly religious purpose, the Court converts what has in the past been a fairly limited inquiry into a rigorous review of the full record. Those responsible for the adoption of the Religion Clauses would surely regard it as a bitter irony that the religious values they designed those Clauses to protect have now become so distasteful to this Court that if they constitute anything more than a subordinate motive for government action they will invalidate it.



III

Even accepting the Court’s Lemon-based premises, the displays at issue here were constitutional.

To any person who happened to walk down the hallway of the McCreary or Pulaski County Courthouse during the roughly nine months when the Foundations Displays were exhibited, the displays must have seemed unremarkable — if indeed they were noticed at all. The walls of both courthouses were already lined with historical documents and other assorted portraits; each Foundations Display was exhibited in the same format as these other displays and nothing in the record suggests that either County took steps to give it greater prominence.

Entitled “The Foundations of American Law and Government Display,” each display consisted of nine equally sized documents: the original version of the Magna Carta, the Declaration of Independence, the Bill of Rights, the Star Spangled Banner, the Mayflower Compact of 1620, a picture of Lady Justice, the National Motto of the United States (“In God We Trust”), the Preamble to the Kentucky Constitution, and the Ten Commandments. The displays did not emphasize any of the nine documents in any way: The frame holding the Ten Commandments was of the same size and had the same appearance as that which held each of the other documents.

Posted with the documents was a plaque, identifying the display, and explaining that it “contains documents that played a significant role in the foundation of our system of law and government.” The explanation related to the Ten Commandments was third in the list of nine and did not serve to distinguish it from the other documents. . . .

On its face, the Foundations Displays manifested the purely secular purpose that the Counties asserted before the District Court: “to display documents that played a significant role in the foundation of our system of law and government.” That the Displays included the Ten Commandments did not transform their apparent secular purpose into one of impermissible advocacy for Judeo-Christian beliefs. Even an isolated display of the Decalogue conveys, at worst, “an equivocal message, perhaps of respect for Judaism, for religion in general, or for law.” But when the Ten Commandments appear alongside other documents of secular significance in a display devoted to the foundations of American law and government, the context communicates that the Ten Commandments are included, not to teach their binding nature as a religious text, but to show their unique contribution to the development of the legal system. This is doubly true when the display is introduced by a document that informs passersby that it “contains documents that played a significant role in the foundation of our system of law and government.” . . .
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Acknowledgment of the contribution that religion has made to our Nation’s legal and governmental heritage partakes of a centuries-old tradition. . . . Display of the Ten Commandments is well within the mainstream of this practice of acknowledgment. Federal, State, and local governments across the Nation have engaged in such display. The Supreme Court Building itself includes depictions of Moses with the Ten Commandments in the Courtroom and on the east pediment of the building, and symbols of the Ten Commandments “adorn the metal gates lining the north and south sides of the Courtroom as well as the doors leading into the Courtroom.” Similar depictions of the Decalogue appear on public buildings and monuments throughout our Nation’s Capital. The frequency of these displays testifies to the popular understanding that the Ten Commandments are a foundation of the rule of law, and a symbol of the role that religion played, and continues to play, in our system of government. . . . This inconsistency may be explicable in theory, but I suspect that the “objective observer” with whom the Court is so concerned will recognize its absurdity in practice. . . .

In any event, the Court’s conclusion that the Counties exhibited the Foundations Displays with the purpose of promoting religion is doubtful. . . . In the Court’s view, “[t]he [second] display’s unstinting focus . . . on religious passages, show[s] that the Counties were posting the Commandments precisely because of their sectarian content.” No, all it necessarily shows is that the exhibit was meant to focus upon the historic role of religious belief in our national life — which is entirely permissible. And the same can be said of the resolution. . . .

Turning at last to the displays actually at issue in this case, the Court faults the Counties for not repealing the resolution expressing what the Court believes to be an impermissible intent. Under these circumstances, the Court says, “no reasonable observer could swallow the claim that the Counties had cast off the objective so unmistakable in the earlier displays.” Even were I to accept all that the Court has said before, I would not agree with that assessment. To begin with, of course, it is unlikely that a reasonable observer would even have been aware of the resolutions, so there would be nothing to “cast off.” The Court implies that the Counties may have been able to remedy the “taint” from the old resolutions by enacting a new one. But that action would have been wholly unnecessary in light of the explanation that the Counties included with the displays themselves: A plaque next to the documents informed all who passed by that each display “contains documents that played a significant role in the foundation of our system of law and government.” . . . After complying with the District Court’s order to remove the second displays “immediately,” and erecting new displays that in content and by express assertion reflected a different purpose from that identified in the resolutions, the Counties had no reason to believe that their previous resolutions would be deemed to be the basis for their actions. . . .

In sum: The first displays did not necessarily evidence an intent to further religious practice; nor did the second displays, or the resolutions authorizing them; and there is in any event no basis for attributing whatever intent motivated the first and second displays to the third. Given the presumption of regularity that always accompanies our review of official action, the Court has identified no evidence of a purpose to advance religion in a way that is inconsistent with our cases. The Court may well be correct in identifying the third displays as the fruit of a desire to display the Ten Commandments, but neither our cases nor our history support its assertion that such a desire renders the fruit poisonous.
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The Ten Commandments monument on the grounds of the Texas State Capitol. It was a gift to the state from the Fraternal Order of Eagles.

The Fraternal Order of Eagles (F.O.E.) was founded in the State of Washington in 1898. Six theater owners gathered in a Seattle shipyard to discuss a musicians’ strike. After addressing the matter, they agreed to “bury the hatchet” and to form “The Order of Good Things.” As membership grew, they chose the Bald Eagle as the group’s official emblem. Soon, the name was changed to “The Fraternal Order of Eagles.” The Order says it was instrumental in establishing Mother’s Day as a national holiday. The group is perhaps most famous for distributing Ten Commandments monoliths throughout the United States.




STUDY GUIDE


	McCreary County v. ACLU and Van Orden v. Perry were argued on the same day, and decided on the same day.

	Why was the Texas display of the Ten Commandments constitutionally permissible, but the Kentucky display was not?

	Justice Souter dissented in Van Orden. Why does he maintain that both displays are unconstitutional? How does he distinguish the displays in Texas and Kentucky with the depiction of Moses holding the Ten Commandments in the Supreme Court?

	Justice Breyer joined the majority opinion in both McCreary County and Van Orden v. Perry. Can you reconcile his votes?
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Van Orden v. Perry 545 U.S. 677 (2005)
[image: ] Video on CasebookConnect.com

Chief Justice Rehnquist announced the judgment of the Court and delivered an opinion, in which Justice Scalia, Justice Kennedy, and Justice Thomas join.

The question here is whether the Establishment Clause of the First Amendment allows the display of a monument inscribed with the Ten Commandments on the Texas State Capitol grounds. We hold that it does. The 22 acres surrounding the Texas State Capitol contain 17 monuments and 21 historical markers commemorating the “people, ideals, and events that compose Texan identity.”1 The monolith challenged here stands 6-feet high and 3-feet wide. It is located to the north of the Capitol building, between the Capitol and the Supreme Court building. Its primary content is the text of the Ten Commandments. An eagle grasping the American flag, an eye inside of a pyramid, and two small tablets with what appears to be an ancient script are carved above the text of the Ten Commandments. Below the text are two Stars of David and the superimposed Greek letters Chi and Rho, which represent Christ. The bottom of the monument bears the inscription “PRESENTED TO THE PEOPLE AND YOUTH OF TEXAS BY THE FRATERNAL ORDER OF EAGLES OF TEXAS 1961.”

The legislative record surrounding the State’s acceptance of the monument from the Eagles — a national social, civic, and patriotic organization — is limited to legislative journal entries. After the monument was accepted, the State selected a site for the monument based on the recommendation of the state organization responsible for maintaining the Capitol grounds. The Eagles paid the cost of erecting the monument, the dedication of which was presided over by two state legislators. . . .

Whatever may be the fate of the Lemon test in the larger scheme of Establishment Clause jurisprudence, we think it not useful in dealing with the sort of passive monument that Texas has erected on its Capitol grounds. Instead, our analysis is driven both by the nature of the monument and by our Nation’s history. . . . In this case we are faced with a display of the Ten Commandments on government property outside the Texas State Capitol. Such acknowledgments of the role played by the Ten Commandments in our Nation’s heritage are common throughout America. We need only look within our own Courtroom. Since 1935, Moses has stood, holding two tablets that reveal portions of the Ten Commandments written in Hebrew, among other lawgivers in the south frieze. Representations of the Ten Commandments adorn the metal gates lining the north and south sides of the Courtroom as well as the doors leading into the Courtroom. Moses also sits on the exterior east facade of the building holding the Ten Commandments tablets.

Similar acknowledgments can be seen throughout a visitor’s tour of our Nation’s Capital. For example, a large statue of Moses holding the Ten Commandments, alongside a statue of the Apostle Paul, has overlooked the rotunda of the Library of Congress’ Jefferson Building since 1897. And the Jefferson Building’s Great Reading Room 958contains a sculpture of a woman beside the Ten Commandments with a quote above her from the Old Testament (Micah 6:8). A medallion with two tablets depicting the Ten Commandments decorates the floor of the National Archives. Inside the Department of Justice, a statue entitled “The Spirit of Law” has two tablets representing the Ten Commandments lying at its feet. In front of the Ronald Reagan Building is another sculpture that includes a depiction of the Ten Commandments. So too a 24-foot-tall sculpture, depicting, among other things, the Ten Commandments and a cross, stands outside the federal courthouse that houses both the Court of Appeals and the District Court for the District of Columbia. Moses is also prominently featured in the Chamber of the United States House of Representatives. . . .

Of course, the Ten Commandments are religious — they were so viewed at their inception and so remain. The monument, therefore, has religious significance. According to Judeo-Christian belief, the Ten Commandments were given to Moses by God on Mt. Sinai. But Moses was a lawgiver as well as a religious leader. And the Ten Commandments have an undeniable historical meaning, as the foregoing examples demonstrate. Simply having religious content or promoting a message consistent with a religious doctrine does not run afoul of the Establishment Clause.

There are, of course, limits to the display of religious messages or symbols. For example, we held unconstitutional a Kentucky statute requiring the posting of the Ten Commandments in every public schoolroom. Stone v. Graham (1980) (per curiam). In the classroom context, we found that the Kentucky statute had an improper and plainly religious purpose. Neither Stone itself nor subsequent opinions have indicated that Stone’s holding would extend to a legislative chamber, see Marsh, or to capitol grounds.

The placement of the Ten Commandments monument on the Texas State Capitol grounds is a far more passive use of those texts than was the case in Stone, where the text confronted elementary school students every day. Indeed, Van Orden, the petitioner here, apparently walked by the monument for a number of years before bringing this lawsuit. The monument is therefore also quite different from the prayers involved in . . . Lee v. Weisman (1992). Texas has treated her Capitol grounds monuments as representing the several strands in the State’s political and legal history. The inclusion of the Ten Commandments monument in this group has a dual significance, partaking of both religion and government. We cannot say that Texas’ display of this monument violates the Establishment Clause of the First Amendment. . . .

Justice Breyer, concurring in the judgment. . . .

The case before us is a borderline case. It concerns a large granite monument bearing the text of the Ten Commandments located on the grounds of the Texas State Capitol. On the one hand, the Commandments’ text undeniably has a religious message, invoking, indeed emphasizing, the Deity. On the other hand, focusing on the text of the Commandments alone cannot conclusively resolve this case. Rather, to determine the message that the text here conveys, we must examine how the text is used. And that inquiry requires us to consider the context of the display. . . .

Here the tablets have been used as part of a display that communicates not simply a religious message, but a secular message as well. The circumstances surrounding the display’s placement on the capitol grounds and its physical setting suggest that the State itself intended the latter, nonreligious aspects of the tablets’ message to predominate. 959And the monument’s 40-year history on the Texas state grounds indicates that that has been its effect. . . .

The physical setting of the monument, moreover, suggests little or nothing of the sacred. The monument sits in a large park containing 17 monuments and 21 historical markers, all designed to illustrate the “ideals” of those who settled in Texas and of those who have lived there since that time. The setting does not readily lend itself to meditation or any other religious activity. But it does provide a context of history and moral ideals. It (together with the display’s inscription about its origin) communicates to visitors that the State sought to reflect moral principles, illustrating a relation between ethics and law that the State’s citizens, historically speaking, have endorsed. That is to say, the context suggests that the State intended the display’s moral message — an illustrative message reflecting the historical “ideals” of Texans — to predominate.

If these factors provide a strong, but not conclusive, indication that the Commandments’ text on this monument conveys a predominantly secular message, a further factor is determinative here. As far as I can tell, 40 years passed in which the presence of this monument, legally speaking, went unchallenged (until the single legal objection raised by petitioner). And I am not aware of any evidence suggesting that this was due to a climate of intimidation. Hence, those 40 years suggest more strongly than can any set of formulaic tests . . . that the public visiting the capitol grounds has considered the religious aspect of the tablets’ message as part of what is a broader moral and historical message reflective of a cultural heritage. . . .

[I]n reaching the conclusion that the Texas display falls on the permissible side of the constitutional line, I rely less upon a literal application of any particular test than upon consideration of the basic purposes of the First Amendment’s Religion Clauses themselves. This display has stood apparently uncontested for nearly two generations. That experience helps us understand that as a practical matter of degree this display is unlikely to prove divisive. And this matter of degree is, I believe, critical in a borderline case such as this one.

At the same time, to reach a contrary conclusion here, based primarily upon on the religious nature of the tablets’ text would, I fear, lead the law to exhibit a hostility toward religion that has no place in our Establishment Clause traditions. Such a holding might well encourage disputes concerning the removal of longstanding depictions of the Ten Commandments from public buildings across the Nation. And it could thereby create the very kind of religiously based divisiveness that the Establishment Clause seeks to avoid. . . .

Justice Souter, with whom Justice Stevens and Justice Ginsburg join, dissenting.

Although the First Amendment’s Religion Clauses have not been read to mandate absolute governmental neutrality toward religion, cf. Sherbert v. Verner (1963), the Establishment Clause requires neutrality as a general rule. . . . A governmental display of an obviously religious text cannot be squared with neutrality, except in a setting that plausibly indicates that the statement is not placed in view with a predominant purpose on the part of government either to adopt the religious message or to urge its acceptance by others. . . .

[A]pedestrian happening upon the monument at issue here needs no training in religious doctrine to realize that the statement of the Commandments, quoting God 960himself, proclaims that the will of the divine being is the source of obligation to obey the rules, including the facially secular ones. In this case, moreover, the text is presented to give particular prominence to the Commandments’ first sectarian reference, “I am the Lord thy God.” That proclamation is centered on the stone and written in slightly larger letters than the subsequent recitation. To ensure that the religious nature of the monument is clear to even the most casual passerby, the word “Lord” appears in all capital letters (as does the word “am”), so that the most eye-catching segment of the quotation is the declaration “I AM the LORD thy God.” What follows, of course, are the rules against other gods, graven images, vain swearing, and Sabbath breaking. And the full text of the fifth Commandment puts forward filial respect as a condition of long life in the land “which the Lord thy God giveth thee.” These “[w]ords . . . make [the] . . . religious meaning unmistakably clear.”

To drive the religious point home, and identify the message as religious to any viewer who failed to read the text, the engraved quotation is framed by religious symbols: two tablets with what appears to be ancient script on them, two Stars of David, and the superimposed Greek letters Chi and Rho as the familiar monogram of Christ. Nothing on the monument, in fact, detracts from its religious nature, and the plurality does not suggest otherwise. It would therefore be difficult to miss the point that the government of Texas3 is telling everyone who sees the monument to live up to a moral code because God requires it, with both code and conception of God being rightly understood as the inheritances specifically of Jews and Christians. . . .

The monument’s presentation of the Commandments with religious text emphasized and enhanced stands in contrast to any number of perfectly constitutional depictions of them, the frieze of our own Courtroom providing a good example, where the figure of Moses stands among history’s great lawgivers. . . .

Texas seeks to take advantage of the recognition that visual symbol and written text can manifest a secular purpose in secular company, when it argues that its monument (like Moses in the frieze) is not alone and ought to be viewed as only 1 among 17 placed on the 22 acres surrounding the state capitol. Texas, indeed, says that the Capitol grounds are like a museum for a collection of exhibits, the kind of setting that several Members of the Court have said can render the exhibition of religious artifacts permissible, even though in other circumstances their display would be seen as meant to convey a religious message forbidden to the State. So, for example, the Government of the United States does not violate the Establishment Clause by hanging Giotto’s Madonna on the wall of the National Gallery.

But 17 monuments with no common appearance, history, or esthetic role scattered over 22 acres is not a museum, and anyone strolling around the lawn would surely take each memorial on its own terms without any dawning sense that some 961purpose held the miscellany together more coherently than fortuity and the edge of the grass. One monument expresses admiration for pioneer women. One pays respect to the fighters of World War II. And one quotes the God of Abraham whose command is the sanction for moral law. The themes are individual grit, patriotic courage, and God as the source of Jewish and Christian morality; there is no common denominator. . . .

Finally, though this too is a point on which judgment will vary, I do not see a persuasive argument for constitutionality in the plurality’s observation that Van Orden’s lawsuit comes “[f]orty years after the monument’s erection....” It is not that I think the passage of time is necessarily irrelevant in Establishment Clause analysis. We have approved framing-era practices because they must originally have been understood as constitutionally permissible, e.g., Marsh, and we have recognized that Sunday laws have grown recognizably secular over time. There is also an analogous argument, not yet evaluated, that ritualistic religious expression can become so numbing over time that its initial Establishment Clause violation becomes at some point too diminished for notice. But I do not understand any of these to be the . . . argument . . . that 40 years without a challenge shows that as a factual matter the religious expression is too tepid to provoke a serious reaction and constitute a violation. Perhaps, but . . . other explanations may do better in accounting for the late resort to the courts. Suing a State over religion puts nothing in a plaintiff’s pocket and can take a great deal out, and even with volunteer litigators to supply time and energy, the risk of social ostracism can be powerfully deterrent. I doubt that a slow walk to the courthouse, even one that took 40 years, is much evidentiary help in applying the Establishment Clause.




C. THE ESTABLISHMENT CLAUSE ON THE ROBERTS COURT


STUDY GUIDE


	Town of Greece v. Galloway (2014) considered the constitutionality of a prayer before municipal city council meetings. Justice Kennedy’s majority opinion applied the principles identified in Marsh v. Chambers and Lee v. Weisman. How does he distinguish this use of prayer from the one he found to be unconstitutional in Lee?

	The plurality, Justice Alito’s concurrence, and Justice Kagan’s dissent, offer three very different characterizations of the prayers at issue in the Town of Greece. How do you explain these different characterizations?

	Justice Thomas contended that the Establishment Clause is a “federalism” provision, which does not protect an individual right. Therefore, he wrote, it should not have been incorporated against the states through the Fourteenth Amendment. Hence, on his reading of the First and Fourteenth Amendments, there is no constitutional bar to the Town of Greece’s practices.
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Town of Greece v. Galloway 576 U.S. 565 (2014)

Justice Kennedy delivered the opinion of the Court, except as to Part II-B.*

The Court must decide whether the town of Greece, New York, imposes an impermissible establishment of religion by opening its monthly board meetings with a prayer. It must be concluded, consistent with the Court’s opinion in Marsh v. Chambers (1983), that no violation of the Constitution has been shown.


I

Greece, a town with a population of 94,000, is in upstate New York. For some years, it began its monthly town board meetings with a moment of silence. In 1999, the newly elected town supervisor, John Auberger, decided to replicate the prayer practice he had found meaningful while serving in the county legislature. Following the roll call and recitation of the Pledge of Allegiance, Auberger would invite a local clergyman to the front of the room to deliver an invocation. After the prayer, Auberger would thank the minister for serving as the board’s “chaplain for the month” and present him with a commemorative plaque. The prayer was intended to place town board members in a solemn and deliberative frame of mind, invoke divine guidance in town affairs, and follow a tradition practiced by Congress and dozens of state legislatures.

The town followed an informal method for selecting prayer givers, all of whom were unpaid volunteers. A town employee would call the congregations listed in a local directory until she found a minister available for that month’s meeting. The town eventually compiled a list of willing “board chaplains” who had accepted invitations and agreed to return in the future. The town at no point excluded or denied an opportunity to a would-be prayer giver. Its leaders maintained that a minister or layperson of any persuasion, including an atheist, could give the invocation. But nearly all of the congregations in town were Christian; and from 1999 to 2007, all of the participating ministers were too.

Greece neither reviewed the prayers in advance of the meetings nor provided guidance as to their tone or content, in the belief that exercising any degree of control over the prayers would infringe both the free exercise and speech rights of the ministers. The town instead left the guest clergy free to compose their own devotions. . . .

Respondents Susan Galloway and Linda Stephens attended town board meetings to speak about issues of local concern, and they objected that the prayers violated their religious or philosophical views. At one meeting, Galloway admonished board members that she found the prayers “offensive,” “intolerable,” and an affront to a “diverse community.” After respondents complained that Christian themes pervaded the prayers, to the exclusion of citizens who did not share those beliefs, the town invited a Jewish layman and the chairman of the local Baha’i temple to deliver prayers. A Wiccan priestess who had read press reports about the prayer controversy requested, and was granted, an opportunity to give the invocation.
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Galloway and Stephens brought suit in the United States District Court for the Western District of New York. They alleged that the town violated the First Amendment’s Establishment Clause by preferring Christians over other prayer givers and by sponsoring sectarian prayers, such as those given “in Jesus’ name.” They did not seek an end to the prayer practice, but rather requested an injunction that would limit the town to “inclusive and ecumenical” prayers that referred only to a “generic God” and would not associate the government with any one faith or belief. The Court of Appeals for the Second Circuit . . . held that some aspects of the prayer program, viewed in their totality by a reasonable observer, conveyed the message that Greece was endorsing Christianity. . . .

Having granted certiorari to decide whether the town’s prayer practice violates the Establishment Clause, the Court now reverses the judgment of the Court of Appeals.



II

In Marsh, the Court found no First Amendment violation in the Nebraska Legislature’s practice of opening its sessions with a prayer delivered by a chaplain paid from state funds. The decision concluded that legislative prayer, while religious in nature, has long been understood as compatible with the Establishment Clause. As practiced by Congress since the framing of the Constitution, legislative prayer lends gravity to public business, reminds lawmakers to transcend petty differences in pursuit of a higher purpose, and expresses a common aspiration to a just and peaceful society. The Court has considered this symbolic expression to be a “tolerable acknowledgement of beliefs widely held,” Marsh, rather than a first, treacherous step towards establishment of a state church. . . .

Yet Marsh must not be understood as permitting a practice that would amount to a constitutional violation if not for its historical foundation. The case teaches instead that the Establishment Clause must be interpreted “by reference to historical practices and understandings.” County of Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter (1989) (Kennedy, J., concurring in judgment in part and dissenting in part). That the First Congress provided for the appointment of chaplains only days after approving language for the First Amendment demonstrates that the Framers considered legislative prayer a benign acknowledgment of religion’s role in society. . . . A test that would sweep away what has so long been settled would create new controversy and begin anew the very divisions along religious lines that the Establishment Clause seeks to prevent. See Van Orden v. Perry (2005) (Breyer, J., concurring in judgment). The Court’s inquiry, then, must be to determine whether the prayer practice in the town of Greece fits within the tradition long followed in Congress and the state legislatures. . . .


A

Respondents maintain that prayer must be nonsectarian, or not identifiable with any one religion; and they fault the town for permitting guest chaplains to deliver prayers that “use overtly Christian terms” or “invoke specifics of Christian theology.” . . . The contention that legislative prayer must be generic or nonsectarian . . . is irreconcilable with the facts of Marsh and with its holding and reasoning. Marsh nowhere suggested that the constitutionality of legislative prayer turns on the neutrality of its content. The opinion noted that Nebraska’s chaplain, the Rev. Robert E. Palmer, modulated the 964“explicitly Christian” nature of his prayer and “removed all references to Christ” after a Jewish lawmaker complained. With this footnote, the Court did no more than observe the practical demands placed on a minister who holds a permanent, appointed position in a legislature and chooses to write his or her prayers to appeal to more members, or at least to give less offense to those who object. . . .

To hold that invocations must be nonsectarian would force the legislatures that sponsor prayers and the courts that are asked to decide these cases to act as supervisors and censors of religious speech, a rule that would involve government in religious matters to a far greater degree than is the case under the town’s current practice of neither editing or approving prayers in advance nor criticizing their content after the fact. . . .

The First Amendment is not a majority rule, and government may not seek to define permissible categories of religious speech. Once it invites prayer into the public sphere, government must permit a prayer giver to address his or her own God or gods as conscience dictates, unfettered by what an administrator or judge considers to be nonsectarian.

In rejecting the suggestion that legislative prayer must be nonsectarian, the Court does not imply that no constraints remain on its content. The relevant constraint derives from its place at the opening of legislative sessions, where it is meant to lend gravity to the occasion and reflect values long part of the Nation’s heritage. Prayer that is solemn and respectful in tone, that invites lawmakers to reflect upon shared ideals and common ends before they embark on the fractious business of governing, serves that legitimate function. If the course and practice over time shows that the invocations denigrate nonbelievers or religious minorities, threaten damnation, or preach conversion, many present may consider the prayer to fall short of the desire to elevate the purpose of the occasion and to unite lawmakers in their common effort. That circumstance would present a different case than the one presently before the Court.

The tradition reflected in Marsh permits chaplains to ask their own God for blessings of peace, justice, and freedom that find appreciation among people of all faiths. That a prayer is given in the name of Jesus, Allah, or Jehovah, or that it makes passing reference to religious doctrines, does not remove it from that tradition. These religious themes provide particular means to universal ends. Prayer that reflects beliefs specific to only some creeds can still serve to solemnize the occasion, so long as the practice over time is not “exploited to proselytize or advance any one, or to disparage any other, faith or belief.” Marsh. . . .

The prayers delivered in the town of Greece do not fall outside the tradition this Court has recognized. A number of the prayers did invoke the name of Jesus, the Heavenly Father, or the Holy Spirit, but they also invoked universal themes, as by celebrating the changing of the seasons or calling for a “spirit of cooperation” among town leaders. . . .

Respondents point to other invocations that disparaged those who did not accept the town’s prayer practice. One guest minister characterized objectors as a “minority” who are “ignorant of the history of our country,” while another lamented that other towns did not have “God-fearing” leaders. Although these two remarks strayed from the rationale set out in Marsh, they do not despoil a practice that on the whole reflects and embraces our tradition. Absent a pattern of prayers that over time denigrate, proselytize, or betray an impermissible government purpose, a challenge based solely on the content of a prayer 965will not likely establish a constitutional violation. Marsh, indeed, requires an inquiry into the prayer opportunity as a whole, rather than into the contents of a single prayer.

Finally, the Court disagrees with the view taken by the Court of Appeals that the town of Greece contravened the Establishment Clause by inviting a predominantly Christian set of ministers to lead the prayer. The town made reasonable efforts to identify all of the congregations located within its borders and represented that it would welcome a prayer by any minister or layman who wished to give one. That nearly all of the congregations in town turned out to be Christian does not reflect an aversion or bias on the part of town leaders against minority faiths. So long as the town maintains a policy of nondiscrimination, the Constitution does not require it to search beyond its borders for non-Christian prayer givers in an effort to achieve religious balancing. The quest to promote “a ‘diversity’ of religious views” would require the town “to make wholly inappropriate judgments about the number of religions [it] should sponsor and the relative frequency with which it should sponsor each,” Lee v. Weisman (1992) (Souter, J., concurring), a form of government entanglement with religion that is far more troublesome than the current approach.



B

Respondents further seek to distinguish the town’s prayer practice from the tradition upheld in Marsh on the ground that it coerces participation by nonadherents. . . . In their declarations in the trial court, respondents stated that the prayers gave them offense and made them feel excluded and disrespected. Offense, however, does not equate to coercion. Adults often encounter speech they find disagreeable; and an Establishment Clause violation is not made out any time a person experiences a sense of affront from the expression of contrary religious views in a legislative forum, especially where, as here, any member of the public is welcome in turn to offer an invocation reflecting his or her own convictions. . . .

This case can be distinguished from the conclusions and holding of Lee v. Weisman. There the Court found that, in the context of a graduation where school authorities maintained close supervision over the conduct of the students and the substance of the ceremony, a religious invocation was coercive as to an objecting student. Four Justices dissented in Lee, but the circumstances the Court confronted there are not present in this case and do not control its outcome. Nothing in the record suggests that members of the public are dissuaded from leaving the meeting room during the prayer, arriving late, or even, as happened here, making a later protest. In this case, as in Marsh, board members and constituents are “free to enter and leave with little comment and for any number of reasons.” Lee. Should nonbelievers choose to exit the room during a prayer they find distasteful, their absence will not stand out as disrespectful or even noteworthy. And should they remain, their quiet acquiescence will not, in light of our traditions, be interpreted as an agreement with the words or ideas expressed. Neither choice represents an unconstitutional imposition as to mature adults, who “presumably” are “not readily susceptible to religious indoctrination or peer pressure.” Marsh (internal quotation marks and citations omitted). . . .

Ceremonial prayer is but a recognition that, since this Nation was founded and until the present day, many Americans deem that their own existence must be understood by 966precepts far beyond the authority of government to alter or define and that willing participation in civic affairs can be consistent with a brief acknowledgment of their belief in a higher power, always with due respect for those who adhere to other beliefs. The prayer in this case has a permissible ceremonial purpose. It is not an unconstitutional establishment of religion.

* * *

The town of Greece does not violate the First Amendment by opening its meetings with prayer that comports with our tradition and does not coerce participation by nonadherents.

Justice Alito, with whom Justice Scalia joins, concurring.

I write separately to respond to the principal dissent. . . . [T]he principal dissent’s objection, in the end, is really quite niggling. According to the principal dissent, the town could have avoided any constitutional problem in either of two ways.

First, the principal dissent writes, “[i]f the Town Board had let its chaplains know that they should speak in nonsectarian terms, common to diverse religious groups, then no one would have valid grounds for complaint.” “Priests and ministers, rabbis and imams,” the principal dissent continues, “give such invocations all the time” without any great difficulty.

Both Houses of Congress now advise guest chaplains that they should keep in mind that they are addressing members from a variety of faith traditions, and as a matter of policy, this advice has much to recommend it. But any argument that nonsectarian prayer is constitutionally required runs headlong into a long history of contrary congressional practice. From the beginning, as the Court notes, many Christian prayers were offered in the House and Senate, and when rabbis and other non-Christian clergy have served as guest chaplains, their prayers have often been couched in terms particular to their faith traditions.3

Not only is there no historical support for the proposition that only generic prayer is allowed, but as our country has become more diverse, composing a prayer that is acceptable to all members of the community who hold religious beliefs has become harder and harder. It was one thing to compose a prayer that is acceptable to both Christians and Jews; it is much harder to compose a prayer that is also acceptable to followers of Eastern religions that are now well represented in this country. Many local clergy may find the project daunting, if not impossible, and some may feel that they cannot in good faith deliver such a vague prayer.

In addition, if a town attempts to go beyond simply recommending that a guest chaplain deliver a prayer that is broadly acceptable to all members of a particular community (and the groups represented in different communities will vary), the town will inevitably encounter sensitive problems. . . .
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[Second,] if a town wants to avoid the problems associated with this first option, the principal dissent argues, it has another choice: It may “invit[e] clergy of many faiths.” “When one month a clergy member refers to Jesus, and the next to Allah or Jehovah,” the principal dissent explains, “the government does not identify itself with one religion or align itself with that faith’s citizens, and the effect of even sectarian prayer is transformed.”

If, as the principal dissent appears to concede, such a rotating system would obviate any constitutional problems, then despite all its high rhetoric, the principal dissent’s quarrel with the town of Greece really boils down to this: The town’s clerical employees did a bad job in compiling the list of potential guest chaplains. For that is really the only difference between what the town did and what the principal dissent is willing to accept. . . .

All that the Court does today is to allow a town to follow a practice that we have previously held is permissible for Congress and state legislatures. In seeming to suggest otherwise, the principal dissent goes far astray.

Justice Thomas . . . concurring in part and concurring in the judgment.

Except for Part II-B, I join the opinion of the Court, which faithfully applies Marsh. I write separately to reiterate my view that the Establishment Clause is “best understood as a federalism provision,” Elk Grove Unified School Dist. v. Newdow (Thomas, J., concurring in judgment), and to state my understanding of the proper “coercion” analysis.

The Establishment Clause provides that “Congress shall make no law respecting an establishment of religion.” U.S. Const., Amdt. 1. As I have explained before, the text and history of the Clause “resis[t] incorporation” against the States. If the Establishment Clause is not incorporated, then it has no application here, where only municipal action is at issue.

As an initial matter, the Clause probably prohibits Congress from establishing a national religion. The text of the Clause also suggests that Congress “could not interfere with state establishments, notwithstanding any argument that could be made based on Congress’ power under the Necessary and Proper Clause.” Newdow (opinion of Thomas, J.). The language of the First Amendment (“Congress shall make no law”) “precisely tracked and inverted the exact wording” of the Necessary and Proper Clause (“Congress shall have power . . . to make all laws which shall be necessary and proper ...”), which was the subject of fierce criticism by Anti-Federalists at the time of ratification. . . . That choice of language — “Congress shall make no law” — effectively denied Congress any power to regulate state establishments.

Construing the Establishment Clause as a federalism provision accords with the variety of church-state arrangements that existed at the Founding. At least six States had established churches in 1789. New England States like Massachusetts, Connecticut, and New Hampshire maintained local-rule establishments whereby the majority in each town could select the minister and religious denomination (usually Congregationalism, or “Puritanism”). In the South, Maryland, South Carolina, and Georgia eliminated their exclusive Anglican establishments following the American Revolution and adopted general establishments, which permitted taxation in support of all Christian churches (or, as in South Carolina, all Protestant churches). Virginia, by contrast, had recently abolished its official state establishment and ended direct government funding of clergy after a legislative battle led by James Madison. Other States — principally Rhode Island, Pennsylvania, 968and Delaware, which were founded by religious dissenters — had no history of formal establishments at all, although they still maintained religious tests for office.

The import of this history is that the relationship between church and state in the fledgling Republic was far from settled at the time of ratification. . . . Although the remaining state establishments were ultimately dismantled — Massachusetts, the last State to disestablish, would do so in 1833 — that outcome was far from assured when the Bill of Rights was ratified in 1791. That lack of consensus suggests that the First Amendment was simply agnostic on the subject of state establishments; the decision to establish or disestablish religion was reserved to the States.

The Federalist logic of the original Establishment Clause poses a special barrier to its mechanical incorporation against the States through the Fourteenth Amendment. Unlike the Free Exercise Clause, which “plainly protects individuals against congressional interference with the right to exercise their religion,” the Establishment Clause “does not purport to protect individual rights.” Newdow (opinion of Thomas, J.). Instead, the States are the particular beneficiaries of the Clause. Incorporation therefore gives rise to a paradoxical result: Applying the Clause against the States eliminates their right to establish a religion free from federal interference, thereby “prohibit[ing] exactly what the Establishment Clause protected.”

Put differently, the structural reasons that counsel against incorporating the Tenth Amendment also apply to the Establishment Clause. To my knowledge, no court has ever suggested that the Tenth Amendment, which “reserve[s] to the States” powers not delegated to the Federal Government, could or should be applied against the States. To incorporate that limitation would be to divest the States of all powers not specifically delegated to them, thereby inverting the original import of the Amendment. Incorporating the Establishment Clause has precisely the same effect.

The most cogent argument in favor of incorporation may be that, by the time of Reconstruction, the framers of the Fourteenth Amendment had come to reinterpret the Establishment Clause (notwithstanding its Federalist origins) as expressing an individual right. On this question, historical evidence from the 1860’s is mixed. Congressmen who catalogued the personal rights protected by the First Amendment commonly referred to speech, press, petition, and assembly, but not to a personal right of nonestablishment; instead, they spoke only of “‘free exercise’” or “‘freedom of conscience.’” There may be reason to think these lists were abbreviated, and silence on the issue is not dispositive. . . . Given the textual and logical difficulties posed by incorporation, however, there is no warrant for transforming the meaning of the Establishment Clause without a firm historical foundation. The burden of persuasion therefore rests with those who claim that the Clause assumed a different meaning upon adoption of the Fourteenth Amendment.1

Justice Kagan, with whom Justice Ginsburg, Justice Breyer, and Justice Sotomayor join, dissenting. . . .

I respectfully dissent from the Court’s opinion because I think the Town of Greece’s prayer practices violate th[e] norm of religious equality — the breathtakingly generous constitutional idea that our public institutions belong no less to the Buddhist or Hindu than to the Methodist or Episcopalian. . . .
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In both Greece’s and the majority’s view, . . . this case involves “the tradition of legislative prayer outlined” in Marsh v. Chambers. But before I dispute the Town and Court, I want to give them their due: They are right that, under Marsh, legislative prayer has a distinctive constitutional warrant by virtue of tradition. . . . Where I depart from the majority is in my reply to that question. The town hall here is a kind of hybrid. Greece’s Board indeed has legislative functions, as Congress and state assemblies do — and that means some opening prayers are allowed there. But . . . the Board’s meetings are also occasions for ordinary citizens to engage with and petition their government, often on highly individualized matters. That feature calls for Board members to exercise special care to ensure that the prayers offered are inclusive — that they respect each and every member of the community as an equal citizen.2 But the Board, and the clergy members it selected, made no such effort. Instead, the prayers given in Greece, addressed directly to the Town’s citizenry, were more sectarian, and less inclusive, than anything this Court sustained in Marsh. For those reasons, the prayer in Greece departs from the legislative tradition that the majority takes as its benchmark. . . .

[First, t]he Nebraska Legislature’s floor sessions — like those of the U.S. Congress and other state assemblies — are of, by, and for elected lawmakers. Members of the public take no part in those proceedings; any few who attend are spectators only, watching from a high-up visitors’ gallery. (In that respect, note that neither the Nebraska Legislature nor the Congress calls for prayer when citizens themselves participate in a hearing — say, by giving testimony relevant to a bill or nomination.) Greece’s town meetings, by contrast, revolve around ordinary members of the community. Each and every aspect of those sessions provides opportunities for Town residents to interact with public officials. And the most important parts enable those citizens to petition their government. . . .

Second (and following from what I just said), the prayers in these two settings have different audiences. In the Nebraska Legislature, the chaplain spoke to, and only to, the elected representatives. . . . The very opposite is true in Greece: Contrary to the majority’s characterization, the prayers there are directed squarely at the citizens. Remember that the chaplain of the month stands with his back to the Town Board; his real audience is the group he is facing — the 10 or so members of the public, perhaps including children. And he typically addresses those people, as even the majority observes, as though he is “directing [his] congregation.” . . .

And third, the prayers themselves differ in their content and character. Marsh characterized the prayers in the Nebraska Legislature as “in the Judeo-Christian tradition.” . . . But no one can fairly read the prayers from Greece’s Town meetings as anything other than explicitly Christian — constantly and exclusively so. From the time Greece established its prayer practice in 1999 until litigation loomed nine years later, all of its monthly chaplains were Christian clergy. And after a brief spell surrounding the filing of this suit 970(when a Jewish layman, a Wiccan priestess, and a Baha’i minister appeared at meetings), the Town resumed its practice of inviting only clergy from neighboring Protestant and Catholic churches. About two-thirds of the prayers given over this decade or so invoked “Jesus,” “Christ,” “Your Son,” or “the Holy Spirit”; in the 18 months before the record closed, 85% included those references. Many prayers contained elaborations of Christian doctrine or recitations of scripture. And the prayers usually close with phrases like “in the name of Jesus Christ” or “in the name of Your son.” . . .

Those three differences, taken together, remove this case from the protective ambit of Marsh and the history on which it relied. To recap: Marsh upheld prayer addressed to legislators alone, in a proceeding in which citizens had no role — and even then, only when it did not “proselytize or advance” any single religion. It was that legislative prayer practice (not every prayer in a body exercising any legislative function) that the Court found constitutional given its “unambiguous and unbroken history.” But that approved practice, as I have shown, is not Greece’s. . . .

Everything about that situation, I think, infringes the First Amendment. (And of course, as I noted earlier, it would do so no less if the Town’s clergy always used the liturgy of some other religion.) That the Town Board selects, month after month and year after year, prayergivers who will reliably speak in the voice of Christianity, and so places itself behind a single creed. That in offering those sectarian prayers, the Board’s chosen clergy members repeatedly call on individuals, prior to participating in local governance, to join in a form of worship that may be at odds with their own beliefs. That the clergy thus put some residents to the unenviable choice of either pretending to pray like the majority or declining to join its communal activity, at the very moment of petitioning their elected leaders. . . .

None of this means that Greece’s town hall must be religion-or prayer-free. “[W]e are a religious people,” Marsh observed, and prayer draws some warrant from tradition in a town hall, as well as in Congress or a state legislature. What the circumstances here demand is the recognition that we are a pluralistic people too. When citizens of all faiths come to speak to each other and their elected representatives in a legislative session, the government must take especial care to ensure that the prayers they hear will seek to include, rather than serve to divide. No more is required — but that much is crucial — to treat every citizen, of whatever religion, as an equal participant in her government.

And contrary to the majority’s (and Justice Alito’s) view, that is not difficult to do. If the Town Board had let its chaplains know that they should speak in nonsectarian terms, common to diverse religious groups, then no one would have valid grounds for complaint. Priests and ministers, rabbis and imams give such invocations all the time; there is no great mystery to the project. . . .

But Greece could not do what it did: infuse a participatory government body with one (and only one) faith, so that month in and month out, the citizens appearing before it become partly defined by their creed — as those who share, and those who do not, the community’s majority religious belief. In this country, when citizens go before the government, they go not as Christians or Muslims or Jews (or what have you), but just as Americans (or here, as Grecians). That is what it means to be an equal citizen, irrespective of religion. And that is what the Town of Greece precluded by so identifying itself with a single faith. . . .
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The Bladensburg Peace Cross in Bladensburg, Maryland.


STUDY GUIDE


	Why is the Bladensburg Peace Cross constitutional? What test does the Court apply?

	What is the relevance of the age of the monument? Could Bladensburg erect a new, identical peace cross today?

	Does American Legion develop any new Establishment Clause doctrine beyond that articulated in Justice Breyer’s concurrence in Van Orden v. Perry?

	In what contexts should the Lemon test still be applied after American Legion? Or, should the courts treat Lemon as basically overruled?

	Justice Thomas maintains that the Establishment Clause does not limit the state’s police power. Why does he reach this conclusion?
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The American Legion v. American Humanist Association 139 S. Ct. 2067 (2019)

Justice Alito announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II-B, II-C, III, and IV, and an opinion with respect to Parts II-A and II-D, in which The Chief Justice, Justice Breyer, and Justice Kavanaugh join.

Since 1925, the Bladensburg Peace Cross (Cross) has stood as a tribute to 49 area soldiers who gave their lives in the First World War. Eighty-nine years after the dedication of the Cross, respondents filed this lawsuit, claiming that they are offended by the sight of the memorial on public land and that its presence there and the expenditure of public funds to maintain it violate the Establishment Clause of the First Amendment. To remedy this violation, they asked a federal court to order the relocation or demolition of the Cross or at least the removal of its arms. The Court of Appeals for the Fourth Circuit agreed that the memorial is unconstitutional and remanded for a determination of the proper remedy. We now reverse. . . .


I


A

The cross came into widespread use as a symbol of Christianity by the fourth century, and it retains that meaning today. But there are many contexts in which the symbol has also taken on a secular meaning. Indeed, there are instances in which its message is now almost entirely secular. . . .

The image used in the Bladensburg memorial — a plain Latin cross6 — also took on new meaning after World War I. “During and immediately after the war, the army marked soldiers’ graves with temporary wooden crosses or Stars of David” — a departure from the prior practice of marking graves in American military cemeteries with uniform rectangular slabs. The vast majority of these grave markers consisted of crosses,7 and thus when Americans saw photographs of these cemeteries, what struck them were rows and rows of plain white crosses. As a result, the image of a simple white cross “developed into a ‘central symbol’” of the conflict. . . .



B

Recognition of the cross’s symbolism extended to local communities across the country. In late 1918, residents of Prince George’s County, Maryland, formed a committee 973for the purpose of erecting a memorial for the county’s fallen soldiers. Among the committee’s members were the mothers of 10 deceased soldiers. The committee decided that the memorial should be a cross and hired sculptor and architect John Joseph Earley to design it. Although we do not know precisely why the committee chose the cross, it is unsurprising that the committee — and many others commemorating World War I — adopted a symbol so widely associated with that wrenching event. . . .

The completed monument is a 32-foot tall Latin cross that sits on a large pedestal. The American Legion’s emblem is displayed at its center, and the words “Valor,” “Endurance,” “Courage,” and “Devotion” are inscribed at its base, one on each of the four faces. The pedestal also features a 9-by 2.5-foot bronze plaque explaining that the monument is “Dedicated to the heroes of Prince George’s County, Maryland who lost their lives in the Great War for the liberty of the world.” The plaque lists the names of 49 local men, both Black and White, who died in the war. It identifies the dates of American involvement, and quotes President Woodrow Wilson’s request for a declaration of war: “The right is more precious than peace. We shall fight for the things we have always carried nearest our hearts. To such a task we dedicate our lives.”

At the dedication ceremony, a local Catholic priest offered an invocation. . . . The ceremony closed with a benediction offered by a Baptist pastor. Since its dedication, the Cross has served as the site of patriotic events honoring veterans, including gatherings on Veterans Day, Memorial Day, and Independence Day. . . .

As the area around the Cross developed, the monument came to be at the center of a busy intersection. In 1961, the Maryland-National Capital Park and Planning Commission (Commission) acquired the Cross and the land on which it sits in order to preserve the monument and address traffic-safety concerns. . . .




II


A

The Establishment Clause of the First Amendment provides that “Congress shall make no law respecting an establishment of religion.” While the concept of a formally established church is straightforward, pinning down the meaning of a “law respecting an establishment of religion” has proved to be a vexing problem. Prior to the Court’s decision in Everson v. Board of Ed. of Ewing (1947), the Establishment Clause was applied only to the Federal Government, and few cases involving this provision came before the Court. After Everson recognized the incorporation of the Clause, however, the Court faced a steady stream of difficult and controversial Establishment Clause issues, ranging from Bible reading and prayer in the public schools, Engel v. Vitale (1962); School Dist. of Abington Township v. Schempp (1963), to Sunday closing laws, McGowan v. Maryland (1961), to state subsidies for church-related schools or the parents of students attending those schools, Board of Ed. of Central School Dist. No. 1 v. Allen (1968). After grappling with such cases for more than 20 years, Lemon ambitiously attempted to distill from the Court’s existing case law a test that would bring order and predictability to Establishment Clause decisionmaking. That test, as noted, called on courts to examine the purposes and effects of a challenged government action, as well as any entanglement with religion that it might entail. Court later elaborated that the “effect[s]” of a challenged action should be assessed by 974asking whether a “reasonable observer” would conclude that the action constituted an “endorsement” of religion. County of Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573 (1989).

If the Lemon Court thought that its test would provide a framework for all future Establishment Clause decisions, its expectation has not been met. In many cases, this Court has either expressly declined to apply the test or has simply ignored it. This pattern is a testament to the Lemon test’s shortcomings. As Establishment Clause cases involving a great array of laws and practices came to the Court, it became more and more apparent that the Lemon test could not resolve them. It could not “explain the Establishment Clause’s tolerance, for example, of the prayers that open legislative meetings, . . . certain references to, and invocations of, the Deity in the public words of public officials; the public references to God on coins, decrees, and buildings; or the attention paid to the religious objectives of certain holidays, including Thanksgiving.” Van Orden (opinion of Breyer, J.). The test has been harshly criticized by Members of this Court, lamented by lower court judges, and questioned by a diverse roster of scholars.

For at least four reasons, the Lemon test presents particularly daunting problems in cases, including the one now before us, that involve the use, for ceremonial, celebratory, or commemorative purposes, of words or symbols with religious associations.16 Together, these considerations counsel against efforts to evaluate such cases under Lemon and toward application of a presumption of constitutionality for longstanding monuments, symbols, and practices.



B

First, these cases often concern monuments, symbols, or practices that were first established long ago, and in such cases, identifying their original purpose or purposes may be especially difficult. . . . The truth is that 70 years after the fact, there was no way to be certain about the motivations of the men who were responsible for the creation of the monument. And this is often the case with old monuments, symbols, and practices. Yet it would be inappropriate for courts to compel their removal or termination based on supposition.

Second, as time goes by, the purposes associated with an established monument, symbol, or practice often multiply. Take the example of Ten Commandments monuments, the subject we addressed in Van Orden and McCreary County v. American Civil Liberties Union of Ky. (2005). For believing Jews and Christians, the Ten Commandments are the word of God handed down to Moses on Mount Sinai, but the image of the Ten Commandments has also been used to convey other meanings. They have historical significance as one of the foundations of our legal system, and for largely that reason, they are depicted in the marble frieze in our courtroom and in other prominent public 975buildings in our Nation’s capital. In Van Orden and McCreary, no Member of the Court thought that these depictions are unconstitutional. . . .

The existence of multiple purposes is not exclusive to longstanding monuments, symbols, or practices, but this phenomenon is more likely to occur in such cases. Even if the original purpose of a monument was infused with religion, the passage of time may obscure that sentiment. As our society becomes more and more religiously diverse, a community may preserve such monuments, symbols, and practices for the sake of their historical significance or their place in a common cultural heritage.

Third, just as the purpose for maintaining a monument, symbol, or practice may evolve, “[t]he ‘message’ conveyed . . . may change over time.” Pleasant Grove City v. Summum (2009). . . .

Fourth, when time’s passage imbues a religiously expressive monument, symbol, or practice with this kind of familiarity and historical significance, removing it may no longer appear neutral, especially to the local community for which it has taken on particular meaning. A government that roams the land, tearing down monuments with religious symbolism and scrubbing away any reference to the divine will strike many as aggressively hostile to religion. Militantly secular regimes have carried out such projects in the past, and for those with a knowledge of history, the image of monuments being taken down will be evocative, disturbing, and divisive. Cf. Van Orden (opinion of Breyer, J.) (“[D]isputes concerning the removal of longstanding depictions of the Ten Commandments from public buildings across the Nation . . . could thereby create the very kind of religiously based divisiveness that the Establishment Clause seeks to avoid”).

These four considerations show that retaining established, religiously expressive monuments, symbols, and practices is quite different from erecting or adopting new ones. The passage of time gives rise to a strong presumption of constitutionality.



C

The role of the cross in World War I memorials is illustrative of each of the four preceding considerations. . . . The solemn image of endless rows of white crosses became inextricably linked with and symbolic of the ultimate price paid by 116,000 soldiers. And this relationship between the cross and the war undoubtedly influenced the design of the many war memorials that sprang up across the Nation.

This is not to say that the cross’s association with the war was the sole or dominant motivation for the inclusion of the symbol in every World War I memorial that features it. But today, it is all but impossible to tell whether that was so. The passage of time means that testimony from those actually involved in the decisionmaking process is generally unavailable, and attempting to uncover their motivations invites rampant speculation. And no matter what the original purposes for the erection of a monument, a community may wish to preserve it for very different reasons, such as the historic preservation and traffic-safety concerns the Commission has pressed here. . . . Whether in a cemetery or a city park, a World War I cross remains a memorial to the fallen.

Finally, as World War I monuments have endured through the years and become a familiar part of the physical and cultural landscape, requiring their removal would not be viewed by many as a neutral act. And an alteration like the one entertained by the Fourth Circuit — amputating the arms of the Cross — would be seen by many as profoundly 976disrespectful. One member of the majority below viewed this objection as inconsistent with the claim that the Bladensburg Cross serves secular purposes, but this argument misunderstands the complexity of monuments. A monument may express many purposes and convey many different messages, both secular and religious. Thus, a campaign to obliterate items with religious associations may evidence hostility to religion even if those religious associations are no longer in the forefront. . . .



D

While the Lemon Court ambitiously attempted to find a grand unified theory of the Establishment Clause, in later cases, we have taken a more modest approach that focuses on the particular issue at hand and looks to history for guidance. Our cases involving prayer before a legislative session are an example.

In Marsh v. Chambers (1983), the Court upheld the Nebraska Legislature’s practice of beginning each session with a prayer by an official chaplain, and in so holding, the Court conspicuously ignored Lemon and did not respond to Justice Brennan’s argument in dissent that the legislature’s practice could not satisfy the Lemon test. Instead, the Court found it highly persuasive that Congress for more than 200 years had opened its sessions with a prayer and that many state legislatures had followed suit. We took a similar approach more recently in Town of Greece.

We reached these results even though it was clear, as stressed by the Marsh dissent, that prayer is by definition religious. As the Court put it in Town of Greece: “Marsh must not be understood as permitting a practice that would amount to a constitutional violation if not for its historical foundation.” “The case teaches instead that the Establishment Clause must be interpreted ‘by reference to historical practices and understandings’” and that the decision of the First Congress to “provid[e] for the appointment of chaplains only days after approving language for the First Amendment demonstrates that the Framers considered legislative prayer a benign acknowledgment of religion’s role in society.”

The prevalence of this philosophy at the time of the founding is reflected in other prominent actions taken by the First Congress. It requested — and President Washington proclaimed — a national day of prayer, and it reenacted the Northwest Territory Ordinance, which provided that “[r]eligion, morality, and knowledge, being necessary to good government and the happiness of mankind, schools and the means of education shall forever be encouraged.” President Washington echoed this sentiment in his Farewell Address, calling religion and morality “indispensable supports” to “political prosperity.” The First Congress looked to these “supports” when it chose to begin its sessions with a prayer. This practice was designed to solemnize congressional meetings, unifying those in attendance as they pursued a common goal of good governance. . . .

In Town of Greece, which concerned prayer before a town council meeting, there was disagreement about the inclusiveness of the town’s practice. Compare (opinion of the Court) (“The town made reasonable efforts to identify all of the congregations located within its borders and represented that it would welcome a prayer by any minister or layman who wished to give one”), with (Kagan, J., dissenting) (“Greece’s Board did nothing to recognize religious diversity”). But there was no disagreement that the Establishment Clause permits a nondiscriminatory practice of prayer at the beginning of a town council session. Of course, the specific practice challenged in Town 977of Greece lacked the very direct connection, via the First Congress, to the thinking of those who were responsible for framing the First Amendment. But what mattered was that the town’s practice “fi[t] within the tradition long followed in Congress and the state legislatures.”

The practice begun by the First Congress stands out as an example of respect and tolerance for differing views, an honest endeavor to achieve inclusivity and nondiscrimination, and a recognition of the important role that religion plays in the lives of many Americans. Where categories of monuments, symbols, and practices with a longstanding history follow in that tradition, they are likewise constitutional.




III

Applying these principles, we conclude that the Bladensburg Cross does not violate the Establishment Clause.

As we have explained, the Bladensburg Cross carries special significance in commemorating World War I. Due in large part to the image of the simple wooden crosses that originally marked the graves of American soldiers killed in the war, the cross became a symbol of their sacrifice, and the design of the Bladensburg Cross must be understood in light of that background. That the cross originated as a Christian symbol and retains that meaning in many contexts does not change the fact that the symbol took on an added secular meaning when used in World War I memorials.

Not only did the Bladensburg Cross begin with this meaning, but with the passage of time, it has acquired historical importance. It reminds the people of Bladensburg and surrounding areas of the deeds of their predecessors and of the sacrifices they made in a war fought in the name of democracy. As long as it is retained in its original place and form, it speaks as well of the community that erected the monument nearly a century ago and has maintained it ever since. . . .

The monument would not serve that role if its design had deliberately disrespected area soldiers who perished in World War I. More than 3,500 Jewish soldiers gave their lives for the United States in that conflict, and some have wondered whether the names of any Jewish soldiers from the area were deliberately left off the list on the memorial or whether the names of any Jewish soldiers were included on the Cross against the wishes of their families. There is no evidence that either thing was done, and we do know that one of the local American Legion leaders responsible for the Cross’s construction was a Jewish veteran. . . .

We can never know for certain what was in the minds of those responsible for the memorial, but in light of what we know about this ceremony, we can perhaps make out a picture of a community that, at least for the moment, was united by grief and patriotism and rose above the divisions of the day. . . .



IV

The cross is undoubtedly a Christian symbol, but that fact should not blind us to everything else that the Bladensburg Cross has come to represent. For some, that monument is a symbolic resting place for ancestors who never returned home. For others, it is a place for the community to gather and honor all veterans and their sacrifices for our 978Nation. For others still, it is a historical landmark. For many of these people, destroying or defacing the Cross that has stood undisturbed for nearly a century would not be neutral and would not further the ideals of respect and tolerance embodied in the First Amendment. For all these reasons, the Cross does not offend the Constitution.

Justice Breyer, with whom Justice Kagan joins, concurring.

I have long maintained that there is no single formula for resolving Establishment Clause challenges. See Van Orden v. Perry (2005) (opinion concurring in judgment). The Court must instead consider each case in light of the basic purposes that the Religion Clauses were meant to serve: assuring religious liberty and tolerance for all, avoiding religiously based social conflict, and maintaining that separation of church and state that allows each to flourish in its “separate spher[e].” Ibid.; Zelman v. Simmons-Harris (2002) (Breyer, J., dissenting).

I agree with the Court that allowing the State of Maryland to display and maintain the Peace Cross poses no threat to those ends. . . . The case would be different, in my view, if there were evidence that the organizers had “deliberately disrespected” members of minority faiths or if the Cross had been erected only recently, rather than in the aftermath of World War I. . . . But those are not the circumstances presented to us here, and I see no reason to order this cross torn down simply because other crosses would raise constitutional concerns.

Nor do I understand the Court’s opinion today to adopt a “history and tradition test” that would permit any newly constructed religious memorial on public land. The Court appropriately “looks to history for guidance,” but it upholds the constitutionality of the Peace Cross only after considering its particular historical context and its long-held place in the community. A newer memorial, erected under different circumstances, would not necessarily be permissible under this approach. . . .

Justice Kavanaugh, concurring.

Consistent with the Court’s case law, the Court today applies a history and tradition test in examining and upholding the constitutionality of the Bladensburg Cross. See Marsh v. Chambers (1983); Van Orden v. Perry (2005) (plurality opinion); Town of Greece v. Galloway (2014).

As this case again demonstrates, this Court no longer applies the old test articulated in Lemon v. Kurtzman (1971). The Lemon test examined, among other things, whether the challenged government action had a primary effect of advancing or endorsing religion. If Lemon guided this Court’s understanding of the Establishment Clause, then many of the Court’s Establishment Clause cases over the last 48 years would have been decided differently, as I will explain.

The opinion identifies five relevant categories of Establishment Clause cases: (1) religious symbols on government property and religious speech at government events; (2) religious accommodations and exemptions from generally applicable laws; (3) government benefits and tax exemptions for religious organizations; (4) religious expression in public schools; and (5) regulation of private religious speech in public forums.

The Lemon test does not explain the Court’s decisions in any of those five categories.

In the first category of cases, the Court has relied on history and tradition and upheld various religious symbols on government property and religious speech at government 979events. See, e.g., Marsh; Van Orden; Town of Greece. The Court does so again today. Lemon does not account for the results in these cases.

In the second category of cases, this Court has allowed legislative accommodations for religious activity and upheld legislatively granted religious exemptions from generally applicable laws. But accommodations and exemptions “by definition” have the effect of advancing or endorsing religion to some extent. Lemon, fairly applied, does not justify those decisions.

In the third category of cases, the Court likewise has upheld government benefits and tax exemptions that go to religious organizations, even though those policies have the effect of advancing or endorsing religion. See, e.g., Trinity Lutheran Church of Columbia, Inc. v. Comer (2017). Those outcomes are not easily reconciled with Lemon.

In the fourth category of cases, the Court has proscribed government-sponsored prayer in public schools. The Court has done so not because of Lemon, but because the Court concluded that government-sponsored prayer in public schools posed a risk of coercion of students. The Court’s most prominent modern case on that subject, Lee v. Weisman (1992), did not rely on Lemon. In short, Lemon was not necessary to the Court’s decisions holding government-sponsored school prayers unconstitutional.

In the fifth category, the Court has allowed private religious speech in public forums on an equal basis with secular speech. That practice does not violate the Establishment Clause, the Court has ruled. Lemon does not explain those cases.

Today, the Court declines to apply Lemon in a case in the religious symbols and religious speech category, just as the Court declined to apply Lemon in Town of Greece v. Galloway, Van Orden v. Perry, and Marsh v. Chambers. The Court’s decision in this case again makes clear that the Lemon test does not apply to Establishment Clause cases in that category. And the Court’s decisions over the span of several decades demonstrate that the Lemon test is not good law and does not apply to Establishment Clause cases in any of the five categories.

On the contrary, each category of Establishment Clause cases has its own principles based on history, tradition, and precedent. And the cases together lead to an overarching set of principles: If the challenged government practice is not coercive and if it (i) is rooted in history and tradition; or (ii) treats religious people, organizations, speech, or activity equally to comparable secular people, organizations, speech, or activity; or (iii) represents a permissible legislative accommodation or exemption from a generally applicable law, then there ordinarily is no Establishment Clause violation.*

The practice of displaying religious memorials, particularly religious war memorials, on public land is not coercive and is rooted in history and tradition. The Bladensburg Cross does not violate the Establishment Clause. . . .

Justice Kagan, concurring in part.

I fully agree with the Court’s reasons for allowing the Bladensburg Peace Cross to remain as it is, and so join Parts I, II-B, II-C, III, and IV of its opinion, as well as Justice Breyer’s concurrence. Although I agree that rigid application of the Lemon test does not solve every Establishment Clause problem, I think that test’s focus on purposes 980and effects is crucial in evaluating government action in this sphere — as this very suit shows. I therefore do not join Part II-A. I do not join Part II-D out of perhaps an excess of caution. Although I too “look[] to history for guidance,” I prefer at least for now to do so case-by-case, rather than to sign on to any broader statements about history’s role in Establishment Clause analysis. But I find much to admire in this section of the opinion — particularly, its emphasis on whether longstanding monuments, symbols, and practices reflect “respect and tolerance for differing views, an honest endeavor to achieve inclusivity and nondiscrimination, and a recognition of the important role that religion plays in the lives of many Americans.” Here, as elsewhere, the opinion shows sensitivity to and respect for this Nation’s pluralism, and the values of neutrality and inclusion that the First Amendment demands.

Justice Thomas, concurring in the judgment. . . .

I would take the logical next step and overrule the Lemon test in all contexts. First, that test has no basis in the original meaning of the Constitution. Second, “since its inception,” it has “been manipulated to fit whatever result the Court aimed to achieve.” McCreary County v. American Civil Liberties Union of Ky. (2005) (Scalia, J., dissenting). Third, it continues to cause enormous confusion in the States and the lower courts. In recent decades, the Court has tellingly refused to apply Lemon in the very cases where it purports to be most useful. The obvious explanation is that Lemon does not provide a sound basis for judging Establishment Clause claims. However, the court below “s[aw] fit to apply Lemon.” It is our job to say what the law is, and because the Lemon test is not good law, we ought to say so. . . . Regrettably, I cannot join the Court’s opinion because it does not adequately clarify the appropriate standard for Establishment Clause cases. Therefore, I concur only in the judgment.

Justice Gorsuch, with whom Justice Thomas joins, concurring in the judgment.

. . . Lemon was a misadventure. It sought a “grand unified theory” of the Establishment Clause but left us only a mess. How much “purpose” to promote religion is too much (are Sunday closing laws that bear multiple purposes, religious and secular, problematic)? How much “effect” of advancing religion is tolerable (are even incidental effects disallowed)? What does the “entanglement” test add to these inquiries? Even beyond all that, how “reasonable” must our “reasonable observer” be, and what exactly qualifies as impermissible “endorsement” of religion in a country where “In God We Trust” appears on the coinage, the eye of God appears in its Great Seal, and we celebrate Thanksgiving as a national holiday (“to Whom are thanks being given”)? Nearly half a century after Lemon and, the truth is, no one has any idea about the answers to these questions. . . . Scores of judges have pleaded with us to retire Lemon, scholars of all stripes have criticized the doctrine, and a majority of this Court has long done the same. Today, not a single Member of the Court even tries to defend Lemon against these criticisms — and they don’t because they can’t. As Justice Kennedy explained, Lemon is “flawed in its fundamentals,” has proved “unworkable in practice,” and is “inconsistent with our history and our precedents.” County of Allegheny.

In place of Lemon, Part II-D of the plurality opinion relies on a more modest, historically sensitive approach, recognizing that “the Establishment Clause must be interpreted by reference to historical practices and understandings.” . . . The constitutionality 981of a practice doesn’t depend on some artificial and indeterminate three-part test; what matters, the plurality reminds us, is whether the challenged practice fits “‘within the tradition’” of this country. . . .

Though the plurality does not say so in as many words, the message for our lower court colleagues seems unmistakable: Whether a monument, symbol, or practice is old or new, apply Town of Greece, not Lemon. Indeed, some of our colleagues recognize this implication and blanch at its prospect. But if that’s the real message of the plurality’s opinion, it seems to me exactly right — because what matters when it comes to assessing a monument, symbol, or practice isn’t its age but its compliance with ageless principles. The Constitution’s meaning is fixed, not some good-for-this-day-only coupon, and a practice consistent with our nation’s traditions is just as permissible whether undertaken today or 94 years ago. . . .

Courts applying Lemon’s test have upheld Ten Commandment displays and demanded their removal; they have allowed memorial crosses and insisted that they be razed; they have permitted Christmas displays and pulled the plug on them; and they have pondered seemingly endlessly the inclusion of “In God We Trust” on currency or similar language in our Pledge of Allegiance. No one can predict the rulings — but one thing is certain: Between the challenged practices and the judicial decisions, just about everyone will wind up offended. . . .

Justice Ginsburg, with whom Justice Sotomayor joins, dissenting. . . .

Decades ago, this Court recognized that the Establishment Clause of the First Amendment to the Constitution demands governmental neutrality among religious faiths, and between religion and nonreligion. See Everson v. Board of Ed. of Ewing (1947). Numerous times since, the Court has reaffirmed the Constitution’s commitment to neutrality. Today the Court erodes that neutrality commitment, diminishing precedent designed to preserve individual liberty and civic harmony in favor of a “presumption of constitutionality for longstanding monuments, symbols, and practices.”2

The Latin cross is the foremost symbol of the Christian faith, embodying the “central theological claim of Christianity: that the son of God died on the cross, that he rose from the dead, and that his death and resurrection offer the possibility of eternal life.” Precisely because the cross symbolizes these sectarian beliefs, it is a common marker for the graves of Christian soldiers. For the same reason, using the cross as a war memorial does not transform it into a secular symbol, as the Courts of Appeals have uniformly recognized. Just as a Star of David is not suitable to honor Christians who died serving their country, so a cross is not suitable to honor those of other faiths who died defending their nation. Soldiers of all faiths “are united by their love of country, but they are not united by the cross.”

By maintaining the Peace Cross on a public highway, the Commission elevates Christianity over other faiths, and religion over nonreligion. Memorializing the service of American soldiers is an “admirable and unquestionably secular” objective. Van Orden 982v. Perry (2005) (Stevens, J., dissenting). But the Commission does not serve that objective by displaying a symbol that bears “a starkly sectarian message.” Salazar v. Buono (Stevens, J., dissenting).

As I see it, when a cross is displayed on public property, the government may be presumed to endorse its religious content. The venue is surely associated with the State; the symbol and its meaning are just as surely associated exclusively with Christianity. . . . A presumption of endorsement, of course, may be overcome. A display does not run afoul of the neutrality principle if its “setting . . . plausibly indicates” that the government has not sought “either to adopt [a] religious message or to urge its acceptance by others.” Van Orden (Souter, J., dissenting). The “typical museum setting,” for example, “though not neutralizing the religious content of a religious painting, negates any message of endorsement of that content.” Lynch v. Donnelly (1984) (O’Connor, J., concurring). Similarly, when a public school history teacher discusses the Protestant Reformation, the setting makes clear that the teacher’s purpose is to educate, not to proselytize. The Peace Cross, however, is not of that genre. . . .

The Commission nonetheless urges that the Latin cross is a “well-established” secular symbol commemorating, in particular, “military valor and sacrifice [in] World War I.” Calling up images of United States cemeteries overseas showing row upon row of cross-shaped gravemarkers, the Commission overlooks this reality: The cross was never perceived as an appropriate headstone or memorial for Jewish soldiers and others who did not adhere to Christianity. . . .

Holding the Commission’s display of the Peace Cross unconstitutional would not, as the Commission fears, “inevitably require the destruction of other cross-shaped memorials throughout the country.” When a religious symbol appears in a public cemetery — on a headstone, or as the headstone itself, or perhaps integrated into a larger memorial — the setting counters the inference that the government seeks “either to adopt the religious message or to urge its acceptance by others.” Van Orden (Souter, J., dissenting). In a cemetery, the “privately selected religious symbols on individual graves are best understood as the private speech of each veteran.” Such displays are “linked to, and sho[w] respect for, the individual honoree’s faith and beliefs.” Buono (Stevens, J., dissenting). They do not suggest governmental endorsement of those faith and beliefs.

Recognizing that a Latin cross does not belong on a public highway or building does not mean the monument must be “torn down.”17 In some instances, the violation may be cured by relocating the monument to private land or by transferring ownership of the land and monument to a private party.

* * *

In 1790, President Washington visited Newport, Rhode Island, “a longtime bastion of religious liberty and the home of one of the first communities of American Jews.”  983Town of Greece v. Galloway (2014) (Kagan, J., dissenting). In a letter thanking the congregation for its warm welcome, Washington praised “[t]he citizens of the United States of America” for “giv[ing] to mankind . . . a policy worthy of imitation”: “All possess alike liberty of conscience and immunities of citizenship.” As Washington and his contemporaries were aware, “some of them from bitter personal experience,” Engel, religion is “too personal, too sacred, too holy, to permit its ‘unhallowed perversion’ by a civil magistrate,” quoting Madison’s Memorial and Remonstrance. The Establishment Clause, which preserves the integrity of both church and state, guarantees that “however . . . individuals worship, they will count as full and equal American citizens.” Town of Greece, 572 U.S. at 615, 134 S. Ct. 1811. “If the aim of the Establishment Clause is genuinely to uncouple government from church,” the Clause does “not permit . . . a display of th[e] character” of Bladensburg’s Peace Cross.








	* Akhil Reed Amar, The Bill of Rights 32-33 (1998).

	* The portion in brackets was deleted from the version of the letter actually sent.

	* You can read the entire Detached Memoranda at https://www.jstor.org/stable/1921903.

	** [Madison’s spelling and abbreviations have been updated for easier reading. — Eds.]

	* [Rabbi Gutterman offered the following prayer: “INVOCATION. God of the Free, Hope of the Brave: For the legacy of America where diversity is celebrated and the rights of minorities are protected, we thank You. May these young men and women grow up to enrich it. For the liberty of America, we thank You. May these new graduates grow up to guard it. For the political process of America in which all its citizens may participate, for its court system where all may seek justice, we thank You. May those we honor this morning always turn to it in trust. For the destiny of America, we thank You. May the graduates of Nathan Bishop Middle School so live that they might help to share it. May our aspirations for our country and for these young people, who are our hope for the future, be richly fulfilled. AMEN. BENEDICTION. O God, we are grateful to You for having endowed us with the capacity for learning which we have celebrated on this joyous commencement. Happy families give thanks for seeing their children achieve an important milestone. Send Your blessings upon the teachers and administrators who helped prepare them. The graduates now need strength and guidance for the future; help them to understand that we are not complete with academic knowledge alone. We must each strive to fulfill what You require of us all: to do justly, to love mercy, to walk humbly. We give thanks to You, Lord, for keeping us alive, sustaining us, and allowing us to reach this special, happy occasion. AMEN.” — Eds.]

	26 There might, indeed, even have been some reservations about monotheism as the paradigm example. It is worth noting that the canonical biography of George Washington, the dissent’s primary exemplar of the monotheistic tradition, calls him a deist. It would have been odd for the First Congress to propose an Amendment with Religion Clauses that took no account of the President’s religion. As with other historical matters pertinent here, however, there are conflicting conclusions. History writ small does not give clear and certain answers to questions about the limits of “religion” or “establishment.”

	* [In a portion of his opinion omitted here, Justice Scalia reiterates his description of the early practices of government officials he presented in his dissent in Lee v. Weisman. — Eds.]

	3 The Court thinks it “surpris[ing]” and “truly remarkable” to believe that “the deity the Framers had in mind” (presumably in all the instances of invocation of the deity I have cited) “was the God of monotheism.” This reaction would be more comprehensible if the Court could suggest what other God (in the singular, and with a capital G) there is, other than “the God of monotheism.” This is not necessarily the Christian God (though if it were, one would expect Christ regularly to be invoked, which He is not); but it is inescapably the God of monotheism.

	4 This is not to say that a display of the Ten Commandments could never constitute an impermissible endorsement of a particular religious view. The Establishment Clause would prohibit, for example, governmental endorsement of a particular version of the Decalogue as authoritative. Here the display of the Ten Commandments alongside eight secular documents, and the plaque’s explanation for their inclusion, make clear that they were not posted to take sides in a theological dispute.

	1 The monuments are: Heroes of the Alamo, Hood’s Brigade, Confederate Soldiers, Volunteer Fireman, Terry’s Texas Rangers, Texas Cowboy, Spanish-American War, Texas National Guard, Ten Commandments, Tribute to Texas School Children, Texas Pioneer Woman, The Boy Scouts’ Statue of Liberty Replica, Pearl Harbor Veterans, Korean War Veterans, Soldiers of World War I, Disabled Veterans, and Texas Peace Officers.

	3 There is no question that the State in its own right is broadcasting the religious message. When Texas accepted the monument from the Eagles, the state legislature, aware that the Eagles “for the past several years have placed across the country . . . parchment plaques and granite monoliths of the Ten Commandments . . . [in order] to promote youth morality and help stop the alarming increase in delinquency,” resolved “that the Fraternal Order of the Eagles of the State of Texas be commended and congratulated for its efforts and contributions in combating juvenile delinquency throughout our nation.” The State, then, expressly approved of the Eagles’ proselytizing, which it made on its own.

	* The Chief Justice and Justice Alito join this opinion in full. Justice Scalia and Justice Thomas join this opinion except as to Part II-B.

	3 For example, when a rabbi first delivered a prayer at a session of the House of Representatives in 1860, he appeared “in full rabbinic dress, ‘piously bedecked in a white tallit and a large velvet skullcap,’” and his prayer “invoked several uniquely Jewish themes and repeated the Biblical priestly blessing in Hebrew.” See Brief for Nathan Lewin as Amicus Curiae. Many other rabbis have given distinctively Jewish prayers, and distinctively Islamic, Buddhist, and Hindu prayers have also been delivered.

	1 This Court has never squarely addressed these barriers to the incorporation of the Establishment Clause. . . .2 Because Justice Alito questions this point, it bears repeating. I do not remotely contend that “prayer is not allowed” at participatory meetings of “local government legislative bodies”; nor is that the “logical thrust” of any argument I make. Ante. Rather, what I say throughout this opinion is that in this citizen-centered venue, government officials must take steps to ensure — as none of Greece’s Board members ever did — that opening prayers are inclusive of different faiths, rather than always identified with a single religion.

	6 The Latin form of the cross “has a longer upright than crossbar. The intersection of the two is usually such that the upper and the two horizontal arms are all of about equal length, but the lower arm is conspicuously longer.” 7 Of the roughly 116,000 casualties the United States suffered in World War I, some 3,500 were Jewish soldiers. In the congressional hearings involving the appropriate grave markers for those buried abroad, one Representative stated that approximately 1,600 of these Jewish soldiers were buried in overseas graves marked by Stars of David.

	16 While we do not attempt to provide an authoritative taxonomy of the dozens of Establishment Clause cases that the Court has decided since Everson v. Board of Ed. of Ewing (1947), most can be divided into six rough categories: (1) religious references or imagery in public monuments, symbols, mottos, displays, and ceremonies, (2) religious accommodations and exemptions from generally applicable laws, (3) subsidies and tax exemptions, (4) religious expression in public schools, (5) regulation of private religious speech, and (6) state interference with internal church affairs. A final, miscellaneous category, including cases involving such issues as Sunday closing laws, and church involvement in governmental decisionmaking, might be added. We deal here with an issue that falls into the first category.

	* That is not to say that challenged government actions outside that safe harbor are unconstitutional. Any such cases must be analyzed under the relevant Establishment Clause principles and precedents.

	2 Some of my colleagues suggest that the Court’s new presumption extends to all governmental displays and practices, regardless of their age. I read the Court’s opinion to mean what it says: “[R]etaining established, religiously expressive monuments, symbols, and practices is quite different from erecting or adopting new ones,” and, consequently, only “longstanding monuments, symbols, and practices” enjoy “a presumption of constitutionality.”

	17 The Court asserts that the Court of Appeals “entertained” the possibility of “amputating the arms of the cross.” The appeals court, however, merely reported Plaintiffs’ “desired injunctive relief,” namely, “removal or demolition of the Cross, or removal of the arms from the Cross ‘to form a non-religious slab or obelisk.’”
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PART V THE SECOND AMENDMENT
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CHAPTER 13 The Right to Keep and Bear Arms

ASSIGNMENT 1

The Second Amendment reads: “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.” What does this provision mean? Or more precisely, what kind of right does the Second Amendment protect?

In the 1960s, rising national crime rates led activists and politicians to push for “gun control” laws that restricted the private ownership of firearms. The National Council to Control Handguns, and other activist groups, contended that the Second Amendment did not bar such laws because “the right to keep and bear arms” did not refer to a right of individuals. Instead, these groups claimed, that phrase referred to the “collective right” of a state to have a militia. For this reason, the Second Amendment did not protect a right of an individual to have a weapon. By the 1970s, many law professors and lower federal courts had adopted this position, which came to be known as the collective, or states’ rights model.1 Yet, there was little historical evidence to support the “collective right” 988theory apart from statements by the founders about the importance of militias and the need to preserve them. These statements, however, did not directly address the meaning of “the right to keep and bear arms.”

In the 1980s and 1990s, gun rights scholars challenged the “states’ rights” model. Instead, they defended an “individual rights” model of the Second Amendment, in which the right to keep and bear arms prohibits the government from disarming individuals.2 Their scholarship presented historical evidence that “the right to keep and bear arms” referred to an individual right. In short, like the right of “freedom of speech” protected by the First Amendment, the right to keep and bear arms belonged to individuals, and not to the states. These scholars agreed that the Founders believed the militia to be important. But these scholars contended that protecting the right of individuals to have weapons was the means chosen to prevent federal disarmament of state militias.

In the early 2000s, other scholars responded to the evidence supporting an “individual rights” model of the Second Amendment by advancing a new theory. This new theory conceded that the right to keep and bear arms protected individuals. However, these scholars claimed that the Second Amendment only protected an individual right to bear arms in an organized militia.3 In the modern era, the militia had been absorbed by the modern National Guard. Because the individual right protected by the Second Amendment no longer had any modern application or use, they claimed it “fell silent.”4 This third approach can be called the “militia-conditioned individual rights” model. Unlike advocates of the states’ rights model, this third group of scholars did address the original meaning of “the right to keep and bear arms.” They claimed that the term “bear arms” in the Second Amendment had a distinctly military meaning. Despite this theoretical shift in the scholarship, however, many professors continue to hold the “collective” or states’ rights view.

The arguments of both sides of this debate were originalist. This development is noteworthy because most of those who originally advanced the collective or states’ right model of the Second Amendment were not originalists when interpreting any other provision of the Constitution; and the same is largely true of the scholars who later responded 989to the individual rights model.5 In contrast, most scholars holding the individual rights viewpoint tend to be originalists themselves.


A. DOES THE SECOND AMENDMENT PROTECT AN INDIVIDUAL RIGHT?



[image: Photograph of Dick Heller]



Dick Heller stand before a security desk, behind which stand two officers. One officer examines a firearm while the other writes.



Dick Heller (left) was a resident of the District of Columbia. He worked as a special police officer to protect federal judges. Heller was required to carry a gun as part of his job. But the District of Columbia prohibited him from acquiring a new firearm to keep at home. (Heller had a pistol in his home that was grandfathered from before the ban’s enactment, but the law required him to render it inoperable at all times.) Heller requested a firearm license from the District of Columbia. The request was denied; thus, he had standing to challenge the law.

The National Rifle Association declined to challenge the District of Columbia’s handgun ban. The organization worried that a decision upholding the law could curtail the advance of gun rights nationwide. Rather, the case was brought by three attorneys: Alan Gura, a civil rights attorney in Virginia, Robert A. Levy of the libertarian Cato Institute, and Clark M. Neily III of the Institute for Justice. Gura would argue District of Columbia v. Heller, and the follow-up case, McDonald v. City of Chicago.
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Robert A. Levy (left) and Alan Gura (right)


[image: Photograph of Clark M. Neily III]

Clark M. Neily III


STUDY GUIDE


	In District of Columbia v. Heller, the Supreme Court squarely faced the issue of whether the Second Amendment protects an individual right to keep and bear arms akin to other specifically enumerated rights in the Bill of Rights, such as the freedom of speech protected by the First Amendment.

	What methods of interpretation are employed by Justice Scalia’s majority opinion in Heller? What methods are employed in the dissents by Justices Stevens and Breyer?

	Does Justice Scalia use the same interpretive approach in Heller that he uses elsewhere, such as in Establishment Clause cases?

	On what basis does Justice Scalia limit the scope of the individual right he identifies? Does he use the same method as he does to limit the right, as he does to identify the right itself? Should he use the same approach?

	Justice Stevens’s dissent relied on the Second Amendment’s drafting history. Does this approach signal a different interpretive methodology than the majority used?

	Justice Stevens found that the Amendment protects an individual right. How would you write out the precise individual right he has in mind? In what sort of case would this right apply?

	Justice Breyer wrote a separate dissent. He invoked the Second Amendment’s original purpose, as opposed to its original meaning. What is the difference?

	Why does Justice Breyer think that strict scrutiny inevitably leads to a “balancing” approach? How does Justice Scalia respond to this contention?

	This longer-than-usual excerpt is distilled down from 157 total pages of opinions. Your editors had to omit many important passages from the majority and dissenting opinions that presented much more evidence about original meaning of the Second Amendment.
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District of Columbia v. Heller 554 U.S. 570 (2008)
[image: ] Video on CasebookConnect.com

Justice Scalia delivered the opinion of the Court.

We consider whether a District of Columbia prohibition on the possession of usable handguns in the home violates the Second Amendment to the Constitution.


I

The District of Columbia generally prohibits the possession of handguns. It is a crime to carry an unregistered firearm, and the registration of handguns is prohibited. . . . District of Columbia law also requires residents to keep their lawfully owned firearms, such as registered long guns, “unloaded and dissembled or bound by a trigger lock or similar device” unless they are located in a place of business or are being used for lawful recreational activities.

Respondent Dick Heller is a D.C. special police officer authorized to carry a handgun while on duty at the Federal Judicial Center. He applied for a registration certificate for a handgun that he wished to keep at home, but the District refused. He thereafter filed a lawsuit in the Federal District Court for the District of Columbia seeking, on Second Amendment grounds, to enjoin the city from enforcing the bar on the registration of handguns, the licensing requirement insofar as it prohibits the carrying of a firearm in the home without a license, and the trigger-lock requirement insofar as it prohibits the use of “functional firearms within the home.” The District Court dismissed respondent’s complaint. The Court of Appeals for the District of Columbia Circuit . . . reversed. It held that the Second Amendment protects an individual right to possess firearms and that the city’s total ban on handguns, as well as its requirement that firearms in the home be kept nonfunctional even when necessary for self-defense, violated that right.

We granted certiorari.



II

We turn first to the meaning of the Second Amendment.


A

The Second Amendment provides: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” In interpreting this text, we are guided by the principle that “[t]he Constitution was written to be understood by the voters; its words and phrases were used in their normal and ordinary as distinguished from technical meaning.” United States v. Sprague (1931); see also Gibbons v. Ogden (1824). Normal meaning may of course include an idiomatic meaning, but it excludes secret or technical meanings that would not have been known to ordinary citizens in the founding generation.
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The two sides in this case have set out very different interpretations of the Amendment. Petitioners and today’s dissenting Justices believe that it protects only the right to possess and carry a firearm in connection with militia service. Respondent argues that it protects an individual right to possess a firearm unconnected with service in a militia, and to use that arm for traditionally lawful purposes, such as self-defense within the home.

The Second Amendment is naturally divided into two parts: its prefatory clause and its operative clause. The former does not limit the latter grammatically, but rather announces a purpose. The Amendment could be rephrased, “Because a well regulated Militia is necessary to the security of a free State, the right of the people to keep and bear Arms shall not be infringed.” Although this structure of the Second Amendment is unique in our Constitution, other legal documents of the founding era, particularly individual-rights provisions of state constitutions, commonly included a prefatory statement of purpose. . . .

Logic demands that there be a link between the stated purpose and the command. The Second Amendment would be nonsensical if it read, “A well regulated Militia, being necessary to the security of a free State, the right of the people to petition for redress of grievances shall not be infringed.” That requirement of logical connection may cause a prefatory clause to resolve an ambiguity in the operative clause. (“The separation of church and state being an important objective, the teachings of canons shall have no place in our jurisprudence.” The preface makes clear that the operative clause refers not to canons of interpretation but to clergymen.) But apart from that clarifying function, a prefatory clause does not limit or expand the scope of the operative clause.3 . . . Therefore, while we will begin our textual analysis with the operative clause, we will return to the prefatory clause to ensure that our reading of the operative clause is consistent with the announced purpose.4

1. Operative Clause

a. “Right of the People.” The first salient feature of the operative clause is that it codifies a “right of the people.” The unamended Constitution and the Bill of Rights use the phrase “right of the people” two other times, in the First Amendment’s Assembly-and-Petition Clause and in the Fourth Amendment’s Search-and-Seizure Clause. The Ninth Amendment uses very similar terminology (“The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people”). All three of these instances unambiguously refer to individual rights, not 993“collective” rights, or rights that may be exercised only through participation in some corporate body.5

Three provisions of the Constitution refer to “the people” in a context other than “rights” — the famous preamble (“We the people”), §2 of Article I (providing that “the people” will choose members of the House), and the Tenth Amendment (providing that those powers not given the Federal Government remain with “the States” or “the people”). Those provisions arguably refer to “the people” acting collectively — but they deal with the exercise or reservation of powers, not rights. Nowhere else in the Constitution does a “right” attributed to “the people” refer to anything other than an individual right.

What is more, in all six other provisions of the Constitution that mention “the people,” the term unambiguously refers to all members of the political community, not an unspecified subset. . . . This contrasts markedly with the phrase “the militia” in the prefatory clause. As we will describe below, the “militia” in colonial America consisted of a subset of “the people” — those who were male, able bodied, and within a certain age range. Reading the Second Amendment as protecting only the right to “keep and bear Arms” in an organized militia therefore fits poorly with the operative clause’s description of the holder of that right as “the people.”

We start therefore with a strong presumption that the Second Amendment right is exercised individually and belongs to all Americans.

b. “Keep and Bear Arms.” We move now from the holder of the right — “the people” — to the substance of the right: “to keep and bear Arms.”

Before addressing the verbs “keep” and “bear,” we interpret their object: “Arms.” The 18th-century meaning is no different from the meaning today. The 1773 edition of Samuel Johnson’s dictionary defined “arms” as “weapons of offence, or armour of defence.” 1 Dictionary of the English Language 107 (4th ed.) (hereinafter Johnson). Timothy Cunningham’s important 1771 legal dictionary defined “arms” as “any thing that a man wears for his defence, or takes into his hands, or useth in wrath to cast at or strike another.” 1 A New and Complete Law Dictionary (1771); see also N. Webster, American Dictionary of the English Language (1828) (hereinafter Webster) (similar).

The term was applied, then as now, to weapons that were not specifically designed for military use and were not employed in a military capacity. . . .

Some have made the argument, bordering on the frivolous, that only those arms in existence in the 18th century are protected by the Second Amendment. We do not interpret constitutional rights that way. Just as the First Amendment protects modern forms of communications, and the Fourth Amendment applies to modern forms of search, the Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were not in existence at the time of the founding.

We turn to the phrases “keep arms” and “bear arms.” Johnson defined “keep” as, most relevantly, “[t]o retain; not to lose,” and “[t]o have in custody.” Webster defined it as “[t]o hold; to retain in one’s power or possession.” No party has apprised us of an 994idiomatic meaning of “keep Arms.” Thus, the most natural reading of “keep Arms” in the Second Amendment is to “have weapons.”

The phrase “keep arms” was not prevalent in the written documents of the founding period that we have found, but there are a few examples, all of which favor viewing the right to “keep Arms” as an individual right unconnected with militia service. William Blackstone, for example, wrote that Catholics convicted of not attending service in the Church of England suffered certain penalties, one of which was that they were not permitted to “keep arms in their houses.” . . . Petitioners point to militia laws of the founding period that required militia members to “keep” arms in connection with militia service, and they conclude from this that the phrase “keep Arms” has a militia-related connotation. This is rather like saying that, since there are many statutes that authorize aggrieved employees to “file complaints” with federal agencies, the phrase “file complaints” has an employment-related connotation. “Keep arms” was simply a common way of referring to possessing arms, for militiamen and everyone else.

At the time of the founding, as now, to “bear” meant to “carry.” See Johnson; Webster; T. Sheridan, A Complete Dictionary of the English Language (1796); 2 Oxford English Dictionary 20 (2d ed. 1989). When used with “arms,” however, the term has a meaning that refers to carrying for a particular purpose — confrontation. . . . Although the phrase implies that the carrying of the weapon is for the purpose of “offensive or defensive action,” it in no way connotes participation in a structured military organization.

From our review of founding-era sources, we conclude that this natural meaning was also the meaning that “bear arms” had in the 18th century. In numerous instances, “bear arms” was unambiguously used to refer to the carrying of weapons outside of an organized militia. The most prominent examples are those most relevant to the Second Amendment: Nine state constitutional provisions written in the 18th century or the first two decades of the 19th, which enshrined a right of citizens to “bear arms in defense of themselves and the state” or “bear arms in defense of himself and the state.” It is clear from those formulations that “bear arms” did not refer only to carrying a weapon in an organized military unit. Justice James Wilson interpreted the Pennsylvania Constitution’s arms-bearing right, for example, as a recognition of the natural right of defense “of one’s person or house” — what he called the law of “self preservation.” 2 Collected Works of James Wilson. . . .

The phrase “bear Arms” also had at the time of the founding an idiomatic meaning that was significantly different from its natural meaning: “to serve as a soldier, do military service, fight” or “to wage war.” But it unequivocally bore that idiomatic meaning only when followed by the preposition “against,” which was in turn followed by the target of the hostilities. See 2 Oxford 21. (That is how, for example, our Declaration of Independence ¶28, used the phrase: “He has constrained our fellow Citizens taken Captive on the high Seas to bear Arms against their Country....”) Every example given by petitioners’ amici for the idiomatic meaning of “bear arms” from the founding period either includes the preposition “against” or is not clearly idiomatic. . . .

In any event, the meaning of “bear arms” that petitioners and Justice Stevens propose is not even the (sometimes) idiomatic meaning. Rather, they manufacture a hybrid definition, whereby “bear arms” connotes the actual carrying of arms (and therefore is not really an idiom) but only in the service of an organized militia. No dictionary has ever adopted that definition, and we have been apprised of no source that indicates that it 995carried that meaning at the time of the founding. But it is easy to see why petitioners and the dissent are driven to the hybrid definition. Giving “bear Arms” its idiomatic meaning would cause the protected right to consist of the right to be a soldier or to wage war — an absurdity that no commentator has ever endorsed. Worse still, the phrase “keep and bear Arms” would be incoherent. The word “Arms” would have two different meanings at once: “weapons” (as the object of “keep”) and (as the object of “bear”) one-half of an idiom. It would be rather like saying “He filled and kicked the bucket” to mean “He filled the bucket and died.” Grotesque.

Petitioners justify their limitation of “bear arms” to the military context by pointing out the unremarkable fact that it was often used in that context — the same mistake they made with respect to “keep arms.” It is especially unremarkable that the phrase was often used in a military context in the federal legal sources (such as records of congressional debate) that have been the focus of petitioners’ inquiry. Those sources would have had little occasion to use it except in discussions about the standing army and the militia. And the phrases used primarily in those military discussions include not only “bear arms” but also “carry arms,” “possess arms,” and “have arms” — though no one thinks that those other phrases also had special military meanings. See Barnett, Was the Right to Keep and Bear Arms Conditioned on Service in an Organized Militia?, 83 Tex. L. Rev. 237, 261 (2004). . . . Other legal sources frequently used “bear arms” in nonmilitary contexts. Cunningham’s legal dictionary, cited above, gave as an example of its usage a sentence unrelated to military affairs (“Servants and labourers shall use bows and arrows on Sundays, &c. and not bear other arms”). . . .

Justice Stevens . . . suggests that “keep and bear Arms” was some sort of term of art, presumably akin to “hue and cry” or “cease and desist.” (This suggestion usefully evades the problem that there is no evidence whatsoever to support a military reading of “keep arms.”) Justice Stevens believes that the unitary meaning of “keep and bear Arms” is established by the Second Amendment’s calling it a “right” (singular) rather than “rights” (plural). There is nothing to this. State constitutions of the founding period routinely grouped multiple (related) guarantees under a singular “right,” and the First Amendment protects the “right [singular] of the people peaceably to assemble, and to petition the Government for a redress of grievances.” And even if “keep and bear Arms” were a unitary phrase, we find no evidence that it bore a military meaning.14 Although the phrase was not at all common (which would be unusual for a term of art), we have found instances of its use with a clearly nonmilitary connotation. . . .

c. Meaning of the Operative Clause. Putting all of these textual elements together, we find that they guarantee the individual right to possess and carry weapons in case of confrontation. This meaning is strongly confirmed by the historical background of the Second Amendment. We look to this because it has always been widely understood that 996the Second Amendment, like the First and Fourth Amendments, codified a pre-existing right. The very text of the Second Amendment implicitly recognizes the pre-existence of the right and declares only that it “shall not be infringed.” As we said in United States v. Cruikshank (1876), “[t]his is not a right granted by the Constitution. Neither is it in any manner dependent upon that instrument for its existence. The Second amendment declares that it shall not be infringed....”

Between the Restoration and the Glorious Revolution, the Stuart Kings Charles II and James II succeeded in using select militias loyal to them to suppress political dissidents, in part by disarming their opponents. See J. Malcolm, To Keep and Bear Arms (1994). Under the auspices of the 1671 Game Act, for example, the Catholic James II had ordered general disarmaments of regions home to his Protestant enemies. These experiences caused Englishmen to be extremely wary of concentrated military forces run by the state and to be jealous of their arms. They accordingly obtained an assurance from William and Mary, in the Declaration of Right (which was codified as the English Bill of Rights), that Protestants would never be disarmed: “That the subjects which are Protestants may have arms for their defense suitable to their conditions and as allowed by law.” (1689). This right has long been understood to be the predecessor to our Second Amendment. It was clearly an individual right, having nothing whatever to do with service in a militia. To be sure, it was an individual right not available to the whole population, given that it was restricted to Protestants, and like all written English rights it was held only against the Crown, not Parliament. But it was secured to them as individuals, according to “libertarian political principles,” not as members of a fighting force.

By the time of the founding, the right to have arms had become fundamental for English subjects. Blackstone . . . cited the arms provision of the Bill of Rights as one of the fundamental rights of Englishmen. See 1 Blackstone 136, 139-140 (1765). His description of it cannot possibly be thought to tie it to militia or military service. It was, he said, “the natural right of resistance and self-preservation,” and “the right of having and using arms for self-preservation and defence.” Other contemporary authorities concurred. Thus, the right secured in 1689 as a result of the Stuarts’ abuses was by the time of the founding understood to be an individual right protecting against both public and private violence.

And, of course, what the Stuarts had tried to do to their political enemies, George III had tried to do to the colonists. In the tumultuous decades of the 1760’s and 1770’s, the Crown began to disarm the inhabitants of the most rebellious areas. That provoked polemical reactions by Americans invoking their rights as Englishmen to keep arms. A New York article of April 1769 said that “[i]t is a natural right which the people have reserved to themselves, confirmed by the Bill of Rights, to keep arms for their own defence.” They understood the right to enable individuals to defend themselves. As the most important early American edition of Blackstone’s Commentaries (by the law professor and former Antifederalist St. George Tucker) made clear in the notes to the description of the arms right, Americans understood the “right of self-preservation” as permitting a citizen to “repe[l] force by force” when “the intervention of society in his behalf, may be too late to prevent an injury.” Blackstone’s Commentaries (1803).

There seems to us no doubt, on the basis of both text and history, that the Second Amendment conferred an individual right to keep and bear arms. Of course the right was not unlimited, just as the First Amendment’s right of free speech was not, see, e.g., United States v. Williams (2008). Thus, we do not read the Second Amendment to protect 997the right of citizens to carry arms for any sort of confrontation, just as we do not read the First Amendment to protect the right of citizens to speak for any purpose. Before turning to limitations upon the individual right, however, we must determine whether the prefatory clause of the Second Amendment comports with our interpretation of the operative clause.

2. Prefatory Clause

The prefatory clause reads: “A well regulated Militia, being necessary to the security of a free State....”

a. “Well-Regulated Militia.” In United States v. Miller (1939), we explained that “the Militia comprised all males physically capable of acting in concert for the common defense.” That definition comports with founding-era sources. . . .

Petitioners take a seemingly narrower view of the militia, stating that “[m]ilitias are the state-and congressionally-regulated military forces described in the Militia Clauses (art. I, §8).” Although we agree with petitioners’ interpretive assumption that “militia” means the same thing in Article I and the Second Amendment, we believe that petitioners identify the wrong thing, namely, the organized militia. Unlike armies and navies, which Congress is given the power to create (“to raise . . . Armies”; “to provide . . . a Navy,” Art. I, §8), the militia is assumed by Article I already to be in existence. Congress is given the power to “provide for calling forth the militia,” §8; and the power not to create, but to “organiz[e]” it — and not to organize “a” militia, which is what one would expect if the militia were to be a federal creation, but to organize “the” militia, connoting a body already in existence. This is fully consistent with the ordinary definition of the militia as all able-bodied men. From that pool, Congress has plenary power to organize the units that will make up an effective fighting force. That is what Congress did in the first militia Act, which specified that “each and every free able-bodied white male citizen of the respective states, resident therein, who is or shall be of the age of eighteen years, and under the age of forty-five years (except as is herein after excepted) shall severally and respectively be enrolled in the militia.” Act of May 8, 1792. To be sure, Congress need not conscript every able-bodied man into the militia, because nothing in Article I suggests that in exercising its power to organize, discipline, and arm the militia, Congress must focus upon the entire body. Although the militia consists of all able-bodied men, the federally organized militia may consist of a subset of them.

Finally, the adjective “well-regulated” implies nothing more than the imposition of proper discipline and training. See Johnson (“Regulate”: “To adjust by rule or method”); cf. Va. Declaration of Rights (1776) (referring to “a well-regulated militia, composed of the body of the people, trained to arms”).

b. “Security of a Free State.” The phrase “security of a free state” meant “security of a free polity,” not security of each of the several States. . . . Joseph Story wrote in his treatise on the Constitution that “the word ‘state’ is used in various senses [and in] its most enlarged sense, it means the people composing a particular nation or community.” 1 Story §208; see also 3 id., §1890 (in reference to the Second Amendment’s prefatory clause: “The militia is the natural defence of a free country”). It is true that the term 998“State” elsewhere in the Constitution refers to individual States, but the phrase “security of a free state” and close variations seem to have been terms of art in 18th-century political discourse, meaning a “‘free country’” or free polity. . . .

There are many reasons why the militia was thought to be “necessary to the security of a free state.” First, of course, it is useful in repelling invasions and suppressing insurrections. Second, it renders large standing armies unnecessary — an argument that Alexander Hamilton made in favor of federal control over the militia. Third, when the able-bodied men of a nation are trained in arms and organized, they are better able to resist tyranny.

3. Relationship Between Prefatory Clause and Operative Clause

We reach the question, then: Does the preface fit with an operative clause that creates an individual right to keep and bear arms? It fits perfectly, once one knows the history that the founding generation knew and that we have described above. That history showed that the way tyrants had eliminated a militia consisting of all the able-bodied men was not by banning the militia but simply by taking away the people’s arms, enabling a select militia or standing army to suppress political opponents. This is what had occurred in England that prompted codification of the right to have arms in the English Bill of Rights.

The debate with respect to the right to keep and bear arms, as with other guarantees in the Bill of Rights, was not over whether it was desirable (all agreed that it was) but over whether it needed to be codified in the Constitution. During the 1788 ratification debates, the fear that the federal government would disarm the people in order to impose rule through a standing army or select militia was pervasive in Antifederalist rhetoric. John Smilie, for example, worried not only that Congress’s “command of the militia” could be used to create a “select militia,” or to have “no militia at all,” but also, as a separate concern, that “[w]hen a select militia is formed; the people in general may be disarmed.” Federalists responded that because Congress was given no power to abridge the ancient right of individuals to keep and bear arms, such a force could never oppress the people. It was understood across the political spectrum that the right helped to secure the ideal of a citizen militia, which might be necessary to oppose an oppressive military force if the constitutional order broke down.

It is therefore entirely sensible that the Second Amendment’s prefatory clause announces the purpose for which the right was codified: to prevent elimination of the militia. The prefatory clause does not suggest that preserving the militia was the only reason Americans valued the ancient right; most undoubtedly thought it even more important for self-defense and hunting. But the threat that the new Federal Government would destroy the citizens’ militia by taking away their arms was the reason that right — unlike some other English rights — was codified in a written Constitution. . . .

[P]etitioners’ interpretation does not even achieve the narrower purpose that prompted codification of the right. If, as they believe, the Second Amendment right is no more than the right to keep and use weapons as a member of an organized militia — if, that is, the organized militia is the sole institutional beneficiary of the Second Amendment’s guarantee — it does not assure the existence of a “citizens’ militia” as a safeguard against tyranny. For Congress retains plenary authority to organize the militia, which must include the authority to say who will belong to the organized force. That is why the first 999Militia Act’s requirement that only whites enroll caused States to amend their militia laws to exclude free blacks. Thus, if petitioners are correct, the Second Amendment protects citizens’ right to use a gun in an organization from which Congress has plenary authority to exclude them. It guarantees a select militia of the sort the Stuart kings found useful, but not the people’s militia that was the concern of the founding generation. . . .

[Discussion of contemporaneous state constitutions and legislative history omitted. — Eds.]



D

We now address how the Second Amendment was interpreted from immediately after its ratification through the end of the 19th century . . . to determine the public understanding of a legal text in the period after its enactment or ratification. [This] sort of inquiry is a critical tool of constitutional interpretation. As we will show, virtually all interpreters of the Second Amendment in the century after its enactment interpreted the amendment as we do.

1. Post-Ratification Commentary

Three important founding-era legal scholars interpreted the Second Amendment in published writings. All three understood it to protect an individual right unconnected with militia service.

St. George Tucker’s version of Blackstone’s Commentaries, as we explained above, conceived of the Blackstonian arms right as necessary for self-defense. He equated that right, absent the religious and class-based restrictions, with the Second Amendment. In Note D, entitled, “View of the Constitution of the United States,” Tucker elaborated on the Second Amendment: “This may be considered as the true palladium of liberty....”

. . . Antislavery advocates routinely invoked the right to bear arms for self-defense. Joel Tiffany, for example, citing Blackstone’s description of the right, wrote that “the right to keep and bear arms, also implies the right to use them if necessary in self defence; without this right to use the guaranty would have hardly been worth the paper it consumed.” A Treatise on the Unconstitutionality of American Slavery (1849); see also L. Spooner, The Unconstitutionality of Slavery 116 (1845) (right enables “personal defence”). In his famous Senate speech about the 1856 “Bleeding Kansas” conflict, Charles Sumner proclaimed:


The rifle has ever been the companion of the pioneer and, under God, his tutelary protector against the red man and the beast of the forest. Never was this efficient weapon more needed in just self-defence, than now in Kansas, and at least one article in our National Constitution must be blotted out, before the complete right to it can in any way be impeached. And yet such is the madness of the hour, that, in defiance of the solemn guarantee, embodied in the Amendments to the Constitution, that “the right of the people to keep and bear arms shall not be infringed,” the people of Kansas have been arraigned for keeping and bearing them, and the Senator from South Carolina has had the face to say openly, on this floor, that they should be disarmed — of course, that the fanatics of Slavery, his allies and constituents, may meet no impediment. . . .



We have found only one early 19th-century commentator who clearly conditioned the right to keep and bear arms upon service in the militia — and he recognized that the 1000prevailing view was to the contrary. “The provision of the constitution, declaring the right of the people to keep and bear arms, &c. was probably intended to apply to the right of the people to bear arms for such [militia-related] purposes only, and not to prevent congress or the legislatures of the different states from enacting laws to prevent the citizens from always going armed. A different construction however has been given to it.” B. Oliver, The Rights of an American Citizen 177 (1832). . . .




III

Like most rights, the right secured by the Second Amendment is not unlimited. From Blackstone through the 19th-century cases, commentators and courts routinely explained that the right was not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose. For example, the majority of the 19th-century courts to consider the question held that prohibitions on carrying concealed weapons were lawful under the Second Amendment or state analogues. Although we do not undertake an exhaustive historical analysis today of the full scope of the Second Amendment, nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.26

We also recognize another important limitation on the right to keep and carry arms. Miller said, as we have explained, that the sorts of weapons protected were those “in common use at the time.” We think that limitation is fairly supported by the historical tradition of prohibiting the carrying of “dangerous and unusual weapons.” . . .

It may be objected that if weapons that are most useful in military service — M-16 rifles and the like — may be banned, then the Second Amendment right is completely detached from the prefatory clause. But as we have said, the conception of the militia at the time of the Second Amendment’s ratification was the body of all citizens capable of military service, who would bring the sorts of lawful weapons that they possessed at home to militia duty. It may well be true today that a militia, to be as effective as militias in the 18th century, would require sophisticated arms that are highly unusual in society at large. Indeed, it may be true that no amount of small arms could be useful against modern-day bombers and tanks. But the fact that modern developments have limited the degree of fit between the prefatory clause and the protected right cannot change our interpretation of the right.



IV

We turn finally to the law at issue here. As we have said, the law totally bans handgun possession in the home. It also requires that any lawful firearm in the home be disassembled or bound by a trigger lock at all times, rendering it inoperable.

As the quotations earlier in this opinion demonstrate, the inherent right of self-defense has been central to the Second Amendment right. The handgun ban amounts 1001to a prohibition of an entire class of “arms” that is overwhelmingly chosen by American society for that lawful purpose. The prohibition extends, moreover, to the home, where the need for defense of self, family, and property is most acute. Under any of the standards of scrutiny that we have applied to enumerated constitutional rights, banning from the home “the most preferred firearm in the nation to ‘keep’ and use for protection of one’s home and family,” would fail constitutional muster.

Few laws in the history of our Nation have come close to the severe restriction of the District’s handgun ban. . . . It is no answer to say, as petitioners do, that it is permissible to ban the possession of handguns so long as the possession of other firearms (i.e., long guns) is allowed. It is enough to note, as we have observed, that the American people have considered the handgun to be the quintessential self-defense weapon. There are many reasons that a citizen may prefer a handgun for home defense: It is easier to store in a location that is readily accessible in an emergency; it cannot easily be redirected or wrestled away by an attacker; it is easier to use for those without the upper-body strength to lift and aim a long gun; it can be pointed at a burglar with one hand while the other hand dials the police. Whatever the reason, handguns are the most popular weapon chosen by Americans for self-defense in the home, and a complete prohibition of their use is invalid.

We must also address the District’s requirement (as applied to respondent’s handgun) that firearms in the home be rendered and kept inoperable at all times. This makes it impossible for citizens to use them for the core lawful purpose of self-defense and is hence unconstitutional. . . .

Justice Breyer . . . criticizes us for declining to establish a level of scrutiny for evaluating Second Amendment restrictions. He proposes, explicitly at least, none of the traditionally expressed levels (strict scrutiny, intermediate scrutiny, rational basis), but rather a judge-empowering “interest-balancing inquiry” that “asks whether the statute burdens a protected interest in a way or to an extent that is out of proportion to the statute’s salutary effects upon other important governmental interests.” After an exhaustive discussion of the arguments for and against gun control, Justice Breyer arrives at his interest-balanced answer: because handgun violence is a problem, because the law is limited to an urban area, and because there were somewhat similar restrictions in the founding period (a false proposition that we have already discussed [omitted from this excerpt]), the interest-balancing inquiry results in the constitutionality of the handgun ban. QED.

We know of no other enumerated constitutional right whose core protection has been subjected to a freestanding “interest-balancing” approach. The very enumeration of the right takes out of the hands of government — even the Third Branch of Government — the power to decide on a case-by-case basis whether the right is really worth insisting upon. A constitutional guarantee subject to future judges’ assessments of its usefulness is no constitutional guarantee at all. Constitutional rights are enshrined with the scope they were understood to have when the people adopted them, whether or not future legislatures or (yes) even future judges think that scope too broad. We would not apply an “interest-balancing” approach to the prohibition of a peaceful neo-Nazi march through Skokie. See National Socialist Party of America v. Skokie (1977) (per curiam). The First Amendment contains the freedom-of-speech guarantee that the people ratified, which included exceptions for obscenity, libel, and disclosure of state secrets, but not for the expression of extremely unpopular and wrong-headed 1002views. The Second Amendment is no different. Like the First, it is the very product of an interest-balancing by the people — which Justice Breyer would now conduct for them anew. And whatever else it leaves to future evaluation, it surely elevates above all other interests the right of law-abiding, responsible citizens to use arms in defense of hearth and home. . . .

In sum, we hold that the District’s ban on handgun possession in the home violates the Second Amendment, as does its prohibition against rendering any lawful firearm in the home operable for the purpose of immediate self-defense. Assuming that Heller is not disqualified from the exercise of Second Amendment rights, the District must permit him to register his handgun and must issue him a license to carry it in the home.

* * *

We are aware of the problem of handgun violence in this country, and we take seriously the concerns raised by the many amici who believe that prohibition of handgun ownership is a solution. The Constitution leaves the District of Columbia a variety of tools for combating that problem, including some measures regulating handguns. But the enshrinement of constitutional rights necessarily takes certain policy choices off the table. These include the absolute prohibition of handguns held and used for self-defense in the home. Undoubtedly some think that the Second Amendment is outmoded in a society where our standing army is the pride of our Nation, where well-trained police forces provide personal security, and where gun violence is a serious problem. That is perhaps debatable, but what is not debatable is that it is not the role of this Court to pronounce the Second Amendment extinct.

Justice Stevens, with whom Justice Souter, Justice Ginsburg, and Justice Breyer join, dissenting.

The question presented by this case is not whether the Second Amendment protects a “collective right” or an “individual right.” Surely it protects a right that can be enforced by individuals. But a conclusion that the Second Amendment protects an individual right does not tell us anything about the scope of that right.

Guns are used to hunt, for self-defense, to commit crimes, for sporting activities, and to perform military duties. The Second Amendment plainly does not protect the right to use a gun to rob a bank; it is equally clear that it does encompass the right to use weapons for certain military purposes. Whether it also protects the right to possess and use guns for nonmilitary purposes like hunting and personal self-defense is the question presented by this case. . . .



I

The text of the Second Amendment is brief. It provides: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

Three portions of that text merit special focus: the introductory language defining the Amendment’s purpose, the class of persons encompassed within its reach, and the unitary nature of the right that it protects.

1003

“A well regulated Militia, being necessary to the security of a free State”

The preamble to the Second Amendment makes three important points. It identifies the preservation of the militia as the Amendment’s purpose; it explains that the militia is necessary to the security of a free State; and it recognizes that the militia must be “well regulated.” . . . In all three respects it is comparable to provisions in several State Declarations of Rights that were adopted roughly contemporaneously with the Declaration of Independence. Those state provisions highlight the importance members of the founding generation attached to the maintenance of state militias; they also underscore the profound fear shared by many in that era of the dangers posed by standing armies. While the need for state militias has not been a matter of significant public interest for almost two centuries, that fact should not obscure the contemporary concerns that animated the Framers.

The parallels between the Second Amendment and these state declarations, and the Second Amendment’s omission of any statement of purpose related to the right to use firearms for hunting or personal self-defense, is especially striking in light of the fact that the Declarations of Rights of Pennsylvania and Vermont did expressly protect such civilian uses at the time. . . . The contrast between those two declarations and the Second Amendment reinforces the clear statement of purpose announced in the Amendment’s preamble. It confirms that the Framers’ single-minded focus in crafting the constitutional guarantee “to keep and bear arms” was on military uses of firearms, which they viewed in the context of service in state militias.

The preamble thus both sets forth the object of the Amendment and informs the meaning of the remainder of its text. Such text should not be treated as mere surplusage, for “[i]t cannot be presumed that any clause in the constitution is intended to be without effect.” Marbury v. Madison (1803).

The Court today tries to denigrate the importance of this clause of the Amendment by beginning its analysis with the Amendment’s operative provision and returning to the preamble merely “to ensure that our reading of the operative clause is consistent with the announced purpose.” That is not how this Court ordinarily reads such texts, and it is not how the preamble would have been viewed at the time the Amendment was adopted. While the Court makes the novel suggestion that it need only find some “logical connection” between the preamble and the operative provision, it does acknowledge that a prefatory clause may resolve an ambiguity in the text. Without identifying any language in the text that even mentions civilian uses of firearms, the Court proceeds to “find” its preferred reading in what is at best an ambiguous text, and then concludes that its reading is not foreclosed by the preamble. Perhaps the Court’s approach to the text is acceptable advocacy, but it is surely an unusual approach for judges to follow.

“The right of the people”

The centerpiece of the Court’s textual argument is its insistence that the words “the people” as used in the Second Amendment must have the same meaning, and protect the same class of individuals, as when they are used in the First and Fourth Amendments. According to the Court, in all three provisions — as well as the Constitution’s preamble, section 2 of Article I, and the Tenth Amendment — “the term unambiguously refers to all members of the political community, not an unspecified subset.” But the Court itself 1004reads the Second Amendment to protect a “subset” significantly narrower than the class of persons protected by the First and Fourth Amendments; when it finally drills down on the substantive meaning of the Second Amendment, the Court limits the protected class to “law-abiding, responsible citizens.” But the class of persons protected by the First and Fourth Amendments is not so limited; for even felons (and presumably irresponsible citizens as well) may invoke the protections of those constitutional provisions. The Court offers no way to harmonize its conflicting pronouncements.

The Court also overlooks the significance of the way the Framers used the phrase “the people” in these constitutional provisions. In the First Amendment, no words define the class of individuals entitled to speak, to publish, or to worship; in that Amendment it is only the right peaceably to assemble, and to petition the Government for a redress of grievances, that is described as a right of “the people.” These rights contemplate collective action. While the right peaceably to assemble protects the individual rights of those persons participating in the assembly, its concern is with action engaged in by members of a group, rather than any single individual. Likewise, although the act of petitioning the Government is a right that can be exercised by individuals, it is primarily collective in nature. For if they are to be effective, petitions must involve groups of individuals acting in concert.

Similarly, the words “the people” in the Second Amendment refer back to the object announced in the Amendment’s preamble. They remind us that it is the collective action of individuals having a duty to serve in the militia that the text directly protects and, perhaps more importantly, that the ultimate purpose of the Amendment was to protect the States’ share of the divided sovereignty created by the Constitution. . . . As used in the Second Amendment, the words “the people” do not enlarge the right to keep and bear arms to encompass use or ownership of weapons outside the context of service in a well-regulated militia.

“To keep and bear Arms”

Although the Court’s discussion of these words treats them as two “phrases” — as if they read “to keep” and “to bear” — they describe a unitary right: to possess arms if needed for military purposes and to use them in conjunction with military activities.

As a threshold matter, it is worth pausing to note an oddity in the Court’s interpretation of “to keep and bear arms.” Unlike the Court of Appeals, the Court does not read that phrase to create a right to possess arms for “lawful, private purposes.” Instead, the Court limits the Amendment’s protection to the right “to possess and carry weapons in case of confrontation.” No party or amicus urged this interpretation; the Court appears to have fashioned it out of whole cloth. But although this novel limitation lacks support in the text of the Amendment, the Amendment’s text does justify a different limitation: the “right to keep and bear arms” protects only a right to possess and use firearms in connection with service in a state-organized militia.

The term “bear arms” is a familiar idiom; when used unadorned by any additional words, its meaning is “to serve as a soldier, do military service, fight.” 1 Oxford English Dictionary 634 (2d ed. 1989). It is derived from the Latin arma ferre, which, translated literally, means “to bear [ferre] war equipment [arma].” Brief for Professors of Linguistics and English as Amici Curiae. . . . Had the Framers wished to expand the meaning of the phrase “bear arms” to encompass civilian possession and use, they could have done so by the addition of phrases such as “for the defense of themselves,” as was done in the Pennsylvania and Vermont Declarations of Rights. The unmodified use of “bear arms,” 1005by contrast, refers most naturally to a military purpose, as evidenced by its use in literally dozens of contemporary texts.10 The absence of any reference to civilian uses of weapons tailors the text of the Amendment to the purpose identified in its preamble. But when discussing these words, the Court simply ignores the preamble. . . .

The Amendment’s use of the term “keep” in no way contradicts the military meaning conveyed by the phrase “bear arms” and the Amendment’s preamble. To the contrary, a number of state militia laws in effect at the time of the Second Amendment’s drafting used the term “keep” to describe the requirement that militia members store their arms at their homes, ready to be used for service when necessary.13 The Virginia military law, for example, ordered that “every one of the said officers, non-commissioned officers, and privates, shall constantly keep the aforesaid arms, accoutrements, and ammunition, ready to be produced whenever called for by his commanding officer.” Act for Regulating and Disciplining the Militia, 1785 (emphasis added). “[K]eep and bear arms” thus perfectly describes the responsibilities of a framing-era militia member. . . . Different language surely would have been used to protect nonmilitary use and possession of weapons from regulation if such an intent had played any role in the drafting of the Amendment.

* * *

When each word in the text is given full effect, the Amendment is most naturally read to secure to the people a right to use and possess arms in conjunction with service in a well-regulated militia. So far as appears, no more than that was contemplated by its drafters or is encompassed within its terms. Even if the meaning of the text were genuinely susceptible to more than one interpretation, the burden would remain on those advocating a departure from the purpose identified in the preamble and from settled law to come forward with persuasive new arguments or evidence. The textual analysis offered by respondent and embraced by the Court falls far short of sustaining that heavy burden.14 And the Court’s emphatic reliance on the claim “that the Second Amendment . . . codified a pre-existing right,” is of course beside the point because the right to keep and bear arms for service in a state militia was also a pre-existing right.

Indeed, not a word in the constitutional text even arguably supports the Court’s overwrought and novel description of the Second Amendment as “elevat[ing] above all other interests” “the right of law-abiding, responsible citizens to use arms in defense of hearth and home.”

1006



V

The Court concludes its opinion by declaring that it is not the proper role of this Court to change the meaning of rights “enshrine[d]” in the Constitution. But the right the Court announces was not “enshrined” in the Second Amendment by the Framers; it is the product of today’s law-changing decision. The majority’s exegesis has utterly failed to establish that as a matter of text or history, “the right of law-abiding, responsible citizens to use arms in defense of hearth and home” is “elevate[d] above all other interests” by the Second Amendment. . . .

The Court properly disclaims any interest in evaluating the wisdom of the specific policy choice challenged in this case, but it fails to pay heed to a far more important policy choice — the choice made by the Framers themselves. The Court would have us believe that over 200 years ago, the Framers made a choice to limit the tools available to elected officials wishing to regulate civilian uses of weapons, and to authorize this Court to use the common-law process of case-by-case judicial lawmaking to define the contours of acceptable gun control policy. Absent compelling evidence that is nowhere to be found in the Court’s opinion, I could not possibly conclude that the Framers made such a choice.

For these reasons, I respectfully dissent.

Justice Breyer, with whom Justice Stevens, Justice Souter, and Justice Ginsburg join, dissenting.

We must decide whether a District of Columbia law that prohibits the possession of handguns in the home violates the Second Amendment. The majority, relying upon its view that the Second Amendment seeks to protect a right of personal self-defense, holds that this law violates that Amendment. In my view, it does not. In this opinion . . . I shall show that the District’s law is consistent with the Second Amendment even if that Amendment is interpreted as protecting a wholly separate interest in individual self-defense. That is so because the District’s regulation, which focuses upon the presence of handguns in high-crime urban areas, represents a permissible legislative response to a serious, indeed life-threatening, problem.

Thus I here assume that one objective (but, as the majority concedes, not the primary objective) of those who wrote the Second Amendment was to help assure citizens that they would have arms available for purposes of self-defense. Even so, a legislature could reasonably conclude that the law will advance goals of great public importance, namely, saving lives, preventing injury, and reducing crime. The law is tailored to the urban crime problem in that it is local in scope and thus affects only a geographic area both limited in size and entirely urban; the law concerns handguns, which are specially linked to urban gun deaths and injuries, and which are the overwhelmingly favorite weapon of armed criminals; and at the same time, the law imposes a burden upon gun owners that seems proportionately no greater than restrictions in existence at the time the Second Amendment was adopted. In these circumstances, the District’s law falls within the zone that the Second Amendment leaves open to regulation by legislatures. . . .

How is a court to determine whether a particular firearm regulation (here, the District’s restriction on handguns) is consistent with the Second Amendment? What kind of constitutional standard should the court use? How high a protective hurdle does the Amendment erect? . . . Respondent proposes that the Court adopt a “strict scrutiny” test, which would require reviewing with care each gun law to determine 1007whether it is “narrowly tailored to achieve a compelling governmental interest.” But the majority implicitly, and appropriately, rejects that suggestion by broadly approving a set of laws — prohibitions on concealed weapons, forfeiture by criminals of the Second Amendment right, prohibitions on firearms in certain locales, and governmental regulation of commercial firearm sales — whose constitutionality under a strict scrutiny standard would be far from clear.

Indeed, adoption of a true strict-scrutiny standard for evaluating gun regulations would be impossible. That is because almost every gun-control regulation will seek to advance (as the one here does) a “primary concern of every government — a concern for the safety and indeed the lives of its citizens.” United States v. Salerno (1987). The Court has deemed that interest, as well as “the Government’s general interest in preventing crime,” to be “compelling,” and the Court has in a wide variety of constitutional contexts found such public-safety concerns sufficiently forceful to justify restrictions on individual liberties, see, e.g., Brandenburg v. Ohio (1969) (First Amendment free speech rights); Sherbert v. Verner (1963) (First Amendment religious rights). . . . Thus, any attempt in theory to apply strict scrutiny to gun regulations will in practice turn into an interest-balancing inquiry, with the interests protected by the Second Amendment on one side and the governmental public-safety concerns on the other, the only question being whether the regulation at issue impermissibly burdens the former in the course of advancing the latter.

I would simply adopt such an interest-balancing inquiry explicitly. The fact that important interests lie on both sides of the constitutional equation suggests that review of gun-control regulation is not a context in which a court should effectively presume either constitutionality (as in rational-basis review) or unconstitutionality (as in strict scrutiny). Rather, “where a law significantly implicates competing constitutionally protected interests in complex ways,” the Court generally asks whether the statute burdens a protected interest in a way or to an extent that is out of proportion to the statute’s salutary effects upon other important governmental interests. Any answer would take account both of the statute’s effects upon the competing interests and the existence of any clearly superior less restrictive alternative. Contrary to the majority’s unsupported suggestion that this sort of “proportionality” approach is unprecedented, the Court has applied it in various constitutional contexts, including election-law cases, speech cases, and due process cases.

In applying this kind of standard the Court normally defers to a legislature’s empirical judgment in matters where a legislature is likely to have greater expertise and greater institutional factfinding capacity. Nonetheless, a court, not a legislature, must make the ultimate constitutional conclusion, exercising its “independent judicial judgment” in light of the whole record to determine whether a law exceeds constitutional boundaries. . . .

In weighing needs and burdens, we must take account of the possibility that there are reasonable, but less restrictive alternatives. Are there other potential measures that might similarly promote the same goals while imposing lesser restrictions? Here I see none.

The reason there is no clearly superior, less restrictive alternative to the District’s handgun ban is that the ban’s very objective is to reduce significantly the number of handguns in the District, say, for example, by allowing a law enforcement officer immediately to assume that any handgun he sees is an illegal handgun. And there is no plausible way to achieve that objective other than to ban the guns. . . . [A]ny measure less restrictive in respect to the use of handguns for self-defense will, to that same extent, prove less effective in preventing the use of handguns for illicit purposes. If a resident has a handgun in 1008the home that he can use for self-defense, then he has a handgun in the home that he can use to commit suicide or engage in acts of domestic violence. If it is indeed the case, as the District believes, that the number of guns contributes to the number of gun-related crimes, accidents, and deaths, then, although there may be less restrictive, less effective substitutes for an outright ban, there is no less restrictive equivalent of an outright ban.

Licensing restrictions would not similarly reduce the handgun population, and the District may reasonably fear that even if guns are initially restricted to law-abiding citizens, they might be stolen and thereby placed in the hands of criminals. Permitting certain types of handguns, but not others, would affect the commercial market for handguns, but not their availability. And requiring safety devices such as trigger locks, or imposing safe-storage requirements would interfere with any self-defense interest while simultaneously leaving operable weapons in the hands of owners (or others capable of acquiring the weapon and disabling the safety device) who might use them for domestic violence or other crimes. . . .

The upshot is that the District’s objectives are compelling; its predictive judgments as to its law’s tendency to achieve those objectives are adequately supported; the law does impose a burden upon any self-defense interest that the Amendment seeks to secure; and there is no clear less restrictive alternative. I turn now to the final portion of the “permissible regulation” question: Does the District’s law disproportionately burden Amendment-protected interests? . . . [T]he District law is tailored to the life-threatening problems it attempts to address. The law concerns one class of weapons, handguns, leaving residents free to possess shotguns and rifles, along with ammunition. The area that falls within its scope is totally urban. That urban area suffers from a serious handgun-fatality problem. The District’s law directly aims at that compelling problem. And there is no less restrictive way to achieve the problem-related benefits that it seeks. . . .

The majority’s methodology is, in my view, substantially less transparent than mine. At a minimum, I find it difficult to understand the reasoning that seems to underlie certain conclusions that it reaches. . . . [It is not] at all clear to me how the majority decides which loaded “arms” a homeowner may keep. The majority says that that Amendment protects those weapons “typically possessed by law-abiding citizens for lawful purposes.” This definition conveniently excludes machineguns, but permits handguns, which the majority describes as “the most popular weapon chosen by Americans for self-defense in the home.” But what sense does this approach make? According to the majority’s reasoning, if Congress and the States lift restrictions on the possession and use of machine-guns, and people buy machineguns to protect their homes, the Court will have to reverse course and find that the Second Amendment does, in fact, protect the individual self-defense-related right to possess a machinegun. On the majority’s reasoning, if tomorrow someone invents a particularly useful, highly dangerous self-defense weapon, Congress and the States had better ban it immediately, for once it becomes popular Congress will no longer possess the constitutional authority to do so. In essence, the majority determines what regulations are permissible by looking to see what existing regulations permit. There is no basis for believing that the Framers intended such circular reasoning. . . .

At the same time the majority ignores a more important question: Given the purposes for which the Framers enacted the Second Amendment, how should it be applied to modern-day circumstances that they could not have anticipated? Assume, for argument’s sake, that the Framers did intend the Amendment to offer a degree of self-defense protection. Does that mean that the Framers also intended to guarantee a right to possess a loaded gun near swimming pools, parks, and playgrounds? That they would not have cared about the children who might pick up a loaded gun on their parents’ bedside 1009table? That they (who certainly showed concern for the risk of fire) would have lacked concern for the risk of accidental deaths or suicides that readily accessible loaded handguns in urban areas might bring? Unless we believe that they intended future generations to ignore such matters, answering questions such as the questions in this case requires judgment — judicial judgment exercised within a framework for constitutional analysis that guides that judgment and which makes its exercise transparent. One cannot answer those questions by combining inconclusive historical research with judicial ipse dixit. . . .

For these reasons, I conclude that the District’s measure is a proportionate, not a disproportionate, response to the compelling concerns that led the District to adopt it. And, for these reasons as well as the independently sufficient reasons set forth by Justice Stevens, I would find the District’s measure consistent with the Second Amendment’s demands.

With respect, I dissent.





B. DOES THE RIGHT TO KEEP AND BEAR ARMS APPLY TO STATES?

ASSIGNMENT 2



[image: Photograph of Alan Guru and Otis McDonald]


Moments after Heller held that the federal government could not impose a handgun ban, the next wave of litigation began. Alan Gura (right), who represented Dick Heller, filed a new suit on behalf of Otis McDonald (left). McDonald challenged the City of Chicago’s handgun ban. This case raised the question of whether the right to keep and bear arms also limits the state’s police powers.
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The vote in McDonald v. City of Chicago was complicated. A plurality of four Justices — Chief Justice Roberts and Justices Scalia, Kennedy, and Alito — found that the Second Amendment was a “fundamental right,” which should be incorporated through the Due Process Clause of the Fourteenth Amendment. The Chicago handgun ban, like the D.C. handgun ban at issue in Heller, was therefore unconstitutional. Four dissenting Justices — Stevens, Breyer, Ginsburg, and Sotomayor — declined to extend the right to the states. They concluded that the Fourteenth Amendment did not place any limits on the sort of gun-control laws Chicago could enact. Justice Thomas, standing alone, found that the right to keep and bear arms was a privilege or immunity of citizenship protected by the Privileges or Immunities Clause of the Fourteenth Amendment. He concurred with the plurality’s judgment, but not its reasoning. With this fifth and decisive vote, the Chicago handgun ban was declared unconstitutional.

McDonald v. City of Chicago provides a useful culmination of many of the themes we have studied concerning constitutional rights: the nature and scope of the rights included in the Bill of Rights, their application to the states, and how the text should be interpreted.


STUDY GUIDE


	Both Justice Alito and Justice Thomas use history to support their conclusions. Justice Alito uses history to identify a right as “fundamental.” Justice Thomas uses history to identify the original meaning of the text. Both approaches are historical. But each opinion tries to prove something different than the other. In Chapter 4, we included an excerpt of Thomas’s exhaustive account of the original meaning of the Privileges or Immunities Clause of the Fourteenth Amendment.

	Justice Alito declined to decide whether the right to keep and bear arms is protected by the Privileges or Immunities Clause of the Fourteenth Amendment. Why? Justice Alito wrote, “We take no position with respect to this academic debate.” What “academic debate” is he referring to? Do you agree that this debate can be avoided?

	Does McDonald provide any further clarification about the scope of the right to keep and bear arms beyond Heller? Or is the decision solely limited to a handgun ban? What about the right to carry a gun outside the home?

	How does Justice Stevens propose that “substantive due process” cases should be decided? Although Justice Stevens employed a more capacious interpretation of “liberty” in the Due Process Clause, he ended up denying McDonald’s asserted claim of liberty. Do you see any irony in the fact that Justice Stevens’s “liberty” approach protected less liberty than Justice Alito’s history and tradition approach?

	Pay attention to Justice Stevens’s shift from “liberty” to “liberty interest.” The latter category receives the most minimal judicial scrutiny.

	In McDonald, Justice Breyer favored state experimentation with respect to firearm regulations. Yet, in United States v. Lopez, he endorsed the constitutionality of a federal gun law. Do you see any tension between these two positions?
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McDonald v. City of Chicago 561 U.S. 742 (2010)
[image: ] Video on CasebookConnect.com

Justice Alito announced the judgment of the Court and delivered the opinion of the Court with respect to Parts I, II-A, II-B, II-D, III-A, and III-B, in which The Chief Justice, Justice Scalia, Justice Kennedy, and Justice Thomas join, and an opinion with respect to Parts II-C, IV, and V, in which The Chief Justice, Justice Scalia, and Justice Kennedy join.

Two years ago, in District of Columbia v. Heller (2008), we held that the Second Amendment protects the right to keep and bear arms for the purpose of self-defense, and we struck down a District of Columbia law that banned the possession of handguns in the home. The city of Chicago (City) and the village of Oak Park, a Chicago suburb, have laws that are similar to the District of Columbia’s, but Chicago and Oak Park argue that their laws are constitutional because the Second Amendment has no application to the States. We have previously held that most of the provisions of the Bill of Rights apply with full force to both the Federal Government and the States. Applying the standard that is well established in our case law, we hold that the Second Amendment right is fully applicable to the States.


I

[Chicago petitioners] are Chicago residents who would like to keep handguns in their homes for self defense but are prohibited from doing so by Chicago’s firearms laws. A City ordinance provides that “[n]o person shall . . . possess . . . any firearm unless such person is the holder of a valid registration certificate for such firearm.” The Code then prohibits registration of most handguns, thus effectively banning handgun possession by almost all private citizens who reside in the City. . . . Chicago enacted its handgun ban to protect its residents “from the loss of property and injury or death from firearms.” The Chicago petitioners and their amici, however, argue that the handgun ban has left them vulnerable to criminals. Chicago Police Department statistics, we are told, reveal that the City’s handgun murder rate has actually increased since the ban was enacted and that Chicago residents now face one of the highest murder rates in the country and rates of other violent crimes that exceed the average in comparable cities. . . .



II


A

Petitioners argue that the Chicago and Oak Park laws violate the right to keep and bear arms for two reasons. Petitioners’ primary submission is that this right is among the “privileges or immunities of citizens of the United States” and that the narrow interpretation of the Privileges or Immunities Clause adopted in the Slaughter-House Cases (1873) should now be rejected. As a secondary argument, petitioners contend that the Fourteenth Amendment’s Due Process Clause “incorporates” the Second Amendment right.

Chicago and Oak Park (municipal respondents) maintain that a right set out in the Bill of Rights applies to the States only if that right is an indispensable attribute of any 1012“‘civilized’” legal system. If it is possible to imagine a civilized country that does not recognize the right, the municipal respondents tell us, then that right is not protected by due process. And since there are civilized countries that ban or strictly regulate the private possession of handguns, the municipal respondents maintain that due process does not preclude such measures. In light of the parties’ far-reaching arguments, we begin by recounting this Court’s analysis over the years of the relationship between the provisions of the Bill of Rights and the States.



B

The Bill of Rights, including the Second Amendment, originally applied only to the Federal Government. In Barron v. Mayor of Baltimore (1833), the Court, in an opinion by Chief Justice Marshall, explained that this question was “of great importance” but “not of much difficulty.” In less than four pages, the Court firmly rejected the proposition that the first eight Amendments operate as limitations on the States, holding that they apply only to the Federal Government.

The constitutional Amendments adopted in the aftermath of the Civil War fundamentally altered our country’s federal system. The provision at issue in this case, §1 of the Fourteenth Amendment, provides, among other things, that a State may not abridge “the privileges or immunities of citizens of the United States” or deprive “any person of life, liberty, or property, without due process of law.”

Four years after the adoption of the Fourteenth Amendment, this Court was asked to interpret the Amendment’s reference to “the privileges or immunities of citizens of the United States.” The Slaughter-House Cases involved challenges to a Louisiana law permitting the creation of a state-sanctioned monopoly on the butchering of animals within the city of New Orleans. Justice Samuel Miller’s opinion for the Court concluded that the Privileges or Immunities Clause protects only those rights “which owe their existence to the Federal government, its National character, its Constitution, or its laws.” The Court held that other fundamental rights — rights that predated the creation of the Federal Government and that “the State governments were created to establish and secure” — were not protected by the Clause.

In drawing a sharp distinction between the rights of federal and state citizenship, the Court relied on two principal arguments. First, the Court emphasized that the Fourteenth Amendment’s Privileges or Immunities Clause spoke of “the privileges or immunities of citizens of the United States,” and the Court contrasted this phrasing with the wording in the first sentence of the Fourteenth Amendment and in the Privileges and Immunities Clause of Article IV, both of which refer to state citizenship.5 (Emphasis added.)

Second, the Court stated that a contrary reading would “radically chang[e] the whole theory of the relations of the State and Federal governments to each other and of both these governments to the people,” and the Court refused to conclude that such a change 1013had been made “in the absence of language which expresses such a purpose too clearly to admit of doubt.” Finding the phrase “privileges or immunities of citizens of the United States” lacking by this high standard, the Court reasoned that the phrase must mean something more limited.

Under the Court’s narrow reading, the Privileges or Immunities Clause protects such things as the right to come to the seat of government to assert any claim [a citizen] may have upon that government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions . . . [and to] become a citizen of any State of the Union by a bona fide residence therein, with the same rights as other citizens of that State.

Finding no constitutional protection against state intrusion of the kind envisioned by the Louisiana statute, the Court upheld the statute. Four Justices dissented. Justice Field, joined by Chief Justice Chase and Justices Swayne and Bradley, criticized the majority for reducing the Fourteenth Amendment’s Privileges or Immunities Clause to “a vain and idle enactment, which accomplished nothing, and most unnecessarily excited Congress and the people on its passage.” Justice Field opined that the Privileges or Immunities Clause protects rights that are “in their nature . . . fundamental,” including the right of every man to pursue his profession without the imposition of unequal or discriminatory restrictions. Justice Bradley’s dissent observed that “we are not bound to resort to implication . . . to find an authoritative declaration of some of the most important privileges and immunities of citizens of the United States. It is in the Constitution itself.” Justice Bradley would have construed the Privileges or Immunities Clause to include those rights enumerated in the Constitution as well as some unenumerated rights. Justice Swayne described the majority’s narrow reading of the Privileges or Immunities Clause as “turn[ing] . . . what was meant for bread into a stone.” (dissenting opinion).

Today, many legal scholars dispute the correctness of the narrow Slaughter-House interpretation. See, e.g., Saenz v. Roe (Thomas, J., dissenting) (scholars of the Fourteenth Amendment agree “that the Clause does not mean what the Court said it meant in 1873”); . . . Amar, Substance and Method in the Year 2000, 28 Pepperdine L. Rev. 601, 631, n. 178 (2001) (“Virtually no serious modern scholar — left, right, and center — thinks that this [interpretation] is a plausible reading of the Amendment”); Brief for Constitutional Law Professors (claiming an “overwhelming consensus among leading constitutional scholars” that the opinion is “egregiously wrong”). . . .

Three years after the decision in the Slaughter-House Cases, the Court decided [United States v. Cruikshank (1876)], the first of the three 19th-century cases on which the Seventh Circuit relied. In that case, the Court reviewed convictions stemming from the infamous Colfax Massacre in Louisiana on Easter Sunday 1873. Dozens of blacks, many unarmed, were slaughtered by a rival band of armed white men.6 Cruikshank himself allegedly marched unarmed African-American prisoners through the streets and then had them summarily executed. Ninety-seven men were indicted for participating in the massacre, but only nine went to trial. Six of the nine were acquitted of all charges; the remaining three were acquitted of murder but convicted under the Enforcement Act 1014of 1870 for banding and conspiring together to deprive their victims of various constitutional rights, including the right to bear arms.

The Court reversed all of the convictions, including those relating to the deprivation of the victims’ right to bear arms. The Court wrote that the right of bearing arms for a lawful purpose “is not a right granted by the Constitution” and is not “in any manner dependent upon that instrument for its existence.” “The second amendment,” the Court continued, “declares that it shall not be infringed; but this . . . means no more than that it shall not be infringed by Congress.” “Our later decisions in Presser v. Illinois (1886) and Miller v. Texas (1894) reaffirmed that the Second Amendment applies only to the Federal Government.” Heller.



C*

[T]he Seventh Circuit concluded that Cruikshank, Presser, and Miller doomed petitioners’ claims at the Court of Appeals level. Petitioners argue, however, that we should overrule those decisions and hold that the right to keep and bear arms is one of the “privileges or immunities of citizens of the United States.” In petitioners’ view, the Privileges or Immunities Clause protects all of the rights set out in the Bill of Rights, as well as some others, but petitioners are unable to identify the Clause’s full scope. Nor is there any consensus on that question among the scholars who agree that the Slaughter-House Cases’ interpretation is flawed.

We see no need to reconsider that interpretation here. For many decades, the question of the rights protected by the Fourteenth Amendment against state infringement has been analyzed under the Due Process Clause of that Amendment and not under the Privileges or Immunities Clause. We therefore decline to disturb the Slaughter-House holding.

At the same time, however, this Court’s decisions in Cruikshank, Presser, and Miller do not preclude us from considering whether the Due Process Clause of the Fourteenth Amendment makes the Second Amendment right binding on the States. None of those cases “engage[d] in the sort of Fourteenth Amendment inquiry required by our later cases.” See Heller. As explained more fully below, Cruikshank, Presser, and Miller all preceded the era in which the Court began the process of “selective incorporation” under the Due Process Clause, and we have never previously addressed the question whether the right to keep and bear arms applies to the States under that theory.

Indeed, Cruikshank has not prevented us from holding that other rights that were at issue in that case are binding on the States through the Due Process Clause. In Cruikshank, the Court held that the general “right of the people peaceably to assemble for lawful purposes,” which is protected by the First Amendment, applied only against the Federal Government and not against the States. Nonetheless, over 60 years later the Court held that the right of peaceful assembly was a “fundamental righ[t]  . . . safeguarded by the due process clause of the Fourteenth Amendment.” De Jonge v. Oregon (1937). We follow the same path here and thus consider whether the right to keep and bear arms applies to the States under the Due Process Clause.
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1

In the late 19th century, the Court began to consider whether the Due Process Clause prohibits the States from infringing rights set out in the Bill of Rights. See Hurtado v. California (1884) (due process does not require grand jury indictment); Chicago, B. & Q. R. Co. v. Chicago (1897) (due process prohibits States from taking of private property for public use without just compensation). Five features of the approach taken during the ensuing era should be noted.

First, the Court viewed the due process question as entirely separate from the question whether a right was a privilege or immunity of national citizenship. See Twining v. New Jersey (1908).

Second, the Court explained that the only rights protected against state infringement by the Due Process Clause were those rights “of such a nature that they are included in the conception of due process of law.” Ibid. See also, e.g., Adamson v. California (1947); Betts v. Brady (1942), Palko v. Connecticut (1937). . . . While it was “possible that some of the personal rights safeguarded by the first eight Amendments against National action [might] also be safeguarded against state action,” the Court stated, this was “not because those rights are enumerated in the first eight Amendments.” Twining.

The Court used different formulations in describing the boundaries of due process. For example, in Twining, the Court referred to “immutable principles of justice which inhere in the very idea of free government which no member of the Union may disregard.” In Snyder v. Massachusetts (1934), the Court spoke of rights that are “so rooted in the traditions and conscience of our people as to be ranked as fundamental.” And in Palko, the Court famously said that due process protects those rights that are “the very essence of a scheme of ordered liberty” and essential to “a fair and enlightened system of justice.”

Third, in some cases decided during this era the Court “can be seen as having asked, when inquiring into whether some particular procedural safeguard was required of a State, if a civilized system could be imagined that would not accord the particular protection.” Duncan v. Louisiana (1968). Thus, in holding that due process prohibits a State from taking private property without just compensation, the Court described the right as “a principle of natural equity, recognized by all temperate and civilized governments, from a deep and universal sense of its justice.” Chicago, B. & Q. R. Co. Similarly, the Court found that due process did not provide a right against compelled incrimination in part because this right “has no place in the jurisprudence of civilized and free countries outside the domain of the common law.” Twining.

Fourth, the Court during this era was not hesitant to hold that a right set out in the Bill of Rights failed to meet the test for inclusion within the protection of the Due Process Clause. The Court found that some such rights qualified. See, e.g., [cases applying the rights of freedom of speech and press, assistance of counsel in capital cases, freedom of assembly, and free exercise of religion]. But others did not. See, e.g., [cases refusing to apply the right to a grand jury indictment requirement or the privilege against self-incrimination].

Finally, even when a right set out in the Bill of Rights was held to fall within the conception of due process, the protection or remedies afforded against state infringement 1016sometimes differed from the protection or remedies provided against abridgment by the Federal Government. To give one example, in Betts the Court held that, although the Sixth Amendment required the appointment of counsel in all federal criminal cases in which the defendant was unable to retain an attorney, the Due Process Clause required appointment of counsel in state criminal proceedings only where “want of counsel in [the] particular case . . . result[ed] in a conviction lacking in . . . fundamental fairness.” Similarly, in Wolf v. Colorado (1949), the Court held that the “core of the Fourth Amendment” was implicit in the concept of ordered liberty and thus “enforceable against the States through the Due Process Clause” but that the exclusionary rule, which applied in federal cases, did not apply to the States.

2

An alternative theory regarding the relationship between the Bill of Rights and §1 of the Fourteenth Amendment was championed by Justice Black. This theory held that §1 of the Fourteenth Amendment totally incorporated all of the provisions of the Bill of Rights. As Justice Black noted, the chief congressional proponents of the Fourteenth Amendment espoused the view that the Amendment made the Bill of Rights applicable to the States and, in so doing, overruled this Court’s decision in Barron.9 Adamson (dissenting opinion). Nonetheless, the Court never has embraced Justice Black’s “total incorporation” theory.

While Justice Black’s theory was never adopted, the Court eventually moved in that direction by initiating what has been called a process of “selective incorporation,” i.e., the Court began to hold that the Due Process Clause fully incorporates particular rights contained in the first eight Amendments. The decisions during this time abandoned three of the previously noted characteristics of the earlier period. The Court made it clear that the governing standard is not whether any “civilized system [can] be imagined that would not accord the particular protection.” Duncan. Instead, the Court inquired whether a particular Bill of Rights guarantee is fundamental to our scheme of ordered liberty and system of justice.

The Court also shed any reluctance to hold that rights guaranteed by the Bill of Rights met the requirements for protection under the Due Process Clause. The Court 1017eventually incorporated almost all of the provisions of the Bill of Rights. Only a handful of the Bill of Rights protections remain unincorporated.13

Finally, the Court abandoned “the notion that the Fourteenth Amendment applies to the States only a watered-down, subjective version of the individual guarantees of the Bill of Rights,” stating that it would be “incongruous” to apply different standards “depending on whether the claim was asserted in a state or federal court.” Malloy v. Hogan (1964). Instead, the Court decisively held that incorporated Bill of Rights protections “are all to be enforced against the States under the Fourteenth Amendment according to the same standards that protect those personal rights against federal encroachment.” Id.14 Employing this approach, the Court overruled earlier decisions in which it had held that particular Bill of Rights guarantees or remedies did not apply to the States.




III

With this framework in mind, we now turn directly to the question whether the Second Amendment right to keep and bear arms is incorporated in the concept of due process. In answering that question, as just explained, we must decide whether the right to keep and bear arms is fundamental to our scheme of ordered liberty, Duncan, or as we have said in a related context, whether this right is “deeply rooted in this Nation’s history and tradition,” Washington v. Glucksberg (1997).


A

Our decision in Heller points unmistakably to the answer. Self-defense is a basic right, recognized by many legal systems from ancient times to the present day, and in Heller, we held that individual self-defense is “the central component” of the Second Amendment right. Explaining that “the need for defense of self, family, and property is most acute” in the home, we found that this right applies to handguns because they are “the most preferred firearm in the nation to ‘keep’ and use for protection of one’s home and family.” Thus, we concluded, citizens must be permitted “to use [handguns] for the core lawful purpose of self-defense.”

Heller makes it clear that this right is “deeply rooted in this Nation’s history and tradition.” Glucksberg. Heller explored the right’s origins, noting that the 1689 English Bill of Rights explicitly protected a right to keep arms for self-defense, and that by 1765, 1018Blackstone was able to assert that the right to keep and bear arms was “one of the fundamental rights of Englishmen.”

Blackstone’s assessment was shared by the American colonists. As we noted in Heller, King George III’s attempt to disarm the colonists in the 1760’s and 1770’s “provoked polemical reactions by Americans invoking their rights as Englishmen to keep arms.”

The right to keep and bear arms was considered no less fundamental by those who drafted and ratified the Bill of Rights. “During the 1788 ratification debates, the fear that the federal government would disarm the people in order to impose rule through a standing army or select militia was pervasive in Antifederalist rhetoric.” Heller. Federalists responded, not by arguing that the right was insufficiently important to warrant protection but by contending that the right was adequately protected by the Constitution’s assignment of only limited powers to the Federal Government. Thus, Antifederalists and Federalists alike agreed that the right to bear arms was fundamental to the newly formed system of government. But those who were fearful that the new Federal Government would infringe traditional rights such as the right to keep and bear arms insisted on the adoption of the Bill of Rights as a condition for ratification of the Constitution. This is surely powerful evidence that the right was regarded as fundamental in the sense relevant here.

This understanding persisted in the years immediately following the ratification of the Bill of Rights. In addition to the four States that had adopted Second Amendment analogues before ratification, nine more States adopted state constitutional provisions protecting an individual right to keep and bear arms between 1789 and 1820. Heller. . . .



B

1

By the 1850’s, the perceived threat that had prompted the inclusion of the Second Amendment in the Bill of Rights — the fear that the National Government would disarm the universal militia — had largely faded as a popular concern, but the right to keep and bear arms was highly valued for purposes of self-defense. Abolitionist authors wrote in support of the right. See L. Spooner, The Unconstitutionality of Slavery (1860); J. Tiffany, A Treatise on the Unconstitutionality of American Slavery (1849). And when attempts were made to disarm “Free-Soilers” in “Bloody Kansas,” Senator Charles Sumner, who later played a leading role in the adoption of the Fourteenth Amendment, proclaimed that “[n]ever was [the rifle] more needed in just self-defense than now in Kansas.” The Crime Against Kansas: The Apologies for the Crime: The True Remedy, Speech of Hon. Charles Sumner in the Senate of the United States (1856). Indeed, the 1856 Republican Party Platform protested that in Kansas the constitutional rights of the people had been “fraudulently and violently taken from them” and the “right of the people to keep and bear arms” had been “infringed.” National Party Platforms 1840-1972, p. 27 (5th ed. 1973).17
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After the Civil War, many of the over 180,000 African Americans who served in the Union Army returned to the States of the old Confederacy, where systematic efforts were made to disarm them and other blacks. The laws of some States formally prohibited African Americans from possessing firearms. For example, a Mississippi law provided that “no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie knife.”18

Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias, forcibly took firearms from newly freed slaves. In the first session of the 39th Congress, Senator Wilson told his colleagues: “In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting the freedmen, disarming them, perpetrating murders and outrages upon them; and the same things are done in other sections of the country.” The Report of the Joint Committee on Reconstruction — which was widely reprinted in the press and distributed by Members of the 39th Congress to their constituents shortly after Congress approved the Fourteenth Amendment — contained numerous examples of such abuses. In one town, the “marshal [took] all arms from returned colored soldiers, and [was] very prompt in shooting the blacks whenever an opportunity occur[red].” As Senator Wilson put it during the debate on a failed proposal to disband Southern militias: “There is one unbroken chain of testimony from all people that are loyal to this country, that the greatest outrages are perpetrated by armed men who go up and down the country searching houses, disarming people, committing outrages of every kind and description.”20

Union Army commanders took steps to secure the right of all citizens to keep and bear arms,21 but the 39th Congress concluded that legislative action was necessary. Its efforts to safeguard the right to keep and bear arms demonstrate that the right was still recognized to be fundamental.

The most explicit evidence of Congress’ aim appears in §14 of the Freedmen’s Bureau Act of 1866, which provided that “the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, 1020enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms, shall be secured to and enjoyed by all the citizens . . . without respect to race or color, or previous condition of slavery.” (emphasis added).22 Section 14 thus explicitly guaranteed that “all the citizens,” black and white, would have “the constitutional right to bear arms.”

The Civil Rights Act of 1866, which was considered at the same time as the Freedmen’s Bureau Act, similarly sought to protect the right of all citizens to keep and bear arms.23 Section 1 of the Civil Rights Act guaranteed the “full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens.” This language was virtually identical to language in §14 of the Freedmen’s Bureau Act (“the right . . . to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal”). And as noted, the latter provision went on to explain that one of the “laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal” was “the constitutional right to bear arms.” Representative Bingham believed that the Civil Rights Act protected the same rights as enumerated in the Freedmen’s Bureau bill, which of course explicitly mentioned the right to keep and bear arms. The unavoidable conclusion is that the Civil Rights Act, like the Freedmen’s Bureau Act, aimed to protect “the constitutional right to bear arms” and not simply to prohibit discrimination.

Congress, however, ultimately deemed these legislative remedies insufficient. Southern resistance, Presidential vetoes, and this Court’s pre-Civil-War precedent persuaded Congress that a constitutional amendment was necessary to provide full protection for the rights of blacks. Today, it is generally accepted that the Fourteenth Amendment was understood to provide a constitutional basis for protecting the rights set out in the Civil Rights Act of 1866.

In debating the Fourteenth Amendment, the 39th Congress referred to the right to keep and bear arms as a fundamental right deserving of protection. Senator Samuel 1021Pomeroy described three “indispensable” “safeguards of liberty under our form of Government.” One of these, he said, was the right to keep and bear arms:


Every man . . . should have the right to bear arms for the defense of himself and family and his homestead. And if the cabin door of the freedman is broken open and the intruder enters for purposes as vile as were known to slavery, then should a well-loaded musket be in the hand of the occupant to send the polluted wretch to another world, where his wretchedness will forever remain complete.



Even those who thought the Fourteenth Amendment unnecessary believed that blacks, as citizens, “have equal right to protection, and to keep and bear arms for self defense.” (Sen. James Nye).25

Evidence from the period immediately following the ratification of the Fourteenth Amendment only confirms that the right to keep and bear arms was considered fundamental. In an 1868 speech addressing the disarmament of freedmen, Representative Stevens emphasized the necessity of the right: “Disarm a community and you rob them of the means of defending life. Take away their weapons of defense and you take away the inalienable right of defending liberty.” “The fourteenth amendment, now so happily adopted, settles the whole question.” And in debating the Civil Rights Act of 1871, Congress routinely referred to the right to keep and bear arms and decried the continued disarmament of blacks in the South. Finally, legal commentators from the period emphasized the fundamental nature of the right. See, e.g., T. Farrar, Manual of the Constitution of the United States of America §118 (1867); J. Pomeroy, An Introduction to the Constitutional Law of the United States §239 (3d ed. 1875). . . .

In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and bear arms among those fundamental rights necessary to our system of ordered liberty.

2

Despite all this evidence, municipal respondents contend that Congress, in the years immediately following the Civil War, merely sought to outlaw “discriminatory measures taken against freedmen, which it addressed by adopting a non-discrimination principle” and that even an outright ban on the possession of firearms was regarded as acceptable, “so long as it was not done in a discriminatory manner.” They argue that Members of Congress overwhelmingly viewed §1 of the Fourteenth Amendment “as an antidiscrimination rule,” and they cite statements to the effect that the section would outlaw discriminatory measures. This argument is implausible.

First, while §1 of the Fourteenth Amendment contains “an antidiscrimination rule,” namely, the Equal Protection Clause, municipal respondents can hardly mean that §1 does no more than prohibit discrimination. If that were so, then the First Amendment, as applied to the States, would not prohibit nondiscriminatory abridgments of the rights to freedom of speech or freedom of religion; the Fourth Amendment, as applied to the 1022States, would not prohibit all unreasonable searches and seizures but only discriminatory searches and seizures — and so on. We assume that this is not municipal respondents’ view, so what they must mean is that the Second Amendment should be singled out for special — and specially unfavorable — treatment. We reject that suggestion.

Second, municipal respondents’ argument ignores the clear terms of the Freedmen’s Bureau Act of 1866, which acknowledged the existence of the right to bear arms. If that law had used language such as “the equal benefit of laws concerning the bearing of arms,” it would be possible to interpret it as simply a prohibition of racial discrimination. But §14 speaks of and protects “the constitutional right to bear arms,” an unmistakable reference to the right protected by the Second Amendment. And it protects the “full and equal benefit” of this right in the States. It would have been nonsensical for Congress to guarantee the full and equal benefit of a constitutional right that does not exist.

Third, if the 39th Congress had outlawed only those laws that discriminate on the basis of race or previous condition of servitude, African Americans in the South would likely have remained vulnerable to attack by many of their worst abusers: the state militia and state peace officers. In the years immediately following the Civil War, a law banning the possession of guns by all private citizens would have been nondiscriminatory only in the formal sense. Any such law — like the Chicago and Oak Park ordinances challenged here — presumably would have permitted the possession of guns by those acting under the authority of the State and would thus have left firearms in the hands of the militia and local peace officers. And as the Report of the Joint Committee on Reconstruction revealed, those groups were widely involved in harassing blacks in the South.

Fourth, municipal respondents’ purely antidiscrimination theory of the Fourteenth Amendment disregards the plight of whites in the South who opposed the Black Codes. If the 39th Congress and the ratifying public had simply prohibited racial discrimination with respect to the bearing of arms, opponents of the Black Codes would have been left without the means of self-defense — as had abolitionists in Kansas in the 1850’s.

Fifth, the 39th Congress’ response to proposals to disband and disarm the Southern militias is instructive. Despite recognizing and deploring the abuses of these militias, the 39th Congress balked at a proposal to disarm them. Disarmament, it was argued, would violate the members’ right to bear arms, and it was ultimately decided to disband the militias but not to disarm their members. It cannot be doubted that the right to bear arms was regarded as a substantive guarantee, not a prohibition that could be ignored so long as the States legislated in an evenhanded manner.




IV*

. . . The right to keep and bear arms, however, is not the only constitutional right that has controversial public safety implications. All of the constitutional provisions that impose restrictions on law enforcement and on the prosecution of crimes fall into the same category. . . . Under our precedents, if a Bill of Rights guarantee is fundamental from an American perspective, then, unless stare decisis counsels otherwise, that guarantee is 1023fully binding on the States and thus limits (but by no means eliminates) their ability to devise solutions to social problems that suit local needs and values. . . .

We made it clear in Heller that our holding did not cast doubt on such longstanding regulatory measures as “prohibitions on the possession of firearms by felons and the mentally ill,” “laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.” We repeat those assurances here. Despite municipal respondents’ doomsday proclamations, incorporation does not imperil every law regulating firearms. . . .

* * *

In Heller, we held that the Second Amendment protects the right to possess a handgun in the home for the purpose of self-defense. Unless considerations of stare decisis counsel otherwise, a provision of the Bill of Rights that protects a right that is fundamental from an American perspective applies equally to the Federal Government and the States. We therefore hold that the Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right recognized in Heller.

The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings.

It is so ordered.

Justice Scalia, concurring.

I join the Court’s opinion. Despite my misgivings about Substantive Due Process as an original matter, I have acquiesced in the Court’s incorporation of certain guarantees in the Bill of Rights “because it is both long established and narrowly limited.” Albright v. Oliver (1994) (Scalia, J., concurring). This case does not require me to reconsider that view, since straightforward application of settled doctrine suffices to decide it. . . .

[T]he question to be decided is not whether the historically focused method is a perfect means of restraining aristocratic judicial Constitution writing; but whether it is the best means available in an imperfect world. Or indeed, even more narrowly than that: whether it is demonstrably much better than what Justice Stevens proposes. I think it beyond all serious dispute that it is much less subjective, and intrudes much less upon the democratic process. It is less subjective because it depends upon a body of evidence susceptible of reasoned analysis rather than a variety of vague ethico-political First Principles whose combined conclusion can be found to point in any direction the judges favor. In the most controversial matters brought before this Court — for example, the constitutionality of prohibiting abortion, assisted suicide, or homosexual sodomy, or the constitutionality of the death penalty — any historical methodology, under any plausible standard of proof, would lead to the same conclusion. Moreover, the methodological differences that divide historians, and the varying interpretive assumptions they bring to their work are nothing compared to the differences among the American people (though perhaps not among graduates of prestigious law schools) with regard to the moral judgments Justice Stevens would have courts pronounce. And whether or not special expertise is needed to answer historical questions, judges most certainly have no “comparative . . . advantage” in resolving moral disputes. What is 1024more, his approach would not eliminate, but multiply, the hard questions courts must confront, since he would not replace history with moral philosophy, but would have courts consider both.

And the Court’s approach intrudes less upon the democratic process because the rights it acknowledges are those established by a constitutional history formed by democratic decisions; and the rights it fails to acknowledge are left to be democratically adopted or rejected by the people, with the assurance that their decision is not subject to judicial revision. Justice Stevens’ approach, on the other hand, deprives the people of that power, since whatever the Constitution and laws may say, the list of protected rights will be whatever courts wish it to be. After all, he notes, the people have been wrong before and courts may conclude they are wrong in the future. . . . It is Justice Stevens’ approach, not the Court’s, that puts democracy in peril.

Justice Thomas, concurring in part and concurring in the judgment.

I agree with the Court that the Fourteenth Amendment makes the right to keep and bear arms set forth in the Second Amendment “fully applicable to the States.” I write separately because I believe there is a more straightforward path to this conclusion, one that is more faithful to the Fourteenth Amendment’s text and history.

Applying what is now a well-settled test, the plurality opinion concludes that the right to keep and bear arms applies to the States through the Fourteenth Amendment’s Due Process Clause because it is “fundamental” to the American “scheme of ordered liberty,” and “‘deeply rooted in this Nation’s history and tradition[.] ’” I agree with that description of the right. But I cannot agree that it is enforceable against the States through a clause that speaks only to “process.” Instead, the right to keep and bear arms is a privilege of American citizenship that applies to the States through the Fourteenth Amendment’s Privileges or Immunities Clause.

[Justice Thomas’s historical examination of the original meaning of the Privileges or Immunities Clause appears in Chapter 4. — Eds.]

I agree with the Court that the Second Amendment is fully applicable to the States. I do so because the right to keep and bear arms is guaranteed by the Fourteenth Amendment as a privilege of American citizenship.

Justice Stevens, dissenting. . . .

This is a substantive due process case.



I

Section 1 of the Fourteenth Amendment decrees that no State shall “deprive any person of life, liberty, or property, without due process of law.” The Court has filled thousands of pages expounding that spare text. As I read the vast corpus of substantive due process opinions, they confirm several important principles that ought to guide our resolution of this case. The principal opinion’s lengthy summary of our “incorporation” doctrine, and its implicit (and untenable) effort to wall off that doctrine from the rest of our substantive due process jurisprudence, invite a fresh survey of this old terrain.
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Substantive Content

The first, and most basic, principle established by our cases is that the rights protected by the Due Process Clause are not merely procedural in nature. . . . [T]he historical evidence suggests that, at least by the time of the Civil War if not much earlier, the phrase “due process of law” had acquired substantive content as a term of art within the legal community. This understanding is consonant with the venerable “notion that governmental authority has implied limits which preserve private autonomy,” a notion which predates the founding and which finds reinforcement in the Constitution’s Ninth Amendment, see Griswold v. Connecticut (1965) (Goldberg, J., concurring). The Due Process Clause cannot claim to be the source of our basic freedoms — no legal document ever could — but it stands as one of their foundational guarantors in our law. . . .



Liberty

The second principle woven through our cases is that substantive due process is fundamentally a matter of personal liberty. For it is the liberty clause of the Fourteenth Amendment that grounds our most important holdings in this field. It is the liberty clause that enacts the Constitution’s “promise” that a measure of dignity and self-rule will be afforded to all persons. Planned Parenthood of Southeastern Pa. v. Casey (1992). It is the liberty clause that reflects and renews “the origins of the American heritage of freedom [and] the abiding interest in individual liberty that makes certain state intrusions on the citizen’s right to decide how he will live his own life intolerable.” Fitzgerald v. Porter Memorial Hospital (CA7 1975) (Stevens, J.). Our substantive due process cases have episodically invoked values such as privacy and equality as well, values that in certain contexts may intersect with or complement a subject’s liberty interests in profound ways. But as I have observed on numerous occasions, “most of the significant [20th-century] cases raising Bill of Rights issues have, in the final analysis, actually interpreted the word ‘liberty’ in the Fourteenth Amendment.”8

It follows that the term “incorporation,” like the term “unenumerated rights,” is something of a misnomer. Whether an asserted substantive due process interest is explicitly named in one of the first eight Amendments to the Constitution or is not mentioned, the underlying inquiry is the same: We must ask whether the interest is “comprised within the term liberty.” Whitney v. California (1927) (Brandeis, J., concurring). As the second Justice Harlan has shown, ever since the Court began considering the applicability of the Bill of Rights to the States, “the Court’s usual approach has been to ground the prohibitions against state action squarely on due process, without intermediate reliance on any of the first eight Amendments.” Malloy v. Hogan (1964) (dissenting opinion).

In his own classic [concurring] opinion in Griswold, Justice Harlan memorably distilled these precedents’ lesson: “While the relevant inquiry may be aided by resort to one or more of the provisions of the Bill of Rights, it is not dependent on them or any of their radiations. The Due Process Clause of the Fourteenth Amendment stands . . . on its own bottom.” Inclusion in the Bill of Rights is neither necessary nor sufficient for an interest 1026to be judicially enforceable under the Fourteenth Amendment. This Court’s “‘selective incorporation’” doctrine is not simply “related” to substantive due process; it is a subset thereof. . . .




II

So far, I have explained that substantive due process analysis generally requires us to consider the term “liberty” in the Fourteenth Amendment, and that this inquiry may be informed by but does not depend upon the content of the Bill of Rights. How should a court go about the analysis, then? . . . Several of our most important recent decisions confirm the proposition that substantive due process analysis — from which, once again, “incorporation” analysis derives — must not be wholly backward looking. See, e.g., Lawrence v. Texas (2003) (“[H]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” . . .).16 To the extent the Court’s opinion could be read to imply that the historical pedigree of a right is the exclusive or dispositive determinant of its status under the Due Process Clause, the opinion is seriously mistaken.

A rigid historical test is inappropriate in this case, most basically, because our substantive due process doctrine has never evaluated substantive rights in purely, or even predominantly, historical terms. . . . The right to free speech, for instance, has been safeguarded from state infringement not because the States have always honored it, but because it is “essential to free government” and “to the maintenance of democratic institutions” — that is, because the right to free speech is implicit in the concept of ordered liberty. Thornhill v. Alabama (1940). While the verbal formula has varied, the Court has largely been consistent in its liberty-based approach to substantive interests outside of the adjudicatory system. As the question before us indisputably concerns such an interest, the answer cannot be found in a granular inspection of state constitutions or congressional debates.

More fundamentally, a rigid historical methodology is unfaithful to the Constitution’s command. For if it were really the case that the Fourteenth Amendment’s guarantee of liberty embraces only those rights “so rooted in our history, tradition, and practice as to require special protection,” Glucksberg, then the guarantee would serve little function, save to ratify those rights that state actors have already been according the most extensive protection. That approach is unfaithful to the expansive principle Americans laid down when they ratified the Fourteenth Amendment and to the level of generality they chose when they crafted its language; it promises an objectivity it cannot deliver and masks the value judgments that pervade any analysis of what customs, defined in what manner, are sufficiently “‘rooted’”; it countenances the most revolting injustices in the name of continuity, for we must never forget that not only slavery but also the subjugation of women and other rank forms of discrimination are part of our history; and it effaces this Court’s 1027distinctive role in saying what the law is, leaving the development and safekeeping of liberty to majoritarian political processes. It is judicial abdication in the guise of judicial modesty.

No, the liberty safeguarded by the Fourteenth Amendment is not merely preservative in nature but rather is a “dynamic concept.” Stevens, The Bill of Rights. Its dynamism provides a central means through which the Framers enabled the Constitution to “endure for ages to come,” McCulloch v. Maryland (1819), a central example of how they “wisely spoke in general language and left to succeeding generations the task of applying that language to the unceasingly changing environment in which they would live,” Rehnquist, The Notion of a Living Constitution, 54 Tex. L. Rev. 693, 694 (1976). “The task of giving concrete meaning to the term ‘liberty,’” I have elsewhere explained at some length, “was a part of the work assigned to future generations.” Stevens, The Third Branch of Liberty, 41 U. Miami L. Rev. 277, 291 (1986). The judge who would outsource the interpretation of “liberty” to historical sentiment has turned his back on a task the Constitution assigned to him and drained the document of its intended vitality. . . .



IV

The question in this case, then, is not whether the Second Amendment right to keep and bear arms (whatever that right’s precise contours) applies to the States because the Amendment has been incorporated into the Fourteenth Amendment. It has not been. The question, rather, is whether the particular right asserted by petitioners applies to the States because of the Fourteenth Amendment itself, standing on its own bottom. And to answer that question, we need to determine, first, the nature of the right that has been asserted and, second, whether that right is an aspect of Fourteenth Amendment “liberty.” Even accepting the Court’s holding in Heller, it remains entirely possible that the right to keep and bear arms identified in that opinion is not judicially enforceable against the States, or that only part of the right is so enforceable. . . .



V

While I agree with the Court that our substantive due process cases offer a principled basis for holding that petitioners have a constitutional right to possess a usable firearm in the home, I am ultimately persuaded that a better reading of our case law supports the city of Chicago. I would not foreclose the possibility that a particular plaintiff — say, an elderly widow who lives in a dangerous neighborhood and does not have the strength to operate a long gun — may have a cognizable liberty interest in possessing a handgun. But I cannot accept petitioners’ broader submission. A number of factors, taken together, lead me to this conclusion.

First, firearms have a fundamentally ambivalent relationship to liberty. Just as they can help homeowners defend their families and property from intruders, they can help thugs and insurrectionists murder innocent victims. The threat that firearms will be misused is far from hypothetical, for gun crime has devastated many of our communities. . . .

Hence, in evaluating an asserted right to be free from particular gun-control regulations, liberty is on both sides of the equation. Guns may be useful for self-defense, as well as for hunting and sport, but they also have a unique potential to facilitate death and destruction 1028and thereby to destabilize ordered liberty. Your interest in keeping and bearing a certain firearm may diminish my interest in being and feeling safe from armed violence. And while granting you the right to own a handgun might make you safer on any given day — assuming the handgun’s marginal contribution to self-defense outweighs its marginal contribution to the risk of accident, suicide, and criminal mischief — it may make you and the community you live in less safe overall, owing to the increased number of handguns in circulation. It is at least reasonable for a democratically elected legislature to take such concerns into account in considering what sorts of regulations would best serve the public welfare. . . .

Second, the right to possess a firearm of one’s choosing is different in kind from the liberty interests we have recognized under the Due Process Clause. Despite the plethora of substantive due process cases that have been decided in the post-Lochner century, I have found none that holds, states, or even suggests that the term “liberty” encompasses either the common-law right of self-defense or a right to keep and bear arms. I do not doubt for a moment that many Americans feel deeply passionate about firearms, and see them as critical to their way of life as well as to their security. Nevertheless, it does not appear to be the case that the ability to own a handgun, or any particular type of firearm, is critical to leading a life of autonomy, dignity, or political equality: The marketplace offers many tools for self-defense, even if they are imperfect substitutes, and neither petitioners nor their amici make such a contention. Petitioners’ claim is not the kind of substantive interest, accordingly, on which a uniform, judicially enforced national standard is presumptively appropriate.

Indeed, in some respects the substantive right at issue may be better viewed as a property right. Petitioners wish to acquire certain types of firearms, or to keep certain firearms they have previously acquired. Interests in the possession of chattels have traditionally been viewed as property interests subject to definition and regulation by the States. Under that tradition, Chicago’s ordinance is unexceptional.37

The liberty interest asserted by petitioners is also dissimilar from those we have recognized in its capacity to undermine the security of others. To be sure, some of the Bill of Rights’ procedural guarantees may place “restrictions on law enforcement” that have “controversial public safety implications.” (plurality opinion). But those implications are generally quite attenuated. A defendant’s invocation of his right to remain silent, to confront a witness, or to exclude certain evidence cannot directly cause any threat. The defendant’s liberty interest is constrained by (and is itself a constraint on) the adjudicatory process. The link between handgun ownership and public safety is much tighter. The handgun is itself a tool for crime; the handgun’s bullets are the violence.

Similarly, it is undeniable that some may take profound offense at a remark made by the soapbox speaker, the practices of another religion, or a gay couple’s choice to have intimate relations. But that offense is moral, psychological, or theological in nature; the 1029actions taken by the rights-bearers do not actually threaten the physical safety of any other person. Firearms may be used to kill another person. If a legislature’s response to dangerous weapons ends up impinging upon the liberty of any individuals in pursuit of the greater good, it invariably does so on the basis of more than the majority’s “‘own moral code,’” Lawrence. . . .

Third, the experience of other advanced democracies, including those that share our British heritage, undercuts the notion that an expansive right to keep and bear arms is intrinsic to ordered liberty. Many of these countries place restrictions on the possession, use, and carriage of firearms far more onerous than the restrictions found in this Nation. . . . While the “American perspective” must always be our focus, it is silly — indeed, arrogant — to think we have nothing to learn about liberty from the billions of people beyond our borders.

Fourth, . . . [e]ven accepting the Heller Court’s view that the Amendment protects an individual right to keep and bear arms disconnected from militia service, it remains undeniable that “the purpose for which the right was codified” was “to prevent elimination of the militia.” Heller. It was the States, not private persons, on whose immediate behalf the Second Amendment was adopted. Notwithstanding the Heller Court’s efforts to write the Second Amendment’s preamble out of the Constitution, the Amendment still serves the structural function of protecting the States from encroachment by an overreaching Federal Government.

The Second Amendment, in other words, “is a federalism provision” . . . directed at preserving the autonomy of the sovereign States, and its logic therefore “resists” incorporation by a federal court against the States. No one suggests that the Tenth Amendment, which provides that powers not given to the Federal Government remain with “the States,” applies to the States; such a reading would border on incoherent, given that the Tenth Amendment exists (in significant part) to safeguard the vitality of state governance. The Second Amendment is no different. . . .

Fifth, although it may be true that Americans’ interest in firearm possession and state-law recognition of that interest are “deeply rooted” in some important senses, it is equally true that the States have a long and unbroken history of regulating firearms. The idea that States may place substantial restrictions on the right to keep and bear arms short of complete disarmament is, in fact, far more entrenched than the notion that the Federal Constitution protects any such right. . . . From the early days of the Republic, through the Reconstruction era, to the present day, States and municipalities have placed extensive licensing requirements on firearm acquisition, restricted the public carriage of weapons, and banned altogether the possession of especially dangerous weapons, including handguns. After the 1860’s just as before, the state courts almost uniformly upheld these measures. . . .

Finally, even apart from the States’ long history of firearms regulation and its location at the core of their police powers, this is a quintessential area in which federalism ought to be allowed to flourish without this Court’s meddling. . . . Few issues of public policy are subject to such intensive and rapidly developing empirical controversy as gun control. Chicago’s handgun ban, in itself, has divided researchers. Of course, on some matters the Constitution requires that we ignore such pragmatic considerations. But the Constitution’s text, history, and structure are not so clear on the matter before us — as 1030evidenced by the groundbreaking nature of today’s fractured decision — and this Court lacks both the technical capacity and the localized expertise to assess “the wisdom, need, and propriety” of most gun control measures. Griswold. . . .



VII

The fact that the right to keep and bear arms appears in the Constitution should not obscure the novelty of the Court’s decision to enforce that right against the States. By its terms, the Second Amendment does not apply to the States; read properly, it does not even apply to individuals outside of the militia context. The Second Amendment was adopted to protect the States from federal encroachment. And the Fourteenth Amendment has never been understood by the Court to have “incorporated” the entire Bill of Rights. There was nothing foreordained about today’s outcome.

Although the Court’s decision in this case might be seen as a mere adjunct to its decision in Heller, the consequences could prove far more destructive — quite literally — to our Nation’s communities and to our constitutional structure. Thankfully, the Second Amendment right identified in Heller and its newly minted Fourteenth Amendment analogue are limited, at least for now, to the home. But neither the “assurances” provided by the plurality, nor the many historical sources cited in its opinion should obscure the reality that today’s ruling marks a dramatic change in our law — or that the Justices who have joined it have brought to bear an awesome amount of discretion in resolving the legal question presented by this case. . . .

Accordingly, I respectfully dissent.

Justice Breyer, with whom Justice Ginsburg and Justice Sotomayor join, dissenting.

In my view, Justice Stevens has demonstrated that the Fourteenth Amendment’s guarantee of “substantive due process” does not include a general right to keep and bear firearms for purposes of private self-defense. . . . The Court, however, does not expressly rest its opinion upon “substantive due process” concerns. Rather, it directs its attention to this Court’s “incorporation” precedents and asks whether the Second Amendment right to private self-defense is “fundamental” so that it applies to the States through the Fourteenth Amendment.

I shall therefore separately consider the question of “incorporation.” I can find nothing in the Second Amendment’s text, history, or underlying rationale that could warrant characterizing it as “fundamental” insofar as it seeks to protect the keeping and bearing of arms for private self-defense purposes. Nor can I find any justification for interpreting the Constitution as transferring ultimate regulatory authority over the private uses of firearms from democratically elected legislatures to courts or from the States to the Federal Government. I therefore conclude that the Fourteenth Amendment does not “incorporate” the Second Amendment’s right “to keep and bear Arms.” . . .

Read in the majority’s favor, the historical evidence is at most ambiguous. And, in the absence of any other support for its conclusion, ambiguous history cannot show that the Fourteenth Amendment incorporates a private right of self-defense against the States.

With respect, I dissent.
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C. THE RIGHT TO KEEP AND BEAR ARMS IN THE LOWER COURTS

ASSIGNMENT 3

Under the Heller and McDonald decisions, the right to keep and bear arms applies to both the federal and state governments. Subsequently, the lower courts had to evaluate the constitutionality of gun regulations that fall short of a complete ban. In this section, we consider two Seventh Circuit cases decided eight years apart: Ezell v. City of Chicago (2011) and Kanter v. Barr (2019). During this time, the Supreme Court did not decide any gun cases.


STUDY GUIDE


	In Ezell v. City of Chicago, the Court of Appeals for the Seventh Circuit attempted to identify an appropriate approach to scrutinizing gun regulations. The Seventh Circuit declined to borrow the “undue burden” approach from the abortion line of cases, as the Ninth Circuit had already done. Instead the Seventh Circuit adopted reasoning from First Amendment doctrine to evaluate Chicago’s ban on gun ranges within the city limits.

	Could the Chicago statute be considered actually “irrational”?










Ezell v. City of Chicago 651 F.3d 684 (7th Cir. 2011)

Sykes, Circuit Judge. . . .

In the wake of McDonald, the Chicago City Council lifted the City’s laws banning handgun possession and adopted the Responsible Gun Owners Ordinance in their place. The plaintiffs here challenge the City Council’s treatment of firing ranges. The Ordinance mandates one hour of range training as a prerequisite to lawful gun ownership, yet at the same time prohibits all firing ranges in the city. . . .


1. Heller, McDonald, and a Framework for Second Amendment Litigation

It’s true that Second Amendment litigation is new, and Chicago’s ordinance is unlike any firearms law that has received appellate review since Heller. But that doesn’t mean we are without a framework for how to proceed. The Supreme Court’s approach to deciding  1032Heller points in a general direction. Although the critical question in Heller — whether the Amendment secures an individual or collective right — was interpretive rather than doctrinal, the Court’s decision method is instructive.


Diane Sykes was a trial judge on the Milwaukee County Circuit Court who tried both civil and criminal cases. She was elected to the Supreme Court of Wisconsin. President George W. Bush appointed her to the Seventh Circuit Court of Appeals. She graduated from Northwestern’s Medill School of Journalism and worked as a reporter for the Milwaukee Journal. Sykes later attended Marquette Law School.



With little precedent to synthesize, Heller focused almost exclusively on the original public meaning of the Second Amendment, consulting the text and relevant historical materials to determine how the Amendment was understood at the time of ratification. This inquiry led the Court to conclude that the Second Amendment secures a pre-existing natural right to keep and bear arms; that the right is personal and not limited to militia service; and that the “central component of the right” is the right of armed self-defense, most notably in the home. Heller. On this understanding the Court invalidated the District of Columbia’s ban on handgun possession, as well as its requirement that all firearms in the home be kept inoperable. The Court said these laws were unconstitutional “[u]nder any . . . standard[] of scrutiny” because “the inherent right of self defense has been central to the Second Amendment right” and the District’s restrictions “extend[] . . . to the home, where the need for defense of self, family, and property is most acute.” Id. That was enough to decide the case. The Court resolved the Second Amendment challenge in Heller without specifying any doctrinal “test” for resolving future claims.

For our purposes, however, we know that Heller’s reference to “any standard of scrutiny” means any heightened standard of scrutiny; the Court specifically excluded rational-basis review. Id. (“If all that was required to overcome the right to keep and bear arms was a rational basis, the Second Amendment would be redundant with the separate constitutional prohibitions on irrational laws, and would have no effect.”). Beyond that, the Court was not explicit about how Second Amendment challenges should be adjudicated now that the historic debate about the Amendment’s status as an individual-rights guarantee has been settled. Instead, the Court concluded that “whatever else [the Second Amendment] leaves to future evaluation, it surely elevates above all other interests the right of law-abiding, responsible citizens to use arms in defense of hearth and home.” Id.

And in a much-noted passage, the Court carved out some exceptions:


[N]othing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.



Id. The Court added that this list of “presumptively lawful regulatory measures” was illustrative, not exhaustive. Id.

These now-familiar passages from Heller hold several key insights about judicial review of laws alleged to infringe Second Amendment rights. First, the threshold inquiry in some Second Amendment cases will be a “scope” question: Is the restricted activity protected 1033by the Second Amendment in the first place? The answer requires a textual and historical inquiry into original meaning. Heller (“Constitutional rights are enshrined with the scope they were understood to have when the people adopted them, whether or not future legislatures or (yes) even future judges think that scope too broad.”); McDonald (“[T]he scope of the Second Amendment right” is determined by textual and historical inquiry, not interest-balancing.).

McDonald confirms that when state-or local-government action is challenged, the focus of the original-meaning inquiry is carried forward in time; the Second Amendment’s scope as a limitation on the States depends on how the right was understood when the Fourteenth Amendment was ratified. Setting aside the ongoing debate about which part of the Fourteenth Amendment does the work of incorporation, and how, this wider historical lens is required if we are to follow the Court’s lead in resolving questions about the scope of the Second Amendment by consulting its original public meaning as both a starting point and an important constraint on the analysis.11


[image: Photograph of Rhonda Ezell posing with a large rifle]

Rhonda Ezell (Photo: Oleg Volk)

The Supreme Court’s free-speech jurisprudence contains a parallel for this kind of threshold “scope” inquiry. The Court has long recognized that certain “well-defined and narrowly limited classes of speech” — e.g., obscenity, defamation, fraud, incitement — are categorically “outside the reach” of the First Amendment. United States v. Stevens (2010); see also Brown v. Entm’t Merchants Ass’n (June 27, 2011). When the Court has “identified categories of speech as fully outside the protection of the First Amendment, it has not been on the basis of a simple cost-benefit analysis.” Stevens. Instead, some categories of speech are unprotected as a matter of history and legal tradition. Id. So too with the Second Amendment.

Heller suggests that some federal gun laws will survive Second Amendment challenge because they regulate activity falling outside the terms of the right as publicly understood when the Bill of Rights was ratified; McDonald confirms that if the claim 1034concerns a state or local law, the “scope” question asks how the right was publicly understood when the Fourteenth Amendment was proposed and ratified. Accordingly, if the government can establish that a challenged firearms law regulates activity falling outside the scope of the Second Amendment right as it was understood at the relevant historical moment — 1791 or 1868 — then the analysis can stop there; the regulated activity is categorically unprotected, and the law is not subject to further Second Amendment review.

If the government cannot establish this — if the historical evidence is inconclusive or suggests that the regulated activity is not categorically unprotected — then there must be a second inquiry into the strength of the government’s justification for restricting or regulating the exercise of Second Amendment rights. Heller’s reference to “any . . . standard[] of scrutiny” suggests as much. McDonald emphasized that the Second Amendment “limits[,] but by no means eliminates,” governmental discretion to regulate activity falling within the scope of the right. Deciding whether the government has transgressed the limits imposed by the Second Amendment — that is, whether it has “infringed” the right to keep and bear arms — requires the court to evaluate the regulatory means the government has chosen and the public-benefits end it seeks to achieve. Borrowing from the Court’s First Amendment doctrine, the rigor of this judicial review will depend on how close the law comes to the core of the Second Amendment right and the severity of the law’s burden on the right.*

Both Heller and McDonald suggest that broadly prohibitory laws restricting the core Second Amendment right — like the handgun bans at issue in those cases, which prohibited handgun possession even in the home — are categorically unconstitutional. Heller (“We know of no other enumerated constitutional right whose core protection has been subjected to a freestanding ‘interest-balancing’ approach.”). For all other cases, however, we are left to choose an appropriate standard of review from among the heightened standards of scrutiny the Court applies to governmental actions alleged to infringe enumerated constitutional rights; the answer to the Second Amendment “infringement” question depends on the government’s ability to satisfy whatever standard of means-end scrutiny is held to apply. . . .12
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2. Applying the Framework to Chicago’s Firing Range Ban

The plaintiffs challenge only the City’s ban on firing ranges, so our first question is whether range training is categorically unprotected by the Second Amendment. Heller and McDonald suggest to the contrary. The Court emphasized in both cases that the “central component” of the Second Amendment is the right to keep and bear arms for defense of self, family, and home. Heller. The right to possess firearms for protection implies a corresponding right to acquire and maintain proficiency in their use; the core right wouldn’t mean much without the training and practice that make it effective. . . . Indeed, the City considers live firing-range training so critical to responsible firearm ownership that it mandates this training as a condition of lawful firearm possession. At the same time, however, the City insists in this litigation that range training is categorically outside the scope of the Second Amendment and may be completely prohibited.

There is an obvious contradiction here, but we will set it aside for the moment and consider the City’s support for its categorical position. The City points to a number of founding-era, antebellum, and Reconstruction state and local laws that limited the discharge of firearms in urban environments. . . . [These and other examples provided by the City fall] far short of establishing that target practice is wholly outside the Second Amendment as it was understood when incorporated as a limitation on the States.

We proceed, then, to the second inquiry, which asks whether the City’s restriction on range training survives Second Amendment scrutiny. As we have explained, this requires us to select an appropriate standard of review. Although the Supreme Court did not do so in either Heller or McDonald, the Court did make it clear that the deferential rational-basis standard is out, and with it the presumption of constitutionality. Heller (citing United States v. Carolene Prods., [footnote 4] (1938)). This necessarily means that the City bears the burden of justifying its action under some heightened standard of judicial review. . . .

The City urges us to import the “undue burden” test from the Court’s abortion cases, see, e.g., Planned Parenthood of Se. Pa. v. Casey (1992), but we decline the invitation. Both Heller and McDonald suggest that First Amendment analogues are more appropriate, and on the strength of that suggestion, we and other circuits have already begun to adapt First Amendment doctrine to the Second Amendment context.

In free-speech cases, the applicable standard of judicial review depends on the nature and degree of the governmental burden on the First Amendment right and sometimes also on the specific iteration of the right. For example, “[c]ontent-based regulations are presumptively invalid,” R.A.V. v. City of St. Paul (1992), and thus get strict scrutiny, which means that the law must be narrowly tailored to serve a compelling governmental interest. Likewise, “[l]aws that burden political speech are subject to strict scrutiny.” Citizens United v. Fed. Election Comm’n (2010). On the other hand, “time, place, and manner” regulations on speech need only be “reasonable” and “justified without reference to the content of the regulated speech.” Ward v. Rock Against Racism (1989). . . .

Labels aside, we can distill this First Amendment doctrine and extrapolate a few general principles to the Second Amendment context. First, a severe burden on the core Second Amendment right of armed self-defense will require an extremely strong 1036public-interest justification and a close fit between the government’s means and its end. Second, laws restricting activity lying closer to the margins of the Second Amendment right, laws that merely regulate rather than restrict, and modest burdens on the right may be more easily justified. How much more easily depends on the relative severity of the burden and its proximity to the core of the right.

In United States v. Skoien (7th Cir. 2010) (en banc) we required a “form of strong showing” — a/k/a “intermediate scrutiny” — in a Second Amendment challenge to a prosecution under 18 U.S.C. §922(g)(9), which prohibits the possession of firearms by persons convicted of a domestic-violence misdemeanor. We held that “logic and data” established a “substantial relation” between dispossessing domestic-violence misdemeanants and the important governmental goal of “preventing armed mayhem.” Intermediate scrutiny was appropriate in Skoien because the claim was not made by a “law-abiding, responsible citizen” as in Heller; nor did the case involve the central self-defense component of the right.

Here, in contrast, the plaintiffs are the “law-abiding, responsible citizens” whose Second Amendment rights are entitled to full solicitude under Heller, and their claim comes much closer to implicating the core of the Second Amendment right. The City’s firing-range ban is not merely regulatory; it prohibits the “law-abiding, responsible citizens” of Chicago from engaging in target practice in the controlled environment of a firing range. This is a serious encroachment on the right to maintain proficiency in firearm use, an important corollary to the meaningful exercise of the core right to possess firearms for self-defense.

That the City conditions gun possession on range training is an additional reason to closely scrutinize the range ban. All this suggests that a more rigorous showing than that applied in Skoien should be required, if not quite “strict scrutiny.” To be appropriately respectful of the individual rights at issue in this case, the City bears the burden of establishing a strong public-interest justification for its ban on range training: The City must establish a close fit between the range ban and the actual public interests it serves, and also that the public’s interests are strong enough to justify so substantial an encumbrance on individual Second Amendment rights. Stated differently, the City must demonstrate that civilian target practice at a firing range creates such genuine and serious risks to public safety that prohibiting range training throughout the city is justified.

At this stage of the proceedings, the City has not come close to satisfying this standard. In the district court, the City presented no data or expert opinion to support the range ban, so we have no way to evaluate the seriousness of its claimed public-safety concerns. Indeed, on this record those concerns are entirely speculative and, in any event, can be addressed through sensible zoning and other appropriately tailored regulations. . . .

Perhaps the City can muster sufficient evidence to justify banning firing ranges everywhere in the city, though that seems quite unlikely. As the record comes to us at this stage of the proceedings, the firing-range ban is wholly out of proportion to the public interests the City claims it serves. Accordingly, the plaintiffs’ Second Amendment claim has a strong likelihood of success on the merits. . . .
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STUDY GUIDE


	In Kanter v. Barr, the Seventh Circuit held that the federal government could deny a non-violent felon the right to possess a firearm. Is this opinion consistent with Heller? What level of scrutiny did the majority apply?

	Judge Amy Coney Barrett dissented from the majority opinion. Why did she conclude that the felon dispossession statute violated the Second Amendment?

	In 2020, President Trump nominated Judge Barrett to the United States Supreme Court. During her confirmation hearing, several Senators asked Barrett about her Kanter dissent.

	In December 2020, President Trump pardoned the plaintiff in this case, Rickey I. Kanter.







Kanter v. Barr 919 F.3d 437 (7th Cir. 2019)

Flaum, Circuit Judge.

Rickey I. Kanter pleaded guilty to one count of mail fraud under 18 U.S.C. §1341. Due to his felony conviction, he is prohibited from possessing a firearm under both federal and Wisconsin law. At issue in this case is whether the felon dispossession statutes — 18 U.S.C. §922(g)(1) and Wis. Stat. §941.29(1m) — violate the Second Amendment as applied to Kanter. Even if Kanter could bring an as-applied challenge, the government has met its burden of establishing that the felon dispossession statutes are substantially related to an important government interest. We therefore affirm the district court.


I. Background


A. Federal and Wisconsin Felon Dispossession Statutes

Section 922(g)(1) prohibits firearm possession by persons convicted of “a crime punishable by imprisonment for a term exceeding one year.” State misdemeanors are included under the statute if they are punishable by more than two years in prison. However, the statute excludes anyone convicted of “any Federal or State offenses pertaining to antitrust violations, unfair trade practices, restraints of trade, or other similar offenses relating to the regulation of business practices.” Moreover, “[a]ny conviction which has been expunged, or set aside or for which a person has been pardoned or has had civil rights restored” is not a conviction for purposes of the statute.

Although the firearms prohibition generally applies for life, the statute includes a “safety valve” that permits individuals to apply to the Attorney General for restoration of their firearms rights. Logan v. United States (2007). Specifically, the Attorney General 1038may remove the prohibition on a case-by-case basis if an applicant sufficiently establishes “that the circumstances regarding the disability, and the applicant’s record and reputation, are such that the applicant will not be likely to act in a manner dangerous to public safety and that the granting of the relief would not be contrary to the public interest.” 18 U.S.C. §925(c).

Since 1992, however, “Congress has repeatedly barred the Attorney General from using appropriated funds ‘to investigate or act upon [relief] applications,’” rendering the provision “inoperative.” Logan. The Committee on Appropriations eliminated funding because the restoration procedure under §925(c) was “a very difficult task” that required ATF officials to “spend many hours investigating a particular applicant for relief.” Even then, there was “no way to know with any certainty whether the applicant [was] still a danger to public safety.” Accordingly, ATF officials were effectively “required to guess whether a convicted felon . . . [could] be entrusted with a firearm.” Moreover, they were “forced to make these decisions knowing that a mistake could have devastating consequences for innocent citizens.” Ultimately, the Committee determined that “the $3.75 million and the 40 man-years annually spent investigating and acting upon these applications for relief would be better utilized by ATF in fighting violent crime.” The Committee addressed the funding issue again in 1995, adding that “too many of these felons whose gun ownership rights were restored went on to commit violent crimes with firearms.”

In 1981, Wisconsin adopted its own felon dispossession law. Section 941.29(1m) prohibits an individual from possessing a firearm if he has “been convicted of a felony in” Wisconsin or “a crime elsewhere that would be a felony” in Wisconsin.



B. Factual Background

Kanter lives in Mequon, Wisconsin. He was previously the owner, operator, and CEO of Rikco International, LLC. Rikco International, which did business as “Dr. Comfort,” manufactured therapeutic shoes and inserts for individuals with diabetes and severe foot disease. The company marketed the shoes and inserts to podiatrists, who in turn sold them to individual consumers. Most of the shoes and inserts were billed to, and paid for by, Medicare. Medicare only paid for inserts that met certain thickness and hardness standards.

In April 2004, Kanter submitted his inserts to Medicare to determine whether they met those requirements. Medicare rejected Kanter’s inserts because they were too thin. Kanter then submitted revised samples, which Medicare approved. However, Kanter continued to sell the noncompliant inserts while representing that they were Medicare-approved. All told, Medicare paid Kanter’s company $375,000 for the noncompliant inserts.

On May 24, 2011, Kanter pleaded guilty to one count of mail fraud based on a shipment of the noncompliant inserts to a podiatrist in Florida. [The mail fraud statute] carries a maximum penalty of twenty years in prison and a $250,000 fine. Kanter was sentenced to one year and one day in prison and two years of supervised release. He was also ordered to pay a criminal penalty of $50,000, and he reimbursed Medicare over $27 million in a related civil settlement.
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Kanter has since served his time and paid his criminal penalty, and he has not been charged with any additional criminal activity. However, because of his felony conviction, he is permanently prohibited from owning a firearm under federal and Wisconsin law.



C. Procedural Background

Kanter brought suit in the Eastern District of Wisconsin, arguing that 18 U.S.C. §922(g)(1) and Wis. Stat. §941.29(1m) are unconstitutional under the Second Amendment as applied to him. The United States moved to dismiss his claim under Rule 12(b)(6), and Wisconsin moved for judgment on the pleadings under Rule 12(c). In response, Kanter moved for summary judgment, arguing that his status as a nonviolent offender with no other criminal record meant that both statutes were unconstitutional as applied to him.

The district court . . . denied Kanter’s motion. In so doing, the district court held that, even assuming felons are entitled to Second Amendment protection, the application of the federal and Wisconsin felon dispossession laws to Kanter is substantially related to the government’s important interest in preventing gun violence. The court reasoned that Congress and the Wisconsin legislature are entitled to categorically disqualify all felons — even nonviolent felons like Kanter — because both have found that such individuals are more likely to abuse firearms. The court also noted that this “bright line categorical approach . . . allows for uniform application and ease of administration.” The district court entered judgment on January 2, 2018, and this appeal followed.




II. Discussion


A. Legal Standard2

The Second Amendment states: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. Const. amend. II. In District of Columbia v. Heller, the Supreme Court identified the “core” of the Second Amendment as “the right of law-abiding, responsible citizens to use arms in defense of hearth and home.” Accordingly, the Court concluded that Washington D.C.’s ban on handgun possession in the home violated the Second Amendment.

However, the Court also made clear that “the right secured by the Second Amendment is not unlimited.” Although the Court did not “undertake an exhaustive historical analysis . . . of the full scope of the Second Amendment,” it said that “nothing in [its] opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill.” It described such prohibitions as “presumptively lawful regulatory measures.” Two years later, in McDonald v. City of Chicago, the Court “repeat[ed] [its] assurances” that felon dispossession laws remain valid.

After Heller, we developed a two-step test for Second Amendment challenges. “The threshold question is whether the regulated activity falls within the scope of the Second 1040Amendment.” Ezell v. City of Chicago (7th Cir. 2017) (“Ezell II”). “This is a textual and historical inquiry; if the government can establish that the challenged law regulates activity falling outside the scope of the right as originally understood, then ‘the regulated activity is categorically unprotected, and the law is not subject to further Second Amendment review.’” Id. (quoting Ezell v. City of Chicago (7th Cir. 2011) (“Ezell I”)).

However, “if the historical evidence is inconclusive or suggests that the regulated activity is not categorically unprotected[,] then there must be a second inquiry into the strength of the government’s justification for restricting or regulating the exercise of Second Amendment rights.” Id. (quoting Ezell I). At step two, we evaluate “the regulatory means the government has chosen and the public-benefits end it seeks to achieve.” Id. (quoting Ezell I). The rigor of the review is dependent on “how close the law comes to the core of the Second Amendment right and the severity of the law’s burden on the right.” Id. (quoting Ezell I). “Severe burdens” on this core right “require a very strong public-interest justification and a close means-end fit; lesser burdens, and burdens on activity lying closer to the margins of the right, are more easily justified.” The government has the burden “of justifying its law under a heightened standard of scrutiny; rational-basis review does not apply.” We have consistently described step two as “akin to intermediate scrutiny” and have required the government to show that the challenged statute is substantially related to an important governmental objective. . . .



C. Step One: The Historical Evidence Is Inconclusive as to Whether Felons Were Categorically Excluded from the Second Amendment’s Scope

The first question is whether nonviolent felons as a class historically enjoyed Second Amendment rights. Heller did not answer this question. True, “some of Heller’s language does link Second Amendment rights with the notion[] of ‘law-abiding citizens.’” Heller (observing that the “core” of the Second Amendment right is “the right of law-abiding, responsible citizens to use arms in defense of hearth and home”). The Heller Court also cautioned that nothing in its decision “should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons,” which it referred to as “presumptively lawful.” Moreover, the Court mentioned that certain individuals may be “disqualified from the exercise of Second Amendment rights.” However, the Court never actually addressed the historical pedigree of felon dispossession laws. Accordingly, we have refused to read too much into the Court’s “precautionary language.” . . .

To be sure, although we have not expressly decided this issue before, we have suggested that felons were not historically understood to have Second Amendment rights. For example, in Skoien, which involved domestic violence misdemeanants, we explained that some “categorical limits” on firearm possession were “part of the original meaning” of the Second Amendment. Similarly, in United States v. Yancey, we opined that “most scholars of the Second Amendment agree that the right to bear arms was tied to the concept of a virtuous citizenry and that, accordingly, the government could disarm ‘unvirtuous citizens,’” including felons.6
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If, as we suggested in Yancey and as most scholars have concluded, the founders conceived of the right to bear arms as belonging only to virtuous citizens, even nonviolent felons like Kanter would fall outside the scope of the Second Amendment.

. . . On the other hand, as Judge Sykes observed in her dissent in Skoien, there is scholarly “disagree[ment] about the extent to which felons . . . were considered excluded from the right to bear arms during the founding era,” and “[t]he historical evidence is inconclusive at best.” Skoien (Sykes, J., dissenting) (emphasis omitted). If the founders were really just concerned about dangerousness, not a lack of virtue, nonviolent felons like Kanter arguably fall within the scope of the Second Amendment’s protections.

Ultimately, we need not resolve this difficult issue regarding the historical scope of the Second Amendment to dispose of this case. Instead, we proceed to the means-end scrutiny of the government’s objectives.



D. Step Two: The Felon Dispossession Statutes Survive Intermediate Scrutiny

Categorical prohibitions on the possession of firearms by felons are “presumptively lawful,” even in disqualifying nonviolent felons like Kanter. But because “Heller referred to felon disarmament bans only as ‘presumptively lawful,’” we require the government to “prov[e] ‘the constitutionality of §922(g)(1) . . . using the intermediate scrutiny framework.’” [United States v. Williams (7th Cir. 2010).]

To survive intermediate scrutiny at step two, the government must show that the felon dispossession statute is substantially related to an important governmental objective. Consistent with how we apply intermediate scrutiny in the First Amendment context, the “fit” between the challenged regulation and the asserted governmental objective need only “be reasonable, not perfect.” United States v. Marzzarella (3d Cir. 2010).

The government has met its burden in this case. First, Kanter concedes that the government’s objective in passing §922(g)(1) was an important one. The government identifies its interest as preventing gun violence by keeping firearms away from persons, such as those convicted of serious crimes, who might be expected to misuse them. This formulation of the government’s interest is consistent with our precedent in this area. And we have previously held that this interest is “without doubt an important one.” Yancey.

Second, the government has shown that prohibiting even nonviolent felons like Kanter from possessing firearms is substantially related to its interest in preventing gun 1042violence. . . . For example, one study of 210,886 nonviolent offenders found that about one in five were rearrested for a violent crime within three years of his or her release. A separate study found that 28.5 percent of nonviolent property offenders — a category that includes fraud convictions — were rearrested for a violent offense within five years of their release. . . .

Kanter’s only response to the government’s statistical studies is that they are not tailored enough to his “individual circumstances.” Specifically, Kanter asks the Court “to consider the fact that [he] is a first-time, non-violent offender with no history of violence, firearm misuses, or subsequent convictions.” Kanter also points out that he is “employed, married, and does not use illicit drugs, all of which correspond with lower rates of recidivism.” In short, Kanter argues that to meet its burden the government must show “a substantial relationship between denying Mr. Kanter a firearm and furthering the government’s objective of preventing firearm misuse and armed violence.”

Kanter is mistaken. In Skoien we held that “Congress is not limited to case-by-case exclusions of persons who have been shown to be untrustworthy with weapons, nor need these limits be established by evidence presented in court. Heller did not suggest that disqualifications would be effective only if the statute’s benefits are first established by admissible evidence.” Of course, not all nonviolent felons will later commit a violent crime with a firearm. In that sense, the statute is “somewhat over-inclusive.” United States v. Chapman (4th Cir. 2012). However, that “does not undermine [the statute’s] constitutionality . . . because it merely suggests that the fit is not a perfect one; a reasonable fit is all that is required under intermediate scrutiny.” . . .

At bottom, the fact-specific inquiry Kanter asks this Court to undertake is “a function best performed by the Executive, which, unlike courts, is institutionally equipped for conducting a neutral, wide-ranging investigation.” U.S. v. Bean (2002). Moreover, “[i]n the context of firearm regulation, the legislature is far better equipped than the judiciary to make sensitive public policy judgments (within constitutional limits) concerning the dangers in carrying firearms and the manner to combat those risks.” Schrader v. Holder (D.C. Cir. 2013).

In sum, the government has established that the felon dispossession statutes are substantially related to the important governmental objective of keeping firearms away those convicted of serious crimes. Because Kanter was convicted of a serious federal felony for conduct broadly understood to be criminal, his challenge to the constitutionality of §922(g)(1) is without merit.




III. Conclusion

For the foregoing reasons, we Affirm the judgment of the district court.

Barrett, Circuit Judge, dissenting.

History is consistent with common sense: it demonstrates that legislatures have the power to prohibit dangerous people from possessing guns. But that power extends only to people who are dangerous. Founding-era legislatures did not strip felons of the right to bear arms simply because of their status as felons. Nor have the parties introduced any evidence that founding-era legislatures imposed virtue-based restrictions on the right; such restrictions applied to civic rights like voting and jury service, not to 1043individual rights like the right to possess a gun. In 1791 — and for well more than a century afterward — legislatures disqualified categories of people from the right to bear arms only when they judged that doing so was necessary to protect the public safety.

18 U.S.C. §922(g)(1) and Wisconsin Statute §941.29(1m) would stand on solid footing if their categorical bans were tailored to serve the governments’ undeniably compelling interest in protecting the public from gun violence. But their dispossession of all felons — both violent and nonviolent — is unconstitutional as applied to Kanter, who was convicted of mail fraud for falsely representing that his company’s therapeutic shoe inserts were Medicare-approved and billing Medicare accordingly. Neither Wisconsin nor the United States has introduced data sufficient to show that disarming all nonviolent felons substantially advances its interest in keeping the public safe. Nor have they otherwise demonstrated that Kanter himself shows a proclivity for violence. Absent evidence that he either belongs to a dangerous category or bears individual markers of risk, permanently disqualifying Kanter from possessing a gun violates the Second Amendment.1



I.

At the outset, it is worth clarifying a conceptual point. There are competing ways of approaching the constitutionality of gun dispossession laws. Some maintain that there are certain groups of people — for example, violent felons — who fall entirely outside the Second Amendment’s scope. See, e.g., Binderup v. Attorney Gen. U.S. (3d Cir. 2016) (en banc) (Hardiman, J.) (“[T]he Founders understood that not everyone possessed Second Amendment rights. These appeals require us to decide who count among ‘the people’ entitled to keep and bear arms.”). Others maintain that all people have the right to keep and bear arms but that history and tradition support Congress’s power to strip certain groups of that right. See Eugene Volokh, Implementing the Right to Keep and Bear Arms for Self-Defense: An Analytical Framework and a Research Agenda, 56 UCLA L. Rev. 1443, 1497-98 (2009) (describing these competing views). These approaches will typically yield the same result; one uses history and tradition to identify the scope of the right, and the other uses that same body of evidence to identify the scope of the legislature’s power to take it away.

In my view, the latter is the better way to approach the problem. It is one thing to say that certain weapons or activities fall outside the scope of the right. See District of Columbia v. Heller (2008) (explaining that “the sorts of weapons protected were those ‘in common use at the time’” (citation omitted)); Ezell v. City of Chicago, 651 F.3d 684, 702 (7th Cir. 2011) (Ezell I) (drawing an analogy between categories of speech, like obscenity, that fall outside the First Amendment and activities that fall outside the Second Amendment). It is another thing to say that certain people fall outside the Amendment’s scope. Arms and activities would always be in or out. But a person could be in one day and out the next: the moment he was convicted of a violent crime or suffered the onset of mental illness, his rights would be stripped as a self-executing consequence of his new status. No state action would be required.

1044

To be sure, under this theory such a person could possess a gun as a matter of legislative grace. But he would lack standing to assert constitutional claims that other citizens could assert. For example, imagine that a legislature disqualifies those convicted of crimes of domestic violence from possessing a gun for a period of ten years following release from prison. See United States v. Skoien (7th Cir. 2010) (en banc). After fifteen years pass, a domestic violence misdemeanant challenges a handgun ban identical to the one that the Court held unconstitutional in Heller. Despite the legislative judgment that such a person could safely possess a gun after ten years, a court would still have to determine whether the person had standing to assert a Second Amendment claim. If the justification for the initial deprivation is that the person falls outside the protection of the Second Amendment, it doesn’t matter if the statutory disqualification expires. If domestic violence misdemeanants are out, they’re out.2

That is an unusual way of thinking about rights. In other contexts that involve the loss of a right, the deprivation occurs because of state action, and state action determines the scope of the loss (subject, of course, to any applicable constitutional constraints). Felon voting rights are a good example: a state can disenfranchise felons, but if it refrains from doing so, their voting rights remain constitutionally protected.3 So too with the right to keep and bear arms: a state can disarm certain people (for example, those convicted of crimes of domestic violence), but if it refrains from doing so, their rights remain constitutionally protected. In other words, a person convicted of a qualifying crime does not automatically lose his right to keep and bear arms but instead becomes eligible to lose it.

In addition to being analytically awkward, the “scope of the right” approach is at odds with Heller itself. There, the Court interpreted the word “people” as referring to “all Americans.” Neither felons nor the mentally ill are categorically excluded from our national community. That does not mean that the government cannot prevent them from possessing guns. Instead, it means that the question is whether the government has the power to disable the exercise of a right that they otherwise possess, rather than whether they possess the right at all.

Thus, I treat Kanter as falling within the scope of the Second Amendment and ask whether Congress and Wisconsin can nonetheless prevent him from possessing a gun.
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II.

. . . The constitutionality of felon dispossession was not before the Court in Heller, and because it explicitly deferred analysis of this issue, the scope of its assertion is unclear. For example, does “presumptively lawful” mean that such regulations are presumed lawful unless a historical study shows otherwise? Does it mean that as-applied challenges are available? Does the Court’s reference to “felons” suggest that the legislature cannot disqualify misdemeanants from possessing guns? Does the word “longstanding” mean that prohibitions of recent vintage are suspect? As we observed in Skoien, judicial opinions are not statutes, and we don’t dissect them word-by-word as if they were. Thus, I agree with the majority that Heller’s dictum does not settle the question before us.

It does, however, give us a place to start. Heller’s reference endorses the proposition that the legislature can impose some categorical bans on the possession of firearms. Our task is to determine whether all felons — violent and nonviolent alike — comprise one such category.

Wisconsin and the United States advance three basic historical arguments in support of this categorical exclusion. First, they say that there is some evidence suggesting that founding-era legislatures deprived felons of the right. Second, they argue that because the states put felons to death at the time of the founding, no one would have questioned their authority to take felons’ guns too. And third, they insist that founding-era legislatures permitted only virtuous citizens to have guns, and felons are not virtuous citizens.

As I explain below, none of these rationales supports the proposition that the legislature can permanently deprive felons of the right to possess arms simply because of their status as felons. The historical evidence does, however, support a different proposition: that the legislature may disarm those who have demonstrated a proclivity for violence or whose possession of guns would otherwise threaten the public safety. This is a category simultaneously broader and narrower than “felons” — it includes dangerous people who have not been convicted of felonies but not felons lacking indicia of dangerousness.


A.

The best historical support for a legislative power to permanently dispossess all felons would be founding-era laws explicitly imposing — or explicitly authorizing the legislature to impose — such a ban. But at least thus far, scholars have not been able to identify any such laws. The only evidence coming remotely close lies in proposals made in the New Hampshire, Massachusetts, and Pennsylvania ratifying conventions. In recommending that protection for the right to arms be added to the Constitution, each of these proposals included limiting language arguably tied to criminality. . . .

A majority of the New Hampshire convention recommended that a bill of rights include the following protection: “Congress shall never disarm any citizen, unless such as are or have been in actual rebellion.” (emphasis added). In the Massachusetts convention, Samuel Adams proposed to protect the right to arms with the following language: “And that the said Constitution be never construed to authorize Congress to . . . prevent the people of the United States, who are peaceable citizens, from keeping their own arms.” (emphasis added). Finally, the influential Pennsylvania Minority suggested an addition 1046stating: “That the people have a right to bear arms for the defense of themselves and their own State or the United States, or for the purpose of killing game; and no law shall be passed for disarming the people or any of them unless for crimes committed, or real danger of public injury from individuals....” (emphasis added). On the basis of these three proposals some conclude that “[a]ll the ratifying convention proposals which most explicitly detailed the recommended right-to-arms amendment excluded criminals and the violent.” See, e.g., Kates, 82 Mich. L. Rev. at 266.

Several things bear emphasis here. First, none of the relevant limiting language made its way into the Second Amendment. Second, only New Hampshire’s proposal — the least restrictive of the three — even carried a majority of its convention. Third, proposals from other states that advocated a constitutional right to arms did not contain similar language of limitation or exclusion. And finally, similar limitations or exclusions do not appear in any of the four parallel state constitutional provisions enacted before ratification of the Second Amendment. All that said, these proposals may “indicate some common if imprecise understanding at the Founding regarding the boundaries of a right to keep and bear arms.” [C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 32 Harv. J.L. & Pub. Pol’y 695, 713 (2009).] And at a minimum, the fact that they are routinely invoked in support of blanket felon disarmament makes it necessary to consider them.

I’ll begin with the New Hampshire proposal, which did not embrace the disarmament of all felons, but rather of those citizens who “are or have been in actual rebellion.” (emphasis added). This limitation targeted a narrow group because “rebellion” was a very specific crime. See Rebellion, 2 New Universal Etymological English Dictionary (4th ed. 1756) (explaining that the term is “now used for a traiterous taking up arms, or a tumultuous opposing the authority of the king, etc. or supreme power in a nation”). There are obvious reasons why the government would take guns away from those bent on overthrowing it, and, as I discuss later, stripping rebels of their gun rights followed well-established practice in both England and the colonies. Thus, while this proposal reflects support for disarming rebels, it does not say anything about disarming those who have committed other crimes, much less nonviolent ones.

Samuel Adams’s proposed language to the Massachusetts convention, which would have limited the right to “peaceable citizens,” sweeps more broadly — but not so broadly that it encompasses all criminals, or even all felons. At the time, “peaceable” was defined as “[f]ree from war; free from tumult”; “[q]uiet; undisturbed”; “[n]ot violent; not bloody”; “[n]ot quarrelsome; not turbulent.” 1 Samuel Johnson, A Dictionary of The English Language (5th ed. 1773). Those who “breach[ed] the peace” caused “[a] violation of the public peace, as by a riot, affray, or any tumult which is contrary to law, and destructive to the public tranquility.” See Breach, Noah Webster, An American Dictionary of The English Language (1828). . . . Not all crimes are violent; nor, for that matter, is every non-peaceable person a criminal. In short, the phrase “peaceable citizens” was not a synonym for “non-felons” or even “non-criminals.”

That leaves the strongest support for a blanket felon exclusion: the Pennsylvania Minority’s suggested guarantee of the right to arms “unless for crimes committed, or real danger of public injury from individuals.” . . . [U]nless the founding generation understood all crimes — even nonviolent misdemeanors — to be markers for that risk, the relevant “crimes committed” would be the subset of crimes suggesting a proclivity for violence. (As far as I can find, no one even today reads this provision to support 1047the disarmament of literally all criminals, even nonviolent misdemeanants.) If “crimes committed” refers only to a subset of crimes, that subset must be defined; using “real danger of public injury” to draw the line is both internally coherent and consistent with founding-era practice.

Whatever else may be said about the particulars of each of these three proposals, they are most helpful taken together as evidence of the scope of founding-era understandings regarding categorical exclusions from the enjoyment of the right to keep and bear arms. The concern common to all three is not about felons in particular or even criminals in general; it is about threatened violence and the risk of public injury. This is the same concern that animated English and early American restrictions on arms possession.

In England, officers of the Crown had the power to disarm anyone they judged to be “dangerous to the Peace of the Kingdom.” Militia Act of 1662, 13 & 14 Car. 2, c. 3, §13 (1662). Relatedly, English common law “punish[ed] people who [went] armed to terrify the King’s subjects” with imprisonment and forfeiture of their “armour.” Sir John Knight’s Case, 87 Eng. Rep. 75, 76 (K.B. 1686). And — perhaps unsurprisingly because they were presumptively thought to pose a similar threat or terror — Parliament also disarmed Catholics. See Joyce Lee Malcolm, To Keep and Bear Arms 18-19, 122 (1994) (explaining that Protestants feared revolt, massacre, and counter-revolution from Catholics); see also Adam Winkler, Gunfight 115 (2011) (explaining that Parliament disarmed Catholics because the Protestant majority found them “untrustworthy”).5

Similar laws and restrictions appeared in the American colonies, adapted to the fears and threats of that time and place. . . . Slaves and Native Americans, on the other hand, were thought to pose more immediate threats to public safety and stability and were disarmed as a matter of course. And this practice of keeping guns out of the hands of “distrusted” groups continued after the Revolution. For example, many states even constitutionalized the disarmament of slaves and Native Americans.7

In sum, founding-era legislatures categorically disarmed groups whom they judged to be a threat to the public safety. But neither the convention proposals nor historical practice supports a legislative power to categorically disarm felons because of their status as felons.



B.

A common response to the dearth of felon-disarmament laws in the eighteenth and nineteenth centuries is to say that such laws would have been unnecessary given the severity with which felons were punished. Because felons were routinely executed or stripped of all rights, the argument goes, explicit provisions depriving them of firearms would have been redundant. . . . On this view, the criminal law provides a historical justification for felon disarmament even if laws regulating gun safety do not.
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The premise of this argument — that the states permanently extinguished the rights of felons, either by death or operation of law, in the eighteenth and nineteenth centuries — is shaky. While it accurately describes the punishment of felons at English common law, the American picture is far more complex. It is true that at common law, the “idea of felony” was intertwined with the punishments of death and civil death. Civil death was a state in which a person “though living, was considered dead” — a status “very similar to natural death in that all civil rights were extinguished.” See Harry David Saunders, Note, Civil Death — A New Look at an Ancient Doctrine, 11 Wm. & Mary L. Rev. 988, 988-89 (1970). . . .

During the period leading up to the founding, the connection between felonies and capital punishment started to fray. Once a short, specified list of offenses, felonies in England grew to “no less than an hundred and sixty,” which is likely what forced Blackstone to define them in terms of their most common characteristic: capital punishment. But as the number of designated felonies continued to grow, so did the variations on punishment, especially in the American colonies. Throughout the seventeenth and eighteenth centuries, capital punishment in the colonies was used “sparingly,” and property crimes including variations on theft, burglary, and robbery “were, on the whole, not capital.” Lawrence M. Friedman, Crime and Punishment in American History 42 (1993). By the time the Constitution was ratified, James Wilson observed that while the term “felony” was once “very strongly connected with capital punishment,” that was no longer true. Of course, many crimes remained eligible for the death penalty, and the extent to which that was true varied by state. Death, however, no longer inevitably followed a felony conviction.

Because it was no longer defined with reference to a list of specific crimes or even a specific punishment, the definition of “felony” was difficult to pin down at the time of the founding. According to James Madison, “felony” was “a term of loose signification even in the common law of England,” but more so in the States where “[t]he meaning of the term . . . [was] not precisely the same in any two of the States; and varie[d] in each with every revision of its criminal laws.” The Federalist No. 42.

The shift in punishment for felonies necessitated a shift in the meaning of civil death, which had been previously connected to a capital sentence. And so civil death came to be understood “as an incident of life conviction.” But applying the ancient concept of civil death in this context proved difficult. Because “[i]mprisonment for life was a punishment unknown to the common law,” courts quickly realized that common-law civil death did not automatically apply. Thus, courts soon decided that civil death applied only when statutes explicitly attached it to life sentences, and statutes did not universally do so. And even when it applied to life sentences, the doctrine of civil death had to be at least partially reconceived because it had begun as a time-limited doctrine justified by the anticipation of natural death — it was “not a condition applicable potentially for decades.” See [Gabriel J. Chin, The New Civil Death: Rethinking Punishment in the Era of Mass Incarceration, 160 U. Pa. L. Rev. 1789, 1797 (2012)]. As courts hammered out the incongruities between civil death and continued life over the next century, they settled uncomfortably on an American version of civil death that required explicit statutory authorization and deprived a felon of many, but not all, rights.

Of particular relevance to Kanter’s case, courts also struggled to determine how — if at all — the old concept of civil death applied to felons serving sentences for a term of 1049years. Cases decided in the early nineteenth century . . . associated the loss of rights under a theory of civil death only with capital and life sentences. Later cases building on that reasoning held that the rights of felons serving less than life were merely suspended during the term of the sentence.

The upshot of this history for present purposes is that the consequences of a felony conviction were not as categorically severe as the governments suggest. Capital punishment was less pervasive than one might think. Outside the capital context, civil death applied exclusively to life sentences and only if authorized by statute — and even then, it was more modest than the ancient version because the convict retained some rights. Felons serving a term of years did not suffer civil death; their rights were suspended but not destroyed. In sum, a felony conviction and the loss of all rights did not necessarily go hand-in-hand.

Because they did not go hand-in-hand, the argument that the severity of punishment at the founding implicitly sanctions the blanket stripping of rights from all felons, including those serving a term of years, is misguided. Those who ratified the Second Amendment would not have assumed that a free man, previously convicted, lived in a society without any rights and without the protection of law. This is not to say that felons could not lose rights under another theory. Indeed, state legislatures did explicitly exclude felons from the enjoyment of particular rights. But history confirms that the basis for the permanent and pervasive loss of all rights cannot be tied generally to one’s status as a convicted felon or to the uniform severity of punishment that befell the class.

Even if it could be, though, one might reasonably ask: “So what?” We wouldn’t draw this inference from the severity of founding-era punishment in other contexts — for example, we wouldn’t say that the state can deprive felons of the right to free speech because felons lost that right via execution at the time of the founding. The obvious point that the dead enjoy no rights does not tell us what the founding-era generation would have understood about the rights of felons who lived, discharged their sentences, and returned to society.



C.

While scholars have not identified eighteenth or nineteenth century laws depriving felons of the right to bear arms, history does show that felons could be disqualified from exercising certain rights — like the rights to vote and serve on juries — because these rights belonged only to virtuous citizens. On this view, the legislature can disarm felons because of their poor character, without regard to whether they are dangerous. The majority is sympathetic to this view.

The problem with this argument is that virtue exclusions are associated with civic rights — individual rights that “require[] citizens to act in a collective manner for distinctly public purposes.” See Saul Cornell, A New Paradigm for the Second Amendment, 22 Law & Hist. Rev. 161, 165 (2004). For example, the right to vote is held by individuals, but they do not exercise it solely for their own sake; rather, they cast votes as part of the collective enterprise of self-governance. Similarly, individuals do not serve on juries for their own sake, but as part of the collective enterprise of administering justice. Some scholars have characterized the right to keep and bear arms as a civic right, because it was “one exercised by citizens, not individuals . . . , who act together in a collective manner, 1050for a distinctly public purpose: participation in a well regulated militia.” And as a right that was exercised for the benefit of the community (like voting and jury service), rather than for the benefit of the individual (like free speech or free exercise), it belonged only to virtuous citizens.

Heller, however, expressly rejects the argument that the Second Amendment protects a purely civic right. It squarely holds that “the Second Amendment confer[s] an individual right to keep and bear arms,” and it emphasizes that the Second Amendment is rooted in the individual’s right to defend himself — not in his right to serve in a well-regulated militia. The “civic rights” approach runs headlong into both propositions. The parties have introduced no evidence that virtue exclusions ever applied to individual, as opposed to civic, rights.4 And if virtue exclusions don’t apply to individual rights, they don’t apply to the Second Amendment.

It bears emphasis that virtue exclusions from the exercise of civic rights were explicit. If the right to bear arms was similarly subject to a virtue exclusion, we would expect to see provisions expressly depriving felons of that right too — but we don’t. By 1820, ten states’ constitutions included provisions excluding or authorizing the exclusion of those who “had committed crimes, particularly felonies or so-called infamous crimes” from the franchise. By 1857, twenty-four state constitutions included such provisions. The same crimes often “made a person ineligible to serve as a witness in a legal proceeding.”

State constitutions protecting the right to bear arms do not follow a similar pattern. Between 1790 and 1820, nine states enacted their own right-to-arms provisions in their constitutions. None of those provisions made an exception for criminals. And notably, seven of those nine states explicitly excluded or authorized the exclusion of certain criminals from the right to vote. There is no basis, then, for assuming that a virtue requirement on the right to vote applies equally to the right to keep and bear arms. . . .12

. . . In sum, the available evidence suggests that the right to arms differs from rights that depend on civic virtue for enjoyment. The Second Amendment confers an individual right, intimately connected with the natural right of self-defense, and not limited to civic participation (i.e., militia service). By the very terms of the civic-rights argument, then, the right to arms would have been “treated differently” than rights like the right to vote or to sit on juries. And that difference is borne out by historical treatment: we see no explicit criminal, or even more general virtue-based, exclusions from the right to bear arms like we do in other contexts. Thus, although the right protected by the Second Amendment is not unlimited its limits are not defined by a general felon ban tied to a lack of virtue or good character.
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III.

The history canvassed in Part II yields two conclusions that are important for present purposes. History does not support the proposition that felons lose their Second Amendment rights solely because of their status as felons. But it does support the proposition that the state can take the right to bear arms away from a category of people that it deems dangerous. . . . Instead, the legislature can make that judgment on a class-wide basis. And it may do so based on present-day judgments about categories of people whose possession of guns would endanger the public safety; as we said in Skoien, “exclusions need not mirror limits that were on the books in 1791.” Such restrictions are “lineal descendants” of historical laws banning dangerous people from possessing guns. See Transcript of Oral Argument at 77, Heller, 554 U.S. 570 (No. 07290) (Chief Justice Roberts: “[W]e are talking about lineal descendants of the arms but presumably there are lineal descendants of the restrictions as well.”).

That said, “the government does not get a free pass simply because Congress has established a ‘categorical ban.’” United States v. Williams (7th Cir. 2010). The government could quickly swallow the right if it had broad power to designate any group as dangerous and thereby disqualify its members from having a gun. The legislature must be able to justify its designation, and the rigor with which we review this justification “depends on ‘how close the law comes to the core of the Second Amendment right and the severity of the law’s burden on the right.’” Ezell II.

The majority contends that the means-end review should be “arguably less rigorous in this case because . . . felon dispossession laws do not restrict the ‘core right of armed defense,’ but rather burden ‘activity lying closer to the margins of the right.’” I disagree. First, felon dispossession statutes target the whole right, including its core: they restrict even mere possession of a firearm in the home for the purpose of self-defense.13 And second, the burden is severe: it is a permanent disqualification from the exercise of a fundamental right. Thus, “a very strong public-interest justification and a close means-ends fit” is required before Kanter may be constitutionally subject to the United States and Wisconsin dispossession statutes. Ezell II.

There is no question that the interest identified by the governments and supported by history — keeping guns out of the hands of those who are likely to misuse them — is very strong. And we have held that several of the other categorical bans within §922(g) demonstrate the necessary fit between this public-safety end and the government’s chosen means. . . .

In contrast to these narrowly defined categorical bans, §922(g)(1), which applies to all felons, is “wildly overinclusive.” Adam Winkler, Scrutinizing the Second Amendment, 105 Mich. L. Rev. 683, 721 (2007). Its application is not limited to those who have committed violent crimes like murder, assault, and rape. It also encompasses those who have committed any nonviolent felony or qualifying state-law misdemeanor — and that is an 1052immense and diverse category. It includes everything from Kanter’s offense, mail fraud, to selling pigs without a license in Massachusetts, redeeming large quantities of out-of-state bottle deposits in Michigan, and countless other state and federal offenses. These crimes, like many others captured by §922(g), “rais[e] no particular suspicion that the convict is a threat to public safety.” Winkler, 105 Mich. L. Rev. at 721. Put more colorfully, “It is hard to imagine how banning Martha Stewart or Enron’s Andrew Fastow from possessing a gun furthers public safety.” . . .

The first step in analyzing Kanter’s as-applied challenge is to consider whether banning all nonviolent felons is substantially related to the governments’ interest in preventing future gun violence. Williams held that because the characteristic common to all violent felons is a demonstrated propensity for violence, the ban on possessing firearms is constitutional as applied to all members of that class. In contrast, and to state the obvious, the characteristic common to all nonviolent felons is that their criminal conduct was nonviolent. Thus, the reasoning that supports the categorical disarmament of violent felons — that past violence is predictive of future violence — simply does not apply.

The governments argue, though, that being convicted of a nonviolent crime is also predictive of future violence. They try to support that position with statistics showing that nonviolent felons are likely to commit violent crimes in the future. These statistics are entirely unhelpful, however, because they lump all nonviolent felons together — and while some nonviolent felons may be likely to misuse firearms, the characteristics that make them risky cannot be generalized to the whole class. For example, the characteristics of an individual convicted of a drug-related offense tell us little if anything about the tendency of an individual convicted of perjury — or, for that matter, mail fraud — to commit gun violence. The sheer diversity of crimes encompassed by these statutes makes it virtually impossible for the governments to show that banning all nonviolent felons from possessing guns is closely tailored to the goal of protecting the public safety. Thus, we must decide whether the statutes are unconstitutional as applied to Kanter in particular.

If Kanter’s conviction — mail fraud — is substantially related to violent behavior, the governments can disarm him without regard to any personal circumstances or characteristics suggesting that he poses a low risk to public safety. But their case for tying mail fraud to a risk of future violence rests on a single study related to mail-fraud recidivism. This study suggests that almost 40% of individuals convicted of mail fraud were later rearrested. It does not say, however, whether those arrests were for violent or nonviolent offenses. Nor does it say what percentage of those individuals were convicted. A different portion of the same study suggests that 25% of all white-collar repeat offenders (on the numbers provided, I’ll assume that means roughly 10% of those with a mail-fraud conviction, though we have been given no way to know) have an arrest for a violent crime. But it does not specify whether the violent arrest preceded or post-dated the white-collar arrests, and the numbers drop dramatically for those with only two total offenses, suggesting that a pattern of criminality, rather than a particular mail-fraud arrest, might be an indication of future dangerousness, This study falls well short of establishing the “close means-ends fit” required before the governments may totally and permanently strip offenders like Kanter of the ability to exercise a fundamental right.

This does not mean that Wisconsin and the United States cannot disarm Kanter. Even though the mail-fraud conviction, standing alone, is not enough, they might still be 1053able to show that Kanter’s history or characteristics make him likely to misuse firearms. And if banning Kanter, in particular, from possessing a gun is substantially related to the governments’ goal of “preventing armed mayhem,” then the statutes could be constitutionally applied to him.

At this point, however, neither Wisconsin nor the United States has presented any evidence that Kanter would be dangerous if armed. Instead, as the majority notes, “Kanter is a first-time, non-violent offender with no history of violence, firearm misuses, or subsequent convictions,” and he is “employed, married, and does not use illicit drugs, all of which correspond with lower rates of recidivism.” Absent evidence that Kanter would pose a risk to the public safety if he possessed a gun, the governments cannot permanently deprive him of his right to keep and bear arms.

* * *

If the Second Amendment were subject to a virtue limitation, there would be no need for the government to produce — or for the court to assess — evidence that nonviolent felons have a propensity for dangerous behavior. But Heller forecloses the “civic right” argument on which a virtue limitation depends. And while both Wisconsin and the United States have an unquestionably strong interest in protecting the public from gun violence, they have failed to show, by either logic or data, that disarming Kanter substantially advances that interest. On this record, holding that the ban is constitutional as applied to Kanter does not “put[] the government through its paces,” but instead treats the Second Amendment as a “second-class right, subject to an entirely different body of rules than the other Bill of Rights guarantees,” McDonald v. City of Chicago (2010) (plurality opinion). I therefore dissent.





D. THE RIGHT TO KEEP AND BEAR ARMS IN THE SUPREME COURT

In the decade following McDonald, the Supreme Court did not grant review in any Second Amendment cases. Finally, in 2019, the Court accepted a case from New York City. However, after certiorari was granted, the City repealed the law. As a result, the Court dismissed the case as moot. We include the short per curiam majority opinion, as well as Justice Alito’s dissent, which criticizes the Court’s refusal to decide any Second Amendment cases.


STUDY GUIDE


	What standard of scrutiny does the dissent use? Why does Justice Alito think New York’s justifications were pretextual?

	Justice Thomas joined all of Justice Alito’s dissent, except for Part IV-B. Why do you think he did not join this portion of the dissent?
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New York State Rifle & Pistol Association, Inc. v. City of New York, New York 140 S. Ct. 1525 (2020)

Per Curiam.

In the District Court, petitioners challenged a New York City rule regarding the transport of firearms. Petitioners claimed that the rule violated the Second Amendment. Petitioners sought declaratory and injunctive relief against enforcement of the rule insofar as the rule prevented their transport of firearms to a second home or shooting range outside of the city. The District Court and the Court of Appeals rejected petitioners’ claim. After we granted certiorari, the State of New York amended its firearm licensing statute, and the City amended the rule so that petitioners may now transport firearms to a second home or shooting range outside of the city, which is the precise relief that petitioners requested in the prayer for relief in their complaint. Petitioners’ claim for declaratory and injunctive relief with respect to the City’s old rule is therefore moot. Petitioners now argue, however, that the new rule may still infringe their rights. In particular, petitioners claim that they may not be allowed to stop for coffee, gas, food, or restroom breaks on the way to their second homes or shooting ranges outside of the city. The City responds that those routine stops are entirely permissible under the new rule. We do not here decide that dispute about the new rule; as we stated in Lewis v. Continental Bank Corp. (1990):


Our ordinary practice in disposing of a case that has become moot on appeal is to vacate the judgment with directions to dismiss. See, e.g., Deakins v. Monaghan (1988); United States v. Munsingwear, Inc. (1950). However, in instances where the mootness is attributable to a change in the legal framework governing the case, and where the plaintiff may have some residual claim under the new framework that was understandably not asserted previously, our practice is to vacate the judgment and remand for further proceedings in which the parties may, if necessary, amend their pleadings or develop the record more fully. See Diffenderfer v. Central Baptist Church of Miami, Inc. (1972).



Petitioners also argue that, even though they have not previously asked for damages with respect to the City’s old rule, they still could do so in this lawsuit. Petitioners did not seek damages in their complaint; indeed, the possibility of a damages claim was not raised until well into the litigation in this Court. The City argues that it is too late for petitioners to now add a claim for damages. On remand, the Court of Appeals and the District Court may consider whether petitioners may still add a claim for damages in this lawsuit with respect to New York City’s old rule. The judgment of the Court of Appeals is vacated, and the case is remanded for such proceedings as are appropriate.

It is so ordered.

Justice Kavanaugh, concurring.

I agree with the per curiam opinion’s resolution of the procedural issues before us — namely, that petitioners’ claim for injunctive relief against New York City’s old rule is moot and that petitioners’ new claims should be addressed as appropriate in the first instance by the Court of Appeals and the District Court on remand.
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I also agree with Justice Alito’s general analysis of Heller and McDonald. And I share Justice Alito’s concern that some federal and state courts may not be properly applying Heller and McDonald. The Court should address that issue soon, perhaps in one of the several Second Amendment cases with petitions for certiorari now pending before the Court.

Justice Alito, with whom Justice Gorsuch joins, and with whom Justice Thomas joins except for Part IV-B, dissenting.

By incorrectly dismissing this case as moot, the Court permits our docket to be manipulated in a way that should not be countenanced. Twelve years ago in District of Columbia v. Heller (2008), we held that the Second Amendment protects the right of ordinary Americans to keep and bear arms. Two years later, our decision in McDonald v. Chicago (2010), established that this right is fully applicable to the States. Since then, the lower courts have decided numerous cases involving Second Amendment challenges to a variety of federal, state, and local laws. Most have failed. We have been asked to review many of these decisions, but until this case, we denied all such requests.

On January 22, 2019, we granted review to consider the constitutionality of a New York City ordinance that burdened the right recognized in Heller. Among other things, the ordinance prohibited law-abiding New Yorkers with a license to keep a handgun in the home (a “premises license”) from taking that weapon to a firing range outside the City. Instead, premises licensees wishing to gain or maintain the ability to use their weapons safely were limited to the seven firing ranges in the City, all but one of which were largely restricted to members and their guests.

In the District Court and the Court of Appeals, the City vigorously and successfully defended the constitutionality of its ordinance, and the law was upheld based on what we are told is the framework for reviewing Second Amendment claims that has been uniformly adopted by the Courts of Appeals.1 One might have thought that the City, having convinced the lower courts that its law was consistent with Heller, would have been willing to defend its victory in this Court. But once we granted certiorari, both the City and the State of New York sprang into action to prevent us from deciding this case. Although the City had previously insisted that its ordinance served important public safety purposes, our grant of review apparently led to an epiphany of sorts, and the City quickly changed its ordinance. And for good measure the State enacted a law making the old New York City ordinance illegal.

Thereafter, the City and amici supporting its position strove to have this case thrown out without briefing or argument. The City moved for dismissal “as soon as is reasonably practicable” on the ground that it had “no legal reason to file a brief.” When we refused to jettison the case at that early stage, the City submitted a brief but “stress[ed] that [its] true position [was] that it ha[d] no view at all regarding the constitutional questions presented” and that it was “offer[ing] a defense of the . . . former rul[e] in the spirit of something a Court-appointed amicus curiae might do.”
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A prominent brief supporting the City went further. Five United States Senators, four of whom are members of the bar of this Court, filed a brief insisting that the case be dismissed. If the Court did not do so, they intimated, the public would realize that the Court is “motivated mainly by politics, rather than by adherence to the law,” and the Court would face the possibility of legislative reprisal. Brief for Sen. Sheldon Whitehouse et al. as Amici Curiae 2-3, 18, [https://bit.ly/3bJFld9].

Regrettably, the Court now dismisses the case as moot. If the Court were right on the law, I would of course approve that disposition. Under the Constitution, our authority is limited to deciding actual cases or controversies, and if this were no longer a live controversy — that is, if it were now moot — we would be compelled to dismiss. But if a case is on our docket and we have jurisdiction, we have an obligation to decide it. As Chief Justice Marshall wrote for the Court in Cohens v. Virginia (1821), “[w]e have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given.”

Thus, in this case, we must apply the well-established standards for determining whether a case is moot, and under those standards, we still have a live case before us. It is certainly true that the new City ordinance and the new State law give petitioners most of what they sought, but that is not the test for mootness. Instead, “a case ‘becomes moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing party.’” Chafin v. Chafin (2013). “‘As long as the parties have a concrete interest, however small, in the outcome of the litigation, the case is not moot.’” Ibid. (emphasis added).

Respondents have failed to meet this “heavy burden.” Adarand Constructors, Inc. v. Slater (2000). This is so for two reasons. First, the changes in City and State law do not provide petitioners with all the injunctive relief they sought. Second, if we reversed on the merits, the District Court on remand could award damages to remedy the constitutional violation that petitioners suffered. . . .


III

The per curiam provides no sound reason for holding that this case is moot. The per curiam states that the City’s current rule gave petitioners “the precise relief [they] requested” in their prayer for relief, but that is not so. Petitioners’ prayer for relief asks the court to enjoin 38 N.Y.C.R.R. §5-23 insofar as it “prohibit[s]” travel outside the City to ranges, competitions, and second homes. The new rule’s conditions unmistakably continue to prohibit some travel outside the City to those destinations. For this reason, petitioners have not obtained the “unrestricted access” that, they have always maintained, the Second Amendment guarantees.

The per curiam implies that the current rule, as interpreted at oral argument by counsel for the City, gives petitioners everything that they now seek, but that also is not true. Petitioners still claim the right to “unrestricted access” and counsel’s off-the-cuff concessions do not give them that.11 The per curiam’s main argument appears to go as 1057follows: Petitioners’ original claim was a challenge to New York’s old rule; this claim is now moot due to the repeal of that rule; and what the petitioners are now asserting is a new claim, namely, that New York’s current rule is also unconstitutional.

This argument also misrepresents the nature of the claim asserted in petitioners’ complaint. What petitioners claimed in their complaint and still claim is that they are entitled to “unrestricted access” to out-of-city ranges and competitions. The City’s replacement of one law denying unrestricted access with another that also denies that access did not change the nature of petitioners’ claim or render it moot.

Consider where acceptance of the argument adopted by the per curiam leads. . . . A State enacts a law providing that any woman wishing to obtain an abortion must submit certification from five doctors that the procedure is medically necessary. After a woman sues, claiming that any requirement of physician certification is unconstitutional, the State replaces its old law with a new one requiring certification by three physicians. Would the court be required to dismiss the woman’s suit? Suppose the court, following the precedent set by today’s decision, holds that the case is moot, and suppose that the woman brings a second case challenging the new law on the same ground. If the State repeals that law and replaces it with one requiring certification by two doctors, would the second suit be moot? And what if the State responds to a third suit by enacting replacement legislation demanding certification by one doctor?

Mootness doctrine does not require such results. A challenge to an allegedly unconstitutional law does not become moot with the enactment of new legislation that reduces but does not eliminate the injury originally alleged. And that is the situation here.

[The Plaintiffs] are not asserting a new claim. Their original claim — that they have the right under the Second Amendment to unrestricted access to out-of-city ranges and competitions — is unchanged, and this claim does not require an amendment of the complaint or any supplementation of the record to support their allegations of injury.

For these reasons, there is no justification for holding that this case is moot.



IV


A

Having shown that this case is not moot, I proceed to the merits of plaintiffs’ claim that the City ordinance violated the Second Amendment. This is not a close question. The answer follows directly from Heller.

In Heller, we held that a District of Columbia rule that effectively prevented a law-abiding citizen from keeping a handgun in the home for purposes of self-defense constituted a core violation of the Second Amendment. We based this decision on the scope of the right to keep and bear arms as it was understood at the time of the adoption of the Second Amendment. We recognized that history supported the constitutionality of some laws limiting the right to possess a firearm, such as laws banning firearms from certain sensitive locations and prohibiting possession by felons and other dangerous individuals. But history provided no support for laws like the District’s.

For a similar reason, 38 N.Y.C.R.R. §5-23 also violated the Second Amendment. We deal here with the same core Second Amendment right, the right to keep a handgun in the home for self-defense. As the Second Circuit “assume[d] ,” a necessary concomitant 1058of this right is the right to take a gun outside the home for certain purposes. One of these is to take a gun for maintenance or repair, which City law allows. Another is to take a gun outside the home in order to transfer ownership lawfully, which the City also allows. And still another is to take a gun to a range in order to gain and maintain the skill necessary to use it responsibly. As we said in Heller, “‘to bear arms implies something more than the mere keeping [of arms]; it implies the learning to handle and use them in a way that makes those who keep them ready for their efficient use.’” Heller (quoting T. Cooley, Constitutional Law (1880)); see also Luis v. United States (2016) (Thomas, J., concurring in judgment) (“The right to keep and bear arms . . . ‘implies a corresponding right . . . to acquire and maintain proficiency in their use’”); Ezell v. Chicago (C.A.7 2011) (Sykes, J.) (“[T]he core right wouldn’t mean much without the training and practice that make it effective”).

It is true that a lawful gun owner can sometimes practice at a range using a gun that is owned by and rented at the range. But the same model gun that the person owns may not be available at a range, and in any event each individual gun may have its own characteristics. Once it is recognized that the right at issue is a concomitant of the same right recognized in Heller, it became incumbent on the City to justify the restrictions its rule imposes, but the City has not done so. It points to no evidence of laws in force around the time of the adoption of the Second Amendment that prevented gun owners from practicing outside city limits. The City argues that municipalities restricted the places within their jurisdiction where a gun could be fired, and it observes that the Second Amendment surely does not mean that a New York City resident with a premises license can practice in Central Park or Times Square. That is certainly true, but that is not the question. Petitioners do not claim the right to fire weapons in public places within the City. Instead, they claim they have a right to practice at ranges and competitions outside the City, and neither the City, the courts below, nor any of the many amici supporting the City have shown that municipalities during the founding era prevented gun owners from taking their guns outside city limits for practice.



B

If history is not sufficient to show that the New York City ordinance is unconstitutional, any doubt is dispelled by the weakness of the City’s showing that its travel restriction significantly promoted public safety. Although the courts below claimed to apply heightened scrutiny, there was nothing heightened about what they did. . . .

First, Inspector Lunetta asserted that the travel restrictions discouraged licensees from taking their guns outside the home, but this is a strange argument for several reasons. It would make sense only if it is less convenient or more expensive to practice at a range in the City, but that contradicts the City’s argument that the seven ranges in the City provide ample opportunity for practice. And discouraging trips to a range contradicts the City’s own rule recommending that licensees practice. Once it is recognized that a reasonable opportunity to practice is part of the very right recognized in Heller, what this justification amounts to is a repudiation of part of what we held in that decision.

Second, Inspector Lunetta claimed that prohibiting trips to out-of-city ranges helps prevent a person who is taking a gun to a range from using it in a fit of rage after an auto accident or some other altercation that occurs along the way. . . . [T]his argument does 1059not explain why a person headed for a range outside the City is any more likely to engage in such conduct than a person whose destination is a range in the City. . . .

Inspector Lunetta’s final justification for the travel restrictions was only marginally stronger. It goes like this. Suppose that a patrol officer stops a premises licensee and finds that this individual is carrying a gun, and suppose that that the licensee says he is taking the gun to a range to practice or is returning from a range. If the range in question is one in the City, the officer will be better able to check the story than if the range is outside the officer’s jurisdiction.

How strong is this argument? The City presumably has access to records of cases in which licensees were cited for unauthorized possession of guns outside the home, and it failed to provide any evidence that holders of target licenses had used their right to practice at out-of-city ranges as a pretext. And it is dubious that it would be much harder for an officer to check whether a licensee was really headed for an out-of-city range as opposed to one in the City. If a licensee claims to be headed for a range in the City, the officer can check whether the range is open and whether the individual appears to be on a route that plausibly leads to that range. But how much more difficult would it be to do the same thing if the range is in one of the counties that border New York City or across the Hudson River in New Jersey? A phone call would be enough to determine the range’s operating hours, and the route would still be easy to determine: There are only a few bridges and tunnels to New Jersey and just a few main thoroughfares to the neighboring New York counties. A court conducting any form of serious scrutiny would have demanded that the City provide some substantiation for this claim, but nothing like that was provided or demanded. . . .

In sum, the City’s travel restriction burdened the very right recognized in Heller. History provides no support for a restriction of this type. The City’s public safety arguments were weak on their face, were not substantiated in any way, and were accepted below with no serious probing. And once we granted review in this case, the City’s public safety concerns evaporated.

We are told that the mode of review in this case is representative of the way Heller has been treated in the lower courts. If that is true, there is cause for concern.

* * *

This case is not moot. The City violated petitioners’ Second Amendment right, and we should so hold. I would reverse the judgment of the Court of Appeals and remand the case to the District Court to provide appropriate relief. I therefore respectfully dissent.


STUDY GUIDE


	Two months after deciding New York State Rifle & Pistol Association Inc., the Supreme Court denied review in ten Second Amendment cases. Joan Biskupic, a Supreme Court journalist, reported that Chief Justice Roberts “sent enough signals during internal deliberations on firearms restrictions . . . to convince fellow conservatives he would not provide a critical fifth vote anytime soon to overturn gun 1060control regulations. As a result, the justices in June denied several petitions regarding Second Amendment rights.”*

	Justice Thomas dissented from the denial of certiorari in one of those pending gun cases, Rogers v. Grewal. Justice Kavanaugh joined part of that dissent. Why did they dissent?








Rogers v. Grewal 140 S. Ct. 1865 (2020)

The petition for a writ of certiorari is denied.

Justice Thomas, with whom Justice Kavanaugh joins as to all but Part II, dissenting from the denial of certiorari.

The text of the Second Amendment protects “the right of the people to keep and bear Arms.” We have stated that this “fundamental righ[t]” is “necessary to our system of ordered liberty.” McDonald v. Chicago (2010). Yet, in several jurisdictions throughout the country, law-abiding citizens have been barred from exercising the fundamental right to bear arms because they cannot show that they have a “justifiable need” or “good reason” for doing so. One would think that such an onerous burden on a fundamental right would warrant this Court’s review. This Court would almost certainly review the constitutionality of a law requiring citizens to establish a justifiable need before exercising their free speech rights. And it seems highly unlikely that the Court would allow a State to enforce a law requiring a woman to provide a justifiable need before seeking an abortion. But today, faced with a petition challenging just such a restriction on citizens’ Second Amendment rights, the Court simply looks the other way.

Petitioner Rogers is a law-abiding citizen who runs a business that requires him to service automated teller machines in high-crime areas. He applied for a permit to carry his handgun for self-defense. But, to obtain a carry permit in New Jersey, an applicant must, among other things, demonstrate “that he has a justifiable need to carry a handgun.” For a “private citizen” to satisfy this “justifiable need” requirement, he must “specify in detail the urgent necessity for self-protection, as evidenced by specific threats or previous attacks which demonstrate a special danger to the applicant’s life that cannot be avoided by means other than by issuance of a permit to carry a handgun.” “Generalized fears for personal safety are inadequate.” Petitioner could not satisfy this standard and, as a result, his permit application was denied. With no ability to obtain a permit, petitioner is forced to operate his business in high-risk neighborhoods with no firearm for self-defense.

Petitioner asks this Court to grant certiorari to determine whether New Jersey’s near-total prohibition on carrying a firearm in public violates his Second Amendment right to bear arms, made applicable to the States through the Fourteenth Amendment. See  1061McDonald (Thomas, J., concurring in part and concurring in judgment). This case gives us the opportunity to provide guidance on the proper approach for evaluating Second Amendment claims; acknowledge that the Second Amendment protects the right to carry in public; and resolve a square Circuit split on the constitutionality of justifiable-need restrictions on that right. I would grant the petition for a writ of certiorari.


I

It has been more than a decade since this Court’s decisions in McDonald v. Chicago and District of Columbia v. Heller (2008). In the years since those decisions, lower courts have struggled to determine the proper approach for analyzing Second Amendment challenges.

Although our decision in Heller did not provide a precise standard for evaluating all Second Amendment claims, it did provide a general framework to guide lower courts. In Heller, we recognized that “the Second Amendment . . . codified a pre-existing right.” This right was “enshrined with the scope [it was] understood to have when the people adopted” it. To determine that scope, we analyzed the original meaning of the Second Amendment’s text as well as the historical understanding of the right. We noted that “limitation[s]” on the right may be supported by “historical tradition,” but we declined to “undertake an exhaustive historical analysis . . . of the full scope of the Second Amendment.” Instead, we indicated that courts could conduct historical analyses for restrictions in the future as challenges arose.

Consistent with this guidance, many jurists have concluded that text, history, and tradition are dispositive in determining whether a challenged law violates the right to keep and bear arms. See, e.g., Mance v. Sessions (CA5 2018) (Elrod, J., joined by Jones, Smith, Willett, Ho, Duncan, and Engelhardt, JJ., dissenting from denial of reh’g en banc); Tyler v. Hillsdale Cty. Sheriff’s Dept. (CA6 2016) (Batchelder, J., concurring in most of judgment); Gowder v. Chicago (ND Ill. 2012); Heller v. District of Columbia (CADC 2011) (Heller II) (Kavanaugh, J., dissenting).

But, as I have noted before, many courts have resisted our decisions in Heller and McDonald. See Silvester v. Becerra (2018) (opinion dissenting from denial of certiorari). Instead of following the guidance provided in Heller, these courts minimized that decision’s framework. See, e.g., Gould v. Morgan (CA1 2018) (concluding that our decisions “did not provide much clarity as to how Second Amendment claims should be analyzed in future cases”). They then “filled” the self-created “analytical vacuum” with a “two-step inquiry” that incorporates tiers of scrutiny on a sliding scale. National Rifle Assn. of Am., Inc. v. Bureau of Alcohol, Tobacco, Firearms, and Explosives (CA5 2012); Powell v. Tompkins (CA1 2015) (compiling Circuit opinions adopting some form of the sliding-scale framework).

Under this test, courts first ask “whether the challenged law burdens conduct protected by the Second Amendment.” United States v. Chovan (CA9 2013). If so, courts proceed to the second step — determining the appropriate level of scrutiny. To do so, courts generally consider “how close the law comes to the core of the Second Amendment right” and “the severity of the law’s burden on the right.” Depending on their analysis of those two factors, courts then apply what purports to be either intermediate or strict scrutiny — at least recognizing that Heller barred the application of rational basis review.

This approach raises numerous concerns. For one, the courts of appeals’ test appears to be entirely made up. The Second Amendment provides no hierarchy of “core” 1062and peripheral rights. And “[t]he Constitution does not prescribe tiers of scrutiny.” Whole Woman’s Health v. Hellerstedt (2016) (Thomas, J., dissenting); see also Heller II (Kavanaugh, J., dissenting) (listing constitutional rights that are not subject to means-ends scrutiny). Moreover, there is nothing in our Second Amendment precedents that supports the application of what has been described as “a tripartite binary test with a sliding scale and a reasonable fit.” Duncan v. Becerra (SD Cal. 2017).

Even accepting this test on its terms, its application has yielded analyses that are entirely inconsistent with Heller. There, we cautioned that “[a] constitutional guarantee subject to future judges’ assessments of its usefulness is no constitutional guarantee at all,” stating that our constitutional rights must be protected “whether or not future legislatures or (yes) even future judges think that scope too broad.” On that basis, we explicitly rejected the invitation to evaluate Second Amendment challenges under an “interest-balancing inquiry, with the interests protected by the Second Amendment on one side and the governmental public-safety concerns on the other.” Id. (Breyer, J., dissenting). But the application of the test adopted by the courts of appeals has devolved into just that.1 In fact, at least one scholar has contended that this interest-balancing approach has ultimately carried the day, as the lower courts systematically ignore the Court’s actual holding in Heller. See Rostron, Justice Breyer’s Triumph in the Third Battle Over the Second Amendment, 80 Geo. Wash. L. Rev. 703 (2012). With what other constitutional right would this Court allow such blatant defiance of its precedent?

Whatever one may think about the proper approach to analyzing Second Amendment challenges, it is clearly time for us to resolve the issue.



II

This case also presents the Court with an opportunity to clarify that the Second Amendment protects a right to public carry. While some Circuits have recognized that the Second Amendment extends outside the home, see Wrenn v. District of Columbia (CADC 2017); Moore v. Madigan (CA7 2012), many have declined to define the scope of the right, simply assuming that the right to public carry exists for purposes of applying a scrutiny-based analysis, see Woollard v. Gallagher (CA4 2013); Drake v. Filko (CA3 2013); Kachalsky v. County of Westchester (CA2 2012).2 Other courts have specifically 1063indicated that they would not interpret the Second Amendment to apply outside the home without further instruction from this Court. United States v. Masciandaro, 638 F.3d 458, 475 (CA4 2011) (“On the question of Heller’s applicability outside the home environment, we think it prudent to await direction from the Court itself”); Williams v. State, 417 Md. 479, 496, 10 A.3d 1167, 1177 (2011) (“If the Supreme Court . . . meant its holding [in Heller] to extend beyond home possession, it will need to say so more plainly”). We should provide the requested instruction.


A

The text of the Second Amendment guarantees that “the right of the people to keep and bear Arms, shall not be infringed.” As this Court explained in Heller, “[a]t the time of the founding, as now, to ‘bear’ meant to ‘carry.’” “When used with ‘arms,’ . . . the term has a meaning that refers to carrying for a particular purpose — confrontation.” Ibid. Thus, the right to “bear arms” refers to the right to “‘wear, bear, or carry upon the person or in the clothing or in a pocket, for the purpose of being armed and ready for offensive or defensive action in a case of conflict with another person.’”

“The most natural reading of this definition encompasses public carry.” Peruta v. California (2017) (Thomas, J., dissenting from denial of certiorari). Confrontations, of course, often occur outside the home. See, e.g., Moore (noting that “most murders occur outside the home” in Chicago). Thus, the right to carry arms for self-defense inherently includes the right to carry in public. This conclusion not only flows from the definition of “bear Arms” but also from the natural use of the language in the text. As I have stated before, it is “extremely improbable that the Framers understood the Second Amendment to protect little more than carrying a gun from the bedroom to the kitchen.”

The meaning of the term “bear Arms” is even more evident when read in the context of the phrase “right . . . to keep and bear Arms.” U.S. Const., Amdt. 2. “To speak of ‘bearing’ arms solely within one’s home . . . would conflate ‘bearing’ with ‘keeping,’ in derogation of [Heller’s] holding that the verbs codified distinct rights.” Drake (Hardiman, J., dissenting). In short, it would take serious linguistic gymnastics — and a repudiation of this Court’s decision in Heller — to claim that the phrase “bear Arms” does not extend the Second Amendment beyond the home.



B

Cases and treatises from England, the founding era, and the antebellum period confirm that the right to bear arms includes the right to carry in public.

1

“[T]he Second Amendment . . . codified a pre-existing right.” Heller, supra, at 592, 128 S. Ct. 2783. So, as in Heller, my analysis of the scope of that right begins with our country’s English roots.

In 1328, during a time of political transition, the English Parliament enacted the Statute of Northampton. The Statute provided that no man was permitted to “bring . . . force in affray of the peace, nor to go nor ride armed by night nor by day, in Fairs, 1064Markets, nor in the presence of the Justices or other Ministers, nor in no part elsewhere.” Statute of Northampton 1328. On its face, the statute could be read as a sweeping ban on the carrying of arms. However, both the history and enforcement of the statute reveal that it created a far more limited restriction.

From the beginning, the scope of the Statute of Northampton was unclear. Some officers were ordered to arrest all persons that “go armed,” regardless of whether the bearer was carrying arms peacefully. See Letter to Mayor and Bailiffs of York (Jan. 30, 1334). Other officers, however, were ordered to arrest only “persons riding or going armed to disturb the peace.” Letter to Keeper and Justices of Northumberland (Oct. 28, 1332).

Whatever the initial breadth of the statute, it is clear that it was not strictly enforced in the ensuing centuries. To the contrary, “[d]uring most of England’s history, maintenance of an armed citizenry was neither merely permissive nor cosmetic but essential” because “[u]ntil late in the seventeenth century England had no standing army, and until the nineteenth century no regular police force.” Malcom, The Right of the People To Keep and Bear Arms: The Common Law Tradition (1983). Citizens were not only expected to possess arms, they were encouraged to maintain skills in the use of those arms, which, of course, required carrying arms in public. See, e.g., id. (describing King Henry VIII’s order requiring villages to maintain targets at which local men were to practice shooting).

The religious and political turmoil in England during the 17th century thrust the scope of the Statute of Northampton to the forefront. See J. Malcolm, To Keep and Bear Arms (1994) (hereinafter Malcolm). King James II, a Catholic monarch, sought to revive the Statute of Northampton as a weapon to disarm his Protestant opponents. Id., at 104. To this point, “[a]lthough men were occasionally indicted for carrying arms to terrorize their neighbours, the strict prohibition [of the Statute of Northampton] had never been enforced.” Ibid. But, in November 1686, the Attorney General brought Sir John Knight — an opponent of James II — to trial before the King’s Bench. The information alleged that Knight violated the Statute of Northampton by “walk[ing] about the streets armed with guns, and [entering] into the church of St. Michael, in Bristol, in the time of divine service, with a gun, to terrify the King’s subjects.” At trial, the Chief Justice of the King’s Bench stated that the Statute of Northampton only “punish[ed] people who go armed to terrify the King’s subjects.” He explained that the Statute of Northampton was “almost gone in desuetudinem” for “now there be a general connivance to gentlemen to ride armed for their security.” The Chief Justice also noted that only “where the crime shall appear to be malo animo [i.e., with a wrongful intent,] it will come within the Act.” Ibid. In other words, the Statute of Northampton was almost obsolete from disuse and prohibited only the carrying arms to terrify. Knight was ultimately acquitted.3

James II’s attempts to disarm his opponents continued. Only two weeks after Knight’s acquittal, James II ordered general disarmaments of regions inhabited by his Protestant 1065enemies under the auspices of the Game Act of 1671. As we explained in Heller, “[t]hese experiences caused Englishmen to be extremely wary of concentrated military forces run by the state and to be jealous of their arms.”

In 1688, James II was deposed in an uprising which came to be known as The Glorious Revolution. Soon thereafter, the English compiled the Declaration of Rights, which contained a list of grievances against James II and sought assurances from William and Mary that Protestants would not be disarmed. William and Mary accepted the Declaration of Rights, which was later codified as the English Bill of Rights, agreeing that “the Subjects which are Protestants may have Arms for their Defence suitable to their Conditions, and as allowed by Law.”

The Statute of Northampton remained in force following the codification of the English Bill of Rights, but the narrow interpretation of the statute adopted in Sir John Knight’s Case became blackletter law in England. Writing in 1716, Serjeant William Hawkins, author of an influential English treatise, explained that “no wearing of Arms is within the meaning of [the Statute of Northampton], unless it be accompanied with such Circumstances as are apt to terrify the People; from whence it seems clearly to follow, That Persons of Quality are in no Danger of Offending against this Statute by wearing common Weapons.” Theodore Barlow, another legal commentator, also explained that “Wearing Arms, if not accompanied with Circumstances of Terror, is not within this Statute; therefore People of Rank and Distinction do not offend by wearing common Weapons.” Sir William Blackstone concluded the Statute of Northampton banned only the carrying of “dangerous and unusual weapons.” Heller. He explained that the right to arms protected by the 1689 English Bill of Rights preserved “the natural right of resistance and self-preservation” and “the right of having and using arms for self-preservation and defence.” 1 Commentaries on the Laws of England (1765); see also (“[E]veryone is at liberty to keep or carry a gun, if he does not use it for the [illegal] destruction of game” (editor’s note)).

In short, although England may have limited the right to carry in the 14th century, by the time of the founding, the English right was “an individual right protecting against both public and private violence.” Heller. And for purposes of discerning the original meaning of the Second Amendment, it is this founding era understanding that is most pertinent.

2

Founding era legal commentators in America also understood the Second Amendment right to “bear Arms” to encompass the right to carry in public.

St. George Tucker, in his 1803 American edition of Blackstone’s Commentaries, explained that the right to armed self-defense is the “first law of nature.” He described “the right of the people to keep and bear arms” as “the true palladium of liberty.” Tucker makes clear that bearing arms in public was common practice at the founding: “In many parts of the United States, a man no more thinks, of going out of his house on any occasion, without his rifle or musket in his hand, than a European fine gentleman without his sword by his side.”

Similarly, William Rawle, a member of the Pennsylvania Assembly that ratified the Bill of Rights, acknowledged the right to carry arms in public. Rawle noted that the right 1066should not “be abused to the disturbance of the public peace” and explained that if a man carried arms “attended with circumstances giving just reason to fear that he purposes to make an unlawful use of them,” he may be required “to give surety of the peace.”4 But his general understanding appeared to mirror Hawkins’ articulation of the English right — public carry was permitted so long as it was not done to terrify.

Other commentators took a similar view. James Wilson, a prominent Framer and one of the six original Justices of the Supreme Court, understood founding era law to prohibit only the carrying of “dangerous and unusual weapons, in such a manner, as will naturally diffuse a terrour among the people.” Charles Humphreys, a law professor, reiterated “that in this country the constitution guarranties to all persons the right to bear arms” and that “it can only be a crime to exercise this right in such a manner, as to terrify the people unnecessarily.”

3

This view persisted in the early years of the Republic. The majority of the relevant cases during the antebellum period — many of which Heller relied on — support the understanding that the phrase “bear Arms” includes the right to carry in public.

In Bliss v. Commonwealth (1822), the Kentucky Court of Appeals held that its state constitutional right to “bear arms” invalidated a concealed carry restriction. The court stated that “whatever restrains the full and complete exercise of [the right to bear arms], though not an entire destruction of it, is forbidden by the explicit language of the constitution.”

Eleven years after Bliss, Tennessee’s highest court interpreted its State Second Amendment analog in a similar manner in Simpson v. State (1833). In that case, a jury convicted Simpson of carrying arms “in a warlike manner . . . and to the great terror and disturbance of . . . good citizens.” Simpson challenged the conviction, arguing that the State merely proved that he carried arms, not that he did so in a manner to provoke violence. The State asserted that violence was not “essential” to support the conviction, pointing to a statement of Serjeant Hawkins regarding the English Statute of Northampton. The court rejected the State’s argument. First, it noted that the State had selectively quoted Hawkins’ statement about “‘dangerous and unusual weapons,’” and that Hawkins actually explained that “persons of quality are in no danger of offending [the Statute of Northampton] by wearing their common weapons . . . in such places and upon occasions in which it is the common fashion to make use of them without causing the least suspicion of an intention to commit any act of violence or disturbance of the peace.” Second, the court held that even assuming “that our ancestors adopted and brought over with them [the Statute of Northampton], or [a] portion of the common law,” the state-law “right to keep and to bear arms” “completely abrogated it.”

In 1840, the Supreme Court of Alabama concluded that, while the legislature could impose limitations on “the manner in which arms shall be borne,” it could not bar the 1067right to bear arms in public for self-defense. State v. Reid. The court upheld a prohibition on the “practice of carrying weapons secretly.” In doing so, however, the court recognized that there were limits to the State’s ability to restrict the right to carry in public: “A statute which, under the pretence of regulating, amounts to a destruction of the right [to bear arms], or which requires arms to be so borne as to render them wholly useless for the purpose of defence, would be clearly unconstitutional.” In the court’s view, “it is only when carried openly, that [arms] can be efficiently used for defence.” Thus, the court allowed some regulation of the form of carrying arms in public, but it firmly concluded that the right to carry in public for self-defense could not be eliminated altogether.

Other state courts adopted a similar view. In Nunn v. State (1846), the Supreme Court of Georgia held that “seek[ing] to suppress the practice of carrying certain weapons secretly . . . is valid” but that “a prohibition against bearing arms openly is in conflict with the Constitution, and void.” And, in State v. Chandler (1850), the Supreme Court of Louisiana held that the State could ban concealed carry but that the “right to carry arms . . . in full open view” was “guaranteed by the Constitution of the United States.”

These cases show that, with few exceptions,5 courts in the antebellum period understood the right to bear arms as including the right to carry in public for self-defense.



C

Finally, in the wake of the Civil War, “there was an outpouring of discussion of the Second Amendment in Congress and in public discourse, as people debated whether and how to secure constitutional rights for newly free slaves.” Heller. These discussions confirm that the Second Amendment right to bear arms was understood to protect public carry at the time the Fourteenth Amendment was ratified.6

As I have previously explained, “Southern anxiety about an uprising among the newly freed slaves peaked” after the Civil War. McDonald (opinion concurring in part and concurring in judgment). Acting on this fear, States of the “old Confederacy” engaged in “systematic efforts” to disarm recently freed slaves and many of the 180,000 blacks who served in the Union Army. “Throughout the South, armed parties, often consisting of ex-Confederate soldiers serving in the state militias, forcibly took firearms from newly freed slaves.” In addition, some States passed laws that explicitly prohibited blacks from carrying arms without a license (a requirement not imposed on white citizens) or barred blacks from possessing arms altogether. See Cottrol & Diamond, The Second Amendment: Toward an Afro-Americanist Reconsideration (1991) (compiling laws from Alabama, Louisiana, and Mississippi).
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The Federal Government acknowledged that these abuses violated blacks’ fundamental right to carry arms in public. In 1866, a report of the Commissioner of the Freedmen’s Bureau recognized that “[t]he civil law [of Kentucky] prohibits the colored man from bearing arms” and concluded that such a restriction infringed “the right of the people to keep and bear arms as provided in the Constitution.” Similarly, a circular in a congressional Report acknowledged that “in some parts of [South Carolina,] armed parties are, without proper authority, engaged in seizing all fire-arms found in the hands of the freedmen . . . in plain and direct violation of their personal rights [to keep and bear arms] as guaranteed by the Constitution of the United States.” The circular noted the “peaceful and orderly conduct” of freed slaves when carrying arms, as well as their need “to kill game for subsistence, and to protect their crops from destruction by birds and animals,” clearly indicating that the bearing of arms occurs in public. Finally, numerous Congressmen expressed dismay at the denial of blacks’ rights to bear arms when discussing the Civil Rights Act of 1866, the Freedmen’s Bureau Act of 1866, and the Fourteenth Amendment. See Halbrook, The Jurisprudence of the Second and Fourteenth Amendments (1981).

The importance of the right to carry arms in public during Reconstruction and thereafter cannot be overstated. “The use of firearms for self-defense was often the only way black citizens could protect themselves from mob violence.” McDonald (opinion of Thomas, J.). And, unfortunately, “[w]ithout federal enforcement of the inalienable right to keep and bear arms, . . . militias and mobs were tragically successful in waging a campaign of terror” against Southern blacks. On this record, it is clear that “the Framers of the Privileges or Immunities Clause and the ratifying-era public understood — just as the Framers of the Second Amendment did — that the right to keep and bear arms” encompassed the right to carry arms in public for self-defense.

In short, the text of the Second Amendment and the history from England, the founding era, the antebellum period, and Reconstruction leave no doubt that the right to “bear Arms” includes the individual right to carry in public in some manner.




III

Recognizing that the Constitution protects the right to carry arms in public does not mean that there is a “right to . . . carry any weapon whatsoever in any manner whatsoever and for whatever purpose.” Heller. “The protections enumerated in the Second Amendment . . . are not absolute prohibitions against government regulation.” Voisine v. United States (2016) (Thomas, J., dissenting). States can impose restrictions on an individual’s right to bear arms that are consistent with historical limitations. “Some laws, however, broadly divest an individual of his Second Amendment rights” altogether. This case gives us the ideal opportunity to at least begin analyzing which restrictions are consistent with the historical scope of the right to bear arms.

It appears that a handful of States throughout the country prohibit citizens from carrying arms in public unless they can establish “good cause” or a “justifiable need” for doing so. The majority of States, while regulating the carrying of arms to varying degrees, have not imposed such a restriction, which amounts to a “[b]a[n] on the ability of most citizens to exercise an enumerated right.” Wrenn. The Courts of Appeals are squarely divided on the constitutionality of these onerous “justifiable need” or “good 1069cause” restrictions. The D.C. Circuit has held that a law limiting public carry to those with a “good reason to fear injury to [their] person or property” violates the Second Amendment. Wrenn.7 By contrast, the First, Second, Third, and Fourth Circuits have upheld the constitutionality of licensing schemes with “justifiable need” or “good reason” requirements, applying what purported to be an intermediate scrutiny standard.

“One of this Court’s primary functions is to resolve ‘important matter[s]’ on which the courts of appeals are ‘in conflict.’” Gee v. Planned Parenthood of Gulf Coast, Inc. (2018) (Thomas, J., dissenting from denial of certiorari) (quoting this Court’s Rule 10(a)). The question whether a State can effectively ban most citizens from exercising their fundamental right to bear arms surely qualifies as such a matter. We should settle the conflict among the lower courts so that the fundamental protections set forth in our Constitution are applied equally to all citizens.

* * *

This case gives us an opportunity to provide lower courts with much-needed guidance, ensure adherence to our precedents, and resolve a Circuit split. Each of these reasons is independently sufficient to grant certiorari. In combination, they unequivocally demonstrate that this case warrants our review. Rather than prolonging our decade-long failure to protect the Second Amendment, I would grant this petition.



In April 2021, the Supreme Court granted review in New York State Rifle & Pistol Association Inc. v. Corlett. This case will consider “whether the Second Amendment allows the government to prohibit ordinary law-abiding citizens from carrying handguns outside the home for self-defense.”
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	6 Although these discussions occurred well after the ratification of the Bill of Rights, Heller treated them as “instructive” in determining the meaning of the Second Amendment. The discussions also inform our understanding of the right to keep and bear arms guaranteed by the Fourteenth Amendment as a privilege of American citizenship. See McDonald v. Chicago (2010) (Thomas, J., concurring in part and concurring in judgment).

	7 A panel of the Ninth Circuit, in an exhaustive and scholarly opinion, also held that a law violated the Second Amendment by limiting public carry to those with “urgency,” “need,” or a “reason to fear injury.” Young. That decision, however, was vacated when a majority of the active judges on the Ninth Circuit voted to grant en banc review.
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PART VI THE FOURTH, FIFTH, AND SIXTH AMENDMENTS
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CHAPTER 14 The Rights of the Accused

ASSIGNMENT 1

In Chapters 9, 10, 11, and 12, we studied the rights protected by the First Amendment: freedom of speech, free exercise of religion, the prohibition on establishment of religion, and the freedom of association. Chapter 13 focused on the Second Amendment right to keep and bear arms. In this chapter, we turn to the so-called criminal procedure rights, which are enumerated in the Fourth, Fifth, and Sixth Amendments. These rights are invoked when the government investigates and prosecutes people who are accused of crimes.

The Fourth Amendment enumerates two rights to protect the accused. First, the Searches and Seizures Clause provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” The Warrants Clause provides: “no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

The Fifth Amendment enumerates four rights to protect the accused. First, the Grand Jury Clause provides: “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger.” Second, the Double Jeopardy Clause provides: “nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb.” Third, the Self-Incrimination Clause provides: “nor shall [any person] be compelled in any criminal case to be a witness against himself.” Finally, we return to a provision studied throughout this book. The Due Process Clause provides: “nor [shall any person] be deprived of life, liberty, or property, without due process of law.”

The Sixth Amendment enumerates seven rights to protect the accused. First, the Speedy Trial Clause provides: “In all criminal prosecutions, the accused shall enjoy the 1074right to a speedy . . . trial.” Second, the Public Trial Clause provides: “In all criminal prosecutions, the accused shall enjoy the right to a . . . public trial.” Third, the Jury Trial Clause provides: “In all criminal prosecutions, the accused shall enjoy . . . an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law.” Fourth, the Arraignment Clause provides: “In all criminal prosecutions, the accused shall . . . be informed of the nature and cause of the accusation.” Fifth, the Confrontation Clause provides: “In all criminal prosecutions, the accused shall . . . be confronted with the witnesses against him.” Sixth, the Compulsory Process Clause provides: “In all criminal prosecutions, the accused shall . . . have compulsory process for obtaining witnesses in his favor.” Finally, the Right-to-Counsel Clause provides: “In all criminal prosecutions, the accused shall . . . have the Assistance of Counsel for his defence.”

Many law students will take a separate course on Criminal Procedure. This upper-level class will cover the rights protected by the Fourth, Fifth, and Sixth Amendments. Generally, these topics are not covered in the basic Constitutional Law course. We think this omission is unfortunate. Indeed, many of the most important developments in constitutional law have arisen in criminal procedure cases. Consider five prominent examples.


	Does the Bill of Rights also limit state power? The Supreme Court developed the so-called incorporation doctrine in cases that imposed restrictions on state police officers and prosecutors.

	Does the Constitution protect a right of “privacy”? Before Roe v. Wade (1973) and Griswold v. Connecticut (1965), the Court interpreted the Fourth Amendment to protect a general right of privacy.

	Should the Constitution be interpreted based on its text and original meaning, or should courts update their interpretation of the document in light of evolving circumstances? In many criminal procedure cases, the Warren Court adopted a living constitutionalist model that candidly departed from the text of the Bill of Rights. Justice Hugo Black, often in dissent, advanced what we would now call textualist and originalist readings of the Constitution.

	In what circumstances should the Supreme Court adhere to stare decisis? When can precedent be overruled? During the 1960s, the Warren Court reversed many precedents, with little regard for stare decisis. Later, the Burger and Rehnquist Courts disagreed with many of those decisions. Yet, out of respect for stare decisis, the Court left those precedents in place — but sometimes with modifications.

	The criminal procedure cases illustrate how changes in judicial philosophy can change the Court’s case law, often in unexpected ways. For example, President Richard Nixon was a tough-on-crime executive. He openly criticized the Warren Court’s broad protections for the rights of the accused. Nixon made four appointments to the Supreme Court with an eye toward “retrenching” the Warren Court’s broad rulings. Nixon achieved some moderate success on that front. But in the process, he appointed Justices who were, in other regards, not judicial conservatives.



This chapter is not designed to provide a thorough summary of modern criminal procedure jurisprudence. Rather, we have selected eleven cases from the Warren, Burger, Rehnquist, and Roberts Courts that illustrate these five themes. Here, we will study these cases to learn about constitutional theory. We leave for another class the difficult policy debates concerning criminal justice, homeland security, and the rights of the accused.
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A. THE RIGHTS OF THE ACCUSED ON THE WARREN COURT

From 1961 through 1968, the Warren Court caused a “revolution” in criminal procedure. In the span of seven years, the Justices imposed novel restrictions on criminal investigations and prosecutions. To reach these sweeping results, the Court often reversed longstanding precedents. This chapter will review five of those seminal decisions.


	Mapp v. Ohio (1961) held that state courts must exclude evidence that was seized in violation of the Fourth Amendment. Here, the Supreme Court reversed precedents holding that the so-called exclusionary rule only restricted federal prosecutions.

	Gideon v. Wainright (1963) found that the “appointment of counsel for an indigent criminal defendant . . . [was] ‘a fundamental right, essential to a fair trial.’” Prior cases only required the appointment of counsel in murder trials, and other special circumstances. Now, the state was required to pay for counsel in all criminal cases.

	Miranda v. Arizona (1966) held that the police were required to inform suspects in custody that they had a “right to remain silent” and the “right to consult with [an] attorney.” These notices came to be known as the Miranda warning. Later, the Court would modify the rules governing Miranda warnings, but would never overturn that landmark decision.

	Katz v. United States (1967) held that the police can violate the Fourth Amendment, even if there is no physical “trespass” of the suspect’s property. Justice John Marshall Harlan wrote an influential concurring opinion that grounded the Fourth Amendment in an “expectation of privacy.”

	Terry v. Ohio (1968) ruled against the rights of the accused, and in favor of law enforcement. During a so-called Terry stop, the police can temporarily “seize” a person, and pat him down for weapons, without violating the Fourth Amendment.




[image: 1957 mugshot of Dollree Mapp]

In 1957, Dollree Mapp was convicted for possession of “certain lewd and lascivious books, pictures, and photographs.” The Supreme Court held that the police seized those materials from Mapp’s home in violation of the Fourth Amendment. As a result, that evidence was inadmissible.

These five cases are so famous that each is known by a single name: Mapp, Gideon, Miranda, Katz, and Terry. These five cases established new constitutional rules, and in the process, reversed old precedents. To this day, they remain good law, though later decisions would carve out various exceptions to the rules.

The Searches and Seizures Clause provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” What happens if the police obtain evidence by an unreasonable search or seizure? Does the Fourth Amendment prevent a court from admitting that evidence into the record? The next 1076case answers this question. Mapp v. Ohio (1961) marked the beginning of the Warren Court’s criminal procedure “revolution.”


STUDY GUIDE


	Weeks v. United States (1914) held that the federal courts would exclude evidence that was seized in violation of the Fourth Amendment. What was the basis for this ruling? Did five Justices agree on a single rationale?

	Does the text of the Fourth Amendment provide a basis for the exclusionary rule? What about the text of the Fifth Amendment?

	Why did the Court hold that federal law enforcement and state law enforcement must be subject to the same exclusionary rule?

	Justice Harlan dissented in Mapp v. Ohio. How did he understand the constitutional basis for the exclusionary rule?

	Wolf v. Colorado (1949) held that state law enforcement officers are not bound by the federal exclusionary rule. Why did Mapp overrule Wolf? How did the majority address stare decisis? Did Dollree Mapp even ask the Court to revisit Wolf?

	The exclusionary rule is a judicial remedy that is justified as a deterrent to police misconduct: if the police violate the Fourth Amendment, the seized evidence cannot later be introduced in court by the prosecution. But the only persons who can assert this remedy are those who are being prosecuted for a crime. Their credibility to allege police misconduct is then compared with that of the police. What happens when the police stop and search someone unconstitutionally but find no incriminating evidence? The subjects of these searches are never charged with a crime, and there is no evidence to suppress. Further, these people currently have no effective remedy for this type of rights violation, and their credibility is never compared with that of the police. How is deterrence affected by the absence of any remedy for these innocent victims of police misconduct?

	Are there possible legislative alternatives to the exclusionary rule? Consider a law that allows any victim of unconstitutional police conduct to seek monetary damages from the police, whether or not they have committed any crime.* If such a remedy were shown to more effectively deter police misconduct than the remedy of exclusion, should courts allow prosecutors to use illegally obtained evidence at trial?





Mapp v. Ohio 367 U.S. 643 (1961)

Mr. Justice Clark delivered the opinion of the Court.

Appellant [Dollree Mapp] stands convicted of knowingly having had in her possession and under her control certain lewd and lascivious books, pictures, and 1077photographs. . . . As officially stated in the syllabus to its opinion, the Supreme Court of Ohio found that her conviction was valid though “based primarily upon the introduction in evidence of lewd and lascivious books and pictures unlawfully seized during an unlawful search of defendant’s home.” On May 23, 1957, three Cleveland police officers arrived at appellant’s residence. . . . When Miss Mapp did not come to the door immediately, at least one of the several doors to the house was forcibly opened and the policemen gained admittance. Meanwhile Miss Mapp’s attorney arrived, but the officers, having secured their own entry, and continuing in their defiance of the law, would permit him neither to see Miss Mapp nor to enter the house. It appears that Miss Mapp was halfway down the stairs from the upper floor to the front door when the officers, in this highhanded manner, broke into the hall. She demanded to see the search warrant. A paper, claimed to be a warrant, was held up by one of the officers. She grabbed the “warrant” and placed it in her bosom. A struggle ensued in which the officers recovered the piece of paper and as a result of which they handcuffed appellant because she had been “belligerent” in resisting their official rescue of the “warrant” from her person. Running roughshod over appellant, a policeman “grabbed” her, “twisted (her) hand,” and she “yelled (and) pleaded with him” because “it was hurting.” Appellant, in handcuffs, was then forcibly taken upstairs to her bedroom where the officers searched a dresser, a chest of drawers, a closet and some suitcases. They also looked into a photo album and through personal papers belonging to the appellant. The search spread to the rest of the second floor including the child’s bedroom, the living room, the kitchen and a dinette. The basement of the building and a trunk found therein were also searched. The obscene materials for possession of which she was ultimately convicted were discovered in the course of that widespread search. At the trial no search warrant was produced by the prosecution, nor was the failure to produce one explained or accounted for. . . .

The State says that even if the search were made without authority, or otherwise unreasonably, it is not prevented from using the unconstitutionally seized evidence at trial, citing Wolf v. People of State of Colorado (1949), in which this Court did indeed hold “that in a prosecution in a State court for a State crime the Fourteenth Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure.” On this appeal . . . is urged once again that we review that holding.3


I

Seventy-five years ago, in Boyd v. United States (1886) considering the Fourth4 and Fifth Amendments as running “almost into each other”5 on the facts before it, this Court held that [under] the doctrines of those Amendments . . . “any forcible and compulsory extortion of 1078a man’s own testimony or of his private papers to be used as evidence to convict him of crime or to forfeit his goods, is within the condemnation . . . (of those Amendments).”

. . . [In Weeks v. United States (1914)] this Court “for the first time” held that “in a federal prosecution the Fourth Amendment barred the use of evidence secured through an illegal search and seizure.” This Court has ever since required of federal law officers a strict adherence to that command which this Court has held to be a clear, specific, and constitutionally required — even if judicially implied — deterrent safeguard without insistence upon which the Fourth Amendment would have been reduced to “a form of words.” It meant, quite simply, that “conviction by means of unlawful seizures and enforced confessions . . . should find no sanction in the judgments of the courts ...” and that such evidence “shall not be used at all.”

There are in the cases of this Court some passing references to the Weeks rule as being one of evidence. But the plain and unequivocal language of Weeks — and its later paraphrase in Wolf — to the effect that the Weeks rule is of constitutional origin, remains entirely undisturbed. . . .



II

In 1949, 35 years after Weeks was announced, this Court, in Wolf v. People of State of Colorado, again for the first time, discussed the effect of the Fourth Amendment upon the States through the operation of the Due Process Clause of the Fourteenth Amendment. It said: “. . . that the Weeks exclusionary rule would not then be imposed upon the States as ‘an essential ingredient of the right. . . .’”

. . . While in 1949, prior to the Wolf case, almost two-thirds of the States were opposed to the use of the exclusionary rule, now, despite the Wolf case, more than half of those since passing upon it, by their own legislative or judicial decision, have wholly or partly adopted or adhered to the Weeks rule. Significantly, among those now following the rule is California, which, according to its highest court, was “compelled to reach that conclusion because other remedies have completely failed to secure compliance with the constitutional provisions....” . . . The obvious futility of relegating the Fourth Amendment of the protection of other remedies has, moreover, been recognized by this Court since Wolf. . . .

It, therefore, plainly appears that the factual considerations supporting the failure of the Wolf Court to include the Weeks exclusionary rule when it recognized the enforceability of the right to privacy against the States in 1949, while not basically relevant to the constitutional consideration, could not, in any analysis, now be deemed controlling.



III

. . . Today we once again examine Wolf’s constitutional documentation of the right to privacy free from unreasonable state intrusion, and, after its dozen years on our books, are led by it to close the only courtroom door remaining open to evidence secured by official lawlessness in flagrant abuse of that basic right, reserved to all persons as a specific guarantee against that very same unlawful conduct. We hold that all evidence obtained by 1079searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court.



IV

Since the Fourth Amendment’s right of privacy has been declared enforceable against the States through the Due Process Clause of the Fourteenth, it is enforceable against them by the same sanction of exclusion as is used against the Federal Government. Were it otherwise, then just as without the Weeks rule the assurance against unreasonable federal searches and seizures would be “a form of words,” valueless and undeserving of mention in a perpetual charter of inestimable human liberties, so too, without that rule the freedom from state invasions of privacy would be so ephemeral and so neatly severed from its conceptual nexus with the freedom from all brutish means of coercing evidence as not to merit this Court’s high regard as a freedom “implicit in ‘the concept of ordered liberty.” [Palko v. Connecticut (1937).] . . .

This Court has not hesitated to enforce as strictly against the States as it does against the Federal Government the rights of free speech and of a free press, the rights to notice and to a fair, public trial, including, as it does, the right not to be convicted by use of a coerced confession, however logically relevant it be, and without regard to its reliability. And nothing could be more certain than that when a coerced confession is involved, “the relevant rules of evidence” are overridden without regard to “the incidence of such conduct by the police,” slight or frequent. Why should not the same rule apply to what is tantamount to coerced testimony by way of unconstitutional seizure of goods, papers, effect, documents, etc.? We find that, as to the Federal Government, the Fourth and Fifth Amendments and, as to the States, the freedom from unconscionable invasions of privacy and the freedom from convictions based upon coerced confessions do enjoy an “intimate relation” in their perpetuation of “principles of humanity and civil liberty (secured) . . . only after years of struggle.” Bram v. United States (1897). They express “supplementing phases of the same constitutional purpose — to maintain inviolate large areas of personal privacy.” Feldman v. United States. The philosophy of each Amendment and of each freedom is complementary to, although not dependent upon, that of the other in its sphere of influence — the very least that together they assure in either sphere is that no man is to be convicted on unconstitutional evidence.



V

Moreover, our holding that the exclusionary rule is an essential part of both the Fourth and Fourteenth Amendments is not only the logical dictate of prior cases, but it also makes very good sense. There is no war between the Constitution and common sense. Presently, a federal prosecutor may make no use of evidence illegally seized, but a State’s attorney across the street may, although he supposedly is operating under the enforceable prohibitions of the same Amendment. Thus the State, by admitting evidence unlawfully seized, serves to encourage disobedience to the Federal Constitution which it is bound to uphold. . . .

There are those who say, as did Justice (then Judge) Cardozo, that under our constitutional exclusionary doctrine “(t)he criminal is to go free because the constable has blundered.” People v. Defore (N.Y. 1926). In some cases this will undoubtedly be the result. But, as was said in Elkins, “there is another consideration — the imperative of judicial 1080integrity.” The criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence. . . .

Having once recognized that the right to privacy embodied in the Fourth Amendment is enforceable against the States, and that the right to be secure against rude invasions of privacy by state officers is, therefore, constitutional in origin, we can no longer permit that right to remain an empty promise. Because it is enforceable in the same manner and to like effect as other basic rights secured by the Due Process Clause, we can no longer permit it to be revocable at the whim of any police officer who, in the name of law enforcement itself, chooses to suspend its enjoyment. Our decision, founded on reason and truth, gives to the individual no more than that which the Constitution guarantees him, to the police officer no less than that to which honest law enforcement is entitled, and, to the courts, that judicial integrity so necessary in the true administration of justice.

Mr. Justice Black, concurring.

I am still not persuaded that the Fourth Amendment, standing alone, would be enough to bar the introduction into evidence against an accused of papers and effects seized from him in violation of its commands. For the Fourth Amendment does not itself contain any provision expressly precluding the use of such evidence, and I am extremely doubtful that such a provision could properly be inferred from nothing more than the basic command against unreasonable searches and seizures. Reflection on the problem, however, in the light of cases coming before the Court since Wolf, has led me to conclude that when the Fourth Amendment’s ban against unreasonable searches and seizures is considered together with the Fifth Amendment’s ban against compelled self-incrimination, a constitutional basis emerges which not only justifies but actually requires the exclusionary rule. . . . The Court’s opinion, in my judgment, dissipates the doubt and uncertainty in this field of constitutional law and I am persuaded, for this and other reasons stated, to depart from my prior views, to accept the Boyd doctrine as controlling in this state case and to join the Court’s judgment and opinion which are in accordance with that constitutional doctrine.

Mr. Justice Harlan, whom Mr. Justice Frankfurter and Mr. Justice Whittaker join, dissenting.

In overruling the Wolf case the Court, in my opinion, has forgotten the sense of judicial restraint which, with due regard for stare decisis, is one element that should enter into deciding whether a past decision of this Court should be overruled. Apart from that I also believe that the Wolf rule represents sounder Constitutional doctrine than the new rule which now replaces it. . . .



II

. . . I would not impose upon the States this federal exclusionary remedy. The reasons given by the majority for now suddenly turning its back on Wolf seem to me notably unconvincing. . . . Our concern here, as it was in Wolf, is not with the desirability of that rule but only with the question whether the States are Constitutionally free to follow it or not as they may themselves determine, and the relevance of the disparity of views among the States on this point lies simply in the fact that the judgment involved is a debatable one. . . . For us the question remains, as it has always been, one of state power, not one of 1081passing judgment on the wisdom of one state course or another. In my view this Court should continue to forbear from fettering the States with an adamant rule which may embarrass them in coping with their own peculiar problems in criminal law enforcement.

. . . I do not believe that the Fourteenth Amendment empowers this Court to mould state remedies effectuating the right to freedom from “arbitrary intrusion by the police” to suit its own notions of how things should be done. . . . In conclusion, it should be noted that the majority opinion in this case is in fact an opinion only for the judgment overruling Wolf, and not for the basic rationale by which four members of the majority have reached that result. For my Brother Black is unwilling to subscribe to their view that the Weeks exclusionary rule derives from the Fourth Amendment itself, but joins the majority opinion on the premise that its end result can be achieved by bringing the Fifth Amendment to the aid of the Fourth.12 I regret that I find so unwise in principle and so inexpedient in policy a decision motivated by the high purpose of increasing respect for Constitutional rights. But in the last analysis I think this Court can increase respect for the Constitution only if it rigidly respects the limitations which the Constitution places upon it, and respects as well the principles inherent in its own processes. In the present case I think we exceed both, and that our voice becomes only a voice of power, not of reason.


STUDY GUIDE


	The Sixth Amendment Right-to-Counsel Clause provides: “In all criminal prosecutions, the accused shall . . . have the Assistance of Counsel for his defence.” In his concurring opinion, Justice Clark wrote “[t]hat the Sixth Amendment requires appointment of counsel in ‘all criminal prosecutions’ is clear, both from the language of the Amendment and from this Court’s interpretation.” Is the text “clear”? Does the text suggest that the government must appoint and pay for counsel? How does the majority address the text of the Sixth Amendment?

	Why is the “appointment of counsel for an indigent criminal defendant . . . ‘a fundamental right, essential to a fair trial’”? Is this right “implicit in the concept of ordered liberty”?

	Why does the Supreme Court overrule Betts v. Brady? How does the majority consider stare decisis?

	Can the right to appointed counsel extend to federal prosecutions but not to state prosecutions?

	Justice Harlan concurred. How does he disagree with the majority opinion? Does Harlan accept that the Fourteenth Amendment “incorporates” the Sixth Amendment right to counsel?
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[image: Petition Clarence Gideon submited to the Supreme Court regarding his conviction]



The petition is handwritten on stationary supplied by the Department of Corrections



In 1961, Clarence Gideon was arrested for stealing $5 and a few bottles of beer from the Bay Harbor Pool Room in Panama City, Florida. Gideon was too poor to pay for counsel, and defended himself at trial. After his conviction, Gideon submitted a handwritten petition to the United States Supreme Court. It stated, “I, Clarence Earl Gideon, claim that I was denied the rights of the 4th, 5th and 14th amendments of the Bill of Rights.” The Supreme Court granted review, and appointed future-Justice Abe Fortas to represent Gideon. In Gideon v. Wainwright (1961), the Court unanimously held that the state was required to provide counsel for all indigent defendants.
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Gideon v. Wainwright 372 U.S. 335 (1963)

Mr. Justice Black delivered the opinion of the Court.

Petitioner was charged in a Florida state court with having broken and entered a poolroom with intent to commit a misdemeanor. This offense is a felony under Florida law. Appearing in court without funds and without a lawyer, petitioner asked the court to appoint counsel for him, whereupon the following colloquy took place:


“The COURT: Mr. Gideon, I am sorry, but I cannot appoint Counsel to represent you in this case. Under the laws of the State of Florida, the only time the Court can appoint Counsel to represent a Defendant is when that person is charged with a capital offense. I am sorry, but I will have to deny your request to appoint Counsel to defend you in this case.

“The DEFENDANT: The United States Supreme Court says I am entitled to be represented by Counsel.”




[image: Photograph of Clarence Gideon]

Clarence Gideon

Put to trial before a jury, Gideon conducted his defense about as well as could be expected from a layman. He made an opening statement to the jury, cross-examined the State’s witnesses, presented witnesses in his own defense, declined to testify himself, and made a short argument “emphasizing his innocence to the charge contained in the Information filed in this case.” The jury returned a verdict of guilty, and petitioner was sentenced to serve five years in the state prison. Later, petitioner filed in the Florida Supreme Court this habeas corpus petition attacking his conviction and sentence on the ground that the trial court’s refusal to appoint counsel for him denied him rights “guaranteed by the Constitution and the Bill of Rights by the United States Government.”1 Treating the petition for habeas corpus as properly before it, the State Supreme Court, “upon consideration thereof” but without an opinion, denied all relief. Since 1942, when Betts v. Brady was decided by a divided Court, the problem of a defendant’s federal constitutional right to counsel in a state court has been a continuing source of controversy and litigation in both state and federal courts. To give this problem another review here, we granted certiorari. Since Gideon was proceeding in forma pauperis, we appointed counsel to represent him* and requested both sides to discuss in their briefs and oral arguments the following: “Should this Court’s holding in Betts v. Brady be reconsidered?”
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. . . Betts held that a refusal to appoint counsel for an indigent defendant charged with a felony did not necessarily violate the Due Process Clause of the Fourteenth Amendment, which for reasons given the Court deemed to be the only applicable federal constitutional provision. . . . Treating due process as “a concept less rigid and more fluid than those envisaged in other specific and particular provisions of the Bill of Rights,” the Court held that refusal to appoint counsel under the particular facts and circumstances in the Betts case was not so “offensive to the common and fundamental ideas of fairness” as to amount to a denial of due process. Since the facts and circumstances of the two cases are so nearly indistinguishable, we think the Betts v. Brady holding if left standing would require us to reject Gideon’s claim that the Constitution guarantees him the assistance of counsel. Upon full reconsideration we conclude that Betts v. Brady should be overruled.


II

The Sixth Amendment provides, “In all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defence.” We have construed this to mean that in federal courts counsel must be provided for defendants unable to employ counsel unless the right is competently and intelligently waived. Betts argued that this right is extended to indigent defendants in state courts by the Fourteenth Amendment. In response the Court stated that, while the Sixth Amendment laid down “no rule for the conduct of the states, the question recurs whether the constraint laid by the amendment upon the national courts expresses a rule so fundamental and essential to a fair trial, and so, to due process of law, that it is made obligatory upon the states by the Fourteenth Amendment.” In order to decide whether the Sixth Amendment’s guarantee of counsel is of this fundamental nature, the Court in Betts set out and considered “(r)elevant data on the subject . . . afforded by constitutional and statutory provisions subsisting in the colonies and the states prior to the inclusion of the Bill of Rights in the national Constitution, and in the constitutional, legislative, and judicial history of the states to the present date.” On the basis of this historical data the Court concluded that “appointment of counsel is not a fundamental right, essential to a fair trial.” It was for this reason the Betts Court refused to accept the contention that the Sixth Amendment’s guarantee of counsel for indigent federal defendants was extended to or, in the words of that Court, “made obligatory upon the states by the Fourteenth Amendment.” Plainly, had the Court concluded that appointment of counsel for an indigent criminal defendant was “a fundamental right, essential to a fair trial,” it would have held that the Fourteenth Amendment requires appointment of counsel in a state court, just as the Sixth Amendment requires in a federal court.

We think the Court in Betts had ample precedent for acknowledging that those guarantees of the Bill of Rights which are fundamental safeguards of liberty immune from federal abridgment are equally protected against state invasion by the Due Process Clause of the Fourteenth Amendment. This same principle was recognized, explained, and applied in Powell v. Alabama (1932), a case upholding the right of counsel, where the Court held that despite sweeping language to the contrary in Hurtado v. California (1884), the Fourteenth Amendment “embraced” those “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions,” even though they had been “specifically dealt with in another part of the Federal Constitution.”

In many cases other than Powell and Betts, this Court has looked to the fundamental nature of original Bill of Rights guarantees to decide whether the Fourteenth Amendment 1085makes them obligatory on the States. Explicitly recognized to be of this “fundamental nature” and therefore made immune from state invasion by the Fourteenth, or some part of it, are the First Amendment’s freedoms of speech, press, religion, assembly, association, and petition for redress of grievances.4 For the same reason, though not always in precisely the same terminology, the Court has made obligatory on the States the Fifth Amendment’s command that private property shall not be taken for public use without just compensation,5 the Fourth Amendment’s prohibition of unreasonable searches and seizures,6 and the Eighth’s ban on cruel and unusual punishment.

On the other hand, this Court in Palko v. Connecticut (1937), refused to hold that the Fourteenth Amendment made the double jeopardy provision of the Fifth Amendment obligatory on the States. In so refusing, however, the Court, speaking through Mr. Justice Cardozo, was careful to emphasize that “immunities that are valid as against the federal government by force of the specific pledges of particular amendments have been found to be implicit in the concept of ordered liberty, and thus, through the Fourteenth Amendment, become valid as against the states” and that guarantees “in their origin . . . effective against the federal government alone” had by prior cases “been taken over from the earlier articles of the Federal Bill of Rights and brought within the Fourteenth Amendment by a process of absorption.” . . .

Not only these precedents but also reason and reflection require us to recognize that in our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. This seems to us to be an obvious truth. Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime. Lawyers to prosecute are everywhere deemed essential to protect the public’s interest in an orderly society. Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their defenses. That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in criminal courts are necessities, not luxuries.

The right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours. From the very beginning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law. This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.

The Court in Betts v. Brady departed from the sound wisdom upon which the Court’s holding in Powell v. Alabama rested. Florida, supported by two other States, has asked that Betts v. Brady be left intact. Twenty-two States, as friends of the Court, argue that Betts was “an anachronism when handed down” and that it should now be overruled. We agree.

Mr. Justice Douglas, concurring.

. . . My Brother Harlan is of the view that a guarantee of the Bill of Rights that is made applicable to the States by reason of the Fourteenth Amendment is a lesser version of 1086that same guarantee as applied to the Federal Government. Mr. Justice Jackson shared that view.3

But that view has not prevailed and rights protected against state invasion by the Due Process Clause of the Fourteenth Amendment are not watered-down versions of what the Bill of Rights guarantees. . . .

Mr. Justice Harlan, concurring. . . .

In agreeing with the Court that the right to counsel in a case such as this should now be expressly recognized as a fundamental right embraced in the Fourteenth Amendment, I wish to make a further observation. When we hold a right or immunity, valid against the Federal Government, to be “implicit in the concept of ordered liberty”6 and thus valid against the States, I do not read our past decisions to suggest that by so holding, we automatically carry over an entire body of federal law and apply it in full sweep to the States. Any such concept would disregard the frequently wide disparity between the legitimate interests of the States and of the Federal Government, the divergent problems that they face, and the significantly different consequences of their actions. In what is done today I do not understand the Court to depart from the principles laid down in Palko v. Connecticut, or to embrace the concept that the Fourteenth Amendment “incorporates” the Sixth Amendment as such.

On these premises I join in the judgment of the Court.

ASSIGNMENT 2



[image: 1963 mugshot of Ernesto Miranda for the Arizona State Prison in Florence, Arizona]


In 1963, Ernesto Miranda was arrested for kidnapping and raping an 18-year old, Lois Ann Jameson. After two hours of interrogation, Miranda confessed to the crime. He signed a statement, which included “a typed paragraph stating that the confession was made voluntarily, without threats or promises of immunity and ‘with full knowledge of my legal rights, understanding any statement I make may be used against me.’” Miranda was not informed of his right to counsel, or his right to remain silent. The written confession was admitted during the trial, and Miranda was convicted. In Miranda v. Arizona (1966), the Supreme Court unanimously ruled for Miranda.
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STUDY GUIDE


	The Self-Incrimination Clause of the Fifth Amendment provides that no person “shall be compelled in any criminal case to be a witness against himself.” Does this right extend to police interrogations of a suspect in custody? Or is it limited to a defendant who testifies during a criminal trial? What is a “criminal case”?

	The Right-to-Counsel Clause of the Sixth Amendment provides that “in all criminal prosecutions, the accused shall . . . have the assistance of counsel for his defense.” Does this right extend to police interrogations, or is it limited to a criminal trial? When does a “criminal prosecution” begin?

	Miranda v. Arizona established the now-famous Miranda warnings: the “right to remain silent” and the “right to consult with [an] attorney.” How did the Court fashion these specific warnings?

	In Footnote 48, Miranda overruled two precedents. Did the Court discuss the stare decisis value of those decisions?

	The majority stated that the “issues” in this case “are of constitutional dimensions.” What does this statement mean? What clause of the Constitution is Miranda premised on?

	The Court found that the Miranda warnings must be given “unless other fully effective means are devised to inform accused persons of their right of silence and to assure a continuous opportunity to exercise it....” What other means might be available? Who would develop these practices? What if the police were required to record all interrogations? Would those records serve as an adequate substitute for Miranda warnings? Might recordings be even more effective than Miranda warnings to prevent coerced confessions?

	Justice Harlan dissented. He wrote that “there can be little doubt that the Court’s new code would markedly decrease the number of confessions.” Harlan added, “The social costs of crime are too great to call the new rules anything but a hazardous experimentation.” How should the Court consider the “social costs” of its rulings?

	Justice Harlan referred to the “due process” approach. What is this approach? How have other courts relied on the Due Process Clause to remedy coerced confessions?







Miranda v. Arizona 384 U.S. 436 (1966)

Mr. Chief Justice Warren delivered the opinion of the Court.

The cases before us raise questions which go to the roots of our concepts of American criminal jurisprudence: the restraints society must observe consistent with the Federal Constitution in prosecuting individuals for crime. More specifically, we deal with the admissibility of statements obtained from an individual who is subjected to custodial police interrogation and the necessity for procedures which assure that the individual is accorded his privilege under the Fifth Amendment to the Constitution not to be compelled to incriminate himself.
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We dealt with certain phases of this problem recently in Escobedo v. State of Illinois (1964). There, as in the four cases before us, law enforcement officials took the defendant into custody and interrogated him in a police station for the purpose of obtaining a confession. The police did not effectively advise him of his right to remain silent or of his right to consult with his attorney. Rather, they confronted him with an alleged accomplice who accused him of having perpetrated a murder. When the defendant denied the accusation and said “I didn’t shoot Manuel, you did it,” they handcuffed him and took him to an interrogation room. There, while handcuffed and standing, he was questioned for four hours until he confessed. During this interrogation, the police denied his request to speak to his attorney, and they prevented his retained attorney, who had come to the police station, from consulting with him. At his trial, the State, over his objection, introduced the confession against him. We held that the statements thus made were constitutionally inadmissible.

This case has been the subject of judicial interpretation and spirited legal debate since it was decided two years ago. Both state and federal courts, in assessing its implications, have arrived at varying conclusions. A wealth of scholarly material has been written tracing its ramifications and underpinnings. Police and prosecutor have speculated on its range and desirability. We granted certiorari in these cases, in order further to explore some facets of the problems, thus exposed, of applying the privilege against self-incrimination to in-custody interrogation, and to give concrete constitutional guidelines for law enforcement agencies and courts to follow.

We start here, as we did in Escobedo, with the premise that our holding is not an innovation in our jurisprudence, but is an application of principles long recognized and applied in other settings. We have undertaken a thorough re-examination of the Escobedo decision and the principles it announced, and we reaffirm it. That case was but an explication of basic rights that are enshrined in our Constitution — that “No person . . . shall be compelled in any criminal case to be a witness against himself,” and that “the accused shall . . . have the Assistance of Counsel” — rights which were put in jeopardy in that case through official overbearing. These precious rights were fixed in our Constitution only after centuries of persecution and struggle. . . .

Our holding will be spelled out with some specificity in the pages which follow but briefly stated it is this: the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination. By custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way. As for the procedural safeguards to be employed, unless other fully effective means are devised to inform accused persons of their right of silence and to assure a continuous opportunity to exercise it, the following measures are required. Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed. The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently. If, however, he indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking there can be no questioning. Likewise, if the individual is alone and indicates in any manner that he does not wish to be interrogated, the police may not question him. The mere fact that 1089he may have answered some questions or volunteered some statements on his own does not deprive him of the right to refrain from answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.


I

The constitutional issue we decide in each of these cases is the admissibility of statements obtained from a defendant questioned while in custody or otherwise deprived of his freedom of action in any significant way. In each, the defendant was questioned by police officers, detectives, or a prosecuting attorney in a room in which he was cut off from the outside world. In none of these cases was the defendant given a full and effective warning of his rights at the outset of the interrogation process. In all the cases, the questioning elicited oral admissions, and in three of them, signed statements as well which were admitted at their trials. They all thus share salient features — incommunicado interrogation of individuals in a police-dominated atmosphere, resulting in self-incriminating statements without full warnings of constitutional rights. . . .

In the cases before us today, given this background, we concern ourselves primarily with this interrogation atmosphere and the evils it can bring. In No. 759, Miranda v. Arizona, the police arrested the defendant and took him to a special interrogation room where they secured a confession. . . .

In these cases, we might not find the defendants’ statements to have been involuntary in traditional terms. Our concern for adequate safeguards to protect precious Fifth Amendment rights is, of course, not lessened in the slightest. In each of the cases, the defendant was thrust into an unfamiliar atmosphere and run through menacing police interrogation procedures. . . . To be sure, the records do not evince overt physical coercion or patent psychological ploys. The fact remains that in none of these cases did the officers undertake to afford appropriate safeguards at the outset of the interrogation to insure that the statements were truly the product of free choice.

It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual to the will of his examiner. This atmosphere carries its own badge of intimidation. To be sure, this is not physical intimidation, but it is equally destructive of human dignity. The current practice of incommunicado interrogation is at odds with one of our Nation’s most cherished principles — that the individual may not be compelled to incriminate himself. Unless adequate protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of his free choice.

From the foregoing, we can readily perceive an intimate connection between the privilege against self-incrimination and police custodial questioning. It is fitting to turn to history and precedent underlying the Self-Incrimination Clause to determine its applicability in this situation.



II

We sometimes forget how long it has taken to establish the privilege against self-incrimination, the sources from which it came and the fervor with which it was defended. Its roots go back into ancient times. . . .
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All these policies point to one overriding thought: the constitutional foundation underlying the privilege is the respect a government — state or federal — must accord to the dignity and integrity of its citizens. . . . In sum, the privilege is fulfilled only when the person is guaranteed the right “to remain silent unless he chooses to speak in the unfettered exercise of his own will.” Malloy v. Hogan (1964).

The question in these cases is whether the privilege is fully applicable during a period of custodial interrogation. In this Court, the privilege has consistently been accorded a liberal construction. We are satisfied that all the principles embodied in the privilege apply to informal compulsion exerted by law-enforcement officers during in-custody questioning. An individual swept from familiar surroundings into police custody, surrounded by antagonistic forces, and subjected to the techniques of persuasion described above cannot be otherwise than under compulsion to speak. As a practical matter, the compulsion to speak in the isolated setting of the police station may well be greater than in courts or other official investigations, where there are often impartial observers to guard against intimidation or trickery. . . .



III

Today, then, there can be no doubt that the Fifth Amendment privilege is available outside of criminal court proceedings and serves to protect persons in all settings in which their freedom of action is curtailed in any significant way from being compelled to incriminate themselves. We have concluded that without proper safeguards the process of in-custody interrogation of persons suspected or accused of crime contains inherently compelling pressures which work to undermine the individual’s will to resist and to compel him to speak where he would not otherwise do so freely. In order to combat these pressures and to permit a full opportunity to exercise the privilege against self-incrimination, the accused must be adequately and effectively apprised of his rights and the exercise of those rights must be fully honored.

It is impossible for us to foresee the potential alternatives for protecting the privilege which might be devised by Congress or the States in the exercise of their creative rule-making capacities. Therefore we cannot say that the Constitution necessarily requires adherence to any particular solution for the inherent compulsions of the interrogation process as it is presently conducted. Our decision in no way creates a constitutional straitjacket which will handicap sound efforts at reform, nor is it intended to have this effect. We encourage Congress and the States to continue their laudable search for increasingly effective ways of protecting the rights of the individual while promoting efficient enforcement of our criminal laws. However, unless we are shown other procedures which are at least as effective in apprising accused persons of their right of silence and in assuring a continuous opportunity to exercise it, the following safeguards must be observed.

At the outset, if a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal terms that he has the right to remain silent. For those unaware of the privilege, the warning is needed simply to make them aware of it — the threshold requirement for an intelligent decision as to its exercise. More important, such a warning is an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere. It is not just the subnormal or woefully ignorant who succumb to an interrogator’s imprecations, whether implied or expressly stated, that the 1091interrogation will continue until a confession is obtained or that silence in the face of accusation is itself damning and will bode ill when presented to a jury. Further, the warning will show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it.

The Fifth Amendment privilege is so fundamental to our system of constitutional rule and the expedient of giving an adequate warning as to the availability of the privilege so simple, we will not pause to inquire in individual cases whether the defendant was aware of his rights without a warning being given. Assessments of the knowledge the defendant possessed, based on information as to his age, education, intelligence, or prior contact with authorities, can never be more than speculation; a warning is a clearcut fact. More important, whatever the background of the person interrogated, a warning at the time of the interrogation is indispensable to overcome its pressures and to insure that the individual knows he is free to exercise the privilege at that point in time.

The warning of the right to remain silent must be accompanied by the explanation that anything said can and will be used against the individual in court. This warning is needed in order to make him aware not only of the privilege, but also of the consequences of forgoing it. It is only through an awareness of these consequences that there can be any assurance of real understanding and intelligent exercise of the privilege. Moreover, this warning may serve to make the individual more acutely aware that he is faced with a phase of the adversary system — that he is not in the presence of persons acting solely in his interest.

The circumstances surrounding in-custody interrogation can operate very quickly to overbear the will of one merely made aware of his privilege by his interrogators. Therefore, the right to have counsel present at the interrogation is indispensable to the protection of the Fifth Amendment privilege under the system we delineate today. Our aim is to assure that the individual’s right to choose between silence and speech remains unfettered throughout the interrogation process. A once-stated warning, delivered by those who will conduct the interrogation, cannot itself suffice to that end among those who most require knowledge of their rights. A mere warning given by the interrogators is not alone sufficient to accomplish that end. Prosecutors themselves claim that the admonishment of the right to remain silent without more “will benefit only the recidivist and the professional.” Even preliminary advice given to the accused by his own attorney can be swiftly overcome by the secret interrogation process. Thus, the need for counsel to protect the Fifth Amendment privilege comprehends not merely a right to consult with counsel prior to questioning, but also to have counsel present during any questioning if the defendant so desires. . . .

An individual need not make a pre-interrogation request for a lawyer. While such request affirmatively secures his right to have one, his failure to ask for a lawyer does not constitute a waiver. No effective waiver of the right to counsel during interrogation can be recognized unless specifically made after the warnings we here delineate have been given. The accused who does not know his rights and therefore does not make a request may be the person who most needs counsel. . . . Although the role of counsel at trial differs from the role during interrogation, the differences are not relevant to the question whether a request is a prerequisite.

Accordingly we hold that an individual held for interrogation must be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him 1092during interrogation under the system for protecting the privilege we delineate today. As with the warnings of the right to remain silent and that anything stated can be used in evidence against him, this warning is an absolute prerequisite to interrogation. No amount of circumstantial evidence that the person may have been aware of this right will suffice to stand in its stead. Only through such a warning is there ascertainable assurance that the accused was aware of this right.

If an individual indicates that he wishes the assistance of counsel before any interrogation occurs, the authorities cannot rationally ignore or deny his request on the basis that the individual does not have or cannot afford a retained attorney. The financial ability of the individual has no relationship to the scope of the rights involved here. The privilege against self-incrimination secured by the Constitution applies to all individuals. The need for counsel in order to protect the privilege exists for the indigent as well as the affluent. In fact, were we to limit these constitutional rights to those who can retain an attorney, our decisions today would be of little significance. The cases before us as well as the vast majority of confession cases with which we have dealt in the past involve those unable to retain counsel. While authorities are not required to relieve the accused of his poverty, they have the obligation not to take advantage of indigence in the administration of justice. Denial of counsel to the indigent at the time of interrogation while allowing an attorney to those who can afford one would be no more supportable by reason or logic than the similar situation at trial and on appeal struck down in Gideon

v. Wainwright (1963). . . .

Once warnings have been given, the subsequent procedure is clear. If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.44 At this point he has shown that he intends to exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise. Without the right to cut off questioning, the setting of in-custody interrogation operates on the individual to overcome free choice in producing a statement after the privilege has been once invoked. If the individual states that he wants an attorney, the interrogation must cease until an attorney is present. At that time, the individual must have an opportunity to confer with the attorney and to have him present during any subsequent questioning. If the individual cannot obtain an attorney and he indicates that he wants one before speaking to police, they must respect his decision to remain silent. . . .

If the interrogation continues without the presence of an attorney and a statement is taken, a heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel. This Court has always set high standards of proof for the waiver of constitutional rights. . . . Since the State is responsible for establishing the isolated circumstances under which the interrogation takes place and has the only means of making available corroborated evidence of warnings given during incommunicado interrogation, the burden is rightly on its shoulders. . . .
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To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized. Procedural safeguards must be employed to protect the privilege and unless other fully effective means are adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously honored, the following measures are required. He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement. But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.48



IV

A recurrent argument made in these cases is that society’s need for interrogation outweighs the privilege. This argument is not unfamiliar to this Court. The whole thrust of our foregoing discussion demonstrates that the Constitution has prescribed the rights of the individual when confronted with the power of government when it provided in the Fifth Amendment that an individual cannot be compelled to be a witness against himself. That right cannot be abridged. . . . As Mr. Justice Brandeis once observed: “. . . If the government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy. To declare that in the administration of the criminal law the end justifies the means . . . would bring terrible retribution. Against that pernicious doctrine this court should resolutely set its face.” Olmstead v. United States (1928) (dissenting opinion).49 . . .

If the individual desires to exercise his privilege, he has the right to do so. This is not for the authorities to decide. An attorney may advise his client not to talk to police until he has had an opportunity to investigate the case, or he may wish to be present with his client during any police questioning. In doing so an attorney is merely exercising the good professional judgment he has been taught. This is not cause for considering the attorney a menace to law enforcement. He is merely carrying out what he is sworn to do under his oath — to protect to the extent of his ability the rights of his client. In fulfilling this responsibility the attorney plays a vital role in the administration of criminal justice under our Constitution.

In announcing these principles, we are not unmindful of the burdens which law enforcement officials must bear, often under trying circumstances. We also fully 1094recognize the obligation of all citizens to aid in enforcing the criminal laws. This Court, while protecting individual rights, has always given ample latitude to law enforcement agencies in the legitimate exercise of their duties. The limits we have placed on the interrogation process should not constitute an undue interference with a proper system of law enforcement. As we have noted, our decision does not in any way preclude police from carrying out their traditional investigatory functions. Although confessions may play an important role in some convictions, the cases before us present graphic examples of the overstatement of the “need” for confessions. . . .

It is also urged upon us that we withhold decision on this issue until state legislative bodies and advisory groups have had an opportunity to deal with these problems by rule making. We have already pointed out that the Constitution does not require any specific code of procedures for protecting the privilege against self-incrimination during custodial interrogation. Congress and the States are free to develop their own safeguards for the privilege, so long as they are fully as effective as those described above in informing accused persons of their right of silence and in affording a continuous opportunity to exercise it. In any event, however, the issues presented are of constitutional dimensions and must be determined by the courts. The admissibility of a statement in the face of a claim that it was obtained in violation of the defendant’s constitutional rights is an issue the resolution of which has long since been undertaken by this Court. Judicial solutions to problems of constitutional dimension have evolved decade by decade. As courts have been presented with the need to enforce constitutional rights, they have found means of doing so. That was our responsibility when Escobedo was before us and it is our responsibility today. Where rights secured by the Constitution are involved, there can be no rule making or legislation which would abrogate them.



V

Because of the nature of the problem and because of its recurrent significance in numerous cases, we have to this point discussed the relationship of the Fifth Amendment privilege to police interrogation without specific concentration on the facts of the cases before us. We turn now to these facts to consider the application to these cases of the constitutional principles discussed above. In each instance, we have concluded that statements were obtained from the defendant under circumstances that did not meet constitutional standards for protection of the privilege. . . .

On March 13, 1963, petitioner, Ernesto Miranda, was arrested at his home and taken in custody to a Phoenix police station. He was there identified by the complaining witness. The police then took him to “Interrogation Room No.2” of the detective bureau. There he was questioned by two police officers. The officers admitted at trial that Miranda was not advised that he had a right to have an attorney present. Two hours later, the officers emerged from the interrogation room with a written confession signed by Miranda. At the top of the statement was a typed paragraph stating that the confession was made voluntarily, without threats or promises of immunity and “with full knowledge of my legal rights, understanding any statement I make may be used against me.”

At his trial before a jury, the written confession was admitted into evidence over the objection of defense counsel, and the officers testified to the prior oral confession made by Miranda during the interrogation. Miranda was found guilty of kidnapping and rape. 1095He was sentenced to 20 to 30 years’ imprisonment on each count, the sentences to run concurrently. On appeal, the Supreme Court of Arizona held that Miranda’s constitutional rights were not violated in obtaining the confession and affirmed the conviction. In reaching its decision, the court emphasized heavily the fact that Miranda did not specifically request counsel.

We reverse. From the testimony of the officers and by the admission of respondent, it is clear that Miranda was not in any way apprised of his right to consult with an attorney and to have one present during the interrogation, nor was his right not to be compelled to incriminate himself effectively protected in any other manner. Without these warnings the statements were inadmissible. The mere fact that he signed a statement which contained a typed-in clause stating that he had “full knowledge” of his “legal rights” does not approach the knowing and intelligent waiver required to relinquish constitutional rights. . . .

Mr. Justice Clark, dissenting in [part], and concurring in [part].

It is with regret that I find it necessary to write in these cases. However, I am unable to join the majority because its opinion goes too far on too little, while my dissenting brethren do not go quite far enough. Nor can I join in the Court’s criticism of the present practices of police and investigatory agencies as to custodial interrogation. . . . The police agencies — all the way from municipal and state forces to the federal bureaus — are responsible for law enforcement and public safety in this country. I am proud of their efforts, which in my view are not fairly characterized by the Court’s opinion. . . .

The ipse dixit of the majority has no support in our cases. . . . Now, the Court fashions a constitutional rule that the police may engage in no custodial interrogation without additionally advising the accused that he has a right under the Fifth Amendment to the presence of counsel during interrogation and that, if he is without funds, counsel will be furnished him. When at any point during an interrogation the accused seeks affirmatively or impliedly to invoke his rights to silence or counsel, interrogation must be forgone or postponed. The Court further holds that failure to follow the new procedures requires inexorably the exclusion of any statement by the accused, as well as the fruits thereof. Such a strict constitutional specific inserted at the nerve center of crime detection may well kill the patient. Since there is at this time a paucity of information and an almost total lack of empirical knowledge on the practical operation of requirements truly comparable to those announced by the majority, I would be more restrained lest we go too far too fast. . . .

Rather than employing the arbitrary Fifth Amendment rule4 which the Court lays down I would follow the more pliable dictates of the Due Process Clauses of the Fifth and Fourteenth Amendments which we are accustomed to administering and which we know from our cases are effective instruments in protecting persons in police custody. In this way we would not be acting in the dark nor in one full sweep changing the traditional rules of custodial interrogation which this Court has for so long recognized as a justifiable and proper tool in balancing individual rights against the rights of society. It will be soon enough to go further when we are able to appraise with somewhat better accuracy the effect of such a holding.
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Mr. Justice Harlan, whom Mr. Justice Stewart and Mr. Justice White join, dissenting.

I believe the decision of the Court represents poor constitutional law and entails harmful consequences for the country at large. How serious these consequences may prove to be only time can tell. But the basic flaws in the Court’s justification seem to me readily apparent now once all sides of the problem are considered.



I. Introduction

At the outset, it is well to note exactly what is required by the Court’s new constitutional code of rules for confessions. . . . While the fine points of this scheme are far less clear than the Court admits, the tenor is quite apparent. The new rules are not designed to guard against police brutality or other unmistakably banned forms of coercion. Those who use third-degree tactics and deny them in court are equally able and destined to lie as skillfully about warnings and waivers. Rather, the thrust of the new rules is to negate all pressures, to reinforce the nervous or ignorant suspect, and ultimately to discourage any confession at all. The aim in short is toward “voluntariness” in a utopian sense, or to view it from a different angle, voluntariness with a vengeance.

To incorporate this notion into the Constitution requires a strained reading of history and precedent and a disregard of the very pragmatic concerns that alone may on occasion justify such strains. I believe that reasoned examination will show that the Due Process Clauses provide an adequate tool for coping with confessions and that, even if the Fifth Amendment privilege against self-incrimination be invoked, its precedents taken as a whole do not sustain the present rules. Viewed as a choice based on pure policy, these new rules prove to be a highly debatable, if not one-sided, appraisal of the competing interests, imposed over widespread objection, at the very time when judicial restraint is most called for by the circumstances.



II. Constitutional Premises

It is most fitting to begin an inquiry into the constitutional precedents by surveying the limits on confessions the Court has evolved under the Due Process Clause of the Fourteenth Amendment. This is so because these cases show that there exists a workable and effective means of dealing with confessions in a judicial manner; because the cases are the baseline from which the Court now departs and so serve to measure the actual as opposed to the professed distance it travels; and because examination of them helps reveal how the Court has coasted into its present position. . . .

To travel quickly over the main themes, there was an initial emphasis on reliability, supplemented by concern over the legality and fairness of the police practices in an “accusatorial” system of law enforcement, and eventually by close attention to the individual’s state of mind and capacity for effective choice. The outcome was a continuing reevaluation on the facts of each case of how much pressure on the suspect was permissible.

Among the criteria often taken into account were threats or imminent danger, physical deprivations such as lack of sleep or food, repeated or extended interrogation, limits on access to counsel or friends, length and illegality of detention under state law, and 1097individual weakness or incapacities. Apart from direct physical coercion, however, no single default or fixed combination of defaults guaranteed exclusion, and synopses of the cases would serve little use, because the overall gauge has been steadily changing, usually in the direction of restricting admissibility. . . .

[W]ith over 25 years of precedent, the Court has developed an elaborate, sophisticated, and sensitive approach to admissibility of confessions. It is “judicial” in its treatment of one case at a time, flexible in its ability to respond to the endless mutations of fact presented, and ever more familiar to the lower courts. Of course, strict certainty is not obtained in this developing process, but this is often so with constitutional principles, and disagreement is usually confined to that borderland of close cases where it matters least. . . .

I turn now to the Court’s asserted reliance on the Fifth Amendment, an approach which I frankly regard as a trompe l’oeil [visual illusion in art — Eds.]. The Court’s opinion in my view reveals no adequate basis for extending the Fifth Amendment’s privilege against self-incrimination to the police station. . . . Historically, the privilege against self-incrimination did not bear at all on the use of extra-legal confessions, for which distinct standards evolved. . . . Even those who would readily enlarge the privilege must concede some linguistic difficulties since the Fifth Amendment in terms proscribes only compelling any person “in any criminal case to be a witness against himself.” . . .

Having decided that the Fifth Amendment privilege does apply in the police station, the Court reveals that the privilege imposes more exacting restrictions than does the Fourteenth Amendment’s voluntariness test. It then emerges from a discussion of Escobedo that the Fifth Amendment requires for an admissible confession that it be given by one distinctly aware of his right not to speak and shielded from “the compelling atmosphere” of interrogation. From these key premises, the Court finally develops the safeguards of warning, counsel, and so forth. I do not believe these premises are sustained by precedents under the Fifth Amendment.9

The more important premise is that pressure on the suspect must be eliminated though it be only the subtle influence of the atmosphere and surroundings. The Fifth Amendment, however, has never been thought to forbid all pressure to incriminate one’s self in the situations covered by it. . . .

A closing word must be said about the Assistance of Counsel Clause of the Sixth Amendment, which is never expressly relied on by the Court but whose judicial precedents turn out to be linchpins of the confession rules announced today. . . . All these cases imparting glosses to the Sixth Amendment concerned counsel at trial or on appeal. While the Court finds no pertinent difference between judicial proceedings and police interrogation, I believe the differences are so vast as to disqualify wholly the Sixth Amendment precedents as suitable analogies in the present cases. . . .
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III. Policy Considerations

Examined as an expression of public policy, the Court’s new regime proves so dubious that there can be no due compensation for its weakness in constitutional law. . . . What the Court largely ignores is that its rules impair, if they will not eventually serve wholly to frustrate, an instrument of law enforcement that has long and quite reasonably been thought worth the price paid for it. There can be little doubt that the Court’s new code would markedly decrease the number of confessions. To warn the suspect that he may remain silent and remind him that his confession may be used in court are minor obstructions. To require also an express waiver by the suspect and an end to questioning whenever he demurs must heavily handicap questioning. And to suggest or provide counsel for the suspect simply invites the end of the interrogation.

How much harm this decision will inflict on law enforcement cannot fairly be predicted with accuracy. . . . We do know that some crimes cannot be solved without confessions, that ample expert testimony attests to their importance in crime control, and that the Court is taking a real risk with society’s welfare in imposing its new regime on the country. The social costs of crime are too great to call the new rules anything but a hazardous experimentation. . . .

On March 3, 1963, an 18-year-old girl was kidnapped and forcibly raped near Phoenix, Arizona. Ten days later, on the morning of March 13, petitioner Miranda was arrested and taken to the police station. At this time Miranda was 23 years old, indigent, and educated to the extent of completing half the ninth grade. . . . Though at first denying his guilt, within a short time Miranda gave a detailed oral confession and then wrote out in his own hand and signed a brief statement admitting and describing the crime. All this was accomplished in two hours or less without any force, threats or promises and — I will assume this though the record is uncertain, without any effective warnings at all.

Miranda’s oral and written confessions are now held inadmissible under the Court’s new rules. One is entitled to feel astonished that the Constitution can be read to produce this result. These confessions were obtained during brief, daytime questioning conducted by two officers and unmarked by any of the traditional indicia of coercion. They assured a conviction for a brutal and unsettling crime, for which the police had and quite possibly could obtain little evidence other than the victim’s identifications, evidence which is frequently unreliable. There was, in sum, a legitimate purpose, no perceptible unfairness, and certainly little risk of injustice in the interrogation. Yet the resulting confessions, and the responsible course of police practice they represent, are to be sacrificed to the Court’s own finespun conception of fairness which I seriously doubt is shared by many thinking citizens in this country. . . .



IV. Conclusions

All four of the cases involved here present express claims that confessions were inadmissible, not because of coercion in the traditional due process sense, but solely because of lack of counsel or lack of warnings concerning counsel and silence. For the reasons stated in this opinion, I would adhere to the due process test and reject the new requirements inaugurated by the Court. . . . In conclusion: Nothing in the letter or the spirit of the Constitution or in the precedents squares with the heavy-handed and one-sided 1099action that is so precipitously taken by the Court in the name of fulfulling its constitutional responsibilities. . . .

Mr. Justice White, with whom Mr. Justice Harlan and Mr. Justice Stewart join, dissenting.



I

The proposition that the privilege against self-incrimination forbids in-custody interrogation without the warnings specified in the majority opinion and without a clear waiver of counsel has no significant support in the history of the privilege or in the language of the Fifth Amendment. As for the English authorities and the common-law history, the privilege, firmly established in the second half of the seventeenth century, was never applied except to prohibit compelled judicial interrogations. . . .



II

That the Court’s holding today is neither compelled nor even strongly suggested by the language of the Fifth Amendment, is at odds with American and English legal history, and involves a departure from a long line of precedent does not prove either that the Court has exceeded its powers or that the Court is wrong or unwise in its present reinterpretation of the Fifth Amendment. It does, however, underscore the obvious — that the Court has not discovered or found the law in making today’s decision, nor has it derived it from some irrefutable sources; what it has done is to make new law and new public policy in much the same way that it has in the course of interpreting other great clauses of the Constitution.1 This is what the Court historically has done. Indeed, it is what it must do and will continue to do until and unless there is some fundamental change in the constitutional distribution of governmental powers.

But if the Court is here and now to announce new and fundamental policy to govern certain aspects of our affairs, it is wholly legitimate to examine the mode of this or any other constitutional decision in this Court and to inquire into the advisability of its end product in terms of the long-range interest of the country. At the very least, the Court’s text and reasoning should withstand analysis and be a fair exposition of the constitutional provision which its opinion interprets. Decisions like these cannot rest alone on syllogism, metaphysics or some ill-defined notions of natural justice, although each will perhaps play its part. In proceeding to such constructions as it now announces, the Court should also duly consider all the factors and interests bearing upon the cases, at least insofar as the relevant materials are available; and if the necessary considerations are not treated in the record or obtainable from some other reliable source, the Court should not proceed to formulate fundamental policies based on speculation alone.
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III

First, we may inquire what are the textual and factual bases of this new fundamental rule. To reach the result announced on the grounds it does, the Court must stay within the confines of the Fifth Amendment, which forbids self-incrimination only if compelled. Hence the core of the Court’s opinion is that because of the “compulsion inherent in custodial surroundings, no statement obtained from (a) defendant (in custody) can truly be the product of his free choice,” absent the use of adequate protective devices as described by the Court. However, the Court does not point to any sudden inrush of new knowledge requiring the rejection of 70 years’ experience. Nor does it assert that its novel conclusion reflects a changing consensus among state courts, see Mapp v. Ohio, or that a succession of cases had steadily eroded the old rule and proved it unworkable, see Gideon v. Wainwright. Rather than asserting new knowledge, the Court concedes that it cannot truly know what occurs during custodial questioning, because of the innate secrecy of such proceedings. . . . Judged by any of the standards for empirical investigation utilized in the social sciences the factual basis for the Court’s premise is patently inadequate. . . .

In sum, for all the Court’s expounding on the menacing atmosphere of police interrogation procedures, it has failed to supply any foundation for the conclusions it draws or the measures it adopts.



IV

Criticism of the Court’s opinion, however, cannot stop with a demonstration that the factual and textual bases for the rule it propounds are, at best, less than compelling. Equally relevant is an assessment of the rule’s consequences measured against community values. The Court’s duty to assess the consequences of its action is not satisfied by the utterance of the truth that a value of our system of criminal justice is “to respect the inviolability of the human personality” and to require government to produce the evidence against the accused by its own independent labors. More than the human dignity of the accused is involved; the human personality of others in the society must also be preserved. Thus the values reflected by the privilege are not the sole desideratum; society’s interest in the general security is of equal weight. . . .

The rule announced today will measurably weaken the ability of the criminal law to perform these tasks. It is a deliberate calculus to prevent interrogations, to reduce the incidence of confessions and pleas of guilty and to increase the number of trials. . . . There is, in my view, every reason to believe that a good many criminal defendants who otherwise would have been convicted on what this Court has previously thought to be the most satisfactory kind of evidence will now under this new version of the Fifth Amendment, either not be tried at all or will be acquitted if the State’s evidence, minus the confession, is put to the test of litigation.

I have no desire whatsoever to share the responsibility for any such impact on the present criminal process.

In some unknown number of cases the Court’s rule will return a killer, a rapist or other criminal to the streets and to the environment which produced him, to repeat his crime whenever it pleases him. As a consequence, there will not be a gain, but a loss, in human dignity. The real concern is not the unfortunate consequences of this new 1101decision on the criminal law as an abstract, disembodied series of authoritative proscriptions, but the impact on those who rely on the public authority for protection and who without it can only engage in violent self-help with guns, knives and the help of their neighbors similarly inclined. There is, of course, a saving factor: the next victims are uncertain, unnamed and unrepresented in this case. . . .

For all these reasons, if further restrictions on police interrogation are desirable at this time, a more flexible approach makes much more sense than the Court’s constitutional straitjacket which forecloses more discriminating treatment by legislative or rule-making pronouncements.



[image: Blurry photograph of the three phone booths in question in Katz v. United States]


The Ninth Circuit Court of Appeals offered this account of the facts in Katz v. United States (1967). “In February of 1965 [Charles Katz] was seen placing calls from a bank of three public telephone booths during certain hours and on an almost daily basis. He was never observed in any other telephone booth. In the period of February 19 to February 25, 1965, at set hours, Special Agents of the Federal Bureau of Investigation placed microphones on the tops of two of the public telephone booths normally used by the appellant. The other phone was placed out of order by the telephone company. The microphones were attached to the outside of the telephone booths with tape. There was no physical penetration inside of the booths. The microphones were activated only while [Katz] was approaching and actually in the booth. Wires led from microphones to a wire recorder on top of one of the booths. Thus the F.B.I. obtained a record of [Katz’s] end of a series of telephone calls.” The phone booths were located at 8210 Sunset Boulevard, Los Angeles, California.
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STUDY GUIDE


	The Searches and Seizures Clause of the Fourth Amendment provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated....” Are recorded conversations “persons, houses, papers, [or] effects”? Katz stated that “the Fourth Amendment protects people, not places.” Is this statement consistent with the text of the Fourth Amendment?

	Olmstead v. United States (1928) held that the Fourth Amendment did not prohibit wiretapping private telephone conversations. In that case, there was no physical “trespass” of the defendant’s property. Katz found that the “underpinnings” of Olmstead “have been so eroded by our subsequent decisions that the ‘trespass’ doctrine there enunciated can no longer be regarded as controlling.” What is the “trespass” doctrine? How has that doctrine been eroded? Does the Court address the principle of stare decisis before overruling Olmstead?

	Justice Harlan wrote a concurrence that would prove to be very influential. He observed that the Court should consider two factors in Fourth Amendment cases: “first that a person have [sic] exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as ‘reasonable.’” How does the first element differ from the second element? Is Justice Harlan’s approach circular? His reasoning says that courts should protect a space as private because of a person’s expectations. But wouldn’t a person expect a space to be private because the courts will protect it?

	Justice Black dissented. He wrote that the “Fourth Amendment simply does not apply to eavesdropping.” Black added, “I will not distort the words of the Amendment in order to ‘keep the Constitution up to date’ or ‘to bring it into harmony with the times.’” How would he interpret the text of the Fourth Amendment?







Katz v. United States 389 U.S. 347 (1967)

Mr. Justice Stewart delivered the opinion of the Court.

The petitioner was convicted in the District Court for the Southern District of California under an eight-count indictment charging him with transmitting wagering information by telephone from Los Angeles to Miami and Boston in violation of a federal statute. At trial the Government was permitted, over the petitioner’s objection, to introduce evidence of the petitioner’s end of telephone conversation, overheard by FBI agents who had attached an electronic listening and recording device to the outside of the public telephone booth from which he had placed his calls. In affirming his conviction, the Court of Appeals rejected the contention that the recordings had been obtained in violation of the Fourth Amendment, because “(t)here was no physical entrance into 1103the area occupied by, (the petitioner).” We granted certiorari in order to consider the constitutional questions thus presented.

The petitioner had phrased those questions as follows:



	Whether a public telephone booth is a constitutionally protected area so that evidence obtained by attaching an electronic listening recording device to the top of such a booth is obtained in violation of the right to privacy of the user of the booth.

	Whether physical penetration of a constitutionally protected area is necessary before a search and seizure can be said to be violative of the Fourth Amendment to the United States Constitution.





We decline to adopt this formulation of the issues. In the first place the correct solution of Fourth Amendment problems is not necessarily promoted by incantation of the phrase “constitutionally protected area.” Secondly, the Fourth Amendment cannot be translated into a general constitutional “right to privacy.” That Amendment protects individual privacy against certain kinds of governmental intrusion, but its protections go further, and often have nothing to do with privacy at all.4 Other provisions of the Constitution protect personal privacy from other forms of governmental invasion.5 But the protection of a person’s general right to privacy — his right to be let alone by other people6 — is, like the protection of his property and of his very life, left largely to the law of the individual States.7

Because of the misleading way the issues have been formulated, the parties have attached great significance to the characterization of the telephone booth from which the petitioner placed his calls. The petitioner has strenuously argued that the booth was a “constitutionally protected area.” The Government has maintained with equal vigor that it was not.8 But this effort to decide whether or not a given “area,” viewed in the abstract, is “constitutionally protected” deflects attention from the problem presented by this case.9 For the Fourth Amendment protects people, not places. What a person 1104knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.

The Government stresses the fact that the telephone booth from which the petitioner made his calls was constructed partly of glass, so that he was as visible after he entered it as he would have been if he had remained outside. But what he sought to exclude when he entered the booth was not the intruding eye — it was the uninvited ear. He did not shed his right to do so simply because he made his calls from a place where he might be seen. No less than an individual in a business office, in a friend’s apartment, or in a taxicab, a person in a telephone booth may rely upon the protection of the Fourth Amendment. One who occupies it, shuts the door behind him, and pays the toll that permits him to place a call is surely entitled to assume that the words he utters into the mouthpiece will not be broadcast to the world. To read the Constitution more narrowly is to ignore the vital role that the public telephone has come to play in private communication. . . .

The Government contends, however, that the activities of its agents in this case should not be tested by Fourth Amendment requirements, for the surveillance technique they employed involved no physical penetration of the telephone booth from which the petitioner placed his calls. It is true that the absence of such penetration was at one time thought to foreclose further Fourth Amendment inquiry, Olmstead v. United States (1928); Goldman v. United States (1942). But “(t)he premise that property interests control the right of the Government to search and seize has been discredited.” Warden, Md. Penitentiary v. Hayden (1967). Thus, although a closely divided Court supposed in Olmstead that surveillance without any trespass and without the seizure of any material object fell outside the ambit of the Constitution, we have since departed from the narrow view on which that decision rested. Indeed, we have expressly held that the Fourth Amendment governs not only the seizure of tangible items, but extends as well to the recording of oral statements overheard without any “technical trespass under . . . local property law.” Silverman v. United States (1961). Once this much is acknowledged, and once it is recognized that the Fourth Amendment protects people — and not simply “areas” — against unreasonable searches and seizures it becomes clear that the reach of that Amendment cannot turn upon the presence or absence of a physical intrusion into any given enclosure.

We conclude that the underpinnings of Olmstead and Goldman have been so eroded by our subsequent decisions that the “trespass” doctrine there enunciated can no longer be regarded as controlling. The Government’s activities in electronically listening to and recording the petitioner’s words violated the privacy upon which he justifiably relied while using the telephone booth and thus constituted a “search and seizure” within the meaning of the Fourth Amendment. The fact that the electronic device employed to achieve that end did not happen to penetrate the wall of the booth can have no constitutional significance.

The question remaining for decision, then, is whether the search and seizure conducted in this case complied with constitutional standards. In that regard, the Government’s position is that its agents acted in an entirely defensible manner: They did not begin their electronic surveillance until investigation of the petitioner’s activities had established a strong probability that he was using the telephone in question to transmit gambling information to persons in other States, in violation of federal law. Moreover, 1105the surveillance was limited, both in scope and in duration, to the specific purpose of establishing the contents of the petitioner’s unlawful telephonic communications. The agents confined their surveillance to the brief periods during which he used the telephone booth,14 and they took great care to overhear only the conversations of the petitioner himself.15 . . .

It is apparent that the agents in this case acted with restraint. Yet the inescapable fact is that this restraint was imposed by the agents themselves, not by a judicial officer. They were not required, before commencing the search, to present their estimate of probable cause for detached scrutiny by a neutral magistrate. They were not compelled, during the conduct of the search itself, to observe precise limits established in advance by a specific court order. Nor were they directed, after the search had been completed, to notify the authorizing magistrate in detail of all that had been seized. In the absence of such safeguards, this Court has never sustained a search upon the sole ground that officers reasonably expected to find evidence of a particular crime and voluntarily confined their activities to the least intrusive means consistent with that end. Searches conducted without warrants have been held unlawful “notwithstanding facts unquestionably showing probable cause,” for the Constitution requires “that the deliberate, impartial judgment of a judicial officer . . . be interposed between the citizen and the police....” Wong Sun v. United States (1963). . . . [S]earches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment — subject only to a few specifically established and well-delineated exceptions. . . .

The Government does not question these basic principles. Rather, it urges the creation of a new exception to cover this case.23 It argues that surveillance of a telephone booth should be exempted from the usual requirement of advance authorization by a magistrate upon a showing of probable cause. We cannot agree. Omission of such authorization “bypasses the safeguards provided by an objective predetermination of probable cause, and substitutes instead the far less reliable procedure of an after-the-event justification for the . . . search, too likely to be subtly influenced by the familiar shortcomings of hindsight judgment.” Beck v. State of Ohio (1964). And bypassing a neutral predetermination of the scope of a search leaves individuals secure from Fourth Amendment violations “only in the discretion of the police.” Id.

These considerations do not vanish when the search in question is transferred from the setting of a home, an office, or a hotel room to that of a telephone booth. Wherever a man may be, he is entitled to know that he will remain free from unreasonable searches and seizures. The government agents here ignored “the procedure of antecedent 1106justification . . . that is central to the Fourth Amendment,” a procedure that we hold to be a constitutional precondition of the kind of electronic surveillance involved in this case. Because the surveillance here failed to meet that condition, and because it led to the petitioner’s conviction, the judgment must be reversed.

Mr. Justice Harlan, concurring.

I join the opinion of the Court, which I read to hold only (a) that an enclosed telephone booth is an area where, like a home, Weeks v. United States (1914), and unlike a field, Hester v. United States (1924), a person has a constitutionally protected reasonable expectation of privacy; (b) that electronic as well as physical intrusion into a place that is in this sense private may constitute a violation of the Fourth Amendment; and (c) that the invasion of a constitutionally protected area by federal authorities is, as the Court has long held, presumptively unreasonable in the absence of a search warrant.

As the Court’s opinion states, “the Fourth Amendment protects people, not places.” The question, however, is what protection it affords to those people. Generally, as here, the answer to that question requires reference to a “place.” My understanding of the rule that has emerged from prior decisions is that there is a twofold requirement, first that a person have [sic] exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as “reasonable.” Thus a man’s home is, for most purposes, a place where he expects privacy, but objects, activities, or statements that he exposes to the “plain view” of outsiders are not “protected” because no intention to keep them to himself has been exhibited. On the other hand, conversations in the open would not be protected against being overheard, for the expectation of privacy under the circumstances would be unreasonable.

The critical fact in this case is that “(o)ne who occupies it, (a telephone booth) shuts the door behind him, and pays the toll that permits him to place a call is surely entitled to assume” that his conversation is not being intercepted. The point is not that the booth is “accessible to the public” at other times, but that it is a temporarily private place whose momentary occupants’ expectations of freedom from intrusion are recognized as reasonable. . . .

Finally, I do not read the Court’s opinion to declare that no interception of a conversation one-half of which occurs in a public telephone booth can be reasonable in the absence of a warrant. As elsewhere under the Fourth Amendment, warrants are the general rule, to which the legitimate needs of law enforcement may demand specific exceptions. It will be time enough to consider any such exceptions when an appropriate occasion presents itself, and I agree with the Court that this is not one.

Mr. Justice Black, dissenting. . . .

Notwithstanding these good efforts of the Court, I am still unable to agree with its interpretation of the Fourth Amendment.

My basic objection is twofold: (1) I do not believe that the words of the Amendment will bear the meaning given them by today’s decision, and (2) I do not believe that it is the proper role of this Court to rewrite the Amendment in order “to bring it into harmony with the times” and thus reach a result that many people believe to be desirable.

While I realize that an argument based on the meaning of words lacks the scope, and no doubt the appeal, of broad policy discussions and philosophical discourses on 1107such nebulous subjects as privacy, for me the language of the Amendment is the crucial place to look in construing a written document such as our Constitution. The Fourth Amendment says that


The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.



The first clause protects “persons, houses, papers, and effects, against unreasonable searches and seizures....” These words connote the idea of tangible things with size, form, and weight, things capable of being searched, seized, or both. The second clause of the Amendment still further establishes its Framers’ purpose to limit its protection to tangible things by providing that no warrants shall issue but those “particularly describing the place to be searched, and the persons or things to be seized.” A conversation overheard by eavesdropping, whether by plain snooping or wiretapping, is not tangible and, under the normally accepted meanings of the words, can neither be searched nor seized. In addition the language of the second clause indicates that the Amendment refers not only to something tangible so it can be seized but to something already in existence so it can be described.

Yet the Court’s interpretation would have the Amendment apply to overhearing future conversations which by their very nature are nonexistent until they take place. How can one “describe” a future conversation, and, if one cannot, how can a magistrate issue a warrant to eavesdrop one in the future? It is argued that information showing what is expected to be said is sufficient to limit the boundaries of what later can be admitted into evidence; but does such general information really meet the specific language of the Amendment which says “particularly describing”? Rather than using language in a completely artificial way, I must conclude that the Fourth Amendment simply does not apply to eavesdropping.

Tapping telephone wires, of course, was an unknown possibility at the time the Fourth Amendment was adopted. But eavesdropping (and wiretapping is nothing more than eavesdropping by telephone) was, as even the majority opinion in Berger, recognized, “an ancient practice which at common law was condemned as a nuisance. IV Blackstone, Commentaries §168. In those days the eavesdropper listened by naked ear under the eaves of houses or their windows, or beyond their walls seeking out private discourse.” There can be no doubt that the Framers were aware of this practice, and if they had desired to outlaw or restrict the use of evidence obtained by eavesdropping, I believe that they would have used the appropriate language to do so in the Fourth Amendment. They certainly would not have left such a task to the ingenuity of language-stretching judges. No one, it seems to me, can read the debates on the Bill of Rights without reaching the conclusion that its Framers and critics well knew the meaning of the words they used, what they would be understood to mean by others, their scope and their limitations. Under these circumstances it strikes me as a charge against their scholarship, their common sense and their candor to give to the Fourth Amendment’s language the eavesdropping meaning the Court imputes to it today.

I do not deny that common sense requires and that this Court often has said that the Bill of Rights’ safeguards should be given a liberal construction. This principle, however, 1108does not justify construing the search and seizure amendment as applying to eavesdropping or the “seizure” of conversations. The Fourth Amendment was aimed directly at the abhorred practice of breaking in, ransacking and searching homes and other buildings and seizing people’s personal belongings without warrants issued by magistrates. The Amendment deserves, and this Court has given it, a liberal construction in order to protect against warrantless searches of buildings and seizures of tangible personal effects. But until today this Court has refused to say that eavesdropping comes within the ambit of Fourth Amendment restrictions. . . . See, e.g., Olmstead v. United States (1928), and Goldman v. United States (1942).

So far I have attempted to state why I think the words of the Fourth Amendment prevent its application to eavesdropping. It is important now to show that this has been the traditional view of the Amendment’s scope since its adoption and that the Court’s decision in this case, along with its amorphous holding in Berger last Term, marks the first real departure from that view.

The first case to reach this Court which actually involved a clear-cut test of the Fourth Amendment’s applicability to eavesdropping through a wiretap was, of course, Olmstead. In holding that the interception of private telephone conversations by means of wiretapping was not a violation of the Fourth Amendment, this Court, speaking through Mr. Chief Justice Taft, examined the language of the Amendment and found, just as I do now, that the words could not be stretched to encompass overheard conversations: “The amendment itself shows that the search is to be of material things — the person, the house, his papers, or his effects. The description of the warrant necessary to make the proceeding lawful is that it must specify the place to be searched and the person or things to be seized.” . . .

Goldman v. United States is an even clearer example of this Court’s traditional refusal to consider eavesdropping as being covered by the Fourth Amendment. There federal agents used a detectaphone, which was placed on the wall of an adjoining room, to listen to the conversation of a defendant carried on in his private office and intended to be confined within the four walls of the room. This Court, referring to Olmstead, found no Fourth Amendment violation.

It should be noted that the Court in Olmstead based its decision squarely on the fact that wiretapping or eavesdropping does not violate the Fourth Amendment. As shown, in the cited quotation from the case, the Court went to great pains to examine the actual language of the Amendment and found that the words used simply could not be stretched to cover eavesdropping. That there was no trespass was not the determinative factor, and indeed the Court in citing Hester v. United States, indicated that even where there was a trespass the Fourth Amendment does not automatically apply to evidence obtained by “hearing or sight.” . . . Thus the clear holding of the Olmstead and Goldman cases, undiluted by any question of trespass, is that eavesdropping, in both its original and modern forms, is not violative of the Fourth Amendment.

While my reading of the Olmstead and Goldman cases convinces me that they were decided on the basis of the inapplicability of the wording of the Fourth Amendment to eavesdropping, and not on any trespass basis, this is not to say that unauthorized intrusion has not played an important role in search and seizure cases. This Court has adopted an exclusionary rule to bar evidence obtained by means of such intrusions. As I made clear in my dissenting opinion in Berger v. State of New York, I continue to believe that this 1109exclusionary rule formulated in Weeks v. United States, rests on the “supervisory power” of this Court over other federal courts and is not rooted in the Fourth Amendment. See Wolf v. People of State of Colorado (1949) (Black, J.). See also Mapp v. Ohio (1961) (Black, J.). This rule has caused the Court to refuse to accept evidence where there has been such an intrusion regardless of whether there has been a search or seizure in violation of the Fourth Amendment. . . .

To support its new interpretation of the Fourth Amendment, which in effect amounts to a rewriting of the language, the Court’s opinion concludes that “the underpinnings of Olmstead and Goldman have been . . . eroded by our subsequent decisions....” But the only cases cited as accomplishing this “eroding” are Silverman v. United States (1961) and Warden, Md. Penitentiary v. Hayden (1967). Neither of these cases “eroded” Olmstead or Goldman. Silverman is an interesting choice since there the Court expressly refused to re-examine the rationale of Olmstead or Goldman although such a re-examination was strenuously urged upon the Court by the petitioners’ counsel. . . . In light of . . . the fact that the Court expressly refused to re-examine Olmstead and Goldman, I cannot read Silverman as overturning the interpretation stated very plainly in Olmstead and followed in Goldman that eavesdropping is not covered by the Fourth Amendment. . . .

Thus, I think that although the Court attempts to convey the impression that for some reason today Olmstead and Goldman are no longer good law, it must face up to the fact that these cases have never been overruled or even “eroded.” It is the Court’s opinions in this case and Berger which for the first time since 1791, when the Fourth Amendment was adopted, have declared that eavesdropping is subject to Fourth Amendment restrictions and that conversation can be “seized.” I must align myself with all those judges who up to this year have never been able to impute such a meaning to the words of the Amendment.

Since I see no way in which the words of the Fourth Amendment can be construed to apply to eavesdropping, that closes the matter for me. In interpreting the Bill of Rights, I willingly go as far as a liberal construction of the language takes me, but I simply cannot in good conscience give a meaning to words which they have never before been thought to have and which they certainly do not have in common ordinary usage. I will not distort the words of the Amendment in order to “keep the Constitution up to date” or “to bring it into harmony with the times.” It was never meant that this Court have such power, which in effect would make us a continuously functioning constitutional convention.

With this decision the Court has completed, I hope, its rewriting of the Fourth Amendment, which started only recently when the Court began referring incessantly to the Fourth Amendment not so much as a law against unreasonable searches and seizures as one to protect an individual’s privacy. By clever word juggling the Court finds it plausible to argue that language aimed specifically at searches and seizures of things that can be searched and seized may, to protect privacy, be applied to eavesdropped evidence of conversations that can neither be searched nor seized. Few things happen to an individual that do not affect his privacy in one way or another.

Thus, by arbitrarily substituting the Court’s language, designed to protect privacy, for the Constitution’s language, designed to protect against unreasonable searches and seizures, the Court has made the Fourth Amendment its vehicle for holding all laws violative of the Constitution which offend the Court’s broadest concept of privacy. As I said in Griswold v. Connecticut (1965), “The Court talks about a constitutional ‘right of privacy’ as though there is some constitutional provision or provisions forbidding any 1110law ever to be passed which might abridge the ‘privacy’ of individuals. But there is not.” I made clear in that dissent my fear of the dangers involved when this Court uses the “broad, abstract and ambiguous concept” of “privacy” as a “comprehensive substitute for the Fourth Amendment’s guarantee against ‘unreasonable searches and seizures.’”

The Fourth Amendment protects privacy only to the extent that it prohibits unreasonable searches and seizures of “persons, houses, papers, and effects.” No general right is created by the Amendment so as to give this Court the unlimited power to hold unconstitutional everything which affects privacy. Certainly the Framers, well acquainted as they were with the excesses of governmental power, did not intend to grant this Court such omnipotent lawmaking authority as that. The history of governments proves that it is dangerous to freedom to repose such powers in courts.

For these reasons I respectfully dissent.



Cleveland Police Detective Martin McFadden filed a report following his search of John Wodall Terry on October 31, 1963. It begins, “I noticed two colored men standing at the corner of Huron Rd and Euclid Ave.” McFadden “patted down” Terry, and found “in the inside pocket of his topcoat (left side) . . . a 38 cal. automatic [sic]” pistol. McFadden requested that Terry “be checked out by the Robbery Squad.” Later, Terry was arrested and charged with carrying a concealed weapon.


STUDY GUIDE


	The Fourth Amendment provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause.” Can the police “seize” a person without establishing probable cause? How does the Terry Court reconcile its decision with the text of the Fourth Amendment? Did Detective McFadden have probable cause to “seize” Terry?

	In Terry, the Court found that both a “seizure” and a “search” had taken place. Why, then, did the police officer not have to obtain a warrant?

	Justice Douglas dissented in Terry. He wrote that “the person and the effects of the individual are beyond the reach of all government agencies until there are reasonable grounds to believe (probable cause) that a criminal venture has been launched or is about to be launched.” Does the majority respond to his textualist argument?






Terry v. Ohio 392 U.S. 1 (1968)

Mr. Chief Justice Warren delivered the opinion of the Court.

This case presents serious questions concerning the role of the Fourth Amendment in the confrontation on the street between the citizen and the policeman investigating suspicious circumstances.
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Petitioner Terry was convicted of carrying a concealed weapon and sentenced to the statutorily prescribed term of one to three years in the penitentiary. Following the denial of a pretrial motion to suppress, the prosecution introduced in evidence two revolvers and a number of bullets seized from Terry and a codefendant, Richard Chilton,2 by Cleveland Police Detective Martin McFadden. At the hearing on the motion to suppress this evidence, Officer McFadden testified that while he was patrolling in plain clothes in downtown Cleveland at approximately 2:30 in the afternoon of October 31, 1963, his attention was attracted by two men, Chilton and Terry, standing on the corner of Huron Road and Euclid Avenue. He had never seen the two men before, and he was unable to say precisely what first drew his eye to them. However, he testified that he had been a policeman for 39 years and a detective for 35 and that he had been assigned to patrol this vicinity of downtown Cleveland for shoplifters and pickpockets for 30 years. He explained that he had developed routine habits of observation over the years and that he would “stand and watch people or walk and watch people at many intervals of the day.” He added: “Now, in this case when I looked over they didn’t look right to me at the time.”

His interest aroused, Officer McFadden took up a post of observation in the entrance to a store 300 to 400 feet away from the two men. “I get more purpose to watch them when I seen their movements,” he testified. He saw one of the men leave the other one and walk southwest on Huron Road, past some stores. The man paused for a moment and looked in a store window, then walked on a short distance, turned around and walked back toward the corner, pausing once again to look in the same store window. . . .

By this time Officer McFadden had become thoroughly suspicious. He testified that after observing their elaborately casual and oft-repeated reconnaissance of the store window on Huron Road, he suspected the two men of “casing a job, a stick-up,” and that he considered it his duty as a police officer to investigate further. He added that he feared “they may have a gun.” Thus, Officer McFadden followed Chilton and Terry and saw them stop in front of Zucker’s store to talk to the same man who had conferred with them earlier on the street corner. Deciding that the situation was ripe for direct action, Officer McFadden approached the three men, identified himself as a police officer and asked for their names. At this point his knowledge was confined to what he had observed. He was not acquainted with any of the three men by name or by sight, and he had received no information concerning them from any other source. When the men “mumbled something” in response to his inquiries, Officer McFadden grabbed petitioner Terry, spun him around so that they were facing the other two, with Terry between McFadden and the others, and patted down the outside of his clothing. In the left breast pocket of Terry’s overcoat Officer McFadden felt a pistol. He reached inside the overcoat pocket, but was unable to remove the gun. At this point, keeping Terry between himself and the others, the officer ordered all three men to enter Zucker’s store. As they went in, he removed Terry’s overcoat completely, removed a.38-caliber revolver from the pocket and ordered all three men to face the wall with their hands raised. Officer McFadden proceeded to pat down the outer clothing of Chilton and the third man, Katz. He discovered another revolver in the outer pocket of Chilton’s overcoat, but no weapons were found on Katz. The officer testified that he only patted the men down to see whether they had weapons, 1112and that he did not put his hands beneath the outer garments of either Terry or Chilton until he felt their guns. So far as appears from the record, he never placed his hands beneath Katz’ outer garments. Officer McFadden seized Chilton’s gun, asked the proprietor of the store to call a police wagon, and took all three men to the station, where Chilton and Terry were formally charged with carrying concealed weapons.

On the motion to suppress the guns the prosecution took the position that they had been seized following a search incident to a lawful arrest. The trial court rejected this theory, stating that it “would be stretching the facts beyond reasonable comprehension” to find that Officer McFadden had had probable cause to arrest the men before he patted them down for weapons. However, the court denied the defendants’ motion on the ground that Officer McFadden, on the basis of his experience, “had reasonable cause to believe . . . that the defendants were conducting themselves suspiciously, and some interrogation should be made of their action.” Purely for his own protection, the court held, the officer had the right to pat down the outer clothing of these men, who he had reasonable cause to believe might be armed. The court distinguished between an investigatory “stop” and an arrest, and between a “frisk” of the outer clothing for weapons and a full-blown search for evidence of crime. The frisk, it held, was essential to the proper performance of the officer’s investigatory duties, for without it “the answer to the police officer may be a bullet, and a loaded pistol discovered during the frisk is admissible.” . . .


I

The Fourth Amendment provides that “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated....” This inestimable right of personal security belongs as much to the citizen on the streets of our cities as to the homeowner closeted in his study to dispose of his secret affairs. . . .

We have recently held that “the Fourth Amendment protects people, not places,” Katz v. United States (1967), and wherever an individual may harbor a reasonable “expectation of privacy,” id. (Harlan, J., concurring), he is entitled to be free from unreasonable governmental intrusion. Of course, the specific content and incidents of this right must be shaped by the context in which it is asserted. For “what the Constitution forbids is not all searches and seizures, but unreasonable searches and seizures.” Elkins v. United States (1960). Unquestionably petitioner was entitled to the protection of the Fourth Amendment as he walked down the street in Cleveland. The question is whether in all the circumstances of this on-the-street encounter, his right to personal security was violated by an unreasonable search and seizure.

We would be less than candid if we did not acknowledge that this question thrusts to the fore difficult and troublesome issues regarding a sensitive area of police activity — issues which have never before been squarely presented to this Court. Reflective of the tensions involved are the practical and constitutional arguments pressed with great vigor on both sides of the public debate over the power of the police to “stop and frisk” — as it is sometimes euphemistically termed — suspicious persons. . . .

Having thus roughly sketched the perimeters of the constitutional debate over the limits on police investigative conduct in general and the background against which this case presents itself, we turn our attention to the quite narrow question posed by the facts 1113before us: whether it is always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for an arrest. Given the narrowness of this question, we have no occasion to canvass in detail the constitutional limitations upon the scope of a policeman’s power when he confronts a citizen without probable cause to arrest him.



II

Our first task is to establish at what point in this encounter the Fourth Amendment becomes relevant. That is, we must decide whether and when Officer McFadden “seized” Terry and whether and when he conducted a “search.” There is some suggestion in the use of such terms as “stop” and “frisk” that such police conduct is outside the purview of the Fourth Amendment because neither action rises to the level of a “search” or “seizure” within the meaning of the Constitution. We emphatically reject this notion. It is quite plain that the Fourth Amendment governs “seizures” of the person which do not eventuate in a trip to the station house and prosecution for crime — “arrests” in traditional terminology. It must be recognized that whenever a police officer accosts an individual and restrains his freedom to walk away, he has “seized” that person. And it is nothing less than sheer torture of the English language to suggest that a careful exploration of the outer surfaces of a person’s clothing all over his or her body in an attempt to find weapons is not a “search.” Moreover, it is simply fantastic to urge that such a procedure performed in public by a policeman while the citizen stands helpless, perhaps facing a wall with his hands raised, is a “petty indignity.” It is a serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment, and it is not to be undertaken lightly. . . . We therefore reject the notions that the Fourth Amendment does not come into play at all as a limitation upon police conduct if the officers stop short of something called a “technical arrest” or a “full-blown search.”

In this case there can be no question, then, that Officer McFadden “seized” petitioner and subjected him to a “search” when he took hold of him and patted down the outer surfaces of his clothing. We must decide whether at that point it was reasonable for Officer McFadden to have interfered with petitioner’s personal security as he did.16 And in determining whether the seizure and search were “unreasonable” our inquiry is a dual one — whether the officer’s action was justified at its inception, and whether it was reasonably related in scope to the circumstances which justified the interference in the first place.



III

If this case involved police conduct subject to the Warrant Clause of the Fourth Amendment, we would have to ascertain whether “probable cause” existed to justify the 1114search and seizure which took place. However, that is not the case. We do not retreat from our holdings that the police must, whenever practicable, obtain advance judicial approval of searches and seizures through the warrant procedure, see, e.g., Katz v. United States (1967), or that in most instances failure to comply with the warrant requirement can only be excused by exigent circumstances. But we deal here with an entire rubric of police conduct — necessarily swift action predicated upon the on-the-spot observations of the officer on the beat — which historically has not been, and as a practical matter could not be, subjected to the warrant procedure. Instead, the conduct involved in this case must be tested by the Fourth Amendment’s general proscription against unreasonable searches and seizures.

Nonetheless, the notions which underlie both the warrant procedure and the requirement of probable cause remain fully relevant in this context. In order to assess the reasonableness of Officer McFadden’s conduct as a general proposition, it is necessary “first to focus upon the governmental interest which allegedly justifies official intrusion upon the constitutionally protected interests of the private citizen,” for there is “no ready test for determining reasonableness other than by balancing the need to search (or seize) against the invasion which the search (or seizure) entails.” Camara v. Municipal Court (1967). And in justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.18

The scheme of the Fourth Amendment becomes meaningful only when it is assured that at some point the conduct of those charged with enforcing the laws can be subjected to the more detached, neutral scrutiny of a judge who must evaluate the reasonableness of a particular search or seizure in light of the particular circumstances. And in making that assessment it is imperative that the facts be judged against an objective standard: would the facts available to the officer at the moment of the seizure or the search “warrant a man of reasonable caution in the belief” that the action taken was appropriate? Anything less would invite intrusions upon constitutionally guaranteed rights based on nothing more substantial than inarticulate hunches, a result this Court has consistently refused to sanction.

Applying these principles to this case, we consider first the nature and extent of the governmental interests involved. One general interest is of course that of effective crime prevention and detection; it is this interest which underlies the recognition that a police officer may in appropriate circumstances and in an appropriate manner approach a person for purposes of investigating possibly criminal behavior even though there is no probable cause to make an arrest. It was this legitimate investigative function Officer McFadden was discharging when he decided to approach petitioner and his companions. . . . It would have been poor police work indeed for an officer of 30 years’ experience in the detection of thievery from stores in this same neighborhood to have failed to investigate this behavior further.

The crux of this case, however, is not the propriety of Officer McFadden’s taking steps to investigate petitioner’s suspicious behavior, but rather, whether there was justification for McFadden’s invasion of Terry’s personal security by searching him for weapons in the course of that investigation. We are now concerned with more than the governmental interest in investigating crime; in addition, there is the more immediate interest of the 1115police officer in taking steps to assure himself that the person with whom he is dealing is not armed with a weapon that could unexpectedly and fatally be used against him. . . .

Our evaluation of the proper balance that has to be struck in this type of case leads us to conclude that there must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the police officer, where he has reason to believe that he is dealing with an armed and dangerous individual, regardless of whether he has probable cause to arrest the individual for a crime. The officer need not be absolutely certain that the individual is armed; the issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger. And in determining whether the officer acted reasonably in such circumstances, due weight must be given, not to his inchoate and unparticularized suspicion or “hunch,” but to the specific reasonable inferences which he is entitled to draw from the facts in light of his experience.



V

We must now examine the conduct of Officer McFadden in this case to determine whether his search and seizure of petitioner were reasonable, both at their inception and as conducted. . . . [W]hen Officer McFadden approached the three men gathered before the display window at Zucker’s store he had observed enough to make it quite reasonable to fear that they were armed; and nothing in their response to his hailing them, identifying himself as a police officer, and asking their names served to dispel that reasonable belief. We cannot say his decision at that point to seize Terry and pat his clothing for weapons was the product of a volatile or inventive imagination, or was undertaken simply as an act of harassment; the record evidences the tempered act of a policeman who in the course of an investigation had to make a quick decision as to how to protect himself and others from possible danger, and took limited steps to do so. . . .

The scope of the search in this case presents no serious problem in light of these standards. Officer McFadden patted down the outer clothing of petitioner and his two companions. He did not place his hands in their pockets or under the outer surface of their garments until he had felt weapons, and then he merely reached for and removed the guns. He never did invade Katz’ person beyond the outer surfaces of his clothes, since he discovered nothing in his patdown which might have been a weapon. Officer McFadden confined his search strictly to what was minimally necessary to learn whether the men were armed and to disarm them once he discovered the weapons. He did not conduct a general exploratory search for whatever evidence of criminal activity he might find.



V

We conclude that the revolver seized from Terry was properly admitted in evidence against him. At the time he seized petitioner and searched him for weapons, Officer McFadden had reasonable grounds to believe that petitioner was armed and dangerous, and it was necessary for the protection of himself and others to take swift measures to discover the true facts and neutralize the threat of harm if it materialized. The policeman carefully restricted his search to what was appropriate to the discovery of the particular items which he sought. Each case of this sort will, of course, have to be decided on its own facts. We merely hold today that where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity 1116may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled for the protection of himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him. Such a search is a reasonable search under the Fourth Amendment, and any weapons seized may properly be introduced in evidence against the person from whom they were taken.

Affirmed.

Mr. Justice Black concurs in the judgment and the opinion except where the opinion quotes from and relies upon this Court’s opinion in Katz v. United States and the concurring opinion in Warden v. Hayden.

Mr. Justice Douglas, dissenting.

I agree that petitioner was “seized” within the meaning of the Fourth Amendment. I also agree that frisking petitioner and his companions for guns was a “search.” But it is a mystery how that “search” and that “seizure” can be constitutional by Fourth Amendment standards, unless there was “probable cause”1 to believe that (1) a crime had been committed or (2) a crime was in the process of being committed or (3) a crime was about to be committed.

The opinion of the Court disclaims the existence of “probable cause.” If loitering were in issue and that was the offense charged, there would be “probable cause” shown. But the crime here is carrying concealed weapons; and there is no basis for concluding that the officer had “probable cause” for believing that that crime was being committed. Had a warrant been sought, a magistrate would, therefore, have been unauthorized to issue one, for he can act only if there is a showing of “probable cause.” We hold today that the police have greater authority to make a “seizure” and conduct a “search” than a judge has to authorize such action. We have said precisely the opposite over and over again.3

In other words, police officers up to today have been permitted to effect arrests or searches without warrants only when the facts within their personal knowledge would satisfy the constitutional standard of probable cause. At the time of their “seizure” without a warrant they must possess facts concerning the person arrested that would have satisfied a magistrate that “probable cause” was indeed present. The term “probable cause” rings a bell of certainty that is not sounded by phrases such as “reasonable suspicion.” Moreover, the meaning of “probable cause” is deeply imbedded in our constitutional history. . . .

The infringement on personal liberty of any “seizure” of a person can only be “reasonable” under the Fourth Amendment if we require the police to possess “probable 1117cause” before they seize him. Only that line draws a meaningful distinction between an officer’s mere inkling and the presence of facts within the officer’s personal knowledge which would convince a reasonable man that the person seized has committed, is committing, or is about to commit a particular crime. . . .

To give the police greater power than a magistrate is to take a long step down the totalitarian path. Perhaps such a step is desirable to cope with modern forms of lawlessness. But if it is taken, it should be the deliberate choice of the people through a constitutional amendment. Until the Fourth Amendment, which is closely allied with the Fifth, is rewritten, the person and the effects of the individual are beyond the reach of all government agencies until there are reasonable grounds to believe (probable cause) that a criminal venture has been launched or is about to be launched.

There have been powerful hydraulic pressures throughout our history that bear heavily on the Court to water down constitutional guarantees and give the police the upper hand. That hydraulic pressure has probably never been greater than it is today.

Yet if the individual is no longer to be sovereign, if the police can pick him up whenever they do not like the cut of his jib, if they can “seize” and “search” him in their discretion, we enter a new regime. The decision to enter it should be made only after a full debate by the people of this country.





ASSIGNMENT 3

B. THE RIGHTS OF THE ACCUSED ON THE BURGER COURT


[image: Photograph of President Richard Nixon receiving the oath of office from Earl Warren in 1969]

Chief Justice Earl Warren administers the oath of office to President Richard Nixon on January 20, 1969. Six months later, Nixon would replace Warren with Chief Justice Warren E. Burger.
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On June 10, 1968, the Supreme Court decided Terry v. Ohio. Three days later, Chief Justice Earl Warren informed President Lyndon B. Johnson that he would resign — though not right away. Warren told Johnson that he would leave the Court when his successor was confirmed. At the time, Warren, who was 77 years old, feared that Richard Nixon would win the 1968 presidential election. The “law and order” executive could then replace Warren with a judicial conservative.

Johnson nominated Associate Justice Abe Fortas, his personal friend, to serve as Chief Justice. Johnson, a Democrat, hoped that the Democratic-controlled Senate would confirm Fortas before the next presidential election. However, there were accusations that Fortas had engaged in unethical conduct. As a result, Senate Republicans and Southern Democrats opposed Fortas’s nomination. Facing a filibuster, Johnson withdrew Fortas’s nomination. Johnson did not make another nomination to fill the expected vacancy, and Fortas remained on the Court as an Associate Justice. In November 1968, Nixon won the presidential election. After the inauguration, Nixon nominated appellate judge Warren E. Burger to replace Chief Justice Warren. Burger was confirmed in June 1969.

Nixon selected Burger, a conservative, to “retrench” the Warren Court’s activism. Over the next three years, Nixon would make three more nominations to the Supreme Court. In 1969, it was revealed that Justice Fortas had accepted private payments for legal advice from a friend. Fortas resigned one year later, and he was replaced by federal appellate judge Harry Blackmun. In 1971, Justices Black and Harlan both died. They were replaced by Lewis Powell and William Rehnquist, respectively. Neither had previously served as a judge. Powell was a Virginia attorney in private practice, and Rehnquist served in the Nixon White House. All four judges were seen as “law and order” jurists who favored narrowed interpretations of the Fourth, Fifth, and Sixth Amendments.

Over the next decade, the Court would tilt further to the right. In 1975, Justice William O. Douglas resigned. President Ford, a Republican, nominated federal appellate judge John Paul Stevens to replace him. At the time, Stevens was seen as right of center. And in 1981, Justice Potter Stewart stepped down. President Reagan, a Republican, nominated Sandra Day O’Connor as the first woman to serve on the Supreme Court. O’Connor, a former Arizona appellate judge, was also seen as right of center.

The Burger Court would scale back — but not overrule — many of the Warren Court’s seminal precedents. First, the Court created exceptions to Miranda. Harris v. New York (1971) held that even if Miranda warnings were not given, a defendant’s statement could still be admitted to impeach his credibility. Rhode Island v. Innis (1980) found that Miranda warnings are only needed “whenever a person in custody is subjected to either express questioning or its functional equivalent.” The police do not have to issue warnings if the questioning falls short of this standard. New York v. Quarles (1984) recognized a “public safety” exception to Miranda. “When confronting situations presenting a danger to the public safety officers can” skip the warnings, and instead “follow their legitimate instincts.”

Second, the Burger Court limited the scope of the Katz test. The Court did not eliminate the “reasonable expectation of privacy” standard altogether. Instead, the Court created exceptions to the rule. For example, under the so-called third-party doctrine, documents held by third parties are not subject to the Fourth Amendment. United States v. Miller (1976) held that police do not need a warrant to search a suspect’s bank records because those documents belong to the bank, and not to the accused. And Smith 1119v. Maryland (1979) held that the police do not need a warrant to search the phone numbers a suspect dialed. Again, those call logs are held by the phone company and not by the accused. We will revisit the third-party doctrine when we study Carpenter v. United States (2018).

Third, the Burger Court expanded the reach of Terry stops. Michigan v. Long (1983) held that the police can search the compartments of a car during a stop based on “reasonable suspicion.” The police do not need to articulate probable cause to search for weapons.

Finally, the Burger Court limited the scope of the exclusionary rule. The next case, United States v. Leon (1984), created a “good faith” exception to the exclusionary rule.


STUDY GUIDE


	Leon recognized a “good faith” exception to the exclusionary rule. Why should the court admit evidence obtained pursuant to a defective search warrant?

	Is the exclusionary rule an individual right required by the Fourth Amendment? Is this rule required by the Fifth Amendment? What exactly is the constitutional basis for the exclusionary rule?

	Justice White’s majority opinion observed that “the substantial social costs exacted by the exclusionary rule for the vindication of Fourth Amendment rights have long been a source of concern.” How should courts assess the “social costs” of constitutional rights?

	Justice Blackmun concurred. He wrote that “the scope of the exclusionary rule is subject to change in light of changing judicial understanding about the effects of the rule outside the confines of the courtroom.” Does the majority reject this living constitutionalist model?

	Justice Brennan dissented. He wrote that over the previous decade, he had “witnessed the Court’s gradual but determined strangulation of the rule. It now appears that the Court’s victory over the Fourth Amendment is complete.” Was Justice Brennan right?





United States v. Leon 468 U.S. 897 (1984)

Justice White delivered the opinion of the Court.

This case presents the question whether the Fourth Amendment exclusionary rule should be modified so as not to bar the use in the prosecution’s case in chief of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by probable cause. To resolve this question, we must consider once again the tension between the sometimes competing goals of, on the one hand, deterring official misconduct and removing inducements to unreasonable invasions of privacy and, on the other, establishing procedures 1120under which criminal defendants are “acquitted or convicted on the basis of all the evidence which exposes the truth.” Alderman v. United States (1969).


I

. . . A facially valid search warrant was issued in September 1981 by a State Superior Court Judge. The ensuing searches produced large quantities of drugs at the Via Magdalena and Sunset Canyon addresses and a small quantity at the Price Drive residence. Other evidence was discovered at each of the residences and in Stewart’s and Del Castillo’s automobiles. Respondents were indicted by a grand jury in the District Court for the Central District of California and charged with conspiracy to possess and distribute cocaine and a variety of substantive counts.

The respondents then filed motions to suppress the evidence seized pursuant to the warrant. The District Court held an evidentiary hearing and, while recognizing that the case was a close one, granted the motions to suppress in part. It concluded that the affidavit was insufficient to establish probable cause, but did not suppress all of the evidence as to all of the respondents because none of the respondents had standing to challenge all of the searches. In response to a request from the Government, the court made clear that Officer Rombach had acted in good faith, but it rejected the Government’s suggestion that the Fourth Amendment exclusionary rule should not apply where evidence is seized in reasonable, good-faith reliance on a search warrant. . . .

The Government’s petition for certiorari expressly declined to seek review of the lower courts’ determinations that the search warrant was unsupported by probable cause and presented only the question “[w]hether the Fourth Amendment exclusionary rule should be modified so as not to bar the admission of evidence seized in reasonable, good-faith reliance on a search warrant that is subsequently held to be defective.” We granted certiorari to consider the propriety of such a modification. . . .

We have concluded that, in the Fourth Amendment context, the exclusionary rule can be modified somewhat without jeopardizing its ability to perform its intended functions. Accordingly, we reverse the judgment of the Court of Appeals.



II

Language in opinions of this Court and of individual Justices has sometimes implied that the exclusionary rule is a necessary corollary of the Fourth Amendment, Mapp v. Ohio (1961); Olmstead v. United States (1928), or that the rule is required by the conjunction of the Fourth and Fifth Amendments. These implications need not detain us long. The Fifth Amendment theory has not withstood critical analysis or the test of time, see Andresen v. Maryland (1976), and the Fourth Amendment “has never been interpreted to proscribe the introduction of illegally seized evidence in all proceedings or against all persons.” Stone v. Powell (1976).


A

The Fourth Amendment contains no provision expressly precluding the use of evidence obtained in violation of its commands, and an examination of its origin and 1121purposes makes clear that the use of fruits of a past unlawful search or seizure “work[s] no new Fourth Amendment wrong.” United States v. Calandra (1974). The wrong condemned by the Amendment is “fully accomplished” by the unlawful search or seizure itself, the exclusionary rule is neither intended nor able to “cure the invasion of the defendant’s rights which he has already suffered.” Stone v. Powell (White, J., dissenting). The rule thus operates as “a judicially created remedy designed to safeguard Fourth Amendment rights generally through its deterrent effect, rather than a personal constitutional right of the party aggrieved.” United States v. Calandra.

Whether the exclusionary sanction is appropriately imposed in a particular case, our decisions make clear, is “an issue separate from the question whether the Fourth Amendment rights of the party seeking to invoke the rule were violated by police conduct.” Illinois v. Gates (1983). Only the former question is currently before us, and it must be resolved by weighing the costs and benefits of preventing the use in the prosecution’s case in chief of inherently trustworthy tangible evidence obtained in reliance on a search warrant issued by a detached and neutral magistrate that ultimately is found to be defective.

The substantial social costs exacted by the exclusionary rule for the vindication of Fourth Amendment rights have long been a source of concern. An objectionable collateral consequence of this interference with the criminal justice system’s truth-finding function is that some guilty defendants may go free or receive reduced sentences as a result of favorable plea bargains.6 Particularly when law enforcement officers have acted in objective good faith or their transgressions have been minor, the magnitude of the benefit conferred on such guilty defendants offends basic concepts of the criminal justice system. Indiscriminate application of the exclusionary rule, therefore, may well “generat[e] disrespect for the law and administration of justice.” Accordingly, “[a]s with any remedial device, the application of the rule has been restricted to those areas where its remedial objectives are thought most efficaciously served.”



B

Close attention to those remedial objectives has characterized our recent decisions concerning the scope of the Fourth Amendment exclusionary rule. . . . As yet, we have not recognized any form of good-faith exception to the Fourth Amendment exclusionary 1122rule.11 But the balancing approach that has evolved during the years of experience with the rule provides strong support for the modification currently urged upon us. As we discuss below, our evaluation of the costs and benefits of suppressing reliable physical evidence seized by officers reasonably relying on a warrant issued by a detached and neutral magistrate leads to the conclusion that such evidence should be admissible in the prosecution’s case in chief.




III


A

Because a search warrant “provides the detached scrutiny of a neutral magistrate, which is a more reliable safeguard against improper searches than the hurried judgment of a law enforcement officer ‘engaged in the often competitive enterprise of ferreting out crime,’” United States v. Chadwick (1977) (quoting Johnson v. United States (1948)), we have expressed a strong preference for warrants and declared that “in a doubtful or marginal case a search under a warrant may be sustainable where without one it would fall.” United States v. Ventresca (1965). Reasonable minds frequently may differ on the question whether a particular affidavit establishes probable cause, and we have thus concluded that the preference for warrants is most appropriately effectuated by according “great deference” to a magistrate’s determination. . . .

To the extent that proponents of exclusion rely on its behavioral effects on judges and magistrates in these areas, their reliance is misplaced. First, the exclusionary rule is designed to deter police misconduct rather than to punish the errors of judges and magistrates. Second, there exists no evidence suggesting that judges and magistrates are inclined to ignore or subvert the Fourth Amendment or that lawlessness among these actors requires application of the extreme sanction of exclusion.14

Third, and most important, we discern no basis, and are offered none, for believing that exclusion of evidence seized pursuant to a warrant will have a significant deterrent effect on the issuing judge or magistrate. . . . Imposition of the exclusionary sanction is not necessary meaningfully to inform judicial officers of their errors, and we cannot conclude that admitting evidence obtained pursuant to a warrant while at the same time declaring that the warrant was somehow defective will in any way reduce judicial officers’ professional incentives to comply with the Fourth Amendment, encourage them to repeat their mistakes, or lead to the granting of all colorable warrant requests. . . .
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C

We conclude that the marginal or nonexistent benefits produced by suppressing evidence obtained in objectively reasonable reliance on a subsequently invalidated search warrant cannot justify the substantial costs of exclusion. We do not suggest, however, that exclusion is always inappropriate in cases where an officer has obtained a warrant and abided by its terms. Nevertheless, the officer’s reliance on the magistrate’s probable-cause determination and on the technical sufficiency of the warrant he issues must be objectively reasonable, and it is clear that in some circumstances the officer will have no reasonable grounds for believing that the warrant was properly issued.

Suppression therefore remains an appropriate remedy if the magistrate or judge in issuing a warrant was misled by information in an affidavit that the affiant knew was false or would have known was false except for his reckless disregard of the truth. Franks v. Delaware (1978). The exception we recognize today will also not apply in cases where the issuing magistrate wholly abandoned his judicial role in the manner condemned in Lo-Ji Sales, Inc. v. New York (1979); in such circumstances, no reasonably well trained officer should rely on the warrant. Nor would an officer manifest objective good faith in relying on a warrant based on an affidavit “so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable.” Brown v. Illinois (Powell, J., concurring in part). Finally, depending on the circumstances of the particular case, a warrant may be so facially deficient — i.e., in failing to particularize the place to be searched or the things to be seized — that the executing officers cannot reasonably presume it to be valid. . . .

Justice Blackmun, concurring. . . .

I join the Court’s opinion in this case . . . because I believe that the rule announced today advances the legitimate interests of the criminal justice system without sacrificing the individual rights protected by the Fourth Amendment. I write separately, however, to underscore what I regard as the unavoidably provisional nature of today’s decisions. . . . If a single principle may be drawn from this Court’s exclusionary rule decisions, from Weeks through Mapp v. Ohio (1961), to the decisions handed down today, it is that the scope of the exclusionary rule is subject to change in light of changing judicial understanding about the effects of the rule outside the confines of the courtroom. It is incumbent on the Nation’s law enforcement officers, who must continue to observe the Fourth Amendment in the wake of today’s decisions, to recognize the double-edged nature of that principle.

Justice Brennan, with whom Justice Marshall joins, dissenting.

Ten years ago in United States v. Calandra (1974), I expressed the fear that the Court’s decision “may signal that a majority of my colleagues have positioned themselves to reopen the door [to evidence secured by official lawlessness] still further and abandon altogether the exclusionary rule in search-and-seizure cases.” Since then, in case after case, I have witnessed the Court’s gradual but determined strangulation of the rule. It now appears that the Court’s victory over the Fourth Amendment is complete. That today’s decisions represent the pièce de résistance of the Court’s past efforts cannot be doubted, for today the Court sanctions the use in the prosecution’s case in chief of 1124illegally obtained evidence against the individual whose rights have been violated — a result that had previously been thought to be foreclosed.

The Court seeks to justify this result on the ground that the “costs” of adhering to the exclusionary rule in cases like those before us exceed the “benefits.” But the language of deterrence and of cost/benefit analysis, if used indiscriminately, can have a narcotic effect. It creates an illusion of technical precision and ineluctability. It suggests that not only constitutional principle but also empirical data support the majority’s result. When the Court’s analysis is examined carefully, however, it is clear that we have not been treated to an honest assessment of the merits of the exclusionary rule, but have instead been drawn into a curious world where the “costs” of excluding illegally obtained evidence loom to exaggerated heights and where the “benefits” of such exclusion are made to disappear with a mere wave of the hand.

The majority ignores the fundamental constitutional importance of what is at stake here. While the machinery of law enforcement and indeed the nature of crime itself have changed dramatically since the Fourth Amendment became part of the Nation’s fundamental law in 1791, what the Framers understood then remains true today — that the task of combating crime and convicting the guilty will in every era seem of such critical and pressing concern that we may be lured by the temptations of expediency into forsaking our commitment to protecting individual liberty and privacy. It was for that very reason that the Framers of the Bill of Rights insisted that law enforcement efforts be permanently and unambiguously restricted in order to preserve personal freedoms. In the constitutional scheme they ordained, the sometimes unpopular task of ensuring that the government’s enforcement efforts remain within the strict boundaries fixed by the Fourth Amendment was entrusted to the courts. . . .

If those independent tribunals lose their resolve, however, as the Court has done today, and give way to the seductive call of expediency, the vital guarantees of the Fourth Amendment are reduced to nothing more than a “form of words.” Silverthorne Lumber Co. v. United States (1920).

A proper understanding of the broad purposes sought to be served by the Fourth Amendment demonstrates that the principles embodied in the exclusionary rule rest upon a far firmer constitutional foundation than the shifting sands of the Court’s deterrence rationale. But even if I were to accept the Court’s chosen method of analyzing the question posed by these cases, I would still conclude that the Court’s decision cannot be justified. . . .






C. THE RIGHTS OF THE ACCUSED ON THE REHNQUIST COURT

Throughout the 1970s and 1980s, the Burger Court limited the scope of Miranda v. Arizona. In Dickerson v. United States (2000), the Rehnquist Court could have halted Miranda altogether. Dickerson involved Section 3501 of the Omnibus Crime Control Act of 1968, which stated that a confession “shall be admissible in evidence if it is voluntarily given.” This statute, enacted two years after Miranda was decided, did not require that the suspect be informed of his rights. Dickerson v. United States considered whether Section 3501 was constitutional. Ultimately, three conservative members of the 1125Court — Chief Justice Rehnquist and Justices O’Connor and Kennedy — voted to stand by that landmark precedent. We begin this section with a brief excerpt from the Fourth Circuit’s decision that placed Miranda in doubt, and the Supreme Court decision that reaffirmed Miranda.


United States v. Dickerson 166 F.3d 667 (4th Cir. 1999)

Williams, Circuit Judge.

In response to the Supreme Court’s decision in Miranda v. Arizona (1966), the Congress of the United States enacted 18 U.S.C.A. §3501 [in 1968] with the clear intent of restoring voluntariness as the test for admitting confessions in federal court. Although duly enacted by the United States Congress and signed into law by the President of the United States, the United States Department of Justice has steadfastly refused to enforce the provision. In fact, after initially “taking the Fifth” on the statute’s constitutionality, the Department of Justice has now asserted, without explanation, that the provision is unconstitutional. With the issue squarely presented, we hold that Congress, pursuant to its power to establish the rules of evidence and procedure in the federal courts, acted well within its authority in enacting §3501. As a consequence, §3501, rather than Miranda, governs the admissibility of confessions in federal court. Accordingly, the district court erred in suppressing Dickerson’s voluntary confession on the grounds that it was obtained in technical violation of Miranda. . . .

Congress enacted §3501 as a part of the Omnibus Crime Control Act of 1968, just two years after the Supreme Court decided Miranda. . . . Determining whether Congress possesses the authority to enact §3501 is relatively straightforward. Congress has the power to overrule judicially created rules of evidence and procedure that are not required by the Constitution. Thus, whether Congress has the authority to enact §3501 turns on whether the rule set forth by the Supreme Court in Miranda is required by the Constitution. Clearly it is not. At no point did the Supreme Court in Miranda refer to the warnings as constitutional rights. Indeed, the Court acknowledged that the Constitution did not require the warnings, disclaimed any intent to create a “constitutional straightjacket,” id., referred to the warnings as “procedural safeguards,” and invited Congress and the States “to develop their own safeguards for [protecting] the privilege.” Since deciding Miranda, the Supreme Court has consistently referred to the Miranda warnings as “prophylactic,” New York v. Quarles (1984), and “not themselves rights protected by the Constitution,” Michigan v. Tucker (1974).

We have little difficulty concluding, therefore, that §3501, enacted at the invitation of the Supreme Court and pursuant to Congress’s unquestioned power to establish the rules of procedure and evidence in the federal courts, is constitutional. As a consequence, we hold that the admissibility of confessions in federal court is governed by §3501, rather than the judicially created rule of Miranda. . . .



Section 3501 of the Omnibus Crime Control Act of 1968 stated that a confession “shall be admissible in evidence if it is voluntarily given.” This statute, enacted two years after Miranda was decided, did not require that the suspect be informed of his rights. Dickerson v. United States considered whether Section 3501 was constitutional.
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	Does Dickerson hold that Section 3501 violates the Fifth Amendment? Is this statute in conflict with Miranda v. Arizona? Can a law be unconstitutional if it does not violate the Constitution? What is a “constitutional rule”?

	Chief Justice Rehnquist wrote the majority opinion in Dickerson. He found that there was not a “special justification” to overrule Miranda. In dissent, Justice Scalia disagreed. Who has the better argument?

	Justice Scalia observed that three members of the majority previously found that Miranda was wrongly decided: Chief Justice Rehnquist and Justices O’Connor and Kennedy. Why do all three vote to reaffirm Miranda?

	Do you see any similarities between Planned Parenthood v. Casey and Dickerson? In Casey (1992), members of the joint opinion may not have agreed with Roe v. Wade (1973) as an original matter, but reaffirmed the core holding of that case. Likewise, in Dickerson, Chief Justice Rehnquist and Justices O’Connor and Kennedy did not agree with Miranda as an original matter, but reaffirmed the core holding of that case. Does Chief Justice Rehnquist or Justice Scalia even discuss Casey?






Dickerson v. United States 530 U.S. 428 (2000)

Chief Justice Rehnquist delivered the opinion of the Court.

In Miranda v. Arizona (1966), we held that certain warnings must be given before a suspect’s statement made during custodial interrogation could be admitted in evidence. In the wake of that decision, Congress enacted 18 U.S.C. §3501, which in essence laid down a rule that the admissibility of such statements should turn only on whether or not they were voluntarily made. We hold that Miranda, being a constitutional decision of this Court, may not be in effect overruled by an Act of Congress, and we decline to overrule Miranda ourselves. We therefore hold that Miranda and its progeny in this Court govern the admissibility of statements made during custodial interrogation in both state and federal courts.

Petitioner Dickerson was indicted for bank robbery, conspiracy to commit bank robbery, and using a firearm in the course of committing a crime of violence, all in violation of the applicable provisions of Title 18 of the United States Code. Before trial, Dickerson moved to suppress a statement he had made at a Federal Bureau of Investigation field office, on the grounds that he had not received “Miranda warnings” before being interrogated. The District Court granted his motion to suppress, and the Government took an interlocutory appeal to the United States Court of Appeals for the Fourth Circuit. That court, by a divided vote, reversed the District Court’s suppression order. It agreed with the District Court’s conclusion that petitioner had not received Miranda warnings before making his statement. But it went on to hold that §3501, which in effect makes the admissibility of statements such as Dickerson’s turn solely on whether they were made 1127voluntarily, was satisfied in this case. It then concluded that our decision in Miranda was not a constitutional holding, and that, therefore, Congress could by statute have the final say on the question of admissibility.

Because of the importance of the questions raised by the Court of Appeals’ decision, we granted certiorari, and now reverse. . . .

In Miranda, we noted that the advent of modern custodial police interrogation brought with it an increased concern about confessions obtained by coercion.1 Because custodial police interrogation, by its very nature, isolates and pressures the individual, we stated that “[e]ven without employing brutality, the ‘third degree’ or [other] specific stratagems, . . . custodial interrogation exacts a heavy toll on individual liberty and trades on the weakness of individuals.” We concluded that the coercion inherent in custodial interrogation blurs the line between voluntary and involuntary statements, and thus heightens the risk that an individual will not be “accorded his privilege under the Fifth Amendment . . . not to be compelled to incriminate himself.” Accordingly, we laid down “concrete constitutional guidelines for law enforcement agencies and courts to follow.” Those guidelines established that the admissibility in evidence of any statement given during custodial interrogation of a suspect would depend on whether the police provided the suspect with four warnings. These warnings (which have come to be known colloquially as “Miranda rights”) are: a suspect “has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.”

Two years after Miranda was decided, Congress enacted §3501. That section provides, in relevant part:


“(a) In any criminal prosecution brought by the United States or by the District of Columbia, a confession . . . shall be admissible in evidence if it is voluntarily given. Before such confession is received in evidence, the trial judge shall, out of the presence of the jury, determine any issue as to voluntariness. If the trial judge determines that the confession was voluntarily made it shall be admitted in evidence and the trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness and shall instruct the jury to give such weight to the confession as the jury feels it deserves under all the circumstances.

“(b) The trial judge in determining the issue of voluntariness shall take into consideration all the circumstances surrounding the giving of the confession. . . .



Given §3501’s express designation of voluntariness as the touchstone of admissibility, its omission of any warning requirement, and the instruction for trial courts to consider a nonexclusive list of factors relevant to the circumstances of a confession, we agree with the Court of Appeals that Congress intended by its enactment to overrule Miranda. Because of the obvious conflict between our decision in Miranda and §3501, we must address whether Congress has constitutional authority to thus supersede Miranda. If Congress has such authority, §3501’s totality-of-the-circumstances approach 1128must prevail over Miranda’s requirement of warnings; if not, that section must yield to Miranda’s more specific requirements.

The law in this area is clear. This Court has supervisory authority over the federal courts, and we may use that authority to prescribe rules of evidence and procedure that are binding in those tribunals. However, the power to judicially create and enforce non-constitutional “rules of procedure and evidence for the federal courts exists only in the absence of a relevant Act of Congress.” Congress retains the ultimate authority to modify or set aside any judicially created rules of evidence and procedure that are not required by the Constitution.

But Congress may not legislatively supersede our decisions interpreting and applying the Constitution. See, e.g., City of Boerne v. Flores (1997). This case therefore turns on whether the Miranda Court announced a constitutional rule or merely exercised its supervisory authority to regulate evidence in the absence of congressional direction. Recognizing this point, the Court of Appeals surveyed Miranda and its progeny to determine the constitutional status of the Miranda decision. Relying on the fact that we have created several exceptions to Miranda’s warnings requirement and that we have repeatedly referred to the Miranda warnings as “prophylactic,” New York v. Quarles (1984), and “not themselves rights protected by the Constitution,” Michigan v. Tucker (1974), the Court of Appeals concluded that the protections announced in Miranda are not constitutionally required.

We disagree with the Court of Appeals’ conclusion, although we concede that there is language in some of our opinions that supports the view taken by that court. But first and foremost of the factors on the other side — that Miranda is a constitutional decision — is that both Miranda and two of its companion cases applied the rule to proceedings in state courts — to wit, Arizona, California, and New York. Since that time, we have consistently applied Miranda’s rule to prosecutions arising in state courts. It is beyond dispute that we do not hold a supervisory power over the courts of the several States. With respect to proceedings in state courts, our “authority is limited to enforcing the commands of the United States Constitution.” Mu’Min v. Virginia (1991).

The Miranda opinion itself begins by stating that the Court granted certiorari “to explore some facets of the problems . . . of applying the privilege against self-incrimination to in-custody interrogation, and to give concrete constitutional guidelines for law enforcement agencies and courts to follow.” Miranda (emphasis added). In fact, the majority opinion is replete with statements indicating that the majority thought it was announcing a constitutional rule. Indeed, the Court’s ultimate conclusion was that the unwarned confessions obtained in the four cases before the Court in Miranda “were obtained from the defendant under circumstances that did not meet constitutional standards for protection of the privilege.” . . .

The dissent argues that it is judicial overreaching for this Court to hold §3501 unconstitutional unless we hold that the Miranda warnings are required by the Constitution, in the sense that nothing else will suffice to satisfy constitutional requirements. But we need not go further than Miranda to decide this case. In Miranda, the Court noted that reliance on the traditional totality-of-the-circumstances test raised a risk of overlooking an involuntary custodial confession, a risk that the Court found unacceptably great when the confession is offered in the case in chief to prove guilt. The Court therefore concluded that something more than the totality test was necessary. As discussed above, 1129§3501 reinstates the totality test as sufficient. Section 3501 therefore cannot be sustained if Miranda is to remain the law.

Whether or not we would agree with Miranda’s reasoning and its resulting rule, were we addressing the issue in the first instance, the principles of stare decisis weigh heavily against overruling it now. See, e.g., Rhode Island v. Innis (1980) (Burger, C.J., concurring in judgment) (“The meaning of Miranda has become reasonably clear and law enforcement practices have adjusted to its strictures; I would neither overrule Miranda, disparage it, nor extend it at this late date”). While “‘stare decisis is not an inexorable command,’” State Oil Co. v. Khan (1997) (quoting Payne v. Tennessee (1991)), particularly when we are interpreting the Constitution, Agostini v. Felton (1997), “even in constitutional cases, the doctrine carries such persuasive force that we have always required a departure from precedent to be supported by some ‘special justification.’” United States v. International Business Machines Corp. (1996) (quoting Payne (Souter, J., concurring), in turn quoting Arizona v. Rumsey (1984)).

We do not think there is such justification for overruling Miranda. Miranda has become embedded in routine police practice to the point where the warnings have become part of our national culture. See Mitchell v. United States (1999) (Scalia, J., dissenting) (stating that the fact that a rule has found “‘wide acceptance in the legal culture’” is “adequate reason not to overrule” it). While we have overruled our precedents when subsequent cases have undermined their doctrinal underpinnings, see, e.g., Patterson v. McLean Credit Union (1989), we do not believe that this has happened to the Miranda decision. If anything, our subsequent cases have reduced the impact of the Miranda rule on legitimate law enforcement while reaffirming the decision’s core ruling that unwarned statements may not be used as evidence in the prosecution’s case in chief.

The disadvantage of the Miranda rule is that statements which may be by no means involuntary, made by a defendant who is aware of his “rights,” may nonetheless be excluded and a guilty defendant go free as a result. But experience suggests that the totality-of-the-circumstances test which §3501 seeks to revive is more difficult than Miranda for law enforcement officers to conform to, and for courts to apply in a consistent manner. The requirement that Miranda warnings be given does not, of course, dispense with the voluntariness inquiry.

In sum, we conclude that Miranda announced a constitutional rule that Congress may not supersede legislatively. Following the rule of stare decisis, we decline to overrule Miranda ourselves.

Justice Scalia, with whom Justice Thomas joins, dissenting.

Those to whom judicial decisions are an unconnected series of judgments that produce either favored or disfavored results will doubtless greet today’s decision as a paragon of moderation, since it declines to overrule Miranda v. Arizona (1966). Those who understand the judicial process will appreciate that today’s decision is not a reaffirmation of Miranda, but a radical revision of the most significant element of Miranda (as of all cases): the rationale that gives it a permanent place in our jurisprudence.

Marbury v. Madison (1803), held that an Act of Congress will not be enforced by the courts if what it prescribes violates the Constitution of the United States. That was the basis on which Miranda was decided. One will search today’s opinion in vain, however, for a statement (surely simple enough to make) that what 18 U.S.C. §3501 prescribes — the 1130use at trial of a voluntary confession, even when a Miranda warning or its equivalent has failed to be given — violates the Constitution. The reason the statement does not appear is not only (and perhaps not so much) that it would be absurd, inasmuch as §3501 excludes from trial precisely what the Constitution excludes from trial, viz., compelled confessions; but also that Justices whose votes are needed to compose today’s majority are on record as believing that a violation of Miranda is not a violation of the Constitution. [Citing opinions of Chief Justice Rehnquist and Justices O’Connor and Kennedy.]

And so, to justify today’s agreed-upon result, the Court must adopt a significant new, if not entirely comprehensible, principle of constitutional law. As the Court chooses to describe that principle, statutes of Congress can be disregarded, not only when what they prescribe violates the Constitution, but when what they prescribe contradicts a decision of this Court that “announced a constitutional rule.” As I shall discuss in some detail, the only thing that can possibly mean in the context of this case is that this Court has the power, not merely to apply the Constitution but to expand it, imposing what it regards as useful “prophylactic” restrictions upon Congress and the States. That is an immense and frightening antidemocratic power, and it does not exist.

It takes only a small step to bring today’s opinion out of the realm of power-judging and into the mainstream of legal reasoning: The Court need only go beyond its carefully couched iterations that “Miranda is a constitutional decision,” that “Miranda is constitutionally based,” that Miranda has “constitutional underpinnings,” and come out and say quite clearly: “We reaffirm today that custodial interrogation that is not preceded by Miranda warnings or their equivalent violates the Constitution of the United States.” It cannot say that, because a majority of the Court does not believe it. The Court therefore acts in plain violation of the Constitution when it denies effect to this Act of Congress.


I

Early in this Nation’s history, this Court established the sound proposition that constitutional government in a system of separated powers requires judges to regard as inoperative any legislative Act, even of Congress itself, that is “repugnant to the Constitution.”


“So if a law be in opposition to the constitution; if both the law and the constitution apply to a particular case, so that the court must either decide that case conformably to the law, disregarding the constitution; or conformably to the constitution, disregarding the law; the court must determine which of these conflicting rules governs the case.” Marbury.



The power we recognized in Marbury will thus permit us, indeed require us, to “disregar[d]” §3501, a duly enacted statute governing the admissibility of evidence in the federal courts, only if it “be in opposition to the constitution” — here, assertedly, the dictates of the Fifth Amendment.

It was once possible to characterize the so-called Miranda rule as resting (however implausibly) upon the proposition that what the statute here before us permits — the admission at trial of un-Mirandized confessions — violates the Constitution. That is the fairest reading of the Miranda case itself. . . .

So understood, Miranda was objectionable for innumerable reasons, not least the fact that cases spanning more than 70 years had rejected its core premise that, absent the warnings and an effective waiver of the right to remain silent and of the (thitherto 1131unknown) right to have an attorney present, a statement obtained pursuant to custodial interrogation was necessarily the product of compulsion. Moreover, history and precedent aside, the decision in Miranda, if read as an explication of what the Constitution requires, is preposterous. There is, for example, simply no basis in reason for concluding that a response to the very first question asked, by a suspect who already knows all of the rights described in the Miranda warning, is anything other than a volitional act. And even if one assumes that the elimination of compulsion absolutely requires informing even the most knowledgeable suspect of his right to remain silent, it cannot conceivably require the right to have counsel present.

There is a world of difference, which the Court recognized under the traditional voluntariness test but ignored in Miranda, between compelling a suspect to incriminate himself and preventing him from foolishly doing so of his own accord. Only the latter (which is not required by the Constitution) could explain the Court’s inclusion of a right to counsel and the requirement that it, too, be knowingly and intelligently waived. Counsel’s presence is not required to tell the suspect that he need not speak; the interrogators can do that. The only good reason for having counsel there is that he can be counted on to advise the suspect that he should not speak.

Preventing foolish (rather than compelled) confessions is likewise the only conceivable basis for the rules (suggested in Miranda), that courts must exclude any confession elicited by questioning conducted, without interruption, after the suspect has indicated a desire to stand on his right to remain silent, or initiated by police after the suspect has expressed a desire to have counsel present. Nonthreatening attempts to persuade the suspect to reconsider that initial decision are not, without more, enough to render a change of heart the product of anything other than the suspect’s free will. Thus, what is most remarkable about the Miranda decision — and what made it unacceptable as a matter of straightforward constitutional interpretation in the Marbury tradition — is its palpable hostility toward the act of confession per se, rather than toward what the Constitution abhors, compelled confession. The Constitution is not, unlike the Miranda majority, offended by a criminal’s commendable qualm of conscience or fortunate fit of stupidity.

For these reasons, and others more than adequately developed in the Miranda dissents and in the subsequent works of the decision’s many critics, any conclusion that a violation of the Miranda rules necessarily amounts to a violation of the privilege against compelled self-incrimination can claim no support in history, precedent, or common sense, and as a result would at least presumptively be worth reconsidering even at this late date. But that is unnecessary, since the Court has (thankfully) long since abandoned the notion that failure to comply with Miranda’s rules is itself a violation of the Constitution.



II

As the Court today acknowledges, since Miranda we have explicitly, and repeatedly, interpreted that decision as having announced, not the circumstances in which custodial interrogation runs afoul of the Fifth or Fourteenth Amendment, but rather only “prophylactic” rules that go beyond the right against compelled self-incrimination. Of course the seeds of this “prophylactic” interpretation of Miranda were present in the decision itself. In subsequent cases, the seeds have sprouted and borne fruit: The Court 1132has squarely concluded that it is possible — indeed not uncommon — for the police to violate Miranda without also violating the Constitution. . . .

The Court seeks to avoid this conclusion in two ways: First, by misdescribing these post-Miranda cases as mere dicta. The Court concedes only “that there is language in some of our opinions that supports the view” that Miranda’s protections are not “constitutionally required.” It is not a matter of language; it is a matter of holdings. The proposition that failure to comply with Miranda’s rules does not establish a constitutional violation was central to the holdings of Tucker, Hass, Quarles, and Elstad....

Finally, the Court asserts that Miranda must be a “constitutional decision” announcing a “constitutional rule,” and thus immune to congressional modification, because we have since its inception applied it to the States. If this argument is meant as an invocation of stare decisis, it fails because, though it is true that our cases applying Miranda against the States must be reconsidered if Miranda is not required by the Constitution, it is likewise true that our cases (discussed above) based on the principle that Miranda is not required by the Constitution will have to be reconsidered if it is. So the stare decisis argument is a wash.

If, on the other hand, the argument is meant as an appeal to logic rather than stare decisis, it is a classic example of begging the question: Congress’s attempt to set aside Miranda, since it represents an assertion that violation of Miranda is not a violation of the Constitution, also represents an assertion that the Court has no power to impose Miranda on the States. To answer this assertion — not by showing why violation of Miranda is a violation of the Constitution — but by asserting that Miranda does apply against the States, is to assume precisely the point at issue. In my view, our continued application of the Miranda code to the States despite our consistent statements that running afoul of its dictates does not necessarily — or even usually — result in an actual constitutional violation, represents not the source of Miranda’s salvation but rather evidence of its ultimate illegitimacy. . . .



IV

Thus, while I agree with the Court that §3501 cannot be upheld without also concluding that Miranda represents an illegitimate exercise of our authority to review state-court judgments, I do not share the Court’s hesitation in reaching that conclusion. For while the Court is also correct that the doctrine of stare decisis demands some “special justification” for a departure from longstanding precedent — even precedent of the constitutional variety — that criterion is more than met here. To repeat Justice Stevens’ cogent observation, it is “[o]bviou[s]” that “the Court’s power to reverse Miranda’s conviction rested entirely on the determination that a violation of the Federal Constitution had occurred.” Elstad. Despite the Court’s Orwellian assertion to the contrary, it is undeniable that later cases (discussed above) have “undermined [Miranda’s] doctrinal underpinnings,” denying constitutional violation and thus stripping the holding of its only constitutionally legitimate support. Miranda’s critics and supporters alike have long made this point. . . .

Neither am I persuaded by the argument for retaining Miranda that touts its supposed workability as compared with the totality-of-the-circumstances test it purported 1133to replace. Miranda’s proponents cite ad nauseam the fact that the Court was called upon to make difficult and subtle distinctions in applying the “voluntariness” test in some 30-odd due process “coerced confessions” cases in the 30 years between Brown v. Mississippi (1936), and Miranda. It is not immediately apparent, however, that the judicial burden has been eased by the “bright-line” rules adopted in Miranda. In fact, in the 34 years since Miranda was decided, this Court has been called upon to decide nearly 60 cases involving a host of Miranda issues, most of them predicted with remarkable prescience by Justice White in his Miranda dissent. . . .

Finally, I am not convinced by petitioner’s argument that Miranda should be preserved because the decision occupies a special place in the “public’s consciousness.” As far as I am aware, the public is not under the illusion that we are infallible. I see little harm in admitting that we made a mistake in taking away from the people the ability to decide for themselves what protections (beyond those required by the Constitution) are reasonably affordable in the criminal investigatory process. And I see much to be gained by reaffirming for the people the wonderful reality that they govern themselves — which means that “[t]he powers not delegated to the United States by the Constitution” that the people adopted, “nor prohibited . . . to the States” by that Constitution, “are reserved to the States respectively, or to the people,” U.S. Const., Amdt. 10.

* * *

Today’s judgment converts Miranda from a milestone of judicial overreaching into the very Cheops’ Pyramid (or perhaps the Sphinx would be a better analogue) of judicial arrogance. In imposing its Court-made code upon the States, the original opinion at least asserted that it was demanded by the Constitution. Today’s decision does not pretend that it is — and yet still asserts the right to impose it against the will of the people’s representatives in Congress. Far from believing that stare decisis compels this result, I believe we cannot allow to remain on the books even a celebrated decision — especially a celebrated decision — that has come to stand for the proposition that the Supreme Court has power to impose extraconstitutional constraints upon Congress and the States. This is not the system that was established by the Framers, or that would be established by any sane supporter of government by the people.

I dissent from today’s decision, and, until §3501 is repealed, will continue to apply it in all cases where there has been a sustainable finding that the defendant’s confession was voluntary.

ASSIGNMENT 4

In 1991, a federal agent scanned Danny Kyllo’s home with a thermal imager. The device detects infrared radiation. “The scan showed that the roof over the garage and a side wall of petitioner’s home were relatively hot compared to the rest of the home and substantially warmer than neighboring homes.” Based on this scan, the agent concluded that Kyllo was using hot lights to grow marijuana in the house. Later, the agent obtained a search warrant based, in part, on the thermal imaging scan. Kyllo moved to suppress the evidence seized from his home.

1134


STUDY GUIDE


	Kyllo sharply divided the Court by a 5-4 vote. Justice Scalia wrote the majority opinion. He found that the thermal imaging scan violated the Fourth Amendment. In light of Justice Scalia’s conservative jurisprudence, would you expect him to rule for the criminal defendant? In this case, as well as in the next two (Crawford v. Washington and Jones v. United States), Justice Scalia’s originalist methodology led him to favor robust judicial protections for the accused.

	Justice Scalia wrote that “well into the 20th century, our Fourth Amendment jurisprudence was tied to common-law trespass.” Did the Warren Court entirely reject that trespass doctrine?

	Justice Scalia observed that the Katz test is “circular.” Why?

	Justice Stevens dissented. How does he distinguish between “off-the-wall” observations and “through-the-wall surveillance”?







Kyllo v. United States 533 U.S. 27 (2001)

Justice Scalia delivered the opinion of the Court.

This case presents the question whether the use of a thermal-imaging device aimed at a private home from a public street to detect relative amounts of heat within the home constitutes a “search” within the meaning of the Fourth Amendment.


I

In 1991 Agent William Elliott of the United States Department of the Interior came to suspect that marijuana was being grown in the home belonging to petitioner Danny Kyllo, part of a triplex on Rhododendron Drive in Florence, Oregon. Indoor marijuana growth typically requires high-intensity lamps. In order to determine whether an amount of heat was emanating from petitioner’s home consistent with the use of such lamps, at 3:20 a.m. on January 16, 1992, Agent Elliott and Dan Haas used an Agema Thermovision 210 thermal imager to scan the triplex. Thermal imagers detect infrared radiation, which virtually all objects emit but which is not visible to the naked eye. The imager converts radiation into images based on relative warmth — black is cool, white is hot, shades of gray connote relative differences; in that respect, it operates somewhat like a video camera showing heat images. The scan of Kyllo’s home took only a few minutes and was performed from the passenger seat of Agent Elliott’s vehicle across the street from the front of the house and also from the street in back of the house. The scan showed that the roof over the garage and a side wall of petitioner’s home were relatively hot compared to the rest of the home and substantially warmer than neighboring homes in the 1135triplex. Agent Elliott concluded that petitioner was using halide lights to grow marijuana in his house, which indeed he was. Based on tips from informants, utility bills, and the thermal imaging, a Federal Magistrate Judge issued a warrant authorizing a search of petitioner’s home, and the agents found an indoor growing operation involving more than 100 plants. Petitioner was indicted on one count of manufacturing marijuana. He unsuccessfully moved to suppress the evidence seized from his home and then entered a conditional guilty plea.

The Court of Appeals for the Ninth Circuit remanded the case for an evidentiary hearing regarding the intrusiveness of thermal imaging. On remand the District Court found that the Agema 210 “is a non-intrusive device which emits no rays or beams and shows a crude visual image of the heat being radiated from the outside of the house”; it “did not show any people or activity within the walls of the structure”; “[t]he device used cannot penetrate walls or windows to reveal conversations or human activities”; and “[n]o intimate details of the home were observed.” Based on these findings, the District Court upheld the validity of the warrant that relied in part upon the thermal imaging, and reaffirmed its denial of the motion to suppress. . . . The [Court of Appeals affirmed, and] held that petitioner had shown no subjective expectation of privacy because he had made no attempt to conceal the heat escaping from his home and even if he had, there was no objectively reasonable expectation of privacy because the imager “did not expose any intimate details of Kyllo’s life,” only “amorphous ‘hot spots’ on the roof and exterior wall.” We granted certiorari.



II

The Fourth Amendment provides that “[t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” “At the very core” of the Fourth Amendment “stands the right of a man to retreat into his own home and there be free from unreasonable governmental intrusion.” Silverman v. United States (1961). With few exceptions, the question whether a warrantless search of a home is reasonable and hence constitutional must be answered no. See Illinois v. Rodriguez (1990); Payton v. New York (1980). . . .

On the other hand, the antecedent question whether or not a Fourth Amendment “search” has occurred is not so simple under our precedent. The permissibility of ordinary visual surveillance of a home used to be clear because, well into the 20th century, our Fourth Amendment jurisprudence was tied to common-law trespass. See, e.g., Goldman v. United States (1942); Olmstead v. United States (1928). Cf. Silverman v. United States (technical trespass not necessary for Fourth Amendment violation; it suffices if there is “actual intrusion into a constitutionally protected area”). Visual surveillance was unquestionably lawful because “‘the eye cannot by the laws of England be guilty of a trespass.’” Boyd v. United States (1886) (quoting Entick v. Carrington (Kings Bench 1765)). We have since decoupled violation of a person’s Fourth Amendment rights from trespassory violation of his property, see Rakas v. Illinois (1978), but the lawfulness of warrantless visual surveillance of a home has still been preserved. As we observed in California v. Ciraolo (1986), “[t]he Fourth Amendment protection of the home has never been extended to require law enforcement officers to shield their eyes when passing by a home on public thoroughfares.”

1136

One might think that the new validating rationale would be that examining the portion of a house that is in plain public view, while it is a “search”2 despite the absence of trespass, is not an “unreasonable” one under the Fourth Amendment. But in fact we have held that visual observation is no “search” at all — perhaps in order to preserve somewhat more intact our doctrine that warrantless searches are presumptively unconstitutional. In assessing when a search is not a search, we have applied somewhat in reverse the principle first enunciated in Katz v. United States (1967). Katz involved eavesdropping by means of an electronic listening device placed on the outside of a telephone booth — a location not within the catalog (“persons, houses, papers, and effects”) that the Fourth Amendment protects against unreasonable searches. We held that the Fourth Amendment nonetheless protected Katz from the warrantless eavesdropping because he “justifiably relied” upon the privacy of the telephone booth. As Justice Harlan’s oft-quoted concurrence described it, a Fourth Amendment search occurs when the government violates a subjective expectation of privacy that society recognizes as reasonable. We have subsequently applied this principle to hold that a Fourth Amendment search does not occur — even when the explicitly protected location of a house is concerned — unless “the individual manifested a subjective expectation of privacy in the object of the challenged search,” and “society [is] willing to recognize that expectation as reasonable.” Ciraolo. We have applied this test in holding that it is not a search for the police to use a pen register at the phone company to determine what numbers were dialed in a private home, Smith v. Maryland (1979), and we have applied the test on two different occasions in holding that aerial surveillance of private homes and surrounding areas does not constitute a search, Ciraolo; Florida v. Riley (1989).

The present case involves officers on a public street engaged in more than naked-eye surveillance of a home. We have previously reserved judgment as to how much technological enhancement of ordinary perception from such a vantage point, if any, is too much. While we upheld enhanced aerial photography of an industrial complex in Dow Chemical, we noted that we found “it important that this is not an area immediately adjacent to a private home, where privacy expectations are most heightened.”



III

It would be foolish to contend that the degree of privacy secured to citizens by the Fourth Amendment has been entirely unaffected by the advance of technology. For 1137example, as the cases discussed above make clear, the technology enabling human flight has exposed to public view (and hence, we have said, to official observation) uncovered portions of the house and its curtilage that once were private. The question we confront today is what limits there are upon this power of technology to shrink the realm of guaranteed privacy.

The Katz test — whether the individual has an expectation of privacy that society is prepared to recognize as reasonable — has often been criticized as circular, and hence subjective and unpredictable. While it may be difficult to refine Katz when the search of areas such as telephone booths, automobiles, or even the curtilage and uncovered portions of residences is at issue, in the case of the search of the interior of homes — the prototypical and hence most commonly litigated area of protected privacy — there is a ready criterion, with roots deep in the common law, of the minimal expectation of privacy that exists, and that is acknowledged to be reasonable. To withdraw protection of this minimum expectation would be to permit police technology to erode the privacy guaranteed by the Fourth Amendment. We think that obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical “intrusion into a constitutionally protected area,” Silverman, constitutes a search — at least where (as here) the technology in question is not in general public use. This assures preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted. On the basis of this criterion, the information obtained by the thermal imager in this case was the product of a search.2

The Government maintains, however, that the thermal imaging must be upheld because it detected “only heat radiating from the external surface of the house.” The dissent makes this its leading point, contending that there is a fundamental difference between what it calls “off-the-wall” observations and “through-the-wall surveillance.” But just as a thermal imager captures only heat emanating from a house, so also a powerful directional microphone picks up only sound emanating from a house — and a satellite capable of scanning from many miles away would pick up only visible light emanating from a house. We rejected such a mechanical interpretation of the Fourth Amendment in Katz, where the eavesdropping device picked up only sound waves that reached the exterior of the phone booth. Reversing that approach would leave the homeowner at the mercy of advancing technology — including imaging technology that could discern all human activity in the home. While the technology used in the present case was relatively crude, the rule we adopt must take account of more sophisticated systems that are already in use or in development.3 The dissent’s reliance on the distinction between “off-the-wall” and “through-the-wall” observation is entirely incompatible with the dissent’s belief, 1138which we discuss below, that thermal-imaging observations of the intimate details of a home are impermissible. The most sophisticated thermal-imaging devices continue to measure heat “off-the-wall” rather than “through-the-wall”; the dissent’s disapproval of those more sophisticated thermal-imaging devices, is an acknowledgement that there is no substance to this distinction. As for the dissent’s extraordinary assertion that anything learned through “an inference” cannot be a search, that would validate even the “through-the-wall” technologies that the dissent purports to disapprove. . . .

The Government also contends that the thermal imaging was constitutional because it did not “detect private activities occurring in private areas.” . . . The Fourth Amendment’s protection of the home has never been tied to measurement of the quality or quantity of information obtained. . . . In the home, our cases show, all details are intimate details, because the entire area is held safe from prying government eyes. . . .

The dissent’s proposed standard — whether the technology offers the “functional equivalent of actual presence in the area being searched,” would seem quite similar to our own at first blush. The dissent concludes that Katz was such a case, but then inexplicably asserts that if the same listening device only revealed the volume of the conversation, the surveillance would be permissible. Yet if, without technology, the police could not discern volume without being actually present in the phone booth, Justice Stevens should conclude a search has occurred. The same should hold for the interior heat of the home if only a person present in the home could discern the heat. Thus the driving force of the dissent, despite its recitation of the above standard, appears to be a distinction among different types of information — whether the “homeowner would even care if anybody noticed.” The dissent offers no practical guidance for the application of this standard, and for reasons already discussed, we believe there can be none. The people in their houses, as well as the police, deserve more precision.6

We have said that the Fourth Amendment draws “a firm line at the entrance to the house.” That line, we think, must be not only firm but also bright — which requires clear specification of those methods of surveillance that require a warrant. While it is certainly possible to conclude from the videotape of the thermal imaging that occurred in this case that no “significant” compromise of the homeowner’s privacy has occurred, we must take the long view, from the original meaning of the Fourth Amendment forward. “The Fourth Amendment is to be construed in the light of what was deemed an unreasonable search and seizure when it was adopted, and in a manner which will conserve public interests as well as the interests and rights of individual citizens.” Carroll v. United (1925). Where, as here, the Government uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable without a warrant.

Since we hold the Thermovision imaging to have been an unlawful search, it will remain for the District Court to determine whether, without the evidence it provided, the search warrant issued in this case was supported by probable cause — and if not, 1139whether there is any other basis for supporting admission of the evidence that the search pursuant to the warrant produced.

Justice Stevens, with whom The Chief Justice, Justice O’Connor, and Justice Kennedy join, dissenting.

There is, in my judgment, a distinction of constitutional magnitude between “through-the-wall surveillance” that gives the observer or listener direct access to information in a private area, on the one hand, and the thought processes used to draw inferences from information in the public domain, on the other hand. The Court has crafted a rule that purports to deal with direct observations of the inside of the home, but the case before us merely involves indirect deductions from “off-the-wall” surveillance, that is, observations of the exterior of the home. Those observations were made with a fairly primitive thermal imager that gathered data exposed on the outside of petitioner’s home but did not invade any constitutionally protected interest in privacy. Moreover, I believe that the supposedly “bright-line” rule the Court has created in response to its concerns about future technological developments is unnecessary, unwise, and inconsistent with the Fourth Amendment.



I

There is no need for the Court to craft a new rule to decide this case, as it is controlled by established principles from our Fourth Amendment jurisprudence. One of those core principles, of course, is that “searches and seizures inside a home without a warrant are presumptively unreasonable.” Payton v. New York (1980) (emphasis added). But it is equally well settled that searches and seizures of property in plain view are presumptively reasonable.

While the Court “take[s] the long view” and decides this case based largely on the potential of yet-to-be-developed technology that might allow “through-the-wall surveillance,” this case involves nothing more than off-the-wall surveillance by law enforcement officers to gather information exposed to the general public from the outside of petitioner’s home. All that the infrared camera did in this case was passively measure heat emitted from the exterior surfaces of petitioner’s home; all that those measurements showed were relative differences in emission levels, vaguely indicating that some areas of the roof and outside walls were warmer than others. As still images from the infrared scans show, see Appendix, no details regarding the interior of petitioner’s home were revealed. Unlike an x-ray scan, or other possible “through-the-wall” techniques, the detection of infrared radiation emanating from the home did not accomplish “an unauthorized physical penetration into the premises,” Silverman v. United States (1961), nor did it “obtain information that it could not have obtained by observation from outside the curtilage of the house,” United States v. Karo (1984). . . .

Thus, the notion that heat emissions from the outside of a dwelling are a private matter implicating the protections of the Fourth Amendment (the text of which guarantees the right of people “to be secure in their . . . houses” against unreasonable searches and seizures (emphasis added)) is not only unprecedented but also quite difficult to take seriously. Heat waves, like aromas that are generated in a kitchen, or in a laboratory or opium den, enter the public domain if and when they leave a building. 1140A subjective expectation that they would remain private is not only implausible but also surely not “one that society is prepared to recognize as ‘reasonable.’” Katz (Harlan, J., concurring). . . .



II

. . . Despite the Court’s attempt to draw a line that is “not only firm but also bright,” the contours of its new rule are uncertain because its protection apparently dissipates as soon as the relevant technology is “in general public use.” Yet how much use is general public use is not even hinted at by the Court’s opinion, which makes the somewhat doubtful assumption that the thermal imager used in this case does not satisfy that criterion. In any event, putting aside its lack of clarity, this criterion is somewhat perverse because it seems likely that the threat to privacy will grow, rather than recede, as the use of intrusive equipment becomes more readily available. . . .

Because the new rule applies to information regarding the “interior” of the home, it is too narrow as well as too broad. Clearly, a rule that is designed to protect individuals from the overly intrusive use of sense-enhancing equipment should not be limited to a home. If such equipment did provide its user with the functional equivalent of access to a private place — such as, for example, the telephone booth involved in Katz, or an office building — then the rule should apply to such an area as well as to a home. See Katz (“[T]he Fourth Amendment protects people, not places”). . . .

The two reasons advanced by the Court as justifications for the adoption of its new rule are both unpersuasive. First, the Court suggests that its rule is compelled by our holding in Katz, because in that case, as in this, the surveillance consisted of nothing more than the monitoring of waves emanating from a private area into the public domain. Yet there are critical differences between the cases. In Katz, the electronic listening device attached to the outside of the phone booth allowed the officers to pick up the content of the conversation inside the booth, making them the functional equivalent of intruders because they gathered information that was otherwise available only to someone inside the private area; it would be as if, in this case, the thermal imager presented a view of the heat-generating activity inside petitioner’s home.

By contrast, the thermal imager here disclosed only the relative amounts of heat radiating from the house; it would be as if, in Katz, the listening device disclosed only the relative volume of sound leaving the booth, which presumably was discernible in the public domain.6 Surely, there is a significant difference between the general and well-settled expectation that strangers will not have direct access to the contents of private communications, on the one hand, and the rather theoretical expectation that an occasional homeowner would even care if anybody noticed the relative amounts of heat emanating from the walls of his house, on the other. It is pure hyperbole for the 1141Court to suggest that refusing to extend the holding of Katz to this case would leave the homeowner at the mercy of “technology that could discern all human activity in the home.” . . .










III

Although the Court is properly and commendably concerned about the threats to privacy that may flow from advances in the technology available to the law enforcement profession, it has unfortunately failed to heed the tried and true counsel of judicial restraint. Instead of concentrating on the rather mundane issue that is actually presented by the case before it, the Court has endeavored to craft an all-encompassing rule for the future. It would be far wiser to give legislators an unimpeded opportunity to grapple with these emerging issues rather than to shackle them with prematurely devised constitutional constraints.

I respectfully dissent.


STUDY GUIDE


	The Sixth Amendment guarantees that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.” What exactly does “witness against” mean? Does that phrase refer to a person who testifies at trial? Or can a witness provide a statement prior to the trial?

	Justice Scalia wrote the majority opinion in Crawford v. Washington. He found the text of the Sixth Amendment could not resolve the meaning of the Confrontation Clause. Instead, he “turn[ed] to the historical background of the [Confrontation] Clause to understand its meaning.” What historical evidence does the Court consider? What does this history reveal?

	What is a “testimonial statement”? How does Justice Scalia define this term based on historical evidence?

	Why does the right to “confront” include the right to cross-examine the witness? What is the “crucible of cross-examination”?

	The majority overruled Ohio v. Roberts (1980). Were there “special justifications” to reverse that precedent?







Crawford v. Washington 541 U.S. 36 (2004)

Justice Scalia delivered the opinion of the Court.

Petitioner Michael Crawford stabbed a man who allegedly tried to rape his wife, Sylvia. At his trial, the State played for the jury Sylvia’s tape-recorded statement to the police describing the stabbing, even though he had no opportunity for cross-examination. 1142The Washington Supreme Court upheld petitioner’s conviction after determining that Sylvia’s statement was reliable. The question presented is whether this procedure complied with the Sixth Amendment’s guarantee that, “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”


I

. . . The State charged petitioner [Michael Crawford] with assault and attempted murder. At trial, he claimed self-defense. [Michael’s wife] Sylvia did not testify because of the state marital privilege, which generally bars a spouse from testifying without the other spouse’s consent. In Washington, this privilege does not extend to a spouse’s out-of-court statements admissible under a hearsay exception, so the State sought to introduce Sylvia’s tape-recorded statements to the police as evidence that the stabbing was not in self-defense.

Petitioner countered that, state law notwithstanding, admitting the evidence would violate his federal constitutional right to be “confronted with the witnesses against him.” Amdt. 6. According to our description of that right in Ohio v. Roberts (1980), it does not bar admission of an unavailable witness’s statement against a criminal defendant if the statement bears “adequate ‘indicia of reliability.’” To meet that test, evidence must either fall within a “firmly rooted hearsay exception” or bear “particularized guarantees of trustworthiness.” The trial court here admitted the statement on the latter ground, offering several reasons why it was trustworthy. . . .

We granted certiorari to determine whether the State’s use of Sylvia’s statement violated the Confrontation Clause.



II

The Sixth Amendment’s Confrontation Clause provides that, “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.” We have held that this bedrock procedural guarantee applies to both federal and state prosecutions. As noted above, Roberts says that an unavailable witness’s out-of-court statement may be admitted so long as it has adequate indicia of reliability — i.e., falls within a “firmly rooted hearsay exception” or bears “particularized guarantees of trustworthiness.” Petitioner argues that this test strays from the original meaning of the Confrontation Clause and urges us to reconsider it.


A

The Constitution’s text does not alone resolve this case. One could plausibly read “witnesses against” a defendant to mean those who actually testify at trial, those whose statements are offered at trial, or something in-between. We must therefore turn to the historical background of the Clause to understand its meaning.

The right to confront one’s accusers is a concept that dates back to Roman times. The founding generation’s immediate source of the concept, however, was the common law. English common law has long differed from continental civil law in regard to the 1143manner in which witnesses give testimony in criminal trials. The common-law tradition is one of live testimony in court subject to adversarial testing, while the civil law condones examination in private by judicial officers.

Nonetheless, England at times adopted elements of the civil-law practice. Justices of the peace or other officials examined suspects and witnesses before trial. These examinations were sometimes read in court in lieu of live testimony, a practice that “occasioned frequent demands by the prisoner to have his ‘accusers,’ i.e. the witnesses against him, brought before him face to face.” In some cases, these demands were refused. See, e.g., Raleigh’s Case (1603). . . .

The most notorious instances of civil-law examination occurred in the great political trials of the 16th and 17th centuries. One such was the 1603 trial of Sir Walter Raleigh for treason. Lord Cobham, Raleigh’s alleged accomplice, had implicated him in an examination before the Privy Council and in a letter. At Raleigh’s trial, these were read to the jury. Raleigh argued that Cobham had lied to save himself. Suspecting that Cobham would recant, Raleigh demanded that the judges call him to appear, arguing that “[t]he Proof of the Common Law is by witness and jury: let Cobham be here, let him speak it. Call my accuser before my face....” The judges refused, and, despite Raleigh’s protestations that he was being tried “by the Spanish Inquisition,” the jury convicted, and Raleigh was sentenced to death.

One of Raleigh’s trial judges later lamented that “‘the justice of England has never been so degraded and injured as by the condemnation of Sir Walter Raleigh.’” Through a series of statutory and judicial reforms, English law developed a right of confrontation that limited these abuses. For example, treason statutes required witnesses to confront the accused “face to face” at his arraignment. Courts, meanwhile, developed relatively strict rules of unavailability, admitting examinations only if the witness was demonstrably unable to testify in person. Several authorities also stated that a suspect’s confession could be admitted only against himself, and not against others he implicated.



[image: Illustration of Sir Walter Raleigh's eventual execution for treason]



The illustration shows Sir Walter Raleigh on his knees before a chopping block on a platform, with his hands bound behind him. A man stands over him with an ax. Spectators stand behind the platform.



In 1603, Sir Walter Raleigh was arrested and charged with treason. During the trial, Raleigh was not permitted to cross-examine the prosecution’s lead witness. Raleigh was convicted, but the King spared his life. Raleigh’s inability to confront his accuser was thought to inspire the Confrontation Clause of the Sixth Amendment.



One recurring question was whether the admissibility of an unavailable witness’s pretrial examination depended on whether the defendant had had an opportunity to cross-examine him. In 1696, the Court of King’s Bench answered this question in the affirmative, in the widely reported misdemeanor libel case of King v. Paine. . . . Paine had settled the rule requiring a prior opportunity for cross-examination as a matter of 1144common law, but some doubts remained over whether the Marian statutes prescribed an exception to it in felony cases. . . . Nevertheless, by 1791 (the year the Sixth Amendment was ratified), courts were applying the cross-examination rule even to examinations by justices of the peace in felony cases. . . .



B

. . . Many declarations of rights adopted around the time of the Revolution guaranteed a right of confrontation. The proposed Federal Constitution, however, did not. At the Massachusetts ratifying convention, Abraham Holmes objected to this omission precisely on the ground that it would lead to civil-law practices. Similarly, a prominent Antifederalist writing under the pseudonym Federal Farmer criticized the use of “written evidence” while objecting to the omission of a vicinage right. The First Congress responded by including the Confrontation Clause in the proposal that became the Sixth Amendment. . . .

Early state decisions shed light upon the original understanding of the common-law right. State v. Webb (1794), decided a mere three years after the adoption of the Sixth Amendment, held that depositions could be read against an accused only if they were taken in his presence. . . .

Similarly, in State v. Campbell (1844), South Carolina’s highest law court excluded a deposition taken by a coroner in the absence of the accused. . . . The court said that one of the “indispensable conditions” implicitly guaranteed by the State Constitution was that “prosecutions be carried on to the conviction of the accused, by witnesses confronted by him, and subjected to his personal examination.”

Many other decisions are to the same effect. Some early cases went so far as to hold that prior testimony was inadmissible in criminal cases even if the accused had a previous opportunity to cross-examine. Most courts rejected that view, but only after reaffirming that admissibility depended on a prior opportunity for cross-examination. . . .




III

This history supports two inferences about the meaning of the Sixth Amendment.


A

First, the principal evil at which the Confrontation Clause was directed was the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as evidence against the accused. It was these practices that the Crown deployed in notorious treason cases like Raleigh’s; that the Marian statutes invited; that English law’s assertion of a right to confrontation was meant to prohibit; and that the founding-era rhetoric decried. The Sixth Amendment must be interpreted with this focus in mind.

Accordingly, we once again reject the view that the Confrontation Clause applies of its own force only to in-court testimony, and that its application to out-of-court statements introduced at trial depends upon “the law of Evidence for the time being.” 1145Leaving the regulation of out-of-court statements to the law of evidence would render the Confrontation Clause powerless to prevent even the most flagrant inquisitorial practices. Raleigh was, after all, perfectly free to confront those who read Cobham’s confession in court.

This focus also suggests that not all hearsay implicates the Sixth Amendment’s core concerns. An off-hand, overheard remark might be unreliable evidence and thus a good candidate for exclusion under hearsay rules, but it bears little resemblance to the civil-law abuses the Confrontation Clause targeted. On the other hand, ex parte examinations might sometimes be admissible under modern hearsay rules, but the Framers certainly would not have condoned them.

The text of the Confrontation Clause reflects this focus. It applies to “witnesses” against the accused — in other words, those who “bear testimony.” 2 N. Webster, An American Dictionary of the English Language (1828). “Testimony,” in turn, is typically “[a] solemn declaration or affirmation made for the purpose of establishing or proving some fact.” An accuser who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to an acquaintance does not. The constitutional text, like the history underlying the common-law right of confrontation, thus reflects an especially acute concern with a specific type of out-of-court statement.

Various formulations of this core class of “testimonial” statements exist. . . . Regardless of the precise articulation, some statements qualify under any definition — for example, ex parte testimony at a preliminary hearing.

Statements taken by police officers in the course of interrogations are also testimonial under even a narrow standard. Police interrogations bear a striking resemblance to examinations by justices of the peace in England. The statements are not sworn testimony, but the absence of oath was not dispositive. Cobham’s examination was unsworn, yet Raleigh’s trial has long been thought a paradigmatic confrontation violation.3

. . . In sum, even if the Sixth Amendment is not solely concerned with testimonial hearsay, that is its primary object, and interrogations by law enforcement officers fall squarely within that class.



B

The historical record also supports a second proposition: that the Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for 1146cross-examination. The text of the Sixth Amendment does not suggest any open-ended exceptions from the confrontation requirement to be developed by the courts. Rather, the “right . . . to be confronted with the witnesses against him,” Amdt. 6, is most naturally read as a reference to the right of confrontation at common law, admitting only those exceptions established at the time of the founding. As the English authorities above reveal, the common law in 1791 conditioned admissibility of an absent witness’s examination on unavailability and a prior opportunity to cross-examine. The Sixth Amendment therefore incorporates those limitations. The numerous early state decisions applying the same test confirm that these principles were received as part of the common law in this country.5

We do not read the historical sources to say that a prior opportunity to cross-examine was merely a sufficient, rather than a necessary, condition for admissibility of testimonial statements. They suggest that this requirement was dispositive, and not merely one of several ways to establish reliability. This is not to deny, as The Chief Justice notes, that “[t]here were always exceptions to the general rule of exclusion” of hearsay evidence. But there is scant evidence that exceptions were invoked to admit testimonial statements against the accused in a criminal case. . . .




IV

. . . Our cases have thus remained faithful to the Framers’ understanding: Testimonial statements of witnesses absent from trial have been admitted only where the declarant is unavailable, and only where the defendant has had a prior opportunity to cross-examine.9



V

. . . Members of this Court and academics have suggested that we revise our doctrine to reflect more accurately the original understanding of the Clause. They offer two proposals: First, that we apply the Confrontation Clause only to testimonial statements, leaving the remainder to regulation by hearsay law. . . . Second, that we impose 1147an absolute bar to statements that are testimonial, absent a prior opportunity to cross-examine — thus eliminating the excessive narrowness referred to above.

In White, we considered the first proposal and rejected it. Although our analysis in this case casts doubt on that holding, we need not definitively resolve whether it survives our decision today, because Sylvia Crawford’s statement is testimonial under any definition. This case does, however, squarely implicate the second proposal.


A

Where testimonial statements are involved, we do not think the Framers meant to leave the Sixth Amendment’s protection to the vagaries of the rules of evidence, much less to amorphous notions of “reliability.” Certainly none of the authorities discussed above acknowledges any general reliability exception to the common-law rule. Admitting statements deemed reliable by a judge is fundamentally at odds with the right of confrontation. To be sure, the Clause’s ultimate goal is to ensure reliability of evidence, but it is a procedural rather than a substantive guarantee. It commands, not that evidence be reliable, but that reliability be assessed in a particular manner: by testing in the crucible of cross-examination. The Clause thus reflects a judgment, not only about the desirability of reliable evidence (a point on which there could be little dissent), but about how reliability can best be determined.

The Roberts test allows a jury to hear evidence, untested by the adversary process, based on a mere judicial determination of reliability. It thus replaces the constitutionally prescribed method of assessing reliability with a wholly foreign one. In this respect, it is very different from exceptions to the Confrontation Clause that make no claim to be a surrogate means of assessing reliability. For example, the rule of forfeiture by wrongdoing (which we accept) extinguishes confrontation claims on essentially equitable grounds; it does not purport to be an alternative means of determining reliability.

The Raleigh trial itself involved the very sorts of reliability determinations that Roberts authorizes. In the face of Raleigh’s repeated demands for confrontation, the prosecution responded with many of the arguments a court applying Roberts might invoke today: that Cobham’s statements were self-inculpatory, that they were not made in the heat of passion, and that they were not “extracted from [him] upon any hopes or promise of Pardon.” It is not plausible that the Framers’ only objection to the trial was that Raleigh’s judges did not properly weigh these factors before sentencing him to death. Rather, the problem was that the judges refused to allow Raleigh to confront Cobham in court, where he could cross-examine him and try to expose his accusation as a lie.

1148

Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with jury trial because a defendant is obviously guilty. This is not what the Sixth Amendment prescribes. . . .

* * *

Where nontestimonial hearsay is at issue, it is wholly consistent with the Framers’ design to afford the States flexibility in their development of hearsay law — as does Roberts, and as would an approach that exempted such statements from Confrontation Clause scrutiny altogether. Where testimonial evidence is at issue, however, the Sixth Amendment demands what the common law required: unavailability and a prior opportunity for cross-examination. We leave for another day any effort to spell out a comprehensive definition of “testimonial.”10 Whatever else the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations. These are the modern practices with closest kinship to the abuses at which the Confrontation Clause was directed.

In this case, the State admitted Sylvia’s testimonial statement against petitioner, despite the fact that he had no opportunity to cross-examine her. That alone is sufficient to make out a violation of the Sixth Amendment. Roberts notwithstanding, we decline to mine the record in search of indicia of reliability. Where testimonial statements are at issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes: confrontation.

Chief Justice Rehnquist, with whom Justice O’Connor joins, concurring in the judgment.

I dissent from the Court’s decision to overrule Ohio v. Roberts (1980). I believe that the Court’s adoption of a new interpretation of the Confrontation Clause is not backed by sufficiently persuasive reasoning to overrule long-established precedent. Its decision casts a mantle of uncertainty over future criminal trials in both federal and state courts, and is by no means necessary to decide the present case.

The Court’s distinction between testimonial and nontestimonial statements, contrary to its claim, is no better rooted in history than our current doctrine. Under the common law, although the courts were far from consistent, out-of-court statements made by someone other than the accused and not taken under oath, unlike ex parte depositions or affidavits, were generally not considered substantive evidence upon which a conviction could be based. Testimonial statements such as accusatory statements to police officers likely would have been disapproved of in the 18th century, not necessarily because they resembled ex parte affidavits or depositions as the Court reasons, but more likely than not because they were not made under oath. Without an oath, one usually did not get to the second step of whether confrontation was required.

Thus, while I agree that the Framers were mainly concerned about sworn affidavits and depositions, it does not follow that they were similarly concerned about the Court’s 1149broader category of testimonial statements. As far as I can tell, unsworn testimonial statements were treated no differently at common law than were nontestimonial statements, and it seems to me any classification of statements as testimonial beyond that of sworn affidavits and depositions will be somewhat arbitrary, merely a proxy for what the Framers might have intended had such evidence been liberally admitted as substantive evidence like it is today.4

I therefore see no reason why the distinction the Court draws is preferable to our precedent. Starting with Chief Justice Marshall’s interpretation as a Circuit Justice in 1807, 16 years after the ratification of the Sixth Amendment, United States v. Burr (CC Va. 1807) . . . we have never drawn a distinction between testimonial and nontestimonial statements. And for that matter, neither has any other court of which I am aware. I see little value in trading our precedent for an imprecise approximation at this late date. . . .

Exceptions to confrontation have always been derived from the experience that some out-of-court statements are just as reliable as cross-examined in-court testimony due to the circumstances under which they were made. . . . By creating an immutable category of excluded evidence, the Court adds little to a trial’s truth-finding function and ignores this longstanding guidance.

In choosing the path it does, the Court of course overrules Ohio v. Roberts (1980), a case decided nearly a quarter of a century ago. Stare decisis is not an inexorable command in the area of constitutional law, see Payne v. Tennessee (1991), but by and large, it “is the preferred course because it promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial decisions, and contributes to the actual and perceived integrity of the judicial process.” And in making this appraisal, doubt that the new rule is indeed the “right” one should surely be weighed in the balance. Though there are no vested interests involved, unresolved questions for the future of everyday criminal trials throughout the country surely counsel the same sort of caution. The Court grandly declares that “[w]e leave for another day any effort to spell out a comprehensive definition of ‘testimonial.’” But the thousands of federal prosecutors and the tens of thousands of state prosecutors need answers as to what beyond the specific kinds of “testimony” the Court lists, is covered by the new rule. They need them now, not months or years from now. Rules of criminal evidence are applied every day in courts throughout the country, and parties should not be left in the dark in this manner.

To its credit, the Court’s analysis of “testimony” excludes at least some hearsay exceptions, such as business records and official records. To hold otherwise would require numerous additional witnesses without any apparent gain in the truth-seeking process. Likewise to the Court’s credit is its implicit recognition that the mistaken application 1150of its new rule by courts which guess wrong as to the scope of the rule is subject to harmless-error analysis.

But these are palliatives to what I believe is a mistaken change of course. It is a change of course not in the least necessary to reverse the judgment of the Supreme Court of Washington in this case. The result the Court reaches follows inexorably from Roberts and its progeny without any need for overruling that line of cases. . . .






ASSIGNMENT 5

D. THE RIGHTS OF THE ACCUSED ON THE ROBERTS COURT

We conclude this chapter with two recent cases from the Roberts Court. In both decisions, judicial conservatives ruled in favor of the criminal defendant. Yet the conservatives disagreed about the correct method to decide Fourth Amendment cases. Some Justices favored more formalist, textualist, or originalist models. Other Justices adhered to the Warren Court’s pragmatic, flexible precedents. In the first case, United States v. Jones (2012), Justice Scalia found that tracking a car with a GPS device was a search. However, he did not rely on the Katz test. Instead, he favored a trespass theory of the Fourth Amendment. Justice Alito concurred, joined by three of the Court’s progressives. They would have rejected the trespass theory altogether, and stuck with Katz. In the second case, Carpenter v. United States (2017), Chief Justice Roberts held that the police needed a warrant to obtain cell-site location information. Here, Roberts expressly relied on the Katz test. In dissent, Justice Gorsuch eschewed the Katz test, and favored a model based on “positive law.” We expect this area of the law to remain in flux on the Roberts Court.



In 2004, federal agents placed a tracking device on Antoine Jones’s car. The FBI did not obtain a search warrant to install the Global Positioning System (GPS) transponder. For nearly a month, the FBI tracked the movement of Jones’s car. The government relied on this evidence to charge Jones with conspiracy to distribute cocaine. On appeal, the Supreme Court found that the FBI needed a warrant to track Jones’s car. After the Supreme Court resolved his case, Jones pleaded guilty, and received a fifteen-year sentence.


STUDY GUIDE


	Justice Scalia wrote the majority opinion in Jones. He found that there was a “close connection” between the text of the Fourth Amendment and property. What is this connection?

	What is the relationship between the Fourth Amendment and the trespass tort? Can there be a search without a trespass?
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	Justice Alito wrote a concurrence. He suggested that Katz “did away with the old” trespass approach. Is Justice Scalia’s majority opinion consistent with Katz? With Justice Harlan’s Katz concurrence?

	Automobile manufacturers now install GPS tracking technology in most cars. Will the prevalence of this technology affect the constitutionality of law enforcement obtaining such data?





United States v. Jones 565 U.S. 400 (2012)

Justice Scalia delivered the opinion of the Court.

We decide whether the attachment of a Global-Positioning-System (GPS) tracking device to an individual’s vehicle, and subsequent use of that device to monitor the vehicle’s movements on public streets, constitutes a search or seizure within the meaning of the Fourth Amendment.


I

In 2004 respondent Antoine Jones, owner and operator of a nightclub in the District of Columbia, came under suspicion of trafficking in narcotics and was made the target of an investigation by a joint Federal Bureau of Investigation and Metropolitan Police Department task force. Officers employed various investigative techniques, including visual surveillance of the nightclub, installation of a camera focused on the front door of the club, and a pen register and wiretap covering Jones’s cellular phone.

Based in part on information gathered from these sources, in 2005 the Government applied to the United States District Court for the District of Columbia for a warrant authorizing the use of an electronic tracking device on the Jeep Grand Cherokee registered to Jones’s wife. A warrant issued, authorizing installation of the device in the District of Columbia and within 10 days.

On the 11th day, and not in the District of Columbia but in Maryland, agents installed a GPS tracking device on the undercarriage of the Jeep while it was parked in a public parking lot. Over the next 28 days, the Government used the device to track the vehicle’s movements, and once had to replace the device’s battery when the vehicle was parked in a different public lot in Maryland. By means of signals from multiple satellites, the device established the vehicle’s location within 50 to 100 feet, and communicated that location by cellular phone to a Government computer. It relayed more than 2,000 pages of data over the 4-week period.

The Government ultimately obtained a multiple-count indictment charging Jones and several alleged co-conspirators with, as relevant here, conspiracy to distribute and possess with intent to distribute five kilograms or more of cocaine and 50 grams or more of cocaine base. Before trial, Jones filed a motion to suppress evidence obtained through the GPS device. . . .
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II


A

The Fourth Amendment provides in relevant part that “[t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” It is beyond dispute that a vehicle is an “effect” as that term is used in the Amendment. We hold that the Government’s installation of a GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements, constitutes a “search.”

It is important to be clear about what occurred in this case: The Government physically occupied private property for the purpose of obtaining information. We have no doubt that such a physical intrusion would have been considered a “search” within the meaning of the Fourth Amendment when it was adopted. Entick v. Carrington (C.P. 1765), is a “case we have described as a ‘monument of English freedom’ ‘undoubtedly familiar’ to ‘every American statesman’ at the time the Constitution was adopted, and considered to be ‘the true and ultimate expression of constitutional law’” with regard to search and seizure. Brower v. County of Inyo (1989) (quoting Boyd v. United States (1886)). In that case, Lord Camden expressed in plain terms the significance of property rights in search-and-seizure analysis: “[O]ur law holds the property of every man so sacred, that no man can set his foot upon his neighbour’s close without his leave; if he does he is a trespasser, though he does no damage at all; if he will tread upon his neighbour’s ground, he must justify it by law.”

The text of the Fourth Amendment reflects its close connection to property, since otherwise it would have referred simply to “the right of the people to be secure against unreasonable searches and seizures”; the phrase “in their persons, houses, papers, and effects” would have been superfluous.

Consistent with this understanding, our Fourth Amendment jurisprudence was tied to common-law trespass, at least until the latter half of the 20th century. Kyllo v. United States (2001); Orin Kerr, The Fourth Amendment and New Technologies: Constitutional Myths and the Case for Caution, 102 Mich. L. Rev. 801 (2004). Thus, in Olmstead v. United States (1928), we held that wiretaps attached to telephone wires on the public streets did not constitute a Fourth Amendment search because “[t]here was no entry of the houses or offices of the defendants.”

Our later cases, of course, have deviated from that exclusively property-based approach. In Katz v. United States (1967), we said that “the Fourth Amendment protects people, not places,” and found a violation in attachment of an eavesdropping device to a public telephone booth. Our later cases have applied the analysis of Justice Harlan’s concurrence in that case, which said that a violation occurs when government officers violate a person’s “reasonable expectation of privacy.”

The Government contends that the Harlan standard shows that no search occurred here, since Jones had no “reasonable expectation of privacy” in the area of the Jeep accessed by Government agents (its underbody) and in the locations of the Jeep on the public roads, which were visible to all. But we need not address the Government’s contentions, because Jones’s Fourth Amendment rights do not rise or fall with the Katz formulation. At bottom, we must “assur[e] preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted.” Kyllo.
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As explained, for most of our history the Fourth Amendment was understood to embody a particular concern for government trespass upon the areas (“persons, houses, papers, and effects”) it enumerates.3 Katz did not repudiate that understanding. Less than two years later the Court upheld defendants’ contention that the Government could not introduce against them conversations between other people obtained by warrantless placement of electronic surveillance devices in their homes. The opinion rejected the dissent’s contention that there was no Fourth Amendment violation “unless the conversational privacy of the homeowner himself is invaded.”4 Alderman v. United States (1969). “[W]e [do not] believe that Katz, by holding that the Fourth Amendment protects persons and their private conversations, was intended to withdraw any of the protection which the Amendment extends to the home....” Id. . . . Katz did not narrow the Fourth Amendment’s scope.5 . . .



B

The concurrence begins by accusing us of applying “18th-century tort law.” That is a distortion. What we apply is an 18th-century guarantee against unreasonable searches, which we believe must provide at a minimum the degree of protection it afforded when it was adopted. The concurrence does not share that belief. It would apply exclusively Katz’s reasonable-expectation-of-privacy test, even when that eliminates rights that previously existed.

The concurrence faults our approach for “present[ing] particularly vexing problems” in cases that do not involve physical contact, such as those that involve the transmission 1154of electronic signals. We entirely fail to understand that point. For unlike the concurrence, which would make Katz the exclusive test, we do not make trespass the exclusive test. Situations involving merely the transmission of electronic signals without trespass would remain subject to Katz analysis.

In fact, it is the concurrence’s insistence on the exclusivity of the Katz test that needlessly leads us into “particularly vexing problems” in the present case. This Court has to date not deviated from the understanding that mere visual observation does not constitute a search. See Kyllo. We accordingly held in [United States v. Knotts (1983)] that “[a] person traveling in an automobile on public thoroughfares has no reasonable expectation of privacy in his movements from one place to another.” Thus, even assuming that the concurrence is correct to say that “[t]raditional surveillance” of Jones for a 4-week period “would have required a large team of agents, multiple vehicles, and perhaps aerial assistance,” our cases suggest that such visual observation is constitutionally permissible. It may be that achieving the same result through electronic means, without an accompanying trespass, is an unconstitutional invasion of privacy, but the present case does not require us to answer that question.

And answering it affirmatively leads us needlessly into additional thorny problems. The concurrence posits that “relatively short-term monitoring of a person’s movements on public streets” is okay, but that “the use of longer term GPS monitoring in investigations of most offenses” is no good. That introduces yet another novelty into our jurisprudence. There is no precedent for the proposition that whether a search has occurred depends on the nature of the crime being investigated. And even accepting that novelty, it remains unexplained why a 4-week investigation is “surely” too long and why a drug-trafficking conspiracy involving substantial amounts of cash and narcotics is not an “extraordinary offens[e]” which may permit longer observation. What of a 2-day monitoring of a suspected purveyor of stolen electronics? Or of a 6-month monitoring of a suspected terrorist? We may have to grapple with these “vexing problems” in some future case where a classic trespassory search is not involved and resort must be had to Katz analysis; but there is no reason for rushing forward to resolve them here. . . .

Justice Alito, with whom Justice Ginsburg, Justice Breyer, and Justice Kagan join, concurring in the judgment.

This case requires us to apply the Fourth Amendment’s prohibition of unreasonable searches and seizures to a 21st-century surveillance technique, the use of a Global Positioning System (GPS) device to monitor a vehicle’s movements for an extended period of time. Ironically, the Court has chosen to decide this case based on 18th-century tort law. By attaching a small GPS device to the underside of the vehicle that respondent drove, the law enforcement officers in this case engaged in conduct that might have provided grounds in 1791 for a suit for trespass to chattels.2 And for this reason, the Court concludes, the installation and use of the GPS device constituted a search.
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This holding, in my judgment, is unwise. It strains the language of the Fourth Amendment; it has little if any support in current Fourth Amendment case law; and it is highly artificial. I would analyze the question presented in this case by asking whether respondent’s reasonable expectations of privacy were violated by the long-term monitoring of the movements of the vehicle he drove.




I


A

. . . It is clear that the attachment of the GPS device was not itself a search; if the device had not functioned or if the officers had not used it, no information would have been obtained. And the Court does not contend that the use of the device constituted a search either. On the contrary, the Court accepts the holding in United States v. Knotts (1983), that the use of a surreptitiously planted electronic device to monitor a vehicle’s movements on public roads did not amount to a search.

The Court argues — and I agree — that “we must ‘assur[e] preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted.’” But it is almost impossible to think of late-18th-century situations that are analogous to what took place in this case. (Is it possible to imagine a case in which a constable secreted himself somewhere in a coach and remained there for a period of time in order to monitor the movements of the coach’s owner?3) The Court’s theory seems to be that the concept of a search, as originally understood, comprehended any technical trespass that led to the gathering of evidence, but we know that this is incorrect. At common law, any unauthorized intrusion on private property was actionable, but a trespass on open fields, as opposed to the “curtilage” of a home, does not fall within the scope of the Fourth Amendment because private property outside the curtilage is not part of a “hous[e]” within the meaning of the Fourth Amendment. . . .



B

The Court’s reasoning in this case is very similar to that in the Court’s early decisions involving wiretapping and electronic eavesdropping, namely, that a technical trespass followed by the gathering of evidence constitutes a search. In the early electronic surveillance cases, the Court concluded that a Fourth Amendment search occurred when private conversations were monitored as a result of an “unauthorized physical penetration into the premises occupied” by the defendant. Silverman v. United States (1961). In Silverman, police officers listened to conversations in an attached home by inserting a “spike mike” through the wall that this house shared with the vacant house next door. This procedure was held to be a search because the mike made contact with a heating duct on the other side of the wall and thus “usurp[ed] . . . an integral part of the premises.” By contrast, in cases in which there was no trespass, it was held that there was 1156no search. Thus, in Olmstead v. United States (1928), the Court found that the Fourth Amendment did not apply because “[t]he taps from house lines were made in the streets near the houses.” . . .

This trespass-based rule was repeatedly criticized. In Olmstead, Justice Brandeis wrote that it was “immaterial where the physical connection with the telephone wires . . . was made.” Olmstead (dissenting opinion). Although a private conversation transmitted by wire did not fall within the literal words of the Fourth Amendment, he argued, the Amendment should be understood as prohibiting “every unjustifiable intrusion by the Government upon the privacy of the individual.”

Katz v. United States (1967), finally did away with the old approach, holding that a trespass was not required for a Fourth Amendment violation. Katz involved the use of a listening device that was attached to the outside of a public telephone booth and that allowed police officers to eavesdrop on one end of the target’s phone conversation. This procedure did not physically intrude on the area occupied by the target, but the Katz Court “repudiate[ed]” the old doctrine, Rakas v. Illinois (1978), and held that “[t]he fact that the electronic device employed . . . did not happen to penetrate the wall of the booth can have no constitutional significance.” Kyllo, 533 U.S., at 32, 121 S. Ct. 2038 (“We have since decoupled violation of a person’s Fourth Amendment rights from trespassory violation of his property”). What mattered, the Court now held, was whether the conduct at issue “violated the privacy upon which [the defendant] justifiably relied while using the telephone booth.” Katz.

Under this approach, as the Court later put it when addressing the relevance of a technical trespass, “an actual trespass is neither necessary nor sufficient to establish a constitutional violation.” United States v. Karo (1984). . . .

In sum, the majority is hard pressed to find support in post-Katz cases for its trespass-based theory.




III

Disharmony with a substantial body of existing case law is only one of the problems with the Court’s approach in this case.

I will briefly note four others. First, the Court’s reasoning largely disregards what is really important (the use of a GPS for the purpose of long-term tracking) and instead attaches great significance to something that most would view as relatively minor (attaching to the bottom of a car a small, light object that does not interfere in any way with the car’s operation). Attaching such an object is generally regarded as so trivial that it does not provide a basis for recovery under modern tort law. But under the Court’s reasoning, this conduct may violate the Fourth Amendment. By contrast, if long-term monitoring can be accomplished without committing a technical trespass — suppose, for example, that the Federal Government required or persuaded auto manufacturers to include a GPS tracking device in every car — the Court’s theory would provide no protection.

Second, the Court’s approach leads to incongruous results. If the police attach a GPS device to a car and use the device to follow the car for even a brief time, under the Court’s theory, the Fourth Amendment applies. But if the police follow the same car for a much longer period using unmarked cars and aerial assistance, this tracking is not subject to any Fourth Amendment constraints. . . .
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Fourth, the Court’s reliance on the law of trespass will present particularly vexing problems in cases involving surveillance that is carried out by making electronic, as opposed to physical, contact with the item to be tracked. . . . In recent years, courts have wrestled with the application of this old tort in cases involving unwanted electronic contact with computer systems, and some have held that even the transmission of electrons that occurs when a communication is sent from one computer to another is enough. But may such decisions be followed in applying the Court’s trespass theory? Assuming that what matters under the Court’s theory is the law of trespass as it existed at the time of the adoption of the Fourth Amendment, do these recent decisions represent a change in the law or simply the application of the old tort to new situations?



IV

The Katz expectation-of-privacy test avoids the problems and complications noted above, but it is not without its own difficulties. It involves a degree of circularity, see Kyllo, and judges are apt to confuse their own expectations of privacy with those of the hypothetical reasonable person to which the Katz test looks. In addition, the Katz test rests on the assumption that this hypothetical reasonable person has a well-developed and stable set of privacy expectations. But technology can change those expectations. Dramatic technological change may lead to periods in which popular expectations are in flux and may ultimately produce significant changes in popular attitudes. New technology may provide increased convenience or security at the expense of privacy, and many people may find the tradeoff worthwhile. And even if the public does not welcome the diminution of privacy that new technology entails, they may eventually reconcile themselves to this development as inevitable.

On the other hand, concern about new intrusions on privacy may spur the enactment of legislation to protect against these intrusions. This is what ultimately happened with respect to wiretapping. After Katz, Congress did not leave it to the courts to develop a body of Fourth Amendment case law governing that complex subject. Instead, Congress promptly enacted a comprehensive statute, and since that time, the regulation of wiretapping has been governed primarily by statute and not by case law. In an ironic sense, although Katz overruled Olmstead, Chief Justice Taft’s suggestion in the latter case that the regulation of wiretapping was a matter better left for Congress, has been borne out.

Recent years have seen the emergence of many new devices that permit the monitoring of a person’s movements. . . . The availability and use of these and other new devices will continue to shape the average person’s expectations about the privacy of his or her daily movements. . . . For these reasons, I conclude that the lengthy monitoring that occurred in this case constituted a search under the Fourth Amendment. I therefore agree with the majority that the decision of the Court of Appeals must be affirmed.



In 2010, the police suspected that Timothy Carpenter was involved in a series of armed robberies of Radio Shack and T-Mobile stores in Michigan and Ohio. The FBI requested Carpenter’s cell-site location information (CSLI). The CSLI revealed that “Carpenter was within [the] proximity of a Detroit Radio Shack that was robbed” in 1158December 2010. Carpenter’s phone was also in proximity of three other Radio Shacks during robberies. Carpenter was convicted of armed robbery, and was sentenced to 116 years in prison. On appeal, the Supreme Court held that the police needed a search warrant to obtain the CSLI. However, on remand, the Sixth Circuit Court of Appeals upheld Carpenter’s conviction based on the “good faith” exception to the exclusionary rule. “The district court . . . properly denied suppression because the FBI agents relied in good faith on the [Stored Communications Act] when they obtained the data.”


STUDY GUIDE


	Does Carpenter follow from United States v. Jones (2012)? Is there a difference between requesting cell-site location information (CSLI) and placing a GPS tracker on a car? Why is CSLI a “seismic shift[] in digital technology”?

	The Court has held that bank and phone records can be obtained without a search warrant. The defendant does not have an expectation of privacy in these business records, which are held by third parties. These cases established the so-called third-party doctrine. How does Carpenter distinguish CSLI from bank and phone records?

	Justice Kennedy dissented. What type of analysis does he employ? Is Carpenter consistent with Supreme Court precedents?

	Justice Thomas dissented. What type of analysis does he employ? Is Carpenter consistent with the original meaning of the text of the Fourth Amendment?

	Justice Alito dissented in Carpenter. What type of analysis does he employ? Does he think that a warrant is ever required when the government requests documents from third parties? Is his position correct as an originalist matter?

	Justice Gorsuch also dissented. He would base the Fourth Amendment analysis on “positive law,” such as a statute. Under the federal Stored Communications Act, do customers have a reasonable expectation of privacy in their CSLI? Justice Gorsuch cited a law review article: William Baude & James Y. Stern, The Positive Law Model of the Fourth Amendment, 129 Harv. L. Rev. 1821, 1852 (2016). We will include an excerpt from that article after Carpenter.

	Could Justice Gorsuch have concurred rather than dissented?

	Is there any alternative to reading the Fourth Amendment as broadly as the majority does? Can Congress protect privacy in ways the courts cannot? Should it?







Carpenter v. United States 138 S. Ct. 2206 (2017)

Chief Justice Roberts delivered the opinion of the Court.

This case presents the question whether the Government conducts a search under the Fourth Amendment when it accesses historical cell phone records that provide a comprehensive chronicle of the user’s past movements.
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I


A

There are 396 million cell phone service accounts in the United States — for a Nation of 326 million people. Cell phones perform their wide and growing variety of functions by connecting to a set of radio antennas called “cell sites.” Although cell sites are usually mounted on a tower, they can also be found on light posts, flagpoles, church steeples, or the sides of buildings. Cell sites typically have several directional antennas that divide the covered area into sectors.

Cell phones continuously scan their environment looking for the best signal, which generally comes from the closest cell site. Most modern devices, such as smartphones, tap into the wireless network several times a minute whenever their signal is on, even if the owner is not using one of the phone’s features. Each time the phone connects to a cell site, it generates a time-stamped record known as cell-site location information (CSLI). The precision of this information depends on the size of the geographic area covered by the cell site. The greater the concentration of cell sites, the smaller the coverage area. As data usage from cell phones has increased, wireless carriers have installed more cell sites to handle the traffic. That has led to increasingly compact coverage areas, especially in urban areas.

Wireless carriers collect and store CSLI for their own business purposes, including finding weak spots in their network and applying “roaming” charges when another carrier routes data through their cell sites. In addition, wireless carriers often sell aggregated location records to data brokers, without individual identifying information of the sort at issue here. While carriers have long retained CSLI for the start and end of incoming calls, in recent years phone companies have also collected location information from the transmission of text messages and routine data connections. Accordingly, modern cell phones generate increasingly vast amounts of increasingly precise CSLI.



B

In 2011, police officers arrested four men suspected of robbing a series of Radio Shack and (ironically enough) T-Mobile stores in Detroit. One of the men confessed that, over the previous four months, the group (along with a rotating cast of getaway drivers and lookouts) had robbed nine different stores in Michigan and Ohio. The suspect identified 15 accomplices who had participated in the heists and gave the FBI some of their cell phone numbers; the FBI then reviewed his call records to identify additional numbers that he had called around the time of the robberies.

Based on that information, the prosecutors applied for court orders under the Stored Communications Act to obtain cell phone records for petitioner Timothy Carpenter and several other suspects. That statute, as amended in 1994, permits the Government to compel the disclosure of certain telecommunications records when it “offers specific and articulable facts showing that there are reasonable grounds to believe” that the records sought “are relevant and material to an ongoing criminal investigation.” Federal Magistrate Judges issued two orders directing Carpenter’s wireless carriers — MetroPCS and Sprint — to disclose “cell/site sector [information] for [Carpenter’s] telephone[] at 1160call origination and at call termination for incoming and outgoing calls” during the four-month period when the string of robberies occurred. The first order sought 152 days of cell-site records from MetroPCS, which produced records spanning 127 days. The second order requested seven days of CSLI from Sprint, which produced two days of records covering the period when Carpenter’s phone was “roaming” in northeastern Ohio. Altogether the Government obtained 12,898 location points cataloging Carpenter’s movements — an average of 101 data points per day.

Carpenter was charged with six counts of robbery and an additional six counts of carrying a firearm during a federal crime of violence. Prior to trial, Carpenter moved to suppress the cell-site data provided by the wireless carriers. He argued that the Government’s seizure of the records violated the Fourth Amendment because they had been obtained without a warrant supported by probable cause. The District Court denied the motion. . . .




II


A

The Fourth Amendment protects “[t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The “basic purpose of this Amendment,” our cases have recognized, “is to safeguard the privacy and security of individuals against arbitrary invasions by governmental officials.” Camara v. Municipal Court of City and County of San Francisco (1967). The Founding generation crafted the Fourth Amendment as a “response to the reviled ‘general warrants’ and ‘writs of assistance’ of the colonial era, which allowed British officers to rummage through homes in an unrestrained search for evidence of criminal activity.” Riley v. California (2014). In fact, as John Adams recalled, the patriot James Otis’s 1761 speech condemning writs of assistance was “the first act of opposition to the arbitrary claims of Great Britain” and helped spark the Revolution itself.

For much of our history, Fourth Amendment search doctrine was “tied to common-law trespass” and focused on whether the Government “obtains information by physically intruding on a constitutionally protected area.” United States v. Jones (2012). More recently, the Court has recognized that “property rights are not the sole measure of Fourth Amendment violations.” Soldal v. Cook County (1992). In Katz v. United States (1967), we established that “the Fourth Amendment protects people, not places,” and expanded our conception of the Amendment to protect certain expectations of privacy as well. When an individual “seeks to preserve something as private,” and his expectation of privacy is “one that society is prepared to recognize as reasonable,” we have held that official intrusion into that private sphere generally qualifies as a search and requires a warrant supported by probable cause. Smith v. Maryland (1979).

Although no single rubric definitively resolves which expectations of privacy are entitled to protection,1 the analysis is informed by historical understandings “of what 1161was deemed an unreasonable search and seizure when [the Fourth Amendment] was adopted.” Carroll v. United States (1925). On this score, our cases have recognized some basic guideposts. First, that the Amendment seeks to secure “the privacies of life” against “arbitrary power.” Boyd v. United States (1886). Second, and relatedly, that a central aim of the Framers was “to place obstacles in the way of a too permeating police surveillance.” United States v. Di Re (1948).

We have kept this attention to Founding-era understandings in mind when applying the Fourth Amendment to innovations in surveillance tools. As technology has enhanced the Government’s capacity to encroach upon areas normally guarded from inquisitive eyes, this Court has sought to “assure [] preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted.” Kyllo v. United States (2001). For that reason, we rejected in Kyllo a “mechanical interpretation” of the Fourth Amendment and held that use of a thermal imager to detect heat radiating from the side of the defendant’s home was a search. Because any other conclusion would leave homeowners “at the mercy of advancing technology,” we determined that the Government — absent a warrant — could not capitalize on such new sense-enhancing technology to explore what was happening within the home. . . .



B

The case before us involves the Government’s acquisition of wireless carrier cell-site records revealing the location of Carpenter’s cell phone whenever it made or received calls. This sort of digital data — personal location information maintained by a third party — does not fit neatly under existing precedents. Instead, requests for cell-site records lie at the intersection of two lines of cases, both of which inform our understanding of the privacy interests at stake.

The first set of cases addresses a person’s expectation of privacy in his physical location and movements. In United States v. Knotts (1983), we considered the Government’s use of a “beeper” to aid in tracking a vehicle through traffic. Police officers in that case planted a beeper in a container of chloroform before it was purchased by one of Knotts’s co-conspirators. The officers (with intermittent aerial assistance) then followed the automobile carrying the container from Minneapolis to Knotts’s cabin in Wisconsin, relying on the beeper’s signal to help keep the vehicle in view. The Court concluded that the “augment[ed]” visual surveillance did not constitute a search because “[a] person traveling in an automobile on public thoroughfares has no reasonable expectation of privacy in his movements from one place to another.” Since the movements of the vehicle and its final destination had been “voluntarily conveyed to anyone who wanted to look,” Knotts could not assert a privacy interest in the information obtained. . . .
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Three decades later, the Court considered more sophisticated surveillance of the sort envisioned in Knotts and found that different principles did indeed apply. In United States v. Jones, FBI agents installed a GPS tracking device on Jones’s vehicle and remotely monitored the vehicle’s movements for 28 days. The Court decided the case based on the Government’s physical trespass of the vehicle. At the same time, five Justices agreed that related privacy concerns would be raised by, for example, “surreptitiously activating a stolen vehicle detection system” in Jones’s car to track Jones himself, or conducting GPS tracking of his cell phone. Since GPS monitoring of a vehicle tracks “every movement” a person makes in that vehicle, the concurring Justices concluded that “longer term GPS monitoring in investigations of most offenses impinges on expectations of privacy” — regardless whether those movements were disclosed to the public at large.2

In a second set of decisions, the Court has drawn a line between what a person keeps to himself and what he shares with others. We have previously held that “a person has no legitimate expectation of privacy in information he voluntarily turns over to third parties.” Smith. That remains true “even if the information is revealed on the assumption that it will be used only for a limited purpose.” United States v. Miller (1976). As a result, the Government is typically free to obtain such information from the recipient without triggering Fourth Amendment protections. . . .




III

The question we confront today is how to apply the Fourth Amendment to a new phenomenon: the ability to chronicle a person’s past movements through the record of his cell phone signals. Such tracking partakes of many of the qualities of the GPS monitoring we considered in Jones. Much like GPS tracking of a vehicle, cell phone location information is detailed, encyclopedic, and effortlessly compiled.

At the same time, the fact that the individual continuously reveals his location to his wireless carrier implicates the third-party principle of Smith and Miller. But while the third-party doctrine applies to telephone numbers and bank records, it is not clear whether its logic extends to the qualitatively different category of cell-site records. After all, when Smith was decided in 1979, few could have imagined a society in which a phone goes wherever its owner goes, conveying to the wireless carrier not just dialed digits, but a detailed and comprehensive record of the person’s movements.

We decline to extend Smith and Miller to cover these novel circumstances. Given the unique nature of cell phone location records, the fact that the information is held by a third party does not by itself overcome the user’s claim to Fourth Amendment protection. Whether the Government employs its own surveillance technology as in Jones or leverages the technology of a wireless carrier, we hold that an individual maintains a 1163legitimate expectation of privacy in the record of his physical movements as captured through CSLI. The location information obtained from Carpenter’s wireless carriers was the product of a search.


A

A person does not surrender all Fourth Amendment protection by venturing into the public sphere. To the contrary, “what [one] seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.” Katz. A majority of this Court has already recognized that individuals have a reasonable expectation of privacy in the whole of their physical movements. Jones. . . .

Allowing government access to cell-site records contravenes that expectation. Although such records are generated for commercial purposes, that distinction does not negate Carpenter’s anticipation of privacy in his physical location. Mapping a cell phone’s location over the course of 127 days provides an all-encompassing record of the holder’s whereabouts. . . . And like GPS monitoring, cell phone tracking is remarkably easy, cheap, and efficient compared to traditional investigative tools. With just the click of a button, the Government can access each carrier’s deep repository of historical location information at practically no expense. . . .

Accordingly, when the Government accessed CSLI from the wireless carriers, it invaded Carpenter’s reasonable expectation of privacy in the whole of his physical movements.



B

The Government’s primary contention to the contrary is that the third-party doctrine governs this case. In its view, cell-site records are fair game because they are “business records” created and maintained by the wireless carriers. The Government (along with Justice Kennedy) recognizes that this case features new technology, but asserts that the legal question nonetheless turns on a garden-variety request for information from a third-party witness.

The Government’s position fails to contend with the seismic shifts in digital technology that made possible the tracking of not only Carpenter’s location but also everyone else’s, not for a short period but for years and years. Sprint Corporation and its competitors are not your typical witnesses. Unlike the nosy neighbor who keeps an eye on comings and goings, they are ever alert, and their memory is nearly infallible. There is a world of difference between the limited types of personal information addressed in Smith and Miller and the exhaustive chronicle of location information casually collected by wireless carriers today. The Government thus is not asking for a straightforward application of the third-party doctrine, but instead a significant extension of it to a distinct category of information.

The third-party doctrine partly stems from the notion that an individual has a reduced expectation of privacy in information knowingly shared with another. But the fact of “diminished privacy interests does not mean that the Fourth Amendment falls out of the picture entirely.” Riley. Smith and Miller, after all, did not rely solely on the act of sharing. Instead, they considered “the nature of the particular documents sought” to 1164determine whether “there is a legitimate ‘expectation of privacy’ concerning their contents.” Miller. Smith pointed out the limited capabilities of a pen register; as explained in Riley, telephone call logs reveal little in the way of “identifying information.” Smith. Miller likewise noted that checks were “not confidential communications but negotiable instruments to be used in commercial transactions.” In mechanically applying the third-party doctrine to this case, the Government fails to appreciate that there are no comparable limitations on the revealing nature of CSLI. . . .

We therefore decline to extend Smith and Miller to the collection of CSLI. Given the unique nature of cell phone location information, the fact that the Government obtained the information from a third party does not overcome Carpenter’s claim to Fourth Amendment protection. The Government’s acquisition of the cell-site records was a search within the meaning of the Fourth Amendment.

* * *

Our decision today is a narrow one. We do not express a view on matters not before us: real-time CSLI or “tower dumps” (a download of information on all the devices that connected to a particular cell site during a particular interval). We do not disturb the application of Smith and Miller or call into question conventional surveillance techniques and tools, such as security cameras. Nor do we address other business records that might incidentally reveal location information. Further, our opinion does not consider other collection techniques involving foreign affairs or national security. As Justice Frankfurter noted when considering new innovations in airplanes and radios, the Court must tread carefully in such cases, to ensure that we do not “embarrass the future.” Northwest Airlines, Inc. v. Minnesota (1944).4




IV

Having found that the acquisition of Carpenter’s CSLI was a search, we also conclude that the Government must generally obtain a warrant supported by probable cause before acquiring such records. Although the “ultimate measure of the constitutionality of a governmental search is ‘reasonableness,’” our cases establish that warrantless searches are typically unreasonable where “a search is undertaken by law enforcement officials to discover evidence of criminal wrongdoing.” Vernonia School Dist. 47J v. Acton (1995). Thus, “[i]n the absence of a warrant, a search is reasonable only if it falls within a specific exception to the warrant requirement.” Riley.

The Government acquired the cell-site records pursuant to a court order issued under the Stored Communications Act, which required the Government to show “reasonable grounds” for believing that the records were “relevant and material to an ongoing investigation.” That showing falls well short of the probable cause required for a warrant. The Court usually requires “some quantum of individualized suspicion” before a search or seizure may take place. United States v. Martinez-Fuerte (1976). Under the standard 1165in the Stored Communications Act, however, law enforcement need only show that the cell-site evidence might be pertinent to an ongoing investigation — a “gigantic” departure from the probable cause rule, as the Government explained below. Consequently, an order issued under Section 2703(d) of the Act is not a permissible mechanism for accessing historical cell-site records. Before compelling a wireless carrier to turn over a subscriber’s CSLI, the Government’s obligation is a familiar one — get a warrant.

Justice Alito contends that the warrant requirement simply does not apply when the Government acquires records using compulsory process. Unlike an actual search, he says, subpoenas for documents do not involve the direct taking of evidence; they are at most a “constructive search” conducted by the target of the subpoena. Given this lesser intrusion on personal privacy, Justice Alito argues that the compulsory production of records is not held to the same probable cause standard. In his view, this Court’s precedents set forth a categorical rule — separate and distinct from the third-party doctrine — subjecting subpoenas to lenient scrutiny without regard to the suspect’s expectation of privacy in the records.

But this Court has never held that the Government may subpoena third parties for records in which the suspect has a reasonable expectation of privacy. Almost all of the examples Justice Alito cites, contemplated requests for evidence implicating diminished privacy interests or for a corporation’s own books. The lone exception, of course, is Miller, where the Court’s analysis of the third-party subpoena merged with the application of the third-party doctrine.

Justice Alito overlooks the critical issue. At some point, the dissent should recognize that CSLI is an entirely different species of business record — something that implicates basic Fourth Amendment concerns about arbitrary government power much more directly than corporate tax or payroll ledgers. When confronting new concerns wrought by digital technology, this Court has been careful not to uncritically extend existing precedents.

If the choice to proceed by subpoena provided a categorical limitation on Fourth Amendment protection, no type of record would ever be protected by the warrant requirement. Under Justice Alito’s view, private letters, digital contents of a cell phone — any personal information reduced to document form, in fact — may be collected by subpoena for no reason other than “official curiosity.” United States v. Morton Salt Co. (1950). . . .

This is certainly not to say that all orders compelling the production of documents will require a showing of probable cause. The Government will be able to use subpoenas to acquire records in the overwhelming majority of investigations. We hold only that a warrant is required in the rare case where the suspect has a legitimate privacy interest in records held by a third party. . . .

* * *

As Justice Brandeis explained in his famous dissent, the Court is obligated — as “[s]ubtler and more far-reaching means of invading privacy have become available to the Government” — to ensure that the “progress of science” does not erode Fourth Amendment protections. Olmstead v. United States (1928) (Brandeis, J., dissenting). Here the progress of science has afforded law enforcement a powerful new tool to carry out its important responsibilities. At the same time, this tool risks Government encroachment of the sort the Framers, “after consulting the lessons of history,” drafted the Fourth Amendment to prevent. Di Re.
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We decline to grant the state unrestricted access to a wireless carrier’s database of physical location information. In light of the deeply revealing nature of CSLI, its depth, breadth, and comprehensive reach, and the inescapable and automatic nature of its collection, the fact that such information is gathered by a third party does not make it any less deserving of Fourth Amendment protection. The Government’s acquisition of the cell-site records here was a search under that Amendment.

Justice Kennedy, with whom Justice Thomas and Justice Alito join, dissenting.

This case involves new technology, but the Court’s stark departure from relevant Fourth Amendment precedents and principles is, in my submission, unnecessary and incorrect, requiring this respectful dissent.

The new rule the Court seems to formulate puts needed, reasonable, accepted, lawful, and congressionally authorized criminal investigations at serious risk in serious cases, often when law enforcement seeks to prevent the threat of violent crimes. And it places undue restrictions on the lawful and necessary enforcement powers exercised not only by the Federal Government, but also by law enforcement in every State and locality throughout the Nation. Adherence to this Court’s longstanding precedents and analytic framework would have been the proper and prudent way to resolve this case.

The Court has twice held that individuals have no Fourth Amendment interests in business records which are possessed, owned, and controlled by a third party. United States v. Miller (1976); Smith v. Maryland (1979). This is true even when the records contain personal and sensitive information. So when the Government uses a subpoena to obtain, for example, bank records, telephone records, and credit card statements from the businesses that create and keep these records, the Government does not engage in a search of the business’s customers within the meaning of the Fourth Amendment.

In this case petitioner challenges the Government’s right to use compulsory process to obtain a now-common kind of business record: cell-site records held by cell phone service providers. The Government acquired the records through an investigative process enacted by Congress. Upon approval by a neutral magistrate, and based on the Government’s duty to show reasonable necessity, it authorizes the disclosure of records and information that are under the control and ownership of the cell phone service provider, not its customer. Petitioner acknowledges that the Government may obtain a wide variety of business records using compulsory process, and he does not ask the Court to revisit its precedents. Yet he argues that, under those same precedents, the Government searched his records when it used court-approved compulsory process to obtain the cell-site information at issue here.

Cell-site records, however, are no different from the many other kinds of business records the Government has a lawful right to obtain by compulsory process. Customers like petitioner do not own, possess, control, or use the records, and for that reason have no reasonable expectation that they cannot be disclosed pursuant to lawful compulsory process.

The Court today disagrees. It holds for the first time that by using compulsory process to obtain records of a business entity, the Government has not just engaged in an impermissible action, but has conducted a search of the business’s customer. The Court 1167further concludes that the search in this case was unreasonable and the Government needed to get a warrant to obtain more than six days of cell-site records.

In concluding that the Government engaged in a search, the Court unhinges Fourth Amendment doctrine from the property-based concepts that have long grounded the analytic framework that pertains in these cases. In doing so it draws an unprincipled and unworkable line between cell-site records on the one hand and financial and telephonic records on the other. According to today’s majority opinion, the Government can acquire a record of every credit card purchase and phone call a person makes over months or years without upsetting a legitimate expectation of privacy. But, in the Court’s view, the Government crosses a constitutional line when it obtains a court’s approval to issue a subpoena for more than six days of cell-site records in order to determine whether a person was within several hundred city blocks of a crime scene. That distinction is illogical and will frustrate principled application of the Fourth Amendment in many routine yet vital law enforcement operations.

It is true that the Cyber Age has vast potential both to expand and restrict individual freedoms in dimensions not contemplated in earlier times. See Packingham v. North Carolina (2017). For the reasons that follow, however, there is simply no basis here for concluding that the Government interfered with information that the cell phone customer, either from a legal or commonsense standpoint, should have thought the law would deem owned or controlled by him. . . .



II

The first Clause of the Fourth Amendment provides that “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” The customary beginning point in any Fourth Amendment search case is whether the Government’s actions constitute a “search” of the defendant’s person, house, papers, or effects, within the meaning of the constitutional provision. If so, the next question is whether that search was reasonable.

Here the only question necessary to decide is whether the Government searched anything of Carpenter’s when it used compulsory process to obtain cell-site records from Carpenter’s cell phone service providers. This Court’s decisions in Miller and Smith dictate that the answer is no, as every Court of Appeals to have considered the question has recognized. . . . Miller and Smith hold that individuals lack any protected Fourth Amendment interests in records that are possessed, owned, and controlled only by a third party. . . .

Miller and Smith set forth an important and necessary limitation on the Katz framework. They rest upon the commonsense principle that the absence of property law analogues can be dispositive of privacy expectations. The defendants in those cases could expect that the third-party businesses could use the records the companies collected, stored, and classified as their own for any number of business and commercial purposes. The businesses were not bailees or custodians of the records, with a duty to hold the records for the defendants’ use. The records were the business entities’ records, plain and simple. The defendants had no reason to believe the records were owned or controlled by them and so could not assert a reasonable expectation of privacy in the records. . . .
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III

The Court rejects a straightforward application of Miller and Smith. It concludes instead that applying those cases to cell-site records would work a “significant extension” of the principles underlying them, and holds that the acquisition of more than six days of cell-site records constitutes a search.

In my respectful view the majority opinion misreads this Court’s precedents, old and recent, and transforms Miller and Smith into an unprincipled and unworkable doctrine. The Court’s newly conceived constitutional standard will cause confusion; will undermine traditional and important law enforcement practices; and will allow the cell phone to become a protected medium that dangerous persons will use to commit serious crimes. . . .

* * *

This case should be resolved by interpreting accepted property principles as the baseline for reasonable expectations of privacy. Here the Government did not search anything over which Carpenter could assert ownership or control. Instead, it issued a court-authorized subpoena to a third party to disclose information it alone owned and controlled. That should suffice to resolve this case.

Having concluded, however, that the Government searched Carpenter when it obtained cell-site records from his cell phone service providers, the proper resolution of this case should have been to remand for the Court of Appeals to determine in the first instance whether the search was reasonable. Most courts of appeals, believing themselves bound by Miller and Smith, have not grappled with this question. And the Court’s reflexive imposition of the warrant requirement obscures important and difficult issues, such as the scope of Congress’ power to authorize the Government to collect new forms of information using processes that deviate from traditional warrant procedures, and how the Fourth Amendment’s reasonableness requirement should apply when the Government uses compulsory process instead of engaging in an actual, physical search.

These reasons all lead to this respectful dissent.

Justice Thomas, dissenting.

. . . The more fundamental problem with the Court’s opinion, however, is its use of the “reasonable expectation of privacy” test, which was first articulated by Justice Harlan in Katz v. United States (1967) (concurring opinion). The Katz test has no basis in the text or history of the Fourth Amendment. And, it invites courts to make judgments about policy, not law. Until we confront the problems with this test, Katz will continue to distort Fourth Amendment jurisprudence. I respectfully dissent.



I

Katz was the culmination of a series of decisions applying the Fourth Amendment to electronic eavesdropping. The first such decision was Olmstead v. United States (1928), where federal officers had intercepted the defendants’ conversations by tapping telephone lines near their homes. In an opinion by Chief Justice Taft, the Court concluded that this wiretap did not violate the Fourth Amendment. No “search” occurred, according to the Court, because the officers did not physically enter the defendants’ homes. 1169And neither the telephone lines nor the defendants’ intangible conversations qualified as “persons, houses, papers, [or] effects” within the meaning of the Fourth Amendment.1 In the ensuing decades, this Court adhered to Olmstead and rejected Fourth Amendment challenges to various methods of electronic surveillance.

In the 1960’s, however, the Court began to retreat from Olmstead. . . . In Katz, the Court rejected Olmstead’s remaining holding — that eavesdropping is not a search absent a physical intrusion into a constitutionally protected area. . . . The Court did not explain what should replace Olmstead’s physical-intrusion requirement. It simply asserted that “the Fourth Amendment protects people, not places” and “what [a person] seeks to preserve as private . . . may be constitutionally protected.”

Justice Harlan’s concurrence in Katz attempted to articulate the standard that was missing from the majority opinion. . . . Justice Harlan identified a “twofold requirement” to determine when the protections of the Fourth Amendment apply: “first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as ‘reasonable.’”

Justice Harlan did not cite anything for this “expectation of privacy” test, and the parties did not discuss it in their briefs. The test appears to have been presented for the first time at oral argument by one of the defendant’s lawyers. The lawyer, a recent law-school graduate, apparently had an “[e]piphany” while preparing for oral argument. He conjectured that, like the “reasonable person” test from his Torts class, the Fourth Amendment should turn on “whether a reasonable person . . . could have expected his communication to be private.”* The lawyer presented his new theory to the Court at oral argument. After some questioning from the Justices, the lawyer conceded that his test should also require individuals to subjectively expect privacy. With that modification, Justice Harlan seemed to accept the lawyer’s test almost verbatim in his concurrence.

Although the majority opinion in Katz had little practical significance after Congress enacted the Omnibus Crime Control and Safe Streets Act of 1968, Justice Harlan’s concurrence profoundly changed our Fourth Amendment jurisprudence. It took only one year for the full Court to adopt his two-pronged test. See Terry v. Ohio (1968). And by 1979, the Court was describing Justice Harlan’s test as the “lodestar” for determining whether a “search” had occurred. Smith v. Maryland (1979). Over time, the Court 1170minimized the subjective prong of Justice Harlan’s test. See Kerr, Katz Has Only One Step: The Irrelevance of Subjective Expectations, 82 U. Chi. L. Rev. 113 (2015). That left the objective prong — the “reasonable expectation of privacy” test that the Court still applies today.



II

Under the Katz test, a “search” occurs whenever “government officers violate a person’s ‘reasonable expectation of privacy.’” Jones. The most glaring problem with this test is that it has “no plausible foundation in the text of the Fourth Amendment.” Carter (Scalia, J.). The Fourth Amendment, as relevant here, protects “[t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches.” By defining “search” to mean “any violation of a reasonable expectation of privacy,” the Katz test misconstrues virtually every one of these words.


A

The Katz test distorts the original meaning of “searc[h]” — the word in the Fourth Amendment that it purports to define. Under the Katz test, the government conducts a search anytime it violates someone’s “reasonable expectation of privacy.” That is not a normal definition of the word “search.”

At the founding, “search” did not mean a violation of someone’s reasonable expectation of privacy. The word was probably not a term of art, as it does not appear in legal dictionaries from the era. And its ordinary meaning was the same as it is today: “‘[t]o look over or through for the purpose of finding something; to explore; to examine by inspection; as, to search the house for a book; to search the wood for a thief.’” Kyllo v. United States (2001). The word “search” was not associated with “reasonable expectation of privacy” until Justice Harlan coined that phrase in 1967. The phrase “expectation(s) of privacy” does not appear in the pre-Katz federal or state case reporters, the papers of prominent Founders, early congressional documents and debates, collections of early American English texts,4 or early American newspapers.



B

The Katz test strays even further from the text by focusing on the concept of “privacy.” The word “privacy” does not appear in the Fourth Amendment (or anywhere else in the Constitution for that matter). Instead, the Fourth Amendment references “[t]he right of the people to be secure.” . . . Those who ratified the Fourth Amendment were quite familiar with the notion of security in property. Security in property was a prominent concept in English law. . . . The concept of security in property recognized by Locke and the English legal tradition appeared throughout the materials that inspired the Fourth Amendment.
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Of course, the founding generation understood that, by securing their property, the Fourth Amendment would often protect their privacy as well. But the Fourth Amendment’s attendant protection of privacy does not justify Katz’s elevation of privacy as the sine qua non of the Amendment. . . . Justice Harlan’s focus on privacy in his concurrence — an opinion that was issued between Griswold v. Connecticut (1965), and Roe v. Wade (1973) — reflects privacy’s status as the organizing constitutional idea of the 1960’s and 1970’s. The organizing constitutional idea of the founding era, by contrast, was property.



C

In shifting the focus of the Fourth Amendment from property to privacy, the Katz test also reads the words “persons, houses, papers, and effects” out of the text. At its broadest formulation, the Katz test would find a search “wherever an individual may harbor a reasonable ‘expectation of privacy.’” Terry. The Court today, for example, does not ask whether cell-site location records are “persons, houses, papers, [or] effects” within the meaning of the Fourth Amendment. Yet “persons, houses, papers, and effects” cannot mean “anywhere” or “anything.” Katz’s catchphrase that “the Fourth Amendment protects people, not places,” is not a serious attempt to reconcile the constitutional text. The Fourth Amendment obviously protects people; “[t]he question . . . is what protection it affords to those people.” Katz (Harlan, J., concurring). The Founders decided to protect the people from unreasonable searches and seizures of four specific things — persons, houses, papers, and effects. They identified those four categories as “the objects of privacy protection to which the Constitution would extend, leaving further expansion to the good judgment . . . of the people through their representatives in the legislature.” Carter (opinion of Scalia, J.). . . .



D

“[P]ersons, houses, papers, and effects” are not the only words that the Katz test reads out of the Fourth Amendment. The Fourth Amendment specifies that the people have a right to be secure from unreasonable searches of “their” persons, houses, papers, and effects. Although phrased in the plural, “[t]he obvious meaning of [‘their’] is that each person has the right to be secure against unreasonable searches and seizures in his own person, house, papers, and effects.” Carter (opinion of Scalia, J.); see also District of Columbia v. Heller (2008) (explaining that the Constitution uses the plural phrase “the people” to “refer to individual rights, not ‘collective’ rights”). Stated differently, the word “their” means, at the very least, that individuals do not have Fourth Amendment rights in someone else’s property. Yet, under the Katz test, individuals can have a reasonable expectation of privacy in another person’s property. Until today, our precedents have not acknowledged that individuals can claim a reasonable expectation of privacy in someone else’s business records. But the Court erases that line in this case, at least for cell-site location records. In doing so, it confirms that the Katz test does not necessarily require an individual to prove that the government searched his person, house, paper, or effect. . . .

1172



E

The Katz test comes closer to the text of the Fourth Amendment when it asks whether an expectation of privacy is “reasonable,” but it ultimately distorts that term as well. The Fourth Amendment forbids “unreasonable searches.” In other words, reasonableness determines the legality of a search, not “whether a search . . . within the meaning of the Constitution has occurred.”

Moreover, the Katz test invokes the concept of reasonableness in a way that would be foreign to the ratifiers of the Fourth Amendment. Originally, the word “unreasonable” in the Fourth Amendment likely meant “against reason” — as in “against the reason of the common law.” At the founding, searches and seizures were regulated by a robust body of common-law rules. . . .

Although the Court today maintains that its decision is based on “Founding-era understandings,” the Founders would be puzzled by the Court’s conclusion as well as its reasoning. The Court holds that the Government unreasonably searched Carpenter by subpoenaing the cell-site records of Sprint and MetroPCS without a warrant. But the Founders would not recognize the Court’s “warrant requirement.” . . . Suffice it to say, the Founders would be confused by this Court’s transformation of their common-law protection of property into a “warrant requirement” and a vague inquiry into “reasonable expectations of privacy.”

* * *

. . . Because the Katz test is a failed experiment, this Court is dutybound to reconsider it. Until it does, I agree with my dissenting colleagues’ reading of our precedents. Accordingly, I respectfully dissent.

Justice Alito, with whom Justice Thomas joins, dissenting.

I share the Court’s concern about the effect of new technology on personal privacy, but I fear that today’s decision will do far more harm than good. The Court’s reasoning fractures two fundamental pillars of Fourth Amendment law, and in doing so, it guarantees a blizzard of litigation while threatening many legitimate and valuable investigative practices upon which law enforcement has rightfully come to rely.

First, the Court ignores the basic distinction between an actual search (dispatching law enforcement officers to enter private premises and root through private papers and effects) and an order merely requiring a party to look through its own records and produce specified documents. The former, which intrudes on personal privacy far more deeply, requires probable cause; the latter does not. Treating an order to produce like an actual search, as today’s decision does, is revolutionary. It violates both the original understanding of the Fourth Amendment and more than a century of Supreme Court precedent. Unless it is somehow restricted to the particular situation in the present case, the Court’s move will cause upheaval. Must every grand jury subpoena duces tecum be supported by probable cause? If so, investigations of terrorism, political corruption, white-collar crime, and many other offenses will be stymied. And what about subpoenas and other document-production orders issued by administrative agencies?

Second, the Court allows a defendant to object to the search of a third party’s property. This also is revolutionary. The Fourth Amendment protects “[t]he right of the people to be secure in their persons, houses, papers, and effects” (emphasis added), not 1173the persons, houses, papers, and effects of others. Until today, we have been careful to heed this fundamental feature of the Amendment’s text. This was true when the Fourth Amendment was tied to property law, and it remained true after Katz v. United States (1967), broadened the Amendment’s reach.

By departing dramatically from these fundamental principles, the Court destabilizes long-established Fourth Amendment doctrine. We will be making repairs — or picking up the pieces — for a long time to come.




I

Today the majority holds that a court order requiring the production of cell-site records may be issued only after the Government demonstrates probable cause. That is a serious and consequential mistake. The Court’s holding is based on the premise that the order issued in this case was an actual “search” within the meaning of the Fourth Amendment, but that premise is inconsistent with the original meaning of the Fourth Amendment and with more than a century of precedent.


A

The order in this case was the functional equivalent of a subpoena for documents, and there is no evidence that these writs were regarded as “searches” at the time of the founding. Subpoenas duces tecum and other forms of compulsory document production were well known to the founding generation. . . .

By the time Blackstone published his Commentaries on the Laws of England in the 1760’s, the use of subpoenas duces tecum had bled over substantially from the courts of equity to the common-law courts. . . . In the United States, the First Congress established the federal court system in the Judiciary Act of 1789. As part of that Act, Congress authorized “all the said courts of the United States . . . in the trial of actions at law, on motion and due notice thereof being given, to require the parties to produce books or writings in their possession or power, which contain evidence pertinent to the issue, in cases and under circumstances where they might be compelled to produce the same by the ordinary rules of proceeding in chancery.” From that point forward, federal courts in the United States could compel the production of documents regardless of whether those documents were held by parties to the case or by third parties. . . .

The prevalence of subpoenas duces tecum at the time of the founding was not limited to the civil context. In criminal cases, courts and prosecutors were also using the writ to compel the production of necessary documents. . . .

Given the popularity and prevalence of grand juries at the time, the Founders must have been intimately familiar with the tools they used — including compulsory process — to accomplish their work. . . . Compulsory process was also familiar to the founding generation in part because it reflected “the ancient proposition of law” that “the public . . . has a right to every man’s evidence.” United States v. Nixon (1974). As early as 1612, “Lord Bacon is reported to have declared that ‘all subjects, without distinction of degrees, owe to the King tribute and service, not only of their deed and hand, but of their knowledge and discovery.’” That duty could be “onerous at times,” yet the 1174Founders considered it “necessary to the administration of justice according to the forms and modes established in our system of government.”



B

Talk of kings and common-law writs may seem out of place in a case about cell-site records and the protections afforded by the Fourth Amendment in the modern age. But this history matters, not least because it tells us what was on the minds of those who ratified the Fourth Amendment and how they understood its scope. That history makes it abundantly clear that the Fourth Amendment, as originally understood, did not apply to the compulsory production of documents at all.

The Fourth Amendment does not regulate all methods by which the Government obtains documents. Rather, it prohibits only those “searches and seizures” of “persons, houses, papers, and effects” that are “unreasonable.” Consistent with that language, “at least until the latter half of the 20th century” “our Fourth Amendment jurisprudence was tied to common-law trespass.” United States v. Jones (2012). So by its terms, the Fourth Amendment does not apply to the compulsory production of documents, a practice that involves neither any physical intrusion into private space nor any taking of property by agents of the state. Even Justice Brandeis — a stalwart proponent of construing the Fourth Amendment liberally — acknowledged that “under any ordinary construction of language,” “there is no ‘search’ or ‘seizure’ when a defendant is required to produce a document in the orderly process of a court’s procedure.” Olmstead v. United States (1928) (Brandeis, J., dissenting).

Nor is there any reason to believe that the Founders intended the Fourth Amendment to regulate courts’ use of compulsory process. . . . A subpoena duces tecum permits a subpoenaed individual to conduct the search for the relevant documents himself, without law enforcement officers entering his home or rooting through his papers and effects. As a result, subpoenas avoid the many incidental invasions of privacy that necessarily accompany any actual search. And it was those invasions of privacy — which, although incidental, could often be extremely intrusive and damaging — that led to the adoption of the Fourth Amendment.

Neither this Court nor any of the parties have offered the slightest bit of historical evidence to support the idea that the Fourth Amendment originally applied to subpoenas duces tecum and other forms of compulsory process. That is telling, for as I have explained, these forms of compulsory process were a feature of criminal (and civil) procedure well known to the Founders. The Founders would thus have understood that holding the compulsory production of documents to the same standard as actual searches and seizures would cripple the work of courts in civil and criminal cases alike. It would be remarkable to think that, despite that knowledge, the Founders would have gone ahead and sought to impose such a requirement. It would be even more incredible to believe that the Founders would have imposed that requirement through the inapt vehicle of an amendment directed at different concerns. But it would blink reality entirely to argue that this entire process happened without anyone saying the least thing about it — not during the drafting of the Bill of Rights, not during any of the subsequent ratification debates, and not for most of the century that followed. If the Founders thought the Fourth Amendment applied to the compulsory production of documents, one would 1175imagine that there would be some founding-era evidence of the Fourth Amendment being applied to the compulsory production of documents. Yet none has been brought to our attention. . . .



D

. . . As a matter of original understanding, the Fourth Amendment does not regulate the compelled production of documents at all. Here the Government received the relevant cell-site records pursuant to a court order compelling Carpenter’s cell service provider to turn them over. That process is thus immune from challenge under the original understanding of the Fourth Amendment.

As a matter of modern doctrine, this case is equally straightforward. As Justice Kennedy explains, no search or seizure of Carpenter or his property occurred in this case. But even if the majority were right that the Government “searched” Carpenter, it would at most be a “figurative or constructive search” governed by the Oklahoma Press standard, not an “actual search” controlled by the Fourth Amendment’s warrant requirement. . . .

That is what makes the majority’s opinion so puzzling. It decides that a “search” of Carpenter occurred within the meaning of the Fourth Amendment, but then it leaps straight to imposing requirements that — until this point — have governed only actual searches and seizures. Lost in its race to the finish is any real recognition of the century’s worth of precedent it jeopardizes. For the majority, this case is apparently no different from one in which Government agents raided Carpenter’s home and removed records associated with his cell phone. . . .

“To ensure that justice is done, it is imperative to the function of courts that compulsory process be available for the production of evidence.” For over a hundred years, we have understood that holding subpoenas to the same standard as actual searches and seizures “would stop much if not all of investigation in the public interest at the threshold of inquiry.” [Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946).] Today a skeptical majority decides to put that understanding to the test.




II

Compounding its initial error, the Court also holds that a defendant has the right under the Fourth Amendment to object to the search of a third party’s property. This holding flouts the clear text of the Fourth Amendment, and it cannot be defended under either a property-based interpretation of that Amendment or our decisions applying the reasonable-expectations-of-privacy test adopted in Katz. By allowing Carpenter to object to the search of a third party’s property, the Court threatens to revolutionize a second and independent line of Fourth Amendment doctrine.


A

It bears repeating that the Fourth Amendment guarantees “[t]he right of the people to be secure in their persons, houses, papers, and effects.” (Emphasis added.) The Fourth Amendment does not confer rights with respect to the persons, houses, papers, 1176and effects of others. Its language makes clear that “Fourth Amendment rights are personal,” Rakas v. Illinois (1978), and as a result, this Court has long insisted that they “may not be asserted vicariously.” It follows that a “person who is aggrieved . . . only through the introduction of damaging evidence secured by a search of a third person’s premises or property has not had any of his Fourth Amendment rights infringed.”

In this case, as Justice Kennedy cogently explains, the cell-site records obtained by the Government belong to Carpenter’s cell service providers, not to Carpenter. Carpenter did not create the cell-site records. Nor did he have possession of them; at all relevant times, they were kept by the providers. Once Carpenter subscribed to his provider’s service, he had no right to prevent the company from creating or keeping the information in its records. Carpenter also had no right to demand that the providers destroy the records, no right to prevent the providers from destroying the records, and, indeed, no right to modify the records in any way whatsoever (or to prevent the providers from modifying the records). Carpenter, in short, has no meaningful control over the cell-site records, which are created, maintained, altered, used, and eventually destroyed by his cell service providers.

Carpenter responds by pointing to a provision of the Telecommunications Act that requires a provider to disclose cell-site records when a customer so requests. But a statutory disclosure requirement is hardly sufficient to give someone an ownership interest in the documents that must be copied and disclosed. Many statutes confer a right to obtain copies of documents without creating any property right.

. . . For all these reasons, there is no plausible ground for maintaining that the information at issue here represents Carpenter’s “papers” or “effects.” . . .

* * *

Although the majority professes a desire not to “‘embarrass the future,’” we can guess where today’s decision will lead.

One possibility is that the broad principles that the Court seems to embrace will be applied across the board. All subpoenas duces tecum and all other orders compelling the production of documents will require a demonstration of probable cause, and individuals will be able to claim a protected Fourth Amendment interest in any sensitive personal information about them that is collected and owned by third parties. Those would be revolutionary developments indeed.

The other possibility is that this Court will face the embarrassment of explaining in case after case that the principles on which today’s decision rests are subject to all sorts of qualifications and limitations that have not yet been discovered. If we take this latter course, we will inevitably end up “mak[ing] a crazy quilt of the Fourth Amendment.” Smith.

. . . Legislation is much preferable to the development of an entirely new body of Fourth Amendment caselaw for many reasons, including the enormous complexity of the subject, the need to respond to rapidly changing technology, and the Fourth Amendment’s limited scope. The Fourth Amendment restricts the conduct of the Federal Government and the States; it does not apply to private actors. But today, some of the greatest threats to individual privacy may come from powerful private companies that collect and sometimes misuse vast quantities of data about the lives of ordinary Americans. If today’s decision encourages the public to think that this Court can protect them from this looming threat to their privacy, the decision will mislead as well as 1177disrupt. And if holding a provision of the Stored Communications Act to be unconstitutional dissuades Congress from further legislation in this field, the goal of protecting privacy will be greatly disserved.

The desire to make a statement about privacy in the digital age does not justify the consequences that today’s decision is likely to produce.

Justice Gorsuch, dissenting.

In the late 1960s this Court suggested for the first time that a search triggering the Fourth Amendment occurs when the government violates an “expectation of privacy” that “society is prepared to recognize as ‘reasonable.’” Katz v. United States (1967) (Harlan, J., concurring). Then, in a pair of decisions in the 1970s applying the Katz test, the Court held that a “reasonable expectation of privacy” doesn’t attach to information shared with “third parties.” See Smith v. Maryland (1979); United States v. Miller (1976). By these steps, the Court came to conclude, the Constitution does nothing to limit investigators from searching records you’ve entrusted to your bank, accountant, and maybe even your doctor.

What’s left of the Fourth Amendment? Today we use the Internet to do most everything. Smartphones make it easy to keep a calendar, correspond with friends, make calls, conduct banking, and even watch the game. Countless Internet companies maintain records about us and, increasingly, for us. Even our most private documents — those that, in other eras, we would have locked safely in a desk drawer or destroyed — now reside on third party servers. Smith and Miller teach that the police can review all of this material, on the theory that no one reasonably expects any of it will be kept private. But no one believes that, if they ever did.

What to do? It seems to me we could respond in at least three ways. The first is to ignore the problem, maintain Smith and Miller, and live with the consequences. If the confluence of these decisions and modern technology means our Fourth Amendment rights are reduced to nearly nothing, so be it. The second choice is to set Smith and Miller aside and try again using the Katz “reasonable expectation of privacy” jurisprudence that produced them. The third is to look for answers elsewhere.

* * *

. . . What if we dropped Smith and Miller’s third party doctrine and retreated to the root Katz question whether there is a “reasonable expectation of privacy” in data held by third parties? Rather than solve the problem with the third party doctrine, I worry this option only risks returning us to its source: After all, it was Katz that produced Smith and Miller in the first place.

Katz’s problems start with the text and original understanding of the Fourth Amendment, as Justice Thomas thoughtfully explains today. The Amendment’s protections do not depend on the breach of some abstract “expectation of privacy” whose contours are left to the judicial imagination. . . .

History too holds problems for Katz. Little like it can be found in the law that led to the adoption of the Fourth Amendment or in this Court’s jurisprudence until the late 1960s. . . .

Even taken on its own terms, Katz has never been sufficiently justified. In fact, we still don’t even know what its “reasonable expectation of privacy” test is. Is it supposed to pose an empirical question (what privacy expectations do people actually have) or a 1178normative one (what expectations should they have)? Either way brings problems. If the test is supposed to be an empirical one, it’s unclear why judges rather than legislators should conduct it. Legislators are responsive to their constituents and have institutional resources designed to help them discern and enact majoritarian preferences. Politically insulated judges come armed with only the attorneys’ briefs, a few law clerks, and their own idiosyncratic experiences. They are hardly the representative group you’d expect (or want) to be making empirical judgments for hundreds of millions of people. . . .

Resorting to Katz in data privacy cases threatens more of the same. Just consider. The Court today says that judges should use Katz’s reasonable expectation of privacy test to decide what Fourth Amendment rights people have in cell-site location information, explaining that “no single rubric definitively resolves which expectations of privacy are entitled to protection.” But then it offers a twist. Lower courts should be sure to add two special principles to their Katz calculus: the need to avoid “arbitrary power” and the importance of “plac[ing] obstacles in the way of a too permeating police surveillance.” While surely laudable, these principles don’t offer lower courts much guidance. The Court does not tell us, for example, how far to carry either principle or how to weigh them against the legitimate needs of law enforcement. At what point does access to electronic data amount to “arbitrary” authority? When does police surveillance become “too permeating”? And what sort of “obstacles” should judges “place” in law enforcement’s path when it does? We simply do not know. . . .

In the end, our lower court colleagues are left with two amorphous balancing tests, a series of weighty and incommensurable principles to consider in them, and a few illustrative examples that seem little more than the product of judicial intuition. In the Court’s defense, though, we have arrived at this strange place not because the Court has misunderstood Katz. Far from it. We have arrived here because this is where Katz inevitably leads.

* * *

There is another way. From the founding until the 1960s, the right to assert a Fourth Amendment claim didn’t depend on your ability to appeal to a judge’s personal sensibilities about the “reasonableness” of your expectations or privacy. It was tied to the law. The Fourth Amendment protects “the right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures.” True to those words and their original understanding, the traditional approach asked if a house, paper or effect was yours under law. No more was needed to trigger the Fourth Amendment. Though now often lost in Katz’s shadow, this traditional understanding persists. Katz only “supplements, rather than displaces the traditional property-based understanding of the Fourth Amendment.”

Beyond its provenance in the text and original understanding of the Amendment, this traditional approach comes with other advantages. Judges are supposed to decide cases based on “democratically legitimate sources of law” — like positive law or analogies to items protected by the enacted Constitution — rather than “their own biases or personal policy preferences.” A Fourth Amendment model based on positive legal rights “carves out significant room for legislative participation in the Fourth Amendment context,” too, by asking judges to consult what the people’s representatives have to say about their rights. Baude & Stern, The Positive Law Model of the Fourth Amendment, 129 1179Harv. L. Rev. 1821, 1852 (2016). Nor is this approach hobbled by Smith and Miller, for those cases are just limitations on Katz, addressing only the question whether individuals have a reasonable expectation of privacy in materials they share with third parties. Under this more traditional approach, Fourth Amendment protections for your papers and effects do not automatically disappear just because you share them with third parties.

Given the prominence Katz has claimed in our doctrine, American courts are pretty rusty at applying the traditional approach to the Fourth Amendment. We know that if a house, paper, or effect is yours, you have a Fourth Amendment interest in its protection. But what kind of legal interest is sufficient to make something yours? And what source of law determines that? Current positive law? The common law at 1791, extended by analogy to modern times? Both? cf. Re, The Positive Law Floor, 129 Harv. L. Rev. Forum 313 (2016). Much work is needed to revitalize this area and answer these questions. I do not begin to claim all the answers today, but (unlike with Katz) at least I have a pretty good idea what the questions are. And it seems to me a few things can be said.

First, the fact that a third party has access to or possession of your papers and effects does not necessarily eliminate your interest in them. . . . Second, I doubt that complete ownership or exclusive control of property is always a necessary condition to the assertion of a Fourth Amendment right. . . . Third, positive law may help provide detailed guidance on evolving technologies without resort to judicial intuition. . . . Fourth, while positive law may help establish a person’s Fourth Amendment interest there may be some circumstances where positive law cannot be used to defeat it. . . . Fifth, this constitutional floor may, in some instances, bar efforts to circumvent the Fourth Amendment’s protection through the use of subpoenas. . . .

* * *

What does all this mean for the case before us? To start, I cannot fault the Sixth Circuit for holding that Smith and Miller extinguish any Katz-based Fourth Amendment interest in third party cell-site data. That is the plain effect of their categorical holdings. Nor can I fault the Court today for its implicit but unmistakable conclusion that the rationale of Smith and Miller is wrong; indeed, I agree with that. The Sixth Circuit was powerless to say so, but this Court can and should. At the same time, I do not agree with the Court’s decision today to keep Smith and Miller on life support and supplement them with a new and multilayered inquiry that seems to be only Katz-squared. Returning there, I worry, promises more trouble than help. Instead, I would look to a more traditional Fourth Amendment approach. Even if Katz may still supply one way to prove a Fourth Amendment interest, it has never been the only way. Neglecting more traditional approaches may mean failing to vindicate the full protections of the Fourth Amendment.

Our case offers a cautionary example. It seems to me entirely possible a person’s cell-site data could qualify as his papers or effects under existing law.

. . . Unfortunately, too, this case marks the second time this Term that individuals have forfeited Fourth Amendment arguments based on positive law by failing to preserve them. Litigants have had fair notice since at least United States v. Jones (2012) and Florida v. Jardines (2013) that arguments like these may vindicate Fourth Amendment interests even where Katz arguments do not. Yet the arguments have gone unmade, leaving courts to the usual Katz handwaving. These omissions do not serve the development of a sound or fully protective Fourth Amendment jurisprudence.
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STUDY GUIDE


	The Fourth Amendment has two clauses: (1) “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,” (2) and “no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” Today, courts and many scholars view the former Searches and Seizures Clause as separate from the latter Warrants Clause. Generally, a warrantless search is “presumed unreasonable.” But that presumption can be rebutted by some other indicia of reasonableness. In other words, a search can be reasonable and therefore constitutional, even in the absence of a warrant. In Carpenter, Justice Gorsuch suggested a theory that takes a different view of the relationship between the Fourth Amendment’s two clauses.

	Under this alternate view, an unreasonable search refers to a search that is “against the reason of the common law.”* The common law specified the background legal rights that people held against other people — including agents of the government. The common law tort of trespass defines one kind of illegal act. According to this view, courts should determine whether a search is unreasonable by asking a question: would that search constitute an illegal act if committed by a private person? The Warrant Clause then served an important purpose. If government actors obtain a judicial warrant in advance of a search, they are immunized from any trespass claim against them. In addition, when the police present a written warrant before the search, the property owner is placed on notice that a judge has already found the search to be reasonable and therefore legal.

	Today, individual conduct is governed not only by the common law, but also by many statutes. Under current law, what types of illegal acts by government agents would render a search unreasonable? Professors Baude and Stern address this question in their article.
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William Baude & James Y. Stern, The Positive Law Model of the Fourth Amendment 129 Harv. L. Rev. 1821 (2016)


Introduction

The mechanics of our proposal are easy to state. Instead of making Fourth Amendment protection hinge on whether it is “reasonable” to expect privacy in a given situation, a court should ask whether government officials have engaged in an investigative act that would be unlawful for a similarly situated private actor to perform. That is, stripped of official authority, has the government actor done something that would be tortious, criminal, or otherwise a violation of some legal duty? Fourth Amendment protection, in other words, is warranted when government officials either violate generally applicable law or avail themselves of a governmental exemption from it. . . .

But what about privacy? Surely search-and-seizure law cannot really proceed without the concept of privacy to guide it? We have two basic responses. The first is that the Fourth Amendment is not primarily about privacy in the typical sense. The great evil toward which it is directed is abuse of government power, not primarily the disclosure of personal secrets. And the ideals that guide it are legality, the rule of law, and the public trust, not the notion of an irreducible sphere of confidential dealings. Second, however, while privacy is not the Fourth Amendment’s guiding light, the approach we outline nevertheless gives substantial protection to privacy interests because positive law itself does so. Indeed, we believe the positive law model would prove a truer guardian of privacy than the Justices’ own opinions about which expectations “society is prepared to recognize as reasonable.” . . .


I. The Positive Law Model

Rather than this abstract exploration of sensibilities about the privacy of places or information, the positive law model focuses squarely on the government actors and their actions. The question is: has a government actor done something that would be unlawful for a similarly situated nongovernment actor to do? Stated differently, the Fourth Amendment is triggered if the officer — stripped of official authority — could not lawfully act as he or she did. Whether the Fourth Amendment applies to detectives using a thermal-imaging camera to learn about what goes on inside a house, for example, would depend on whether an ordinary citizen would breach any sort of legal duty by attempting to do the same thing in the same circumstances.

The positive law model is therefore triggered in two related situations: (1) those where a government actor has violated a law that applies to both government officials and private actors; and (2) those where a government official has taken advantage of an exception for government officials. Though these paradigms are not precisely the same, both rely on positive law as the baseline for triggering Fourth Amendment scrutiny. Treating them alike for Fourth Amendment purposes is consistent with the underlying theory of the positive law model, as well as the simple reality that a distinction between 1182immunity and lawbreaking may be academic when it is “law enforcement” that has broken the law. . . .




II. The Cases for the Positive Law Model

Using positive law to trigger Fourth Amendment protection has deep roots in several different ways of thinking about the Fourth Amendment. . . .


A. History

The positive law model finds strong support in the historical background of the Fourth Amendment, which emphasized both property and positive law more generally. The story is oft-told so we will recount the key points only briefly.

One key incident was colonial rebellion against the abuses of customs officials in the colonies. Officials were at first known “to enter buildings forcibly by the mere authority of their commissions as officers.” Later, this privilege was reinforced by a “writ of assistance,” which gave “a continuous license and authority” to break and enter “wherever they suspected uncustomed goods to be.” While they took various legal forms, writs of assistance gave customs officials a sweeping legal privilege.

That privilege was, to say the least, controversial. The legitimacy and legality of the writs were attacked most famously in Massachusetts court by James Otis, who argued that the “writ, if it should be declared legal, would totally annihilate” the “freedom of one’s own house.” Otis later presented an official complaint on behalf of the inhabitants of Boston that amplified the egregiousness of the privilege: “These Officers may under color of Law and the cloak of a general warrant, break through the sacred Rights of the Domicil, ransack Mens Houses, destroy their Securities, carry off their Property, and with little Danger to themselves commit the most horrid Murders.”

Otis’s arguments were widely repeated throughout the colonies. And they indirectly inspired the Fourth Amendment: They made a particularly strong impression on a young John Adams, who went on to draft the Massachusetts Constitution. Massachusetts’s search-and-seizure provision was in turn copied into the federal Constitution’s Fourth Amendment.

The other key sources used to understand the Fourth Amendment are the English cases of Wilkes v. Wood and Entick v. Carrington. In those cases, the English government sent messengers, under authority of a warrant, to enter Wilkes’s and Entick’s homes looking for evidence of sedition and ultimately arrest them and confiscate their papers. Each of them sued and prevailed before the English courts. Chief Justice Pratt condemned the Wilkes search as “totally subversive of the liberty of the subject” and likely to “affect the person and property of every man in this kingdom.” His condemnation of the Entick search was similarly emphatic. This power to search would “destroy all the comforts of society; for papers are often the dearest property a man can have.” Both incidents were discussed in America and are widely thought to have played a pivotal role in the drafting of the Fourth Amendment.

Each of these incidents points to a positive law baseline for the Fourth Amendment. Put aside the reasons that these searches and seizures were ultimately thought illegal, which go to the question of reasonableness — the second step of the Fourth Amendment 1183analysis. When we look at the nature of the harm or intrusion, the first-step question, each event stresses property. Otis pointed to “the privilege of House” and invoked the maxim that “[a] man’s house is his castle.” The opinion in Wilkes defended “the person and property of every man.” And Entick intoned that “[t]he great end, for which men entered into society, was to secure their property,” and specifically emphasized that to justify a search required one to justify “a trespass” by looking to “positive law.” Indeed, these episodes have contributed to a longstanding conventional wisdom that until the mid-twentieth century, trespass was the central test for a Fourth Amendment search.

The positive law model does not stop at the law of property, however, and neither did this history, though this part of the story is frequently overlooked. Wilkes (and the printers arrested along with him) had sued not just for a property violation but also for false imprisonment. Other suits similarly challenged searches and seizures as false imprisonment or other violations of what would today be thought of as torts relating to personal security. Of course we do not know exactly how far this went, or more accurately, would have gone. We cannot say for sure whether the same Founding-era principles would apply to a suit for, say, “intrusion upon seclusion” because no such right of action was then recognized. But the history is at least suggestive, and the most straightforward extrapolation is that the search-and-seizure principle — the idea that some actions by government officials raised questions demanding judicial scrutiny — was marked by violations of positive law, and moreover, by violations extending beyond the law of property.

The positive law connection is further illustrated by the original remedial structure of the Fourth Amendment. At the time it was ratified, the only way to enforce rights against unlawful searches and seizures was through private law remedies, such as the trespass and false imprisonment actions noted above. Modern remedies like the exclusion of evidence and the §1983 or Bivens lawsuit did not exist. Instead, the process of vindicating Fourth Amendment rights began by alleging that a government official had violated a legal duty arising out of general law. The official would then attempt to invoke official immunity as a defense, and this could then be challenged on grounds that the officer had acted unreasonably.

We note three key features of this remedial structure. First, the positive law inquiry operated at a threshold level, by providing the cause of action. It may not have been necessary to specifically label that positive law inquiry a question of “search” or “seizure” because the positive law claim was a necessary and sufficient condition for hauling an officer into court and forcing him to invoke an official defense. Analogously, under our model, the positive law violation is the threshold question that triggers the reasonableness requirement. (As we discuss later, we don’t think the positive law model has to stick to positive law causes of action in particular, but the structure of the inquiry matches our vision.)

Second, we note the absence of any known historical instance of people complaining about a Fourth Amendment violation that was not also a positive law violation. For instance, although the enforcement of Fourth Amendment rights depended on positive law suits — again, the modern remedies were not yet available — there was none of today’s angst about the poverty of remedies for Fourth Amendment violations. That is suggestive, though far from conclusive, that the positive law was a threshold test under the Fourth Amendment itself.
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Finally, the original contours of search-and-seizure protection may be even easier to see when we recall that until Reconstruction, the Fourth Amendment applied only to federal action. Meanwhile, most of the relevant positive law rights and remedies needed to enforce search-and-seizure protection were created by state law. This structure enabled states to define positive law entitlements broadly in order to guard against abuses of their citizens by federal agents. Without the Fourth Amendment, however, the Supremacy Clause would normally have allowed the federal government to authorize federal agents to ignore state law. By constraining such authorizations, the Fourth Amendment preserved a central role for states in defining the ambit of protection against abuses by federal officials. The positive law model thus fulfilled James Madison’s promise that “[t]he different governments will control each other” through a federalist structure of rights enforcement.

Again, we don’t claim that the positive law model was ever articulated in exactly these terms at the time. It may not have been necessary to articulate it, since the role of positive law remedies could be taken for granted. But after a century of failed experimentation with other models, the time has come to consider just what it would mean and whether it is compatible with the history leading up to the Fourth Amendment’s adoption. . . .




III. The Positive Law Model in Action

The positive law model undeniably transforms both the aims of Fourth Amendment law and the mode of analysis used to resolve Fourth Amendment problems. At the same time, it responds to some strongly held intuitions that appear to have guided the development of search-and-seizure law, perhaps only unconsciously. The result is that in some areas, the positive law model helps account for existing doctrine and places it on a strong conceptual footing. In other areas, however, the model suggests different answers, or at least a clearer and noticeably different mode of reaching them. . . .


B. Sorting Out Three-Body Problems

In many other areas, however, the positive law model will change law more than it will explain it. We start with one of the most important such areas — the interaction of multiple parties and the police.

1. Third-Party Doctrine. — It is black-letter law under Katz that people don’t have any Fourth Amendment protection for information given to a third party. In the paradigmatic case, A gives information to B and the government then obtains the information from B. The third-party doctrine holds that A has no reasonable expectation of privacy in any information voluntarily provided to B, the third party, “even if the information is revealed on the assumption that it will be used only for a limited purpose and the confidence placed in the third party will not be betrayed.”

In practice this means, for instance, that the Fourth Amendment does not restrict the government’s receipt of records about a person from their bank or telephone company. It likewise means that the government may obtain information from a person’s employer, spouse, lawyer, or neighbor without triggering the Fourth Amendment, though of course other protections and privileges may apply in some of these situations. The doctrine also categorically licenses the use of confidential informants. Together, these cases 1185illustrate that in no circumstances where a person has voluntarily given information to someone else can the government ever violate that person’s Fourth Amendment rights by extracting the information from the recipient. To be sure, the third party may have Fourth Amendment rights of their own to assert, but that protection is at best indirect and incomplete from the point of view of the first party.

This rule has been roundly criticized by commentators. As an empirical statement about subjective expectations of privacy, it seems quite dubious. As a normative assessment of when a person ought to be able to expect confidentiality (never), it is antisocial at best. Yet the reasonable expectation of privacy test makes it difficult to ever say any particular result is clearly wrong. In some sense, A does “assume the risk” that B will disclose information to someone else when A voluntarily gives it to B— as a factual matter because B cannot disclose what B does not know and as a normative matter because the Court forces people to assume it. Yet it is hard to imagine abandoning the third-party doctrine altogether. It would be very strange if a decision by someone’s co-conspirator to rat them out, unprompted by the government, would nevertheless subject the government to reasonableness scrutiny, and presumptively require it to get a warrant.

The growing importance of electronic communications has put extra pressure on the third-party doctrine. Some scholars have argued that the existing third-party precedents should not be extended to electronic communications. In a similar spirit, Justice Sotomayor has written [in United States v. Jones (2012)] that the third-party doctrine “is ill suited to the digital age, in which people reveal a great deal of information about themselves to third parties in the course of carrying out mundane tasks.” The Court has announced that it wishes to proceed with caution in the whole area, and some have suggested that the Court has signaled to lower courts that prior third-party precedents are not fully applicable. . . .

The positive law model can help, though it would mean substantial revision to the third-party doctrine in its current categorical form. From the standpoint of positive law, the decisive question is whether the government has broken the law or relied on a governmental exemption from the law in obtaining information. That will frequently turn on the legal relationship between A and B and the legal obligations others have to honor that relationship.

If, for instance, A gives information to B, and B is under no legal duty to maintain confidentiality, B’s voluntary disclosure to the government does not violate the Fourth Amendment. If, on the other hand, A gives information to B, B agrees to a valid contract obligating him not to disclose the information to anyone else, and a government agent then bribes B to provide the information, the Fourth Amendment may be triggered, assuming such bribery amounts to tortious interference with contract. Likewise, if A gives information to B, and the government compels B to disclose the information or go to jail, or if the government somehow obtains the information from B in circumstances where an ordinary person would owe a duty to A not to receive, possess, or use the information — think of trade secrets and industrial espionage — the Fourth Amendment would be triggered.

As we’ve already indicated, application of the positive law model will frequently be context-specific and even jurisdiction-specific, so generalizations are perilous. But to generalize nonetheless, it will often be helpful to divide the third-party cases into those where the government compels the third party to reveal the information, and those 1186where the government induces the third party to do so. Compulsion is highly likely to trigger the Fourth Amendment’s protections, because there are few positive law contexts where private interlopers have the power to compel a third party to disclose information. Inducement, on the other hand, is something that private parties can often, but by no means always, legally do.

Finally, we note that the positive law model does happen to capture the intuition that electronic communications merit special treatment. The Wiretap Act and The Stored Communications Act, amended and enacted as part of the Electronic Communications Privacy Act, both provide generally applicable privacy protections for electronic communications. The Acts provide a special process, less than a warrant, for the government to demand information. But the positive law model requires Fourth Amendment scrutiny for such government exceptions. Such an exemption from the generally applicable positive law of privacy must be pursuant to a warrant or otherwise survive Fourth Amendment reasonableness scrutiny.

This provides the starting framework for answering pending questions about the reasonable expectation of privacy in various electronic communications. One such controversy is over the reasonable expectation of privacy in historical cell-site data. Such data is a “record or other information pertaining to a subscriber . . . or customer” that does not include “the contents of communications.” Service providers can voluntarily choose to provide this noncontent information to the public at large (to anybody other than a “governmental entity”). This means that it is not a Fourth Amendment search or seizure for the government to ask for and receive this information voluntarily.

By contrast, private parties cannot compel this information to be turned over, so government compulsion of such information would trigger Fourth Amendment scrutiny. This suggests that the Fourth Circuit panel opinion in Graham was correct to recognize that the compelled disclosure of cell-site data triggers Fourth Amendment scrutiny. However the court’s statement that “the government conducts a search under the Fourth Amendment when it obtains and inspects a cell phone user’s historical [cell-site data] for an extended period of time” is a little too broad under the positive law model, because it does not distinguish voluntary from compelled disclosures. And it is also a little too narrow, because it relies on the duration of the inspection, not the character of the disclosure.

Electronic content information receives still more protection under the positive law model. Providers cannot disclose it to the general public even voluntarily. Outside of a few narrow exceptions, providers need the consent of one of the communicating parties to disclose it. This means that the contents of email should generally retain Fourth Amendment protection under the positive law model, contrary to what the most exuberant applications of the third-party doctrine would suggest.

This analysis is just illustrative. The relevant statutes are complicated, and their coverage is incomplete. But we think it shows that the positive law model can and should replace the third-party doctrine — and gives some sense of how the model would handle the special and urgent problem of privacy in digital information. . . .
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IV. Conclusion

For half a century, Fourth Amendment law has marched ahead under the banner of the reasonable expectation of privacy, seemingly oblivious to overwhelming force arrayed against it. The test is ambiguous, ahistorical, unpredictable, and fundamentally un-legal. Its survival is surely a function of one of its greatest defects: the highly contextual and subjective analysis it entails makes it difficult to identify clear errors. On the rare occasions where it has been used to establish clear rules, the results have been howlers (think again of the third-party doctrine).

The positive law model offers much more. It is conceptually clear, theoretically sound, less subjective, more legal, and responsive both to social fact and technological change. As we have said, the positive law model provides considerable protection to interests in privacy, but it does so indirectly, reflecting the conviction that the Fourth Amendment has a bigger aim at heart: protection from abuse of official power. Governmental super-session of general law presents a more fundamental threat to individual freedom and autonomy than invasions of privacy alone, though the two often overlap, as famous dystopian novels remind us. We therefore urge a greater recognition of the principle at the core of the Fourth Amendment.

The argument we have made draws upon constitutional history while creating a flexible legal model capable of adapting to new technologies and present needs. So much of constitutional law is consumed by methodological debates, but it is a happy accident that the positive law model does not create the usual disconnect between originalist interpretation and an approach to constitutional law centered on contemporary sensibilities. There is no need to modify the fundamental doctrine embodied in the Fourth Amendment and update it for modern life. The same rule — that actions by government officials in derogation of general law require special scrutiny — is as readily applied today as at the time the Fourth (and Fourteenth) Amendment was adopted. The content of positive law has surely changed in many ways, but the overarching constitutional principle has not. On the threshold of a revolution in Fourth Amendment law eight decades ago, Felix Frankfurter wrote that “[o]ur own days furnish solemn reminders that police and prosecutors and occasionally even judges will, if allowed, employ illegality and yield to passion, with the same justification of furthering the public weal as their predecessors relied upon for the brutalities of the seventeenth and eighteenth centuries.” The observation that the Fourth Amendment should confront police “illegality” is timeless. The time to take it seriously is now.








	* For one such proposal, see Randy E. Barnett, Resolving the Dilemma of the Exclusionary Rule: An Application of Restitutive Principles of Justice, 32 Emory L.J. 937 (1983) (comparing the deterrent effect of the exclusionary rule with a system by which any victim of police misconduct can collect monetary compensation, regardless of whether or not they were ever charged with a crime).

	3 Other issues have been raised on this appeal but, in the view we have taken of the case, they need not be decided. Although appellant chose to urge what may have appeared to be the surer ground for favorable disposition and did not insist that Wolf be overruled, the amicus curiae, who was also permitted to participate in the oral argument, did urge the Court to overrule Wolf.

	4 “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized.”

	5 The close connection between the concepts later embodied in these two Amendments had been noted at least as early as 1765 by Lord Camden, on whose opinion in Entick v. Carrington, the Boyd court drew heavily. Lord Camden had noted:

“It is very certain, that the law obligeth no man to accuse himself; because the necessary means of compelling self-accusation, falling upon the innocent as well as the guilty, would be both cruel and unjust; and it should seem, that search for evidence is disallowed upon the same principle. There too the innocent would be confounded with the guilty.”




	12 My Brother Stewart concurs in the Court’s judgment on grounds which have nothing to do with Wolf.

	1 Later in the petition for habeas corpus, signed and apparently prepared by petitioner himself, he stated, “I, Clarence Earl Gideon, claim that I was denied the rights of the 4th, 5th and 14th amendments of the Bill of Rights.”

	* [The Supreme Court appointed Abe Fortas to represent Gideon. Fortas would later serve on the Supreme Court. — Eds.]

	4 Gitlow v. New York (1925) (speech and press) . . . Cantwell v. Connecticut (1940) (religion). . . .

	5 Chicago, B. & Q.R. Co. v. Chicago (1897).

	6 Wolf v. Colorado (1949) . . . Mapp v. Ohio (1961).

	3 Beauharnais v. Illinois (1952). Cf. the opinions of Justices Holmes and Brandeis in Gitlow v. New York (1925), and Whitney v. California (1927).

	6 Palko v. Connecticut (1937).

	44 If an individual indicates his desire to remain silent, but has an attorney present, there may be some circumstances in which further questioning would be permissible. In the absence of evidence of overbearing, statements then made in the presence of counsel might be free of the compelling influence of the interrogation process and might fairly be construed as a waiver of the privilege for purposes of these statements.

	48 In accordance with our holdings today and in Escobedo v. Illinois, Crooker v. California (1958) and Cicenia v. Lagay (1958), are not to be followed.

	49 In quoting the above from the dissenting opinion of Mr. Justice Brandeis we, of course, do not intend to pass on the constitutional questions involved in the Olmstead case. [One year later, the Court would overrule Olmstead in Katz v. United States (1967). — Eds.]

	4 In my view there is “no significant support” in our cases for the holding of the Court today that the Fifth Amendment privilege, in effect, forbids custodial interrogation. . . .

	9 I lay aside Escobedo itself; it contains no reasoning or even general conclusions addressed to the Fifth Amendment and indeed its citation in this regard seems surprising in view of Escobedo’s primary reliance on the Sixth Amendment.

	1 Of course the Court does not deny that it is departing from prior precedent; it expressly overrules Crooker and Cicenia, and it acknowledges that in the instant “cases we might not find the defendants’ statements to have been involuntary in traditional terms.”

	4 Griswold v. Connecticut (1965) (Black, J., dissenting) (“The average man would very likely not have his feelings soothed any more by having his property seized openly than by having it seized privately and by stealth. . . . And a person can be just as much, if not more, irritated, annoyed and injured by an unceremonious public arrest by a policeman as he is by a seizure in the privacy of his office or home.”).

	5 The First Amendment, for example, imposes limitations upon governmental abridgment of “freedom to associate and privacy in one’s associations.” NAACP v. State of Alabama (1963). The Third Amendment’s prohibition against the unconsented peacetime quartering of soldiers protects another aspect of privacy from governmental intrusion. To some extent, the Fifth Amendment too “reflects the Constitution’s concern for . . . the right of each individual ‘to a private enclave where he may lead a private life.’” Tehan v. United States ex rel. Shott (1966). Virtually every governmental action interferes with personal privacy to some degree. The question in each case is whether that interference violates a command of the United States Constitution.

	6 Warren & Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890).

	7 Kovacs v. Cooper (1949).

	8 In support of their respective claims, the parties have compiled competing lists of “protected areas” for our consideration. It appears to be common ground that a private home is such an area, Weeks v. United States (1914), but that an open field is not. Hester v. United States (1924). . . .

	9 It is true that this Court has occasionally described its conclusions in terms of “constitutionally protected areas” but we have never suggested that this concept can serve as a talismanic solution to every Fourth Amendment problem.

	14 Based upon their previous visual observations of the petitioner, the agents correctly predicted that he would use the telephone booth for several minutes at approximately the same time each morning. The petitioner was subjected to electronic surveillance only during this predetermined period. Six recordings, averaging some three minutes each, were obtained and admitted in evidence. They preserved the petitioner’s end of conversations covering the placing of bets and the receipt of wagering information.

	15 On the single occasion when the statements of another person were inadvertently intercepted, the agents refrained from listening to them.

	23 Whether safeguards other than prior authorization by a magistrate would satisfy the Fourth Amendment in a situation involving the national security is a question not presented by this case.

	2 . . . Following the grant of the writ upon this joint petition, Chilton died. Thus, only Terry’s conviction is here for review.

	16 We thus decide nothing today concerning the constitutional propriety of an investigative “seizure” upon less than probable cause for purposes of “detention” and/or interrogation. Obviously, not all personal intercourse between policemen and citizens involves “seizures” of persons. Only when the officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen may we conclude that a “seizure” has occurred. . . .

	18 This demand for specificity in the information upon which police action is predicated is the central teaching of this Court’s Fourth Amendment jurisprudence.

	1 The meaning of “probable cause” has been developed in cases where an officer has reasonable grounds to believe that a crime has been or is being committed. . . . Police officers need not wait until they see a person actually commit a crime before they are able to “seize” that person. Respect for our constitutional system and personal liberty demands in return, however, that such a “seizure” be made only upon “probable cause.” 3 This Court has always used the language of “probable cause” in determining the constitutionality of an arrest without a warrant. . . .

	6 Researchers have only recently begun to study extensively the effects of the exclusionary rule on the disposition of felony arrests. One study suggests that the rule results in the nonprosecution or nonconviction of between 0.6% and 2.35% of individuals arrested for felonies. The estimates are higher for particular crimes the prosecution of which depends heavily on physical evidence. Thus, the cumulative loss due to nonprosecution or nonconviction of individuals arrested on felony drug charges is probably in the range of 2.8% to 7.1%. . . . The exclusionary rule also has been found to affect the plea-bargaining process. Many of these researchers have concluded that the impact of the exclusionary rule is insubstantial, but the small percentages with which they deal mask a large absolute number of felons who are released because the cases against them were based in part on illegal searches or seizures. . . . Because we find that the rule can have no substantial deterrent effect in the sorts of situations under consideration in this case, we conclude that it cannot pay its way in those situations.

	11 Members of the Court have, however, urged reconsideration of the scope of the exclusionary rule. See, e.g., Stone v. Powell (1976) (Burger, C.J., concurring); id. (White, J., dissenting); Illinois v. Gates (White, J., concurring in judgment); Brown v. Illinois (1975) (Powell, J., concurring in part); Schneckloth v. Bustamonte (1973) (Powell, J., concurring); California v. Minjares (1979) (Rehnquist, J., dissenting from denial of stay).

	14 Although there are assertions that some magistrates become rubber stamps for the police and others may be unable effectively to screen police conduct, we are not convinced that this is a problem of major proportions.1 While our cases have long interpreted the Due Process and Self-Incrimination Clauses to require that a suspect be accorded a fair trial free from coerced testimony, our application of those Clauses to the context of custodial police interrogation is relatively recent because the routine practice of such interrogation is itself a relatively new development. See, e.g., Miranda.

	2 The dissent’s repeated assertion that the thermal imaging did not obtain information regarding the interior of the home is simply inaccurate. A thermal imager reveals the relative heat of various rooms in the home. The dissent may not find that information particularly private or important, but there is no basis for saying it is not information regarding the interior of the home. The dissent’s comparison of the thermal imaging to various circumstances in which outside observers might be able to perceive, without technology, the heat of the home — for example, by observing snowmelt on the roof — is quite irrelevant. The fact that equivalent information could sometimes be obtained by other means does not make lawful the use of means that violate the Fourth Amendment. The police might, for example, learn how many people are in a particular house by setting up year-round surveillance; but that does not make breaking and entering to find out the same information lawful. In any event, on the night of January 16, 1992, no outside observer could have discerned the relative heat of Kyllo’s home without thermal imaging.

	2 The dissent’s repeated assertion that the thermal imaging did not obtain information regarding the interior of the home, is simply inaccurate. A thermal imager reveals the relative heat of various rooms in the home. The dissent may not find that information particularly private or important, but there is no basis for saying it is not information regarding the interior of the home. . . . .

	3 The ability to “see” through walls and other opaque barriers is a clear, and scientifically feasible, goal of law enforcement research and development. . . . [A]“Radar-Based Through-the-Wall Surveillance System,” “Handheld Ultrasound Through the Wall Surveillance,” and a “Radar Flashlight” that “will enable law enforcement officers to detect individuals through interior building walls.” Some devices may emit low levels of radiation that travel “through-the-wall,” but others, such as more sophisticated thermal-imaging devices, are entirely passive, or “off-the-wall” as the dissent puts it.

	6 The dissent argues that we have injected potential uncertainty into the constitutional analysis by noting that whether or not the technology is in general public use may be a factor. That quarrel, however, is not with us but with this Court’s precedent. Given that we can quite confidently say that thermal imaging is not “routine,” we decline in this case to reexamine that factor.

	6 The use of the latter device would be constitutional given Smith v. Maryland (1979), which upheld the use of pen registers to record numbers dialed on a phone because, unlike “the listening device employed in Katz . . . pen registers do not acquire the contents of communications.”

	3 These sources — especially Raleigh’s trial — refute The Chief Justice’s assertion, that the right of confrontation was not particularly concerned with unsworn testimonial statements. . . . Any attempt to determine the application of a constitutional provision to a phenomenon that did not exist at the time of its adoption (here, allegedly, admissible unsworn testimony) involves some degree of estimation — what The Chief Justice calls use of a “proxy” — but that is hardly a reason not to make the estimation as accurate as possible. Even if, as The Chief Justice mistakenly asserts, there were no direct evidence of how the Sixth Amendment originally applied to unsworn testimony, there is no doubt what its application would have been.

	5 The Chief Justice claims that English law’s treatment of testimonial statements was inconsistent at the time of the framing, but the examples he cites relate to examinations under the Marian statutes. . . . In short, none of The Chief Justice’s sources shows that the law in 1791 was unsettled even as to examinations by justices of the peace under the Marian statutes. More importantly, however, even if the statutory rule in 1791 were in doubt, the numerous early state-court decisions make abundantly clear that the Sixth Amendment incorporated the common-law right of confrontation and not any exceptions the Marian statutes supposedly carved out from it.

	9 The Chief Justice complains that our prior decisions have “never drawn a distinction” like the one we now draw . . . citing in particular United States v. Burr (CC Va. 1807) (Marshall, C.J.). But nothing in these cases contradicts our holding in any way. . . . As to Burr, we disagree with The Chief Justice’s reading of the case. Although Chief Justice Marshall made one passing reference to the Confrontation Clause, the case was fundamentally about the hearsay rules governing statements in furtherance of a conspiracy. . . . Nothing in the opinion concedes exceptions to the Confrontation Clause’s exclusion of testimonial statements as we use the term. The Chief Justice fails to identify a single case, where we have admitted testimonial statements based on indicia of reliability other than a prior opportunity for cross-examination. If nothing else, the test we announce is an empirically accurate explanation of the results our cases have reached. Finally, we reiterate that, when the declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use of his prior testimonial statements. It is therefore irrelevant that the reliability of some out-of-court statements “‘cannot be replicated, even if the declarant testifies to the same matters in court.’” The Clause does not bar admission of a statement so long as the declarant is present at trial to defend or explain it. (The Clause also does not bar the use of testimonial statements for purposes other than establishing the truth of the matter asserted. See Tennessee v. Street (1985).)10 We acknowledge The Chief Justice’s objection, that our refusal to articulate a comprehensive definition in this case will cause interim uncertainty. But it can hardly be any worse than the status quo. The difference is that the Roberts test is inherently, and therefore permanently, unpredictable.

	4 The fact that the prosecution introduced an unsworn examination in 1603 at Sir Walter Raleigh’s trial, as the Court notes, says little about the Court’s distinction between testimonial and nontestimonial statements. . . . My point is not that the Confrontation Clause does not reach these statements, but rather that it is far from clear that courts in the late 18th century would have treated unsworn statements, even testimonial ones, the same as sworn statements.

	3 Justice Alito’s concurrence (hereinafter concurrence) doubts the wisdom of our approach because “it is almost impossible to think of late-18th-century situations that are analogous to what took place in this case.” But in fact it posits a situation that is not far afield — a constable’s concealing himself in the target’s coach in order to track its movements. There is no doubt that the information gained by that trespassory activity would be the product of an unlawful search — whether that information consisted of the conversations occurring in the coach, or of the destinations to which the coach traveled. In any case, it is quite irrelevant whether there was an 18th-century analog. Whatever new methods of investigation may be devised, our task, at a minimum, is to decide whether the action in question would have constituted a “search” within the original meaning of the Fourth Amendment. Where, as here, the Government obtains information by physically intruding on a constitutionally protected area, such a search has undoubtedly occurred.

	4 Thus, the concurrence’s attempt to recast Alderman as meaning that individuals have a “legitimate expectation of privacy in all conversations that [take] place under their roof,” is foreclosed by the Court’s opinion. The Court took as a given that the homeowner’s “conversational privacy” had not been violated.

	5 The concurrence notes that post-Katz we have explained that “‘an actual trespass is neither necessary nor sufficient to establish a constitutional violation.’” Post (quoting United States v. Karo (1984)). That is undoubtedly true, and undoubtedly irrelevant. Karo was considering whether a seizure occurred, and as the concurrence explains, a seizure of property occurs, not when there is a trespass, but “when there is some meaningful interference with an individual’s possessory interests in that property.” Likewise with a search. Trespass alone does not qualify, but there must be conjoined with that what was present here: an attempt to find something or to obtain information. Related to this, and similarly irrelevant, is the concurrence’s point that, if analyzed separately, neither the installation of the device nor its use would constitute a Fourth Amendment search. Of course not. A trespass on “houses” or “effects,” or a Katz invasion of privacy, is not alone a search unless it is done to obtain information; and the obtaining of information is not alone a search unless it is achieved by such a trespass or invasion of privacy.

	2 At common law, a suit for trespass to chattels could be maintained if there was a violation of “the dignitary interest in the inviolability of chattels,” but today there must be “some actual damage to the chattel before the action can be maintained.” Here, there was no actual damage to the vehicle to which the GPS device was attached.

	3 The Court suggests that something like this might have occurred in 1791, but this would have required either a gigantic coach, a very tiny constable, or both — not to mention a constable with incredible fortitude and patience.

	1 Justice Kennedy believes that there is such a rubric — the “property-based concepts” that Katz purported to move beyond. But while property rights are often informative, our cases by no means suggest that such an interest is “fundamental” or “dispositive” in determining which expectations of privacy are legitimate. Justice Thomas (and to a large extent Justice Gorsuch) would have us abandon Katz and return to an exclusively property-based approach. Katz of course “discredited” the “premise that property interests control,” and we have repeatedly emphasized that privacy interests do not rise or fall with property rights, see, e.g., United States v. Jones (2012) (refusing to “make trespass the exclusive test”); Kyllo v. United States (2001) (“We have since decoupled violation of a person’s Fourth Amendment rights from trespassory violation of his property.”). Neither party has asked the Court to reconsider Katz in this case.2 Justice Kennedy argues that this case is in a different category from Jones and the dragnet-type practices posited in Knotts because the disclosure of the cell-site records was subject to “judicial authorization.” That line of argument conflates the threshold question whether a “search” has occurred with the separate matter of whether the search was reasonable. The subpoena process set forth in the Stored Communications Act does not determine a target’s expectation of privacy. And in any event, neither Jones nor Knotts purported to resolve the question of what authorization may be required to conduct such electronic surveillance techniques.

	4 Justice Gorsuch faults us for not promulgating a complete code addressing the manifold situations that may be presented by this new technology — under a constitutional provision turning on what is “reasonable,” no less. Like Justice Gorsuch, we “do not begin to claim all the answers today,” and therefore decide no more than the case before us.

	1 Justice Brandeis authored the principal dissent in Olmstead. He consulted the “underlying purpose,” rather than “the words of the [Fourth] Amendment,” to conclude that the wiretap was a search. In Justice Brandeis’ view, the Framers “recognized the significance of man’s spiritual nature, of his feelings and of his intellect” and “sought to protect Americans in their beliefs, their thoughts, their emotions and their sensations.” Thus, “every unjustifiable intrusion by the Government upon the privacy of the individual, whatever the means employed,” should constitute an unreasonable search under the Fourth Amendment.

	* [Harvey A. Schneider, the attorney who argued Katz, told his story in Katz v. United States: The Untold Story, 40 McGeorge L. Rev. (2016) (“As I ruminated about the Katz case, I reflected on my Torts class, especially the tort of negligence. I remembered we were taught that negligence was doing what a reasonable man would not do or failing to do what a reasonable man would do. We called the reasonable man TARM (The Average Reasonable Man). Then it hit me. We (both the Court and the attorneys) had it all wrong. The test for determining whether Katz’s communications had been constitutionally seized was not whether the FBI agents engaged in a trespass (a theory that the Court had already abandoned) or whether a public telephone booth was a constitutionally protected area. Rather, the test was whether a reasonable person (TARM) could have expected his communication to be private.”). — Eds.]

	4 Corpus of Historical American English, https://corpus.byu.edu/coha; Google Books (American), https://googlebooks.byu.edu/x.asp; Corpus of Founding Era American English, https://lawncl.byu.edu/cofea.

	* See Laura K. Donohue, The Original Fourth Amendment, 83 U. Chi. L. Rev. 1181, 1192-1193 (2016) (“What ‘unreasonable’ meant in the seventeenth century was ‘against reason,’ which translated into ‘against the reason of the common law.’ Warrantless entry, as well as general warrants (warrants that failed to specify the person, crime, or place to be searched), violated the reason of the common law and were therefore unreasonable. . . . [T]he clause did not mean what it has come to be understood as meaning in a relativistic sense: an evaluation of what could be considered more or less reasonable. This interpretation untethers the Fourth Amendment from its original meaning, undermining rights that the Framers sought to protect.”).
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PART VII THE TAKINGS CLAUSE OF THE FIFTH AMENDMENT
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CHAPTER 15 Taking Private Property for Public Use

ASSIGNMENT 1

The Fifth Amendment ends with the following clause: “nor shall private property be taken for public use, without just compensation.” In Barron v. Baltimore (1833), the Supreme Court held that the Takings Clause only restricted the federal government’s powers. Recent scholarship, however, has revealed that Congress did not claim to have the power to take property within a state until the 1860s.1 Rather, Congress only had the authority to seize property in federal enclaves, such as the District of Columbia and other territories. The Property Clause delegates to Congress the “Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States.” Article IV, Section 3, Clause 2.

The Supreme Court did not recognize the existence of a federal takings power within a state until Kohl v. United States (1875). For the first seventy years after the ratification of the Constitution, the federal government did not acquire land on its own. Rather, Congress asked the state legislatures to seize the land using their power of eminent domain. Perhaps this history explains why, “unlike every other clause in the First Congress’s proposed Bill [of Rights], the just-compensation restriction was not put forth in any form by any of the state ratifying conventions.”2 If the federal government lacked 1192the power to take property within a state, the states were not likely to have been concerned about Congress’s limited power over property in the District of Columbia and in the territories.

The first eight amendments, now known as the Bill of Rights, did not limit a state’s police power. This dynamic would change following the ratification of the Fourteenth Amendment. Chicago, Burlington & Quincy Railroad Company v. City of Chicago (1897) held that the state violates the Due Process Clause of the Fourteenth Amendment when it takes property for public use without providing just compensation. That decision did not even cite the Takings Clause of the Fifth Amendment. Yet, under modern doctrine, the Takings Clause of the Fifth Amendment has been deemed incorporated into the Due Process Clause of the Fourteenth Amendment. This incorporated right, like most of the other rights in the first eight amendments, now limits the states’ police powers.

The twelve words of the Takings Clause raise four distinct legal questions. What is the meaning of (1) “property,” (2) a “tak[ing],” (3) “public use,” and (4) “just compensation”? This chapter will focus on the second and third questions.

When the state “take[s]” private property, it must provide “just compensation.” When the state uses its police power to regulate property, however, the government does not need to provide “just compensation.” How do we distinguish between a taking (which requires just compensation) and an exercise of the police power (which does not)? In some cases, it is fairly obvious when the government takes property. For example, in Kelo v. City of New London (2005), the government exercised its power of “eminent domain” to quite literally take Susette Kelo’s home. In that case, there was unquestionably a physical taking for purposes of the Fifth Amendment.

What happens, however, when a regulation merely reduces the value of property by limiting how the land can be used? Does such a reduction, or diminution, in value constitute a regulatory taking? Or, is the state merely exercising its police power? The answer is complicated because the Supreme Court has not provided a clear definition of a taking.


A. WHAT IS A “TAKING”?

The Takings Clause differs from the other “substantive” constitutional rights discussed in previous chapters. Other provisions, such as the First Amendment, prohibit the infringement of a right altogether. The Takings Clause, however, implies — though it does not say — that private property may be taken for public use, provided just compensation is given. In other words, the Takings Clause specifies a remedy for a justified deprivation of a fundamental right to private property. As a result, this framework places a premium on identifying when there is a “taking” of private property, for which an owner is entitled to compensation. In contrast, a normal exercise of the police power does not ordinarily require compensation. The Supreme Court has struggled to distinguish between a taking (which does require just compensation) and an exercise of the police power (which does not require just compensation). The first case, Pennsylvania Coal Co. v. Mahon, attempted to draw this line.
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STUDY GUIDE


	Throughout this chapter, consider the relationship between the Takings Clause and the police power of the states.

	Is all private property held subject to the exercise of the police power of states? If state action could be considered a legitimate exercise of its police power, would compensation ever be required?

	Does the government compensate those whose property is seized as contraband? And if the government is not acting within its police power, then shouldn’t its action be enjoined altogether, rather than being allowed provided compensation is given?

	It is difficult to reconcile the Takings Clause and the police power. Does this difficulty suggest the need for a better theory of the police power?

	Pennsylvania Coal Co. v. Mahon articulates the so-called regulatory takings doctrine. Is this doctrine consistent with the original meaning of the Constitution? Is the government required to provide compensation when an owner keeps his property, albeit with a reduced value?

	Justice Holmes wrote the majority opinion in Penn Coal. He found, “The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” How far is “too far”?

	Justice Brandeis dissented in Penn Coal. He explained that courts should be concerned “with value not of the coal alone, but with the value of the whole property.” What is the correct denominator for takings cases?





Pennsylvania Coal Co. v. Mahon 260 U.S. 393 (1922)
[image: ] Video on CasebookConnect.com

Mr. Justice Holmes delivered the opinion of the Court.

This is a bill in equity brought by the defendants in error to prevent the Pennsylvania Coal Company from mining under their property in such way as to remove the supports and cause a subsidence of the surface and of their house. The bill sets out a deed executed by the Coal Company in 1878, under which the plaintiffs claim. The deed conveys the surface but in express terms reserves the right to remove all the coal under the same and the grantee takes the premises with the risk and waives all claim for damages that may arise from mining out the coal. But the plaintiffs say that whatever may have been the Coal Company’s rights, they were taken away by an Act of Pennsylvania, approved May 27, 1921, commonly known there as the Kohler Act. The Court of Common Pleas found that if not restrained the defendant would cause the damage to prevent which the bill was brought but denied an injunction, holding that the statute if applied to this case would be unconstitutional. On appeal the Supreme Court of the State agreed that the defendant 1194had contract and property rights protected by the Constitution of the United States, but held that the statute was a legitimate exercise of the police power and directed a decree for the plaintiffs. A writ of error was granted bringing the case to this Court.

The statute forbids the mining of anthracite coal in such way as to cause the subsidence of, among other things, any structure used as a human habitation, with certain exceptions, including among them land where the surface is owned by the owner of the underlying coal and is distant more than one hundred and fifty feet from any improved property belonging to any other person. As applied to this case the statute is admitted to destroy previously existing rights of property and contract. The question is whether the police power can be stretched so far.

Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law. As long recognized some values are enjoyed under an implied limitation and must yield to the police power. But obviously the implied limitation must have its limits or the contract and due process clauses are gone. One fact for consideration in determining such limits is the extent of the diminution. When it reaches a certain magnitude, in most if not in all cases there must be an exercise of eminent domain and compensation to sustain the act. So the question depends upon the particular facts. The greatest weight is given to the judgment of the legislature but it always is open to interested parties to contend that the legislature has gone beyond its constitutional power.

This is the case of a single private house. No doubt there is a public interest even in this, as there is in every purchase and sale and in all that happens within the commonwealth. Some existing rights may be modified even in such a case. But usually in ordinary private affairs the public interest does not warrant much of this kind of interference. A source of damage to such a house is not a public nuisance even if similar damage is inflicted on others in different places. The damage is not common or public. The extent of the public interest is shown by the statute to be limited, since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal. Furthermore, it is not justified as a protection of personal safety. That could be provided for by notice. Indeed the very foundation of this bill is that the defendant gave timely notice of its intent to mine under the house. On the other hand the extent of the taking is great. It purports to abolish what is recognized in Pennsylvania as an estate in land — a very valuable estate — and what is declared by the court below to be a contract hitherto binding the plaintiffs. If we were called upon to deal with the plaintiffs’ position alone we should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a destruction of the defendant’s constitutionally protected rights.

But the case has been treated as one in which the general validity of the act should be discussed. . . . It is our opinion that the act cannot be sustained as an exercise of the police power, so far as it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved. . . . What makes the right to mine coal valuable is that it can be exercised with profit. To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it. This we think that we are warranted in assuming that the statute does.

It is true that in Plymouth Coal Co. v. Pennsylvania (1914), it was held competent for the legislature to require a pillar of coal to be left along the line of adjoining property, that 1195with the pillar on the other side of the line would be a barrier sufficient for the safety of the employees of either mine in case the other should be abandoned and allowed to fill with water. But that was a requirement for the safety of employees invited into the mine, and secured an average reciprocity of advantage that has been recognized as a justification of various laws.

The rights of the public in a street purchased or laid out by eminent domain are those that it has paid for. If in any case its representatives have been so short-sighted as to acquire only surface rights without the right of support we see no more authority for supplying the latter without compensation than there was for taking the right of way in the first place and refusing to pay for it because the public wanted it very much. The protection of private property in the Fifth Amendment presupposes that it is wanted for public use, but provides that it shall not be taken for such use without compensation. . . . When this seemingly absolute protection is found to be qualified by the police power, the natural tendency of human nature is to extend the qualification more and more until at last private property disappears. But that cannot be accomplished in this way under the Constitution of the United States.

The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking. It may be doubted how far exceptional cases, like the blowing up of a house to stop a conflagration, go — and if they go beyond the general rule, whether they do not stand as much upon tradition as upon principle. In general it is not plain that a man’s misfortunes or necessities will justify his shifting the damages to his neighbor’s shoulders. We are in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. As we already have said this is a question of degree — and therefore cannot be disposed of by general propositions. But we regard this as going beyond any of the cases decided by this Court. . . .

We assume, of course, that the statute was passed upon the conviction that an exigency existed that would warrant it, and we assume that an exigency exists that would warrant the exercise of eminent domain. But the question at bottom is upon whom the loss of the changes desired should fall. So far as private persons or communities have seen fit to take the risk of acquiring only surface rights, we cannot see that the fact that their risk has become a danger warrants the giving to them greater rights than they bought.

Mr. Justice Brandeis, dissenting.

. . . It is said that one fact for consideration in determining whether the limits of the police power have been exceeded is the extent of the resulting diminution in value, and that here the restriction destroys existing rights of property and contract. But values are relative. If we are to consider the value of the coal kept in place by the restriction, we should compare it with the value of all other parts of the land. That is, with the value not of the coal alone, but with the value of the whole property. The rights of an owner as against the public are not increased by dividing the interests in his property into surface and subsoil. The sum of the rights in the parts cannot be greater than the rights in the whole. The estate of an owner in land is grandiloquently described as extending ab orco usque ad coelom [“from Hades all the way to Heaven” — Eds.].
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But I suppose no one would contend that by selling his interest above 100 feet from the surface he could prevent the state from limiting, by the police power, the height of structures in a city. And why should a sale of underground rights bar the state’s power? For aught that appears the value of the coal kept in place by the restriction may be negligible as compared with the value of the whole property, or even as compared with that part of it which is represented by the coal remaining in place and which may be extracted despite the statute. Ordinarily a police regulation, general in operation, will not be held void as to a particular property, although proof is offered that owing to conditions peculiar to it the restriction could not reasonably be applied. . . .

But even if the particular facts are to govern, the statute should, in my opinion be upheld in this case. For the defendant has failed to adduce any evidence from which it appears that to restrict its mining operations was an unreasonable exercise of the police power. Where the surface and the coal belong to the same person, self-interest would ordinarily prevent mining to such an extent as to cause a subsidence. It was, doubtless, for this reason that the Legislature, estimating the degrees of danger, deemed statutory restriction unnecessary for the public safety under such conditions.


STUDY GUIDE


	Nearly a century has elapsed since Penn Coal. During that period, the Supreme Court developed a complicated, and sometimes inconsistent approach to the Takings Clause. We include an excerpt from Murr v. Wisconsin. This recent decision provides a helpful summary of that doctrine.

	How does Murr v. Wisconsin define the “parcel as a whole”? What role does state law play in making that decision?

	Both Justice Kennedy’s majority opinion and Chief Justice Roberts’s dissent agreed that the petitioner should lose. How does Chief Justice Roberts’s analysis differ from that of the majority? What does the dissent make of the majority’s balancing test?

	Chief Justice Roberts dissented. He succinctly articulated one of the main theories why the government must provide “just compensation” when property is “taken”: “By securing such established property rights, the Takings Clause protects individuals from being forced to bear the full weight of actions that should be borne by the public at large.” In other words, if a taking “from one” is justified because it benefits “the many,” the many should have to pay for this benefit, rather than impose the cost wholly on the one.

	Justice Thomas also dissented. He concluded that the Takings Clause does not support claims for regulatory takings. Rather, the provision only restricts physical takings.

	Would the states be subject to a different restriction than the Takings Clause? Justice Thomas referenced the Privileges or Immunities Clause of the Fourteenth Amendment, which he analyzed in his concurring opinion in McDonald v. City of Chicago.
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Murr v. Wisconsin 137 S. Ct. 1933 (2017)

Justice Kennedy delivered the opinion of the Court.

The classic example of a property taking by the government is when the property has been occupied or otherwise seized. In the case now before the Court, petitioners contend that governmental entities took their real property — an undeveloped residential lot — not by some physical occupation but instead by enacting burdensome regulations that forbid its improvement or separate sale because it is classified as substandard in size. The relevant governmental entities are the respondents.

Against the background justifications for the challenged restrictions, respondents contend there is no regulatory taking because petitioners own an adjacent lot. The regulations, in effecting a merger of the property, permit the continued residential use of the property including for a single improvement to extend over both lots. This retained right of the landowner, respondents urge, is of sufficient offsetting value that the regulation is not severe enough to be a regulatory taking. To resolve the issue whether the landowners can insist on confining the analysis just to the lot in question, without regard to their ownership of the adjacent lot, it is necessary to discuss the background principles that define regulatory takings. . . .


II


A

The Takings Clause of the Fifth Amendment provides that private property shall not “be taken for public use, without just compensation.” The Clause is made applicable to the States through the Fourteenth Amendment. Chicago, B. & Q.R. Co. v. Chicago (1897). As this Court has recognized, the plain language of the Takings Clause “requires the payment of compensation whenever the government acquires private property for a public purpose,” see Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002), but it does not address in specific terms the imposition of regulatory burdens on private property. Indeed, “[p]rior to Justice Holmes’s exposition in Pennsylvania Coal Co. v. Mahon (1922), it was generally thought that the Takings Clause reached only a direct appropriation of property, or the functional equivalent of a practical ouster of the owner’s possession,” like the permanent flooding of property. Lucas v. South Carolina Coastal Council (1992); accord, Horne v. Department of Agriculture (2015); see also Loretto v. Teleprompter Manhattan CATV Corp. (1982). Mahon, however, initiated this Court’s regulatory takings jurisprudence, declaring that “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” A regulation, then, can be so burdensome as to become a taking, yet the Mahon Court did not formulate more detailed guidance for determining when this limit is reached.

In the near century since Mahon, the Court for the most part has refrained from elaborating this principle through definitive rules. This area of the law has been characterized by “ad hoc, factual inquiries, designed to allow careful examination and weighing 1198of all the relevant circumstances.” The Court has, however, stated two guidelines relevant here for determining when government regulation is so onerous that it constitutes a taking. First, “with certain qualifications . . . a regulation which ‘denies all economically beneficial or productive use of land’ will require compensation under the Takings Clause.” Palazzolo v. Rhode Island (2001) (quoting Lucas). Second, when a regulation impedes the use of property without depriving the owner of all economically beneficial use, a taking still may be found based on “a complex of factors,” including (1) the economic impact of the regulation on the claimant; (2) the extent to which the regulation has interfered with distinct investment-backed expectations; and (3) the character of the governmental action. Palazzolo (citing Penn Central Transp. Co. v. New York City (1978)).

By declaring that the denial of all economically beneficial use of land constitutes a regulatory taking, Lucas stated what it called a “categorical” rule. Even in Lucas, however, the Court included a caveat recognizing the relevance of state law and land-use customs: The complete deprivation of use will not require compensation if the challenged limitations “inhere . . . in the restrictions that background principles of the State’s law of property and nuisance already placed upon land ownership.”

A central dynamic of the Court’s regulatory takings jurisprudence, then, is its flexibility. This has been and remains a means to reconcile two competing objectives central to regulatory takings doctrine. One is the individual’s right to retain the interests and exercise the freedoms at the core of private property ownership. Property rights are necessary to preserve freedom, for property ownership empowers persons to shape and to plan their own destiny in a world where governments are always eager to do so for them. . . .



B

This case presents a question that is linked to the ultimate determination whether a regulatory taking has occurred: What is the proper unit of property against which to assess the effect of the challenged governmental action? Put another way, “[b]ecause our test for regulatory taking requires us to compare the value that has been taken from the property with the value that remains in the property, one of the critical questions is determining how to define the unit of property ‘whose value is to furnish the denominator of the fraction.’” Keystone Bituminous Coal Assn. v. DeBenedictis (1987).

Defining the property at the outset, however, should not necessarily preordain the outcome in every case. In some, though not all, cases the effect of the challenged regulation must be assessed and understood by the effect on the entire property held by the owner, rather than just some part of the property that, considered just on its own, has been diminished in value. This demonstrates the contrast between regulatory takings, where the goal is usually to determine how the challenged regulation affects the property’s value to the owner, and physical takings, where the impact of physical appropriation or occupation of the property will be evident.

While the Court has not set forth specific guidance on how to identify the relevant parcel for the regulatory taking inquiry, there are two concepts which the Court has indicated can be unduly narrow. First, the Court has declined to limit the parcel in an artificial manner to the portion of property targeted by the challenged regulation. In Penn Central, for example, the Court rejected a challenge to the denial of a permit to build 1199an office tower above Grand Central Terminal. The Court refused to measure the effect of the denial only against the “air rights” above the terminal, cautioning that “‘[t]aking’ jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated.” In a similar way, in Tahoe-Sierra, the Court refused to “effectively sever” the 32 months during which petitioners’ property was restricted by temporary moratoria on development “and then ask whether that segment ha[d] been taken in its entirety.” That was because “defining the property interest taken in terms of the very regulation being challenged is circular.” That approach would overstate the effect of regulation on property, turning “every delay” into a “total ban.”

The second concept about which the Court has expressed caution is the view that property rights under the Takings Clause should be coextensive with those under state law. Although property interests have their foundations in state law, the Palazzolo Court reversed a state court decision that rejected a takings challenge to regulations that predated the landowner’s acquisition of title. The Court explained that States do not have the unfettered authority to “shape and define property rights and reasonable investment-backed expectations,” leaving landowners without recourse against unreasonable regulations.

By the same measure, defining the parcel by reference to state law could defeat a challenge even to a state enactment that alters permitted uses of property in ways inconsistent with reasonable investment-backed expectations. For example, a State might enact a law that consolidates nonadjacent property owned by a single person or entity in different parts of the State and then imposes development limits on the aggregate set. If a court defined the parcel according to the state law requiring consolidation, this improperly would fortify the state law against a takings claim, because the court would look to the retained value in the property as a whole rather than considering whether individual holdings had lost all value.




III

As the foregoing discussion makes clear, no single consideration can supply the exclusive test for determining the denominator. Instead, courts must consider a number of factors. These include the treatment of the land under state and local law; the physical characteristics of the land; and the prospective value of the regulated land. The endeavor should determine whether reasonable expectations about property ownership would lead a landowner to anticipate that his holdings would be treated as one parcel, or, instead, as separate tracts. The inquiry is objective, and the reasonable expectations at issue derive from background customs and the whole of our legal tradition. Cf. Lucas (Kennedy, J., concurring) (“The expectations protected by the Constitution are based on objective rules and customs that can be understood as reasonable by all parties involved”).

First, courts should give substantial weight to the treatment of the land, in particular how it is bounded or divided, under state and local law. The reasonable expectations of an acquirer of land must acknowledge legitimate restrictions affecting his or her subsequent use and dispensation of the property. A valid takings claim will not evaporate just because a purchaser took title after the law was enacted. A reasonable restriction that predates a landowner’s acquisition, however, can be one of the objective factors that most 1200landowners would reasonably consider in forming fair expectations about their property. In a similar manner, a use restriction which is triggered only after, or because of, a change in ownership should also guide a court’s assessment of reasonable private expectations.

Second, courts must look to the physical characteristics of the landowner’s property. These include the physical relationship of any distinguishable tracts, the parcel’s topography, and the surrounding human and ecological environment. In particular, it may be relevant that the property is located in an area that is subject to, or likely to become subject to, environmental or other regulation. Cf. Lucas (Kennedy, J., concurring) (“Coastal property may present such unique concerns for a fragile land system that the State can go further in regulating its development and use than the common law of nuisance might otherwise permit”).

Third, courts should assess the value of the property under the challenged regulation, with special attention to the effect of burdened land on the value of other holdings. Though a use restriction may decrease the market value of the property, the effect may be tempered if the regulated land adds value to the remaining property, such as by increasing privacy, expanding recreational space, or preserving surrounding natural beauty. A law that limits use of a landowner’s small lot in one part of the city by reason of the landowner’s nonadjacent holdings elsewhere may decrease the market value of the small lot in an unmitigated fashion. The absence of a special relationship between the holdings may counsel against consideration of all the holdings as a single parcel, making the restrictive law susceptible to a takings challenge. On the other hand, if the landowner’s other property is adjacent to the small lot, the market value of the properties may well increase if their combination enables the expansion of a structure, or if development restraints for one part of the parcel protect the unobstructed skyline views of another part. That, in turn, may counsel in favor of treatment as a single parcel and may reveal the weakness of a regulatory takings challenge to the law.

State and federal courts have considerable experience in adjudicating regulatory takings claims that depart from these examples in various ways. The Court anticipates that in applying the test above they will continue to exercise care in this complex area. . . .

* * *

Like the ultimate question whether a regulation has gone too far, the question of the proper parcel in regulatory takings cases cannot be solved by any simple test. Courts must instead define the parcel in a manner that reflects reasonable expectations about the property. Courts must strive for consistency with the central purpose of the Takings Clause: to “bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.” [Armstrong v. United States (1960).] Treating the lot in question as a single parcel is legitimate for purposes of this takings inquiry, and this supports the conclusion that no regulatory taking occurred here.

Chief Justice Roberts, with whom Justice Thomas and Justice Alito join, dissenting.

Where the majority goes astray . . . is in concluding that the definition of the “private property” at issue in a case such as this turns on an elaborate test looking not only to state and local law, but also to (1) “the physical characteristics of the land,” (2) “the 1201prospective value of the regulated land,” (3) the “reasonable expectations” of the owner, and (4) “background customs and the whole of our legal tradition.” Our decisions have, time and again, declared that the Takings Clause protects private property rights as state law creates and defines them. By securing such established property rights, the Takings Clause protects individuals from being forced to bear the full weight of actions that should be borne by the public at large. The majority’s new, malleable definition of “private property” — adopted solely “for purposes of th[e] takings inquiry,” — undermines that protection.

I would stick with our traditional approach: State law defines the boundaries of distinct parcels of land, and those boundaries should determine the “private property” at issue in regulatory takings cases. Whether a regulation effects a taking of that property is a separate question, one in which common ownership of adjacent property may be taken into account. Because the majority departs from these settled principles, I respectfully dissent. . . .



I


B

Because a regulation amounts to a taking if it completely destroys a property’s productive use, there is an incentive for owners to define the relevant “private property” narrowly. This incentive threatens the careful balance between property rights and government authority that our regulatory takings doctrine strikes: Put in terms of the familiar “bundle” analogy, each “strand” in the bundle of rights that comes along with owning real property is a distinct property interest. If owners could define the relevant “private property” at issue as the specific “strand” that the challenged regulation affects, they could convert nearly all regulations into per se takings.

And so we do not allow it. In Penn Central Transportation Co. v. New York City, we held that property owners may not “establish a ‘taking’ simply by showing that they have been denied the ability to exploit a property interest.” In that case, the owner of Grand Central Terminal in New York City argued that a restriction on the owner’s ability to add an office building atop the station amounted to a taking of its air rights. We rejected that narrow definition of the “property” at issue, concluding that the correct unit of analysis was the owner’s “rights in the parcel as a whole.” “[W]here an owner possesses a full ‘bundle’ of property rights, the destruction of one strand of the bundle is not a taking, because the aggregate must be viewed in its entirety.” Andrus v. Allard (1979); see Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002).

The question presented in today’s case concerns the “parcel as a whole” language from Penn Central. This enigmatic phrase has created confusion about how to identify the relevant property in a regulatory takings case when the claimant owns more than one plot of land. Should the impact of the regulation be evaluated with respect to each individual plot, or with respect to adjacent plots grouped together as one unit? According to the majority, a court should answer this question by considering a number of facts about the land and the regulation at issue. The end result turns on whether those factors “would lead a landowner to anticipate that his holdings would be treated as one parcel, or, instead, as separate tracts.”
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I think the answer is far more straightforward: State laws define the boundaries of distinct units of land, and those boundaries should, in all but the most exceptional circumstances, determine the parcel at issue. Even in regulatory takings cases, the first step of the Takings Clause analysis is still to identify the relevant “private property.” States create property rights with respect to particular “things.” And in the context of real property, those “things” are horizontally bounded plots of land. Tahoe-Sierra. States may define those plots differently — some using metes and bounds, others using government surveys, recorded plats, or subdivision maps. But the definition of property draws the basic line between, as P.G. Wodehouse would put it, meum and tuum [“mine and thine” — Eds.]. The question of who owns what is pretty important. . . .

Following state property lines is also entirely consistent with Penn Central. Requiring consideration of the “parcel as a whole” is a response to the risk that owners will strategically pluck one strand from their bundle of property rights — such as the air rights at issue in Penn Central — and claim a complete taking based on that strand alone. That risk of strategic unbundling is not present when a legally distinct parcel is the basis of the regulatory takings claim. State law defines all of the interests that come along with owning a particular parcel, and both property owners and the government must take those rights as they find them.

The majority envisions that relying on state law will create other opportunities for “gamesmanship” by landowners and States: The former, it contends, “might seek to alter [lot] lines in anticipation of regulation,” while the latter might pass a law that “consolidates . . . property” to avoid a successful takings claim. But such obvious attempts to alter the legal landscape in anticipation of a lawsuit are unlikely and not particularly difficult to detect and disarm. We rejected the strategic splitting of property rights in Penn Central, and courts could do the same if faced with an attempt to create a takings-specific definition of “private property.”

Once the relevant property is identified, the real work begins. To decide whether the regulation at issue amounts to a “taking,” courts should focus on the effect of the regulation on the “private property” at issue. Adjacent land under common ownership may be relevant to that inquiry. The owner’s possession of such a nearby lot could, for instance, shed light on how the owner reasonably expected to use the parcel at issue before the regulation. If the court concludes that the government’s action amounts to a taking, principles of “just compensation” may also allow the owner to recover damages “with regard to a separate parcel” that is contiguous and used in conjunction with the parcel at issue.

In sum, the “parcel as a whole” requirement prevents a property owner from identifying a single “strand” in his bundle of property rights and claiming that interest has been taken. Allowing that strategic approach to defining “private property” would undermine the balance struck by our regulatory takings cases. Instead, state law creates distinct parcels of land and defines the rights that come along with owning those parcels. Those established bundles of rights should define the “private property” in regulatory takings cases. While ownership of contiguous properties may bear on whether a person’s plot has been “taken,” Penn Central provides no basis for disregarding state property lines when identifying the “parcel as a whole.” . . .
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I would be careful, however, to confine these considerations to the question whether the regulation constitutes a taking. As Alexander Hamilton explained, “the security of Property” is one of the “great object[s] of government.” The Takings Clause was adopted to ensure such security by protecting property rights as they exist under state law. Deciding whether a regulation has gone so far as to constitute a “taking” of one of those property rights is, properly enough, a fact-intensive task that relies “as much on the exercise of judgment as on the application of logic.” MacDonald, Sommer & Frates v. Yolo County (1986). But basing the definition of “property” on a judgment call, too, allows the government’s interests to warp the private rights that the Takings Clause is supposed to secure. I respectfully dissent.

Justice Thomas, dissenting.

I join The Chief Justice’s dissent because it correctly applies this Court’s regulatory takings precedents, which no party has asked us to reconsider. The Court, however, has never purported to ground those precedents in the Constitution as it was originally understood. In Pennsylvania Coal Co. v. Mahon (1922), the Court announced a “general rule” that “if regulation goes too far it will be recognized as a taking.” But we have since observed that, prior to Mahon, “it was generally thought that the Takings Clause reached only a ‘direct appropriation’ of property, Legal Tender Cases (1871), or the functional equivalent of a ‘practical ouster of [the owner’s] possession,’ Transportation Co. v. Chicago (1879).” Lucas v. South Carolina Coastal Council (1992). In my view, it would be desirable for us to take a fresh look at our regulatory takings jurisprudence, to see whether it can be grounded in the original public meaning of the Takings Clause of the Fifth Amendment or the Privileges or Immunities Clause of the Fourteenth Amendment. See generally Rappaport, Originalism and Regulatory Takings: Why the Fifth Amendment May Not Protect Against Regulatory Takings, But the Fourteenth Amendment May, 45 San Diego L. Rev. 729 (2008) (describing the debate among scholars over those questions).


STUDY GUIDE


	The Court concludes that “Whenever a regulation results in a physical appropriation of property, a per se taking has occurred, and Penn Central has no place.” Had the Court reached this conclusion before? Does Cedar Point narrow the scope of Penn Central?

	Why does the California access regulation effect a “per se physical taking”? Are the union organizers allowed on the property twenty-four hours a day, seven days a week? Is this regulation “intermittent” or “continuous”? How does the dissent respond to the majority’s holding?

	What is the Court’s distinction between a “physical taking” and a “use restriction”?

	Would the New Jersey Supreme Court’s ruling in State v. Shack (1971) violate the Fifth Amendment’s Takings Clause?
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Cedar Point Nursery v. Hassid 549 U.S. ___ (2021)

Chief Justice Roberts delivered the opinion of the Court.

A California regulation grants labor organizations a “right to take access” to an agricultural employer’s property in order to solicit support for unionization. Agricultural employers must allow union organizers onto their property for up to three hours per day, 120 days per year. The question presented is whether the access regulation constitutes a per se physical taking under the Fifth and Fourteenth Amendments.


I

The California Agricultural Labor Relations Act of 1975 gives agricultural employees a right to self-organization and makes it an unfair labor practice for employers to interfere with that right. The state Agricultural Labor Relations Board has promulgated a regulation providing, in its current form, that the self-organization rights of employees include “the right of access by union organizers to the premises of an agricultural employer for the purpose of meeting and talking with employees and soliciting their support.” Under the regulation, a labor organization may “take access” to an agricultural employer’s property for up to four 30-day periods in one calendar year. In order to take access, a labor organization must file a written notice with the Board and serve a copy on the employer. Two organizers per work crew (plus one additional organizer for every 15 workers over 30 workers in a crew) may enter the employer’s property for up to one hour before work, one hour during the lunch break, and one hour after work. Organizers may not engage in disruptive conduct, but are otherwise free to meet and talk with employees as they wish. Interference with organizers’ right of access may constitute an unfair labor practice, which can result in sanctions against the employer.

Cedar Point Nursery is a strawberry grower in northern California. It employs over 400 seasonal workers and around 100 full-time workers, none of whom live on the property. According to the complaint, in October 2015, at five o’clock one morning, members of the United Farm Workers entered Cedar Point’s property without prior notice. The organizers moved to the nursery’s trim shed, where hundreds of workers were preparing strawberry plants. Calling through bullhorns, the organizers disturbed operations, causing some workers to join the organizers in a protest and others to leave the worksite altogether. Cedar Point filed a charge against the union for taking access without giving notice. The union responded with a charge of its own, alleging that Cedar Point had committed an unfair labor practice.

Fowler Packing Company is a Fresno-based grower and shipper of table grapes and citrus. It has 1,800 to 2,500 employees in its field operations and around 500 in its packing facility. As with Cedar Point, none of Fowler’s workers live on the premises. In July 2015, organizers from the United Farm Workers attempted to take access to Fowler’s property, but the company blocked them from entering. The union filed an unfair labor practice charge against Fowler, which it later withdrew.

Believing that the union would likely attempt to enter their property again in the near future, the growers filed suit in Federal District Court against several Board members in 1205their official capacity. The growers argued that the access regulation effected an unconstitutional per se physical taking under the Fifth and Fourteenth Amendments by appropriating without compensation an easement for union organizers to enter their property. They requested declaratory and injunctive relief prohibiting the Board from enforcing the regulation against them.

The District Court denied the growers’ motion for a preliminary injunction and granted the Board’s motion to dismiss. . . . A divided panel of the Court of Appeals for the Ninth Circuit affirmed. . . . The Ninth Circuit denied rehearing en banc. Judge Ikuta dissented, joined by seven other judges. . . . We granted certiorari.



II


A

The Takings Clause of the Fifth Amendment, applicable to the States through the Fourteenth Amendment, provides: “[N]or shall private property be taken for public use, without just compensation.” The Founders recognized that the protection of private property is indispensable to the promotion of individual freedom. As John Adams tersely put it, “[p]roperty must be secured, or liberty cannot exist.” This Court agrees, having noted that protection of property rights is “necessary to preserve freedom” and “empowers persons to shape and to plan their own destiny in a world where governments are always eager to do so for them.” Murr v. Wisconsin (2017).

When the government physically acquires private property for a public use, the Takings Clause imposes a clear and categorical obligation to provide the owner with just compensation. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002). The Court’s physical takings jurisprudence is “as old as the Republic.” The government commits a physical taking when it uses its power of eminent domain to formally condemn property. See United States v. General Motors Corp. (1945); United States ex rel. TVA v. Powelson (1943). The same is true when the government physically takes possession of property without acquiring title to it. See United States v. Pewee Coal Co. (1951) (plurality opinion). And the government likewise effects a physical taking when it occupies property — say, by recurring flooding as a result of building a dam. See United States v. Cress (1917). These sorts of physical appropriations constitute the “clearest sort of taking,” Palazzolo v. Rhode Island (2001), and we assess them using a simple, per se rule: The government must pay for what it takes. See Tahoe-Sierra.

When the government, rather than appropriating private property for itself or a third party, instead imposes regulations that restrict an owner’s ability to use his own property, a different standard applies. Our jurisprudence governing such use restrictions has developed more recently. Before the 20th century, the Takings Clause was understood to be limited to physical appropriations of property. See Horne v. Department of Agriculture (2015); Legal Tender Cases (1871). In Pennsylvania Coal Co. v. Mahon (1922), however, the Court established the proposition that “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” This framework now applies to use restrictions as varied as zoning ordinances, Village of Euclid v. Ambler Realty Co. (1926), orders barring the mining of gold, United States v. Central Eureka Mining Co. (1958), and regulations prohibiting the sale of eagle feathers, Andrus v. Allard 1206(1979). To determine whether a use restriction effects a taking, this Court has generally applied the flexible test developed in Penn Central, balancing factors such as the economic impact of the regulation, its interference with reasonable investment-backed expectations, and the character of the government action.

Our cases have often described use restrictions that go “too far” as “regulatory takings.” See, e.g., Horne; Yee v. Escondido (1992). But that label can mislead. Government action that physically appropriates property is no less a physical taking because it arises from a regulation. That explains why we held that an administrative reserve requirement compelling raisin growers to physically set aside a percentage of their crop for the government constituted a physical rather than a regulatory taking. Horne. The essential question is not, as the Ninth Circuit seemed to think, whether the government action at issue comes garbed as a regulation (or statute, or ordinance, or miscellaneous decree). It is whether the government has physically taken property for itself or someone else — by whatever means — or has instead restricted a property owner’s ability to use his own property. See Tahoe-Sierra. Whenever a regulation results in a physical appropriation of property, a per se taking has occurred, and Penn Central has no place.



B

The access regulation appropriates a right to invade the growers’ property and therefore constitutes a per se physical taking. The regulation grants union organizers a right to physically enter and occupy the growers’ land for three hours per day, 120 days per year. Rather than restraining the growers’ use of their own property, the regulation appropriates for the enjoyment of third parties the owners’ right to exclude.

The right to exclude is “one of the most treasured” rights of property ownership. Loretto v. Teleprompter Manhattan CATV Corp. (1982). According to Blackstone, the very idea of property entails “that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.” W. Blackstone, Commentaries on the Laws of England (1766). In less exuberant terms, we have stated that the right to exclude is “universally held to be a fundamental element of the property right,” and is “one of the most essential sticks in the bundle of rights that are commonly characterized as property.” Kaiser Aetna v. United States (1979); see Dolan v. City of Tigard (1994); Nollan v. California Coastal Comm’n (1987); see also Merrill, Property and the Right to Exclude, 77 Neb. L. Rev. 730 (1998) (calling the right to exclude the “sine qua non” of property).

Given the central importance to property ownership of the right to exclude, it comes as little surprise that the Court has long treated government-authorized physical invasions as takings requiring just compensation. The Court has often described the property interest taken as a servitude or an easement.

For example, in United States v. Causby we held that the invasion of private property by overflights effected a taking. The government frequently flew military aircraft low over the Causby farm, grazing the treetops and terrorizing the poultry. The Court observed that ownership of the land extended to airspace that low, and that “invasions of it are in the same category as invasions of the surface.” Because the damages suffered by the Causbys “were the product of a direct invasion of [their] domain,” we held that “a servitude has been imposed upon the land.”
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In Loretto v. Teleprompter Manhattan CATV Corp., we made clear that a permanent physical occupation constitutes a per se taking regardless whether it results in only a trivial economic loss. New York adopted a law requiring landlords to allow cable companies to install equipment on their properties. Loretto alleged that the installation of a ½-inch diameter cable and two 1½-cubic-foot boxes on her roof caused a taking. We agreed, stating that where government action results in a “permanent physical occupation of property, our cases uniformly have found a taking to the extent of the occupation, without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner.”

We reiterated that the appropriation of an easement constitutes a physical taking in Nollan v. California Coastal Commission. The Nollans sought a permit to build a larger home on their beachfront lot. The California Coastal Commission issued the permit subject to the condition that the Nollans grant the public an easement to pass through their property along the beach. As a starting point to our analysis, we explained that, had the Commission simply required the Nollans to grant the public an easement across their property, “we have no doubt there would have been a taking.” see also Dolan (holding that compelled dedication of an easement for public use would constitute a taking).

More recently, in Horne v. Department of Agriculture, we observed that “people still do not expect their property, real or personal, to be actually occupied or taken away.” The physical appropriation by the government of the raisins in that case was a per se taking, even if a regulatory limit with the same economic impact would not have been. “The Constitution,” we explained, “is concerned with means as well as ends.”

The upshot of this line of precedent is that government-authorized invasions of property — whether by plane, boat, cable, or beachcomber — are physical takings requiring just compensation. As in those cases, the government here has appropriated a right of access to the growers’ property, allowing union organizers to traverse it at will for three hours a day, 120 days a year. The regulation appropriates a right to physically invade the growers’ property — to literally “take access,” as the regulation provides. It is therefore a per se physical taking under our precedents. Accordingly, the growers’ complaint states a claim for an uncompensated taking in violation of the Fifth and Fourteenth Amendments.



C

The Ninth Circuit saw matters differently, as do the Board and the dissent. In the decision below, the Ninth Circuit took the view that the access regulation did not qualify as a per se taking because, although it grants a right to physically invade the growers’ property, it does not allow for permanent and continuous access “24 hours a day, 365 days a year.” The dissent likewise concludes that the regulation cannot amount to a per se taking because it allows “access short of 365 days a year.” Post (opinion of BREYER, J.). That position is insupportable as a matter of precedent and common sense. There is no reason the law should analyze an abrogation of the right to exclude in one manner if it extends for 365 days, but in an entirely different manner if it lasts for 364.

To begin with, we have held that a physical appropriation is a taking whether it is permanent or temporary. Our cases establish that “compensation is mandated when a leasehold is taken and the government occupies property for its own purposes, even 1208though that use is temporary.” Tahoe-Sierra. The duration of an appropriation — just like the size of an appropriation, see Loretto — bears only on the amount of compensation. For example, after finding a taking by physical invasion, the Court in Causby remanded the case to the lower court to determine “whether the easement taken was temporary or permanent,” in order to fix the compensation due.

To be sure, Loretto emphasized the heightened concerns associated with “[t]he permanence and absolute exclusivity of a physical occupation” in contrast to “temporary limitations on the right to exclude,” and stated that “[n]ot every physical invasion is a taking.” The latter point is well taken, as we will explain. But Nollan clarified that appropriation of a right to physically invade property may constitute a taking “even though no particular individual is permitted to station himself permanently upon the premises.”

Next, we have recognized that physical invasions constitute takings even if they are intermittent as opposed to continuous. Causby held that overflights of private property effected a taking, even though they occurred on only 4% of takeoffs and 7% of landings at the nearby airport. And while Nollan happened to involve a legally continuous right of access, we have no doubt that the Court would have reached the same conclusion if the easement demanded by the Commission had lasted for only 364 days per year. After all, the easement was hardly continuous as a practical matter. As Justice Brennan observed in dissent, given the shifting tides, “public passage for a portion of the year would either be impossible or would not occur on [the Nollans’] property.” What matters is not that the easement notionally ran round the clock, but that the government had taken a right to physically invade the Nollans’ land. And when the government physically takes an interest in property, it must pay for the right to do so. See Horne; Tahoe-Sierra. The fact that a right to take access is exercised only from time to time does not make it any less a physical taking.

Even the Board declines to defend the Ninth Circuit’s absolutist stance. It prudently concedes that “a requirement that landowners grant an easement otherwise identical to the one in Nollan but limited to daylight hours, might very well qualify as ‘a taking without regard to other factors that a court might ordinarily examine.’” Brief for Respondents (quoting Loretto, 458 U.S., at 432). But the access regulation, it contends, nevertheless fails to qualify as a per se taking because it “authorizes only limited and intermittent access for a narrow purpose.” That position is little more defensible than the Ninth Circuit’s. The fact that the regulation grants access only to union organizers and only for a limited time does not transform it from a physical taking into a use restriction. Saying that appropriation of a three hour per day, 120 day per year right to invade the growers’ premises “does not constitute a taking of a property interest but rather . . . a mere restriction on its use, is to use words in a manner that deprives them of all their ordinary meaning.” Nollan.

The Board also takes issue with the growers’ premise that the access regulation appropriates an easement. In the Board’s estimation, the regulation does not exact a true easement in gross under California law because the access right may not be transferred, does not burden any particular parcel of property, and may not be recorded. This, the Board says, reinforces its conclusion that the regulation does not take a constitutionally protected property interest from the growers. The dissent agrees, suggesting that the access right cannot effect a per se taking because it does not require the growers to grant the union organizers an easement as defined by state property law.
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These arguments misconstrue our physical takings doctrine. As a general matter, it is true that the property rights protected by the Takings Clause are creatures of state law. Lucas v. South Carolina Coastal Council (1992). But no one disputes that, without the access regulation, the growers would have had the right under California law to exclude union organizers from their property. And no one disputes that the access regulation took that right from them. The Board cannot absolve itself of takings liability by appropriating the growers’ right to exclude in a form that is a slight mismatch from state easement law. Under the Constitution, property rights “cannot be so easily manipulated.” Horne.

Our decisions consistently reflect this intuitive approach. We have recognized that the government can commit a physical taking either by appropriating property through a condemnation proceeding or by simply “enter[ing] into physical possession of property without authority of a court order.” In the latter situation, the government’s intrusion does not vest it with a property interest recognized by state law, such as a fee simple or a leasehold. Yet we recognize a physical taking all the same. See id., at 22. Any other result would allow the government to appropriate private property without just compensation so long as it avoids formal condemnation. We have never tolerated that outcome. For much the same reason, in Portsmouth, Causby, and Loretto we never paused to consider whether the physical invasions at issue vested the intruders with formal easements according to the nuances of state property law (nor do we see how they could have). Instead, we followed our traditional rule: Because the government appropriated a right to invade, compensation was due. That same test governs here.

The Board and the dissent further contend that our decision in PruneYard Shopping Center v. Robins (1980), establishes that the access regulation cannot qualify as a per se taking. There the California Supreme Court held that the State Constitution protected the right to engage in leafleting at the PruneYard, a privately owned shopping center. The shopping center argued that the decision had taken without just compensation its right to exclude. Applying the Penn Central factors, we held that no compensable taking had occurred. cf. Heart of Atlanta Motel, Inc. v. United States (1964) (rejecting claim that provisions of the Civil Rights Act of 1964 prohibiting racial discrimination in public accommodations effected a taking).

The Board and the dissent argue that PruneYard shows that limited rights of access to private property should be evaluated as regulatory rather than per se takings. We disagree. Unlike the growers’ properties, the PruneYard was open to the public, welcoming some 25,000 patrons a day. Limitations on how a business generally open to the public may treat individuals on the premises are readily distinguishable from regulations granting a right to invade property closed to the public. See Horne (distinguishing PruneYard as involving “an already publicly accessible” business); Nollan (same). . . .



D

In its thoughtful opinion, the dissent advances a distinctive view of property rights. The dissent encourages readers to consider the issue “through the lens of ordinary English,” and contends that, so viewed, the “regulation does not appropriate anything.” Rather, the access regulation merely “regulates . . . the owners’ right to exclude,” so it must be assessed “under Penn Central’s fact-intensive test.” “A right to enter my woods only on certain occasions,” the dissent elaborates, “is a taking only if the regulation allowing it 1210goes ‘too far.’” The dissent contends that our decisions in Causby, Portsmouth, and Kaiser Aetna applied just such a flexible approach, under which the Court “balanced several factors” to determine whether the physical invasions at issue effected a taking. According to the dissent, this kind of latitude toward temporary invasions is a practical necessity for governing in our complex modern world.

With respect, our own understanding of the role of property rights in our constitutional order is markedly different. In “ordinary English” “appropriation” means “taking as one’s own,” 1 Oxford English Dictionary (2d ed. 1989), and the regulation expressly grants to labor organizers the “right to take access.” We cannot agree that the right to exclude is an empty formality, subject to modification at the government’s pleasure. On the contrary, it is a “fundamental element of the property right,” Kaiser Aetna, cannot be balanced away. Our cases establish that appropriations of a right to invade are per se physical takings, not use restrictions subject to Penn Central: “[W]hen [government] planes use private airspace to approach a government airport, [the government] is required to pay for that share no matter how small.” Tahoe-Sierra (citing Causby). And while Kaiser Aetna may have referred to the test from Penn Central, the Court concluded categorically that the government must pay just compensation for physical invasions. With regard to the complexities of modern society, we think they only reinforce the importance of safeguarding the basic property rights that help preserve individual liberty, as the Founders explained.

In the end, the dissent’s permissive approach to property rights hearkens back to views expressed (in dissent) for decades. See, e.g., Nollan (Brennan, J., dissenting) (“[The Court’s] reasoning is hardly suited to the complex reality of natural resource protection in the 20th century.”); Loretto (Blackmun, J., dissenting) (“[T]oday’s decision . . . represents an archaic judicial response to a modern social problem.”); Causby (Black, J., dissenting) (“Today’s opinion is, I fear, an opening wedge for an unwarranted judicial interference with the power of Congress to develop solutions for new and vital national problems.”). As for today’s considered dissent, it concludes with “Better the devil we know ...,” but its objections, to borrow from then-Justice Rehnquist’s invocation of Wordsworth, “bear[] the sound of ‘Old, unhappy, far-off things, and battles long ago,’” Kaiser Aetna, 444 U.S., at 177.




III

The Board, seconded by the dissent, warns that treating the access regulation as a per se physical taking will endanger a host of state and federal government activities involving entry onto private property. That fear is unfounded.

First, our holding does nothing to efface the distinction between trespass and takings. Isolated physical invasions, not undertaken pursuant to a granted right of access, are properly assessed as individual torts rather than appropriations of a property right. This basic distinction is firmly grounded in our precedent. . . . Every successive trespass adds to the force of the evidence.”). And lower courts have had little trouble applying it.

Second, many government-authorized physical invasions will not amount to takings because they are consistent with longstanding background restrictions on property rights. As we explained in Lucas v. South Carolina Coastal Council, the government does not take a property interest when it merely asserts a “pre-existing limitation upon the 1211land owner’s title.” For example, the government owes a landowner no compensation for requiring him to abate a nuisance on his property, because he never had a right to engage in the nuisance in the first place.

These background limitations also encompass traditional common law privileges to access private property. One such privilege allowed individuals to enter property in the event of public or private necessity. See Restatement (Second) of Torts §196 (1964) (entry to avert an imminent public disaster); § 197 (entry to avert serious harm to a person, land, or chattels). The common law also recognized a privilege to enter property to effect an arrest or enforce the criminal law under certain circumstances. Restatement (Second) of Torts §§ 204–205. Because a property owner traditionally had no right to exclude an official engaged in a reasonable search, government searches that are consistent with the Fourth Amendment and state law cannot be said to take any property right from landowners.

Third, the government may require property owners to cede a right of access as a condition of receiving certain benefits, without causing a taking. In Nollan, we held that “a permit condition that serves the same legitimate police-power purpose as a refusal to issue the permit should not be found to be a taking if the refusal to issue the permit would not constitute a taking.” The inquiry, we later explained, is whether the permit condition bears an “essential nexus” and “rough proportionality” to the impact of the proposed use of the property. Dolan; see also Koontz v. St. Johns River Water Management Dist. (2013).

Under this framework, government health and safety inspection regimes will generally not constitute takings. See, e.g., Ruckelshaus v. Monsanto Co. (1984). When the government conditions the grant of a benefit such as a permit, license, or registration on allowing access for reasonable health and safety inspections, both the nexus and rough proportionality requirements of the constitutional conditions framework should not be difficult to satisfy. None of these considerations undermine our determination that the access regulation here gives rise to a per se physical taking. Unlike a mere trespass, the regulation grants a formal entitlement to physically invade the growers’ land. Unlike a law enforcement search, no traditional background principle of property law requires the growers to admit union organizers onto their premises. And unlike standard health and safety inspections, the access regulation is not germane to any benefit provided to agricultural employers or any risk posed to the public. See Horne (“basic and familiar uses of property” are not a special benefit that “the Government may hold hostage, to be ransomed by the waiver of constitutional protection”). The access regulation amounts to simple appropriation of private property.

* * *

The access regulation grants labor organizations a right to invade the growers’ property. It therefore constitutes a per se physical taking.

The judgment of the United States Court of Appeals for the Ninth Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.

Justice Breyer, with whom Justice Sotomayor and Justice Kagan join, dissenting.
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A California regulation provides that representatives of a labor organization may enter an agricultural employer’s property for purposes of union organizing. They may do so during four months of the year, one hour before the start of work, one hour during an employee lunch break, and one hour after work. The question before us is how to characterize this regulation for purposes of the Constitution’s Takings Clause.

Does the regulation physically appropriate the employers’ property? If so, there is no need to look further; the Government must pay the employers “just compensation.” U.S. Const., Amdt. 5; see Arkansas Game and Fish Comm’n v. United States (2012). Or does the regulation simply regulate the employers’ property rights? If so, then there is every need to look further; the government need pay the employers “just compensation” only if the regulation “goes too far.” Pennsylvania Coal Co. v. Mahon (1922) (Holmes, J., for the Court); see also Penn Central Transp. Co. v. New York City (1978) (determining whether a regulation is a taking by examining the regulation’s “economic impact,” the extent of interference with “investment-backed expectations,” and the “character of the governmental action”).

The Court holds that the provision’s “access to organizers” requirement amounts to a physical appropriation of property. In its view, virtually every government-authorized invasion is an “appropriation.” But this regulation does not “appropriate” anything; it regulates the employers’ right to exclude others. At the same time, our prior cases make clear that the regulation before us allows only a temporary invasion of a landowner’s property and that this kind of temporary invasion amounts to a taking only if it goes “too far.” See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., (1982). In my view, the majority’s conclusion threatens to make many ordinary forms of regulation unusually complex or impractical. And though the majority attempts to create exceptions to narrow its rule, the law’s need for feasibility suggests that the majority’s framework is wrong. With respect, I dissent from the majority’s conclusion that the regulation is a per se taking.



I

“In view of the nearly infinite variety of ways in which government actions or regulations can affect property interests, the Court has recognized few invariable rules in this area.” Arkansas Game and Fish Comm’n; see also Kaiser Aetna v. United States (1979) (“[T]his Court has generally ‘been unable to develop any “set formula” for determining when “justice and fairness” require that economic injuries caused by public action be compensated by the government’”). Instead, most government action affecting property rights is analyzed case by case under Penn Central’s fact-intensive test. Petitioners do not argue that the provision at issue is a “regulatory taking” under that test.

Instead, the question before us is whether the access regulation falls within one of two narrow categories of government conduct that are per se takings. The first is when “‘the government directly appropriates private property for its own use.’” Horne v. Department of Agriculture (2015). The second is when the government causes a permanent physical occupation of private property. See Lingle v. Chevron U.S.A. Inc. (2005). It does not.


A

Initially it may help to look at the legal problem — a problem of characterization — through the lens of ordinary English. The word “regulation” rather than “appropriation” fits this provision in both label and substance. . . .
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At the same time, the provision only awkwardly fits the terms “physical taking” and “physical appropriation.” The “access” that it grants union organizers does not amount to any traditional property interest in land. It does not, for example, take from the employers, or provide to the organizers, any freehold estate (e.g., a fee simple, fee tail, or life estate); any concurrent estate (e.g., a joint tenancy, tenancy in common, or tenancy by the entirety); or any leasehold estate (e.g., a term of years, periodic tenancy, or tenancy at will). See J. Dukeminier, J. Krier, G. Alexander, M. Schill, & L. Strahilevitz, Property (8th ed. 2014). Nor (as all now agree) does it provide the organizers with a formal easement or access resembling an easement, as the employers once argued, since it does not burden any particular parcel of property. Restatement (Third) of Property: Servitudes §1.2(3) (1998) (“The burden of an easement or profit is always appurtenant”).

The majority concludes that the regulation nonetheless amounts to a physical taking of property because, the majority says, it “appropriates” a “right to invade” or a “right to exclude” others. It thereby likens this case to cases in which we have held that appropriation of property rights amounts to a physical per se taking.

It is important to understand, however, that, technically speaking, the majority is wrong. The regulation does not appropriate anything. It does not take from the owners a right to invade (whatever that might mean). It does not give the union organizations the right to exclude anyone. It does not give the government the right to exclude anyone. What does it do? It gives union organizers the right temporarily to invade a portion of the property owners’ land. It thereby limits the landowners’ right to exclude certain others. The regulation regulates (but does not appropriate) the owners’ right to exclude.

Why is it important to understand this technical point? Because only then can we understand the issue before us. That issue is whether a regulation that temporarily limits an owner’s right to exclude others from property automatically amounts to a Fifth Amendment taking. Under our cases, it does not.



B

Our cases draw a distinction between regulations that provide permanent rights of access and regulations that provide nonpermanent rights of access. They either state or hold that the first type of regulation is a taking per se, but the second kind is a taking only if it goes “too far.” And they make this distinction for good reason.

Consider the Court’s reasoning in an important case in which the Court found a per se taking. In Loretto, the Court considered the status of a New York law that required landlords to permit cable television companies to install cable facilities on their property. We held that the installation amounted to a permanent physical occupation of the property and hence to a per se taking. We explained that the “permanence and absolute exclusivity of a physical occupation distinguish it from temporary limitations on the right to exclude.” Loretto. And we provided an example of a federal statute that did not effect a per se taking — an example almost identical to the regulation before us. That statute provided “‘access . . . limited to (i) union organizers; (ii) prescribed non-working areas of the employer’s premises; and (iii) the duration of the organization activity.’”

We also explained why permanent physical occupations are distinct from temporary limitations on the right to exclude. We said that, when the government permanently occupies property, it “does not simply take a single ‘strand’ from the ‘bundle’ of property rights: it chops through the bundle, taking a slice of every strand,” “effectively 1214destroy[ing]” “the rights ‘to possess, use and dispose of it.’” Loretto. . . . Thus, we concluded, a permanent physical occupation “is perhaps the most serious form of invasion of an owner’s property interests.”

Now consider PruneYard Shopping Center v. Robins (1980). We there considered the status of a state constitutional requirement that a privately owned shopping center permit other individuals to enter upon, and to use, the property to exercise their rights to free speech and petition. We held that this requirement was not a per se taking in part because (even though the individuals may have “‘physically invaded’” the owner’s property) “[t]here [wa]s nothing to suggest that preventing [the owner] from prohibiting this sort of activity w[ould] unreasonably impair the value or use of th[e] property as a shopping center,” and the owner could “adop[t] time, place, and manner regulations that w[ould] minimize any interference with its commercial functions.” See also Loretto (describing the “invasion” in PruneYard as “temporary and limited in nature”).

In Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987), we held that the State’s taking of an easement across a landowner’s property did constitute a per se taking. But consider the Court’s reason: “[I]ndividuals are given a permanent and continuous right to pass to and fro.” We clarified that by “permanent” and “continuous” we meant that the “real property may continuously be traversed, even though no particular individual is permitted to station himself permanently upon the premises.” . . .

As these cases have used the terms, the regulation here at issue provides access that is “temporary,” not “permanent.” Unlike the regulation in Loretto, it does not place a “fixed structure on land or real property.” The employers are not “forever denie[d]” “any power to control the use” of any particular portion of their property. And it does not totally reduce the value of any section of the property. Unlike in Nollan, the public cannot walk over the land whenever it wishes; rather a subset of the public may enter a portion of the land three hours per day for four months per year (about 4% of the time). At bottom, the regulation here, unlike the regulations in Loretto and Nollan, is not “functionally equivalent to the classic taking in which government directly appropriates private property or ousts the owner from his domain.” Lingle.

At the same time, PruneYard’s holding that the taking was “temporary” (and hence not a per se taking) fits this case almost perfectly. There the regulation gave nonowners the right to enter privately owned property for the purpose of speaking generally to others, about matters of their choice, subject to reasonable time, place, and manner restrictions. The regulation before us grants a far smaller group of people the right to enter landowners’ property for far more limited times in order to speak about a specific subject. Employers have more power to control entry by setting work hours, lunch hours, and places of gathering. On the other hand, as the majority notes, the shopping center in PruneYard was open to the public generally. All these factors, however, are the stuff of which regulatory-balancing, not absolute per se, rules are made.

Our cases have recognized, as the majority says, that the right to exclude is a “‘fundamental element of the property right.’” For that reason, “[a] ‘taking’ may more readily be found when the interference with property can be characterized as a physical invasion by government.” Penn Central. But a taking is not inevitably found just because the interference with property can be characterized as a physical invasion by the government, or, in other words, when it affects the right to exclude.
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The majority refers to other cases. But those cases do not help its cause. That is because the Court in those cases (some of which preceded Penn Central and others of which I have discussed above) did not apply a “per se takings” approach. In United States v. Causby (1946), for example, the question was whether government flights over a piece of land constituted a taking. . . . Taken together, those flights “destr[oyed] the use of the property as a commercial chicken farm.” Based in part on that economic damage, the Court found that the rule allowing these overflights went “too far.” . . .

In Kaiser Aetna v. United States, the Court considered whether the Government had taken property by converting a formerly “private pond” (with a private access fee) into a “public aquatic park” (with free navigation-related access for the public). The Court held there was a taking. But in doing so, it applied a Penn Central, not a per se, analysis. The Court wrote that “[m]ore than one factor contribute[d] to” the conclusion that the Government had gone “far beyond ordinary regulation or improvement.” And it found there was a taking.

If there is ambiguity in these cases, it concerns whether the Court considered the occupation at issue to be temporary (requiring Penn Central’s “too far” analysis) or permanent (automatically requiring compensation). Nothing in them suggests the majority’s view, namely, that compensation is automatically required for a temporary right of access. Nor does anything in them support the distinction that the majority gleans between “trespass” and “takings.”

The majority also refers to Nollan as support for its claim that the “fact that a right to take access is exercised only from time to time does not make it any less a physical taking.” True. Here, however, unlike in Nollan, the right taken is not a right to have access to the property at any time (which access different persons “exercis[e]  . . . from time to time”). Rather here we have a right that does not allow access at any time. It allows access only from “time to time.” And that makes all the difference. A right to enter my woods whenever you wish is a right to use that property permanently, even if you exercise that right only on occasion. A right to enter my woods only on certain occasions is not a right to use the woods permanently. In the first case one might reasonably use the term per se taking. It is as if my woods are yours. In the second case it is a taking only if the regulation allowing it goes “too far,” considering the factors we have laid out in Penn Central. That is what our cases say.

Finally, the majority says that Nollan would have come out the same way had it involved, similar to the regulation here, access short of 365 days a year. Perhaps so. But, if so, that likely would be because the Court would have viewed the access as an “easement,” and therefore an appropriation. Or, perhaps, the Court would have viewed the regulation as going “too far.” I can assume, purely for argument’s sake, that that is so. But the law is clear: A regulation that provides temporary, not permanent, access to a landowner’s property, and that does not amount to a taking of a traditional property interest, is not a per se taking. That is, it does not automatically require compensation. Rather, a court must consider whether it goes “too far.”



C

The persistence of the permanent/temporary distinction that I have described is not surprising. That distinction serves an important purpose. We live together in 1216communities. Modern life in these communities requires different kinds of regulation. Some, perhaps many, forms of regulation require access to private property (for government officials or others) for different reasons and for varying periods of time. Most such temporary-entry regulations do not go “too far.” And it is impractical to compensate every property owner for any brief use of their land. As we have frequently said, “[g]overnment hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law.” Pennsylvania Coal Co.; see also, e.g., Murr v. Wisconsin (2017) (same); Lingle (same); Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002) (same); Dolan v. City of Tigard (1994) (same); Lucas v. South Carolina Coastal Council (1992) (same); Andrus v. Allard (1979) (same); Penn Central (same). Thus, the law has not, and should not, convert all temporary-access-permitting regulations into per se takings automatically requiring compensation.

Consider the large numbers of ordinary regulations in a host of different fields that, for a variety of purposes, permit temporary entry onto (or an “invasion of”) a property owner’s land. They include activities ranging from examination of food products to inspections for compliance with preschool licensing requirements. . . .

The majority tries to deal with the adverse impact of treating these, and other, temporary invasions as if they were per se physical takings by creating a series of exceptions from its per se rule. It says: (1) “Isolated physical invasions, not undertaken pursuant to a granted right of access, are properly assessed as individual torts rather than appropriations of a property right.” It also would except from its per se rule (2) government access that is “consistent with longstanding background restrictions on property rights,” including “traditional common law privileges to access private property.” And it adds that (3) “the government may require property owners to cede a right of access as a condition of receiving certain benefits, without causing a taking.” How well will this new system work? I suspect that the majority has substituted a new, complex legal scheme for a comparatively simpler old one.

As to the first exception, what will count as “isolated”? How is an “isolated physical invasion” different from a “temporary” invasion, sufficient under present law to invoke Penn Central? And where should one draw the line between trespass and takings? . . .

As to the second exception, a court must focus on “traditional common law privileges to access private property.” Just what are they? We have said before that the government can, without paying compensation, impose a limitation on land that “inhere[s] in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership.” Lucas. But we defined a very narrow set of such background principles. . . . Do only those exceptions that existed in, say, 1789 count? Should courts apply those privileges as they existed at that time, when there were no union organizers? Or do we bring some exceptions (but not others) up to date, e.g., a necessity exception for preserving animal habitats?

As to the third, what is the scope of the phrase “certain benefits”? Does it include the benefit of being able to sell meat labeled “inspected” in interstate commerce? . . . Labor peace (brought about through union organizing) is one such benefit, at least in the view of elected representatives. They wrote laws that led to rules governing the organizing of agricultural workers. Many of them may well have believed that union organizing brings with it “benefits,” including community health and educational benefits, higher 1217standards of living, and (as I just said) labor peace. A landowner, of course, may deny the existence of these benefits, but a landowner might do the same were a regulatory statute to permit brief access to verify proper preservation of wetlands or the habitat enjoyed by an endangered species or, for that matter, the safety of inspected meat. So, if a regulation authorizing temporary access for purposes of organizing agricultural workers falls outside of the Court’s exceptions and is a per se taking, then to what other forms of regulation does the Court’s per se conclusion also apply? . . . I recognize that the Court’s prior cases in this area are not easy to apply. Moreover, words such as “temporary,” “permanent,” or “too far” do not define themselves. But I do not believe that the Court has made matters clearer or better. Rather than adopt a new broad rule and indeterminate exceptions, I would stick with the approach that I believe the Court’s case law sets forth. “Better the devil we know....” A right of access such as the right at issue here, a nonpermanent right, is not automatically a “taking.” It is a regulation that falls within the scope of Penn Central. Because the Court takes a different view, I respectfully dissent.






B. WHAT IS A “PUBLIC USE”?

ASSIGNMENT 2

In Calder v. Bull (1798) (Chapter 1), Justice Samuel Chase concluded that certain types of legislative acts are so manifestly unjust that they cannot properly be considered laws. He wrote:


An ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority. The obligation of a law in governments established on express compact, and on republican principles, must be determined by the nature of the power, on which it is founded. A few instances will suffice to explain what I mean. A law that punished a citizen for an innocent action, or, in other words, for an act, which, when done, was in violation of no existing law; a law that destroys, or impairs, the lawful private contracts of citizens; a law that makes a man a Judge in his own cause; or a law that takes property from A and gives it to B: It is against all reason and justice, for a people to entrust a Legislature with SUCH powers; and, therefore, it cannot be presumed that they have done it. (emphasis added).



This discussion is relevant to Kelo v. City of New London, in which the Court upheld the state’s power to seize property to benefit a third party.


STUDY GUIDE


	Kelo was a very unpopular decision. More than 40 states enacted some form of eminent domain reform to curb the reach of the Supreme Court’s decision. Many of these legislative reforms, however, have proven to be largely ineffective.

	Does Kelo follow directly from Hawaii Housing Authority v. Midkiff and Berman v. Parker? If so, why did Kelo generate such a strong public backlash?
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	Justice O’Connor wrote the majority opinion in Midkiff. Are you satisfied with her reasons for deciding Kelo differently?

	Justice Kennedy provided the swing vote in this 5-4 decision. In his concurring opinion, he asserted that New London’s use of eminent domain should be reviewed with rational basis scrutiny. Do you see a pattern in Justice Kennedy’s opinions? Consider Kelo, Romer v. Evans (Chapter 7), and Lawrence v. Texas (Chapter 8).






[image: Photograph of Susette Kelo standing in front of her house with her arms crossed]


In the wake of the attendant publicity, Susette Kelo was allowed by the city to move her house (pictured above) to another site, something the city had previously refused to allow.




Kelo v. City of New London 545 U.S. 469 (2005)
[image: ] Video on CasebookConnect.com

Justice Stevens delivered the opinion of the Court.

In 2000, the city of New London approved a development plan that, in the words of the Supreme Court of Connecticut, was “projected to create in excess of 1,000 jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and waterfront areas.” In assembling the land needed for this project, the city’s development agent has purchased property from willing sellers and proposes to 1219use the power of eminent domain to acquire the remainder of the property from unwilling owners in exchange for just compensation. The question presented is whether the city’s proposed disposition of this property qualifies as a “public use” within the meaning of the Takings Clause of the Fifth Amendment to the Constitution. . . .

The city of New London (hereinafter City) sits at the junction of the Thames River and the Long Island Sound in southeastern Connecticut. Decades of economic decline led a state agency in 1990 to designate the City a “distressed municipality.” . . .

These conditions prompted state and local officials to target New London, and particularly its Fort Trumbull area, for economic revitalization. To this end, respondent New London Development Corporation (NLDC), a private nonprofit entity established some years earlier to assist the City in planning economic development, was reactivated. In January 1998, the State authorized a . . . $10 million bond issue toward the creation of a Fort Trumbull State Park. In February, the pharmaceutical company Pfizer Inc. announced that it would build a $300 million research facility on a site immediately adjacent to Fort Trumbull; local planners hoped that Pfizer would draw new business to the area, thereby serving as a catalyst to the area’s rejuvenation. . . . Upon obtaining state-level approval, the NLDC finalized an integrated development plan focused on 90 acres of the Fort Trumbull area. . . .

The NLDC intended the development plan to capitalize on the arrival of the Pfizer facility and the new commerce it was expected to attract. In addition to creating jobs, generating tax revenue, and helping to “build momentum for the revitalization of downtown New London,” the plan was also designed to make the City more attractive and to create leisure and recreational opportunities on the waterfront and in the park.

The city council approved the plan in January 2000, and designated the NLDC as its development agent in charge of implementation. The city council also authorized the NLDC to purchase property or to acquire property by exercising eminent domain in the City’s name. The NLDC successfully negotiated the purchase of most of the real estate in the 90-acre area, but its negotiations with petitioners failed. As a consequence, in November 2000, the NLDC initiated the condemnation proceedings that gave rise to this case.

Petitioner Susette Kelo has lived in the Fort Trumbull area since 1997. She has made extensive improvements to her house, which she prizes for its water view. . . . There is no allegation that any of these properties is blighted or otherwise in poor condition; rather, they were condemned only because they happen to be located in the development area. In December 2000, petitioners brought this action in the New London Superior Court. They claimed, among other things, that the taking of their properties would violate the “public use” restriction in the Fifth Amendment. . . .

Two polar propositions are perfectly clear. On the one hand, it has long been accepted that the sovereign may not take the property of A for the sole purpose of transferring it to another private party B, even though A is paid just compensation. On the other hand, it is equally clear that a State may transfer property from one private party to another if future “use by the public” is the purpose of the taking; the condemnation of land for a railroad with common-carrier duties is a familiar example. Neither of these propositions, however, determines the disposition of this case.

As for the first proposition, the City would no doubt be forbidden from taking petitioners’ land for the purpose of conferring a private benefit on a particular private 1220party.5 Nor would the City be allowed to take property under the mere pretext of a public purpose, when its actual purpose was to bestow a private benefit. The takings before us, however, would be executed pursuant to a “carefully considered” development plan. The trial judge and all the members of the Supreme Court of Connecticut agreed that there was no evidence of an illegitimate purpose in this case.6 Therefore, . . . the City’s development plan was not adopted “to benefit a particular class of identifiable individuals.”

On the other hand, this is not a case in which the City is planning to open the condemned land — at least not in its entirety — to use by the general public. Nor will the private lessees of the land in any sense be required to operate like common carriers, making their services available to all comers. But although such a projected use would be sufficient to satisfy the public use requirement, this “Court long ago rejected any literal requirement that condemned property be put into use for the general public.” Indeed, while many state courts in the mid-19th century endorsed “use by the public” as the proper definition of public use, that narrow view steadily eroded over time. Not only was the “use by the public” test difficult to administer (e.g., what proportion of the public need have access to the property? at what price?), but it proved to be impractical given the diverse and always evolving needs of society. Accordingly, when this Court began applying the Fifth Amendment to the States at the close of the 19th century, it embraced the broader and more natural interpretation of public use as “public purpose.” Thus, in a case upholding a mining company’s use of an aerial bucket line to transport ore over property it did not own, Justice Holmes’ opinion for the Court stressed “the inadequacy of use by the general public as a universal test.” Strickley v. Highland Boy Gold Mining Co. (1906). We have repeatedly and consistently rejected that narrow test ever since.

The disposition of this case therefore turns on the question whether the City’s development plan serves a “public purpose.” Without exception, our cases have defined that concept broadly, reflecting our longstanding policy of deference to legislative judgments in this field.

In Berman v. Parker (1954), this Court upheld a redevelopment plan targeting a blighted area of Washington, D.C., in which most of the housing for the area’s 5,000 inhabitants was beyond repair. Under the plan, the area would be condemned and part of it utilized for the construction of streets, schools, and other public facilities. The remainder of the land would be leased or sold to private parties for the purpose of redevelopment, including the construction of low-cost housing.
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The owner of a department store located in the area challenged the condemnation, pointing out that his store was not itself blighted and arguing that the creation of a “better balanced, more attractive community” was not a valid public use. Writing for a unanimous Court, Justice Douglas refused to evaluate this claim in isolation, deferring instead to the legislative and agency judgment that the area “must be planned as a whole” for the plan to be successful. The Court explained that “community redevelopment programs need not, by force of the Constitution, be on a piecemeal basis — lot by lot, building by building.” The public use underlying the taking was unequivocally affirmed:


We do not sit to determine whether a particular housing project is or is not desirable. The concept of the public welfare is broad and inclusive. . . . The values it represents are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled. In the present case, the Congress and its authorized agencies have made determinations that take into account a wide variety of values. It is not for us to reappraise them. If those who govern the District of Columbia decide that the Nation’s Capital should be beautiful as well as sanitary, there is nothing in the Fifth Amendment that stands in the way.



In Hawaii Housing Authority v. Midkiff (1984), the Court considered a Hawaii statute whereby fee title was taken from lessors and transferred to lessees (for just compensation) in order to reduce the concentration of land ownership. We unanimously upheld the statute and rejected the Ninth Circuit’s view that it was “a naked attempt on the part of the state of Hawaii to take the property of A and transfer it to B solely for B’s private use and benefit.” Reaffirming Berman’s deferential approach to legislative judgments in this field, we concluded that the State’s purpose of eliminating the “social and economic evils of a land oligopoly” qualified as a valid public use. Our opinion also rejected the contention that the mere fact that the State immediately transferred the properties to private individuals upon condemnation somehow diminished the public character of the taking. “[I]t is only the taking’s purpose, and not its mechanics,” we explained, that matters in determining public use. . . .

Viewed as a whole, our jurisprudence has recognized that the needs of society have varied between different parts of the Nation, just as they have evolved over time in response to changed circumstances. Our earliest cases in particular embodied a strong theme of federalism, emphasizing the “great respect” that we owe to state legislatures and state courts in discerning local public needs. For more than a century, our public use jurisprudence has wisely eschewed rigid formulas and intrusive scrutiny in favor of affording legislatures broad latitude in determining what public needs justify the use of the takings power.

Those who govern the City were not confronted with the need to remove blight in the Fort Trumbull area, but their determination that the area was sufficiently distressed to justify a program of economic rejuvenation is entitled to our deference. The City has carefully formulated an economic development plan that it believes will provide appreciable benefits to the community, including — but by no means limited to — new jobs and increased tax revenue. As with other exercises in urban planning and development, the City is endeavoring to coordinate a variety of commercial, residential, and recreational uses of land, with the hope that they will form a whole greater than the sum of its 1222parts. To effectuate this plan, the City has invoked a state statute that specifically authorizes the use of eminent domain to promote economic development. Given the comprehensive character of the plan, the thorough deliberation that preceded its adoption, and the limited scope of our review, it is appropriate for us, as it was in Berman, to resolve the challenges of the individual owners, not on a piecemeal basis, but rather in light of the entire plan. Because that plan unquestionably serves a public purpose, the takings challenged here satisfy the public use requirement of the Fifth Amendment.

To avoid this result, petitioners urge us to adopt a new bright-line rule that economic development does not qualify as a public use. Putting aside the unpersuasive suggestion that the City’s plan will provide only purely economic benefits, neither precedent nor logic supports petitioners’ proposal. Promoting economic development is a traditional and long-accepted function of government. There is, moreover, no principled way of distinguishing economic development from the other public purposes that we have recognized. In our cases upholding takings that facilitated agriculture and mining, for example, we emphasized the importance of those industries to the welfare of the States in question; in Berman, we endorsed the purpose of transforming a blighted area into a “well-balanced” community through redevelopment13; in Midkiff, we upheld the interest in breaking up a land oligopoly that “created artificial deterrents to the normal functioning of the State’s residential land market”; and we accepted Congress’ purpose of eliminating a “significant barrier to entry in the pesticide market.” It would be incongruous to hold that the City’s interest in the economic benefits to be derived from the development of the Fort Trumbull area has less of a public character than any of those other interests. Clearly, there is no basis for exempting economic development from our traditionally broad understanding of public purpose.

Petitioners contend that using eminent domain for economic development impermissibly blurs the boundary between public and private takings. Again, our cases foreclose this objection. Quite simply, the government’s pursuit of a public purpose will often benefit individual private parties. For example, in Midkiff, the forced transfer of property conferred a direct and significant benefit on those lessees who were previously unable to purchase their homes. . . . The owner of the department store in Berman objected to “taking from one businessman for the benefit of another businessman,” referring to the fact that under the redevelopment plan land would be leased or sold to private developers for redevelopment. Our rejection of that contention has particular relevance to the instant case: “The public end may be as well or better served through an agency of private enterprise than through a department of government — or so the Congress might conclude. We cannot say that public ownership is the sole method of promoting the public purposes of community redevelopment projects.”16
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It is further argued that without a bright-line rule nothing would stop a city from transferring citizen A’s property to citizen B for the sole reason that citizen B will put the property to a more productive use and thus pay more taxes. Such a one-to-one transfer of property, executed outside the confines of an integrated development plan, is not presented in this case. While such an unusual exercise of government power would certainly raise a suspicion that a private purpose was afoot, the hypothetical cases posited by petitioners can be confronted if and when they arise. They do not warrant the crafting of an artificial restriction on the concept of public use.19

Alternatively, petitioners maintain that for takings of this kind we should require a “reasonable certainty” that the expected public benefits will actually accrue. Such a rule, however, would represent an even greater departure from our precedent. “When the legislature’s purpose is legitimate and its means are not irrational, our cases make clear that empirical debates over the wisdom of takings — no less than debates over the wisdom of other kinds of socioeconomic legislation — are not to be carried out in the federal courts.” Midkiff. . . . The disadvantages of a heightened form of review are especially pronounced in this type of case. Orderly implementation of a comprehensive redevelopment plan obviously requires that the legal rights of all interested parties be established before new construction can be commenced. A constitutional rule that required postponement of the judicial approval of every condemnation until the likelihood of success of the plan had been assured would unquestionably impose a significant impediment to the successful consummation of many such plans. . . .

In affirming the City’s authority to take petitioners’ properties, we do not minimize the hardship that condemnations may entail, notwithstanding the payment of just compensation. We emphasize that nothing in our opinion precludes any State from placing further restrictions on its exercise of the takings power. Indeed, many States already impose “public use” requirements that are stricter than the federal baseline. Some of these requirements have been established as a matter of state constitutional law, while others are expressed in state eminent domain statutes that carefully limit the grounds upon which takings may be exercised. As the submissions of the parties and their amici make clear, the necessity and wisdom of using eminent domain to promote economic development are certainly matters of legitimate public debate. This Court’s authority, however, extends only to determining whether the City’s proposed condemnations are for a “public use” within the meaning of the Fifth Amendment to the Federal Constitution. Because over a century of our case law interpreting that provision dictates an affirmative answer to that question, we may not grant petitioners the relief that they seek.

Justice Kennedy, concurring. . . .

A court applying rational-basis review under the Public Use Clause should strike down a taking that, by a clear showing, is intended to favor a particular private party, with only incidental or pretextual public benefits, just as a court applying rational-basis review under the Equal Protection Clause must strike down a government classification that is clearly intended to injure a particular class of private parties, with only incidental or pretextual public justifications. See Cleburne v. Cleburne Living Center, Inc. (1985). . . . 1224A court confronted with a plausible accusation of impermissible favoritism to private parties should treat the objection as a serious one and review the record to see if it has merit, though with the presumption that the government’s actions were reasonable and intended to serve a public purpose. . . .

My agreement with the Court that a presumption of invalidity is not warranted for economic development takings in general, or for the particular takings at issue in this case, does not foreclose the possibility that a more stringent standard of review than that announced in Berman and Midkiff might be appropriate for a more narrowly drawn category of takings. There may be private transfers in which the risk of undetected impermissible favoritism of private parties is so acute that a presumption (rebuttable or otherwise) of invalidity is warranted under the Public Use Clause. This demanding level of scrutiny, however, is not required simply because the purpose of the taking is economic development.

This is not the occasion for conjecture as to what sort of cases might justify a more demanding standard, but it is appropriate to underscore aspects of the instant case that convince me no departure from Berman and Midkiff is appropriate here. This taking occurred in the context of a comprehensive development plan meant to address a serious city-wide depression, and the projected economic benefits of the project cannot be characterized as de minimis. The identity of most of the private beneficiaries were unknown at the time the city formulated its plans. The city complied with elaborate procedural requirements that facilitate review of the record and inquiry into the city’s purposes. In sum, while there may be categories of cases in which the transfers are so suspicious, or the procedures employed so prone to abuse, or the purported benefits are so trivial or implausible, that courts should presume an impermissible private purpose, no such circumstances are present in this case.

Justice O’Connor, with whom The Chief Justice, Justice Scalia, and Justice Thomas join, dissenting. . . .

When interpreting the Constitution, we begin with the unremarkable presumption that every word in the document has independent meaning, “that no word was unnecessarily used, or needlessly added.” In keeping with that presumption, we have read the Fifth Amendment’s language to impose two distinct conditions on the exercise of eminent domain: “the taking must be for a ‘public use’ and ‘just compensation’ must be paid to the owner.” Brown v. Legal Foundation of Wash. (2003).

These two limitations serve to protect “the security of Property,” which Alexander Hamilton described to the Philadelphia Convention as one of the “great obj[ects] of Gov[ernment].” Together they ensure stable property ownership by providing safeguards against excessive, unpredictable, or unfair use of the government’s eminent domain power — particularly against those owners who, for whatever reasons, may be unable to protect themselves in the political process against the majority’s will.

While the Takings Clause presupposes that government can take private property without the owner’s consent, the just compensation requirement spreads the cost of condemnations and thus “prevents the public from loading upon one individual more than his just share of the burdens of government.” The public use requirement, in turn, imposes a more basic limitation, circumscribing the very scope of the eminent domain power: Government may compel an individual to forfeit her property for the public’s use, but not for the benefit of another private person. This requirement promotes fairness as well as security.
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Where is the line between “public” and “private” property use? We give considerable deference to legislatures’ determinations about what governmental activities will advantage the public. But were the political branches the sole arbiters of the public-private distinction, the Public Use Clause would amount to little more than hortatory fluff. An external, judicial check on how the public use requirement is interpreted, however limited, is necessary if this constraint on government power is to retain any meaning.

Our cases have generally identified three categories of takings that comply with the public use requirement, though it is in the nature of things that the boundaries between these categories are not always firm. Two are relatively straightforward and uncontroversial. First, the sovereign may transfer private property to public ownership — such as for a road, a hospital, or a military base. Second, the sovereign may transfer private property to private parties, often common carriers, who make the property available for the public’s use — such as with a railroad, a public utility, or a stadium. But “public ownership” and “use-by-the-public” are sometimes too constricting and impractical ways to define the scope of the Public Use Clause. Thus we have allowed that, in certain circumstances and to meet certain exigencies, takings that serve a public purpose also satisfy the Constitution even if the property is destined for subsequent private use. See, e.g., Berman v. Parker (1954); Hawaii Housing Authority v. Midkiff (1984). [Justice O’Connor wrote the majority opinion in Midkiff. — Eds.]

This case returns us for the first time in over 20 years to the hard question of when a purportedly “public purpose” taking meets the public use requirement. It presents an issue of first impression: Are economic development takings constitutional? I would hold that they are not. We are guided by two precedents about the taking of real property by eminent domain. In Berman, we upheld takings within a blighted neighborhood of Washington, D.C. The neighborhood had so deteriorated that, for example, 64.3% of its dwellings were beyond repair. It had become burdened with “overcrowding of dwellings,” “lack of adequate streets and alleys,” and “lack of light and air.” Congress had determined that the neighborhood had become “injurious to the public health, safety, morals, and welfare” and that it was necessary to “eliminat[e] all such injurious conditions by employing all means necessary and appropriate for the purpose,” including eminent domain. Mr. Berman’s department store was not itself blighted. Having approved of Congress’ decision to eliminate the harm to the public emanating from the blighted neighborhood, however, we did not second-guess its decision to treat the neighborhood as a whole rather than lot-by-lot.

In Midkiff, we upheld a land condemnation scheme in Hawaii whereby title in real property was taken from lessors and transferred to lessees. At that time, the State and Federal Governments owned nearly 49% of the State’s land, and another 47% was in the hands of only 72 private landowners. Concentration of land ownership was so dramatic that on the State’s most urbanized island, Oahu, 22 landowners owned 72.5% of the fee simple titles. The Hawaii Legislature had concluded that the oligopoly in land ownership was “skewing the State’s residential fee simple market, inflating land prices, and injuring the public tranquility and welfare,” and therefore enacted a condemnation scheme for redistributing title.

In those decisions, we emphasized the importance of deferring to legislative judgments about public purpose. . . . Yet for all the emphasis on deference, Berman and Midkiff hewed to a bedrock principle without which our public use jurisprudence would collapse: “purely private taking could not withstand the scrutiny of the public use requirement; it would serve no legitimate purpose of government and would thus be void.” Midkiff. To protect that principle, those decisions reserved “a role for courts to 1226play in reviewing a legislature’s judgment of what constitutes a public use . . . [though] the Court in Berman made clear that it is ‘an extremely narrow’ one.” Midkiff (quoting Berman).

The Court’s holdings in Berman and Midkiff were true to the principle underlying the Public Use Clause. In both those cases, the extraordinary, precondemnation use of the targeted property inflicted affirmative harm on society — in Berman through blight resulting from extreme poverty and in Midkiff through oligopoly resulting from extreme wealth. And in both cases, the relevant legislative body had found that eliminating the existing property use was necessary to remedy the harm. Thus a public purpose was realized when the harmful use was eliminated. Because each taking directly achieved a public benefit, it did not matter that the property was turned over to private use. Here, in contrast, New London does not claim that Susette Kelo’s and Wilhelmina Dery’s well-maintained homes are the source of any social harm. Indeed, it could not so claim without adopting the absurd argument that any single-family home that might be razed to make way for an apartment building, or any church that might be replaced with a retail store, or any small business that might be more lucrative if it were instead part of a national franchise, is inherently harmful to society and thus within the government’s power to condemn.

In moving away from our decisions sanctioning the condemnation of harmful property use, the Court today significantly expands the meaning of public use. It holds that the sovereign may take private property currently put to ordinary private use, and give it over for new, ordinary private use, so long as the new use is predicted to generate some secondary benefit for the public — such as increased tax revenue, more jobs, maybe even aesthetic pleasure. But nearly any lawful use of real private property can be said to generate some incidental benefit to the public. Thus, if predicted (or even guaranteed) positive side-effects are enough to render transfer from one private party to another constitutional, then the words “for public use” do not realistically exclude any takings, and thus do not exert any constraint on the eminent domain power. . . .

The case before us now demonstrates why, when deciding if a taking’s purpose is constitutional, the police power and “public use” cannot always be equated. The Court protests that it does not sanction the bare transfer from A to B for B’s benefit. It suggests two limitations on what can be taken after today’s decision. First, it maintains a role for courts in ferreting out takings whose sole purpose is to bestow a benefit on the private transferee — without detailing how courts are to conduct that complicated inquiry. For his part, Justice Kennedy suggests that courts may divine illicit purpose by a careful review of the record and the process by which a legislature arrived at the decision to take — without specifying what courts should look for in a case with different facts, how they will know if they have found it, and what to do if they do not. Whatever the details of Justice Kennedy’s as-yet-undisclosed test, it is difficult to envision anyone but the “stupid staff[er]” failing it. The trouble with economic development takings is that private benefit and incidental public benefit are, by definition, merged and mutually reinforcing. In this case, for example, any boon for Pfizer or the plan’s developer is difficult to disaggregate from the promised public gains in taxes and jobs. . . .

A second proposed limitation is implicit in the Court’s opinion. The logic of today’s decision is that eminent domain may only be used to upgrade — not downgrade — property. At best this makes the Public Use Clause redundant with the 1227Due Process Clause, which already prohibits irrational government action. The Court rightfully admits, however, that the judiciary cannot get bogged down in predictive judgments about whether the public will actually be better off after a property transfer. In any event, this constraint has no realistic import. For who among us can say she already makes the most productive or attractive possible use of her property? The specter of condemnation hangs over all property. Nothing is to prevent the State from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory. Cf. Poletown Neighborhood Council v. Detroit (Mich. 1981) (taking a working-class, immigrant community in Detroit and giving it to a General Motors assembly plant), overruled by County of Wayne v. Hathcock (Mich. 2004).

The Court also puts special emphasis on facts peculiar to this case: The NLDC’s plan is the product of a relatively careful deliberative process; it proposes to use eminent domain for a multipart, integrated plan rather than for isolated property transfer; it promises an array of incidental benefits (even aesthetic ones), not just increased tax revenue; it comes on the heels of a legislative determination that New London is a depressed municipality. . . . But none has legal significance to blunt the force of today’s holding. If legislative prognostications about the secondary public benefits of a new use can legitimate a taking, there is nothing in the Court’s rule or in Justice Kennedy’s gloss on that rule to prohibit property transfers generated with less care, that are less comprehensive, that happen to result from less elaborate process, whose only projected advantage is the incidence of higher taxes, or that hope to transform an already prosperous city into an even more prosperous one.

Finally, in a coda, the Court suggests that property owners should turn to the States, who may or may not choose to impose appropriate limits on economic development takings. This is an abdication of our responsibility. States play many important functions in our system of dual sovereignty, but compensating for our refusal to enforce properly the Federal Constitution (and a provision meant to curtail state action, no less) is not among them. . . .

Any property may now be taken for the benefit of another private party, but the fallout from this decision will not be random. The beneficiaries are likely to be those citizens with disproportionate influence and power in the political process, including large corporations and development firms. As for the victims, the government now has license to transfer property from those with fewer resources to those with more. The Founders cannot have intended this perverse result. “[T]hat alone is a just government,” wrote James Madison, “which impartially secures to every man, whatever is his own.”

Justice Thomas, dissenting. . . .

Today’s decision is simply the latest in a string of our cases construing the Public Use Clause to be a virtual nullity, without the slightest nod to its original meaning. In my view, the Public Use Clause, originally understood, is a meaningful limit on the government’s eminent domain power. Our cases have strayed from the Clause’s original meaning, and I would reconsider them.


I

. . . Though one component of the protection provided by the Takings Clause is that the government can take private property only if it provides “just compensation” for the taking, the Takings Clause also prohibits the government from taking property except “for 1228public use.” Were it otherwise, the Takings Clause would either be meaningless or empty. If the Public Use Clause served no function other than to state that the government may take property through its eminent domain power — for public or private uses — then it would be surplusage. Alternatively, the Clause could distinguish those takings that require compensation from those that do not. . . . In other words, the Clause would require the government to compensate for takings done “for public use,” leaving it free to take property for purely private uses without the payment of compensation. This would contradict a bedrock principle well established by the time of the founding: that all takings required the payment of compensation.1 The Public Use Clause, like the Just Compensation Clause, is therefore an express limit on the government’s power of eminent domain.

The most natural reading of the Clause is that it allows the government to take property only if the government owns, or the public has a legal right to use, the property, as opposed to taking it for any public purpose or necessity whatsoever. At the time of the founding, dictionaries primarily defined the noun “use” as “[t]he act of employing any thing to any purpose.” 2 S. Johnson, A Dictionary of the English Language (4th ed. 1773) (hereinafter Johnson). The term “use,” moreover, “is from the Latin utor, which means ‘to use, make use of, avail one’s self of, employ, apply, enjoy, etc.” J. Lewis, Law of Eminent Domain (1888) (hereinafter Lewis). When the government takes property and gives it to a private individual, and the public has no right to use the property, it strains language to say that the public is “employing” the property, regardless of the incidental benefits that might accrue to the public from the private use. The term “public use,” then, means that either the government or its citizens as a whole must actually “employ” the taken property. . . .

Tellingly, the phrase “public use” contrasts with the very different phrase “general Welfare” used elsewhere in the Constitution. The Framers would have used some such broader term if they had meant the Public Use Clause to have a similarly sweeping scope. . . . The Constitution’s text, in short, suggests that the Takings Clause authorizes the taking of property only if the public has a right to employ it, not if the public realizes any conceivable benefit from the taking. . . .

The Constitution’s common-law background reinforces this understanding. The common law provided an express method of eliminating uses of land that adversely impacted the public welfare: nuisance law. Blackstone and Kent, for instance, both carefully distinguished the law of nuisance from the power of eminent domain. Blackstone rejected the idea that private property could be taken solely for purposes of any public benefit. “So great . . . is the regard of the law for private property,” he explained, “that it will not authorize the least violation of it; no, not even for the general good of the whole community.” He continued: “If a new road . . . were to be made through the grounds of a private person, it might perhaps be extensively beneficial to the public; but the law permits no man, or set of men, to do this without the consent of the owner of the land.” Only “by giving [the landowner] full indemnification” could the government take property, and even then “[t]he public [was] now considered as an individual, treating with an individual for an exchange.” When the public took property, in other words, it took it as an individual buying property from another typically would: for one’s own use. The Public Use Clause, in short, embodied the Framers’ understanding that property is a natural, 1229fundamental right, prohibiting the government from “tak[ing] property from A. and giv[ing] it to B.” Calder v. Bull, 3 Dall. (1798). . . .



II

Early American eminent domain practice largely bears out this understanding of the Public Use Clause. This practice concerns state limits on eminent domain power, not the Fifth Amendment, since it was not until the late 19th century that the Federal Government began to use the power of eminent domain, and since the Takings Clause did not even arguably limit state power until after the passage of the Fourteenth Amendment. Nevertheless, several early state constitutions at the time of the founding likewise limited the power of eminent domain to “public uses.” Their practices therefore shed light on the original meaning of the same words contained in the Public Use Clause.

States employed the eminent domain power to provide quintessentially public goods, such as public roads, toll roads, ferries, canals, railroads, and public parks. Though use of the eminent domain power was sparse at the time of the founding, many States did have so-called Mill Acts, which authorized the owners of grist mills operated by water power to flood upstream lands with the payment of compensation to the upstream landowner. Those early grist mills “were regulated by law and compelled to serve the public for a stipulated toll and in regular order,” and therefore were actually used by the public. Lewis. They were common carriers — quasi-public entities. These were “public uses” in the fullest sense of the word, because the public could legally use and benefit from them equally. . . .

The disagreement among state courts, and state legislatures’ attempts to circumvent public use limits on their eminent domain power, cannot obscure that the Public Use Clause is most naturally read to authorize takings for public use only if the government or the public actually uses the taken property.



III

Our current Public Use Clause jurisprudence, as the Court notes, has rejected this natural reading of the Clause. The Court adopted its modern reading blindly, with little discussion of the Clause’s history and original meaning, in two distinct lines of cases: first, in cases adopting the “public purpose” interpretation of the Clause, and second, in cases deferring to legislatures’ judgments regarding what constitutes a valid public purpose. Those questionable cases converged in the boundlessly broad and deferential conception of “public use” adopted by this Court in Berman v. Parker (1954), and Hawaii Housing Authority v. Midkiff (1984), cases that take center stage in the Court’s opinion. The weakness of those two lines of cases, and consequently Berman and Midkiff, fatally undermines the doctrinal foundations of the Court’s decision. Today’s questionable application of these cases is further proof that the “public purpose” standard is not susceptible of principled application. This Court’s reliance by rote on this standard is ill advised and should be reconsidered. . . .

Berman and Midkiff erred by equating the eminent domain power with the police power of States. See Midkiff (“The ‘public use’ requirement is . . . coterminous with the scope of a sovereign’s police powers”). Traditional uses of that regulatory power, such as the power to abate a nuisance, required no compensation whatsoever, see Mugler v. Kansas (1887), in sharp contrast to the takings power, which has always required compensation. The question whether the State can take property using the power of eminent domain is therefore 1230distinct from the question whether it can regulate property pursuant to the police power. In Berman, for example, if the slums at issue were truly “blighted,” then state nuisance law, not the power of eminent domain, would provide the appropriate remedy. To construe the Public Use Clause to overlap with the States’ police power conflates these two categories.

The “public purpose” test applied by Berman and Midkiff also cannot be applied in principled manner. Once one permits takings for public purposes in addition to public uses, no coherent principle limits what could constitute a valid public use — at least, none beyond Justice O’Connor’s (entirely proper) appeal to the text of the Constitution itself. I share the Court’s skepticism about a public use standard that requires courts to second-guess the policy wisdom of public works projects. The “public purpose” standard this Court has adopted, however, demands the use of such judgment, for the Court concedes that the Public Use Clause would forbid a purely private taking. It is difficult to imagine how a court could find that a taking was purely private except by determining that the taking did not, in fact, rationally advance the public interest. The Court is therefore wrong to criticize the “actual use” test as “difficult to administer.” It is far easier to analyze whether the government owns or the public has a legal right to use the taken property than to ask whether the taking has a “purely private purpose” — unless the Court means to eliminate public use scrutiny of takings entirely. Obliterating a provision of the Constitution, of course, guarantees that it will not be misapplied.

For all these reasons, I would revisit our Public Use Clause cases and consider returning to the original meaning of the Public Use Clause: that the government may take property only if it actually uses or gives the public a legal right to use the property.



IV

The consequences of today’s decision are not difficult to predict, and promise to be harmful. So-called “urban renewal” programs provide some compensation for the properties they take, but no compensation is possible for the subjective value of these lands to the individuals displaced and the indignity inflicted by uprooting them from their homes. Allowing the government to take property solely for public purposes is bad enough, but extending the concept of public purpose to encompass any economically beneficial goal guarantees that these losses will fall disproportionately on poor communities. Those communities are not only systematically less likely to put their lands to the highest and best social use, but are also the least politically powerful. If ever there were justification for intrusive judicial review of constitutional provisions that protect “discrete and insular minorities,” United States v. Carolene Products Co., n.4 (1938), surely that principle would apply with great force to the powerless groups and individuals the Public Use Clause protects. The deferential standard this Court has adopted for the Public Use Clause is therefore deeply perverse. It encourages “those citizens with disproportionate influence and power in the political process, including large corporations and development firms’ to victimize the weak.” (O’Connor, J., dissenting).

Those incentives have made the legacy of this Court’s “public purpose” test an unhappy one. In the 1950’s, no doubt emboldened in part by the expansive understanding of “public use” this Court adopted in Berman, cities “rushed to draw plans” for downtown development. B. Frieden & L. Sagalayn, Downtown, Inc. How America Rebuilds Cities (1989). “Of all the families displaced by urban renewal from 1949 through 1963, 63 percent of those whose race was known were nonwhite, and of these families, 123156 percent of nonwhites and 38 percent of whites had incomes low enough to qualify for public housing, which, however, was seldom available to them.” Public works projects in the 1950’s and 1960’s destroyed predominantly minority communities in St. Paul, Minnesota, and Baltimore, Maryland. In 1981, urban planners in Detroit, Michigan, uprooted the largely “lower-income and elderly” Poletown neighborhood for the benefit of the General Motors Corporation. Urban renewal projects have long been associated with the displacement of blacks; “[i]n cities across the country, urban renewal came to be known as ‘Negro removal.’” Pritchett, The “Public Menace” of Blight: Urban Renewal and the Private Uses of Eminent Domain, 21 Yale L. & Policy Rev. 1, 47 (2003). Over 97 percent of the individuals forcibly removed from their homes by the “slum-clearance” project upheld by this Court in Berman were black. Regrettably, the predictable consequence of the Court’s decision will be to exacerbate these effects.

The Court relies almost exclusively on this Court’s prior cases to derive today’s far-reaching, and dangerous, result. But the principles this Court should employ to dispose of this case are found in the Public Use Clause itself, not in Justice Peckham’s high opinion of reclamation laws. When faced with a clash of constitutional principle and a line of unreasoned cases wholly divorced from the text, history, and structure of our founding document, we should not hesitate to resolve the tension in favor of the Constitution’s original meaning. . . .



[image: Photograph of the lot on which Susette Kelo's house stood. The lot is vacant and full of shrubs and trees.]


After Kelo was decided, Pfizer decided not to develop the new research facility in New London after all. To this day, the former site of Susette Kelo’s home remains an empty lot, occupied only by feral cats. Kelo’s little pink house was moved, plank by plank, to a new location in New London. It now stands as a monument to eminent domain abuse.










	1 See William Baude, Rethinking the Federal Eminent Domain Power, 122 Yale L.J. 1738 (2013) (describing the development of the federal power of eminent domain).

	2 Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction 78 (1998).

	5 See also Calder v. Bull, 3 Dall. 386, 388 (1798) (“An act of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority. . . . A few instances will suffice to explain what I mean. . . . [A]law that takes property from A and gives it to B: It is against all reason and justice, for a people to entrust a Legislature with such powers; and, therefore, it cannot be presumed that they have done it. The genius, the nature, and the spirit, of our State Governments, amount to a prohibition of such acts of legislation; and the general principles of law and reason forbid them” (emphasis deleted)).

	6 . . . [W]hile the City intends to transfer certain of the parcels to a private developer in a long-term lease — which developer, in turn, is expected to lease the office space and so forth to other private tenants — the identities of those private parties were not known when the plan was adopted. It is, of course, difficult to accuse the government of having taken A’s property to benefit the private interests of B when the identity of B was unknown.

	13 It is a misreading of Berman to suggest that the only public use upheld in that case was the initial removal of blight. The public use described in Berman extended beyond that to encompass the purpose of developing that area to create conditions that would prevent a reversion to blight in the future. Had the public use in Berman been defined more narrowly, it would have been difficult to justify the taking of the plaintiff’s non-blighted department store.

	16 Nor do our cases support Justice O’Connor’s novel theory that the government may only take property and transfer it to private parties when the initial taking eliminates some “harmful property use.” There was nothing “harmful” about the nonblighted department store at issue in Berman; nothing “harmful” about the lands at issue in the mining and agriculture cases. . . . In each case, the public purpose we upheld depended on a private party’s future use of the concededly nonharmful property that was taken. By focusing on a property’s future use, as opposed to its past use, our cases are faithful to the text of the Takings Clause. . . .

	19 A parade of horribles is especially unpersuasive in this context, since the Takings Clause largely “operates as a conditional limitation, permitting the government to do what it wants so long as it pays the charge.” . . .

	1 Some state constitutions at the time of the founding lacked just compensation clauses and took property even without providing compensation. The Framers of the Fifth Amendment apparently disagreed, for they expressly prohibited uncompensated takings, and the Fifth Amendment was not incorporated against the States until much later.
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Heed T heir

the whole world koows by sow, thousand of
Southern Negro students are engaged in wide-
Spread nowviolent demomstrations in posiive affrma-
o ofthe right o live in human digrity m guaraniced
by the U, 8. Constitution and the Bill of Rights. o
ther efforts to uphaold these guarantees,they are beini.
et by an unprecedented wave o teerac by those who
Would dens and negat that docusuent which the whale.
world loaks upon us wettng the patter
reedon,

I Orangsbrg, South Carolins, when 400 students.
peacefully sought o buy daughunuts and cofee at hunch
Counters n the busioees ditict, ey were forcibly
‘jected, tear-gamed, uaked to the skin i frczing
weather with fre hoscs, arrested en masse sod herded
nto an open barbedwire stockado 1 stand for hours
in the iter cold.

In Mootgomery, Alabama, alter students sang
“My Country, Tis of Thee* on the State Gapitol stepa,
their leaders were expelled from school. and trock:
Toude ol police srmed with shotguss aid tenr-gan
ringed the Alubuma Stste College Campus. When the
Catire student body proiewed to wate wuthorities by
relusing to recegier, their diniag hall wan g
Tocked in an atiempt 1 starve them into sbmission.

I Tallahusce, Atlants, Nashvile, Savannah,
Greensboro, Menphis, Richmand, Charlote, and &
et of wther itin in the South, young American toen-
aers,inface f the entire weigh of ofical i appa-
ratus snd police power, have boldly siepped forth as

€7 he eroseing movement of peaceful mass

demonstra

by Negroes is something

wesw i ther South, something understandable. ...

Let Congress heed their rising voices,
Jor they will be heard.9?

~New York Times editorial

Saturday, Marck 19, 1960

ising Voices

protagoniats of demosrucy, Their courage and amas-
ing restraint have impired millioos and given & new
digrity 1 the coune o freedom.

Simall wonder that the Sauthern violators of the
Canstitution fear this new, nanviolent brand o
freedom fighte ... even as they fear the upswelling
Fightco-vote movement. Small wondee that they sre
determined 1o destroy the oae man who, more than

s other,symholizes the e piri now sweepind the
South—the Rev, Dr. Martin  uther King, Jr. world-
famous Jeader of the Montgomery Bus Protest. For it

hie doctrine of nonvialence which has inspired
e the students in thelr widening wave of it
‘and it hin saame Dr. King who founded and is
pesident of the Southern Christian Leadership Con
rence.the organization which is spearheading the
surging rightto-vore mavement. Under Dr. King
dirction the Leadership Conference conducts St
dent Workshops and Seminars in the philowaphy and
Lchaiac of nonviolent resstince.

Adain und again the Southern violators have
answered Dr. Kings pescelul protests with inimida-
o and violence. They have bombsed his bowne almost
Keilling his wite and child. They have ssmaulted his
person, They have arrested him seven tines—foc
Fpceding” loitering” and imilar “offomses” And
o they have charged him with “perjury"—a felony
nder which they could imprison bim for e sears.
Obviously, their real purposs s {0 reniove him plysi-
call s the lader to whom the stdents and millions

af others—Jonk for gidance and support, and thereby
o intimidate ol leaders wha may e in tho South.
i o lvcnd thin ffirmative movennent,
e Negro Americans and weaken
e, The defemme of Martin Luther.
K, apiritual eader of the sident siin movement,
clearly, therclors, s gral part of the total
strugge for frecdonn ouh.

Deccot-mindod. Americans canont help but
applaud the creative daring of the students and the
quiet Beroism of Dr. King. Bat this it one of thosc
‘mamente i the stormiy istory of Freedom whe men
and wornen of god will must do more than appissd
the risingorglory of others. The America whose god
o hungs in the balanco belore & watehiol warld,
the America whose heritage of Liberty theve Sauthern
Upholders of the Consitution are defending, i our
Americn us well s thirs .

We must bheed their riving svices—yes—but we
o add oue own.

We must extend ourselyes above und beyond
ol wapport nd render the material help o urgersly
needed by thone who are taking the risks, facin joi,
and even deuth in @ glorious re-lirmation of our
Cantittion and os Bill of Righo.

‘We urke you 1 join hands with our fellow Amer.
icans in the South by supporting. with your dollars
thia Combined Appeal for al three necds-—tbe defetc
ol Martin Luther King.—the support of the crbattled
Stodents-—and the sruggle for the right-tovote.

Your Help Is Urgently Needed . .. NOW !!
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IMMEDIATE RELEASE September 5, 1957

James C., Hagerty, Press Secretary to the President

THE WHITE HOUSE

U, S, Naval Base
Newport, Rhode Island

THE PRESIDENT TODAY SENT THE
FOLLOWING TELEGRAM TO THE
HONORABLE ORVAL E, FAUBUS,
THE GOVERNOR OF ARK/ANSAS

The Honorable Orval &, Faubus eV
Governor of Arkansas 2
Little Rock, Arkansas

Your telegram received requesting my assurance of understanding
of and cooperation in the course of action you have taken on school
integration recommended by the Little Rock School Board and
ordered by the United States District Court pursuant to the mandate
of the United States Supreme Court.

Vhen I became President, I took an oath to support and defend the
Constitution of the United States, The only assurance I can give
you is that the Federal Constitution will be upheld by me by every
legal means at my command,

There is no basis of fact to the statements you make in your telegram
that Federal authorities have been considering taking you into custody
or that telephone lines to your Executive lansion bave been tapped
by any agency of the Federal Government,

At the request of Judge Davies, the Department of Justice is
presently collecting facts as to interference with ur failure to
comply with the District Court's order. You aad olier state
officials -~ as well as the National Guard which, of coxtse, is
uniformed, armed and partially sustained by the Governviant ==
will, I am sure, give full cooperation to the United States District
Court,

Dwight D, Eisenbower

ISR E RSN
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Nmu, therefore, be it knmun, tha I,
Aranklin B, Ro08ebelt, President of the United States of America,
in consideration of the premises, divers other good and suffcient reasons me thereunto

moving, do herchy graat uato the sada Charles Eauser  remission of the laprisonmest
sonteaces taposed on Gomts 1 to 4, lncluaive, and a full asd waconditivasl pasdon

of the offenses charged in Counts 5 to 8, tnclusive.—

testimony wherenf [ have hereunto signed my name and caused
the seal of the Department of Justice o be affixed.

Bone at the City of Washington this  eigntn day
of January in the year of our Lord One Thousand
Nine Hundred and  Forty-tive  and of the Independence
of the United States the One Hundred and stxty-ninth.

By the President: % L l/ﬂ'«wé,
\
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