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FOREWORD


THERE ARE FEW HISTORICAL clichés more hoary than this one: The abolitionists were a tiny, beleaguered minority, widely despised all across the North. The evidence compiled by Randy E. Barnett and Evan D. Bernick strongly suggests that this is a cliché badly in need of revision. Not because the abolitionists were in fact popular—they were not—but because they were influential. Profoundly influential, in fact. For it was the “constitutional abolitionists” who developed, as the title of this book says, “the original meaning of the Fourteenth Amendment.”

Historians do not write books like this one, aimed as it is at getting the justices of the United States Supreme Court to change the way they interpret the Constitution. Written by two law professors, this book is explicitly, unabashedly designed to persuade the Court to reconsider some longstanding constitutional assumptions about the Fourteenth Amendment.

But to make their case, the lawyers have written a history book. The questions they raise are deeply historical. Where did the phrase “privileges and immunities” originate? What did the phrase originally mean, and how did that meaning change over time? What did it mean by the time the authors of the Fourteenth Amendment invoked it? So, too, with “due process of law” and “equal protection of the law.” Where did those terms originate, and what did they mean in 1868, when Republican lawmakers inserted them into the amendment?

To be sure, Barnett and Bernick are “originalists.” They would have the Constitution interpreted, even today, in accordance with the original public meaning of the text. At first glance this might raise eyebrows among my fellow historians. We are generally more comfortable with multiple or conflicting meanings, with meanings that change over time. We tend to be empiricists more than theorists. We are willing to consider original intent as well as original public meaning—and we don’t usually distinguish between the two. Although we prefer contemporary evidence, we are often forced to rely on memory, fallible though memory undoubtedly is. And yet, “original public meaning,” though terminologically alien, is conceptually familiar to historians. Think of it as reading ideas in context, not unlike what Quentin Skinner challenged historians to do several decades ago.

Nor should historians be too concerned that originalism necessarily freezes the Constitution in time. The Fourteenth Amendment, as Barnett and Bernick read it, authorizes the federal government to protect the civil rights of citizens in the states. This, they tell us, is its original and therefore unalterable meaning. What has changed over time, however, is what the political culture has deemed to count as a constitutionally protected “civil right.”

In the early republic, for example, voting was considered a mere “political” right, a right that varied from state to state, a right that could be granted or withdrawn at the pleasure of a state legislature. Voting was still thought of that way when congressional Republicans drafted the Fourteenth Amendment. But by 1920, Barnett and Bernick argue, “the right of citizens who had reached the age of majority to vote was deemed fundamental. What was once a mere ‘political’ right to suffrage had become a fundamental civil right.” Once that happened, the authors argue, the Fourteenth Amendment empowered the federal government to protect every citizen’s right to vote.

Because a right that comes to be accepted as fundamental cannot, almost by definition, be taken away, the Fourteenth Amendment created a floor but not a ceiling for the privileges and immunities to which we are entitled. In this telling, then, the unchanging original meaning of the Constitution allowed for a Constitution that can adjust to changes in the political culture. The number of constitutionally protected civil rights could rise, but it could not fall—except by a formal constitutional amendment that changes the meaning of the text.

This is where the abolitionists come in, for they were instrumental in changing the way Americans came to think about the privileges and immunities of citizenship. According to Barnett and Bernick, the original public meaning of the Constitution—the Constitution of 1787—was that civil rights were protected as a matter of interstate comity. But states themselves could respect or disrespect rights as they chose, as long as every state citizen’s rights were respected or disrespected in the same way. And not all states considered African Americans to be citizens of the United States.

As the debate over slavery intensified, abolitionists began to argue that some rights were fundamental, that free Blacks born in the United States were citizens, and that every US citizen was entitled to the same rights everywhere. In the abolitionist reading, for example, no state could deprive any citizen of the rights of due process.

The radicals who pioneered this way of thinking—Lysander Spooner, William Goodell, Gerrit Smith, and others—were dubbed “constitutional abolitionists” by the historian Richard Sewell, and more recently, Manisha Sinha has labeled their doctrine “abolitionist constitutionalism.” By the 1850s the radical precepts of abolitionist constitutionalism had infiltrated American politics and became the baseline premises of the new, antislavery Republican Party.

Defenders of slavery responded in kind. They, too, began to argue for a fundamentalist understanding of rights, in this case a slaveholder’s right to hold property in human beings. So fundamental was this right, Chief Justice Roger B. Taney would argue, that the Constitution obligated the federal government to protect slave property in the territories.

By the 1860s, then, there was wide agreement that the privileges and immunities of citizenship were fundamental and that the federal government was therefore obliged to protect citizens in the enjoyment of those rights.

The significant point the authors make is that the original meaning of the Fourteenth Amendment is to be found in the antislavery constitutionalism that was developed by abolitionists in the decades between the Revolution and the Civil War, particularly after the Missouri Crisis in 1820. By the time congressional Republicans proposed a Fourteenth Amendment, in the immediate aftermath of the Civil War, they understood their proposal to mean several things: Blacks born in the United States were citizens. All citizens were entitled to a number of rights, some of them enumerated in the Constitution, some spelled out in the first eight amendments, and some unenumerated. These rights were fundamental, not simply a matter of mere state comity. Consequently, the federal government was constitutionally obliged to protect those rights in the states.

This is a bracingly expansive reading of the original meaning of the Fourteenth Amendment. No doubt constitutional scholars will debate its merits or demerits as an originalist thesis. No doubt historians will similarly debate it as an interpretation of Reconstruction. But to this reader, Barnett and Bernick have made at least one point in this superb book that seems beyond doubt: the abolitionist movement bequeathed to all Americans, through the Fourteenth Amendment, a better Constitution, an egalitarian understanding of citizenship, and a more robust conception of our fundamental rights.

James Oakes



 



PREFACE: THE LETTER


ON MARCH 12, 1871, Supreme Court Justice Joseph Bradley penned a remarkable letter to a federal district judge in New Orleans who would one day join Bradley on the nation’s highest court. Judge William Woods was mired in a case involving the constitutionality of the Enforcement Act of 1870—an ambitious piece of civil-rights legislation, crafted by a Republican-dominated Congress to enforce the recently adopted Fourteenth Amendment. Judge Woods sought Bradley’s advice because the justice also served as the judge for the federal circuit in which Judge Woods’s district was located.

At issue in United States v. Hall was whether Section 5 of the Fourteenth Amendment empowered Congress to criminalize private conspiracies against the First Amendment rights of free speech and peaceable assembly. The case arose from the indictment of two white men for violently breaking up a political meeting of mostly Black Republicans, killing two and wounding more than fifty people. The defendants argued that because no federal rights were at issue, the charges should be dismissed. In Barron v. Baltimore, decided in 1833, the Court held that the first eight amendments constrained only the federal government; they did not restrict the exercise of state power. And they did not authorize the federal government to reach private individuals. Had the Fourteenth Amendment changed this? Woods wanted to know what Bradley thought.

In his four-page handwritten letter, Bradley succinctly described what he took to be the meaning of the text of the Fourteenth Amendment. To our knowledge, a transcript of Bradley’s draft of this letter, which resides in the New Jersey Historical Society, has never been published in its entirety. So we reproduce it here with its original underlining and crossed-out passages.

Washington, March 12, 1871

My dear Judge,

I am sorry I could not have answered your letter of 7th last sooner. But my duties here have been so arduous that it has been impracticable. I will now attend to do so.

The 6th section of the act, known as the Enforcement Act, makes it felony for two or more persons to conspire together, or to go in disguise, with intent to prevent a citizen of the U.S. from registering or voting, or to injure or intimidate him to prevent the free exercise and enjoyment of any right or privilege secured to him by the Constitution or laws of the U.S.

You ask whether the breaking up of a peaceable political meeting, by riot and murder, when committed simply for that purpose, without any defendant’s intent to prevent the exercise of the right of suffrage, is a felony under this section, in view of the 1st Amendment of the Constitution, which says, that “Congress shall make no law abridging the right of the people peaceably to assemble and to petition the government for a redress of grievance”?

Supposing the 1st Amendment to embrace the right peaceably to assemble for the purpose of discussing political questions, (which I think it does) the case is within the words of the statute. The right is a right secured by the Constitution. True, it is secured only as against the action of Congress itself. But, still, it is a right that is secured. But where Congress is prohibited from interfering with a right by legislation, does that authorize Congress to protect that right by legislation? The same amendment prohibits Congress from passing any law respecting an establishment of religion, or prohibiting the free exercise thereof. Does this give to Congress the power to protect by law the people of a state in the free exercise of religion? Is not that subject left to the discretion of the States or the people? Until the passage of the XIVth amendment this was undoubtedly so.

Does the XIVth Amendment, in giving Congress power to enforce its provisions by appropriate legislation, make any alteration in this respect?

By that Amendment, Sect. 1, “No state shall make or enforce any law which shall abridge the privilege or immunities of citizens of the U. States; nor shall any state deprive of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.”

Now, the privileges and immunities of citizens of the United States here referred to, are undoubtedly those which may be demonstrated fundamental (See [Corfield v. Coryell] 4 Wash. C.C. Rep. 380): and among these I suppose we are safe in including those which in the constitution are expressly secured to the people, either as against the action of the federal government, or the state government.

If this is so, then, undoubtedly, Congress has a right, by appropriate legislation, to enforce and protect such fundamental rights, against unfriendly or insufficient state legislation. I say unfriendly or insufficient for the XIVth amendment not only prohibits the making or enforcing of laws which shall abridge the privileges of the citizen; but prohibits the states from denying to all persons within its jurisdiction the equal protection of the laws. Denying includes inaction as well as action. And denying the equal protection of the laws includes the omission to protect, as well as the omission to pass laws for protection. Our controversy with England at this moment is, not only that her neutrality laws were not sufficient but that she did not properly enforce those which she had. It is a poor consolation for me to be told, “Our laws are sufficient to protect you,” if those laws are not enforced, and any rights are supinely permitted to be invaded. Therefore, to guard against the invasion of the citizen’s fundamental rights, and to secure their adequate protection, as well against State legislation as state inaction or incompetence, the amendment gives Congress power to enforce the amendment by appropriate legislation. The extent to which Congress should exercise that right will depend upon its discretion in view of the circumstances of each case. And as it would be unseemly for Congress to interfere directly with state enactments, or state officials, and as it cannot compel the activity of state officials, the only appropriate legislation it can make is that which will operate directly on offenders and offenses and protect the rights which the amendment secures.

The extent to which Congress shall exercise this power must depend on its discretion in view of the circumstances of each case. If the exercise of it in any case should seem to interfere with the domestic affairs of a state, it must be remembered that it is for the purpose of protecting Federal rights; and these must be protected whether it interferes with domestic laws or domestic administration of laws.

In my judgment, therefore, the case you suppose is within the law, and the law is within the legislative power of Congress.

Yours truly,

Joseph P. Bradley

P.S. I expect when our court adjourns, about the 1st of May, to visit Savannah and Mobile in succession and spend, say a fortnight week or ten days in each place, perhaps longer. If you will make arrangements to have cases of special importance laid over till I can appear, I will cheerfully hear them. I would a little prefer not to be bothering with jury cases unless you decide it important. I shall probably visit Savannah first. I doubt whether I can get as far as New Orleans. Should you specially wish me to hear any cases there I might perhaps go there for a short time.

In this letter, Justice Bradley summarized, with just one omission, our thesis concerning the original meaning of the Fourteenth Amendment:


	The Privileges or Immunities Clause protects those substantive rights “which may be demonstrated fundamental” from being violated by state governments.

	These “fundamental” rights include the unenumerated rights discussed by Justice Bushrod Washington in the 1823 case of Corfield v. Coryell, which Bradley cites.

	They also include enumerated rights, such as those set forth in the First Amendment, which Bradley affirms were “expressly secured to the people.”

	The Equal Protection of the Laws Clause is not limited to barring state action but also imposes an affirmative duty on states to act. As Bradley put it: “Denying includes inaction as well as action.”

	A denial of “the equal protection of the laws” extends beyond a state’s officials failing to protect the privileges or immunities of its citizens; it extends as well to failures of states to enact laws for their protection—or, in Bradley’s words, “the omission to protect, as well as the omission to pass laws for protection.”

	Section 5 of the Fourteenth Amendment empowers Congress to remedy the failure of state governments to protect these rights by creating its own federal enforcement procedures: “[T]o guard against the invasion of the citizen’s fundamental rights, and to secure their adequate protection, as well against State legislation as state inaction or incompetence, the amendment gives Congress power to enforce the amendment by appropriate legislation.”

	Finally, laws enacted by Congress pursuant to its Section 5 powers “will operate directly on offenders and offenses.” Indeed, given that Congress cannot commandeer or “compel the activity of state officials,” this is “the only appropriate legislation it can make.”



Justice Bradley packed a lot into a four-page letter. There is just one major component of our approach that is missing from his account of the original meaning of Sections 1 and 5: Bradley does not consider whether “the due process of law” requires a judicial assessment of whether the substance of state laws arbitrarily restricts the privileges or immunities of citizens of the United States. That issue was not implicated in United States v. Hall.

Each element of what Justice Bradley so clearly saw and expressed in 1871 would be purged from our constitutional law—denied by the Supreme Court, and repudiated by generations of scholars. Indeed, Justice Bradley’s own jurisprudence tracked the rise and fall of the original meaning of the Fourteenth Amendment.

Bradley’s decline began in April of 1873, when the Court handed down two pivotal decisions. In his dissenting opinion in the Slaughter-House Cases, Bradley reiterated the fundamental-rights theory of the privileges and immunities of citizenship that he conveyed to Judge Woods; and he determined that the privileges or immunities of US citizens included a right to pursue a lawful trade or occupation. But then, the very next day in Bradwell v. Illinois, Bradley published an infamous concurrence endorsing the constitutionality of the complete exclusion of women from the practice of law.

Three years later, Bradley joined the majority in United States v. Cruikshank, reversing the convictions (under the Force Bill) of the perpetrators of the Colfax Massacre. This was the horrific slaughter of dozens of Black Republicans and three white Republicans that Eric Foner rightly characterizes as “[t]he bloodiest single instance of racial carnage in the Reconstruction era.”1 Contrary to the interpretation expressed by Bradley in his letter, in Cruikshank, the Court held that the Privileges or Immunities Clause did not protect the rights enumerated in the Constitution from violation by private actors.

Finally, in the 1883 Civil Rights Cases, Bradley himself authored an opinion for the Court holding unconstitutional key provisions of the Civil Rights Act of 1875 that prohibited racial discrimination in public accommodations. Contrary to his letter, Bradley’s majority opinion limited the operation of the Fourteenth Amendment to state action, as opposed to state inaction. It would be another eighty-two years before Congress would again enact major civil rights legislation. When it did so, due to the precedent of the Civil Rights Cases, Congress invoked its Commerce Clause power rather than its enforcement power in Section 5.

Whatever may have moved him to change his mind, the overwhelming weight of the evidence shows that Justice Bradley’s first instincts were correct. In this book, we urge the Supreme Court to change course and restore the original meaning of the Fourteenth Amendment in full—the meaning described by Justice Bradley in his letter to Judge Woods. Doing so will surely require a change in some existing doctrine. But, as important, it will legitimate many current doctrines that have been called into question.

Just as one swallow does not a summer make, neither does one letter establish the original meaning of the Fourteenth Amendment. That requires the evidence we will present. But Justice Bradley’s letter offers a succinct preview of all but one of our findings. And it shows that our thesis is no mere academic theory. It was once considered a nearly self-evident truth.



 



Introduction



The Letter and Spirit of the Fourteenth Amendment


NOTHING IN THE CONSTITUTION of the United States is more important to contemporary American law and politics than the Fourteenth Amendment. This book provides a comprehensive account of the original meaning and purposes of those components of the amendment that are most salient and controversial today. Those components are Sections 1 and 5. Here they are in full, unbundled to highlight their principal parts:


Section 1:

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.

No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;

[N]or shall any State deprive any person of life, liberty, or property, without due process of law;

[N]or deny to any person within its jurisdiction the equal protection of the laws.

Section 5:

The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.



Sections 2, 3, and 4 of the Fourteenth Amendment are of great historical significance, and Section 2 in particular still carries practical weight. But the Citizenship, Privileges or Immunities, Due Process of Law, and Equal Protection of the Laws Clauses in Section 1 and Congress’s enforcement power in Section 5 are far more frequently litigated and politically contested.

And yet only relatively recently have scholars provided accounts of the original public meaning of Sections 1 and 5—the meaning conveyed by the text to the public when the Fourteenth Amendment was ratified into law in 1868. That shouldn’t be as surprising as it probably is for many readers. The focus today on original public meaning is a product of a legal movement that is relatively young. Prior to the rise of originalism in the 1980s, “proto-originalists” focused their attention on “the original intentions of the framers” of the Constitution.1 This approach characterized Raoul Berger’s 1977 tome, Government by Judiciary: The Transformation of the Fourteenth Amendment.2

In a very real sense, modern originalism arose in response to Berger’s book. Our book is the culmination of that response. It provides a theory of the Fourteenth Amendment’s original public meaning that honors the text and history, including a history of constitutionalism outside the courts that is often overlooked. And it articulates a novel strategy for implementing today what Schuyler Colfax—Speaker of the House when the Fourteenth Amendment was framed and ratified—called “the gem of the Constitution”3 in a way that is faithful to the goals of those who fought to make it law.


The Intellectual Origins of Modern Originalism

In 1980, Stanford law professor (and future dean) Paul Brest wrote a path-breaking article in which he coined the term “originalism.” Brest’s principal targets were Raoul Berger and Robert Bork. It was Brest who first dubbed Berger and Bork “originalists” and their approach “originalism.” “By ‘originalism,’ ” wrote Brest, “I mean the familiar approach to constitutional adjudication that accords binding authority to the text of the Constitution or the intentions of its adopters.”4 He contrasted originalism with “what I shall call ‘nonoriginalism.’ ”5 Brest’s article may well have provided the most influential labeling scheme in the history of constitutional theory.6

Because Berger, Bork, and others who appealed to “the intentions of the framers” lacked an explicit formulation of their methodology, Brest constructed one. He conceded up front that “[a]t least since Marbury, in which Chief Justice John Marshall emphasized the significance of our Constitution’s being a written document, originalism in one form or another has been a key theme in the American constitutional tradition.”7 Nevertheless, Brest took aim at what he called “strict originalism,” which he said was characterized by its “strict intentionalism.”8 “For the strict intentionalist, ‘the whole aim of construction, as applied to a provision of the Constitution, is … to ascertain and give effect to the intent of its Framers and the people who adopted it.’ ”9

Brest then identified the problem with strict intentionalism:


Strict intentionalism requires the interpreter to determine how the adopters would have applied a provision to a given situation, and to apply it accordingly. The enterprise rests on the questionable assumption that the adopters of constitutional provisions intended them to be applied in this manner. But even if this were true, the interpreter confronts historiographic difficulties of such magnitude as to make the aim practicably unattainable.10



As we will see, Brest’s focus on the “applic[ation] [of] a provision to a given situation” anticipated an important distinction that originalists would draw some twenty years later but that was unknown to constitutional theory at the time.

For Brest, the “historiographical difficulties” associated with application to a given situation result from having to aggregate the intentions of individual persons into a collective intention that is attributable to everyone responsible for the Constitution’s adoption. Brest regarded this as a fool’s errand.11 This general line of objection has come to be called the “summing problem.”12

Only after Brest invented the term “originalism” did originalists adopt and defend the label.13 Perhaps the earliest, most visible embrace was that of Edwin Meese III, President Ronald Reagan’s attorney general during Reagan’s second term. In his address to the American Bar Association on July 9, 1985, Meese advocated for “a jurisprudence of original intention.”14

Meese’s address created quite a stir. At a conference at Georgetown University Law Center, Justice William Brennan replied to the attorney general. Echoing Brest, Brennan declared that it was “far from clear whose intention is relevant—that of the drafters, the congressional disputants, or the ratifiers in the states—or even whether the idea of an original intention is a coherent way of thinking about a jointly drafted document drawing its authority from a general assent of the states.”15

The battle over originalism was fully joined. Still, originalism’s only theoretical explication remained Paul Brest’s critical reconstruction. For this reason, Larry Solum has dubbed early writers such as Berger and Bork “proto-originalists.”16 But a theory of originalism was in the offing.



Original Public Meaning, Not Framers’ Intent

Early theoretical development of originalism was in part a political project, initiated by lawyers in the Meese Justice Department. As these lawyers met in seminars and produced blue books on the original meaning of various constitutional provisions, they were addressed by then–Circuit Court Judge Antonin Scalia. Scalia admonished the attorneys to abandon their quest to discover the original intentions of the Framers and to pursue instead the original public meaning of the text.17

The shift from Framers’ intent to original public meaning was a response to Brest’s critique of “strict intentionalism.” Gone was the need to ascertain the collective intentions of multiple decision-making bodies (the Philadelphia Convention, state ratifying conventions, and so on). And the shift transformed what was, in practice, a counterfactual hypothesizing about how the Framers of the Constitution might have handled an issue facing us today into an empirical investigation of how a competent speaker did use language at the time the Constitution was ratified.

Ironically, to this day, many historians who choose to engage in constitutional interpretation employ “Framers’ intent” proto-originalism despite its now well-recognized drawbacks among legal scholars—originalists and nonoriginalists alike.18 So too did the Supreme Court invite proto-originalist intentionalist arguments in the landmark case of Brown v. Board of Education.19 The Court did not decide the case after the first round of briefs and arguments; rather, it set the case down for reargument and asked the parties to brief the following questions:


	What evidence is there that the Congress which submitted and the State legislatures and conventions which ratified the Fourteenth Amendment contemplated or did not contemplate, understood or did not understand, that it would abolish segregation in public schools?

	If neither the Congress in submitting nor the States in ratifying the Fourteenth Amendment understood that compliance with it would require the immediate abolition of segregation in public schools, was it nevertheless the understanding of the framers of the Amendment



(a) that future Congresses might, in the exercise of their power under Section Five of the Amendment, abolish such segregation, or

(b) that it would be within the judicial power, in light of future conditions, to construe the Amendment as abolishing such segregation of its own force?20

The Court did not ask the parties to establish the likely meaning of the language of the amendment. Instead, it asked them to brief whether the Framers or ratifiers expected the application of the amendment to have a specific result: either the abolition of segregated schools by its own force or the empowerment of Congress to do so by statute. Its unanimous answer to its questions is well known to legal scholars:


This discussion and our own investigation convince us that, although these sources cast some light, it is not enough to resolve the problem with which we are faced. At best, they are inconclusive. The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among “all persons born or naturalized in the United States.” Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect. What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.21



Most modern originalists now ask different questions. They ask, for example, what publicly available concepts a competent user of the English language would have associated with the phrase “privileges or immunities of citizens of the United States” when it became law.22 Only then do they apply the result of this inquiry into public meaning to the facts of particular cases—with the assistance of intermediary doctrine.23

Of course, we can’t determine what any given words or phrases meant to every member of the public in 1868—or, for that matter, what any given words or phrases mean to every member of the public today. All analysis of public meaning—whether original or contemporary—requires a certain measure of abstraction. The “competent” speaker or reader is a methodological device that is intended to capture the meaning that the constitutional text conveyed to most people when it was ratified. And that meaning is objective, in the sense that whether X is the original public meaning of a given provision turns on facts about prevailing linguistic practice that are independent of the contents of the minds of individual speakers or interpreters.

Originalists attribute to the competent reader (1) the ability and disposition to use and understand the English language in accordance with conventional rules governing public discourse at a given time; (2) familiarity with publicly accessible contemporary communications about particular constitutional words and phrases; and (3) an appreciation of basic features of the political, cultural, and legal context in which those words and phrases took shape. The assumption is that most members of the national community to which the text was addressed satisfied all three of these criteria. One should thus take “public meaning” to denote “the meaning that most actual people attributed to the text when it was ratified into law.”24

Back to Brown. The Court did not ask the parties to brief, nor did it consider, the original meaning of “the privileges or immunities of citizens of the United States.” So it did not investigate whether nondiscriminatory access to public or common schools qualified as a privilege of national citizenship under this meaning in 1868 or at some later time. We closely consider these questions in Part I, where we ultimately conclude that original meaning of the Privileges or Immunities Clause strongly supports the outcome in Brown.

The move from original Framers’ intent to original public meaning was the first big step in formulating a defensible theory of originalism. The next big step was taken, not by a judge or a law professor, but by a political scientist.



The Interpretation–Construction Distinction

In two separate books both published in 1999, Keith Whittington introduced into modern originalism a distinction between two essential components of constitutional decision-making: first, the activity of identifying the original meaning of constitutional texts; second, the activity of making constitutional judgments when the meaning of the text is underdeterminate.25 The first of these activities he called constitutional interpretation, and the second constitutional construction.26

Although unfamiliar to constitutional scholars when Whittington advanced it, an explicit distinction between interpretation and construction can be found in constitutional theory as early as the 1830s.27 In an 1839 treatise entitled Legal and Political Hermeneutics, legal scholar Francis Lieber formally distinguished between interpretation and construction. Lieber defined “interpretation” as “[t]he art of finding out the true sense of any form of words: that is, the sense which their author intended to convey, and of enabling others to derive from them the very same idea.” He defined “construction” as “the drawing of conclusions respecting subjects that lie beyond the direct expression of the text, from elements known from and given in the text—conclusions that are within the spirit, though not within the letter of the text.”28

In 1868, Thomas McIntyre Cooley incorporated Lieber’s distinction into a constitutional treatise that became highly influential in the late nineteenth century. Cooley was a professor at the University of Michigan Law School from 1859 to 1884 and served as its dean from 1871 to 1883. He was also the chief justice of the Michigan Supreme Court from 1864 to 1885. His Treatise on the Constitutional Limitations Which Rest upon the Legislative Power of the States of the American Union was published the same year that the Fourteenth Amendment was ratified.29

In a chapter on the construction of state constitutions, Cooley explained that interpretation differs from construction in that the former “is the act of finding out the true sense of any form of words, that is, the sense which their author intended to convey, and of enabling others to derive from them the same idea which the author intended to convey.”30 Construction, on the other hand, “is the drawing of conclusions respecting subjects that lie beyond the direct expressions of the text, from elements known from and given in the text; conclusions which are in the spirit, though not in the letter of the text.”31 In addition to Lieber, Cooley relied on Bouvier’s Law Dictionary:


Bouvier defines the two terms succinctly as follows: “Interpretation, the discovery and representation of the true meaning of any signs used to convey ideas.” “Construction, in practice, determining the meaning and application as to the case in question of the provisions of a constitution, statute, will, or other instrument, or of an oral agreement.”32



According to Cooley, the need for construction arises from a number of sources. The first is that the imprecision of human language itself “[is] such that if written instruments were always carefully drawn, and by persons skilled in the use of words, we should not be surprised to find their meaning often drawn in question, or at least to meet with difficulties in their practical application.”33 The second is “when draughtsmen are careless or incompetent.”

A third arises when the text needs “to be applied, not only to the subjects directly within the contemplation of those who framed them, but also to a great variety of new circumstances which could not have been anticipated, but which must nevertheless be governed by the general rules which the instruments establish.” Finally, construction is needed when their different opinions and interests “incline men to take different views of the instruments which affect those interests.” Cooley concluded that “from all these considerations the subject of construction is always prominent in the practical administration of the law.”34

The interpretation–construction distinction was subsequently refined by contracts scholars, including Arthur Corbin, Edwin Patterson, and E. Allan Farnsworth.35 Corbin went beyond Lieber to maintain that any judicial activity that did not involve ascertaining the meaning of expressions or determining that a contract existed was not part of interpretation but rather was part of construction.36 Thus refined, the interpretation–construction distinction eventually made its way into the Restatement of Contracts and continues to play a role in contracts scholarship and case law.37

In 2004, Whittington’s scholarship was adopted by one of us in a book further developing the modern theory of originalism.38 Soon thereafter, echoing Corbin, Larry Solum clarified that whereas constitutional interpretation was the activity of ascertaining the text’s communicative content, constitutional construction was the activity of giving the text legal effect.39 Even when the communicative content of the text is “thick” enough for a constitutional decision-maker to determine what is required in a particular setting, deciding actually to use that text to make a legally effective decision is an act of construction.

For example, Article I, Section 3’s mandate that “[t]he Senate of the United States shall be composed of two Senators from each State” leaves little room for doubt about whether a state may have three senators. But the further decision to adhere to this clear meaning and give it legal effect is not itself an act of interpretation; it is an act of construction. Still, if the text is sufficiently “thick,” conveying very detailed guidance about what a decision-maker must do, the decision-maker need not enter what Solum has termed the “construction zone” and develop a rule not specified in the text to resolve the matter at hand.40

The interpretation–construction distinction thus became the second component of a defensible theory of originalism. What was still needed, however, was an originalist theory of constitutional construction to go along with the public-meaning theory of interpretation.



The Letter and the Spirit of the Constitution

To understand how an originalist approach to constitutional construction can complement originalist interpretation, it is useful to distinguish—as did both Lieber and Cooley—between the letter of the Constitution and its spirit. The “letter” of the Constitution consists of the meaning that it originally conveyed to the public. The “spirit” of the Constitution consists of the ends, purposes, goals, or objects that the Constitution was adopted to accomplish—its design functions.

Public-meaning originalism seeks to identify the concepts that most members of the ratifying public associated with the words and phrases that constitute the Constitution. We hasten to add that original public meaning is not identical to—although it may be informed by—“original expected applications.”41 Although the criteria governing the meaning of concepts are a function of the conventional use of language in a linguistic community, those concepts are not identical to the things to which they are applied by people at a given time. Anyone who has “misspoken” or revised one’s understanding of something in light of new factual information can so attest.

The meaning–application distinction is particularly important in two situations. First, it is important when a concept (“search”) applies to an entity or activity (say, the use of thermal imaging technology to detect increased heat within a home caused by marijuana cultivation) that did not exist at the time a provision was enacted but satisfies the criteria conventionally associated with the concept nonetheless. Second, it is important when later inquiry reveals that a prior application of a concept to an existing thing was in error because of a mistake of fact or reasoning.

In ordinary life, we make such factual and reasoning mistakes all the time. We think a family member is watching a “movie” and discover that it is in fact a TV show; or we think we are seeing an “alligator,” only to learn it is in fact a crocodile. We wouldn’t conclude that the words “movie” or “alligator” no longer mean what they once did if someone pointed out our mistaken application.

As we will discuss in Chapter 6, we believe that eight justices were mistaken in how they applied the Privileges or Immunities Clause to sex discrimination in Bradwell v. Illinois. They were not mistaken because the framers of the Fourteenth Amendment believed that excluding women from the practice of law “abridg[ed] the privileges or immunities of citizens of the United States.” Most of them likely did not so believe. Rather, five justices were mistaken about the original meaning of the Privileges or Immunities Clause. These five never reached the issue of application. Three justices got the meaning of the clause right, but were mistaken in their application of that meaning to the facts. In particular, they erred in their analysis of the factual justification for barring women from practicing law as a reasonable regulation of a profession.42 One justice—the chief justice—got both answers right.

This is not the place to address the variety of linguistic, epistemological, and normative objections to originalism that have been offered by critics. But few nonoriginalists contend that original meaning—where it can be ascertained—should be entirely irrelevant to constitutional interpretation. Instead, they maintain either that the original meaning is indeterminate or that it should sometimes be trumped by competing considerations.43 Therefore, even most of those who disagree that original meaning must always be given primacy should take an interest in where the evidence of original meaning leads so long as they think it is sometimes relevant.

But what about when original meaning “runs out,” failing to provide a determinate, clearly best answer to a particular legal question? Here, we turn to the original, publicly accessible function of the constitutional text. At common law in eighteenth-century America, the distinction between the linguistic meaning of a provision of a legal instrument and that instrument’s purpose(s) or function(s)—whether a contract or a constitution—was expressed through a Christian trope: the distinction between the “letter” and the “spirit.”44 Although the letter was ordinarily sufficient to resolve a given question, where the letter was obscure and judges confronted a need to choose, judges followed the spirit of the text.

An instructive example: When Edmund Pendleton, then president of the Virginia Court of Appeals, gave his opinion in the 1782 case of Commonwealth v. Caton, he said that because “[t]he language of the clause [of the Virginia Treason Act] … admits of both the constructions mentioned by the attorney general,” the choice of constructions should be “decided according to the spirit.”45 Revealingly, Pendleton stated that he “prefer[red] the first, as most congenial to the spirit, and not inconsistent with the letter, of the constitution.”46 In this respect, Pendleton, like many American judges,47 followed Sir William Blackstone, who wrote that “the most universal and effectual way of discovering the true meaning of a law, when the words are dubious, is by considering the reason and spirit of it.”48

The distinction between letter and spirit captures an enduring truth. The Constitution’s provisions, like the Constitution as a whole, are calculated to accomplish particular ends or goals that were deemed normatively desirable when they were ratified into law. Truly understanding the original meaning of the text may require an understanding of those original functions.49 This is especially important for resolving textual ambiguities—where the text has more than one possible meaning.

The spirit also has a role to play in faithfully applying unambiguous original meaning to particular facts. Lacking certainty about how to resolve a given case on the basis of the Constitution’s linguistic meaning alone, judges must make a decision on the basis of some reason. To formulate a rule with reference to the function—or functions—that a relevant provision was designed to perform is not a matter of making the law “the best it can be”50 but of giving effect to the law as best one can.

We recognize that judges may have difficulty identifying even one among several functions of a given provision or determining whether one function rather than another is more contextually relevant and should be allotted priority, given scarce time and research capacity. Our point is normative, not epistemic: to be faithful to the letter of the text, judges should seek, identify, and use the original functions to guide their implementation of the original meaning of the text to the extent that it is possible to do so.

Viewing constitutional construction as a product of, and limited to, the original spirit of the Constitution strikes some of the same chords as appeals to the original intentions of the Framers—that is, it echoes proto-originalism. The appeal of proto-originalists’ invocation of “original intent” has always been that it purports to put the “Framers’ values” ahead of the judge’s own and thereby constrains the judge’s discretion. This is just what we advocate: putting the original functions of the text itself ahead of extralegal considerations.

It is often forgotten that even Paul Brest acknowledged that the “general purposes” of constitutional provisions are ascertainable and that it is “a perfectly sensible strategy of constitutional decisionmaking” to seek to adhere to them.51 Judges, he observed, “are more concerned with the adopters’ general purposes than with their intentions in a very precise sense.”52 Describing what he called “moderate intentionalism,” he wrote, a “moderate intentionalist applies a provision consistent with the adopters’ intent at a relatively high level of generality, consistent with what is sometimes called the ‘purpose of the provision.’ ”53 The moderate intentionalist “attempts to understand what the adopters’ purposes might plausibly have been, an aim far more readily achieved than a precise understanding of the adopters’ intentions.”54

Whether a law designed by a collective decision-making body was aimed at a particular goal turns on facts in the world that are independent of individual speaker / interpreter beliefs and must be answered through an empirical investigation. This investigation is not different in kind from the inquiry into whether a community’s linguistic conventions operated so as to give a string of words and symbols a particular meaning at that same time.55 The ascription of intentional attitudes to groups for explanatory and predictive purposes is common practice, not only in public and private law but across a variety of social sciences, including political science, social-choice theory, and economics.56 Determining which attitudes best explain how and why a particular group output was designed to shape the world—be it a contract, a statute, or a constitutional provision—may require inquiry beyond the output itself. It may extend to the political conditions or context in which the output took shape; what was said about it by those who designed it and those who commented on it; and what use was made of it.

This isn’t proto-originalism. When seeking to apply the text to modern circumstances, proto-originalists often went beyond identifying the original function of a provision to ask, “What would the Framers do?” One of us early on disparaged this as “channeling” the Framers. “One may think of this as a type of constitutional ‘channeling’ in which originalist clairvoyants ask: ‘Oh Framers, tell us what would you think about the following law?’ ”57 Unlike inquiring into the public meaning or function of constitutional text at the point of ratification, asking how the Framers would have applied the text to facts inconceivable to them—think thermal imaging or violent video games58—is not an empirical inquiry. It is a counterfactual thought experiment. We repudiate it as a means of conclusively determining original meaning.



The Framers as Designers

Because our approach to construction is distinctive even among originalists, it bears further explication. Like the inquiry into public meaning, what we have termed “good-faith construction” seeks to identify empirical facts: the original functions of the Constitution’s provisions and structural design elements.

Why good-faith construction? Upon taking their Article VI oath to adhere to the Constitution, all constitutional actors receive a great deal of discretionary power.59 With this power comes a corresponding normative obligation to implement the Constitution in good faith in a way that is analogous to the duty that private law imposes on “fiduciaries.” Fiduciaries are power-exercising parties who have been delegated control over resources belonging to others (think attorneys, agents, and boards of directors).60 Similarly, to fulfill their duty, judges and legislators must act consistently with the letter of the instrument from which they draw their power. They also must not abuse their delegated powers by using whatever discretion that original meaning gives them to pursue their own extralegal ends, goals, purposes, or objects, rather than serving the interests of their principals. Where the letter of the Constitution is unclear, fidelity to the Constitution’s design requires that judges, legislators, and other constitutional decision-makers turn to the law’s original spirit.

Constitutions, statutes, and contracts are artifacts—they are products of human design. One need not read individual minds or posit shared neurological events to determine the meaning or purpose of artifacts.61 The Constitution was the result of a careful, if often contentious, “design process.” Each provision and structural design element was crafted to accomplish things in the world. We identify those things by examining how the Constitution’s various components interact with one another, as well as by consulting what was said about them.62

Consider an old-fashioned mechanical analog watch. A watch has a primary function—to tell time. This function is discoverable by examining it and figuring out what the numbers around the circumference and the hands that point to them represent. Now open the watch and see the flywheel, gears, and springs, each of which has its own secondary function that facilitates the fulfillment of the watch’s primary function. The functions of the constituent parts of the watch that were “intended” by its designer are different from the motives of the watch designer—the values or desires that explain why the primary and secondary functions were deemed worth designing. These motives may have been to earn a paycheck or even the esteem of fellow watch designers. None of these motives is the same as the purpose of the watch and the functions of its constituent parts.

One way to identify these functions would be to ask the watch designer, “Why did you do this the way you did?” Failing that, one could consult the written comments by the designer about what each part is supposed to do and why the watch was designed in a particular way rather than in another way. The watch designer’s views are highly probative, not because they have some legal power over a watch user, but because of what they know about watch design in general and the choices they made when designing this particular watch.

As one of us has observed, the Framers of the Constitution can be viewed as “designers or architects of the lawmaking ‘machine.’ ”63 Accordingly, we “consult them when we want to know how the machine is supposed to work, not because they are a surrogate for the majority of the people who lived two hundred years ago, but because they might have special insight into the machine that they designed—especially its internal quality-control procedures.” The designers, or Framers, “gave its purpose and design much thought—perhaps more thought than we have—and we benefit from their learning in interpreting their design.”64 Their beliefs about the functional construction of the Constitution play an evidentiary role.

This way of conceptualizing Framers’ intent has two advantages. First, the “Framers-as-Designers” approach “explains why we remain so fascinated and influenced by the views of the small group of persons who framed—as opposed to ratified—the Constitution.”65 Indeed, “we generally confine our attention to just a handful of the Framers, such as James Madison or James Wilson” or Gouverneur Morris, who had the most direct role in actually drafting the text of the Constitution, “as opposed to the views of other members of the convention or of the reigning majority of the time.”66 We pay careful attention to these Framers in particular because we believe that they had unique insight into the functioning of the system they helped design. With regard to the Fourteenth Amendment, scholars have rightly focused attention on John Bingham, its principal drafter.67

Second, “according to the Framers-as-Designers approach, we consult the writings of the Framers to discern not their specific hypothetical intentions towards particular legislation, but the [design] principles” that explain the specific provisions and general structure of the Constitution.68 “Among these [design] principles are federalism, separation of powers,” and the duty to apply the Constitution as supreme law.69

The Constitution can be thought of as a device or mechanism like a watch. Like a watch, the Constitution as a whole has functions (described in the Preamble). Like the flywheel, gears, and springs of a watch, each of its clauses was designed to work harmoniously with the others to fulfill those functions. Like a watch, each of its constituent parts has its own secondary function as means to the more general ends.70

Like a watch, the Constitution was the product of deliberate human design rather than uncoordinated human action. Where the functions or purposes of a provision are not obvious, we can attempt to reverse engineer the design from close examination of its workings. But we can also seek out the explanations left behind by its designers.



Construction Should Be as Historically Grounded as Interpretation

Some thoughtful critics of originalism have claimed that the recognition of the activity of constitutional construction renders originalism highly indeterminate. Reintroducing judicial and legislative discretion of this sort has been said to obviate the constraint that made the focus on the original public meaning of the text appealing in the first place. As Thomas Colby has put it, the original meaning of the Constitution is “sufficiently open-ended as to be incapable of resolving most concrete cases.” Because there will be “multiple rules of decision that are each consistent with the original meaning of the vague or ambiguous constitutional command,” judges engaged in construction might seem to be adrift in an ocean of discretion.71 Eric Segall has written that because the “method of constitutional construction does not constrain judges in any meaningful sense,” its “theoretical foundations are similar to those of living constitutionalism.”72

Even some originalists have been skeptical about acknowledging a place for constitutional construction. This criticism by nonoriginalists and concern of originalists, however, predates anyone having advanced a constraining originalist theory of construction, such as good-faith construction, which is based on the original spirit of the text.

Not that invocations of the spirit of the text are free from difficulty. In the context of statutory interpretation, some textualists have noted that appeals to “the spirit” or purposes of the Constitution have been used to supersede, rather than implement, the requirements of the text. John Manning, for example, has worried that “efforts to augment or vary the text in the name of serving a genuine but unexpressed legislative intent risk displacing whatever bargain was actually reached.”73

However, there is no objection to recourse to the original spirit that cannot be made against textualism more generally—whether it is focused on the public meaning of constitutional or statutory text. Yes, identifying original functions may be hard. Yes, implementing original functions is an enterprise that is fraught with peril. But so is ascertaining the linguistic meaning of decades-old statutes and centuries-old constitutional provisions. We claim only that recourse to the original spirit is the best available means of implementing the original Constitution when the text runs out, even if it may well fall short of some unattainable ideal.74

Having said this, we think it bears emphasizing that, although constitutional construction necessarily takes place every time constitutional text is given legal effect, judges need not—indeed, should not—create nontextual rules of construction in every constitutional case. Recall the two-senators-per-state provision of Article I. It can be applied without the need for any intermediary doctrine.

Much of the Constitution’s text is thick enough to make recourse to nontextual rules unnecessary. Controversies tend to arise around a handful of provisions that are said to be more general or abstract—thereby allowing much more judicial discretion when implementing their meaning. Two of these provisions appear in Section 1 of the Fourteenth Amendment: the Due Process of Law and Equal Protection of the Laws Clauses.

The linguistic content of terms that appear to be thin and therefore require entrance into the construction zone may be considerably thicker after careful empirical work. Here are some other examples of provisions, the meaning of which has already been rendered more precise by scholarship: The original meaning of “recess” in the Recess Appointments Clause refers to the period between “sessions” of Congress, once context is taken into account.75 “Commerce … among the several states” encompasses activity of particular kinds—namely, the trade, exchange, and transportation or movement of things.76 The Eighth Amendment’s ban on “cruel and unusual punishment” forbids cruel innovation in punishment—specifically, punishments that are unjustly harsh in light of longstanding common-law practice.77

Even where empirical inquiry into the context of constitutional communication does not yield answers to interpretive questions that are almost certainly correct, it may identify answers that are much more plausible than others.78 When, and only when, no leading candidate can be ascertained through interpretation must judges enter the construction zone. A rule must be applied—either a previously formulated rule or a new one. We hold that any such rule must be informed by the Constitution’s original spirit.

Judges do, however, need to take care to properly identify the level of abstraction at which the spirit of a provision or design element should be characterized, just as they must take care to properly identify the level of abstraction at which to understand particular words. And here there is no substitute for immersing oneself in the data of discourse; we cannot fall back on the hermeneutical cliché that words have no inherent meaning outside of discursive communities.

Jules Coleman and Brian Leiter have rebutted claims that legal language is radically indeterminate—claims that trade on the fact that all linguistic meaning is dependent on social conventions:


All that follows is that there are no facts about meaning that are completely independent of how we are disposed to construe meanings. Meaning is not radically indeterminate; instead, meaning is public—fixed by public behavior, beliefs, and understandings. There is no reason to assume that such conventions cannot fix the meaning of terms determinately.79



The same can be said about original functions or purposes: that they are contingent on behavior and understandings at a given time does not make them illusory.

Judges should specify a construction—an implementing doctrine80—that resolves the case at hand in a manner that is consistent with the relevant original function and susceptible of application to future cases of a similar kind. Once derived and sufficiently explained, a construction can then stand on its own. In future cases, judges need only explain why and how a construction applies and then apply it.

The devising and application of such constructions make up much of what we call “constitutional law.” Of course, as preexisting doctrines confront new and unanticipated circumstances, these implementing rules of constitutional law may have to be adjusted and refined to fit the functions that the textual provisions were adopted to perform. That, indeed, is just how the common law of contract was developed over the centuries.81



First Comes Interpretation; Only Then Comes Construction

If the Constitution’s letter and spirit can both be ascertained empirically by investigating similar evidence, why persist in distinguishing between interpretation and construction? First, because identifying the linguistic meaning of a text is still a different activity than formulating implementing doctrines that are faithful to the text’s intended function. Determining that the Second Amendment was designed to protect an individual right to possess and carry weapons does not tell us whether a machine gun is a protected “arm.” Second, because the respective activities have a lexical order: consistency with the letter has priority. The spirit should not be used to override the letter; when the letter is clear, it controls. This priority is obscured or lost when these two activities are collapsed under a single rubric of “interpretation.” Keeping the interpretation–construction distinction in view, and prioritizing the letter in cases of perceived conflict, are necessary to prevent the spirit from being used to undermine or supplant what interpretation yields about the meaning of the letter.

What we have called “good-faith” interpretation and construction thus consists of three separate steps:


	Make a good-faith effort to determine the original public meaning of the text of the relevant provision and to resolve the case on the basis of the letter;

	Failing this, identify the original, publicly accessible functions or spirit of the provision, and

	Formulate a rule to be followed in the case at hand and in the future that is




	consistent with the letter and

	designed to implement the original public functions of




	the provision at issue or, failing that,

	the structure in which the provision appears or, failing that,

	the Constitution as a whole.



Each step must be performed candidly and carefully, explaining why the implementing rule is consistent with the spirit of the Constitution, setting forth the rule clearly and concisely, and modeling its proper application.

The attempt by originalists to dissolve the indeterminacy of the Constitution’s text and uncover the more determinate, thicker meaning of these and other clauses is in its relative infancy. Work on rigorous originalist methodology and the development of best practices for originalist scholarship are recent. Important tools, such as corpus linguistics, have only just been introduced.82

In this book, we employ state-of-the-art originalist methodology to establish the original meaning of the letter of the Fourteenth Amendment and then to identify rules of construction that are true to the spirit of the text. To repeat, if we are correct, the original meaning of the Fourteenth Amendment is thicker than commonly assumed and thus requires less recourse to its original spirit to resolve particular cases. But the rules of construction we propose will further guide and constrain judicial discretion. And because our treatment of interpretation is separate from our treatment of construction, it is possible for readers to accept our conclusions about the former, while still disagreeing with our proposals for the latter.



Why Restore the Original Meaning of the Fourteenth Amendment?

This book endeavors to assist conscientious constitutional decision-makers by adding specificity to the Fourteenth Amendment. We do so in two ways. First, we provide the context that shows that the meaning of the “letter” (or terms and phrases) of the Fourteenth Amendment is thicker than appearances might suggest. Part of this is accomplished by viewing as operative all the words of the text, not merely some. For example, in Part I, we contend that what is today called the “Due Process Clause,” should be called the “Due Process of Law Clause”; in Part III, we adopt the neologism, “Equal Protection of the Laws Clause.” We adopt these unconventional labels as a reminder to the reader that the text calls for more than “process”; it calls for the protection of “laws” that satisfy certain substantive criteria.

Second, we provide doctrines by which the original meaning of the text can be given legal effect. We construct these doctrines on the basis of the original functions of the provision that were publicly known at the time the Fourteenth Amendment was enacted in 1868. Doing this is going to upset some apple carts.

On the one hand, nearly everything that currently comprises the conventional wisdom about the meaning of the most salient clauses of the Fourteenth Amendment is wrong. This is not to say that individual scholars have not already identified a great many of these errors. We give full credit to those who have done so. But in most cases, these “revisionist” interpretations have not displaced the conventional wisdom among legal academics and, especially, among the judiciary.

On the other hand, we do not believe that adopting the original meaning of the Fourteenth Amendment as a whole would lead to results that differ radically from those that current doctrine would produce. Far from it. We are not the first to observe that misinterpretations of some of these clauses have led to misinterpretations of other clauses to compensate for the error. These compensating misinterpretations, in turn, lead to results that are often consistent with what the original meaning of the whole amendment would warrant. Given its compatibility with originalist results, we can call this “second-best” originalism.

Most notably, it has become conventional wisdom among scholars that the Supreme Court in the 1873 Slaughter-House Cases misinterpreted the Privileges or Immunities Clause to the point of effectively nullifying its original meaning. This led to a compensating expansion of the scope of the Due Process of Law and Equal Protection of the Laws Clauses in ways that are in conflict with their original meaning. In other words, despite being nonoriginalist in method, the Supreme Court’s interpretations of the Due Process of Law and Equal Protection of the Laws Clauses have often converged on results that are consistent with the original meaning of Section 1 as a whole—just as if the Privileges or Immunities Clause were still operative.

Strict adherence to the original meaning of the Due Process of Law and Equal Protection of the Laws Clauses while disregarding the original meaning of the Privileges or Immunities Clause might well be worse from the standpoint of originalist results than is current nonoriginalist doctrine. From the standpoint of original meaning, it is better that a generally applicable nondiscrimination principle be implemented via the wrong clause of the Fourteenth Amendment—the Equal Protection of the Laws Clause rather than the Privileges or Immunities Clause—than that it not be implemented at all.

By the same token, however, if all of this is correct, then restoring the original meaning of the Due Process of Law and Equal Protection of the Laws Clause together with that of the Privileges or Immunities Clause would not lead to a radical departure from the results reached by existing doctrines that have compensated for its absence. But we will show why “first-best” originalism is better still.

Restoring the original meaning of these three clauses—together with that of Congress’s Section 5 powers—would result in significant improvements in our constitutional practice. Two big departures from current doctrine would be (1) better judicial protection of economic liberties from arbitrary regulations by state legislatures; and (2) the judicial recognition of an affirmative duty on the part of states to provide protection against violence by “private” actors. We expect that the former of these departures would be welcome by some on the political Right; the latter would be welcome by some on the political Left.

Yet another effect of restoring the original meaning of these clauses would be to dispel the cloud of illegitimacy that currently enshrouds some important doctrines. This would include, for example, the application of the first eight amendments to the states via (the wrong clause of) the Fourteenth Amendment—the so-called incorporation doctrine—or the current protection of certain unenumerated personal liberties as fundamental rights. By itself, achieving this legitimation would be a very big deal for many on both the political Right and Left.

Finally, getting the original meaning of the Fourteenth Amendment right helps legitimate originalism itself. Nonoriginalists have trotted out a litany of entrenched constitutional doctrines that most Americans celebrate but are said to be contrary to the original meaning of the text. These critics then urge that this conflict between popular moral intuitions and originalism should be resolved against originalism. If, however, originalism not only fits but morally justifies popular doctrines,83 there is no conflict to resolve.



Opening Statement: A Preview of Our Findings

Trial lawyers give opening statements to describe what they intend to prove so jurors can comprehend how the testimony of each witness fits into that broader narrative. What follows is a brief preview of the findings we reach and how they differ from the Supreme Court’s current understanding of the Fourteenth Amendment.


The Citizenship Clause


All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.



A late addition to Section 1, this language was meant to constitutionalize a similar declaration of natural-born citizenship in the Civil Rights Act of 1866. We do not devote a separate part of this book to examining the original meaning of the Citizenship Clause. But this meaning underscores our reading of the Privileges or Immunities Clause. In particular, we maintain that the original meaning of “the privileges or immunities of citizens of the United States” was deeply informed by a concept of Republican citizenship that was shaped by, although not identical to, abolitionist citizenship theory. So we will be referring to the Citizenship Clause as part of our discussion of the Privileges or Immunities Clause.

It will likely disappoint some readers that we do not investigate the original meaning of the phrase “and subject to the jurisdiction thereof.” In recent years, some have contended that this language excluded from the status of natural-born citizenship the offspring of persons who are in the country illegally. This view has been fiercely criticized. Addressing this interpretative claim, however, would simply be too orthogonal to our goal of showing how the moving parts of Section 1 work with one another, and all work together with Congress’s enforcement power in Section 5.

Putting that issue aside, the Fourteenth Amendment protects more than citizenship rights. It affords to all persons the “due process of law” before they can be deprived of their “life, liberty or property,” and it entitles them to “the equal protection of the laws” as well. About the scope of these rights we will have much to offer.



The Privileges or Immunities Clause


No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;



If a copy of the Privileges or Immunities Clause somehow found its way to another planet full of sentient beings much like us (a “Twin Earth,” if you will84), it would no doubt be received as a momentous declaration. This alien civilization might then be surprised to learn that, since it was ratified in 1868, the Supreme Court has only once relied on it to decide a case involving fundamental rights.85 We join the academic consensus that this is wrong, and so was the reasoning of Justice Miller in the Slaughter-House Cases, which in 1873 effectively redacted this clause from the Constitution.

THE LETTER    The consensus view that Slaughter-House misinterpreted the Privileges or Immunities Clause breaks down over exactly what are the privileges or immunities of citizens of the United States and how we should protect them. We conclude that “the privileges and immunities of citizens of the United States” referred to “civil rights,” as opposed to either “political” or “social” rights. That’s not exactly news. But we further conclude that civil rights were generally understood as the enforceable “positive-law” rights that are necessary to secure the fundamental rights of the people. (By “positive-law,” we mean “produced by the legal institutions of the state, in conformity with the state’s criteria for legal validity.”) One set of these civil rights originates from natural, pre-political rights; the other, from post-political, state-created goods. We will discuss each in turn.

The first source of civil rights is natural rights, which are the “negative liberties”—or simply the “liberty”—that one would be morally entitled as a person to enjoy even absent a monopoly on legitimate force. (That is, in the “state of nature.”) This is not the Hobbesian liberty to anything one wills or desires, but the liberty to do anything one wills or desires with what is properly one’s own—consistent with the like liberty of everyone else. This is the bounded conception of liberty that John Locke and other influential natural-rights theorists articulated and that was centrally important to political theory in the United States at the (first) Founding and up through the ratification of the Fourteenth Amendment (the second Founding). A state that systemically failed to preserve this liberty was deemed morally illegitimate.

Per natural-rights theory, one leaves the state of nature for civil society to receive positive-law civil rights that better protect one’s pre-political, “negative” liberties as compared with living outside the protection of civil society. As the Congress of the United States unanimously declared in 1776, “to secure these rights, governments are instituted among men.”86 The positive-law civil rights one gets on entering civil society include laws delimiting and securing one’s life, liberty, and property rights, the impartial adjudication of disputes with others, and the equal enforcement of liberty-protecting laws. Moreover, the laws that are necessary to protect one’s rights from others should not themselves infringe on the negative liberties of any person within a polity’s jurisdiction. This postulated exchange of natural for civil rights is called the “social compact.”

The second source of civil rights is the post-political goods one receives from the particular civil society in which one lives and to which one is entitled as a citizen of that polity, not by virtue of one’s humanity. These goods are typically provided by institutions supported by general taxes. The connection between these goods and securing natural rights can be very attenuated, even nonexistent. Many post-political goods are designed only to promote the equal standing of citizens; to prevent the domination of some citizens by others in civic life; or to achieve some other legitimate end. When these goods become sufficiently entrenched—or as the Court would put it some centuries later, “deeply rooted in this Nation’s history and traditions”87—we can say that they are deemed fundamental by the citizenry and thereby become civil rights of citizenship in addition to those that are necessary to secure the citizenry’s natural rights.

At the core of this second category of post-political rights to a good or benefit is the right of similarly situated citizens to equality in the public sphere. As we will see, the public sphere circa 1868 included both governmental and nongovernmental actors in particular contexts. Most obviously, such rights resulted from the corresponding duty of government to provide its own services on an equal basis to all similarly situated members or citizens of the polity. In addition, these rights could be found in the preexisting common-law duties imposed on nongovernmental actors such as common carriers and innkeepers to provide their services on a nondiscriminatory basis and (more controversially) on those requiring a government license to operate. While the “public sphere” extended beyond state actors, there remained a “private sphere” to which such civil rights did not extend.

As we will explain, rather than think of binaries such as public / private or governmental / nongovernmental, it is useful to think of three categories: (1) public / governmental; (2) public / nongovernmental; and (3) private / nongovernmental. The first and third categories are familiar. The second is more unfamiliar—and slippery. But if the evidence shows that a right to nondiscrimination with respect to category 2 was widely included among the “privileges or immunities of citizens of the United States,” then the continued existence of category 3 makes finding some limit to category 2 essential. By this we mean that category 2 should not be expanded so as to subsume and eliminate category 3.

The key to figuring out whether a particular post-political civil right has become a fundamental right that was among the privileges or immunities of US citizens is whether it has been demonstrably accepted as such by the polity. The Privileges or Immunities Clause protected post-political rights that were deemed fundamental by Republicans to citizenship at the time of its ratification; and it protects today those post-political rights that have since come to be accepted as fundamental.

To determine whether a post-political right is fundamental, we ask whether it was in 1868 or is today the object of a stable national consensus. That consensus can be established by showing that a right is enumerated in the text of the Constitution or is otherwise deeply rooted in the nation’s history and traditions. Because civil rights are positive law rights, in addition to the positive law of the Constitution, one looks to the positive law of the states—both the common law and enacted statutes or ordinances—for evidence of deep-rootedness.

Perhaps the most prominent example of a post-political right that, at some point, came to be accepted as fundamental is the right of nondiscriminatory access to public schooling. We will show that this right is a corollary of a broader right—a right deemed fundamental in 1868—of nondiscriminatory access to public institutions intended to benefit the citizenry.

By definition, there are no governmentally provided public schools in a state of nature, so there is no natural right to public schooling that one retains when one enters civil society. But a particular polity might choose to create a system of common schools, which is paid for by the citizenry at large through their taxes. This good is intended to benefit the individual citizen, to be sure, but common schools were also provided to the citizenry at large to promote the equal standing of citizens—indeed, to instill the values of citizenship.

We maintain that, in 1868, the general principle of nondiscriminatory access to public institutions was a feature of the positive law of states—reflected in common-law norms—although these norms were also selectively usurped in practice. (Indeed, the doctrine of “separate but equal” pretended to honor this norm even as it subverted it.) If this conclusion is correct, a citizen had a civil right to participate in public schooling and other public institutions even if a particular political establishment dominated by a majority or minority faction would rather not allow it.

To borrow a phrase, membership has its privileges—and corresponding governmental obligations. In contrast with the positive-law civil rights that secure pre-political natural rights to which all persons are entitled, all persons are not entitled to these post-political membership goods. Only citizens are so entitled. But, to reiterate, the civil rights of citizens of the United States include both sets of entitlements. Or so we will argue.

The polity has no preexisting obligation to provide a particular good such as common schools—or roads, sidewalks, or parks—in the first instance. Only once a polity has chosen to create such a good does a fundamental right of access to it preclude a polity from arbitrarily denying access to any of its members. In contrast, the duty of the polity to refrain from violating the civil rights protecting one’s pre-political natural rights is never optional. Such access must be afforded equally to every citizen, indeed to every person within its jurisdiction.

As a result, while a state is free to deny to the citizenry as a whole a post-political right not designed to protect natural rights, it may never arbitrarily deprive any citizen, or the citizenry as a whole, of the civil rights that serve to protect the natural rights of its members. The concept of “arbitrariness” is crucial to making sense of all this, and we say much more about it in Chapter 10.

Although we describe the institution of common schools as a post-political “good,” our argument does not depend on it being a good in some objective sense. Common schools that indoctrinated the citizenry with propaganda would actually be harmful. This source of civil rights arises because access by citizens to public institutions—institutions that are usually funded by all citizens’ tax revenues—is widely deemed to be a good and because public schools are such an institution. This is how access to public schools becomes a “privilege” of citizenship.

Two other post-political goods that became “privileges” of citizenship in this way are the rights of access to the jury and ballot boxes.88 Neither juries nor the franchise exist in the state of nature. A right to serve on a jury or a right to vote was not expressly identified in the constitutional text; nor were they widely and deeply entrenched in the nation’s history and traditions circa 1868. Indeed, the principal reason that Republicans distinguished between “civil” rights (which were privileges or immunities) and “political” rights (which were not privileges or immunities) was to exclude the right of suffrage from the scope of the Privileges or Immunities Clause. Jury service rights, too, were often categorized as political rights, and therefore also excluded.

However, it is also true that, in the years leading up to 1868, some thought that the rights of suffrage and jury service ought to be privileges of citizenship. For example, at the first convention of the Negro Republican Party, held in Louisville, Kentucky, in 1867, William F. Butler proclaimed: “First we had the cartridge box, now we want the ballot box, and soon we will get the jury box.”89 Frederick Douglass argued that Section 2 of the Fourteenth Amendment, which allowed states to exclude Blacks from suffrage (but penalized states that did so), contradicted Section 1 because voting was already among the privileges and immunities of citizenship. And the right of suffrage was categorized as such by Justice Bushrod Washington in a widely quoted opinion that we will discuss shortly.

This disagreement over the status of suffrage is revealing. It indicates that whether a right arising from the provision of a post-political good is a “political” right that can be granted or withdrawn at will, or a “civil” right or privilege of citizenship that states must recognize and protect, is contingent on an empirical fact: whether a right is deemed to be a privilege or immunity of citizenship by the polity. Under the law established by the Fourteenth Amendment, voting, jury rights, schooling rights, and so on may become privileges and immunities when they are so deemed.

The evidence we present supports a conclusion that, relatively early on, the rights to enjoy the benefit of attending a tax-supported common school and to participate in the jury were deemed fundamental because of their connection to fundamental rights to nondiscriminatory access to public institutions and to impartial adjudication by a jury of one’s peers. The evidence will also show that somewhat later, by 1920, the right of citizens who had reached the age of majority to vote was deemed fundamental. What was once a mere “political” right to suffrage had become a fundamental civil right. We stress that the original meaning of the text of the Privileges or Immunities Clause didn’t change; what changed were the social facts that the original meaning of the text made determinative of privilege-or-immunity status.

The fact the Privileges or Immunities Clause protects “citizens,” while both the Due Process of Law and the Equal Protection of the Laws Clauses protect “persons,” has led many to resist shifting current doctrine from the latter two clauses to the former. Appreciating the two different sources of civil rights helps ameliorate this concern (though perhaps not eliminating it altogether). The latter two clauses protect rights possessed by all “persons,” and all persons have the natural right to be free from subjugation with respect to their lives, liberty, or property. In other words, all persons enjoy the civil rights that protect the pre-political natural rights of all persons.

The Privileges or Immunities Clause likewise bars laws abridging these civil rights enjoyed by citizens as persons. But, in addition, it also bars laws that deny to some citizens any entrenched post-political goods that a particular polity chooses to provide to its citizens. To reiterate, the privileges or immunities of citizens of the United States that are protected by the Privileges or Immunities Clause are drawn from both sources of civil rights.

In this way, the civil rights drawn from the first category—pre-political natural rights to which one is entitled as a person—provide a floor that is fixed and enforced by all three clauses: the Privileges or Immunities, Due Process of Law, and Equal Protection of the Laws Clauses. The civil rights drawn from the second category—additional post-political goods to which one is entitled as a citizen of a particular civil society—provide a ceiling that can be raised over time.

The polity is always free to raise this ceiling for both citizens and noncitizens alike. But, by its terms, the Privileges or Immunities Clause protects as a federally enforceable constitutional right only whatever this ceiling happens to be for citizens. We should stress, however, that under our approach, judges do not get to raise this ceiling; they must find that this ceiling has already been raised by the polity.

Further, as we show in Chapter 12, the Equal Protection of the Laws Clause affirms that state governments have an affirmative duty to enforce the civil rights in the first category from being violated by both private and public actors. The protection of this category of civil rights is not optional. All persons have a right to such protection. In contrast, governments have no affirmative duty to provide the privileges in the second category of civil rights. The provision of these privileges is optional. But if governments opt to do so, and such goods become perceived by the citizenry to be privileges of citizenship, they too become civil rights. And the Privileges or Immunities Clause bars the government from arbitrarily denying any citizen or group of citizens access to these government-provided goods.

We offer this conceptual scheme as the best way to accurately understand and interpret the great mass of evidence we present. Above all, this conceptual scheme is needed to make sense of the text of Section 1. That text distinguishes between the “privileges or immunities of citizens of the United States,” on the one hand, and the fundamental guaranties of the “due process of law” and “the equal protection of the laws” that the text affords to all “persons,” on the other. Any interpretation of the Fourteenth Amendment that purports to be faithful to its text must somehow come to grips with the textual distinction between “citizens” and “persons.” We believe ours is the first conceptual scheme to make sense of both the text and the available evidence of original meaning.

THE SPIRIT    Understanding the general concept of the civil rights that constitute the original meaning of “privileges or immunities of citizens of the United States” is one thing. Identifying them in practice is another. As we have already explained, while these members of the set of civil rights were fixed at the time of the amendment’s adoption and cannot be repealed short of amending the Constitution, the set itself was not closed. Other rights can later become privileges of citizenship. The challenge is to identify when that occurs.

In Chapter 8, we invoke the original spirit of the Privileges or Immunities Clause to devise criteria by which particular rights can be identified as privileges or immunities of citizens of the United States. The object, end, or purpose of the clause was to protect what we call “Republican citizenship.” By this we mean the distinctive theory of citizenship that was generally held by members of the Republican Party—from radicals to moderates to conservatives. We discuss the three criteria for identifying these civil rights, which were articulated by Justice Bushrod Washington in his crucially important 1823 circuit court opinion in Corfield v. Coryell:


We feel no hesitation in confining these expressions to those privileges and immunities [1] which are, in their nature, fundamental; [2] which belong, of right, to the citizens of all free governments; and [3] which have, at all times, been enjoyed by the citizens of the several States which compose this Union.90



We explain how, if very slightly adjusted (to eliminate “at all times”), Justice Washington’s criteria of privileges and immunities well serve the spirit of the amendment.

Based on these criteria, we propose a four-part rule of construction by which judges and legislators can today identify privileges or immunities of Republican citizenship:


	Constitutional enumeration circa 1868. If a right was enumerated in the text of the federal Constitution in 1868, and individual citizens were in 1868 entitled to enjoy that right, it is a privilege of US citizenship. Such rights were privileges or immunities at the time of ratification, were protected by the clause in 1868, and cannot be eroded by later history and tradition. In short, they were locked in by the original meaning of the text in 1868.

	Enumeration in the Civil Rights Act of 1866. The rights listed in the Civil Rights Act of 1866 are also privileges of US citizenship. Such rights were privileges or immunities at the time of ratification, were protected by the clause in 1868, and cannot be eroded by later history and tradition. In short, they were locked in by the original meaning of the text in 1868.

	Later enumeration. If an enumerated right was added to the federal Constitution after 1868, and individual citizens are today entitled to enjoy that right, it is presumptively a privilege of US citizenship. That presumption can be defeated by a showing that enforcing the right at issue would violate a right that falls within categories 1 or 2, unless the subsequent amendment expressly qualifies the Fourteenth.

	Unenumerated rights. We adopt the standard laid down in Washington v. Glucksberg for the recognition of “fundamental” substantive-due-process rights: rights that are deeply rooted in the nation’s history and traditions should be considered among the privileges and immunities of US citizenship. However, the Court has not specified rules for determining deep-rootedness. We suggest that if individual citizens have for at least a generation—that is, thirty years or more—been entitled to enjoy a right as a consequence of the positive constitutional, statutory, or common law of a supermajority of the states, it ought to be presumptively a privilege of US citizenship. That presumption can be defeated if it is shown that enforcing the right at issue would necessarily violate a right that falls within categories 1, 2, or 3.



Why we propose these four categories will be fully explained in Chapter 8.

According to the first two categories, when the Fourteenth Amendment was enacted in 1868, the privileges or immunities of citizens of the United States included the specific personal rights that were enumerated in the Civil Rights Act of 1866 and in the Constitution itself. This was how the Senate sponsor of the amendment, Michigan Senator Jacob Howard, identified these privileges or immunities. By the early twentieth century, the right of suffrage had become a privilege of national citizenship under the third category.

Common schooling had not been pervasive for one generation by the early 1870s, when Republicans sought to bar discrimination in its provision when drafting what became the Civil Rights Act of 1875. But a more general right of nondiscriminatory access to institutions that were either (a) created and managed by the government for the benefit of the general public or (b) considered “affected with a public interest” by virtue of a natural or artificial monopoly was clearly widespread and entrenched in 1868. We think supporters of the 1875 act were correct in deeming the right of nondiscriminatory access to common schools to be a corollary of the latter right.

Whatever may have been the state of affairs in the 1870s, however, by the time Brown v. Board of Education was decided, a right to attend a public school clearly qualified as a privilege of citizenship under our fourth category. The existence of that right was not contested in Brown. Indeed, the doctrine of “separate but equal”—a constitutional construction—conceded the existence of a citizenship right to access common schools that were equal. At issue in that case was whether the doctrine of “separate but equal” was an unconstitutional abridgement of that privilege. We think the “separate but equal” doctrine was correctly held to be unconstitutional because it is a construction that was unfaithful to the concept of Republican citizenship comprising the original spirit of the clause.



Section 1: The Due Process of Law Clause


nor shall any State deprive any person of life, liberty, or property, without due process of law;



What is usually referred to as the “Due Process Clause” of the Fourteenth Amendment is among the most frequently litigated and controversial provisions in the US Constitution. The dominant originalist view has long been that “due process of law” is solely a procedural guarantee that does not constrain the substance or content of legislation.91 “Substantive due process” has been long denounced as babble on par with “green pastel redness.”92 In recent years, however, originalist scholars have made fresh inquiries into the historical evidence and concluded that the case for some form of judicial review of the content of legislation under what we will henceforth refer to as the Due Process of Law Clause is weightier than initially supposed.

THE LETTER    We describe the evolution of the meaning of “due process of law” from British to pre-Revolution thought, from the adoption of the Fifth Amendment to the adoption of the Fourteenth. Like others, we take issue with the modern conception of “substantive due process,” which authorizes judges to single out some liberties as fundamental and worthy of heightened protection and leave aside other mere “liberty interests,” which are largely left to the discretion of legislators. Under this approach, Jamal Greene has observed, “unelected judges choose the rights we have and enforce them full-throttle against bad-faith bigots and good-faith legislatures alike, while allowing the government free rein over whatever rights judges happen to leave behind.”93

We concur with the claim that the “due process of law” is a “procedural” guarantee. But we then show that this procedure is “substantive” insofar as it requires judges to examine the substance of legislation. When it comes to the legitimacy of statutes, the “due process of law” is not limited to whether a statute was duly enacted by the requisite legislative procedure.

The original meaning of “due process of law” in the Fourteenth Amendment guarantees some judicial process before any person can be deprived of life, liberty, or property. This judicial process includes a jury trial. The question then concerns the proper scope of this process. Such a judicial process potentially involves an inquiry into two questions: (1) Was an accused person actually guilty of violating a preexisting law—whether a statute or the common law, and (2) if a statute was being enforced, was it within the proper power of the relevant legislature to enact? The second of these questions requires an examination of the substance of the statute that is being enforced.

Both inquiries date back to the Founding. But both were largely within the province of the jury, which was said to be the trier of law as well as fact.94 Before the adoption of the Fourteenth Amendment, judges tended to limit themselves to policing the far outer boundaries of the legislative power by equitably construing statutes so that they were within the proper power of legislatures. After the ratification of the Fourteenth Amendment, as the role of the jury was curtailed, judges became increasingly “realistic” and skeptical about legislative assertions of powers.

This substantive procedure is not the same as the modern doctrine of substantive due process. Under modern substantive due process, judges identify those substantive “fundamental rights” that are entitled to heightened protection, leaving other mere “liberty interests” to little or no judicial protection. Thus, the modern critiques of this type of substantive due process do not apply to the substantive procedure that we maintain is required by the due process of law. That procedure is “substantive” in a different sense: because it sometimes requires an examination of the content or substance of legislation rather than deeming a statute to be “law” solely because it has been enacted through the appropriate procedures.

The relevant clauses in the Fifth and Fourteenth Amendments are today called the Due Process Clauses. However, to remind us that the “due process of law” requires that no person should be deprived of his or her life, liberty, or property, except according to a valid law, in Part II, we refer to them as the Due Process of Law Clauses. This is also a reminder that the original meaning of the so-called abstract or open-ended provisions of the Constitution is thicker than is commonly acknowledged. And this thicker original meaning, in turn, constrains the amount of discretion that is left to judges in the construction zone.

THE SPIRIT    We identify the original spirit of the due process of law as barring arbitrary power. In Britain, with its conception of parliamentary supremacy, this meant barring the arbitrary power of the Crown. In the United States, with its conception of popular sovereignty, this meant barring the arbitrary power of the government as a whole, which included the legislature.

Arbitrary power is power that is not grounded in a contextually legitimate reason for coercion. In Britain, it was not enough to justify execution or imprisonment that the monarch desired it. The Magna Carta affirmed, if it did not itself establish, that monarchs must have an adequate reason grounded in “the law of the land,” which is external to their own will, for depriving people of customary rights. In the United States, this principle applies as well to legislatures. It is not enough that a majority of legislators will or desire to punish particular conduct. Before a person may be fined, imprisoned, or put to death, the legislature must have a reason that is within its proper power, or what was often called its “competence.”

At the federal level, Congress must be acting within its delegated powers. At the state level, a statute that deprives any person of life, liberty, or property must take the form of a law and be within one of the reserved powers of a state legislature, such as its police power. The American conception of the police power is not unlimited; if it were, it would be arbitrary power. The “due process of law,” therefore, requires a theory of that power and its limits.

As we chronicle, the concept of the police power long predates the Fourteenth Amendment, but the theory underlying the concept was much developed and refined thereafter. We identify this theory and further refine it for today’s circumstances. We then propose doctrines to implement this theory in practice. In particular, we maintain that legislatures must ground their commands on fact-based analysis, the validity of which citizens may challenge before a neutral tribunal of justice—meaning the courts. Courts must adopt the appropriate burdens of production and proof to ensure that the legislature was invoking its police power in good faith. When legislation is not fact-based, it is not entitled to any deference. Neither are the commands of executive branch officials.



Section 1: The Equal Protection of the Laws Clause


nor deny to any person within its jurisdiction the equal protection of the laws.



Equality is a central theme in Section 1. The original meaning of both the Privileges or Immunities Clause and the Due Process of Law Clause guarantees equality between citizens and persons, respectively. As we will show in Part I, along with barring laws that deprive all citizens of their privileges or immunities, the Privileges or Immunities Clause also bars the making or enforcing of any law that abridges the privileges or immunities of only some citizens while protecting the privileges or immunities of others. Similarly, due process of law guarantees equality by providing all persons with a fair judicial proceeding before they may be deprived of their lives, liberty, or property. This entails that some may not be deprived of a fair judicial process that others enjoy.

What equality-related work is left for the Equal Protection Clause? Quite a bit, it turns out. And the clause today does both more and less work than its original meaning entails. We provide an account of how it can be given full effect.

THE LETTER    First, the original meaning of “the equal protection of the laws” requires the impartial enforcement of the laws by state executive branch officials. It is not enough that laws be nondiscriminatory on their face or that adjudications be fair; the executive branch of government must take action to enforce these laws and bring people who violate the rights of others to justice.

For example, there might be a perfectly good murder statute on the books, which when prosecuted is heard by impeccably neutral judges and juries. But were the local sheriff to refuse to enforce that law when certain people are the victims—as when Blacks were lynched by racist mobs for decades following Lee’s surrender—this would be a denial of the equal protection of otherwise valid laws.

This example brings to the fore a fundamental difference between the Equal Protection of the Laws Clause and the Privileges or Immunities and Due Process of Law Clauses. Whereas the latter two clauses only bar a type of state action, the Equal Protection of the Laws Clause also imposes an affirmative duty on state governments to act. This, then, calls into question an important doctrine of modern constitutional law known as the “State Action Doctrine.” This doctrine limits the scope of Section 1 to actions taken by state governments; inaction by a state is not a violation of any of its clauses. And actions by private actors are not restricted by Section 1.

As we explain in Part III, the original meaning of the Equal Protection of the Laws Clause requires the state to act to protect the rights of all persons from being violated by others—including by private actors. It is a deprivation of the equal protection of the laws for state actors to look the other way when private actors are violating the civil rights of others. In this regard, current constitutional doctrine conflicts with the original meaning of “the equal protection of the laws.”

Some scholars have argued that the original scope of the Equal Protection of the Laws Clause was limited to the provision of protection by the executive branch of state governments. We explain why the “equal protection of the laws” also entitles people to equal access to security-protective state statutes and to any protection for life, liberty, and property afforded to people by federal statutes. That is to say, the duty of protection also includes the duty to provide people with equal access to the remedial processes of the courts and to refrain from enacting discriminatory laws that unreasonably leave the personal security of some people more uncertain than that of others. In serving both these functions, to some degree, the Equal Protection Clause overlaps the Privileges or Immunities and Due Process of Law Clauses. The three clauses are not hermetically sealed. Their overlap or redundancy is a feature, not a bug, of the Fourteenth Amendment.

THE SPIRIT    The affirmative duty to provide the “protection of the laws” can be traced back to the social contract theory of government associated with John Locke. People consent to leave the state of nature and enter civil society in return for better protection of their rights than they can achieve on their own. They cash in their power to enforce their natural rights for themselves in return for the “civil right” of government protection of their preexisting fundamental rights. A failure of protection is, therefore, a breach of that social contract.

The reciprocal relation of a person’s allegiance in return for the protection of his or her government was a major theme of the abolitionist constitutionalism that informed the drafting, ratifying, and public meaning of the Fourteenth Amendment. Absent such protection, people are subjugated. Their lives, bodies, and possessions are left to the untrammeled will of others, over whom they lack control. Enslaved people, free Blacks, and their white allies knew this subjugation well.

With this anti-subjugation spirit in mind, we turn to how it may best be implemented. Modern doctrine limits the scope of Section 1 of the Fourteenth Amendment to state action. That is, Section 1 is said only to bar discrimination by state actors and to have nothing to say about the actions of private actors. As a result, modern doctrine denies that state governments have any affirmative “duty to act” to provide protection against private actors.

When it comes to the Privileges or Immunities and the Due Process of Law Clauses, we think this state action doctrine is correct. These clauses are rightly understood as limited to constraining state action. But it is wholly incompatible with the letter of the Equal Protection of the Laws Clause, which bars the denial of “protection.” It is incompatible as well with the anti-subjugation spirit of the clause, which concerns the duty of government both to provide and enforce the civil rights that are necessary to protecting a person’s natural rights. In sum, the State Action Doctrine should not be applied to limit the scope of the Equal Protection of the Laws Clause.

Having said this, we also acknowledge that the Supreme Court’s concerns about judges enforcing such a duty on the states are not without merit. Rather than deny the existence of a constitutional duty of protection by the state, however, we urge the Court to acknowledge that it is “under-enforcing” this duty due to the inherent limitations of the judiciary. Such a recognition would then free Congress to use its Section 5 enforcement powers to establish statutory schemes by which parties who are denied protection by their states can seek remedies in federal court. Under current doctrine, Congress is largely barred from doing so. This brings us to the enumerated enforcement power of Congress under Section 5.




Section 5: The Enforcement Clause


The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.



Section 5 empowers Congress to enforce the rest of the Fourteenth Amendment. We will see in Part I that John Bingham’s initial proposal for a constitutional amendment was limited to creating a power in Congress to enforce civil rights. This proposal was criticized as both over- and under-inclusive. It was over-inclusive insofar as it appeared to give to Congress a plenary police power that would supersede or supplant that of the states. It was under-inclusive because future Congresses might not be so protective of civil rights, in which case a constitutional amendment was required that itself imposed nonrepealable, judicially enforceable duties on states.

After Bingham revised his proposal to meet these challenges, the congressional empowerment aspect of Bingham’s original proposal was preserved by the addition of Section 5. Section 5 created a new enumerated congressional power to enforce the rest of the Fourteenth Amendment. For our purposes, its most important aspect was the power to enforce the guarantees in Section 1.

Modern Supreme Court doctrine has limited Congress’s remedial power to legislative measures that are “congruent and proportional” to the scope of the rights in Section 1. We concur that the scope of the clauses being enforced defines the limits of such a remedial power. But the Court’s failure to recognize the full scope of the original meaning of Section 1—especially the scope of the Equal Protection of the Laws Clause—has had the effect of unduly restricting Congress’s power under Section 5.

Furthermore, the Supreme Court has sometimes restricted the scope of Section 1 out of concerns about the competence of the judiciary to impose affirmative duties on the states. By denying that the original scope of the clause is broader than what the courts can competently enforce, however, the Court also denies that Congress may constitutionally act where the courts justifiably fear to tread.

In United States v. Morrison, the Supreme Court held that Congress may not use its Section 5 power to establish a federal cause of action for gender-motivated violence committed by private parties. The law in question was the Violence Against Women Act. This act was supported by extensive legislative fact-finding showing that some states had neglected the equal protection of women in their states. The act did not, however, command states to do what Congress thought was lacking. That would have raised constitutional concerns of its own. Instead, Congress addressed this unequal enforcement by providing federal remedies to be available in federal courts.

This was the very same tack taken by Congress when it enacted Section 3 of the Civil Rights Act of 1866. That section gave defendants a right to remove a civil or criminal case from state to federal court when state court procedures failed to protect the civil rights protected by Section 1 of the act. Strauder v. West Virginia upheld this right of removal in 1880—an all-too-rare bright spot in the history of the Supreme Court’s steady undermining of the original meaning of the Fourteenth Amendment, which began soon after its enactment.

Congress used the same means of protecting civil rights in the Civil Rights Act of 1875, which barred private discrimination with respect to public accommodations. Rather than mandate that states enforce these state common-law duties, Congress created a federal cause of action to enforce them in federal court. But this time, the Court invalidated the laws. In its 1883 decision in The Civil Rights Cases, the Court did so by invoking the State Action Doctrine that it had previously articulated in United States v. Cruikshank.

It took ninety years for Congress to again bar discrimination in public accommodations in the Civil Rights Act of 1964. Due to the precedents of The Civil Rights Cases and Cruikshank, however, the Court upheld the act as an exercise of Congress’s commerce power rather than its Section 5 powers under the Fourteenth Amendment. We think this shift of clauses unduly narrowed the scope of civil rights—while at the same time unduly expanding the scope of Congress’s power to regulate commerce among the several states. This is yet another example of why it is important to base salutary constitutional doctrines on the right clauses.

In Chapter 13, we reconsider the constitutional merits of such congressionally created remedial schemes in light of the letter and the spirit of the Equal Protection of the Laws Clause. We conclude that such remedies are more properly warranted by Congress’s Section 5 powers than by its power to regulate commerce among the several states.



These highlights of what will be covered in depth in this book reveal that a failure to appreciate the original meaning of the Fourteenth Amendment has led the Supreme Court into serious errors of omission and commission. Either the Court fails to enforce the requirements of the amendment itself, or it bars Congress from using its enumerated power of enforcement to do what the courts are not competent to do. Moreover, where the Court has eventually come to the right result on the basis of nonoriginalist reasoning, doing it this way has undermined the legitimacy of its doctrines and left them vulnerable.

Finally, where the Court relies on nonoriginalist reasoning to reach compelling results in cases such as Brown v. Board of Education, the perceived inability of originalism to justify these results is used to undermine the legitimacy of interpreting the Constitution according to its original meaning. And a failure to appreciate how originalism does support these results, in turn, has led to widespread academic criticisms of the Constitution itself.

For all these reasons, we must get our constitutional house in order. It is vital that we get the original meaning of the letter of the Constitution right. Then, when formulating doctrines to implement that meaning, it is vital that courts identify and faithfully adhere to the original spirit of the text. Assisting them in this endeavor is what we aim to accomplish with this book.




 



PART I

THE PRIVILEGES OR IMMUNITIES OF CITIZENSHIP CLAUSE




 



1

The Early Origins of Privileges or Immunities


FEW, IF ANY, provisions in the Constitution of the United States have received both more attention from scholars and less attention from the nation’s highest Court than the Privileges or Immunities Clause of the Fourteenth Amendment. What Justice Antonin Scalia disparaged as “the darling of the professoriate”1 has been the subject of countless articles and books spanning thousands of pages.2 But it contributes next to nothing to contemporary law.

The dominant view among scholars is that the Supreme Court erred disastrously in either the Slaughter-House Cases,3 United States v. Cruikshank,4 or both cases by holding that the clause protected only a handful of rights associated with citizens’ interactions with the federal government and by denying that the clause “incorporated” the personal rights set forth in the first eight amendments against the states. Yet, until its 1999 decision in Saenz v. Roe,5 the Court did not even once invoke the Privileges or Immunities Clause to hold state legislation unconstitutional.6

In 2010, a plurality of the Court in McDonald v. City of Chicago7 declined an express invitation to revisit Slaughter-House or Cruikshank. Instead, it relied on the Fourteenth Amendment’s Due Process of Law Clause in holding that the right to keep and bear arms was enforceable against the states. However, the fifth and deciding vote by Justice Clarence Thomas relied exclusively on the original meaning of the Privileges or Immunities Clause. His pivotal opinion is the clause’s most significant appearance to date.

In Timbs v. Indiana,8 the Court unanimously held that the Excessive Fines Clause of the Eighth Amendment was applicable to the states. Justice Ruth Bader Ginsburg’s opinion for the Court did not engage the question of whether the Privileges or Immunities Clause would be a more textually appropriate vehicle. Once again, Justice Thomas relied solely on the clause. While Justice Gorsuch expressed sympathy for that stance, he concurred in Justice Ginsburg’s Due Process of Law Clause–based conclusion, as did Justice Brett Kavanaugh.

What accounts for this asymmetry of interest? Part of the problem appears to be that the Court is unsure about what the Privileges or Immunities Clause means. In his opinion for the Court in McDonald, Justice Samuel Alito highlighted the lack of “any consensus” concerning the clause’s “full scope” among scholars “who agree that the Slaughter-House Cases’ interpretation is flawed.”9 Another part of the problem may be that the justices are worried that its meaning will not lend itself to clear, predictable doctrine. Such worries were expressed by Justice Scalia at oral argument in McDonald.10

A third potential concern involves the legitimacy of judicially protecting unenumerated rights. It is feared that acknowledging the original meaning of the Privileges or Immunities Clause will legitimate the judicial protection of unenumerated rights in a way that the Court’s reading of the Due Process of Law Clause does not. On this view, it is the illegitimacy of using the Due Process of Law Clause to judicially protect any unenumerated substantive rights that justifies limiting its scope. Once it is conceded that the Privileges or Immunities Clause legitimately protects unenumerated rights, these limits would be undermined. So it is best to let sleeping clauses lie.

Moreover, despite the consensus that the Supreme Court erred in Slaughter-House, scholars are divided concerning not only the details but the basic content of the Privileges or Immunities Clause. Among the leading theories of the clause are these:


	The clause requires only that every state give the same positive-law rights—of contract, property, and the like—to all of its citizens.11

	The clause protects only individual rights that are enumerated in the first eight amendments.12

	The clause protects all individual rights that are enumerated anywhere in the text of the Constitution, but no unenumerated individual rights.13

	The clause protects positive-law rights that are widely extended to citizens by states today; “outlier” states must be brought into line.14

	The clause forbids states from discriminating against out-of-state citizens because of their out-of-state citizenship—and nothing more.15



None of these theories can be dismissed out of hand. All of them, however, cannot be correct, and they can generate importantly different outcomes. The generally applicable Chicago handgun ban held unconstitutional in McDonald, for instance, would have been sustained had Justice Thomas adopted an anti-discrimination-only theory and sided with the four dissenters.

Uncertainty about the substance of privileges or immunities is nothing new. As Ohio Senator John Sherman observed in 1872, “There may be sometimes great dispute and doubt as to what is the right, immunity, or privilege conferred upon a citizen of the United States.”16 But the existence of dispute does not preclude the existence of right answers—or at least answers that are more likely to be right than others.

In Part I, we provide an account of the original meaning of the clause that is both novel and judicially administrable. We then offer a prescription for its implementation that is tailored to the unique doctrinal circumstances that the Court confronts today. We will contend that the clause can neither be fully understood nor be implemented without a firm grasp of a particular conception of United States citizenship—a conception that was part of the constitutional common sense on which Republicans in the Thirty-Ninth Congress, and those who ratified their handiwork into law, relied. We refer to this conception as Republican citizenship.

We argue that the original meaning—the “letter”—of the Privileges or Immunities Clause protects civil rights that are deemed fundamental to Republican citizenship. The category of “civil rights” includes (1) the fundamental rights found in the positive law, the legal enforcement of which is essential to securing a citizen’s natural rights from abridgment by government and nongovernment actors, and (2) the rights to post-political goods that one is entitled to receive from a polity as a citizen of that polity. We contend that the original meaning of the clause “locked in” civil rights that were deemed fundamental to Republican citizenship in 1868. Among the civil rights in category 2 was the right of similarly situated citizens to equality in the public sphere.

Rights that are clearly “in” the category of civil rights when the Fourteenth Amendment was enacted include (a) the personal guarantees enumerated in the first eight amendments, (b) personal rights specified elsewhere in the Constitution, (c) personal rights specified in the Civil Rights Act of 1866, and (d) personal rights that were widespread and entrenched in state law in 1868. But, while all these rights were locked in by the original meaning of “the privileges or immunities of citizens of the United States,” the set of privileges or immunities protected by this clause was not closed. The original meaning of the clause also empowered Congress and the federal courts to safeguard rights that might become a “privilege or immunity” of Republican citizenship in the future.

While the original meaning of “privileges or immunities” of US citizens included such later-developing rights, the precise identity of these rights is not fully specified by the constitutional text. In Chapter 8, we will turn to the original function, or “spirit,” of the clause to provide criteria by which rights that have become privileges or immunities of national citizenship since 1868 can be identified. We will draw on the criteria provided by Justice Bushrod Washington in his landmark opinion in Corfield v. Coryell. One example of a right that later became a privilege of American citizenship is the right of suffrage. We then provide guidance to reviewing courts and legislators to aid with the clause’s implementation in difficult cases. Our proposed construction of the Privileges or Immunities Clause closely resembles the historical approach taken by the Court in substantive due process cases such as Washington v. Glucksburg.


Our Sources

The terms “privileges” and “immunities” appear in countless documents over the course of centuries’ worth of Anglo-American law. The original meaning of these particular words in the Privileges or Immunities Clause cannot be identified by considering their meaning in isolation. The clause speaks of privileges or immunities of a particular kind—privileges or immunities “of citizens of the United States.” To bring in usages of privileges or immunities that were unconnected to citizenship, therefore, is to risk giving undue weight to irrelevant materials. We therefore limit our inquiry to usage of privileges and immunities in connection with citizenship.


Pre-Ratification Statements

Public meaning originalists who are skeptical of the reliability of legislative history when interpreting statutes have been taken to task for their focus on statements made during the Philadelphia Convention and the Thirty-Ninth Congress when interpreting the Constitution.17 If legislators are capable of filling the record with self-serving statements concerning textual meaning designed to capture through later litigation what they could not get through the lawmaking process, surely so too were constitutional framers. Why have any more confidence in framing history than ordinary legislative history?

To begin with, not even the most ardent opponents of judicial recourse to legislative history deny that it might yield term usage that is probative of public meaning.18 If the legislative record provides evidence that a particular term is being used by members of different political coalitions in much the same way, that is different from crediting a single legislator’s potentially self-serving floor statement concerning his understanding of that term. It suggests—though it does not alone establish—the existence of a settled meaning that the term then carried. The same can be said concerning term usage by framers of a constitutional provision.

Further, in the context of the framing of the Fourteenth Amendment, many legislative statements were widely publicized. They thus may have shaped the public’s understanding of its language, notwithstanding that those statements may have been self-serving. Even if Alexander Hamilton and James Madison were not entirely forthright when representing their understanding of the proposed, unamended Constitution, those who ratified it in reliance on Publius’s commentary in The Federalist Papers may have effectively incorporated those representations into the law of the land.

To affect the public meaning of the text, however, those representations must have been widely disseminated. While this may or may not have been the actual case with The Federalist Papers, the speeches and debates about the Privileges or Immunities Clause we will discuss were widely disseminated. Thus, while we will not neglect the legislative history of the Privileges or Immunities Clause, our focus will be on widely publicized floor statements. When there is reason to believe that statements are not reliable, we will say so.

One thing we will not do is speculate about what the ratified text must have been understood to entail, or not entail, for it to be ratified into law. We have in mind here speculation about whether any text could have passed through the Article V process that, properly understood, required the desegregation of schools, or forbade states from excluding Blacks from juries, or required women to be admitted to their state bars. This type of reasoning pervaded Raoul Berger’s 1977 book, Government by Judiciary: The Transformation of the Fourteenth Amendment.

Where advocates or opponents of the Fourteenth Amendment speak directly to what the text does or does not require concerning particularly controversial issues, we will consider the context, including the identity and reliability of the speaker, and consider any response or debate that it engendered. We are cautious about the use of such evidence for several reasons. As we will see, the decision-making process that produced the Fourteenth Amendment was positively dizzying in its complexity. The range of possible outcomes of any complex collective decision-making process is extraordinarily difficult to specify.19 That an amendment clearly requiring a profoundly controversial outcome would likely have been rejected does not justify the inference that an amendment which more obscurely required the same outcome would have met a similar fate.20 Lastly, it is an undeniable fact that congressional Republicans were able to pass legislation and ratify amendments that were profoundly controversial during the course of Reconstruction.21

Because it is counterintuitive, the last of these points should be stressed. Southern states were absent from Congress, which resulted in the numerical dominance of the stridently antislavery Republican Party in both the House and Senate. This meant that civil rights laws could be enacted, and constitutional amendments proposed, with language and consequences that might be very unpopular with the general public. For example, the Fifteenth Amendment expressly prohibited racial discrimination with respect to the right (of males) to vote, even though African American suffrage was very unpopular. Therefore, the bare fact that a particular application of the far more abstract Privileges or Immunities, Due Process of Law, or Equal Protection of the Laws Clauses might have been unpopular with the public does not preclude a conclusion that the victors in a long and bloody civil war adopted text, the public meaning of which supported such an application.



Post-Ratification Statements

It is common methodological practice among originalists to prioritize pre-enactment over post-enactment usage of constitutional terms in ascertaining their original meaning. The reasons for this are threefold.

First, language undergoes diachronic change—its meaning changes over time.22 (A good constitutional example is “domestic violence” in Article IV,23 which obviously did not originally mean abuse in a household setting.) Even those present when words or phrases are ratified into law and who are acting in good faith may use those words or phrases at a later date in ways that they themselves would have previously regarded as out of bounds. It may become increasingly difficult to keep track of the contours of the original concept denoted by a word or phrase, particularly as political, social, legal, and economic environments change in dramatic ways and discourse changes as a consequence. Eventually, the original concept may be replaced by one that is subtly but importantly different.

Second, the costs to lawmakers of pushing linguistic boundaries are higher during the ratification process when a proposal can still be defeated than they are post-ratification after adoption is secured. As a result, it is easier for people to expand those boundaries post-ratification. It is true that those who push linguistic boundaries either pre- or post-ratification do so at the risk of objections or vetoes from those who recognize that they are breaking the rules of the existing language game. But it is easier to convince a majority of legislators or a court to accept an out-of-bounds interpretation than it is to convince a congressional supermajority and a supermajority of the states to do so.

Third, legislators can be carried away by the exigencies of the political moment. If the effect of the framing process is to encourage one to think about the long term and to take into account considerations of constitutional fidelity, the effect of the ordinary legislative process may be to focus on the short term and neglect the latter considerations.24

Nevertheless, we will consider post-ratification commentary and practice for two reasons. First, those who interpret and implement constitutional text shortly after its enactment can be presumed to be far more familiar with the discursive context than even the most informed students of the relevant history. When broad swaths of contemporaneous constitutional decision-makers endorse a constitutional proposition after thorough consideration, those who would deny that proposition ought to shoulder the burden of explaining why those decision-makers were wrong.

That is not to say that contemporaneous interpreters of constitutional language cannot be wrong. It is to say that, in the language of administrative law, their interpretations “constitute a body of experience and informed judgment to which [subsequent interpreters] may properly resort for guidance” and that the weight that any given interpretation should receive ought to “depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.”25

Second, there is far more, and far more precise, post-ratification than pre-ratification commentary concerning the meaning of the Privileges or Immunities Clause.26 If this commentary were much less reliable than pre-ratification commentary, it might be better to ignore it. But a great deal of these statements appear to spring from a thorough consideration and are consistent with pre-ratification pronouncements.

Now that readers know how and why we consider evidence of original meaning the way we do, let us examine this evidence.




Privileges, Immunities, and Citizenship in the Early Republic

Before there were American citizens, there were British subjects, with rights that attached to subjectship. These “rights of Englishmen” were described in terms of natural and positive law. They were deemed to be both the fruit of inferences about human nature that were valid everywhere and always and the particular inheritance of British people that was embedded in British statutes and jurisprudence.

But the privileges and immunities that came to be associated with American citizenship in the early Republic weren’t just the rights of Englishmen. Crucially, British authorities increasingly found it attractive to adopt a flexible approach to subjectship that enabled them to adjust subjects’ rights as the perceived needs of empire required. By contrast, Americans reacted by affirming an unstratified citizenship that did not admit of adjustments. As we will show below, however, British and American lawyers shared common normative and methodological premises and reached similar conclusions about what the privileges and immunities of subjectship and citizenship were.


British Law

BLACKSTONE’S COMMENTARIES    The influence of Sir William Blackstone’s Commentaries on the Laws of England on the Founding generation is well documented. It is uncontroversial that “most American lawyers began their legal education with Blackstone and the common law.”27 At the same time, it is also clear that Americans departed from Blackstone in certain important regards, particularly when it came to his conception of parliamentary supremacy28 and the freedom of speech.29 Blackstone’s extensive discussion of the “civil privileges” and “private immunities” of British subjects thus merits extended but sensitive consideration.

As was common practice among jurists both on and off the bench, Blackstone’s Commentaries began by laying political-philosophical foundations. Blackstone detailed how the law of England secures the “absolute rights of every Englishman.”30 He claimed that the rights are both “founded in nature and reason” and “coeval with our form of government,” even if they are at times “subject to fluctuation and change.”31 What appear at first to be contradictory origin stories—nature and reason on the one hand, the British form of government on the other—are, on closer examination, compatible.

In a particularly relevant passage, Blackstone wrote that the rights of the people of England


consist in a number of private immunities; which will appear, from what has been premised, to be indeed no other, than either that residuum of natural liberty, which is not required by the laws of society to be sacrificed to public convenience; or else those civil privileges, which society hath engaged to provide, in lieu of the natural liberties so given up by individuals.32



British subjects surrendered some, but not all, of their natural rights or “immunities” in return for certain civil rights or “privileges” that provide more effective security of their “natural inherent right[s]” than they could enjoy “in a state of nature.”33 This was a good deal because, on Blackstone’s account, “most other countries in the world” were “debased and destroyed” and did not provide such security.

How did Blackstone define these natural rights? He “reduce[d]” these rights to “three principal or primary articles: the right of personal security, the right of personal liberty, and the right of private property.”34 The preservation of these through civil law, Blackstone explained, “may justly be said to include the preservation of our civil immunities in their largest and most extensive sense.”35

We can appreciate now why the privileges thus secured by British law can be said to be both “strictly natural” and “in a peculiar and emphatical manner, the rights of the people of England.”36 Whether via the Magna Carta, other statutes, or the common law, British law “regards, asserts, and preserves” by tried-and-true positive-law guarantees, natural rights that are neglected by the positive law of “most other countries of the world.”

Eric Claeys has shown that Blackstone used the terms “privileges” and “immunities” to “refer to positive laws that secure natural rights, especially rights that connect directly to the moral rights of life, liberty, or property,” but that he did not use them to refer to those underlying moral rights themselves.37 Thus, Blackstone cast privileges and immunities as civil rights, which are “rights-securing legal protections that may properly be reserved for the special enjoyment of citizens who pledge their allegiance to the republican political community.”38 That is not to say that non-subjects lacked any rights—only that it was not considered unreasonable to exclude them from certain positive-law protections that were afforded to subjects alone.

Claeys also elucidated the distinction Blackstone drew between privileges, on the one hand, and immunities, on the other. Claeys identified two sets of “civil immunities.”39 The first, called “civil privileges,” were “entitlements that replicate in positive law the general substance of natural rights.”40 The second, called “private immunities,” were “the domains of noninterference English subjects enjoy as residual rights to do that which is not prohibited by particular civil laws.”41 Both were in some sense the product of positive law. One set of rights consisted of affirmative positive-law protections for natural freedoms; the other set consisted of those natural freedoms that positive law did not take away and were thus retained by the people.

In sum, persons leave the state of nature and enter into civil society to receive the “civil privilege” of better positive-law protections of their “private immunities,” such as their rights of personal security, personal liberty, and private property, than they can provide on their own. They are then entitled as citizens to the positive-law protections provided by their government of the natural rights they possess as persons. Whatever private immunities as are not necessary to be surrendered in return for the civil privilege of positive-law protections of their natural freedoms are retained by the citizenry.

We will be examining American usage of “privileges or immunities of citizens of the United States” in detail. For now, Blackstone provides us with helpful privileges and immunities heuristics—ready-to-hand concepts that help us understand what privileges and immunities meant in the early Republic.

THE RIGHTS OF BRITISH SUBJECTS    Of course, as is the case today, the term “privileges” did not always mean rights that belonged to private citizens. For example, Blackstone referred to the “privileges” of Parliament, including those enjoyed by members against royal oppression;42 the “privileges” of the clergy, including the exemption from jury duty;43 the “privileges” of the lords, including that of hunting in the king’s forests;44 the “privileges” of the commons, including that of framing taxes;45 and the “privileges” of corporations, including that of establishing by-laws.46

When used to refer to the rights of British subjects, however, “privileges” and “immunities” consistently served as “placeholders for substantive positive law rights that Englishmen enjoy by virtue of being Englishmen.”47 That “privileges” and “immunities” of British subjects were positive-law rights protecting the natural liberties of the subject helps explain why they were thought to be both the peculiar rights of Englishmen and a protection of the natural rights of all persons. As we will see, a similar duality pertaining to citizenship was imported into the Privileges or Immunities Clause.

THE EQUAL RIGHTS OF ENGLISHMEN IN THE COLONIES    References to both privileges and immunities saturate American colonial charters that ensured that colonists carried the rights of Englishmen with them through territories under the dominion of the Crown. As American colonists came to see it, to be a British subject was thus to be entitled to be treated equally with respect to all other similarly situated subjects, including subjects in mainland England.48 Inequality of treatment in respect of the privileges and immunities of subjectship was among the primary causes of Revolutionary-era complaints against the king and Parliament.

The American colonial experience encouraged the development of an understanding of equal subjectship that gradually diverged from that held in Whitehall. Aziz Rana has shown that, as the British Empire grew and became more culturally diverse, mainland authorities took an increasingly pragmatic, flexible view of the kinds of substantive rights to which subjects were entitled.49

For instance, the Quebec Act of 1774, which created a new, permanent government in Canada in the wake of the French and Indian War, retained French civil and property laws that did not—as did British law—include jury rights or exclude Catholics from public office.50 Being that Quebec’s Catholic population was neither trained in British law nor keen on being excluded from the new government, this was—in the eyes of mainland authorities—merely sensible management of an imperial order that needed to accommodate local customs and sensibilities if it did not want restive subjects.51 It was not some conspiracy against the rights of all British subjects.

In contrast, American colonists had developed a conception of unstratified subjectship, the substantive contours of which they considered nonnegotiable and equally applicable to all subjects. They saw the absence of common-law procedural rights as an intolerable assault on basic principles of British freedom that portended a plan to enslave them.52 What led colonists to thus diverge from mainland England?

Under the imperial policy of “salutary neglect,” colonists had long enjoyed relative freedom from metropolitan oversight. They organized responsive representative legislative bodies and established justices of the peace who followed common-law norms.53 Many of them had endured the difficulties of migration—often forced—and carved out a livelihood for themselves under extraordinarily arduous conditions. For this reason, they considered that they had “earned” their freedom the Lockean way—by mixing their labor with the land and by establishing representative institutions that were conducive to their economic and political independence.54 Only a subset of property owners in mainland England enjoyed access to such institutions as the colonists had built.

Further, American colonists were surrounded by communities of Native Americans and enslaved Africans. Many colonists regarded members of these communities as unfit for economic and political independence. Those deemed unfit were dispossessed of their lands and denied some or any of the privileges of subjectship.55 Colonists, therefore, did not need to strain their imagination to envision the condition of people who were dominated by an external will over which they had no effective control; and they were terrified of being reduced to that condition. Their persistent references to their own potential “servitude” or “slavery” at the hands of the Crown and Parliament are testimony to that awareness.



American Revolutionary Usage

The metropolitan policy of neglect ended with the defeat of France in the Seven Years’ War when Parliament in 1765 imposed taxes on newspapers, playing cards, and legal documents. The Stamp Act required that legal documents and printed materials must bear a tax stamp provided by commissioned distributors who would collect the tax in exchange for the stamp. American colonists charged the Crown and Parliament with depriving them of their privileges and immunities as British subjects in two principal ways: first, by depriving them of lawmaking powers that were recognized in their colonial charters; second, by depriving them of individual rights.

An example of the first: In one of the earliest and most incisive critiques of the Stamp Act, Maryland lawyer Daniel Dulany wrote in 1767 that “[b]y their constitutions of government, the colonies are empowered to impose internal taxes” and described these “powers” as “privileges and immunities.”56 Although Dulany initially described these powers as having been “conferred,” he quickly corrected himself and stated that they “necessarily belong[ed] to [the colonists] as British subjects” and were thus “solemnly declared and confirmed by their charters.”57

An example of the second: Massachusetts lawyer and legislator James Otis, in the course of arguing against the legality of writs of assistance in 1761, described “the freedom of one’s house” as a “privilege.”58 It was, Otis claimed, “one of the most essential branches of English liberty.”59

In formal resolutions, Americans insisted on equality in respect of privileges and immunities with other British subjects. A 1765 Massachusetts resolution averred that Americans were “entitled to all the rights, liberties, and immunities of free and natural subjects of Great Britain.”60 A 1774 resolution from Georgia claimed that Americans were entitled to “the same rights, privileges, and immunities with their fellow subjects in Great Britain.”61 The resolves of the First Continental Congress demanded “all the rights, liberties, and immunities of free English subjects.”62

Importantly, however, Americans did not necessarily conceive of their privileges and immunities in a legally conventional way. Michael Kent Curtis focuses attention on the Address of the Continental Congress to the Inhabitants of Quebec in 1774.63 The address described the “inestimable advantages of a free English constitution of government, which it is the privilege of all English subjects to enjoy.” It lamented that the king’s ministers “would so audaciously and cruelly abuse the royal authority, as to withhold from you the fruition of the irrevocable rights, to which you were thus justly entitled.”64 Among the rights listed as secured by the British constitution was “the freedom of the press,” which was said to encompass the “diffusion of liberal sentiments on the administration of Government.”65 Americans knew full well that the law of seditious libel had been used to suppress such sentiments; they did not care.

Historians have also documented the revolutionaries’ transition from the rights of Englishmen to natural rights as English authorities rejected revolutionaries’ appeals to “the principles of the English constitution.”66 That transition was not merely rhetorical. It reflected an ideological transformation that, as Eric Foner put it, “formed the essence of American nationalism.”67

Revolutionaries came to regard their struggle as a universal rather than parochial one—a struggle against domination and for economic and political independence as such, for all people in all places.68 This universalism had consequences. Almost immediately, it began to undermine the perceived legitimacy of existing institutions—such as chattel slavery—that were thought to subject people to arbitrary power.69 It very soon led Northern states to adopt measures abolishing slavery at varying rates, and even to fledgling—though ultimately unsuccessful—antislavery movements in the South.70

The significance of the move from subjectship to citizenship should not, however, be overstated. The mingling of natural and customary rights–based claims was an eighteenth-century habit in England, Germany, and colonial North America.71 The “rights of Englishmen” were never thought to be distinctively British—even by Blackstone—solely on account of their being protected by British political authority. Rather, they were thought to be distinctively British both because they were protected by British authorities and because the British experience had shown that they “worked” to secure natural rights.

Americans did not want to replace the privileges and immunities of subjectship with an entirely different set of privileges and immunities. Rather, as the Declaration of Independence affirmed, the natural individual rights of the people were unalienable, but allegiance to any particular government “to secure these rights” was subject to “the consent of the governed.” Whenever “any Form of Government becomes destructive of these ends” of securing the natural rights of the people, “it is the Right of the People to alter or to abolish it, and to institute new Government.”




Framing Privileges and Immunities at the Founding

Article IV of the 1781 Articles of Confederation contained a verbose precursor of what would become the Privileges and Immunities Clause in Article 4, Section 2, Clause 1 of the federal Constitution:


The better to secure and perpetuate mutual friendship and intercourse among the people of the different states in this union, the free inhabitants of each of these states (paupers, vagabonds, and fugitives from justice, excepted) shall be entitled to all privileges and immunities of free citizens in the several states; and the people of each state shall have free ingress and regress to and from any other state, and shall enjoy therein all the privileges of trade and commerce, subject to the same duties, impositions, and restrictions, as the inhabitants thereof respectively. Provided that such restriction shall not extend so far as to prevent the removal of property imported into any state to any other state of which the owner is an inhabitant; provided also, that no imposition, duties, or restriction, shall be laid by any state on the property of the United States, or either of them.72



Article IV of the 1788 Constitution is not only more succinct than its precursor but differs from it in important respects:


The Citizens of each State shall be entitled to all privileges and immunities of citizens in the several States.73



The preamble to Article IV of the Articles of Confederation announces its spirit or goal: to “better … secure and perpetuate mutual friendship and intercourse among the people of the different states in this union.” The means by which Article IV was to achieve that end was by guaranteeing “all privileges and immunities of free citizens” and by barring parochial discrimination in respect of travel and trade. British “subjects” have now become “free citizens.”

Whereas all “free inhabitants” could claim the “privileges and immunities of free citizens” under the Articles, they could not do so under the Constitution. The change was suggested by John Rutledge of South Carolina, the proslavery representative of the convention’s most proslavery state delegation, during the work of the Committee of Detail.74

The committee, which deliberated from May 25 until July 23, 1787, assigned to Edmund Randolph of Virginia the task of making an initial outline of the Constitution. The outline did not include a privileges and immunities clause. Rutledge added the following language quite obviously cribbed from the Articles: “The free (inhabs) Citizens of each State shall be entitled to all Privileges & Immunities of free Citizens in the sevl States.”75

Later, South Carolina delegates Pierce Butler and Charles Pinckney would move to add a clause that would “require fugitive slaves and servants to be delivered up like criminals.”76 As will be discussed at greater length below in the context of the Fugitive Slave Clause of Article IV, this proposal would have negated the principle established in England by the 1772 Somerset case.77 This case held that slavery is contrary to natural right and, therefore, could only be established through positive law. Some derived from this the conclusion that slaves became emancipated if they made it to a free state.78

In another respect, however, Article IV of the Constitution was more egalitarian than its precursor. It removed the exclusion of “paupers” and “vagabonds,” thus ensuring that the enjoyment of the privileges and immunities of citizenship was not tied to financial status. The Article’s exclusion for fugitives from justice was also removed.

Finally, the specific guarantees of “free ingress and regress to and from any other State” and “all the privileges of trade and commerce, subject to the same duties, impositions, and restrictions as the inhabitants thereof respectively” were not retained. Given widespread agreement concerning the importance of commercial comity, it seems unlikely that this change sprang from a newfound tolerance of economic protectionism by the states.79 More plausibly, it was driven by the conviction that Congress already had power over interstate commerce that it could use to thwart interstate protectionism and therefore only state discrimination in internal affairs needed to be addressed.80

Public discussion of the Privileges and Immunities Clause was limited. What discussion did take place evinced a concern with comity—with both guaranteeing the equal treatment of citizens and permitting the unequal treatment of noncitizens. In Federalist 42, James Madison disparaged the “confusion of language” in Article IV’s precursor and confessed surprise that the confusion had not led to “serious embarrassments.”81 He pointed out that the precursor seemed to leave open the possibility that “those who come under the denomination of free inhabitants of a State, although not citizens of such State, are entitled, in every other State, to all the privileges of free citizens of the latter.”82

Even if one understood “free inhabitants” to denote only “free citizens,” problems could arise. One state could naturalize noncitizens in every state through permissive citizenship rules, thus generating conflict with objecting states. Alexander Hamilton in Federalist 80 characterized the clause as forming “the basis of the union” and as guaranteeing an “equality of privileges and immunities to which the citizens of the Union would be entitled.”83 Notably, he mistranscribed the clause thus: “[T]he citizens of each State shall be entitled to all … privileges and immunities of citizens of the several States.”84

Textually, the “in” in the Privileges or Immunities Clause could be read to denote the location of citizens who were entitled to enjoy certain freestanding privileges and immunities—namely, in the several states. Or it could be read to denote the source of their citizenship—namely, the several states. Or it could be read to denote both location and source.

Under the first reading, the clause would protect citizens of the United States when they traveled throughout—or “in”—the several states: “[T]he citizens of each State shall be entitled to all … privileges and immunities of [US] citizens [when traveling] in the several States.” Under the second reading, the clause would protect citizens of particular states when they traveled across state lines: “[T]he citizens of each State shall be entitled to all … privileges and immunities of citizens [of] the several States [in which they are traveling].” On the first reading, US citizenship blessed one with a distinct set of privileges or immunities that US citizens took with them when sojourning in other states. On the second reading, when sojourning in other states, citizens of the United States were entitled to nondiscrimination with respect to whatever set of privileges or immunities were afforded by states to their own citizens.

Hamilton’s discussion is ambiguous. On the one hand, he refers to “citizens of the several States”; on the other, he refers to “citizens of the Union.” Under either reading, the clause could protect a set of privileges or immunities belonging to citizens of the United States that could not be denied by any state. Or it could ensure that, if states decided to extend certain privileges or immunities to their own citizens, they would have to extend those same privileges or immunities to the citizens of other states when those citizens visited. We do not know.

This subtle ambiguity in the wording of Article IV, Section 2 is difficult both to describe and to grasp, which may explain why it was not spotted during the framing and clarified. Having survived ratification, however, this ambiguity has pervaded discussions of “privileges” and / or “immunities” ever since.



Commentaries

Early commentators split concerning whether “in” denoted location or foundation. But they generally shared the belief that the Privileges and Immunities Clause of Article IV guaranteed the equal treatment of citizens by states and allowed the unequal treatment by states of noncitizens. It was not widely thought that the clause guaranteed the enjoyment of any particular bundle of substantive rights attaching to citizenship. That notion was to arise later.

In his annotated edition of Blackstone’s Commentaries, first published in 1803, St. George Tucker interpreted the clause to affirm that states “retain the power of admitting aliens to become denizens of the states respectively” but that those denizens “would still be regarded as aliens in every state.”85 Thus, Tucker, like Madison, believed that the clause promoted comity by requiring the equal treatment of citizens and allowing the unequal treatment of noncitizens.

Writing in 1823, James Kent stated that the clause meant only that “if [citizens] remove from one state to another, they are entitled to the privileges that persons of the same description are entitled to in the state to which the removal is made, and to none other.”86 Kent offered the following illustration: “If … free persons of color are not entitled to vote in Carolina, free persons of color emigrating there from a Northern State would not be entitled to vote.”87 The converse implication is that if free persons of color were entitled to vote in Carolina, free persons of color who emigrated there would be entitled to vote.88 The clause would bar such state discrimination among citizens therein.

Six years later, William Rawle characterized the Privileges and Immunities Clause as the “same rule … ambiguously laid down in the articles of confederation” and affirmed that “every person born within the United States, its territories or districts, whether the parents are citizens or aliens, is a natural born citizen in the sense of the Constitution, and entitled to all the rights and privileges appertaining to that capacity.”89 Although he did not elaborate on the content of those rights and privileges, he did say that citizens “alone can elect, and are capable of being elected to public offices.” Citizens “alone can exercise authority within the community.” They “possess an unqualified right to the enjoyment of property and personal immunity … [and] are bound to adhere to [the republic] in peace, to defend it in war, and to postpone the interests of all other countries to the affection which they ought to bear for their own.”90

In his 1833 Commentaries on American Law, Joseph Story averred that “[e]very citizen of a state is ipso facto a citizen of the United States” and that the clause created a “general citizenship.”91 He understood that citizenship, however, to “communicate” to sojourners “all the privileges and immunities, which the citizens of the same state would be entitled to under the like circumstances.”92 He did not indicate that there was any “floor” of privileges and immunities that states could not fall below.



Treaties

Language from antebellum treaties and territorial acts has been said to have served as the inspiration for the text of the Fourteenth Amendment’s Privileges or Immunities Clause. The first scholar to consider the relevance of treaty jurisprudence to the original meaning of the Fourteenth Amendment was Arnold Guminski. But it is Kurt Lash who has investigated this jurisprudence most thoroughly and whose work has proven most influential.93

Lash has argued that the language of “rights, privileges, and immunities”—variations of which permeate treaties and territorial acts—became understood by antislavery advocates during the antebellum period to denote all and only personal rights enumerated in the text of the federal Constitution.94 An association of this language with enumerated personal rights was, on Lash’s account, forged through debates over whether to condition the admission of Missouri into the Union upon the state’s abolition of slavery.

Lash claims that free-state proponents, such as Senators Daniel Webster and David Morril, sharply distinguished between the “privileges and immunities of citizens of the several states” that are protected by Article IV of the Constitution, on the one hand, and the “rights, privileges, and immunities of citizens of the United States” that were protected by the Louisiana Cession Act, on the other. He further claims that free-state proponents insisted that the Cession Act, unlike Article IV, protected all and only enumerated rights, among which the right to hold property in people was not included. Lash concludes that the Cession Act did not prohibit Congress from conditioning the admission of Missouri upon its abolition of slavery.95 In addition, he finds that even slavery proponents generally acknowledged the distinction between Article IV–protected comity rights and Cession Act–protected enumerated rights.96

In a lengthy article, we examined Lash’s claims and found them to be unsubstantiated.97 It is true that free-staters included a number of enumerated rights among the “privileges, advantages, and immunities” protected by the Cession Act. But the rights that they mentioned were what Lash refers to as “constitutionally express structural guarantees” related to participation in and access to institutions of the national government on equal footing with citizens of other states upon admission—not personal rights, such as the freedom of speech.98 Morril listed rights relating to federal representation and to the jurisdiction of the federal courts.99 Webster listed rights to federal representation and the right to a republican form of government.100 Neither claimed that any of the personal rights listed in the first eight amendments were protected by the Cession Act.

Lash infers from the inclusion of some enumerated rights that Webster and Morril held a theory according to which all and only enumerated personal rights were among the “privileges, advantages, and immunities” of US citizenship. We find the inference untenable. The evidence adduced by Lash is consistent with an equal-footing reading of Article III of the Cession Act that finds support in early antebellum jurisprudence. In contrast, the all-and-only-enumerated-personal-rights theory articulated by Lash seems to have been unknown.101 Further, David Upham has shown that later antebellum authorities associated treaty language with property rights, economic rights, and nondiscrimination rights that are difficult to distinguish from those that—as we will see—were associated with Article IV’s Privileges and Immunities Clause.102

It is not impossible that understandings of treaty language made a distinctive contribution to the original meaning of the Privileges or Immunities Clause. But proponents of the argument that it did so have yet to provide a persuasive account of that contribution. Significantly, they have so far offered no direct evidence that anyone involved in the adoption of the clause actually made a connection between its language and treaty jurisprudence.103

When Republicans in the Thirty-Ninth Congress did invoke treaty jurisprudence in connection with the Fourteenth Amendment, they did so when discussing the Citizenship Clause and did not use the language of treaty jurisprudence to identify particular citizenship rights.104 Of course, some ideas can be so basic that they need not be stated. But we lack evidence of a well-established association between treaty language and the privileges and immunities of US citizenship that would have been so obvious to participants in the framing and ratification of the Fourteenth Amendment as to preclude the need to expressly make the connection.

Accordingly, we will focus our attention on other evidentiary sources. In contrast with treaty jurisprudence, we join with those historians who have stressed the antislavery origins of the concepts contained in Section 1 of the Fourteenth Amendment. The development of antislavery constitutionalism is, perhaps, the single most important driver of the change between the original meaning of the Privileges and Immunities Clause of Article IV in 1788 and the original meaning of the Privileges or Immunities Clause of Section 1 in 1868. This popular constitutionalism is the subject of the next chapter.
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The Antislavery Origins of “Privileges or Immunities”


THE ORIGINAL MEANING of the Privileges and Immunities Clause of Article IV most likely required only that citizens of any given state be treated the same as local citizens when they traveled—that is, the clause was a “Comity Clause,” as it is often labeled by scholars today.1 Scrutiny of antebellum law yields compelling evidence that this meaning remained dominant for decades.

This comity-only legal meaning was not, however, uncontested either inside or outside the courts, and the relative consensus over it fell apart entirely under the strain of ascendant antislavery and proslavery nationalism. By the eve of the Civil War, both Democratic proponents and Republican opponents of slavery agreed that Article IV, Section 2 established a floor of fundamental substantive rights that could not be abridged by states. They disagreed, of course, about the content of those rights.


Corfield v. Coryell

Far and away the leading antebellum judicial account of the meaning of the Privileges and Immunities Clause in Article IV was the 1823 circuit court opinion of Justice Bushrod Washington in Corfield v. Coryell. When explaining the meaning of the “privileges or immunities of citizens of the United States,” several Republicans, including Senator Jacob Howard, who introduced the final version of the Privileges or Immunities Clause to the Senate, quoted Washington’s opinion in Corfield verbatim and at length. Here is the pertinent passage:


The inquiry is, what are the privileges and immunities of citizens in the several states. We feel no hesitation in confining these expressions to those privileges and immunities which are, in their nature, fundamental; which belong, of right, to the citizens of all free governments; and which have, at all times, been enjoyed by citizens of the several states which compose this Union, from the time of their becoming free, independent, and sovereign.

What these fundamental principles are, it would perhaps be more tedious than difficult to enumerate. They may, however, be all comprehended under the following general heads: Protection by the government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue happiness and safety; subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole. The right of a citizen of one state to pass through, or to reside in any other state, for the purposes of trade, agriculture, professional pursuits, or otherwise; to claim the benefit of the writ of habeas corpus; to institute and maintain actions of any kind in the courts of the state; to take, hold and dispose of property, either real or personal; and an exemption from higher taxes or impositions than are paid by the other citizens of the state; may be mentioned as some of the privileges and immunities of citizens, which are clearly embraced by the general description of privileges deemed to be fundamental: to which may be added, the elective franchise, as regulated and established by the laws or constitution of the state in which it is to be exercised. These, and many others which might be mentioned are, strictly speaking, privileges and immunities.2



Certain of the rights identified by Justice Washington in Corfield are clearly natural: “the enjoyment of life and liberty” and the right to “pursue happiness and safety” among them. Indeed, in the italicized passage, Justice Washington was merely paraphrasing the canonical statement of natural rights at the Founding: George Mason’s draft for the Virginia Declaration of Rights, which began:


THAT all men are born equally free and independent, and have certain inherent natural rights, of which they cannot, by any compact, deprive or divest their posterity; among which are, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.3



Variations on Mason’s formulation had been adopted by four states in their constitutions. When Representative Madison proposed adding a portion of this wording to the Preamble, he characterized this language as “relat[ing] to what may be called a bill of rights.” (Keep this reference to “a bill of rights” in mind, as it will assume significance in Chapter 4 when we consider what people meant by that label during the debates over the Fourteenth Amendment.)

Other rights listed by Washington are clearly post-political. One cannot claim “the benefit of the writ of habeas corpus” or “institute and maintain actions of any kind in the courts of the state” in the state of nature. Washington’s criteria for fundamentality are tethered both to nature and to custom—rights must not only (1) be “in their nature, fundamental” but (2) “belong of right, to citizens in all free governments”; and (3) to “have at all times been enjoyed by citizens of the several states.” Washington made no effort to demonstrate that the rights he listed met the letter of these demanding criteria; but we will return to his criteria in Chapter 8 when we formulate rules of construction for identifying the privileges or immunities of US citizens.



Comity’s Early Dominance in the Courts

An intrastate equality–based understanding of the Privileges and Immunities Clause dominated early antebellum case law. Courts split concerning whether the clause required states to grant all visiting citizens (a) the same rights that they enjoyed in their home state; (b) some of the rights that the visited state extended to its own citizens; or (c) all of the rights that the state extended to its own citizens.4 For the most part, however, courts did not hold that the clause secured the enjoyment of a set of fundamental rights associated with national citizenship that states simply could not deny to citizens coming from other states.5

The circuit court decision in Corfield v. Coryell does not appear to have been an exception to the comity-only consensus. Justice Washington seems to have viewed the clause solely as guaranteeing sojourning citizens equal privileges. After noting that the rights he listed, together with “many others which might be mentioned, are, strictly speaking, privileges and immunities,” he stated that the “enjoyment of them by the citizens of each state, in every other state was manifestly calculated (to use the expressions of the preamble of the corresponding provision in the old articles of confederation) ‘the better to secure and perpetuate mutual friendship and intercourse among the people of the different states of the Union.’ ”6 Washington concluded that Article IV, then, guaranteed “the enjoyment of privileges and immunities by the citizens of each state, in every other state”—not only in their own states.

Further, Gerard Magliocca’s examination7 of Washington’s notes has revealed that Washington relied on Livingston v. Van Ingen8 for his privileges and immunities analysis. This was a case in which Chancellor James Kent wrote that the clause “mean[t] only that the citizens of other states shall have equal rights with our own citizens, and not that they shall have different or greater rights.”9 Washington noted that he was “inclined to the opinion” that the “meaning of this article is that the citizens of each state shall within every other state have equal privileges or rights as the citizens of such state have.”10

Still, fundamental-rights theory was in the air as early as 1797. Campbell v. Morris,11 sometimes cited as a comity-only case,12 is best read as a fundamental-rights case. In his opinion for the court, Maryland Judge Jeremiah Chase—the cousin of US Supreme Court Justice Samuel Chase—referred to the “privileges and immunities of citizens of the several states” and explained that the clause


means that citizens of all the states shall have the peculiar advantage of acquiring and holding real as well as personal property, and that such property shall be protected and secured by the laws of the state, in the same manner as the property of the citizens of the state is protected. It means, such property shall not be liable to any taxes or burdens which the property of the citizens is not subject to. It may also mean, that as creditors, they shall be on the same footing with the state creditor, in the payment of the debts of a deceased debtor.13



As David Upham has noted, Judge Chase identified not one but two distinct requirements that the Privileges and Immunities Clause imposes on the states, which correspond to two distinct kinds of privileges identified by Blackstone.14 The first: “the peculiar advantage of acquiring and holding real as well as personal property”—a “private immunity.” The second: “[S]uch property shall be protected and secured by the laws of the state, in the same manner as the property of the citizens of the state is protected”—a “civil privilege.” Intrastate comity, then, can itself be viewed as just one of many fundamental rights that attach to citizenship.

More notable still, given its provenance, is an 1844 decision by Justice Nathaniel Reed of the Ohio Supreme Court.15 In determining whether an Ohio statute that authorized the arrest of nonresidents for debt violated the Privileges and Immunities Clause, Reed interpreted the clause to “mean[] that the residents of the several states, if they be citizens of the United States, shall be protected and defended … in the full enjoyment of all the rights to which they are entitled as citizens of the United States.”16 Those rights were “to be determined by a reference to the letter and spirit of our national constitution, and also to the general custom of other nations.”17

Reed expressly rejected the comity-only theory of the Privileges and Immunities Clause, determining that “the spirit and intention of [the clause] is, not to secure to the non-resident the same rights and indulgence with the resident in every state, but simply to secure to the citizen of the United States … the full enjoyment of all the rights of citizenship, in every state of the Union.”18 We will see that prominent and influential Ohio Republicans, including Joshua Giddings, John Bingham, Samuel Shellabarger, William Lawrence, and John Sherman, would adopt the same view as this Ohio Supreme Court justice.

Corfield seems to have been well received. Kent cited it approvingly. Likewise, in Tatem v. Wright,19 Judge Lucius Elmer cited Corfield’s “fundamental” dictum and followed Washington in including “exemption[s] from higher taxes or impositions than are paid by the other citizens of the state” among the privileges and immunities of citizens. In Commonwealth v. Milton,20 Judge Marshall cited Washington’s “comprehensive description” of privileges and immunities and averred that they included “the natural faculties and rights of individuals to the law of nature from which they are derived.” We found no criticism of Corfield prior to the Civil War, a period when federal circuit court opinions carried great weight.21



The Rise of Fundamental Privileges and Immunities

The political economy of the antebellum period brought the decline of the comity-only view of the Privileges and Immunities Clause. Anti- and proslavery elements converged on a fundamental-rights view of the privileges and immunities of US citizens. According to this view, certain rights could be reasonably regulated but never denied outright, anywhere.

Antislavery advocates were bent on resisting and displacing a proslavery hegemonic bloc—dubbed the “Slave Power”22—that not only controlled Southern political life but all three branches of the federal government. They asserted a substantive rights reading against the Southern slave states. In a like fashion, albeit for very different reasons, those who sought to expand slavery into new territories and to secure the right of slaveholders to travel with their captives through free states to get there, found a comity-only Privileges and Immunities Clause inadequate to that objective.

Understanding the original public meaning of the Fourteenth Amendment requires an appreciation for how public debates over slavery altered the public meaning of constitutional terms. Ironically, just as the fundamental conflict between a proslavery hegemony and an antislavery counterhegemony produced assertions by both sides of what is today misleadingly called “substantive due process,”23 this same conflict produced a convergence on fundamental privileges and immunities.


The Admission of Missouri

The first extended congressional discussion of the privileges and immunities of national citizenship took place in 1819. The discussion concerned both whether free Blacks were citizens and whether the right to hold property in people was among the privileges of US citizenship. The discussion was prompted by congressional efforts to condition Missouri’s admission into the Union upon its abolition of slavery.

Free staters, led by Senators Daniel Webster, David Morril, and John Sergeant, among others, argued that Congress did indeed have the power to condition Missouri’s admission upon its abolition of slavery. They further contended that free Blacks were citizens and that the right to hold property in people was not among the privileges of US citizenship.24 Their opponents urged that conditioning Missouri’s admission upon abolition would both deny the (white) citizens of Missouri “the rights, advantages, and immunities of citizens of the United States” recognized in Article III of the Louisiana Cession Act and violate the Privileges and Immunities Clause.25

Free staters sought to distinguish the “rights, advantages, and immunities” recognized in Article III of the Louisiana Cession Act from those protected by the Privileges and Immunities Clause. They argued that neither provision guaranteed to Missouri citizens the right to hold enslaved people.26 Free staters contended that the Cession Act’s reference to “rights, advantages and immunities of citizens of the United States” was limited to those “such as are recognized or communicated by the constitution of the United States; such as are common to all citizens, and are uniform throughout the United States.”27 Different free-staters produced different lists of these rights, advantages, and immunities. But they generally maintained that the right to hold property in enslaved people was neither “recognized or communicated by the Constitution of the United States” nor “common to all citizens, and … uniform throughout the United States.”

What about the rights conferred to US citizens by the Privileges and Immunities Clause of Article IV? This clause, free-staters maintained, only “secur[ed] to … migrating citizen[s] all the privileges and immunities of citizens in the state to which he removes,” whatever those privileges and immunities might happen to be under the latter state’s constitution and laws.28 Free-staters denied that a single state could, by recognizing the right of its citizens to hold enslaved people as a form of property, require the recognition of that property right by every other state to which—or through which—one of its citizens might travel. Were such a thing possible, they argued, it “would at once destroy all the fundamental limitations of the state constitutions upon the rights of their own citizens.”29

Thus, free-staters argued that, whereas the Cession Act guaranteed a “floor” of fundamental rights, the Privileges and Immunities Clause protected only against parochial discrimination. If a state did not recognize property in people, then a citizen of a slave state could not assert such a right when sojourning to or through another state. And Congress had the power to condition statehood on a territory banning slavery in its new constitution.

Proslavery legislators responded by contending that the right of states to decide whether to recognize property in people was itself among the Cession Act’s “rights, advantages, and immunities of citizens of the United States,” as much as the right to freedom of religious opinion.30 Because free Blacks were not citizens of the United States, they possessed no federal privileges and immunities under Article IV to be denied.31

Free-staters’ efforts to condition Missouri’s admittance upon abolition proved unsuccessful. But privileges and immunities were debated again when Missouri applied in 1820 for admission with a constitution that charged Missouri’s legislature with “prevent[ing] free negroes and mulattoes from coming to, and settling in, this state, under any pretext whatever.”32 Free-staters reiterated their beliefs that free Blacks were citizens and interpreted the Privileges and Immunities Clause to secure free Blacks’ rights to emigrate into other states.33

Proslavery advocates admitted that the Privileges and Immunities Clause did secure such emigration rights to people who were entitled to enjoy all the privileges and immunities of citizens in the states to which they were emigrating. But they denied that Blacks were so entitled, either under the proposed Missouri constitution or under the federal Constitution.34

There followed a series of votes.35 First, the House voted against Missouri’s admission with the provision excluding Blacks intact. Then, the House voted against admitting Missouri on the condition that the exclusion be removed. After this, the Senate passed a joint resolution admitting Missouri. Efforts to broker a compromise between free-state and proslavery advocates in the House proved unsuccessful. Finally, Representative Henry Clay proposed the creation of a joint committee that would resolve the issue.

The committee produced a remarkable document in which it acknowledged that “of all the articles in our constitution, there is probably not one more difficult to construe” than the Privileges and Immunities Clause. The committee then proposed requiring Missouri to pledge that the exclusion provision would not be construed to authorize any act which deprived “citizens of either of the states” of “the privileges and immunities to which they are entitled under the Constitution of the United States.”36

The committee didn’t take a definitive position concerning the provision’s constitutionality. It pointed out that states did “discriminate between the white and black man” in respect of “the right of voting and of serving on juries,” but expressed uncertainty as to “[h]ow far this discrimination may be carried.”37 It then “remitted to judicial cognizance” what it characterized as “a matter of nice and difficult inquiry.”38

This resolution papered over a fundamental disagreement, the importance of which was laid bare in a debate between Representative Henry Storrs of New York and Representative Philip Barbour of Virginia. For Storrs, nothing less than “the whole structure of [the] National Government” depended on a firm grasp of, and adherence to, the Privileges and Immunities Clause.39 Far from being obscure, Storrs argued, the clause was “capable of no construction which does not plainly denote the universality of its operation and its uniform application to individual right throughout every portion of the nation.”40

Representative Barbour considered the matter at hand equally clear and argued for the opposite conclusion. On his account, nothing prevented Missouri or any other state from declaring that “certain persons shall not be her citizens,” regardless of whether other states recognized those persons as citizens. States had the right to “say who shall be entitled to citizenship within their limits.”41 Just as, according to Storrs, the Union depended on equality between all whom states elevated to the rank of citizens, according to Barbour, survival of the Union depended on Black people not being treated like white men.

Predictably, Missouri legislators responded to the condition with thinly veiled contempt. They began by denying that Congress had the power to impose the condition at all. Then, in 1825, they enacted a law that conditioned free Blacks’ entrance into the state upon possession of naturalization papers—an effective ban, since states could not naturalize native citizens. In 1847, Missouri formally prohibited all free Blacks from entering the state.42

The resolution of Missouri’s admission was intended to avoid taking sides in the immediate constitutional controversy between free-staters and proslavery advocates—much less the conflicts concerning the nature of citizenship and of the republic that gave rise to that controversy. But its effect was to allow Missouri to act on an understanding of the Privileges and Immunities Clause that excluded free Blacks from the Clause’s protection.



The Negro Seamen Acts

Whereas antislavery forces adopted a comity-only reading of the Privileges and Immunities Clause in the debate over admission of new states created from the territories, they used a fundamental-rights reading to contest the Negro Seamen Acts.

The acts were the immediate product of an unsuccessful rebellion. Antebellum Southerners lived in perpetual fear of an uprising—particularly in the lower South, where Blacks outnumbered whites by considerable margins. This fear inspired restrictions on civil and political liberties that free Blacks had enjoyed during the colonial years.43 Denmark Vesey was a free Black carpenter who had purchased his liberty with lottery winnings. When his plans to raise a slave rebellion in Charleston were betrayed to Charleston authorities by two of Vesey’s confederates, South Carolina’s response was swift and brutal.44 Thirty-five Blacks were hanged in connection with Vesey’s plot, and thirty-seven Blacks were banished.45

It was widely believed that others stood ready to participate in a future uprising. The South Carolina legislature therefore enacted a law requiring the seizure and imprisonment of all Blacks—whether free or enslaved—upon their arrival in South Carolina ports. What became known as the “Negro Seamen Act” then provided for the release of imprisoned Blacks upon payment of their expenses by their ship’s captain; and their sale into slavery if no payment was made.46 Other Southern states subsequently enacted similar legislation.47

The Seamen Acts provoked sustained controversy. The British government complained of South Carolina’s seizure of free Blacks from British ships, leading Secretary of State John Quincy Adams to admonish the state. Although the law was temporarily suspended, South Carolinians then created an organization of private citizens that called for the act’s continued enforcement. Soon after, authorities resumed seizing and imprisoning free Blacks. Even after President James Monroe’s attorney general, William Wirt, concluded that South Carolina’s law violated the Commerce Clause, as well as an 1815 treaty with Great Britain, South Carolina continued to arrest free Black seamen.48

In 1842, John Quincy Adams, having since become a member of the House of Representatives, sponsored resolutions asking the president for the release of state department documents related to the Negro Seamen Acts.49 Upon their release, Adams arranged for the publication of an opinion by Supreme Court Justice William Johnson, in which Johnson concluded that South Carolina’s act was unconstitutional and violated the United States’ treaty obligations. But Johnson also determined that the Judiciary Act did not authorize him to issue a writ of habeas corpus.50

Two years later, Massachusetts sent distinguished lawyer—and former representative—Samuel Hoar as an emissary to Charleston “for the purpose of instituting suits and bringing the question of the constitutionality of the acts before the Supreme Court.”51 Hoar was promptly driven out of Charleston by a flurry of official and unofficial threats. The South Carolina legislature sought his expulsion, on the ground that he was spreading sedition and that persons of color were not US citizens and therefore not protected by the Privileges and Immunities Clause. Before he could be formally expelled, however, Hoar was forced to flee by a hostile mob.52

The flight of such a prominent white man became a cause célèbre in the North and was not soon forgotten. Massachusetts immediately issued a series of resolutions condemning South Carolina and repeatedly called on Congress to enact legislation to protect sojourning Massachusetts citizens of any color.53 The legislatures of Arkansas, Georgia, Mississippi, and Alabama, by contrast, all endorsed the actions of South Carolina and condemned those of Massachusetts. Northern representatives invoked Hoar’s treatment throughout congressional debates as illustrations of Southern hostility to citizens’ rights, as did antislavery advocates outside the halls of Congress.54

Both sides of the debate over the Negro Seamen Acts invoked the Privileges and Immunities Clause. Opponents of the acts claimed they violated the fundamental rights of citizens, both Black and white, who were protected by the clause. For its part, South Carolina justified its attempted expulsion of Hoar on the ground that free Blacks were not citizens—thus implicitly conceding that the state’s actions would be unconstitutional if Blacks were citizens.55

The political salience of Hoar’s treatment was due, in part, to the fact that Southern states were alleged to be denying the privileges and immunities of white citizens, not merely those of free Blacks. In particular, South Carolina denied the freedom of speech of a Massachusetts citizen—who was unquestionably protected by Article IV—notwithstanding the fact that South Carolina equally forbade its own citizens as well as out-of-staters from engaging in antislavery speech. Because South Carolina did not discriminate against Hoar, a comity-only reading of the Privileges and Immunities Clause was inadequate to explain why Hoar’s treatment was unconstitutional.

Hoar’s treatment galvanized opponents of slavery and inspired their use of the clause in other contexts. They invoked it during debates over slavery in the District of Columbia, over the admission of Kansas and Nebraska as free states, and, later, in the course of advocacy of the Thirteenth Amendment, the Civil Rights Act of 1866, and the 1871 Enforcement Act.56

In sum, constitutional discourse outside the courts started to put distance between the contemporary public meaning of the Privileges and Immunities Clause and the comity consensus that dominated antebellum law that was based on the likely original meaning of the clause. While proslavery South Carolina adopted a comity-only reading of the Privileges and Immunities Clause, the antislavery forces in the North asserted a core of fundamental rights that were protected when citizens of one state were traveling in another.



Commonwealth v. Aves

Beginning in the 1830s, Northern courts—starting with the Massachusetts Supreme Judicial Court—began to rule in favor of the freedom of enslaved people whom slaveholders voluntarily brought into free states. Judges invoked a rule laid down in the famous King’s Bench case of Somerset v. Stewart.57 Because Somerset provided an important background principle or assumption of these debates, it is worth reviewing.

In 1769, Charles Stewart, a British customs officer who lived in Virginia, traveled to England on business with an enslaved person named James Somerset. Somerset escaped two years later but was captured and consigned to John Knowles, a ship captain who was instructed to take Somerset to Jamaica and sell him. Somerset’s lawyers—who had the benefit of briefing from abolitionist Granville Sharp—convinced William Murray, the Earl of Mansfield and Lord Chief Justice of England and Wales, to issue a writ of habeas corpus. This proceeding ultimately required Lord Mansfield (as he is known) to confront the question whether enslaved people could be transported against their will from England.58

Mansfield held that Somerset was to be freed. He wrote that no enslaved person could be compelled to leave England both because “[t]he state of slavery is of such a nature that it is incapable of being introduced on any reasons, moral or political; but only by positive law,” and because slavery was contrary to the positive law of England.59 Mansfield’s opinion dealt only with coerced transportation, and people remained enslaved in Britain until the institution was abolished by Parliament in 1833. Still, many antebellum lawyers and politicians believed that Mansfield had ended slavery in Britain.60

In the 1836 case of Commonwealth v. Aves,61 Chief Justice Lemuel Shaw of the Massachusetts Supreme Judicial Court held in favor of the freedom of an enslaved six-year-old girl named Med, who had been brought into Massachusetts from Louisiana.62 Shaw followed Somerset. He analogized the law of Massachusetts to the law of England and reasoned that because “slavery is considered as unlawful and inadmissible in both … because contrary to natural right and to laws designed for the security of personal liberty,” enslaved people “bec[ame] entitled to the protection of [Massachusetts] laws” and could not be subjected to “forcible arrest and removal.”63

Shaw acknowledged but did not address the question of whether enslaved people who were “voluntarily” brought into Massachusetts and returned with their “own consent” to slave states would be entitled to their freedom upon returning. Nor did he say what would happen when slaveholders passed through free states or were compelled to remain in free states temporarily “by accident or necessity.”64

This question would continue to loom large among Northerners as events continued to escalate. Given the slow pace of travel, a reading of the Privileges and Immunities Clause that allowed citizens of Southern states to freely traverse Northern free states with their slaves threatened to spread slavery as they went. Or so Northerners came increasingly to believe.

Shaw also made clear that his holding did not apply to enslaved people who escaped into free states. This would implicate Article IV’s clause governing the return of persons “held to Service or Labour in one State, under the Laws thereof, escaping into another” state where slavery was not protected by local laws.65 Indeed, the so-called Fugitive Slave Clause is best read as negating the default rule established by the 1772 Somerset case, which would otherwise apply to enslaved people who made good their escape from a slave state and into a free state.

Although it avoided several tough questions, Aves immediately became a landmark for the one it resolved: slaves whom their masters had voluntarily brought into a free state could not be transported back to a slave state against their will. Participants in Massachusetts’ vibrant and active abolitionist movement rejoiced at “little Med’s” liberation.66 Abolitionists elsewhere brought cases to extend Aves into their own jurisdictions and vetted candidates for office on the basis of whether they supported repeal of laws allowing the coerced transportation of enslaved people.67 All Northern states at the time freed any slaves who were brought to live in their jurisdiction.68 (This is an important background fact to the Supreme Court’s 1857 decision in Dred Scott v. Sandford.)

But some of these states also accommodated visiting slaveholders by extending to them time-limited rights of transit. No court had yet addressed—as future Supreme Court Justice Benjamin Curtis put it in arguing for Thomas Aves—whether a “citizen of a slaveholding State, who comes to Massachusetts [or any other free state] for a temporary purpose of business and pleasure” with an enslaved person could “restrain the slave for the purpose of returning to the [slaveholder’s] domicil [sic].”69 Further, Shaw soon extended Aves by loosely construing the requirement that slaveholders “voluntarily” enter Massachusetts with their slaves to reach even cases in which slaveholders did not want their human property to enter the state.70

To be sure, Massachusetts was an exceptionally antislavery state. Its abolitionists were well organized, able, and influential. In 1851, the Free Soil Party garnered enough state legislators to compel a deal with Democrats to send the antislavery proponent Charles Sumner to the US Senate. In 1783, it became the first state to end slavery through court rulings by its highest court; and Chief Justice Shaw held powerful antislavery convictions.

Yet, between 1836 and 1860, Aves became generally accepted elsewhere in the North. The exceptions were states with Democratic strongholds and those that bordered slave states, including Indiana, Illinois, and New Jersey. By 1860, any enslaved person who was voluntarily brought into New England was immediately freed, whether by virtue of court decisions or of statutes that embodied Aves’s principle. All but four of eighteen Northern states freed enslaved people in transit by that time.71

Slaveholders found Aves and the cases following it frightening for two main reasons. First and most obviously, it rendered their “property” increasingly insecure in Northern states. Second, it stoked anxiety about hostile British abolitionism. By bringing Somerset into American law, Shaw and those who followed his lead effectively aligned themselves with an imperial power that was seen as threatening an increasingly nationalist proslavery agenda.72

Four years after Aves, proslavery’s most influential exponent, South Carolina Senator John C. Calhoun, denounced Britain’s attempt to bring the law of nations into line with its own municipal law. He averred that slavery followed slaveholders, not only across North America, but into foreign jurisdictions as well.73

Meanwhile, former Alabama slaveholder turned Ohio abolitionist James Birney, writing in the New-York American before departing to London for the inaugural World Antislavery Conference, denounced the attempt to “engraft the rights (!) of the slave-trader and slave-holder on the law of nations.”74 In two resolutions issued at the London conference, Birney affirmed what had become a guiding principle of British policy: slaves were artificial property to which comity did not apply. For proslavery advocates, localized legal resistance to slavery was bad enough. Even worse was the apparent agreement between Northern judges and a foreign power that seemed bent on liberating enslaved people across the Atlantic world.

It is a mistake to regard antebellum proslavery advocates as defending slavery only in the handful of states and territories where it had already been established. Matthew Karp has shown that proslavery advocates sought to transform the United States into the leader of a global slavery vanguard, even as they faced a surge of domestic antislavery reaction.75 Indeed, it was the growth of the former that fed the growth of the latter, including among Northerners who were otherwise indifferent to slavery within the Southern states. The increasing political success of antislavery parties—from the Liberty, to the Free Soil, to the Republican Parties—was a product of increasingly widespread Northern fear of the nationalist ambitions of the Southern Slave Power.

Today, these imperial ambitions look absurd. But slaveholders who looked abroad and saw the ascendance of colonial empires that were predicated on strict racial hierarchies and bound laborers regarded themselves as being on the right side of history.76 The reception of British antislavery principles into American law thus threatened not only slaveholders’ immediate property interests but a proslavery worldview to which those interests gave rise—a worldview that exerted an autonomous influence on slaveholders’ political goals.



The Compromise of 1850

Despite proslavery foreign policy, slavery’s domestic prospects looked increasingly grim in the early decades of the nineteenth century. In Prigg v. Pennsylvania,77 the Supreme Court upheld the constitutionality of the Fugitive Slave Act of 1793, which entitled slaveholders to seize runaways found in Northern states. But Justice Joseph Story’s opinion for the Court also stated that slaveholders were not entitled to the assistance of Northern law enforcement. Northern states responded by prohibiting state officials from rendering such assistance, effectively rendering the act a dead letter.78

Slavery was also excluded from all territory covered by the Louisiana Purchase; Oregon country; all land north of the southern boundary of Missouri; and all land acquired from Mexico as a consequence of the Mexican War.79 Abolitionists called on Congress to ban the interstate slave trade and abolish slavery in the District of Columbia and in Florida territory.80

Although these calls went unheeded, proslavery advocates found them profoundly alarming. Alabama Senator Jeremiah Clemens gave voice to their fears thus:


We know well what we have to expect. Northern demands have assumed a form which it is impossible for us to misunderstand. First comes our exclusion from the territories. Next abolition in the District of Columbia.… Then the prohibition of the slave trade between the States; and, finally, total abolition.… Our duty and our obvious policy alike demand that we should meet the danger on the threshold, and fall or conquer there.81



The domestic state of play changed dramatically in the middle of the century, thanks to a series of laws that collectively became known as the Compromise of 1850. The compromise was presented to the Senate by Henry Clay in the form of eight resolutions. They included:


	A new fugitive slave law that sent federal commissioners to every county in the nation to decide cases involving purported runaways under minimal standards of proof and imposed heavy penalties on anyone who interfered with the operation of the law.

	A plan for the reorganization of all new federal territories “without the adoption of any restriction or condition on the subject of slavery.”

	Federal assumption of the debts incurred by Texas—a slave state—prior to its entrance into the Union.

	A guarantee that Congress would never end slavery in the District of Columbia without the support of the people of the district and state of Maryland.

	An affirmation that Congress would never interfere with the interstate slave trade.

	A provision for California to enter the Union as a free state.

	A prohibition on the public sale of enslaved people in the District of Columbia.

	A settlement of Texas’s boundary dispute with New Mexico.82



All in all, this was a huge win for slaveholders. Five of these resolutions strongly favored slaveholders’ interests, as did the bills that emerged from them. The reorganization of new territories without any restriction on slavery effectively opened the entire New Mexico territory to slavery.83 Slavery went from being banned in almost all federal territories to being legal in all newly acquired lands in the Southwest—including what would later become Kansas, Montana, Nebraska, North Dakota, and South Dakota, as well as parts of Colorado, Idaho, and Wyoming.84 The slave state of Texas gained more land and about $10 million.85 To make matters still worse, the Fugitive Slave Act of 1850 created a national system of law enforcement that ran roughshod over due-process norms, threatened free Blacks with the loss of their liberty, and conscripted ordinary citizens as well as public officials in free states into slaveholders’ service.86

The antislavery benefits of the “compromise” were insubstantial. California’s admission as a free state was worth little; few thought California would become a slave slate to begin with.87 A ban on open sales of slaves in the District of Columbia had symbolic value, but slaveholders needed only travel to nearby Virginia to make sales.88 And the ban on open sales may have benefited slaveholders by reducing political pressure to categorically ban slavery in the district.89

The degree of Northern outrage at the Fugitive Slave Act cannot be overstated. The 1850 act’s manifest goals of rendering ineffectual Northern laws that ensured due process of law for alleged runaways and facilitating the kidnapping of free Blacks who were not runaways created entirely new antislavery communities and new modes of resistance to a seemingly insatiable “Slave Power.”

In response, Northern states enacted further laws withdrawing cooperation in the return of “runaways.” Northern juries refused to convict people charged with interfering with the act. Free Blacks and their white allies organized self-defense groups and teamed up to rescue Blacks from federal custody by force of arms.90

Private violence was frequently urged as a legitimate response to public violence that was deemed both flagrantly unconstitutional and, like slavery itself, a relic of barbarism. Thus did Frederick Douglass tell a Free Soil Party convention that “the only way to make the Fugitive Slave Law a dead letter is to make a dozen or more dead kidnappers.”91 Few kidnappers were in fact killed, but the resistance was sufficient to embarrass President Millard Fillmore’s steadfast efforts to enforce the law on a number of high-profile occasions.92

Proslavery advocates, in turn, were outraged by what they perceived as Northern lawlessness and intransigence in the face of slavery’s global progress. Their success in securing passage of a sweeping, one-sided law that compelled Northerners to serve as kidnappers left them only more outraged when Northerners refused to help them vindicate what they regarded, not only as valid constitutional claims, but as moral rights that they believed ought to be secured everywhere on Earth.93

The Missouri “Compromise” thus settled nothing. It was a tremendous boon to proslavery activists that left both sides of the “debate” over slavery convinced that powerful political forces were bent on attacking sacred individual rights and impeding the march of modern civilization. It is not difficult to see how the next development, when combined with the compromise and all that led to it, fueled the collapse of the Whigs and the rise of a new expressly antislavery party dedicated to opposing the expansion of slavery beyond its existing borders.



Dred Scott

The judicial tide against slavery in state courts following Aves turned as slaveholders won victory after victory in the Supreme Court from the late 1840s through the 1850s. The Court held that Northerners could be held liable for aiding runaways even if they lacked “notice” of enslaved people’s fugitive status;94 that slave states could determine for themselves whether someone was enslaved or not;95 and that citizens could be punished by states for harboring runaways.96 None of these decisions, however, was as momentous as Dred Scott v. Sandford.97

In Dred Scott, the Court notoriously declared that free Blacks had never been, and could never become, citizens of the United States.98 It also held that Congress lacked power to ban slavery in federal territories because slave “property” taken into the territories was protected by the Fifth Amendment’s Due Process of Law Clause.99 Ironically, despite its infamy—both then and now—Chief Justice Roger Taney’s opinion contributed to the public meaning of the “privileges or immunities of citizens of the United States” because the decision colored much of the ensuing public discussion of that concept. Later actions by Congress designed to “reverse” the case did so by adopting two critical aspects of its reasoning. We cannot let the moral repugnance of the majority’s handiwork obscure its relevance to the Fourteenth Amendment’s salutary public meaning.

DUAL CITIZENSHIP    Taney’s first crucial move was to distinguish between national and state citizenship. Doing so enabled him to deny that state citizenship conferred on free Blacks the status of US citizens. “[W]e must not confound the rights of citizenship which a State may confer within its own limits,” he admonished, with “the rights of citizenship as a member of the Union. It does not by any means follow, because he has all the rights and privileges of a citizen of a State, that he must be a citizen of the United States.”100 It is not clear whether this concept of dual citizenship preceded Dred Scott, but it certainly affected legal analysis thereafter.

FUNDAMENTAL RIGHTS OF US CITIZENSHIP    Taney’s second move was to deny that persons of African descent could ever be citizens of the United States. He reasoned that, were they to be citizens, they would be entitled to the fundamental rights protected by the Privileges and Immunities Clause of Article IV. In an effort to establish the absurdity of this conclusion, Taney provided a list of the fundamental rights he said were already guaranteed to US citizens by Article IV. It is worth quoting in its entirety:


[I]f they were so received, and entitled to the privileges and immunities of citizens, it would exempt them from the operation of the special laws and from the police regulations which they considered to be necessary for their own safety. It would give to persons of the negro race, who were recognised as citizens in any one State of the Union, the right to enter every other State whenever they pleased, singly or in companies, without pass or passport, and without obstruction, to sojourn there as long as they pleased, to go where they pleased at every hour of the day or night without molestation, unless they committed some violation of law for which a white man would be punished; and it would give them the full liberty of speech in public and in private upon all subjects upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they went. And all of this would be done in the face of the subject race of the same color, both free and slaves, and inevitably producing discontent and insubordination among them, and endangering the peace and safety of the State.101



Taney’s discussion of the Privileges and Immunities Clause has been read as affirming a fundamental-rights theory of the clause by some scholars102 and a comity-only theory by others.103 It is hard to say. On the one hand, Taney identifies the fundamental rights “to hold public meetings upon political affairs, and to keep and carry arms” as privileges and immunities that Blacks would be entitled to enjoy without qualification.104 On the other hand, white citizens generally enjoyed these rights in 1857, so it would be fair for Taney to assert that Blacks would have the same general rights as a matter of comity. Given that Taney’s discussion of these rights was preceded by references to “the right to enter every other state” without “pass or passport, and without obstruction,”105 perhaps he meant only that Blacks would be entitled to enter other states and claim whatever speech and gun rights white citizens enjoyed under state law.

But Taney’s original intentions do not matter for our purposes. Both antislavery and proslavery advocates who focused on Taney’s discussion of the Privileges and Immunities Clause appear to have understood him to be adopting a fundamental-rights theory. Indeed, Dred Scott’s lawyer, Montgomery Blair, had relied on a fundamental-rights theory in arguing that the Privileges and Immunities Clause protected formerly enslaved people who had acquired their citizenship in free states from being re-enslaved upon their return to slave states. “[W]hatever may be the extent of the rights conferred by that clause,” contended Blair, “it must at least exempt citizens from being made slaves.”106

Antislavery advocates who repudiated Taney’s conclusions concerning Black citizenship and the constitutional status of slaveholding did not take issue with this fundamental-rights reading of his opinion. Jurists William Larned and John Codman Hurd used Taney’s interpretation to argue that the privileges of national citizenship included the right to speak one’s mind on any subject, including slavery. The clause, they maintained, established a fundamental-rights floor, below which states could not fall.107 The memory of Samuel Hoar’s treatment by South Carolina lived on in infamy.

The Court did not address whether slaveholders’ “property” was protected when taken into free states, as opposed to a federal territory. But antislavery Northerners feared that would be the second shoe to drop. After all, Dred Scott had been taken by his master to reside in the free state of Illinois; it was on this basis that Scott had been freed by the lower Missouri courts before the Missouri Supreme Court ruled against him by reversing its precedents on that question. In his “House Divided” speech, Abraham Lincoln famously predicted that “the next Dred Scott decision” would grant slaveholders a national right to travel with their captives.108

This wasn’t paranoia. In a brief concurrence in Dred Scott, Justice Samuel Nelson stated that the question of “the right of the master with his slave of transit into or through a free state … being a citizen of the United States … is not before us.”109 He noted, however, that the question “turn[ed] upon the rights and privileges secured to a common citizen of the republic under the Constitution of the United States”—that is, on the Privileges and Immunities Clause of Article IV.

Taney’s discussion of the rights and privileges of citizens of the United States made plain both that citizens enjoyed the right to travel with lawfully acquired property and that neither free nor enslaved Blacks were citizens. Following his lead, proslavery advocates combined the due process of law component of Taney’s opinion together with a fundamental-rights reading of the Privileges and Immunities Clause to argue that every slaveholding citizen was entitled to migrate and settle in free states with their now constitutionally enshrined “property.”110

Previous judicial renderings notwithstanding, supporters and opponents of slavery—working very much at cross-purposes—converged in elevating the fundamental-rights reading of the Privileges and Immunities Clause above the comity-only reading in constitutional law and public constitutional discourse. The contemporary public meaning of “privileges and immunities” evolved accordingly.



Censorship of Antislavery Speech

Throughout the antebellum period, antislavery voices were stifled by censorship by the executive branch of the federal government, by state legislatures, and by racist mobs. Such censorship was not limited to slave states. And avowed abolitionists—lonely radicals at the time—were not the only ones who suffered under it.

In 1835, Congress considered legislation aimed at suppressing antislavery publications, and President Andrew Jackson’s postmaster general, Amos Kendall, opined that the Privileges and Immunities Clause posed no obstacle.111 Jackson urged Congress to target “incendiary publications intended to instigate slaves to insurrection.”112 John Calhoun considered this insufficient and proposed prohibiting postmasters from circulating publications that “touch[ed] on the subject of slavery” and the circulation of which was prohibited in addressees’ states.113

No federal legislation was enacted. But Southern states adopted their own laws forbidding members of “abolition” societies to enter their states. And they criminalized the circulation of antislavery books.114 Southern states also issued resolutions calling on Northern states to take similar action.115

Northern states of course did not follow the South’s legislative lead. But neither did they forcefully defend the freedoms of speech and the press. Indeed, some Northern governors expressed sympathy for the South’s arguments. The governor of New York pointed out that local mobs made official suppression of abolitionist speech unnecessary.116 Abolitionists were persecuted by mobs in New York, Ohio, Pennsylvania, Massachusetts, and elsewhere in the North.117 They were tarred and feathered, hit in the head with rocks, and pushed from platforms.118 Their homes were sacked, their churches were burned, and their meeting halls were vandalized.119

In an act of violence that exceeded the treatment of Samuel Hoar in its notoriety among antislavery forces, newspaper editor Elijah Lovejoy was murdered while defending his printing press from a mob in southern Illinois.120 Abolitionists such as James Birney in nearby Cincinnati, Ohio, turned trauma into an opportunity to present the antislavery cause as the cause of all American citizens. Birney pointed to mobbings as proof that slavery threatened not only “freedom for the black” but “freedom for the white”—a potent political argument in the North.121 In 1836, an attack on Birney and the destruction of his press by a Cincinnati mob first engaged the young Ohio attorney Salmon P. Chase publicly in the slavery issue.122

Similarly, the New York antislavery convention’s platform described free discussion as a “high constitutional privilege.”123 It asserted that it was “the right of American citizens to discuss the subject of slavery as well as any subject” and lamented that “the privileges of the free are now doomed as a sacrifice on the altar of perpetual slavery.”124 Moderate antislavery politicians who were by no means abolitionists, but who could not campaign on antislavery platforms in the South, drew the same connection between slavery, censorship, and the violation of all citizens’ constitutional privileges.



The Rise of the Republican Party

A comprehensive account of the emergence of the Republican Party is beyond the scope of this book.125 In the following discussion, we will limit our focus to a variety of Republican commitments that took shape in the years preceding the Civil War and led toward a fundamental-rights conception of privileges and immunities. Neither a reading of the clause that was limited to comity nor a reading limited to racial discrimination fit their political or moral purposes.

Politically, white Southern Republicans generally found that they could not successfully campaign without the freedom to speak in opposition to slavery’s continued expansion.126 A legally orthodox comity reading of the Privileges and Immunities Clause might secure that freedom to Republicans who traveled to states of which they were not citizens, but it would not protect Republicans who campaigned in their home states. Complaints that both white and Black Republican citizens of both free and slave states were silenced by censorious legislation or mobs became increasingly frequent as Republican fortunes became dependent on their capacity to speak unimpeded.

Morally, Republicans believed that all citizens of the United States ought to enjoy civil rights that they considered essential to American citizenship. As we will detail in Chapter 3, Republicans’ understanding of American citizenship was grounded in three fundamental commitments: (1) to natural rights; (2) to civic equality between similarly situated citizens; and (3) to governmental protection of 1 and 2, given in return for citizens’ allegiance. Not all Republicans shared abolitionists’ moral abhorrence of slavery, and some Republicans espoused profoundly racist views.127 Yet, even the latter were generally prepared to encourage moral aversion to slavery among Northern voters and propagate Republican citizenship for the sake of white rights.128

Much has been written about the fact that Republicans did not, for the most part, insist on equal “political rights” for Blacks, among which the most frequently mentioned were the rights to vote, hold office, or sit on juries.129 As we will see, however, Republicans at the time did not generally understand such political rights to be essential to anyone’s citizenship. Republicans may have held a narrow understanding of citizenship, but they were not inconsistent in this respect.

When it came to civil rights—rights that they did regard as essential to citizenship—Republicans insisted on all citizens’ full equality. Republicans fought state-level efforts to abridge due process of law, travel, economic, and speech rights and boasted of their own states’ solicitude for the same. Some of them, like Salmon Chase, defended the due process of law rights of runaways in court at the cost of their own political advancement.130 Even though proslavery dominance of all three branches of the federal government made Republicans wary of federal intervention in state affairs during the antebellum period, Republicans consistently affirmed that US citizenship carried with it certain fundamental rights that needed to be secured against state abridgments—somehow.

Few Republicans were abolitionists. But one did not need to be an abolitionist to fear slavery’s increasingly tight grip on the reins of federal policy, the increasingly oppressive state legislation that it inspired, or the bloody personal violence meted out by its proponents—even on the Senate floor to one of their own, Charles Sumner.131 The spread of the Republican Party’s antislavery nationalism popularized an interpretation of a fundamental-rights reading of the Privileges and Immunities Clause that might otherwise have remained marginal.

For purposes of understanding the original public meaning of the Fourteenth Amendment, it is highly significant that, in 1860, the Republican National Convention invoked an explicitly fundamental-rights reading of the Privileges and Immunities Clause in a supplemental resolution, authored by Ohio Representative Joshua Giddings:


Resolved, That we deeply sympathize with those men who have been driven, some from their native States and others from the States of their adoption, and are now exiled from their homes on account of their opinions; and we hold the Democratic Party responsible for this gross violation of that clause of the Constitution which declares that the citizens of each State shall be entitled to all the privileges and immunities of citizens in the several States.132



The resolution of this soon-to-be-triumphant Republican Party clearly and publicly expressed an understanding of the Privileges and Immunities Clause that encompassed more than a comity-only protection against parochial discrimination against out-of-staters. Southern states were enforcing their bans on proslavery speech equally against their own citizens and out-of-staters alike.

As we have acknowledged, this understanding was both legally unorthodox and likely contrary to the original meaning of Article IV. But the premises on which legal orthodoxy rested had been eroding for decades. So it is unsurprising that the popular understanding and legal understanding of the Privileges and Immunities Clause began to diverge well before the enactment of the Fourteenth Amendment.



The Admission of Oregon

In 1854, the House considered an enabling act for authorizing the people of Oregon to frame a constitution and seek admission to the Union.133 Although Oregon was composed largely of middle-class emigrants from slave states, Congress had prohibited slavery in 1848 when making it a territory.134 Accordingly, Southerners generally opposed statehood, for fear of altering the now-favorable balance of power between free and slaveholding states.135 After the House passed the enabling act, the act became mired in sectional debate in the Senate. In the meantime, Oregon framed a constitution in 1857 without waiting for Congress. The constitution forbade slavery, but it also contained a provision that forbade free Blacks from either entering the state or initiating lawsuits.136

A number of Republicans vigorously objected to the latter provision. John Bingham called it “odious” and opined that “a State which, in its fundamental law, denies to any person, or to a large class of persons, a hearing in her courts of justice, ought to be treated as an outlaw, unworthy of a place in the sisterhood of the Republic.”137 In this speech, Bingham made plain that he understood the clause to secure a floor of fundamental national rights:


The citizens of each State, all the citizens of each State being citizens of the United States, shall be entitled to “all privileges and immunities of citizens in the several States.” Not to the rights and immunities of the several States; not to those constitutional rights and immunities which result exclusively from State authority or State legislation; but to “all privileges and immunities” of citizens of the United States in the several States. There is an ellipsis in the language employed in the Constitution but its meaning is self-evident that it is “the privileges and immunities of citizens of the United States in the several States” that it guarantees.138



Bingham’s claim that the clause protected the “privileges and immunities of citizens of the United States in the several states” did not necessarily commit him to a fundamental-rights theory of the clause. Justice Story similarly claimed that the clause protected the privileges and immunities of US citizens in the several states but understood the clause only “to communicate all the privileges and immunities which citizens of the same state would be entitled to under the like circumstances.”139 It was the distinction Bingham drew between the “constitutional rights and immunities which result exclusively from State authority or State legislation” and those protected by the clause that signaled a fundamental-rights theory. Unlike Story, Bingham did not tie the privileges and immunities of sojourning US citizens to the positive law of the particular states in which they sojourned.

What were these privileges or immunities of US citizens? Bingham specifically identified “the rights of life and liberty and property, and the due protection in the enjoyment thereof by law” as “privileges and immunities of citizens of the United States” that no state could decline to secure to any class of citizens. Echoing the Declaration of Independence, he went still further, denying


that the majority of any republican state may, in any way, rightfully restrict the humblest citizen of the United States in the free exercise of any one of his natural rights; those rights common to all men, and to protect which … all good governments are instituted; and the failure to maintain which inviolate furnishes, at all times, a sufficient cause for the abrogation of such governments.140



In his view, Oregon’s odious provision was “not only a violation … of the Constitution of the United States[]”—it was “a flagrant violation of the law of nature, as recognized by every civilized nation in the world.” Striking a similar chord, James Wilson described the provision as “unconstitutional, inhuman and unchristian.”141

Henry Dawes accused the Supreme Court in Dred Scott of having “struck more fatal blows at the rights of men than ever before, in the history of the Government.” But he then contended that, even by Chief Justice Taney’s reasoning, Oregon could not exclude free Blacks from its borders or its courts. Because Blacks had, since the adoption of Massachusetts’ constitution, “stood forth clothed with all the rights, privileges, and immunities of the citizen,” they could not be driven from other states or prevented from “holding property, making contracts, suing in [their] courts, or even eating the bread of life within [their] borders.”142

Like Bingham, Dawes assumed the existence of citizenship privileges and immunities that were independent of state law rights. He focused on a provision of the proposed constitution stating that “[n]o Chinaman, not a resident of the state at the adoption of this constitution, shall ever hold any real estate, or mining claim, or work any mining claim therein.”143 Dawes contended that this provision would “build[] up two classes of foreign men in th[e] community; one with personal rights and privileges as citizens, and another disabled, with no rights to hold real estate or to exercise any of the great immunities of citizens.”144

Proslavery Southerners predictably responded by denying that free Blacks were citizens of the United States. They charged free-state “moralists” with ignorance of the “contaminating, vicious, depraved, unprincipled” character of the “great mass of the emancipated negroes.” They expressed confidence that free states would eventually “find, whatever may be their theoretic or their abstract opinions; that their obligations to themselves and to their communities will compel them” to similarly exclude free Blacks, who would then return to the South and “ask as a boon to be admitted into slavery.”145 Of course, denying that free Blacks were citizens was not to deny that citizenship entailed privileges or immunities beyond the right to be free from parochial discrimination.

It is highly probative of the diachronic changes in Article IV’s public meaning between 1788 and 1868 that neither antislavery nor proslavery legislators articulated a comity-only reading of the Privileges and Immunities Clause during this debate. To be clear, the fact that the public meaning of the Privileges and Immunities Clause was evolving from a comity-only to a fundamental-rights reading did not affect its original meaning. But this evolution does significantly affect the original public meaning of the Privileges or Immunities Clause of the Fourteenth Amendment at the time it was enacted in 1868, which is the subject of this study.



Discrimination against Free Blacks

Most free Blacks lived in the South and did not leave it.146 Many were too poor and too attached to their families and friends to make their way North. Some elite Blacks worked at trades that were monopolized by whites in the North and feared a loss of status.147 Owing to the costs of travel, those who did migrate North tended to stop at the first free state, even though New England states allowed them more freedom.148

Those who made their way to New England still encountered discriminatory laws and social norms. Some such Northern laws required Blacks to leave if they could not post bonds of $500; allowed steam boat and stage companies to discriminate on the basis of race; imposed property qualifications for Black suffrage or denied Blacks suffrage entirely; excluded Blacks from public schools; forbade Blacks to testify in court; and precluded them from enrolling in the militia.149

Consequently, free Blacks and their white supporters had compelling reasons to complain about the abridgment of Black rights, regardless of whether they were traveling or staying put in the North or in the South. From the 1830s into the 1850s, Blacks assembled in conventions where they argued for their rights as citizens.150 When they did, they emphasized the Constitution and—especially—the Declaration of Independence, both of which they generally read as abolitionist and racially egalitarian in spirit, if not maximally so in letter.151

In denouncing discriminatory state laws, Blacks repeatedly referred to the privileges and rights of citizenship and specifically cited the Privileges and Immunities Clause of Article IV.152 They did so not only when complaining about the laws of other states to which they might travel, but when criticizing the laws of their own states. In some of the “freest” states in the North, they urged Republicans who had recently ascended to power to ensure that the privileges of Black citizens were no longer abridged.153

Unlike some white abolitionists, however, not a single Black participant in any of the conventions denied that citizenship entailed suffrage, and numerous Black participants insisted that it did.154 We will return to this disagreement and its relevance to public meaning in due course.



We do not claim that the above factors were the only ones that contributed to the convergence by antislavery and proslavery forces on a fundamental-rights reading of the Privileges and Immunities Clause. That convergence was overdetermined by economic, political, and cultural factors that made the conflict over slavery national in scope. These factors made a fundamental-rights reading of the federal Constitution attractive to both sides as a means of securing rights that they deemed especially important across the expanding nation.

The proslavery side advocated for the fundamental rights of slaveholders to their “property” when a comity-only interpretation would not suffice. They also asserted a fundamental-rights reading as a reductio ad absurdum of claims that free Blacks could ever be citizens. The antislavery side, for its part, advocated for the fundamental rights of whites and free Blacks to such freedoms as those of speech and the press—both when sojourning and when at home—that a comity-only approach would leave at the mercy of local majorities.

Of course, antislavery and proslavery readings of the clause were not equally important to the original meaning of the Fourteenth Amendment. To the contrary, the Fourteenth Amendment was framed by antislavery legislators and ratified by an antislavery public. In the next chapter, we will discuss the theory of citizenship that informed antislavery advocates’ distinctive understanding of the Privileges and Immunities Clause.
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The Antislavery Origins of Republican Citizenship


IT IS WIDELY AGREED that Republican constitutional thought was deeply influenced by the constitutional thought of antislavery advocates who would today be classified as abolitionists—even if some of them resisted the label at the time.1 It is also accepted that Republicans brought this constitutional thought to bear on the work of Reconstruction.2 The precise nature of this influence is, however, hotly disputed.

Abolitionists were not all constitutionalists. Those who followed William Lloyd Garrison strenuously denied that the Constitution was morally legitimate.3 Nor did abolitionist constitutionalists agree on every interpretive question. Further, we have no direct evidence that abolitionist constitutionalism influenced the framing of the Fourteenth Amendment, as congressional Republicans did not cite abolitionist authorities.

Still, Salmon P. Chase, who first made his name in the 1830s opposing the constitutionality of the Fugitive Slave Act of 1793, shared many of the constitutional positions of others whom Richard Sewell has usefully dubbed “political abolitionists.”4 Chase was instrumental in founding—and devising and drafting the constitution platforms of—the Liberty, Free Soil, and Republican Parties. He is credited with inventing the slogan “Free Soil, Free Labor, Free Speech, Free Men” for the Free Soil Party, which the Republicans in 1856 adopted as “Free Soil, Free Labor, Free Speech, Free Men and Fremont!”5

As one of the founders of the party—and its legal fountainhead—Chase had impeccable Republican credentials. After serving as US senator from Ohio as a Free Soiler, Chase became the first Republican governor of Ohio—the first Republican elected governor of any state. He was a strong contender for the 1860 presidential nomination, treasury secretary in the Lincoln administration, and chief justice of the United States.6 His views on the Constitution conformed with the mainstream of antislavery constitutionalism he was instrumental in developing.7 That both he and John Bingham hailed from Ohio is also significant.

Whatever their differences, constitutional abolitionists and Republicans worked within a common political-philosophical framework and conceived of American citizenship in much the same way. We also have compelling circumstantial reasons to believe that influential Republicans were exposed to and influenced by constitutional abolitionist arguments. But the value of examining abolitionist thought about citizenship is not contingent on the truth of any particular causal story. The contours of abolitionist and Republican thought about citizenship are sufficiently similar for the former to be of use in understanding the latter regardless.

We will begin by disentangling two strands of abolitionist thought concerning the Constitution. The first rejected the Constitution on the ground that it was a proslavery document that was utterly incompatible with natural-rights principles. The second embraced the Constitution on the ground that its overarching function was to implement natural-rights principles that were utterly incompatible with slavery. We will then turn our attention to the latter view, which was the view that most closely resembles that of the Republican Party. Finally, we will sketch the conception of citizenship that Republicans articulated before and after the Civil War and compare it to the conception articulated by constitutional abolitionists.


Abolitionist Constitutional Thought

In 1833, William Lloyd Garrison articulated what was at the time a common abolitionist view of the relationship between first political-philosophical principles and the Constitution. The Declaration of Sentiments of the American Anti-Slavery Convention affirmed that “the right to enjoy liberty is inalienable”; that “every man has a right to his own body—to the products of his own labor—to the protection of law—and to the common advantages of society”; and that “all persons of color who possess the qualifications which are demanded of others, ought to be admitted forthwith to the enjoyment of the same privileges, and the exercise of the same prerogatives, as others; and that the paths of preferment, of wealth, and of intelligence, should be opened as widely to them as to persons of a white complexion.”8 It condemned “all those laws which are now in force, admitting the right of slavery” as “before God, utterly null and void.”9

Crucially, however, it acknowledged that “Congress, under the present national compact, has no right to interfere with any of the slave States in relation to this momentous subject” and urged “moral and political action” to remove “the Constitutions’ [sic] protections for slavery.”10 Garrison and his followers disavowed the use of “carnal weapons”—in other words, violence—to achieve the end of abolition, and they largely eschewed electoral politics.11

Although slavery opponents of all stripes held to natural-rights principles throughout the antebellum period, they disagreed about the relationship between those principles and the Constitution. In the wake of proslavery’s gains throughout the 1830s and the seizure of alleged freedom-seeker George Latimer under the 1793 Fugitive Slave Act in Boston, newspaperman Garrison and the Harvard-trained lawyer Wendell Phillips contended that the Constitution was a proslavery, racist document and could not be used to contest proslavery hegemony.12

This anticonstitutionalism may have been, as William Wiecek has put it, “a post-hoc rationalization for disunion,” which Garrison and Phillips viewed as morally and strategically preferable.13 Specifically, they considered that disunion would enable abolitionists to clear themselves of moral complicity with slavery and deprive slavery of the support that the constitutional system provided.14

Although they were ardent natural-rights adherents, Garrisonians were “exclusive” positivists who denied that consistency with natural-rights principles could ever be a criterion of constitutional validity. They also insisted that those who did not view the Constitution as thoroughly evil had the weight of “the concurrent, unbroken practice of every department of government … and the acquiescence of the people for fifty years” arrayed against them.15 Their legal and constitutional philosophy served their ideological and tactical goals well. Had they set out to design a constitutional theory to convince the public that working within the constitutional system to attack slavery was impossible and that secession from the Union was the only moral and prudent path toward abolition, they could hardly have done better.

Phillips took full advantage of the publication in 1840 of James Madison’s record of the 1787 debates. In 1844, Phillips published The Constitution: A Pro-Slavery Compact; or Selections from the Madison Papers, in which he mined Madison’s notes for evidence that the Framers consciously protected the interests of slaveholders. Garrison insisted that the words of the Constitution should be interpreted according to the intentions of its Framers—what today would be called “Framers’ intent originalism.”

But Garrison and Phillips did not go unanswered. In 1845, Lysander Spooner, a country lawyer from Athol, Massachusetts, responded with The Unconstitutionality of Slavery. In this work, he repudiated reliance on Framers’ intent, asserting instead that it was the original public meaning of the text that courts were bound to follow.16 Then Spooner went to great lengths to establish that the public meaning of the text—even that of the Fugitive Slave Clause—admitted of both a just and an unjust meaning.

When confronting ambiguity of this type, Spooner advocated a rule of construction favoring the just meaning. Spooner drew this constitutional construction from a principle of statutory construction articulated by Chief Justice John Marshall in the 1805 case of United States v. Fisher: “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from,” wrote Marshall, “the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.”17

In 1847, “goaded by charges that he was afraid to tackle the most famous antislavery analysis of the Constitution—Lysander Spooner’s The Unconstitutionality of Slavery,”18 Phillips self-published a ninety-page reply. Later that same year, Spooner responded with a “part second” of The Unconstitutionality of Slavery, in which he expanded on his interpretive methodology and offered additional evidence to support an innocent reading of the text. When combined, Spooner’s book ran to nearly 300 pages, and that version was repeatedly reprinted.

In denying that the Constitution protected slavery anywhere in the Union, Spooner was joined by William Goodell, Gerrit Smith, Alvan Stewart, Joel Tiffany, and Theodore Dwight Weld. This group contended that the Constitution made enslaved people both free and citizens.19

Before Spooner wrote, Frederick Douglass had publicly defended the Garrison-Phillips reading of the Constitution. Then, in 1851, after “[a] careful study of the writings of Lysander Spooner, of Gerrit Smith, and of William Goodell,”20 Douglass adopted the public-meaning approach. While Douglass never went so far as to claim that slavery was unconstitutional, he used the public-meaning approach to deny that the Constitution expressly sanctioned the concept of property in man. Instead, he claimed that the Founders tacitly allowed the practice to survive until it could be extirpated by the states.

Although Douglass adopted Spooner’s interpretive approach, his conclusions about the Constitution’s public meaning more closely resembled that of Salmon Chase and the soon-to-be-formed Republican Party in which he became thoroughly involved. The theories of constitutional abolitionists such as Douglass and Chase have the stronger claim to have contributed to the content of the Fourteenth Amendment because they most closely resemble the one embraced by Republicans.

But, to avoid any misunderstanding, we reiterate that both the Spooner-Goodell group and the Douglass-Chase group adopted a public-meaning approach, as opposed to the Garrisonians’ Framers’ intent approach. They principally disagreed with one another about the extent to which the alleged textual references to slavery in the Constitution were ambiguous. Consequently, they disagreed on the permissibility of resorting to Marshall’s rule of construction in Fisher to resolve the alleged ambiguity. More importantly for present purposes, however, both groups shared a common approach to national citizenship.



Citizenship in Constitutional Abolitionism

As early as the 1830s, constitutional abolitionists deployed the concept of national citizenship to argue that Blacks were entitled to the liberty to speak, to organize their domestic affairs, and to pursue livelihoods, among other rights; to equal treatment under the law; and to protection by the government against coercion by other citizens. Initially, these demands were only loosely associated with any constitutional text, and abolitionists did not specifically refer to the rights of “citizens of the United States.”

The first noteworthy abolitionist step toward a definition of “citizens of the United States” was taken by the prominent lawyers William Ellsworth, son of the second chief justice of the United States, and Calvin Goddard. In 1836, Ellsworth and Goddard advocated on behalf of Prudence Crandall before the Supreme Court of Connecticut.21 Crandall was a Quaker who had in 1833 established a private boarding school for Black girls in Canterbury, Connecticut. Neighboring townspeople secured the passage of a measure that prohibited “the instruction or education of colored persons … not resident of this state,” absent “the consent in writing of a majority of the civil authority and also of the selectmen of the town.”22 She was arrested, jailed, twice tried, and eventually convicted of “harboring” and “boarding” a seventeen-year old Rhode Island girl, Eliza Hammond.23

Ellsworth and Goddard’s legal costs were paid by the New York abolitionist philanthropist Arthur Tappan.24 So it is no accident that their arguments on Crandall’s behalf were subsequently circulated widely as a tract.25 These arguments included a discussion of the reciprocal relationship between the allegiance of citizens and protection by the government of a set of equal rights associated with citizenship:


These pupils [are] human beings, born in these states, and owe the same obligation to the state … as white citizens.… All writers agree that allegiance demands obedience from the citizen and protection by the government. If allegiance is due from our colored population, its correlative is due from the government, viz. protection and equal laws.26



In other words, the natural duty of obedience to government authority owed by a citizen entails a reciprocal duty of protection toward citizens that is owed by the government. These reciprocal duties attach both to free Blacks and to their state governments:


Here the free man of color may take his position, and upon the immutable principles of justice and truth demand his political rights and aid from that government which he is bound to defend.… [H]e is not a citizen to obey and an alien to demand protection.… [H]is absolute and relative rights, his rights of person and to things, his acquisitions of property by contract and by inheritance—and even the soil, which no alien inherits—are the same.27



Of particular relevance here is that Ellsworth and Goddard then proceeded to derive a national entitlement of citizens to the above “fundamental rights” from the Privileges and Immunities Clause, arguing that the clause was designed


to declare a citizen of one state to be a citizen of every state, and as such, to clothe him with the same fundamental rights, be he where he might, which he acquired by birth in a particular state … to do away with the character and consequences of alienage among the citizens of these United States, to the extent of the reciprocity of the privileges and immunities secured, be they what they may.28



Finally, Ellsworth and Goddard made plain that the “fundamental rights” protected by the clause were ontologically national, in the sense of being derived from the nature of the national government:


If 4th art. sec. 2 means anything, [it secures] to a citizen of New York, a right to come here, and remain here, if he offends against no general law.… [H]e may present the shield of the constitution, and as Paul claimed the immunity of a Roman citizen, he may claim the immunity of an American citizen. Neither present nor future poverty can strike out of the constitution the word citizen, and a citizen has a universal right, title, and immunity, to a residence, and other fundamental rights.29



We have, then, in embryonic form, a concept of national citizenship that includes nonnegotiable fundamental rights, including property rights, rights of education, and rights of travel. It is embryonic because Ellsworth and Goddard do not clearly assert that these rights could not be denied equally by states to their own citizens and to visitors. Rather, they take as a given that states do in fact generally secure the citizens’ property, education, and travel rights. Their arguments are thus consistent with the proposition that the rights that attach to national citizenship through the Privileges and Immunities Clause are a function of state law.

Where did all of this come from? As good nineteenth-century lawyers, Ellsworth and Goddard drew from a variety of sources, including Story, Kent, Blackstone, and Justice Washington’s opinion in Corfield. They appealed to the Declaration of Independence, to the Articles of Confederation, to state constitutions, to prior Supreme Court decisions, and to “reason, justice, and policy.”30 They cited authorities on the law of nations, claiming that “all writers” agreed that “while the residence of the citizen continues, in the state of his birth, allegiance demands obedience from the citizen, and protection from the government.”31

It is significant that they did not perceive any need to choose between natural law, constitutional law, or common law—all these sources of law pointed toward a concept of citizenship that entailed protection of certain rights in return for allegiance and was incompatible with racial discrimination. Ellsworth and Goddard pointed out that free Blacks’ allegiance, like that of whites, could be presumed from their birth under the jurisdiction of US law. But they also emphasized that many free Blacks had proven their allegiance on the battlefield—that Blacks had served “in the army that achieved for us our liberty.”32

Ellsworth and Goddard did not specify which “fundamental rights” attached to national citizenship. They were clear that the “right[s] of residing in Connecticut, and pursuing the acquisition of knowledge” were fundamental and insisted that “[m]ere birth in another state cannot be seized upon” to deny someone the ability to “be a lawyer, or doctor, or farmer.”33 (File this quotation away for our later discussion of Bradwell v. Illinois in Chapter 6.) At the same time, Ellsworth and Goddard expressed uncertainty about the right to vote, opining that the right was “valuable but perhaps … not a natural so much as an artificial right” and that the natural rights of persons “do not seem … to embrace the right of suffrage.”34 Although they drew from Justice Washington’s opinion in Corfield, they omitted his reference to the right to vote.35

Ellsworth and Goddard also did not state any set of necessary-and-sufficient conditions for fundamentality. They cited Washington’s all-states-since-independence language. But they did not rely on it when either affirming the fundamentality of residence, education, or economic rights or questioning the fundamentality of voting rights.

The Supreme Court of Errors reversed Crandall’s convictions on the ground that the indictment was insufficient, without addressing Ellsworth and Goddard’s constitutional arguments.36 As we already noted, those arguments nonetheless were widely circulated within abolitionist circles in pamphlet form. They served as a frequent point of reference by constitutional abolitionists who would more fully develop the concept of national citizenship.

Both Crandall v. State of Connecticut and the arguments of Ellsworth and Goddard became famous among constitutional abolitionists.37 Legal arguments such as these were circulated as pamphlets. Just three years later, in 1837, the constitutional arguments unsuccessfully made by Salmon Chase in seeking to thwart the seizure of a free Black household worker, Matilda Lawrence, under the Fugitive Slave Act appeared as a pamphlet.38 As they circulated, these pamphlets also accumulated to form the building blocks of a distinctive theory of the Constitution’s meaning.

At roughly the same time, dissident antislavery groups that had been driven out of the South into Ohio and the Northwest began to organize local abolitionist societies, preach sermons, and circulate tracts that Howard Jay Graham aptly characterized as a “fusion of the Bible and Blackstone.”39 These groups formed part of the constituencies that later sent Free Soiler Salmon Chase from Cleveland to the Senate, where he joined fellow Free Soiler Charles Sumner from Massachusetts. In both states, the Free Soil Party held the balance of power in the state legislature, and the Free Soilers agreed to throw their support to the Democrats in return for the Senate seat. In Ohio, they also demanded and received the abolition of its discriminatory Black codes.

Later, these antislavery groups would send Joshua Giddings, John Bingham, and William Lawrence, among other Ohio Republicans, to the House. Bingham and Lawrence were both students at Franklin College—an abolitionist stronghold—during the height of these abolitionists’ campaigns.40 Their discussions of citizenship were strikingly similar to Ellsworth and Goddard’s.

Specifically, Ohio Republicans Henry Stanton, Charles Olcott, and James Duncan argued that slavery violated not only natural law but common law. They took the latter to guarantee—in Olcott’s words—“to all human beings within its jurisdiction and under its protection the free use of all their natural rights, in the highest perfection.”41 Stanton characterized slavery as tantamount to “outlawry, with its concomitants, outrage and vice” and cast the abolitionist demand as one for “emancipation into law,” specifically, “citizenship, with the dignities and immunities of manhood.”42

Duncan claimed that “[a]ll men have a natural right to be citizens, and to enjoy civil protection.” He lamented that enslaved people were “placed under the arbitrary power of their masters, and have no more protection from the laws than horses or cattle, except so far as it will serve the worldly interest of slaveholders.”43 All of these figures understood citizenship to come with a duty of allegiance and a reciprocal entitlement to governmental protection in respect of one’s natural rights through law.44

In the 1840s, Lysander Spooner and Joel Tiffany fleshed out a sophisticated theory of national citizenship that was tethered to the Anglo-American legal tradition. As already noted, Spooner was a lawyer from rural Athol, Massachusetts. Tiffany was a lawyer who was born in Connecticut and went on to be a reporter for New York’s highest court. But both spent time in Ohio.45 Both relied on Blackstone, on the text of constitutional provisions, on state law, and on doctrines extracted from case law, as well as on social-contractual premises that they considered to be self-evidently true.

Jacobus tenBroek dubbed Spooner’s and Tiffany’s theory of national citizenship “paramount national citizenship.” Their theory merits careful examination, both because of its sophistication and because of its close resemblance to the theory of national citizenship on which Republicans later converged. We will start with Spooner.

Spooner inferred the existence of a national citizenship from the words “the people” in the Preamble: “We, the people of the United States do ordain and establish this constitution.”46 He observed that the text drew no distinctions between people, whether racial or otherwise. He denied that “state governments have the right of determining who may, and who may not be citizens of the United States government.” If states could do so, he reasoned, “then it follows that the state governments may at pleasure destroy the government of the United States, by enacting that none of their respective inhabitants shall be citizens of the United States.”47 That would be absurd.

Spooner pointed out that “the preamble itself … declares that ‘the people’ (and not the State governments) … ordain and establish it.”48 As any “arbitrary power” to make—or unmake—“citizens of the United States” was foreclosed to states, Spooner concluded that “all the native born inhabitants of the country are at least competent to become citizens of the United States, (if they are not already such,)” and, therefore, “[s]tate governments have no power, by slave laws or any other, to withhold the rights of citizenship from them.”49 What did national citizenship entail?

To affirm that state governments could not withhold the rights of citizenship from them is to imply that national citizenship comes with a set of rights. When analyzing the “three-fifths” clause of Article II, Section 1, Spooner argued that the clause did not sanction slavery but “purport[ed] only to prescribe the manner in which the population shall be counted, in making up the basis of representation and taxation.”50 He then decried those who had “transmuted, by unnecessary interpretation, [the three-fifths clause] into a provision denying all civil rights under the constitution to a part of the very ‘people’ who are declared by the constitution itself to have ‘ordained and established’ the instrument.”51

Enslaved people, stated Spooner, “have equal rights in [the Constitution], and in all the privileges and immunities it secures.”52 Precisely what those “privileges and immunities” were or how one went about ascertaining them was left largely unexplored. Still, Spooner left no doubt that national citizenship entailed “the protection of the laws.”53 Protection was both a “right” and a means of preserving other rights—rights that Spooner did not discuss in detail.

Further, Spooner drew a distinction between the rights of citizens, who were “full members of the state” in virtue of being “parties to the [constitutional] compact,” and those of noncitizens. The latter, Spooner explained, “could claim hardly anything as a right, (perhaps nothing, unless it were the privilege of the writ of habeas corpus).” Noncitizens were allowed “as a matter of favor and discretion, such protection and privileges as the general and State governments should see fit to accord to them.”54

Believing, as he did, that all people possessed natural rights and that no government could legitimately be empowered to “destroy or take from men their natural rights,” Spooner could hardly have meant that noncitizens were not entitled to claim their natural rights.55 Rather, as the reference to the “privilege of the writ of habeas corpus” suggests, Spooner meant that noncitizens were not entitled to claim certain post-political, historically rooted civil rights that had long distinguished citizens from noncitizens.

Spooner also denied that suffrage was among the civil rights that citizens were entitled to enjoy, pointing out first that women and children did not vote on the Constitution’s adoption.56 And yet uncontroversially, women and children were citizens. Second, “[u]nder … most, probably under all, the State constitutions, there are persons who are denied the right of suffrage.”57 Again, persons who are undeniably citizens nonetheless cannot vote, per widespread positive law.

Finally, Spooner interpreted Article II, Section 1’s provision that “[n]o person, except a natural born citizen, or a citizen of the United States at the time of the adoption of this constitution, shall be eligible to the office of President” as an “implied assertion” that “natural birth in the country gives the right of citizenship.”58 With citizenship came protection by the law and “freedom,” meaning that “all born since the adoption of the constitution of the United States have been born free” and could not legally be enslaved.59

Joel Tiffany arrived at similar conclusions through similar reasoning. Like Spooner, he inferred from the Preamble’s language that no race or class of people was excluded from US citizenship.60 Like Spooner, Tiffany determined that the Constitution created a national citizenship that did not previously exist and that embraced “all … citizens and subjects of the National government who are born within its jurisdiction.”61 Finally, like Spooner, Tiffany distinguished between the rights of US citizens and the rights of noncitizens, as well as between the natural rights of all people and the privileges and immunities of citizenship.

Tiffany’s discussion of the content of those privileges and immunities, however, was far more extensive than was Spooner’s and more closely tethered to Anglo-American history and tradition. It also made more explicit the federal government’s duty to secure the privileges and immunities of national citizenship.

Tiffany adopted Blackstone’s premises concerning the ends of civil government, as well as Blackstone’s account of “civil liberty.” Tiffany asserted that civil governments were “institutions of society, established for the aid and protection of the members thereof.”62 He regarded natural rights—“man’s right to use his faculties and powers to provide for his present and future well-being”—as “the basis of the authority with which civil governments are necessarily invested.”63 Tiffany then described the “civil liberty” that people enjoyed under well-functioning governments as “the right to seek after, and employ, every means essential to the perfection of the individual in every department of his being … without encroaching upon the equal liberty of others.”64

But Tiffany was not content to rely on Blackstone when identifying the privileges and immunities of US citizenship. He argued that “citizens of the United States” are “as such, … entitled to the benefits of the standing guarantys [sic] of the constitution for personal security, personal liberty, and private property.”65 Their government, Tiffany maintained, afforded “nothing short” of the protection for the rights that “are inalienably ours”—rights that “the ancient Roman or the present British” governments extended to their citizens and subjects, respectively.

Tiffany listed a number of rights specified in the text of the antebellum Constitution that provided every man with


the right of petition,—the right to keep and bear arms, the right to be secure from all unwarrantable seizures and searches,—the right to demand, and have a presentment or indictment found by a grand jury before he shall be held to answer to any criminal charge,—the right to be informed beforehand of the nature and cause of accusation against him, the right to a public and speedy trial by an impartial jury of his peers,—the right to confront those who testify against him,—the right to have compulsory process to bring in his witnesses,—the right to demand and have counsel for his defence,—the right to be exempt from excessive bail, or fines, &c., from cruel and unusual punishments, or from being twice jeopardized for the same offence; and the right to the privileges of the great writ of Liberty, the Habeas Corpus.66



Like Spooner, Tiffany regarded such textually specified privileges as time-tested traditional means of securing natural and inherent rights.

Consider Tiffany’s discussion of the writ of habeas corpus and right to keep and bear arms. Drawing from both Blackstone and Story, Tiffany argued that “the writ itself is based upon the hypothesis that all men have a natural inherent right to liberty.” Providing for its availability served “one of the professed objects of the constitution,” namely, that of “secur[ing] the blessings of liberty to the people.”67 Similarly, Tiffany described the right to keep and bear arms as “subordinate” to the “great, absolute rights of man”—as an immunity “accorded to every subject for the purpose of protecting and defending himself, if need be, in the enjoyment of his absolute rights to life, liberty and property.”68

Tiffany acknowledged that it remained “peculiarly the province of state governments” to secure historically rooted privileges that, in turn, specified and protected natural rights to life, liberty, and property.69 But he then contended that the federal government was empowered to “pass all the laws necessary” to enforce those historically rooted privileges.70 Taken together with his determination that all persons born in the United States were citizens of the United States, this position led to radical conclusions.

Not only were all people—including enslaved people—“entitled to all the privileges and immunities of citizenship, which are guaranteed in the Federal Constitution for personal security, personal liberty, and private property,” but “the whole nation individually and collectively, st[ood] pledged to protect and defend [slaves] in the enjoyment of those rights.”71 This duty of protection followed directly from the citizen’s allegiance—allegiance being presumed in the case of those born in the United States and expressly given by those naturalized.72 Accordingly, the federal government was obliged, not merely to confine slavery, but to “abolish[] it with all convenient dispatch.”73

More emphatically than Spooner, Tiffany insisted on unstratified national citizenship. Again and again, he reiterated that the “constitution knows no class among its citizens.”74 This did not, however, exclude states from distinguishing between different groups of citizens when extending or regulating “political rights” such as suffrage that were “not necessary incident[s] to citizenship.”75 Because these rights did not belong to individuals but to “society,” they could be conferred “upon such classes of individuals as is consistent with public safety and welfare.”76

Thus, we have in the writings of Spooner and Tiffany a theory of paramount national citizenship that


	was based on natural-rights premises;

	derived the privileges and immunities of citizenship from constitutional text and from customary practice in the states;

	insisted on equality with respect to those privileges and immunities—civil rights—but not with respect to political rights, over which state governments enjoyed absolute discretion; and

	regarded the federal government as duty-bound to protect those civil rights that are essential to national citizenship, in return for citizens’ allegiance.



As we have seen, not all abolitionists categorized particular rights as Spooner and Tiffany did. But Spooner’s and Tiffany’s articulation of the general contours of national citizenship was not controversial among constitutional abolitionists. Such citizenship was grounded in natural rights, was discernible through federal constitutional text, state practice, and case law, and was unstratified when it came to fundamental rights that are essential to citizenship.



Republican Citizenship

Prior to the Civil War, most Republicans did not take the view that the Constitution prohibited slavery in the states, and many took pains to distance themselves from “abolitionists.” This label was freighted with radicalism and tainted by the memory of abolitionist John Brown’s ill-fated 1859 effort to catalyze a general uprising of enslaved people by raiding and distributing weapons from a federal armory at Harpers Ferry, Virginia.77 At the same time, Republicans articulated a common understanding of a national citizenship that they claimed was created by the Constitution and insisted that states were obliged to respect civil rights that were essential to citizenship.

Most Republicans believed that the federal government had more limited power to intervene within the states to protect citizens’ civil rights than did constitutional abolitionists such as Spooner and Tiffany. But constitutional abolitionists and Republicans agreed that the federal government was obliged to protect civil rights in federal territories. They maintained that slavery was illegal in federal territories absent express legislative sanction and that it could constitutionally be banned in the District of Columbia.78

Like constitutional abolitionists, Republicans drew on social-contract and natural-rights theory, as well as on legal theory and case law. In the course of opposing slavery and articulating their conception of US citizenship, Republicans, too, appealed to Locke, Blackstone, Story, Kent, and commentators on the law of nations, including Samuel Pufendorf, Emmerich de Vattel, and Jean-Jacques Burlamaqui.79 Republicans, too, argued that the supreme law of the land and the citizenship it created rested on the social-contractual and natural-rights premises from which these political philosophers and jurists worked.80

Were Republicans’ claims about the social-contractual and natural-rights premises of the Constitution and their claims about the text’s toleration of slavery confused? Salmon Chase asserted that “[t]he provisions of the constitution … were mainly designed to establish as written law, certain great principles of natural right and justice, which exist independently of all such sanction” and “announce restrictions upon legislative power, imposed by the very nature of society and of government.” If so, how could it be that the Constitution left states to maintain, if they chose, an institution as hostile to “natural right and justice” as slavery?81 John Bingham contended that government’s “primal object must be to protect each human being within its jurisdiction in the free and full enjoyment of his natural rights.” If so, how could it be that the Constitution left those natural rights to be voted up or down?82

Chase’s approach to the tension was representative of that of Republicans more generally. He argued that the Framers did what they could to “repress[], limit[], and discourag[e]” the institution of slavery that they found among them and did not believe that they could speedily destroy.83 Together with other Republicans, Chase argued that the Framers viewed slavery as a violation of natural rights. The Framers took pains to give it no endorsement and to separate the federal government from it. And they “anticipated with confidence the auspicious result of universal freedom.”84 Modern scholarship lends more support to Chase’s historiography than some today assume.85

Of course, that Founding-era “confidence” proved unwarranted, and Republicans acknowledged as much. But they nonetheless insisted that the Constitution, properly interpreted, was an antislavery document. They maintained that slaveholders who had captured control of the federal government went beyond both the letter and the spirit of the Constitution by using federal power to perpetuate and extend slavery.

Consider Chase’s analysis of the Fugitive Slave Act of 1793, which he claimed was unjust and unconstitutional. Chase conceded—as constitutional abolitionists such as Spooner and Goodell did not—that Article IV, Section 2, did indeed refer to slaves who escaped their captors, despite the fact that the Framers studiously avoided using the term “slave.”86 But he also pointed out that the clause lacked any express provision for its federal enforcement; that Article IV, Section 1 (the Full Faith and Credit Clause) had such a provision; and that the Tenth Amendment reserved to the states or to the people (respectively) all powers not delegated to the federal government nor prohibited to the states.87

“[I]f a special provision was necessary to enable congress to legislate in regard to the authentication and effect of records,” asked Chase rhetorically, “why is not a special provision necessary to enable congress to legislate in regard to fugitive servants?”88 For Chase, it was obvious both (a) that such power needed to be expressly granted by the Constitution if Congress was to exercise it lawfully and (b) that the states would not have assented to an express grant of such power because of the threat it would have posed to “personal right[s] conferred by God and guarantied by the state constitutions.”89 To claim such power, therefore, was to effectively amend the Constitution—and to do so in the service of a proslavery goal that the Framers would have deemed odious.

By acknowledging that the Constitution did not prohibit slavery outright while simultaneously claiming that it embodied a “freedom national, slavery local” policy, Republicans were able to invoke the authority of Framers, deflect charges of radicalism, reaffirm federalism as distinguished from Democrats’ “state sovereignty,” and paint proslavery advocates as constitutional subversives.

Republicans could invoke the authority of the Framers because the Framers did, for the most part, abhor slavery; and they refused to enshrine it by name in the Constitution due to that abhorrence—even if they did accede to Southern demands for structural constitutional protection of slavery.90 Moreover, Republicans could deflect charges of radicalism because they did not claim any constitutional authority to displace slavery where the Framers reluctantly accepted its existence (while hoping it would eventually wither away).

Republicans could paint proslavery advocates as constitutional subversives by showing how different proslavery advocates’ views of slavery and federal power were from those of the Founding generation who continued to maintain a larger-than-life heroic status among the public.91 They could also indict proslavery advocates for their eagerness to override the enumerated powers scheme and federalism to impose slavery on the nation by compelling Northerners to aid an institution that the Framers sought to divorce from the federal government. This last charge was particularly potent among the Northern electorate, who might otherwise have been indifferent to the South maintaining its peculiar institution.92

However, because they admitted the constitutionality of slavery and acknowledged limits on federal power to protect individual rights, Republicans prior to the Civil War articulated a less inclusive vision of citizenship than did constitutional abolitionists. And they tied citizens’ allegiance to a more modest amount of federal protection. John Bingham’s 1859 opposition to the Oregon Constitution’s exclusion of free Blacks from the state’s borders and its restrictions on the civil rights of those remaining illustrates Republican citizenship’s more limited scope.

When addressing the question of who are the citizens of the United States, Bingham said what at first glance could well have been penned by Tiffany or Spooner:


First, all free persons born and domiciled within the United States—not all free white persons, but all free persons. You will search in vain, in the Constitution of the United States, for that word white; it is not there.… The omission of this word—this phrase of caste—from our national charter, was not accidental, but intentional.93



While limited to “free persons” rather than all persons, this is orthodox antislavery constitutionalism. But Tiffany and Spooner also pointed out that the Constitution’s Preamble did not refer to “we the free people” any more than it did “we the white people.” In contrast, according to Bingham, free Blacks were part of We the People but slaves were not.

True, the Oregon Constitution banned slavery and the exclusion provision applied only to “free Negro[s] [and] mullatos.” But there is no indication here or in any other of Bingham’s pre–Civil War speeches or writings that he considered enslaved people to be citizens of the United States who were constitutionally entitled to enjoy the privileges and immunities of US citizenship. To conclude that slaves were so entitled would, of course, compel the further conclusion that slavery was everywhere unconstitutional. Most Republicans were unwilling to take such a position for reasons of both principle and politics.

As Republicans’ less-inclusive view of citizenship confined the scope of the Constitution’s promises of freedom, their less-robust view of the federal protection that came with citizens’ allegiance might be thought to have rendered that freedom more elusive. Proslavery dominance of the national government, however, made federal intervention on behalf of the rights of free Blacks and abolitionists exceedingly unlikely during the antebellum period.

When Chase argued that the federal government lacked power to compel Northern states to return freedom-seekers on the ground that such power was not expressly delegated to Congress, he did so in a context in which one could be confident that federal power would not generally be exercised in a manner friendly to antislavery interests. Put differently, a modest view of federal protection may have been more operationally antislavery during the antebellum period than one that allowed—as constitutional abolitionists did—that “if the constitution guaranty [sic] a right, the natural inference certainly is, that the National Government is clothed with appropriate authority to enforce it.”94

When it came to the specific privileges and immunities of national citizenship, Republicans distinguished between civil rights and political rights even more sharply than did constitutional abolitionists. Prior to the Civil War and for some time afterward, Republicans generally and emphatically denied that they supported Black suffrage or Black office-holding, to say nothing of believing that such political rights necessarily followed from national citizenship. To be sure, there were outliers—Representative Thaddeus Stevens and Charles Sumner being among the prominent ones. But most Republicans carefully distinguished political rights from civil rights and did not claim that the extension of the former to Blacks was constitutionally compelled.

Why was it that Republicans considered suffrage in particular to be inessential to citizenship? We must remember that the Republican Party was comprised of political exiles from the Whigs and Democratic parties who brought with them some of their prior political commitments. A number of Republican leaders and a significant part of their constituency were disaffected Jacksonian Democrats who resented what they considered to be undemocratic machinations by the Southern wing of the party and its efforts to make slavery an object of national policy.95 Certainly Jacksonians believed suffrage to be important—Jacksonian populism inspired state constitutional reform that greatly expanded the franchise.96 That expansion, however, embraced only white males.97

On the other hand, had Republicans taken the view that voting rights were among the privileges and immunities of citizenship, they would have had to explain why most states—especially Northern states—did not extend those rights to Blacks. Recall how Dred Scott’s lawyer, Montgomery Blair, had insisted that “the essence of citizenship is the right of protection of life and liberty, to acquire and enjoy property, and equal taxation” and that “[s]uffrage is not an absolute right of citizenship.”98 This, however, did not stop Chief Justice Taney from attempting to reduce Blair’s argument for Black citizenship to absurdity by claiming that Black citizenship would entail Black suffrage.

It is counterintuitive and somewhat speculative, to be sure, but it appears that denying that voting rights were among the privileges and immunities of citizenship may have aided Republican advocacy of Black citizenship. It made plain that Black citizenship would not yield conclusions that were widely regarded as politically unacceptable, even by opponents of slavery. Further, like constitutional abolitionists, Republicans did not reason directly from natural rights to the privileges and immunities of national citizenship but, rather, looked to federal and state constitutions and to case law.

None of the state constitutions in force in 1788 granted the vote to all citizens, and only New Jersey’s permitted women to vote.99 By the beginning of the Civil War, in significant part because of the efforts of Jackson and his followers to build an electoral base, the franchise had been greatly expanded, but unevenly. In a series of state constitutional conventions between 1832 and 1851, Jacksonian Democrats would abolish property and taxpaying requirements and extend the principle of universal white manhood suffrage in six states, half of them in the South.100

Still, some form of property requirement survived in three states. Taxpayer requirements existed in six others. Racial barriers to voting—which did not exist even in certain Southern states early in the nineteenth century—increased as socioeconomic barriers to voting disappeared.101 And New Jersey’s constitution was revised to exclude women from voting in 1807.102

As to case law, numerous antebellum opinions distinguished political rights—and the right to suffrage in particular—from civil rights. Even Justice Washington’s opinion in Corfield—on which Republicans primarily relied when arguing from case law—expressed uncertainty concerning the status of the elective franchise. Washington emphasized that the latter was “regulated and established by the laws or constitution of the state in which it is to be exercised.”103

Republicans did not often rely on case law when discussing either citizenship or its privileges and immunities. But they did so occasionally, and they also responded to case law–based arguments made by others. The few cases that saw judges treating political rights as essential to citizenship were, for the most part, decided by judges with Southern sympathies who held that Blacks were not citizens because they were denied suffrage rights.104

Precisely what Republicans said about civil rights will be examined in more detail in Chapters 5 and 6. For now, it suffices to say that, in the run up to the Civil War, Republican citizenship, like abolitionist citizenship, was


	grounded in social-contract and natural-rights theory;

	tethered to the positive law of federal and state constitutions and to prior case law; and

	posited a reciprocal relationship between allegiance to, and protection by, the federal government.



Unlike some abolitionist constitutionalism, Republican citizenship


	did not affirm the citizenship of enslaved people, but only that of free persons born in the United States or naturalized under US law;

	distinguished more sharply between political and civil rights; and

	had a more limited conception of the federal protection that came with allegiance.



In the next chapter, we focus on the further development of Republican national citizenship after the initiation of hostilities.




 



4

Reconstructing National Citizenship


THE ELECTION OF Abraham Lincoln in 1860 and the Union’s victory in the Civil War did not bring civil or political equality to Black people. But it broke the federal proslavery hegemony in one fell swoop. By 1865, the executive and legislative branches were dominated by officials who understood slavery to be the primary cause of the Civil War. They viewed the institution as incompatible with the civil rights of Blacks and whites. And they understood the task before them as one of guaranteeing all American citizens the rights that, as Alexander Tsesis has put it, were “essential for the common good of citizens.”1

Yet, hewing to their previous constitutional stances, few Republicans believed that the Constitution in its present form empowered them to accomplish that task. The Emancipation Proclamation was understood to rest on the president’s wartime powers and thus was uncertain constitutional ground on which to base slavery’s abolition.2

As we will see, Republicans hoped that a constitutional amendment abolishing slavery would be sufficient to secure not only previously enslaved people’s freedom from institutionalized bondage but their full citizenship, with all its attendant civil rights. But Southern states soon dashed those hopes by a combination of both state action and inaction. They enacted state laws designed to ensure continued racial segregation and domination.3 And local officials either tolerated or actively participated in violent attacks on Blacks, white Republicans, and Southerners who remained loyal to the Union.4

The Thirteenth, Fourteenth, and Fifteenth Amendments constituted an effort to reconstruct American citizenship in a manner that was both faithful to Republicans’ constitutional ideals, sensitive to the nonideal conditions on the ground, and informed by the success—or lack thereof—of previous measures in achieving their ends. The framing and ratifying of each text generated discourse about the privileges and immunities of citizenship that bears careful study. For obvious reasons, we will devote the most time to the framing and ratification of the Fourteenth Amendment. But we begin by discussing an important opinion issued by Lincoln’s attorney general, Edward Bates.


The Opinion of Attorney General Bates

In 1861, when President Lincoln took office and the Southern states seceded, Republicans found themselves in complete control of Congress. While continuing to insist that they had no authority under the Constitution to abolish slavery within the existing states, they swiftly abolished slavery in the District of Columbia. The admission of new states, such as West Virginia, was conditioned on their abolishing slavery within. As authorized by Congress, the Union army began “confiscating” slaves as contraband of war under the doctrine of military necessity.

In 1862, Congress barred the US military from enforcing the Fugitive Slave Clause. The Militia Act of 1862 “explicitly freed any slave who enlisted in the Union army and at the same time freed ‘his mother and his wife and his children.’ ”5 Congress authorized the president to emancipate any slave upon the president’s determination that emancipation was necessary to advance the military objectives of the Union army. This authorization culminated in the Emancipation Proclamation, which declared that any enslaved person held in disloyal territory was hereafter and forever free. Less well known, however, is a lengthy written opinion by Attorney General Edward Bates, which stated that free Blacks were citizens of the United States. As such, they were entitled to all the “privileges and immunities” of citizens of the United States that were secured by the Privileges and Immunities Clause. Of course, this directly conflicted with Chief Justice Taney’s opinion in Dred Scott, in which he denied that free Blacks could ever be citizens of the US.

Bates wrote his opinion at the behest of Treasury Secretary Salmon Chase. Chase was looking for a way to support Black participation in the creation of an antislavery, pro-Union constitution for Louisiana.6 Michael Vorenberg relates the incident: “Knowing that free blacks might be excluded from the process of state reconstruction if they were categorized as noncitizens, Chase looked for a way to have their citizenship established by law.” Chase “knew he could get what he needed straightaway with an opinion from Bates. To solicit an opinion, though, he needed a specific case.”7

David M. Selsey was a free Black ship master operating small ships along the mid-Atlantic coast. His schooner, the Elizabeth & Margaret, was stopped off the southern New Jersey coast by a Treasury cutter.8 “Ship masters had to be citizens to be licensed, a policy that excluded blacks. With Selsey’s ship in custody, Chase had the perfect test case.”9 When Chase appealed in person to Bates to write an opinion, the attorney general initially balked, demanding that the request be in writing. On September 24, Chase wrote Bates an official letter soliciting an opinion on the question: “Are colored men Citizens of the United States, and therefore Competent to command American vessels?”10

Bates struggled with the opinion for two months. “He read treatises on international law, he studied ancient Greek and Roman texts and he sought the counsel of Francis Lieber,”11 whom we credited in our Introduction for contributing the interpretation–construction distinction to legal theory in the 1830s. “American lawyers and judges, Bates complained to Lieber, had failed ‘to give a precise definition of Citizen (which I admit is very hard, if not impossible, to do).’ ”12

On November 29, 1862, Bates issued his opinion in the form of a letter to Chase. Chase then “sent copies of the opinion to his agents in Louisiana, who used it to silence those who denied the right of free blacks to participate in conventions leading to a new state constitution.”13 In December, the opinion was published by the Government Printing Office as a pamphlet entitled Opinion of Attorney General Bates on Citizenship.

The Bates opinion “received extensive coverage in newspapers and was often portrayed as a direct rebuttal of Dred Scott.”14 For example, under the headline “The Dred Scott Decision Pronounced Void,” the New York Times immediately heralded the opinion, while acknowledging that it did not affect Black suffrage. “African Americans could only vote or enjoy other political rights if allowed by state laws.”15 The Times found that the “primary benefit of Bates’s opinion would be to remove the ‘stigma brought upon American jurisprudence’ by the Supreme Court’s actions in Dred Scott’s case.”16 The Milwaukee Daily Sentinel called the Bates opinion “another sign of progress.”17

Four weeks after Bates issued his opinion, on January 1, 1863, Lincoln announced the Emancipation Proclamation. This timing led the proclamation and the Bates opinion “to become linked in the minds of many, even though neither document mentions the other.”18 For example, the New York Tribune “declared that the opinion ‘properly precedes and ushers in that other great act which is to come from the president on the 1st of January.’ Some outright abolitionist newspapers printed the opinion and the final proclamation side by side.”19 In 1863 “it was republished in Hartford, Connecticut, as What Constitutes Citizenship? It also appeared in 1863 in a French translation printed in New Orleans, Opinion de l’Avocat-Général Bates sur le droit de citoyenneté.”20

While the Bates opinion denied that citizenship entailed suffrage, Salmon Chase employed it in support of allowing Blacks to vote.


Without some official statement on the subject … any effort to obtain suffrage for former slaves could be countered by the simple argument that blacks were not citizens and so could not participate in government. To promote universal suffrage in restored states such as Louisiana, Chase needed the Dred Scott decision out of the way, and for practical reasons at least as much as symbolic.21



The Bates opinion served this purpose, though Chase’s efforts on behalf of Black suffrage in Louisiana ultimately failed and “Reconstruction based on near-universal suffrage did not develop as Chase had hoped it would.”22 Nevertheless, “[i]n the early stages of Reconstruction, …, before the Fourteenth Amendment, Bates’s opinion on citizenship was an essential component of Chase’s vision.”23

So, what did Bates say about citizenship? “In my opinion,” he wrote, “the Constitution uses the word citizen only to express the political quality of the individual in his relations to the nation; to declare that he is a member of the body politic, and bound to it by the reciprocal obligation of allegiance on the one side and protection on the other.”24 As in standard abolitionist constitutional theory, the duty of protection reciprocally followed from the demand for allegiance and obedience.

“Every citizen of the United States is a component member of the nation,” Bates continued, “with rights and duties, under the Constitution and laws of the United States, which cannot be destroyed or abridged by the laws of any particular State.”25 If they conflict with the laws of the nation, the laws of a state are of no force. Over and above any special rights, privileges, or immunities he may hold as a citizen of a state, a citizen of the United States has those rights that “legally and naturally belong to him in his quality of citizen of the United States.”26

Free Blacks were US citizens because they were born in the United States and “the Constitution says not one word, and furnishes not one hint, in relation to the color or to the ancestral race of the ‘natural born citizen.’ ”27 Obliquely referring to the Supreme Court’s denial of this proposition in Dred Scott, Bates wrote that


regardless of what may have been said, in the opinions of judges and lawyers, and in State statutes, about negroes, mulattoes, and persons of color, the Constitution is wholly silent upon that subject.

The Constitution itself does not make the citizens, (it is, in fact, made by them.) It only intends and recognizes such of them as are natural—home-born—and provides for the naturalization of such of them as were alien—foreign-born—making the latter, as far as nature will allow, like the former.28



In this way, the Republican reading of the Constitution enabled Blacks freed by the Emancipation Proclamation to be US citizens. And the Militia Act of 1862, in turn, emancipated their families, even if they resided in a slave state that was not then in rebellion and not subject to the other provisions of the Emancipation Proclamation. Thus, when combined with the Militia Act of 1862 and Attorney General Bates’s opinion on Black citizenship, the Emancipation Proclamation’s legal effect on January 1, 1863, extended beyond the slaves who were behind Confederate lines.

The theory of citizenship expressed in Bates’s opinion also contributed to the content of the Thirteenth Amendment.



The Thirteenth Amendment

The language of Section 1 of the Thirteenth Amendment was taken in part from Article 6 of the Northwest Ordinance of 1787: “There shall be neither slavery nor involuntary servitude in the said territory, other than in the punishment of crimes, whereof the party shall have been duly convicted.”29 Congress’s choice of this language was borne of experience. In 1862, similar language had been used to end slavery, first in the District of Columbia and then in all federal territories.

When Charles Sumner proposed that Congress integrate language from the French Declaration of Rights of 1791 and provide in part that “[a]ll persons are equal before the law, so that no person can hold another as a slave,” this proposal was rejected.30 One might at first be tempted to infer from the rejection of Sumner’s proposal that Congress did not mean to secure equality before the law in general. But none of the opposition to Sumner’s proposal stemmed from concerns that the proposal was overly broad.

Indeed, Republicans generally claimed that the abolition of slavery would be sufficient to make enslaved people citizens and to secure equality under the law with respect to all citizens’ civil rights. Representative James Ashley, who introduced the amendment, went so far as to suggest that it would secure the right to vote.31 Other Republicans agreed that it would “make every race free and equal before the law” and “recogni[ze] … natural rights.”32 But they demurred on suffrage. One Republican, Representative John McBride, responded to the objection that emancipation entailed enfranchisement by distinguishing between “natural rights” and “political franchises” and arguing that Blacks would have to “prove themselves worthy” of the latter.33

Ashley’s response to Democrats’ claim that the amendment would violate state sovereignty, however, contained a discussion of citizenship that did not trigger any Republicans objections. Ashley flatly denied that states enjoyed any “sovereignty” that would enable them to devalue what he described as the “universal franchise” that “belongs to citizens of the Republic.”34 He drew attention to “that provision of the Constitution which secures nationality of citizenship”—that is, the Privileges and Immunities Clause of Article IV.35

For Ashley, this clause was an expression of a “unity of the people of the United States” that “antedate[d] the Revolution.”36 The “men who carried us through the revolutionary struggle never intended … to destroy that unity or lose their national citizenship.”37 Ashley also stated that the “allegiance … due from the citizen to the national government” gave rise to a duty on the part of the federal government to protect all citizens, including formerly enslaved people38 (the allegiance-protection reciprocal relationship again).

To abolish slavery was thus to enable the federal government to enshrine in positive law an understanding of national citizenship that had been lost for generations. And Section 2 of the amendment gave Congress a new enumerated power “to enforce this article by appropriate legislation.” Therefore, pursuant to Section 2, Congress would now be empowered to protect the privileges and immunities of national citizenship.

If the claim that the Thirteenth Amendment carried with it the congressional power to protect the privileges and immunities of national citizenship still seems farfetched, think of it this way. Prior to the amendment, the Constitution was thought by Republicans to recognize three categories of “persons”:


	Natural born “citizens” of the United States—including women and children—with their natural rights and immunities plus the additional privileges of citizenship (see Dred Scott and the Bates opinion);

	Resident aliens with their natural rights (see the Due Process of Law Clause’s protection of any “person” and the Bates opinion); and

	Enslaved “persons held to service” possessing neither type of rights.



While Congress had the naturalization power to move persons from category 2 to 1, in Dred Scott the Supreme Court had held that neither Congress nor the states had the power to move “persons held to service” from category 3 to 1. (Chief Justice Taney made the same claim about free Blacks or “denizens” of African descent—but this was sharply contested by the dissenting justices and later rejected by Republicans in general and the Lincoln Administration in particular in the Bates opinion.)

The power to move persons from category 3 to 1 required a constitutional amendment: the Thirteenth Amendment. Because all enslaved people were, by constitutional amendment, now moved from 3 to 1, they thereby acquired all the privileges and immunities of citizens of the United States. Then Section 2 gave Congress a new enumerated power that had previously been lacking under Article IV to protect these “privileges and immunities” by appropriate legislation.

That Republicans continued to understand the Privileges and Immunities Clause to protect US citizens within their home states after the Civil War is clear from the observations and commentary of John Kasson, James Wilson, Isaac Arnold, Ebon Ingersoll, and others during the Thirteenth Amendment debates. Senator Kasson described the Thirteenth Amendment as a means of “carry[ing] into effect one clause of the United States which has been disobeyed in nearly every slave State of the Union,” namely, the Privileges and Immunities Clause, and declared:


You cannot go into a State of the North in which you do not find refugees from Southern states who have been driven from the States in the south where they had a right to live as citizens, because of the tyranny which this institution exercised over public feeling, and even over the laws of those States.

In my own State there are numbers of men who have been driven from their farms, not for any offense against any of the laws which usually constitute crime, but because in opinion they did not agree with those who adhere to the institution of slavery.39



Kasson was clearly not employing a comity-only reading of the Privileges and Immunities Clause. To the contrary, he was complaining that citizens’ were being deprived of their rights by their own states.

Similarly, James Wilson recited the Privileges and Immunities Clause and asked rhetorically, “To what extent has this been regarded as the supreme law of the land in States when slavery controlled legislatures, presided in the courts, directed the Executives and commanded the mob?”40 He identified the clause as “the peerage title of our people” and proceeded to detail the “great rights” that had been “disregarded and practically destroyed by slavery.”41 Among them: free exercise of religion, freedom of speech, freedom to petition the government for redress of grievances, freedom of peaceable assembly, and “many other constitutional rights.”42 With the abolition of slavery, Wilson argued, would come “[a]n equal and exact observance of the constitutional rights of each and every citizen.”43

Isaac Arnold spoke in sweeping terms about the “new nation” that would be “born” with the ratification of the amendment, proclaiming that “[l]iberty [and] equality before the law would be [the nation’s] cornerstone.”44 Ebon Ingersoll stated that the amendment would secure for a previously enslaved man “the freedom of speech,” as well as “a right to till the soil, to earn his bread by the sweat of his brow, and enjoy the rewards of his own labor” and “a right to the endearment and enjoyment of family ties.”45 He added that abolition would have the effect of restoring “the blessings of manhood” to “seven millions of poor white people” who were “kept in ignorance, in poverty, and in degradation” by a “thrice-accursed institution.”46 With the destruction of a stagnant plantation economy and the construction of a thriving industrial economy in which free laborers could pursue noble callings, he predicted, “school-houses will rise upon the ruins of the slave mart, intelligence will take the place of ignorance, wealth of poverty, and honor of degradation.”47

During the ratification process, Republicans assured Northern Democrats whose votes they needed that the abolition of slavery would not require the recognition of Black political rights. They acknowledged, however, that abolition meant legally protected natural rights—that is, some important civil rights. During a prolonged debate over the meaning of the proposed Thirteenth Amendment, one frustrated Indiana senator, A. C. Downey, complained that “[s]ome cannot, or will not, distinguish between the right to live, to be free and enjoy the fruits of one’s labor, and the right to vote, to sit on a jury or to hold an office.”48 The former he referred to as “absolute rights” and as “natural rights” that “belong to men in a state of nature,” the latter, as “relative rights” that “have their origin in the regulations of human society.”49

Downey went on to say that “[i]t does not follow that if you recognize and secure to the colored man his natural rights, you must confer upon him all those relative rights which you have conferred upon the white man, and make him his equal.”50 Abolishing slavery would require the government to protect only the former. When Democratic legislators objected to “mak[ing] white and black equal before the law,”51 Republicans responded, not by denying that the amendment would do so, but by distinguishing legal equality from political and social equality and expressing “no fear” of the former.52

We need not take a position here on whether Section 1 of the Thirteenth Amendment was indeed sufficient to prohibit the states from abridging the privileges and immunities of national citizenship, or whether Section 2 was sufficient to empower Congress to secure them. We highlight Republican discussions of the rights of citizenship in connection with the Thirteenth Amendment’s framing and ratification because they evince an understanding of what those rights consisted in, and what was later made manifest by the Privileges or Immunities Clause. Those discussions would continue as Republicans confronted a hostile Southern response to abolition.



The Civil Rights Act of 1866

Shortly after Appomattox, planters who faced the collapse of their personal authority over Blacks sought to subjugate Black people and to maintain as nearly as possible a system of coerced economic production. To that end, they pressed for the enactment of what came to be called the “Black Codes.”

On the one hand, these codes authorized Blacks to acquire and own property, make contracts, and testify in court in cases involving persons of their own color.53 But on the other, they punished Blacks who refused to contract, forbade Blacks to rent land in urban areas, imposed fines and involuntary plantation labor for “vagrancy” and “insulting” gestures, required Blacks to carry written evidence of employment for the coming year, and otherwise limited their economic opportunities and reinforced their social subordination.54

Blacks were even denied certain freedoms that they had once enjoyed prior to the Thirteenth Amendment. For instance, several states made it illegal for Blacks to own weapons and imposed taxes on their dogs and guns, owing to both planter fears of insurrection and planter resentment of hunting as a means through which Blacks could avoid dependence on plantation labor.55

These Black Codes were enforced by urban police forces and state militias from which Blacks were excluded and which were often composed of former Confederates who wore their old uniforms. Justice was not forthcoming in the courts, owing to Black exclusion from jury service, official reluctance to prosecute whites accused of crimes against Blacks, and penalties that were imposed on Blacks who “falsely and maliciously” brought charges against whites.56 Although Blacks could no longer be held in involuntary servitude on the initiative of individual whites, courts could force Black convicts to labor without compensation on public projects.57 They could also bind them out to white employers who would pay their fines, via a convict lease system that was greatly expanded in order to ensure a steady supply of cheap forced labor.58 The Thirteenth Amendment’s exception for “punishment for crime whereof the party shall have been duly convicted” was interpreted in bad faith as a license for these practices, over vociferous Republican objections.59 As Dorothy Roberts summarizes, the amendment thus ultimately “provided insufficient protection to black citizens from being exploited, tortured, and killed.”60 The Supreme Court would not address this abuse of the amendment until 1911, when it held unconstitutional a statute that criminalized the breach of a contract.61

The lengths to which Southern officials were prepared to go to subordinate Blacks were illustrated by officials’ willingness not only to exclude Blacks from poor relief, schools, and other public institutions, but to dismantle those institutions altogether to prevent Blacks from participating in them on equal terms. Governor Jonathan Worth of North Carolina had once secured the enactment of a bill establishing public education in North Carolina. Now he convinced the legislature to abolish the state’s education system and authorized localities to establish private academies to which only relatively well-to-do whites would have access.62 Better, he considered, that poor whites be denied education than that the state “be required to educate the negroes”—as he feared the state would be, if white children were educated at public expense.63

On the opening day of the Thirty-Ninth Congress, Senator Lyman Trumbull reported two bills to the Senate. The first bill would extend the operations of the Freedmen’s Bureau. Created in 1865, the bureau provided clothing, food, fuel, and abandoned and confiscated land for rent and eventual sale to freed Blacks and Southern white refugees.64 It was given broad discretionary powers to oversee “all subjects” related to the condition of free Blacks and white refugees.65 The new bill further empowered the bureau both to take jurisdiction of cases involving Blacks and to punish state officials who denied Blacks the “civil rights belonging to white persons.”66

The Freedmen’s Bureau was not established as a “permanent institution.” Nor did Trumbull propose that it be turned into one. But the bureau did institutionalize a federal commitment to assisting freed people in improving their conditions, rather than simply leaving them to their own devices. Trumbull’s bill added a declaration of civil rights to the act and empowered bureau officials to protect those rights. They included:


[T]he right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal, including the constitutional right to bear arms.67



The second bill he reported would become known as the Civil Rights Act of 1866. It was positioned as a direct response to the Black Codes.68 Following the reasoning of Attorney General Bates’s opinion, Section 1 of the proposed bill defined all persons born in the United States—with the exceptions of those who were “subject to any foreign power” and of Native Americans—as citizens of the United States.69 Echoing both the Thirteenth Amendment and the Freedmen’s Bureau Act, Section 2 of the proposal initially provided that


[t]here shall be no discrimination in civil rights or immunities among the inhabitants of any State or Territory of the United States on account of race, color, or previous condition of servitude. And such citizens of every race or color, without regard to any previous condition of slavery or involuntary servitude except as a punishment for crime whereof the party shall have been duly convicted, shall have the same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, and shall be subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the contract, notwithstanding.70



The protection of “civil rights and immunities” in the first sentence led to a floor debate on the meaning of “civil rights.” When pressed, Trumbull said the term embraced “fundamental rights belonging to every man as a free man, and which under the Constitution as it now exists we have a right to protect every man in” but not “political rights.”71 He emphasized that it had “nothing to do with the right of suffrage.”72

Democratic Senator Andrew Davis denied that Congress had any constitutional authority to pass the act. He identified the Privileges and Immunities Clause as the most plausible constitutional hook for the act. But he argued for a comity-only understanding of the clause that would not empower Congress “to go into Kentucky, and to regulate the free negro of that State who has lived there always, whose business and interest are entirely local to that State.”73 To that end, he relied on case law, including Corfield v. Coryell, which he read as a comity-only decision.74

In response, Trumbull conceded that Davis had accurately interpreted the case law. But he insisted that Corfield’s description of “the rights of a citizen of the United States” were “the same rights” that “appertain[ed] to all persons who were clothed with American citizenship” after “the Constitution was amended and slavery abolished.”75 Thus, Trumbull affirmed that the Thirteenth Amendment provided Congress with all the authority it needed to protect the privileges and immunities of all US citizens covered by Article IV, whether those privileges and immunities were abridged by their home states or by states that they were visiting.76

Democratic senators relentlessly questioned whether “civil rights” would in practice have so narrow a reach as Trumbull claimed. Senator Willard Saulsbury Sr. charged that Trumbull’s definition of civil rights “cannot control the operation or the effect of this law.” He predicted that “your judges in most of the States will determine that under these words the power of voting is given.”77

Trumbull stood his ground. Drawing on Blackstone’s definition of “civil liberty,” Trumbull identified “that … liberty” with “the liberty which was intended to be secured by the Declaration of Independence, by the Constitution of the United States originally, and more especially by the amendment which has been recently adopted.”78 Trumbull insisted that “at all events [a citizen] is entitled to the great fundamental rights of life, liberty and the pursuit of happiness, and the right to travel, to go where he pleases.”79 Certain fundamental rights would be protected by the bill “as appertaining to every freeman.”80 He specified these as “the right to acquire property, the right to go and come at pleasure, the right to enforce rights in the courts, to make contracts, and to inherit and dispose of property.”81

In the House, controversy over “civil rights” was even more heated. When introducing the act, Representative James Wilson began by defending its definition of citizenship. He argued that, just as Blackstone identified two paths to subjectship—birth and naturalization—the Constitution recognized two paths to citizenship, and that neither the Constitution nor British law “made [any] distinction on account of race and color.”82 After marshaling additional authorities for racially unstratified national citizenship and repudiating Dred Scott, Wilson turned to “civil rights,” rightly anticipating that this language would “excite more opposition and elicit more discussion than any other.”83

Wilson began by denying that it meant “that in all things, civil, social, political, all citizens, without distinction of race or color, shall be equal.” He stated that suffrage, the right to sit on juries, and the right to send one’s children to the same schools as other citizens were “not civil rights or immunities.”84 (We will address the significance of these abbreviated statements in greater detail in Chapter 6.)

To affirmatively define civil rights, he relied on Kent’s Commentaries, on Attorney General Bates’s opinion, and on Bouvier’s Law Dictionary. From these sources, he “gather[ed] an understanding that civil rights are the natural rights of man” and that “immunities” were “right[s] of exemption” from “duties which the law generally requires other citizens to perform.”85 To illustrate, he indicated that, pursuant to the act, “[a] colored citizen shall not, because he is colored, be subjected to obligations, duties, pains, and penalties from which other citizens are exempted.”86

Even more explicitly than did Trumbull, Wilson identified the act as a means of enforcing the Privileges and Immunities Clause of Article IV. After citing Corfield—conspicuously omitting Washington’s reference to the elective franchise—Wilson opined that “ ‘general citizenship’ … under this clause entitles every citizen to security and protection of personal rights.”87 If all states followed the clause, he continued, “we might well refrain from the enactment of this bill into law.”88 Like Trumbull, however, Wilson said that the Thirteenth Amendment supplied Congress with a new authority to “insure to each and every citizen these things which belong to him as a constituent member of the great national family.”89

Adopting the rule articulated by Chief Justice John Marshall in McCulloch v. Maryland, Wilson identified “the end” of the act as “the maintenance of freedom to the citizen.”90 This end was “legitimate, because it is defined by the Constitution itself.”91 It was then “appropriate” to “punish[] a man through the ordinary channels of the law and the courts for depriving the citizen of the rights which, while he enjoys them, are his sure defense against efforts to reduce him to slavery.”92

Even if the Thirteenth Amendment did not supply the requisite authority for the act, Wilson maintained that Congress was nevertheless empowered to protect citizens’ civil rights. Wilson drew on Blackstone’s three categories of absolute rights and stated that “English and American doctrine” harmonized concerning them. He added, however, that he would “not admit that the British constitution excels the American Constitution in the amplitude of its provisions for the protection of these rights.”93

Wilson observed, “[T]here is no right enumerated in [the American Constitution] by general terms which is not definitely embodied in one of the rights I have mentioned, or results as an incident necessary to complete defense and enjoyment of the specific right.”94 That is, every right enumerated in the Constitution either specifies or serves to protect the absolute rights to life, liberty, and property—the civil rights of citizens. Wilson concluded that the “mere possession of these rights by the citizen raised[] by necessary implication the power to protect them.”95

Although this might strike a modern audience as an extravagant claim, the Supreme Court had already so ruled in Prigg v. Pennsylvania. In that 1842 case, Justice Story held that if “the Constitution guaranties the right, … the natural inference certainly is that the National Government is clothed with the appropriate authority and functions to enforce it.”96 While constitutional abolitionists abhorred Prigg’s outcome, some (such as Joel Tiffany) were prepared to employ its reasoning concerning the breadth of federal power to enforce guaranteed rights. So too were some Republicans.

Wilson’s definition of civil rights and his claim that Congress did not need to rely on an enumerated power to protect those rights were both challenged not only by Democrats but by a prominent fellow Republican. John Bingham submitted that “civil rights” included “political rights,” which “by general acceptation signifies that class of civil rights which are more directly exercised by the citizen in connection with the government of his country.”97

Bingham bolstered this interpretive claim by meeting Blackstone with Blackstone. Blackstone, he said, “uses in that classic of the law [the Commentaries] the terms ‘civil liberty’ and ‘political liberty’ everywhere as synonymous.”98 Accordingly, Wilson’s assurances concerning political rights were worth little. Bingham predicted that the act would “make it a misdemeanor … for the Governor of Ohio to obey the requirements of the constitution of the state, which requires that none shall be elected, and therefore none commissioned, to office in that State save white citizens of the United States.”99

Even if the act prohibited states only from violating rights that it specifically listed, Bingham continued, he could still not support it. First, by protecting only citizens, it implicitly allowed states to engage in “discrimination in the administration of justice for the protection of life against the stranger irrespective of race or color”—and this despite the fact that the Fifth Amendment’s Due Process of Law Clause protects all “person[s].”100

Bingham also made an argument reminiscent of his fellow Ohioan Salmon Chase’s enumerated-powers objection to the Fugitive Slave Act—an argument that was rejected by the Court in Prigg. Bingham claimed that Congress lacked constitutional authority to take “care of the property, the liberty, and the life of the citizen.”101 Bingham called instead for “an amendment which would arm Congress with the power to compel” state officials to abide by their oaths to the federal Constitution.102

Bingham interpreted that oath to require state officials to abide by the “bill of rights.” Unlike others, Bingham was aware that the Court in Barron v. Baltimore103 had held that the first ten amendments did not “limit the powers of the states.”104 What Bingham meant by “bill of rights” has been disputed.105 But it is clear that he did not agree with Wilson that the mere guarantee of constitutional rights implied the federal power to protect them. For that another amendment would be needed.

Concerns about the scope of the phrase “civil rights and immunities” led to the act’s amendment. Wilson deleted the general prohibition against “discrimination in civil rights and immunities,” which Bingham claimed would proscribe race-based restrictions on suffrage. This left only a list of particular rights that all citizens would be entitled to enjoy. The final version read, in pertinent part:


[A]ll persons born in the United States and not subject to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of the United States; and … shall have the same right, in every State and Territory in the United States, to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens, and shall be subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the contrary notwithstanding.106



The deletion of “discrimination in civil rights and immunities” from the bill suggests a less-than-perfect consensus about what was generally accepted to be in the set of privileges or immunities of national citizenship at this time. Enough people seemed to think suffrage was such a privilege as to make so general a prohibition seem risky to those who thought it was not (or those who did not want it to be protected whether it was or was not). Yet the fact that “civil rights” remained in the title of the act suggests a deep consensus that these particular civil rights—as opposed to all and every purported civil right—were privileges or immunities of citizenship. This consensus will become important to identifying the rights protected by the Privileges or Immunities Clause.

So revised, the act passed both Houses. On February 2, 1866, the Senate passed the bill by a vote of 33 to 12, with 5 not voting. A month later on March 13, the House, by a vote of 111 to 38, passed the bill with 34 not voting.107 Most Republicans did not agree with Bingham’s constitutional objections, and the act’s supporters fully expected that President Andrew Johnson would sign it into law. When, on March 27, he did not, his veto opened up a schism that would never be healed. Shocked and outraged Republicans overrode the veto in April, with only one initial supporter bowing to presidential pressure.108

Republicans’ widely publicized speeches in response to the veto merit careful attention. Johnson founded his veto on constitutional objections to the authority of Congress to pass the act. Supporters of the act responded by reiterating and elaborating on the constitutional arguments they had deployed prior to its enactment.

In the House, Representative William Lawrence spoke at greatest length. Like Trumbull, he relied on Blackstone’s definition of “absolute” rights, claiming that they belonged to “every citizen” and were “natural, inherent, and inalienable.”109 As “necessary incidents” of these “rights of citizenship,” Lawrence explained, “there are other[] [rights] such as the right to make and enforce contracts, to purchase, hold, and enjoy property, and to share the benefit of laws for the security of person and property.”110

The act, Lawrence stated, merely declared “what is already the constitutional rights of every citizen in every state” in virtue of “the provisions of the Constitution, Article IV, Section 2, and the equal civil rights which it recognizes or by implication affirms to exist among citizens of the same state.”111 Again echoing Trumbull, he stated that Congress had “incidental power to enforce and protect the equal enjoyment in the States of civil rights which are inherent in national citizenship.” By implication, Congress did not need to rely on any affirmative delegation of power, as Bingham claimed.112 Lawrence “conced[ed], as the courts have held, that the privileges referred to in the Constitution are such as are fundamental rights, not political rights nor those dependent on local law”; but he insisted that the Privileges and Immunities Clause guaranteed “equal fundamental civil rights for all citizens.”113 That Lawrence considered “civil rights” to be synonymous with “fundamental” rights—hence, “fundamental civil rights”—is telling.

In the Senate, Trumbull responded to Johnson’s veto message point by point. Johnson had claimed that “[i]f it be granted that Congress can repeal all State laws discriminating between whites and blacks in the subjects covered by this bill,” it could “repeal … all state Laws discriminating between the two races on the subjects of suffrage and office” and prevent states from excluding Blacks from juries.114 To this, Trumbull responded that “the granting of civil rights does not, and never did … carry with it rights, or more properly speaking, political privileges.”115

What civil rights, then, did US citizens have? Trumbull answered that “[t]hey are those inherent, fundamental rights which belong to free citizens or free men in all countries … and they belong to them in all the States of the Union.”116 As he did before the veto, he invoked Blackstone, adopting Blackstone’s definition of “civil liberty” and stating that the rights of personal security, personal liberty, and property “belong[ed] to every citizen of the United States, as such, no matter where he may be.”117

Turning next to Kent’s Commentaries, Trumbull cited Kent’s favorable summary of Washington’s opinion in Corfield:


The privileges and immunities conceded by the Constitution of the United States were to be confined to those which were, in their nature, fundamental, and belonged of right to the citizens of all free Governments. Such are the rights of protection of life and liberty, and to acquire and enjoy property.118



With American citizenship, Trumbull reasoned, came federal “protection” of these rights at home and abroad in return for “allegiance”—the burdens of which had lately been imposed on “the father whose son was starved at Andersonville … the widow whose husband was slain at Mission Ridge … [and] the little boy who leads his sightless father through the streets.”119 It could not be that the federal government had the right to conscript citizens “to its defense, but ha[d] no right to protect the survivors or their friends in any right, whatever, in any of the states.”120

Trumbull also reiterated his belief that the Thirteenth Amendment conferred power on Congress “to protect the freedman in his rights that he should have authority to go into the Federal courts in all cases where a custom prevails in a State, or where there is a statute-law of the State discriminating against him.”121 Trumbull interpreted the Thirteenth Amendment to “authorize Congress to do whatever is necessary to protect the freedman in his liberty.”122

Overall, Republicans were remarkably consistent in defining civil rights and distinguishing them from political rights. They identified civil rights with the privileges and immunities of US citizenship and located their authority to protect civil rights in the Privileges and Immunities Clause, as well as in the Thirteenth Amendment. There was also no substantial disagreement that the rights listed in the Civil Rights Act or in the Freedmen’s Bureau Bill—a bill that Bingham had supported—were among the fundamental rights of citizens of the United States. The dispute was solely about the power of Congress to enforce these rights. Nor did any Republicans object to the identification of these fundamental rights with the “privileges and immunities” protected by Article IV.

Finally, when prominent Republicans invoked the Privileges and Immunities Clause as authority for the act, members of their party did not object on the ground that the former protected only sojourning citizens, whereas the act protected all citizens. In other words, no Republican—including John Bingham—invoked the “comity-only” conception of Article IV as a reason why Congress lacked power under the clause to protect the privileges and immunities of US citizens from being violated by their own state governments.

Bingham’s other constitutional objections were not widely shared and thus did not dissuade Republicans from enacting the Civil Rights Act of 1866. Nor did President Johnson’s constitutional argument dissuade Republicans from overriding his veto. Yet, these objections were enough to raise questions about whether the act—and subsequent civil rights legislation like it—would be sustained against inevitable legal challenges. Johnson’s opposition also raised concerns over whether the act would survive even modest changes in the political composition of Congress.

Democrats, of course, could be counted on to try to do away with the Civil Rights Act at the first opportunity. And moderate Republicans such as Bingham and Cowan could not be counted on to resist them. By the time that Congress overrode Johnson’s veto, Bingham had presented two drafts of an amendment that was designed to supply the federal power that he found lacking in the existing Constitution. Bingham’s proposal would empower Congress and the federal courts to enforce what he called “the bill of rights.” Johnson’s veto of the act a month later set the stage for extended consideration of what would become the Fourteenth Amendment.
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The Letter



Writing and Ratifying the Privileges or Immunities Clause


IF ANY ONE PERSON could be identified as the prime congressional mover behind what would become the Privileges or Immunities Clause, it would be Ohio Representative John Bingham—an extraordinary figure on whom scholars of the Fourteenth Amendment have rightly focused their attention. It was Bingham who first proposed what would become the Fourteenth Amendment, and the influence he exerted on its ultimate form is discernible in the midst of what was often a chaotic framing process.

In this chapter, we will track Bingham’s successive drafts of the clause. While this narrative is uncontroversial among Fourteenth Amendment scholars, readers may be unaware of it. It is commonly said that the Fourteenth Amendment was meant to constitutionalize the Civil Rights Act of 1866, and so it was—in part. But Bingham began pursuing a constitutional amendment well before the Civil Rights Act was enacted.


Framing and Explaining the Clause


Bingham’s First Draft

On December 4, 1865, President Andrew Johnson, having succeeded the slain Abraham Lincoln as president in April of that year, delivered his first annual message to Congress. While stressing the importance of states’ rights, he also invoked the authority of the Declaration of Independence to affirm the “equal right of every man to life, liberty, and the pursuit of happiness [and] to freedom of conscience.”1 Johnson insisted that, because of these preexisting rights, the powers of both the federal government and the states were limited: “With us this idea of limitation spreads through every form of administration—general, State, and municipal—and rests on the great distinguishing principle of the recognition of the rights of man.”2

Two days later, on December 6, Bingham used the occasion of Johnson’s message to propose a constitutional amendment:


Mr. Bingham … introduced a joint resolution to amend the Constitution of the United States so as to empower Congress to pass all necessary and proper laws to secure to all persons in every state of the Union equal protection in their rights [of] life, liberty, and property.3



On December 8, 1866, Bingham explained the need for his proposed amendment. He praised the president’s message, stating that “[t]he spirit, the intent, the purpose of our Constitution is to secure equal and exact justice to all men.”4 But he lamented that “in respect of white men as well as black men,” equal and exact justice had “failed.”5

Bingham denied that the Constitution itself was responsible for this failure. He urged legislators to read the Privileges and Immunities Clause of Article IV and explained that although “this guarantee of your Constitution applies to every citizen of every State of the Union,” it had been “disregarded” by Southern states that had expelled critics of slavery, notoriously including Samuel Hoar.6 After detailing systematic violations of “the absolute guarantees of the Constitution” by predominantly Southern states in preceding years, Bingham provided the following interpretation of the meaning of the Article IV clause:


“The citizens of each state (being ipso facto citizens of the United States) shall be entitled to all the privileges and immunities of citizens (applying the ellipsis ‘of the United States’) in the several States.” This guarantee is of the privileges and immunities of citizens of the United States in, not of, the several states. This guarantee of your Constitution applies to every citizen of every State of the Union; there is not a guarantee more sacred, and more vital in that great instrument.7



Raoul Berger and Charles Fairman belittled Bingham for his so-called “ellipsis theory” of the Privileges and Immunities Clause of Article IV.8 In Chapter 2, however, we saw that this same theory informed an 1844 decision by Ohio Supreme Court Justice Nathaniel Reed.9 To reiterate, Reed interpreted the clause to “mean[] that the residents of the several states, if they be citizens of the United States, shall be protected and defended … in the full enjoyment of all the rights to which they are entitled as citizens of the United States.”10 Those rights were “to be determined by a reference to the letter and spirit of our national constitution, and also to the general custom of other nations.”11 Rejecting the comity-only theory of the Privileges and Immunities Clause, Justice Reed reasoned that “the spirit and intention of [the clause] is, not to secure to the non-resident the same rights and indulgence with the resident in every state, but simply to secure to the citizen of the United States … the full enjoyment of all the rights of citizenship, in every state of the Union.”12

Reed and Bingham’s “ellipsis theory” of the Privileges and Immunities Clause read its text as consistent with the concept of national, as distinct from state, citizenship. This reading stressed the fact that the text referred to US citizens in the states, rather than citizens of the states. Although the text does not explicitly refer to citizens “of the United States,” Bingham maintained that this content was implied. On his rendition, therefore, the clause should be read as follows: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens [of the United States while] in the several States.” Thus read, the clause protects a set of fundamental “privileges and immunities of citizens of the United States” from infringement.

It is worth noting a few things about the wording of Bingham’s resolution. His “necessary and proper” language was evidently drawn from the Necessary and Proper Clause of Article I. We have seen that some Republicans agreed with Justice Story in Prigg v. Pennsylvania that the Necessary and Proper Clause empowered Congress to protect any of the rights included in the Constitution.

Furthermore, Bingham framed his resolution as a means of enforcing an existing constitutional guarantee that had lately been ignored. But the public meaning of his resolution’s language differed from what was eventually included in the Privileges or Immunities Clause in three respects. First, the resolution would have protected all “persons,” not merely citizens. In the actually enacted Fourteenth Amendment, all persons are guaranteed the due process of law and the equal protection of the laws, but the Privileges or Immunities Clause protects only citizens.

Second, the language of “equal protection” did not appear either in Article IV or anywhere else in the antebellum Constitution. In the actually enacted Fourteenth Amendment, it would become a provision (protecting all persons) distinct from the Privileges or Immunities Clause (which protected citizens). Third and finally, Bingham’s resolution referred not to “privileges and immunities” but to “rights.”13 The actually enacted Fourteenth Amendment also protects more than the privileges and immunities of US citizens—it protects as well the rights of all persons to the due process of law and the equal protection of the laws.

In sum, Section 1 of the actually enacted Fourteenth Amendment would expressly unpack many of the ideas compressed within Bingham’s first single-sentence resolution and separate them into distinct clauses. Moreover, as we will soon see, Section 1 as a whole would provide a more limited federal power than what Bingham initially proposed.

Bingham characterized his proposed amendment as a means of ensuring that “hereafter there shall not be any disregard of that essential guarantee of your Constitution in any state of the Union.”14 Being that the Privileges and Immunities Clause was the only “guarantee” to which Bingham had referred, it seems clear that Bingham presented his amendment as being tailored to enforce the rights secured by that clause. At the very least, then, he maintained that the Privileges and Immunities Clause of Article IV guaranteed to all US citizens the “equal protection in their rights to life, liberty, and property.”

Every one of Bingham’s examples of previous breaches of the Privileges and Immunities Clause is consistent with both a comity-only and a fundamental-rights reading of the clause. At one point, however, he seems clearly to go beyond comity to imply that states were barred from violating the fundamental rights of any US citizen. Besides alluding to Hoar’s expulsion, Bingham pointed out more generally that “[t]ime was … when it was entirely unsafe for a citizen of Massachusetts or Ohio … [who was] the avowed advocate of the foundation principle of the Constitution—absolute equality of all men before the law—to be found anywhere in the streets of Charleston or in the streets of Richmond.”15 His amendment, he said, would empower the federal courts to take cognizance of cases in which “the tribunals of South Carolina [do] not respect the rights of citizens of Massachusetts under the Constitution of their common country.”16

We need not settle on a comprehensive understanding of Bingham’s pregnant proposal, as it would soon give birth to other formulations.



Bingham’s Second Draft

The Joint Committee on Reconstruction revised Bingham’s first draft several times. The committee ultimately reported the following language on February 10:


The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each state all privileges and immunities of citizens in the several states; and to all persons in the several States equal protection in the rights of life, liberty, and property.17



This language was suggested by Bingham, who had moved successfully to substitute it for a different draft that would have “secure[d] to all persons in every State full protection in the enjoyment of life, liberty, and property” and “to citizens of the United States in every State the same immunities, and equal political rights and privileges.”18

Bingham’s new language clearly covered more than did the Privileges and Immunities Clause of Article IV. Bingham’s motion included parenthetical references to the two provisions in the existing Constitution that he sought to empower Congress to enforce by adopting this language:


The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each state all privileges and immunities of citizens in the several states (Art. 4, Sec. 2); and to all persons in the several States equal protection in the rights of life, liberty, and property (5th amendment).19



In his introductory speech, Bingham stated that this proposal would “arm the Congress with the power to enforce the bill of rights as it stands in the Constitution today.” This sentence has generated a great deal of controversy concerning both Bingham’s thinking and the meaning of the Fourteenth Amendment. This controversy centers on whether the label “the bill of rights” did not mean then what it means today.

In separate works, historian Pauline Maier, political scientist Michael Douma, and legal scholar Gerard Magliocca have contended that it was not until sometime in the twentieth century that it became conventional to refer to the first eight or ten amendments as “the Bill of Rights.”20 According to their research, before then, the first eight or ten amendments to the Constitution were usually referred to simply as “amendments.” The label “the bill of rights” had no standard usage and could be used in a variety of ways. Even as late as 1880, Webster’s Dictionary of the English Language defined “bill of rights” as follows:


[A] summary of rights and privileges claimed by a people. Such was the declaration presented by the Lords and Commons of England to the prince and princess of Orange in 1688. In America, a bill or declaration of rights is prefixed to most of the constitutions of the several states.21



The first eight amendments are conspicuously absent from this definition.

Debate on the public meaning of “bill of rights” circa the framing of the Fourteenth Amendment is ongoing. Kurt Lash has argued that “bill of rights” did carry a settled, ten-amendments-only meaning by 1868.22 Nothing about our thesis is affected by the outcome of this debate. We raise it only to stress that when that label appears in nineteenth-century sources, care must be taken to contextualize it. In this context, it is particularly relevant to how we interpret statements by John Bingham, which some scholars have disparaged as reflecting his confusion.23

With this debate in mind, we can see from the following passage of his explanatory speech that Bingham at this stage was not using the phrase “the bill of rights” the way we would today. Referring to critics of his proposal, he continued:


Gentlemen admit the force of the provisions in the bill of rights, that the citizens of the United States shall be entitled to all the privileges and immunities of citizens in the several States, and that no person shall be deprived of life, liberty, or property without due process of law; but they say, ‘We are opposed to its enforcement by an act of Congress under an amended Constitution, as proposed.’ … Why are gentlemen opposed to the enforcement of the bill of rights, as proposed?24



Bingham clearly claimed that the label “the bill of rights” encompassed both the Fifth Amendment’s Due Process of Law Clause and the Privileges and Immunities Clause. Later, in the course of discussing this language, he repeated that he sought only to arm Congress to enforce “the bill of rights”—that his proposal “hath that extent—no more.”

Likewise, Bingham emphasized that his language was taken directly from the existing Constitution and thus did not impose any new limits on state power—it only gave Congress more power to ensure that state officials adhered to their constitutional oaths:


Every word of the proposed amendment is to-day in the Constitution of our country, save the words conferring the express grant of power upon the Congress of the United States. The residue of the resolution, as the House will see by a reference to the Constitution, is the language of the second section of the fourth article, and of a portion of the fifth amendment adopted by the First Congress in 1789 and made part of the Constitution of the country.… [I]t has been the want of the Republic that there was not an express grant of power in the Constitution to enable the whole people of every state, by congressional enactment, to enforce obedience to these requirements of the Constitution.… The House knows, sir, the country knows, the civilized world knows, that the legislative, executive, and judicial officers of eleven States within this Union within the last five years, in utter disregard of these injunctions … have violated in every sense of the word these provisions of the Constitution of the United States, the enforcement of which are absolutely essential to American nationality.25



At issue here is not how others may have used the phrase “the bill of rights,” but what John Bingham meant when he used the phrase. This portion of Bingham’s speech further underscores that by “the bill of rights” he was not referring to the first eight or ten amendments, but to “these provisions of the Constitution”: the Privileges and Immunities Clause of Article IV and the Due Process of Law Clause.

Despite the assurance that the scope of Bingham’s second proposal was limited to enforcing existing constitutional guarantees, Democrats nonetheless denounced what they described as an intrusion on states’ reserved rights. Republicans, too, were skeptical, for diverse reasons. Conservative Republicans complained that Bingham’s second draft granted Congress too much power.

Robert Hale of New York described the proposed amendment as a “grant of power in general terms … to legislate for the protection of life, liberty, and property, simply qualified with the condition that it shall be equal legislation.”26 That is, Hale thought Congress would be empowered by the language of equal protection to take over states’ reserved police powers. Because Hale apparently thought the states were already forbidden to violate “the bill of rights,”27 Bingham’s second draft was unnecessary as well as dangerous to federalism.

Bingham responded to Hale by citing Barron for the proposition that “the power of the Federal Government to enforce in the United States courts the bill of rights under the articles of amendment to the Constitution had been denied,” so that his amendment was indeed necessary.28 Bingham here specified that the bill of rights to which Hale was referring was “the bill of rights under the articles of amendment.” But that is not the same “bill of rights” to which Bingham was earlier referring.29 (By the way, Chief Justice Marshall’s opinion for the Court in Barron does not refer to the first ten amendments, which he held applied only to the federal government, as “the bill of rights.”)

Bingham also dismissed Hale’s concerns about federalism. Bingham denied that “any state … reserved to itself the right … to withhold from any citizen of the United States within its limits … any of the privileges of a citizen of the United States.” And he questioned how “the right of a State [could] be impaired” by empowering Congress to enforce the clause that recognized those privileges.30

While Radical Republicans shared Hale’s concern that Bingham’s second draft granted Congress too much power, at the same time they also worried that it did not do enough to limit state power. Giles Hotchkiss of New York emphasized his “desire to secure every privilege and every right to every citizen in the United States that [Bingham] desires to secure.”31 But, he worried that Bingham’s language was ill-suited to achieve them:


As I understand it, [Bingham’s] object in offering this resolution and proposing this amendment is to provide that no state shall discriminate between its citizens and give one class of citizens greater rights than it confers upon another. If this amendment secured that, I should vote very cheerfully for it today, but as I do not regard it as permanently securing those rights, I shall vote to postpone its consideration until there can be a further conference between the friends of the motion, and we can devise some means whereby we shall secure those rights beyond a question.32



To Hotchkiss, Bingham responded that his amendment would not empower Congress to, as Hotchkiss put it, enable “rebel laws to govern and be uniform throughout this Union” but merely provided for the enforcement of existing constitutional guarantees.33 This did not satisfy Hotchkiss, who insisted on the need for an amendment that would “secure beyond question what [Bingham] desired to secure,” lest a future “rebel” Congress deprive both “the black man [and] the white man” of “equal rights.”34

Bingham had some supporters. Among them was Representative Frederick Woodbridge, who stated that “four million separate chattels … have become in an hour living, thinking, responsible beings, and citizens of the United States” and called on Congress to discharge its duty to “provide for those people.”35 Bingham’s amendment, he claimed, “merely gives the power to Congress to enact those laws which will give to a citizen of the United States the natural rights which necessarily pertain to citizenship.”36

Woodbridge stated that Congress would be empowered to protect “a citizen of the United States, in whatever state he may be.”37 This would not “destroy the sovereignty of a State, if such a thing exists” but only “keep[] whatever sovereignty it may have in harmony with a republican form of government and the Constitution of the country.”38 Woodridge read Bingham’s language as empowering Congress to secure citizens’ fundamental rights and to protect them against parochial discrimination—to “enable Congress to give all citizens the inalienable rights of life and liberty, and to every citizen in whatever State he may be that protection to his property which is extended to other citizens of the State.”39

Another supporter, Representative William Kelley, took the view that “all the power this amendment will give is already in the Constitution” but stated that he was “persuaded that it will yet be quickened and called into action” by the amendment, which would “more explicitly empower Congress.”40 He noted that “there are those, and some of them on this side of the House, who doubt that the powers to be imparted by it are already to be found in the Constitution.”41 Significantly, Kelley opined that the “right of franchise” was “property” that would be protected by the amendment—indeed, “to the American citizen, the dearest property he owns.”42 He seems to have been the only supporter who identified the latter as being among the rights of citizenship at this time.

Almost without exception, Republicans who discussed the amendment at length either did not clearly take either a fundamental-rights or a comity-only view or they interpreted it to protect the fundamental rights of all US citizens, both in their home states and in states that they were visiting. The sole exception was Hiram Price, who clearly took a comity-only view. According to Price, Bingham’s amendment “mean[t] simply this: if a citizen of Iowa or a citizen of Pennsylvania has any business, or if curiosity has induced him to visit the State of South Carolina or Georgia, he shall have the same protection of the laws there that he would have had had he lived there ten years.”43

But Price conceded three times that he was “not a constitutional lawyer.” He said that he “came to [his] conclusion” because “for the last thirty years a citizen of a free State dared not express his opinion on the subject of slavery in a slave state.”44 That he was the only Republican to express such a view underscores the degree to which Republicans had moved on from the comity-only interpretation that had been adopted by antebellum courts.

Bingham’s second draft thus faced opposition in committee not only from Democrats but from conservative Republicans. To avoid defeat, he postponed its consideration. In the meantime, the Joint Committee began work on yet another draft.



Bingham’s Third Draft

On March 13, 1866, Congress enacted the Civil Rights Act. Shockingly, President Andrew Johnson vetoed both the act and the Freedmen’s Bureau Bill, thus making plain his determined opposition to Reconstruction. Although Republicans swiftly overrode the veto, it became clear that Congress now needed to do more than pass a statute that could later be invalidated by a court or repealed by a future Congress when the Southerners returned. This development paved the way for Bingham’s third draft of the Fourteenth Amendment.

The Joint Committee on Reconstruction revisited the Fourteenth Amendment on April 10. The first text to be considered emerged from a proposal by former Indiana Congressman Robert Dale Owen. Section 1 of this proposal provided that


[n]o discrimination shall be made by any state, nor by the United States, as to the civil rights of persons because of race, color, or previous condition of servitude.45



Bingham quickly suggested the following amendment:


Nor shall any State deny to any person within its jurisdiction the equal protection of the laws, nor take property for public use without just compensation.46



After his amendment was defeated—possibly because of concerns about whether it would limit the confiscation of Confederate property—Bingham voted in support of Owen’s proposed language.47

Later that day, however, he proposed language that would not amend but instead replace Owen’s Section 1. It should look familiar:


No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.48



Thus, John Bingham was the framer of the language that was actually adopted.

For a short time, Bingham’s language was put at the end of the draft amendment in addition to Owen’s nondiscrimination proposal. Apparently at least some members of the committee saw these proposals as distinct. One weak inference that might be drawn from this is that it is a mistake to limit the provisions of Bingham’s language, now in Section 1, to discrimination based on race—a limitation that is not in the text itself. (We will return to the significance of this drafting sequence in Part III, when we discuss the original meaning of the “equal protection of the laws.”) For whatever reason, eventually, Bingham’s proposal would replace Owen’s as Section 1. It is possible that his provision came to be thought to subsume rather than supplement Owen’s. We do not know.

It was this Section 1 that would emerge from committee. Except for the Citizenship Clause that would be added later on the motion of Jacob Howard, it is otherwise identical to the Section 1 that was ratified into law on July 28, 1868. Although Republicans were able to override Johnson’s veto of the Civil Rights Act, they were unable to muster the two-thirds majority required to override his veto of the Freedmen’s Bureau Bill. Because constitutional amendments also require a two-thirds majority, it was clear that no such amendment would be sent to the states for ratification without moderate and conservative Republican support.49

Bingham’s third draft differed in two major ways from his second. First, it is phrased as a restriction on the states rather than a grant of power to Congress. Second, it departed from the language of the Privileges and Immunities Clause of Article IV so as to express Bingham’s ellipsis theory. It referred to the “privileges or immunities of citizens of the United States,” rather than the “privileges and immunities of citizens in the several states.” After a flurry of votes in which it was adopted, rejected, and readopted, in that order, Bingham’s language cleared the committee.

The precise significance of the differences between the public meanings of the second and third versions warrants further exploration. In presenting his amendment to the House on May 10, Bingham emphasized that it took “from no State any right that ever pertained to it” and stated that it would “not give … the power to Congress of regulating suffrage in the several States.”50 What it would do was “supply” a “want … in the Constitution of our country” for “the power in the people, the whole people of the United States … to do that by congressional enactment which hitherto they have not had the power to do.”51 Bingham said that the amendment would empower the federal government to “protect by national law the privileges and immunities of all the citizens of the Republic and the inborn rights of every person within its jurisdiction whenever the same shall be abridged or denied by the unconstitutional acts of any State.”52

Bingham enumerated a handful of specific rights that he claimed were “privileges of a citizen of the United States.” The first two were “[t]he franchise of a federal elected office” and “the elective franchise for choosing Representatives in Congress or presidential electors.”53 Shortly after so identifying them, however, Bingham stated that his amendment “d[id] not give, as the second section shows, the power to Congress of regulating suffrage in the several states.”54 Perhaps Bingham was simply reaffirming his belief that suffrage was a privilege of citizenship, while reassuring listeners that Section 2 expressly exempted this privilege from being protected by the amendment, so not to worry. It is otherwise difficult to reconcile these seemingly conflicting claims, and we do not claim to have succeeded in the attempt.

Bingham also identified (1) the right to “be protected in life, liberty, and property”; (2) the right to be free from “cruel and unusual punishments”; and (3) the right to “bear true allegiance to the Constitution and laws of the United States” as “privileges and immunities of citizens in the several States.”55 He did not articulate any criteria for identifying them as such. Bingham stated that the imposition of cruel and unusual punishments was “contrary to the express letter of [the] Constitution.”56 But, of course, neither a generalized right to protection in life, liberty, and property—as distinct from a right to due process of law prior to the deprivation of one’s life, liberty, or property—nor a right to bear true allegiance is part of the semantic content of the constitutional text. Bingham did not pretend to derive either right from the text.

Another explanation of Section 1’s public meaning was provided to the House by Representative Thaddeus Stevens. Stevens lamented that Section 1 “f[ell] short of [his] wishes”—which included voting rights—but stated that “it is all that can be obtained in the present state of public opinion.”57 He said that Section 1 “allow[ed] Congress to correct the unjust legislation of the States, so far that the law which operates upon one man shall operate equally upon all.”58 He provided several examples of the ways in which Section 1 would do so: guaranteeing equality in access to legal redress, equality in respect of testimonial rights, and equality in respect of criminal punishment for the same offenses.59

Stevens conceded that it was “partly true” that the Civil Rights Act of 1866 already guaranteed such equality. But he then pointed out that “a law is repealable by a majority” and predicted that the Civil Rights Act would be repealed “the first time the South with their copperhead allies obtain the command of Congress.”60 In brief, according to Stevens, Section 1 answered Hotchkiss’s objections to Bingham’s second draft by providing a more permanent security to these rights.

Unfortunately, Stevens did not clearly distinguish between Section 1’s various components. Therefore, it is uncertain whether he thought the Privileges or Immunities Clause, the Due Process of Law Clause, or the Equal Protection of the Laws Clause, or all three together guaranteed the equality of which he spoke, or that anyone who listened to or read his statement would have understood him to be taking a position on the subject.



Jacob Howard’s Explanation of Privileges or Immunities

Jacob Howard’s presentation in the Senate was far more extensive and spoke more directly to the public meaning and purposes of particular provisions. Moreover, Howard was speaking as the Senate sponsor of the amendment, and his remarks were widely disseminated in newspapers—some of which dubbed it the “Howard Amendment.” For all these reasons, we consider Howard’s speech more probative of the ratified amendment’s public meaning than any other congressional speech concerning Section 1 and will discuss it separately and at some length.

According to Howard, the “privileges or immunities” of US citizens consisted of two categories of “fundamental guarantees.”61 In the first category were “the privileges and immunities spoken of in the second section of the fourth article of the Constitution.”62 To identify these, Howard read from Justice Bushrod Washington’s opinion in Corfield63—including the passage about voting rights.

Howard then located a second category of fundamental rights: “To these privileges and immunities, whatever they may be—for they are not and cannot be fully defined in their extent and precise nature—to these should be added the personal rights guarantied [sic] and secured by the first eight amendments of the Constitution.”64 After providing a nonexhaustive list65 of those enumerated personal rights, Howard summarized his understanding of the two categories of “privileges or immunities”: “Now, sir, here is a mass of privileges, immunities, and rights, some of them secured by the second section of the fourth article of the Constitution, which I have recited, some by the first eight amendments of the Constitution.”66 (Notice that in neither reference to “the first eight amendments” does Howard call them “the bill of rights.”)

Howard then explained that an amendment was necessary to protect both sets of fundamental rights because, at present, “[t]hey d[id] not operate in the slightest degree as a restraint or prohibition on state legislation.”67 So, “[t]he great object of the first section of this amendment is … to restrain the power of the States and compel them at all times to respect these fundamental guaranties.”68

Christopher Green has examined Howard’s handwritten notes for this speech for some additional context of his published remarks. Howard’s reference to “the first eight amendments” was apparently inserted into his speech as an additional passage—suggesting he originally was going to refer only to Corfield rights. Then, after the inserted pages 2a and 2b, page 3 of Howard’s notes continues: “By the first clause, each state is prohibited from restricting these fundamental civil rights of citizens, whatever may be their nature and extent.”69

Assuming page 3 was originally written to follow page 2, on which Corfield is discussed, Howard was referring to the rights in Corfield as “these fundamental civil rights of citizens.” This inference is strengthened by his qualifying phrase, “whatever maybe their nature and extent,” which in the published version of the speech is explicitly a reference to Corfield rights. Indeed, at least one newspaper reported on Howard’s speech as if his discussion concerned only Corfield rights.70

With respect to this “mass,” Howard lamented in his floor speech that “the course of decision of our courts is … that all these immunities, privileges, rights, thus guarantied by the Constitution or recognized by it” did not “operate in the slightest degree upon State legislation.”71 He further explained that no such power had yet been “granted to Congress” to enforce these guarantees and that it was “necessary, if they are to be effectuated and enforced … that additional power should be given to Congress to that end.”72

Howard then recited the language of what would become Section 5 of the Fourteenth Amendment: “The Congress shall have the power to enforce by appropriate legislation the provisions of this article.”73 He described this as “a direct affirmative delegation of power to Congress to carry out the principles of all these guarantees.”74 Section 1 “d[id] not, of itself, confer any power on Congress.”75 By enacting Section 5, Republicans declined to rely on the capacious reading of the Necessary and Proper Clause adopted by the Court in Prigg v. Pennsylvania.

In sum, Howard claimed that the Privileges or Immunities Clause would protect the “civil rights” enumerated in the Civil Rights Act in two ways: (1) by empowering Congress to protect them under Section 5 and (2) by protecting these rights judicially in the event that the act was repealed by a future Congress.

Howard took care to emphasize that Section 1 did not give voting rights to anyone. As we have repeatedly noted, in Corfield, Justice Washington had identified “the elective franchise” as among the privileges and immunities of citizens in the several states. Lest his heavy reliance on Washington’s opinion be taken to imply that Section 1 would confer the right to vote, Howard canceled that implication in the very same speech.

The right of suffrage, Howard stated, was not “in law, one of the privileges or immunities thus secured by the Constitution.”76 Why not? Because it “is merely the creature of law” and had never been “regarded as one of those fundamental rights lying at the basis of all society and without which a people cannot exist except as slaves, subject to a despotism.”77 That is, suffrage was not a privilege or immunity of national citizenship because it was neither a natural right, nor was it deemed essential to securing one’s natural rights when in civil society.

The two Republicans who spoke most specifically about the Privileges or Immunities Clause were Bingham in the House and Howard in the Senate. They agreed that it did not confer a general, personal right to suffrage. Howard did so by omitting the right to suffrage from his summary of privileges and immunities, as did the vast majority of Republicans. As a dissenter from this consensus, Bingham did so, perhaps, by pointing to Section 2’s qualification of the scope of protection afforded to this privilege—although he also seemed to allow that particularly extreme instances of disenfranchisement might trigger the clause. They also agreed that at least some rights that were enumerated in the constitutional text would be protected by the clause.

Howard added the “personal rights” contained in the first eight amendments to his “mass” of “privileges, immunities, [and] rights.”78 He specifically listed:


the freedom of speech and of the press; the right of the people peaceably to assemble and petition the Government for a redress of grievances, a right appertaining to each and all the people; the right to keep and bear arms; the right to be exempted from the quartering of soldiers in a house without the consent of the owner; the right to be exempt from unreasonable searches and seizures, and from any search or seizure except by virtue of a warrant issued upon a formal oath or affidavit; the right of an accused person to be informed of the nature of the accusation against him, and his right to be tried by an impartial jury of the vicinage; and also the right to be secure against excessive bail and against cruel and unusual punishments.79



The preceding “such as” indicated that this list of enumerated personal rights was illustrative, not exhaustive. For his part, as we have seen, Bingham mentioned the due process of law and the right to be free from cruel and unusual punishments.

Finally, Bingham and Howard agreed that at least some unenumerated rights would be protected by the clause. Howard’s recitation of Justice Washington’s Corfield opinion committed him to the proposition that rights of that “character”—with the exception of the franchise, which Howard specifically disclaimed—would “probably” be covered, including such unenumerated rights as the right to be free from discriminatory taxation. Bingham, for his part, mentioned a right to bear true allegiance to the federal government. Without question, neither man denied that the Privileges or Immunities Clause would protect unenumerated rights.

By referring several times to “the bill of rights,” Bingham effectively put his colleagues on notice that any rights that he associated with “the bill of rights” would be covered. He would not express an understanding that “the bill of rights” encompassed only the first eight amendments, however, until five years later—a subject to which we will return.80




Ratifying the Fourteenth Amendment

The constitutional text was sent to the states for ratification on January 30, 1867. Most subsequent discussion of the amendment was focused on Section 3, which disqualified former Confederates and those who gave aid and comfort to rebels from holding civil or military office.81 But Section 1 did receive a good deal of attention, as did the Privileges or Immunities Clause in particular. The discussion of the public meaning of the clause largely took place at a high level of generality, with supporters claiming that the Privileges or Immunities Clause merely guaranteed “equal civil rights” and opponents claiming that it gave the federal government authority to grant anything that Republicans deemed valuable to Blacks.


Examples and Criteria of Privileges or Immunities

Christopher Green has usefully divided ratification evidence into two general categories: (1) examples of the privileges and immunities of citizenship and (2) criteria used to identify the privileges and immunities of citizenship.82 We would, however, classify the available evidence slightly differently. We have identified six prominent kinds of examples of privileges or immunities of US citizenship:


	civil rights protected by the Civil Rights Act of 1866;

	rights protected by the first eight amendments, including First Amendment rights to the free exercise of religion, freedom of speech, freedom of the press, and freedom of assembly; Second Amendment rights to bear arms; and Fifth Amendment rights to due process of law;

	rights protected by other constitutional provisions, including the right to habeas corpus;

	rights specifically mentioned in Corfield;

	political rights, especially the right to vote, but also including the right to sit on juries and to hold office; and

	rights to be free from various kinds of racial discrimination, including exclusion from quasi-monopolistic institutions and services such as common schools and street cars.



We have identified seven different criteria for identifying privileges or immunities of US citizenship:


	rights to equal treatment in respect of civil rights;

	natural rights;

	civil rights as distinguished from “political” or “social” rights;

	whatever civil and political rights are at a given time enjoyed by white men;

	whatever rights are extended by a particular state to its own citizens;

	any rights that the federal government deems fit to confer on US citizens; and

	all rights that are commonly extended to citizens by the states generally.



Some of these examples and criteria were put forward in obvious bad faith. For instance, Democrats frequently claimed that Section 1 would compel Black suffrage. We have seen that Howard specifically denied this in presenting Section 1 to the Senate.83 And during the ratification process, even the most radical of Republicans publicly insisted that voting rights were not among the privileges of citizenship secured by Section 1. This included Thaddeus Stevens, who deemed voting rights as essential to citizenship, if not more so, than any uncontroversial civil rights and who continued to demand their extension to Blacks.84 Claims that the Privileges or Immunities Clause would give the federal government a blank check to extend rights to citizens also represented patent distortions of the Republican project.

A substantial minority of Republicans in the Thirty-Ninth Congress did believe that the right to vote was among the privileges of national citizenship and, more generally, believed that civil rights and political rights were both essential to national citizenship. Their views are significant to the public meaning of the clause because they bemoaned that meaning for its failure to include political rights. These members included Thaddeus Stevens, James Garfield, Thomas Eliot, and William Stewart.85

Outside of Congress, supporters of the Fourteenth Amendment frequently pointed out that neither women nor children could vote, despite uncontroversially being citizens.86 In contrast, Frederick Douglass campaigned against the proposed amendment on the ground that Section 2 denied what Section 1 appeared to declare—namely, that Blacks were entitled to all of the privileges and immunities of national citizenship, which included the right to vote.87 While Bingham was prepared to support the amendment despite this lack of protection for what he too considered to be a privilege of citizenship, Douglass was not. Yet, Douglass nevertheless shared the bottom line that the original meaning of the Fourteenth Amendment did not protect the right of suffrage.

The debate over the elective franchise is revealing in another way. Against the claim by some scholars that privileges or immunities were limited to rights enumerated in the text, there is a very large dog that did not bark. When responding to Democratic claims that the Fourteenth Amendment would secure voting rights, Republicans never argued that only rights enumerated in the Constitution were privileges of citizenship. Such a response, if generally thought to be true, would have disposed of the objection.

Nor, indeed, did any Republicans unambiguously use enumeration as a criterion for identifying the privileges of citizenship prior to the amendment’s ratification. This is why we include enumerated rights on our list of examples of privileges or immunities, but not on our list of criteria for identifying such rights. “All and only enumerated rights” was never a criterion anyone employed for identifying the privileges and immunities of citizens of the United States.

True, Republicans produced numerous lists of rights they believed would be covered by the proposed amendment. And certain of those rights were textually enumerated. But these lists often enumerated different rights and either (a) did not purport to be exhaustive; (b) did purport to be exhaustive, but conspicuously omitted other enumerated rights; or (c) used criteria other than textual enumeration to explain why the listed rights qualified as privileges of citizenship.

Consider, for example, a March 1867 report of the majority of the Massachusetts Committee on Federal Relations. The report voiced disapproval of Section 1 on the ground that it was “difficult to see how [its] provisions differ from those now existing in the Constitution.”88 After quoting the Privileges and Immunities Clause, the Guarantee Clause, and the First, Second, Fifth, Sixth, and Seventh Amendments verbatim, the report stated that it was “difficult to conceive how the provisions above quoted, taken in connection with the whole tenor of the instrument, could have been put into clearer language” and asserted that “these provisions cover the whole ground of section first of the proposed amendment.”89 “The provisions quoted above” included rights not enumerated in the first eight amendments and excluded other rights that were enumerated there.

By contrast, Republicans often claimed that the Privileges or Immunities Clause would secure a broader set of rights than those enumerated in the first eight amendments: namely, civil rights that were associated with national citizenship. Rights enumerated in the text of the Constitution, rights enumerated in the text of the Civil Rights Act, rights enumerated in the text of Corfield, and rights that were not enumerated in Corfield might all meet this criterion.



Protecting Civil Rights Substantively or Solely against Discrimination?

Republicans, however, also often spoke of equal civil rights or equality before the law. It is therefore necessary to consider the possibility that they did not understand the Privileges or Immunities Clause to substantively secure the fundamental civil rights they identified as associated with citizenship; that the clause ensured only that whatever rights were secured for some citizens would be secured for all other similarly situated citizens. Republican claims that the Privileges or Immunities Clause secured rights listed in the Civil Rights Act of 1866 can help here.

By overriding President Johnson’s veto, a supermajority of Republicans in the Thirty-Ninth Congress expressed their belief that the Civil Rights Act of 1866 was constitutional. But the consistency with which Republicans publicly stated that the Privileges or Immunities Clause would place the 1866 act beyond constitutional doubt is striking.90 Therefore, the following proposition is worth highlighting: Any account of the clause’s public meaning must be able to explain why Republicans believed that the language of “privileges or immunities of citizens of the United States” would remove any constitutional doubt about the 1866 Act.

The Civil Rights Act is conventionally read as solely prohibiting discrimination with respect to the civil rights specified in the act.91 This reading relies on the act’s requirement that all citizens enjoy the “same right[s]” to make and enforce contracts, to sue, be parties, and give evidence, and so on, “as [are] enjoyed by white citizens.”92 This requirement might seem to allow for the possibility that it would be constitutional for a state to prevent white citizens from enjoying one or all of the specified rights and thereby relieve itself of any obligation to ensure that Blacks enjoyed those rights. Under these circumstances, all would “enjoy[]” the “same right[s].”

But was the Civil Rights Act limited to barring nondiscrimination in this way? The possibility that a state would thus deny any of the rights specified in the Civil Rights Act to all of their citizens (so as not to deny them only to the freedmen or Republicans) does not appear to have been actively considered by anyone during discussions of the act. Perhaps such state action was deemed so unlikely that legislators did not consider it worth their time to safeguard citizens against it. Perhaps legislators were content that an equality-only Civil Rights Act would indirectly secure fundamental rights because they were confident that no state would deny the specified rights to white citizens.

On the other hand, “as is enjoyed by white citizens” might have expressed in 1868 only the social fact that white citizens were enjoying the specified rights. Going forward, states might be forbidden to deny those rights currently “enjoyed by white citizens” to anyone. On this reading, “as is enjoyed by white citizens” was a means of identifying fundamental rights in the positive law of states that were discriminating against Blacks.

Suppose Republicans had said, “Let’s write a bill protecting the fundamental rights of Blacks” and someone responded, “What are those fundamental rights?” Their reply was: “Well, they are just the fundamental rights now enjoyed by white citizens!” In other words, “as is enjoyed by white persons” may well have provided a discernable criterion by which fundamental rights, privileges, or immunities of citizenship could be identified in the positive law of 1866—most pertinently, the law of the Southern states at which the Civil Rights Act was primarily aimed. But how do we know which reading is the correct one?

Consider that the language “as is enjoyed by white citizens” was not part of Wilson’s original proposal. It was added via amendment later. Comparing the original to the amended language enables us to appreciate its potential public meaning and purpose:


shall have the same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.

shall have the same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.93



The original language declares that all citizens are to “have” certain rights; that everyone’s rights are to be “the same”; and that everyone is to be subject to “like” impositions “and to no other.” The amended language introduces what might appear to be a contingency: the enjoyment of the listed rights by a subset of the citizenry. If “white citizens” did not enjoy the specified rights in a given state, perhaps no one in that state would be entitled to enjoy them. This was not, however, the explanation offered by Wilson for the amendment.

In response to a query by Representative Columbus Delano, Wilson explained that concerns had been expressed that the unqualified language would “confer[] the right of being jurors” on all citizens:


[T]he reason for offering [the amendment] was this: it was thought by some persons that unless these qualifying words were incorporated in the bill, those rights might be extended to all citizens, whether male or female, majors or minors.94



That is, Wilson sought to clarify that, by providing that all citizens would have the “same right” to make and enforce contracts, and so on, the act would not obliterate distinctions between citizens that were not related to race and that were still accepted as reasonable. “White citizens” had “enjoyed” those rights subject to reasonable regulation, and these regulations would not change.

In particular, under existing law, white women could not sit on juries. And, as Justice Joseph Bradley took pains to explain five years later in his now infamous concurring opinion in the 8-1 decision in Bradwell v. Illinois, (nearly) every man then thought the laws of coverture were “reasonable.” Representative Delano responded that he had “no doubt” that the amendment was introduced for the reason stated by Wilson.95

Wilson’s apparent assumption that it would be reasonable to regulate access to the jury box by excluding women from juries entirely is repugnant, and we will soon consider its relevance to Bradwell. But it does suggest that “as is enjoyed by white citizens” provided a positive-law criterion to identify the substantive scope of the fundamental rights protected; it was not imposing a “discrimination-only” limitation on the act. After all, we today accept the fact that minors cannot sit on juries, and Wilson explained that the language “as is enjoyed by white citizens” was similarly aimed at preserving what he considered a reasonable regulation of the privilege of jury service.

Consistent with this reading, neither Wilson nor anyone else in the House claimed that the additional words would give states latitude to deny civil rights to white citizens and thereby to justify denying them to all citizens—a tactic recalcitrant Southerners would later employ. In the Senate, Trumbull stated that he “d[id] not think they alter[ed] the bill” and that “the bill would be better without them.”96 Moreover, Republicans did not seek to ensure that Blacks enjoyed a lowest common denominator of white rights. We have already seen that the states they sought most to constrain had been hostile to white citizens who opposed slavery before the Civil War and who opposed revanchist white supremacy after Appomattox. For example, all whites were equally forbidden to speak against slavery. Republicans sought to ensure that all citizens—white and black—enjoyed fundamental civil rights.97 The fundamental-rights reading of the Civil Rights Act is consistent with the text and fits this original purpose better than the discrimination-only alternative.

John Harrison has focused attention on Representative Samuel Shellabarger’s statement that the act “neither confers nor defines nor regulates any right whatever” but, rather, “require[s] that whatever of these enumerated rights and obligations are imposed by State laws shall be for and upon all citizens alike without distinctions based on race or former condition in slavery.”98 Harrison reads Shellabarger as affirming that “the states would remain free to create whatever rights they pleased, as long as they gave them to all citizens.”99

But Shellabarger delivered that statement during a speech in which he stated that “the right of petition and the right of protection in such property as is lawful for that particular citizen to own” were among the “indispensable rights of American citizenship.” He identified the rights listed in the Civil Rights Act as rights that the federal government “must” protect in return for the “service and allegiance” it demands from citizens.100

The examples Shellabarger gives of rights that the federal government could not guarantee without “invad[ing] the rights of the states” were testimonial and contractual rights, which he apparently believed could reasonably be denied to married women and minors.101 Like Wilson, Shellabarger is best read as stressing that the Civil Rights Act would not displace what he deemed reasonable distinctions that were not tied to race. He was not representing that states were free to confer—or deny—whatever civil rights they please, so long as they conferred or denied them on all.

Does this mean that all states are required to protect property, contract, and evidentiary rights in precisely the same way? If so, it would seem that federalism had not merely been revised but obliterated; the most minute details of state regulation of individual rights would be nationalized. But to insist that states secure the same rights is not to require them to do so through the same means. No one seriously contends that every state must regulate speech in the same way because the Fourteenth Amendment guarantees the freedom of speech everywhere.

To be sure, however, we must take care in specifying the balance struck between ensuring a national commitment to fundamental rights of citizenship and accommodating local variation in rights regulation. In Chapter 7, we will present the evidence showing that there were two sources of civil rights protected by the Privileges or Immunities Clause. The first are those civil rights that protect, both directly and indirectly, the natural rights one has in the state of nature. The second are civil rights to equal access to the post-political goods that the state need not, but may still choose to, provide its citizenry.

The first set of rights is not optional. These rights must be provided (equally) to everyone. The latter set of rights is optional. But while these rights may be denied to all, they may not be given to some and denied to others. Harrison’s interpretation of the Privileges or Immunities Clause is accurate with respect to the second of these categories of civil rights but not the first. The failure to acknowledge these two distinct sources of civil rights has thus led to much confusion in interpreting the evidence.

Claims that the Privileges or Immunities Clause secured to Blacks the “same rights” as white citizens or “equal privileges” to those enjoyed by white citizens or that it secured “equal rights” for all citizens should be scored in favor of an equality-only understanding of the clause only after careful investigation of the specific context in which those claims were advanced. Here’s what we mean.

The author of a July 23, 1868, editorial in the West Virginia Wheeling Daily Intelligencer stated that the Privileges or Immunities Clause would ensure that “[c]itizens … have the same rights everywhere, and they are placed beyond the reach of sectional fanaticism.”102 At first blush, the “same rights” language might seem to express an equality-only view of the clause’s coverage. Yet the editorial also describes the clause as a “complete guarantee of civil rights everywhere,” which “renders null and void any local law infringing the freedom of speech, or of the press, forbidding the settlement of any race or color, & c.”103 We have, then, not an equality-only view but a fundamental-rights view, according to which all citizens are equally entitled to enjoy the same fundamental rights.

Still, a few editorialists do appear to have understood the clause to guarantee only equal enjoyment of the rights extended to citizens under state law at any given time—whatever those rights might be. A particularly colorful expression of this view appeared in North Carolina’s Daily Standard on October 6, 1866. One “Moscow” criticized a candidate for the North Carolina Senate for claiming that Section 1, “per se, established Negro suffrage.” Speaking with reference to the Privileges or Immunities Clause, Moscow wrote:

What does it say?—that none of the privileges or immunities which [Blacks] now possess[] shall be abridged. Does the negro possess the privilege of suffrage in North-Carolina or even Connecticut? How then can you abridge a privilege which he does not possess? He can vote in Massachusetts under certain qualifications; and perhaps, if this amendment be adopted by three-fourths of the States, his privilege in that respect in that State could never be abridged. But as he has never been granted such a privilege in this State, how can you pass or enforce a law to abridge him in it?


But what privileges or immunities does the negro now possess? In times of slavery he had none—his life, liberty and property belonged to a master. Now he has the privilege to bear arms, to speak his sentiments freely, to assemble and petition for a redress of grievances, to give testimony, to sue and be sued and to hold property, and to make wills; and no man can deprive him of life, liberty or property without due process of law. These are the privileges which he now possesses in this State, and which this amendment says shall not be abridged …

Should the privilege of suffrage be extended the negro by North-Carolina that would alter the case. Perhaps she could never abridge it.…104



But Moscow’s view was unusual. Supporters of Section 1 generally denied that suffrage was a privilege or immunity of citizenship even in those states that did extend suffrage to Black citizens. These supporters did not claim that the Privileges or Immunities Clause would secure only whatever privileges states chose to extend to Blacks.105 Overwhelmingly, they represented that the clause would secure to all citizens equal enjoyment of civil rights that inhered in national citizenship. When they were more specific, they claimed that those rights included those specified in the Civil Rights Act,106 those embodied in the text of the federal Constitution,107 or those long recognized in the law of the states, whether in constitutional or common law.108

There is a wealth of evidence of a fundamental-rights-plus-equality meaning that forbade states from unreasonably discriminating when regulating the exercise of civil rights. Such discrimination was barred whether it was between white and Black citizens or between their own citizens and citizens of other states. Republicans consistently stated that all citizens who were similarly situated would be entitled under the clause to similar treatment under the law.

An editorial in the Chicago Tribune claimed that states would be obliged by the Fourteenth Amendment not only to provide all citizens with the rights to purchase, lease, and hold real estate and to maintain actions against their fellow citizens, but to provide those rights to all citizens “on an equality with the old first-class people.”109 The editorial was careful to stress that national citizenship “carrie[d] with it no political rights” but insisted that, when it came to “legal or civil status,” national citizenship was to be unstratified, “uniform.”110

Can a prohibition against unreasonable discrimination between citizens be incorporated into a pure fundamental-rights framework, and, if so, how? Does the Privileges or Immunities Clause require that fundamental rights be extended to all similarly situated citizens, but permit unreasonable discrimination between citizens that is unrelated to fundamental rights? Should freedom from unreasonable discrimination vis-à-vis other citizens itself be conceived as a fundamental right that cannot be abridged? Or, should we regard the clause as imposing two distinct requirements: (1) an extension of certain fundamental rights to all citizens; and (2) equality—or no unreasonable distinctions among citizens—in the regulation of these rights? (The latter of these interpretations is our view.)

The newspaper materials do not provide much help in choosing between these characterizations. To identify the public meaning of the Privileges or Immunities Clause, we must rely primarily on publicly accessible records of debates concerning legislation that was designed to implement it. During those debates, some Republicans denied that particular rights—including rights of access to schools, common carriers, and theaters and rights to sit on juries—were privileges or immunities of citizenship at all. Other Republicans responded by claiming either that they were indeed privileges of citizenship or that, even if they were not, discrimination with respect to them nonetheless triggered the Privileges or Immunities Clause. We will focus on these debates in Chapter 6, when we investigate post-ratification materials.

Overall, the views of the Privileges or Immunities Clause that the Fourteenth Amendment’s supporters expressed in the newspaper literature are consistent with these representations that Republicans made during the framing process:


	The clause would secure civil rights as distinct from political or social rights.

	Examples of those rights were listed in the Civil Rights Act or in the text of the federal Constitution, or were widely recognized and entrenched in the law of the states.

	States were barred from adopting unreasonable distinctions when regulating the rights of US citizens.



This was the common ground. Different editorialists produced different lists of privileges and immunities that they believed would be protected. So too did different legislators, governors, activists, and influencers. But all the privileges and immunities they mentioned were widespread and entrenched means of securing citizens’ natural rights and civic equality.

An increasingly influential interpretation of the Privileges or Immunities Clause holds that the clause solely prohibits states from depriving citizens of rights enumerated in the federal Constitution.111 True, various enumerated rights were frequently mentioned, which generally supports something like what is today called “incorporation.” But the newspaper literature provides scant support for any claim that the clause protected only enumerated rights. Moreover, as we noted above, if the original meaning of “privileges or immunities” was limited to enumerated rights, why didn’t supporters of the amendment just say that when they tried to dispel the claim that the clause protected unenumerated voting rights?

We have also seen that partial lists of enumerated rights do not support any such enumerated-rights-only theory. Although Jacob Howard’s introduction to the Senate discussing the rights specified in the “first eight amendments” was published in several widely circulated papers, we have no record of anyone drawing on his introduction to argue that only enumerated rights would be secured by the Fourteenth Amendment. We therefore did not include the enumeration of certain rights among our seven criteria for privileges or immunities that were mentioned at the time.

What about those seven that do appear? To reiterate, those criteria are:


	rights to equal treatment in respect of civil rights;

	natural rights;

	civil rights as distinguished from “political” or “social” rights;

	whatever civil and political rights are at a given time enjoyed by white men;

	whatever rights are extended by a particular state to its own citizens;

	any rights that the federal government deems fit to confer on US citizens; and

	all rights that are commonly extended to citizens by the states generally.



Republicans consistently and publicly denied that the Fourteenth Amendment would secure voting rights, so we can exclude the fourth and fifth criteria from consideration. Many white men, after all, did enjoy the right to vote, and many states extended the right to vote to their own citizens. Another reason to exclude the fifth criterion is the scarcity of claims that states could confer whatever rights they chose on citizens, so long as they did so impartially. We can also exclude the sixth criterion. Claims that the Privileges or Immunities Clause amounted to a congressional blank check were advanced exclusively by the Fourteenth Amendment’s Democratic opponents.

That leaves us with four criteria that might have been incorporated into the Privileges or Immunities Clause. The clause might secure:


	rights to equal treatment in respect of civil rights;

	natural rights;

	civil rights, as distinguished from “political” or “social” rights; and

	all rights that are commonly extended to citizens by the states generally.



The application of some of these criteria may yield the same constitutional conclusions. The set of civil rights that was distinguished from political or social rights might be identical to the set of rights that was commonly extended to citizens by the states generally in 1868. Other criteria may overlap; a right to equal treatment vis-à-vis other citizens might itself be one among citizens’ other civil rights.

With respect to natural rights, we have seen that congressional Republicans did not always cleanly separate civil rights from natural rights. They sometimes referred to natural-rights-protective positive rights, such as the rights to due process of law and habeas corpus, as natural rights. And they spoke both of absolute rights and equality between citizens. Members of the public do not appear to have been exposed to ideas about civil rights or natural rights that were cleaner than those of congressional Republicans who discussed the privileges and immunities of US citizenship in connection with either the Civil Rights Act or the Fourteenth Amendment.

For present purposes, the key takeaway is that the partial lists of rights generated during the framing and ratification process do not point decisively in the direction of any of these four remaining criteria. We perceive in these lists a “network of similarities overlapping and crisscrossing” similar to that which Wittgenstein perceived in the various activities that are conventionally called “games.”112 It may be that no single criterion can be used to separate the privileges and immunities of citizenship from other kinds of rights. Before we reach that conclusion, however, we need to examine evidence from the post-ratification period.





 



6

Enforcing Citizenship


DISCUSSION OF PRIVILEGES and immunities did not cease upon the ratification of the Fourteenth Amendment. The imperative of implementing the amendment’s promises by legislation led to extensive, often vitriolic, congressional debates, not only between Republicans and Democrats but between moderate and radical Republicans. When it came time to remedy state failures to protect citizens against racial and political terrorism, as well as racial exclusion from important public institutions, Republicans who shared an abstract commitment to securing citizens’ civil rights disagreed about both the necessity and the propriety of specific congressional interventions.

As we have noted, the epistemic value of post-ratification interpretations of the meaning of constitutional text diminishes over time as memories fade and political incentives change, and it becomes harder for us to distinguish between innocent interpretive errors and bad-faith misrepresentations of original meaning. Fortunately, Republicans who were present at the framing were willing to call out their peers for perceived departures from original meaning. And Republicans appear to have operated within the same basic constitutional-theoretical framework both pre- and post-ratification.

Scholars seeking the original meaning of terms in the 1788 constitution often consult debates in the first Congress. For example, when considering the meaning of “necessary and proper,” they focus on the constitutional arguments advanced in the debate over the first Bank of the United States. It is thought that how those who were familiar with the public meaning of the Constitution applied that meaning soon after it was enacted is probative, though not dispositive, evidence of that meaning.

Likewise, Republicans’ deliberations about proposed legislation, their responses to citizens’ calls for action on civil rights, and their responses to judicial interpretations of the Privileges or Immunities Clause are worth canvassing.1 When there is reason to doubt their epistemic value, owing to inconsistency or contestation by fellow Republicans, we will say so.


The Fifteenth Amendment

In 1870, the Fifteenth Amendment was adopted by the Fortieth Congress to extend constitutional protection to the right of suffrage of Blacks, which had been omitted from the scope of the Fourteenth. During the legislative debate on the necessity of the amendment, a number of Republicans advanced claims about the meaning of the Privileges or Immunities Clause that Republicans had generally repudiated when campaigning for the Fourteenth Amendment’s ratification. For example, Richard Yates, George Boutwell, George Edmunds, and Charles Sumner, among others, contended that voting was among the rights of citizenship already protected by the Privileges or Immunities Clause. There was, they maintained, no need for a new amendment; a statute to secure voting rights enacted under Section 5 of the Fourteenth Amendment would suffice.2

This claim did not go uncontested. Because of his role in introducing and expounding the Fourteenth Amendment to the Senate, Jacob Howard’s rejection of these claims is particularly significant. Howard felt “constrained” by what he described as his “duty” to “say here now that this is the first time it ever occurred to me that the right to vote was to be derived” from the amendment.3 In his view, Section 2 amounted to a “plain, indubitable recognition” that the amendment left voting regulations to the states.4

In the course of arguing that voting rights were not among the privileges and immunities of national citizenship, Howard elaborated on the meaning of the Privileges or Immunities Clause thus:

The occasion of introducing the first section of the fourteenth article of amendment into that amendment grew out of the fact that there was nothing in the whole Constitution to secure absolutely the citizens of the United States in the various States against an infringement of their rights and privileges under the [Privileges and Immunities Clause of Article IV].… [U]nless the Senator from Vermont and the Senator from Massachusetts can derive the right of voting from this … upon the ground that the citizens of the United States are entitled to all the privileges and immunities of citizens of the several states, they must give up the argument.


The commentators upon the Constitution apply it simply to the right of purchasing, owing, holding, and enjoying property by the citizen of one State, lying and being situate in another State, of receiving property by descent, &c; relating to those personal rights and privileges connected with property which it was intended by the Convention which framed the Constitution to make common and uniform among the citizens of the United States; but never applying it to political rights of any description, either of voting or of holding office.…

The immediate object of [the Privileges or Immunities Clause] was to prohibit for the future all hostile legislation on the part of the recently rebel States in reference to the colored citizens of the United States who had become emancipated, and who finally were declared to be citizens by the civil rights bill passed by Congress.5



Four features of Howard’s response are worth highlighting. First, he identified the “rights and privileges” protected by the Privileges or Immunities Clause with those that were insufficiently protected by Article IV. “[T]here was nothing in the whole Constitution to secure absolutely the citizens of the United States in the various States against an infringement of their rights and privileges” under the Privileges and Immunities Clause. As we have seen, this identification traces back to the earliest proposals by John Bingham.

Second, Howard denied that the rights of national citizenship were the same as the rights of state citizenship. Unless those who claimed that voting rights were included “can derive the right of voting from” the Privileges or Immunities Clause “upon the ground that the citizens of the United States are entitled to all the privileges and immunities of citizens of the several states, they must give up the argument.” Howard implied here that voting rights could not be so derived because the set of national citizenship rights did not embrace every right afforded to citizens by their state.

Third, Howard distinguished rights of state citizenship that were protected by Article IV from rights that were not by invoking a distinction between “personal rights and privileges connected with property” and “political rights.” The “common and uniform” treatment of these property rights, he said, was “intended by the Convention which framed the Constitution.” As we have seen, the protection of “the right to acquire and possess property of every kind” was at the core of Justice Washington’s list of privileges and immunities in Corfield. And the rights “to inherit, purchase, lease, sell, hold, and convey real and personal property” were expressly protected by the Civil Rights Act of 1866.

Fourth, Howard then associated the Privileges or Immunities Clause with “the civil rights bill passed by Congress.” His statement conflicts with any claim that it was some other clause in Section 1 that constitutionalized the Civil Rights Act of 1866. Further, Howard emphasized that the clause was designed to prohibit hostile legislation targeting emancipated Blacks—an unmistakable reference to the Black Codes. By so doing, Howard also made clear that the clause was not a comity-only source of protection and, once again, that it was the Privileges or Immunities Clause, not some other, that was aimed at the Black Codes.

Why give any epistemic weight to Howard’s claims about original meaning several years after the fact? It was entirely consistent with his introduction of the Fourteenth Amendment to the Senate and the pre-ratification claims of other Republicans. As we have seen, Republican supporters of the Fourteenth Amendment did not generally distinguish between Article IV rights and rights protected by the Privileges or Immunities Clause; the distinction between civil rights and political rights was widely accepted by the amendment’s supporters; and the Black Codes were an agreed-upon target of the Privileges or Immunities Clause.

Republican Senator Aaron Cragin lent further support to Howard’s recollection, remembering that “it was announced upon this floor by more than one gentleman, and contradicted and denied by no one so far as I can recollect, that that amendment did not seek to confer any right to vote.”6 Senator Richard Yates recalled that he had been one of only a few Republicans who had during the framing process taken the view that “the badge of an American citizen is the right to deposit his ballot in the ballot-box.”7

It is worth stressing that Yates claimed in 1866, as he did in 1869, that “to say that the African should only have his civil rights without his political rights would be worse than slavery,” as Blacks would be at the mercy of their enemies without the latter.8 So his interpretive stance toward the meaning of the clause ran against his normative commitments. Nevertheless, he remembered that his colleagues had in 1866 “read authority after authority to show that to be a citizen was to be invested merely with civil and not with political rights” and that they had claimed that “the African had the right to acquire property, to testify in the courts of justice, to sue and be sued, to plead and be impleaded, but … no right to vote.”9 Although Yates affirmed that his “faith remain[ed] unchanged,” he acknowledged that the Senate had “decided upon [the latter] interpretation.”10



The Force Bill

By the time that the Fourteenth Amendment was ratified into law on July 28, 1868, the need for vigorous implementing legislation was apparent. More than a year earlier, in April 1867, the Ku Klux Klan had met in Nashville, Tennessee, to plan a response to Reconstruction policy. What resulted was its transformation from a loosely organized group of marauders into an instrument of organized terror.11 The Klan promoted white supremacy through whippings, rapes, and murders; and it effectively disabled law enforcement in several Southern states.12 Governors cried out for federal assistance from the Republican now in the White House. President Ulysses Grant responded by calling on Congress to act to enforce the Fourteenth and Fifteenth Amendments, the latter of which was ratified in 1870.13

The Enforcement Acts of 1870 and 1871 both targeted conduct that threatened civil rights and inspired vigorous debates among legislators concerning the meaning of the Privileges or Immunities Clause. The 1870 act—the “Force Bill”—focused on voting rights. It declared that citizens otherwise qualified to vote could do so without regard to race, color, or previous condition of servitude and outlawed private interference with the right to vote.14 More generally, it made it a felony to conspire or to ride the public highways to deprive any citizen of “any right or privilege granted or secured to him by the Constitution or laws of the United States.”15

The Force Bill also reenacted the 1866 Civil Rights Act’s provisions for the protection of all the rights of “citizens” listed in the original act and extended a smaller set of rights to all “persons.”16 As introduced in the Forty-First Congress, the bill would have reenacted the Civil Rights Act of 1866 without addressing the rights of noncitizens. When an amendment was proposed to extend to “all persons within the jurisdictions of the United States” the rights listed in the Civil Rights Act, the amendment excluded the right “to inherit, purchase, lease, sell, hold, and convey real and personal property.” Bingham supported it.

It seems likely that Bingham—like Senator William Stewart, who proposed the amendment17—distinguished between the civil rights or privileges of citizens and the protection of the laws that he believed all persons were constitutionally entitled to enjoy. With respect to the latter, because immigrants were “persons within the express words of the fourteenth article of amendment,” Bingham maintained that they were “entitled to the equal protection of the laws.”18 In contrast, certain landownership rights were privileges of citizenship.

That citizens were constitutionally entitled to enjoy more landownership rights than noncitizens was not controversial either when the Fourteenth Amendment was ratified or in the years following ratification. Indeed, Polly Price has shown that the rights of noncitizens to hold land were restricted throughout the nineteenth century. This was pursuant to common-law norms that held fast against political and economic forces that supported land liberalization.19 Even when fee tails, coverture, and other features of English property law were being discarded as feudal relics, state courts resisted alteration of noncitizen property disabilities.20

The conjunction within the Force Bill of the reenactment of the Civil Rights Act of 1866 and the extension of a smaller set of rights to noncitizens suggests that Republicans in 1870 continued to believe that citizenship came with certain constitutional benefits to which noncitizens were not entitled. Further, this distinction between the rights of citizens and persons has another important interpretive implication.

It suggests that the protections afforded “persons” by the Due Process of Law and the Equal Protection of the Laws Clauses do not reach every right specified in the Civil Rights Act of 1866. The original meaning of these clauses in 1868, therefore, could not have constitutionalized the act, as some scholars have claimed. In particular, these clauses did not protect certain landownership rights. As we have maintained, virtually all evidence points to the Privileges or Immunities Clause as the relevant provision that locked the Civil Rights Act into constitutional law. And the fact that the Privileges or Immunities Clause was what constitutionalized the act provides important information about its original meaning.



The Woodhull Report

The Fifteenth Amendment barred discrimination with respect to voting rights on account of race, not sex. Several months after its ratification in 1870, women’s rights advocate Victoria Woodhull submitted a memorial to both houses of Congress in which she argued that denying the right to vote to women violated the Privileges or Immunities Clause.21 When Woodhull presented her memorial before the House Committee on the Judiciary on January 11, 1871, Albert Riddle, a DC lawyer and suffragist who spoke in support of the memorial, drew on Justice Washington’s opinion in Corfield.22

The House Judiciary Committee responded that, because the Privileges or Immunities Clause did not secure the right of any citizens to vote, it did not secure the right of women to vote. Its report was submitted by John Bingham, who chaired the committee—although his precise involvement is contested. Importantly, the Woodhull Report stated that the clause “does not, in the opinion of the committee, refer to privileges and immunities of citizens of the United States other than those privileges and immunities embraced in the original text of the Constitution, article 4, section 2.”23 This language is consistent with everything we have heard from John Bingham about privileges and immunities to this point.

Although the Woodhall Report cited Justice Bushrod Washington’s opinion in Corfield, it also drew from Daniel Webster’s arguments as counsel for the Bank of the United States in Bank of Augusta v. Earle.24 Webster stated that the Privileges and Immunities Clause “d[id] not confer on the citizens of each State political rights in every other state.” Accordingly, Pennsylvania citizens were not entitled to exercise voting rights in Virginia until they met the qualifications set forth in Virginia’s constitution.25 The report proclaimed it “obvious” that Webster “did not include the privilege of the elective franchise” among the privileges and immunities of citizens.26

Responding to the report at a February 16, 1871 lecture, Woodhull singled out Bingham for harsh criticism: it was “almost impossible to conceive that the author of this report was the same person who drew the XIVth Amendment” and the 1870 Force Bill. “[W]e find Mr. Bingham,” she explained,


in the XIVth Amendment, declaring that all persons are citizens … making it a penal offence for any officer of election in any State to refuse to all citizens the same and equal opportunities … to become qualified to vote; less than a year afterwards informing us that women are not citizens … and adding that Congress has no power to enforce their rights as citizens in the States.… What he may think tomorrow or next month it would be quite impossible to predict.27



For reasons that will soon become apparent, we sympathize with the last of her complaints.

Woodhull made clear that she did not believe that the Fourteenth Amendment “confer[red] rights not possessed.”28 Instead, in her opinion, it “declare[d] positively” that “[a]ll persons born or naturalized in the United States are citizens of the United States.” Woodhull then contended that such citizenship entailed voting rights for all “who [were] responsible, taxed, and who contributed to the maintenance of an organized government.”29

Women had demonstrated that they were no longer “an unassuming, acquiescing part of society.” Rather, women were “so much individualized as to demand the full and unrestrained exercise of all the rights which can be predicated of a people constructing a government based on individual sovereignty.”30 As authority for the proposition that citizenship entailed both civil and political rights, she cited Chief Justice Taney’s opinion in Dred Scott.31

Recall Jacob Howard’s denial that the right to vote was among the rights without which a people would be subject to despotism. Woodhull argued otherwise, contending that “the right to self-government [was] possessed equally by all” and that without it, women were subjected to “arbitrary rule,” indeed, “tyranny” no less grievous than that exercised “over our fathers” by George III.32 Freedom, in her view, “consiste[d] in having an actual share in appointing those who frame the laws,” and those who lacked such a share were “in absolute bondage.”33

Woodhull’s account of the “tyranny” to which women were subject is worth quoting at length. For she powerfully articulated a conception of citizenship that was in the process of expanding to encompass this paradigmatic political right:


I am taxed in every conceivable way. For publishing a paper I must pay; for engaging in the banking and brokerage business I must pay; of what it is my fortune to acquire each year I must turn over a certain per cent; I must pay high prices for tea, coffee, and sugar. To all these must I submit, that men’s government may be maintained, a government in the administration of which I am denied a voice, and from its edicts there is no appeal. I must submit to a heavy advance upon the first cost of nearly everything I wear in order that industries in which I have no interest may exist at my expense. I am compelled to pay extravagant rates of fare wherever I travel, because the franchises, extended to gigantic corporations, enable them to sap the vitality of the country, to make their managers money kings, by means of which they boast of being able to control not only legislators but even a State judiciary.

To be compelled to submit to these extortions that such ends may be gained, upon any pretext or under any circumstances, is bad enough; but to be compelled to submit to them, and also denied the right to cast my vote against them, is a tyranny more odious than that which, being rebelled against, gave this country independence.34



For Woodhull, to be denied the right to vote was to be compelled to endure oppression that was either initiated or facilitated by a state that did not pursue her interests, whether because of indifference or because the state was captured by corporate interests. If she considered the right to vote to be an inherent right of citizenship, she also regarded it as an instrumentally important one that protected other rights that were more traditionally associated with citizenship, such as property and travel rights.

Woodhull’s views were echoed by a few Republicans. A minority on the House Judiciary Committee agreed with Woodhull that the privileges and immunities of US citizenship “attach[ed] to the female citizen equally with the male” and that “the right of suffrage is a fundamental right of citizenship.”35 The minority noted that Justice Washington in Corfield had mentioned the elective franchise, observed that Washington’s opinion was “cited approvingly by Chancellor Kent,” and took the majority to task for citing Corfield “as sustaining their view of the law” even though “[i]t is for them an exceedingly unfortunate opinion.”36

More generally, the minority affirmed that the Fourteenth Amendment “abolishe[d] the theory of different grades of citizenship” and that, under the Constitution, “all citizens are sovereigns … and therefore it must necessarily be that the right to a voice in the government is the right and privilege of a citizen as such.”37 Like Woodhull, the minority also emphasized the instrumental value of the right to vote, describing it as a “means of asserting and protecting rights that existed before any civil governments were formed—the right of life, liberty, and property.” They cited Thomas Paine, who claimed that to take away the right to vote “[wa]s to reduce man to a state of slavery, for slavery consists in being subject to the will of another.”38 Like Woodhull, the minority drew support for the proposition that citizenship entailed voting rights from Chief Justice Taney’s opinion in Dred Scott.39

The minority also anticipated the original-Framers’-intent counterargument that women were in all states denied the right to vote in 1788; that no one claimed that the Constitution would change their status; and that “such a construction of [the Constitution] is against what must have been the intention of the framers.”40 They answered this with the original public-meaning methodology pioneered by Lysander Spooner, William Goodell, Frederick Douglass, and other abolitionist constitutionalists: “We are to judge of the intention of those who established the Constitution by what they say, guided by what they declare on the face of the instrument to be their object.”41

Applying this approach, they remarked that “[g]eneral understanding and acquiescence is [an] unsafe rule by which to try questions of constitutional law, and precedents are not infallible guides towards liberty and the rights of man.”42 Turning to the Fourteenth Amendment, the minority denied that Section 2 implicitly acknowledged that states could deny the right to vote. They declared that “the fundamental rights of citizens are not to be taken away by implication, and a constitutional provision for the protection of one class can certainly not be used to destroy or impair the same rights in another class.”43

All of these are perfectly appropriate original-meaning interpretive moves, and it is good to see them being employed. In addition, the minority also based its argument on what we call the spirit of the text: that every stated object in the Preamble was contravened by the denial of the right to vote to women. Such an argument is particularly germane to interpretive claims based on implication. Nevertheless, in our view, the majority who issued the Woodhull Report had the better of the argument.

The majority’s distinction between political and civil rights and its denial that the former were protected by the Privileges or Immunities Clause are more consistent with what Republicans—radical, moderate, and conservative—had said publicly about the Privileges or Immunities Clause pre-ratification. Absent this pre-ratification evidence, this post-ratification argument might well be persuasive. As it stands, the report provides better evidence of the clause’s original meaning.

To be clear, we deny that the original expected application of the amendment comprises its meaning. We reject the argument that the Privileges or Immunities Clause did not protect the right of women to vote because the Framers of the original Constitution or of the Fourteenth Amendment would not have expected or desired that it have that effect. Our claim is that the widespread and repeatedly stated meaning of the phrase “privileges or immunities of citizens of the United States” became its public meaning. And we think that the weight of the evidence establishes that the public meaning of these words did not embrace the political rights of anyone—male or female, minor or major, Black or white. This distinction between original expected application and original public meaning will become important later on in this chapter when we consider Bradwell v. Illinois, which held that women could be denied the privilege of practicing law by a state.

Moreover, if the privileges or immunities of citizenship refer to those fundamental rights that are deemed to be fundamental in the positive law, it is simply false that citizens generally enjoyed the privilege of the franchise when the amendment was adopted. Woodbridge and the minority’s claim about “privileges or immunities” is a plausible, indeed a persuasive, moral reading of the text. But this reading was not the law adopted in 1868. That was to come later by means of formal amendments.

There is, however, common ground to be found between supporters and opponents of Woodhull’s constitutional claims. First, both sides appealed to Corfield, which some scholars, such as Kurt Lash, have claimed was abandoned as interpretive evidence of the meaning of the Privileges or Immunities Clause during the debate over its adoption.44 Second, both sides failed to express any awareness of the view that the only rights secured absolutely to citizens were those enumerated in the Constitution—the enumerated-rights-only thesis that has been defended by Kurt Lash.45 Certainly they did not endorse it.

Victoria Woodhull’s constitutional arguments and those of the minority of the committee merit close study for another reason. They illustrate the difference between the criteria for finding a right to be a privilege or immunity of citizenship that were established by the original meaning of the text and an example of a right that was thought to meet those criteria or fail to do so. Woodhall contended that the right to vote was essential to preserving the fundamental rights of citizenship. Because the majority was not yet willing to accept this claim and enshrine it in positive law, the right of suffrage had not yet become a privilege of American citizenship. But it might one day meet that criterion. And, as arguments like Woodhull’s were increasingly advanced and accepted as persuasive, eventually it would.



The Ku Klux Klan Act of 1871

Like the Force Bill, the 1871 act—also called the Ku Klux Klan Act—targeted not only state action but conspiracies by private individuals who prevented any “persons” from “exercising any right or privilege of a citizen of the United States” because of racial or political prejudice.46 Defenders of the constitutionality of the Ku Klux Klan Act spoke at great length of the need to ensure the equal protection of the laws, but they also discussed privileges and immunities. Once again, Justice Washington’s opinion in Corfield had not been forgotten, either for its criteria or for its examples of privileges and immunities of citizenship.

Paraphrasing Washington’s criteria, Representative Samuel Shellabarger claimed that the Privileges or Immunities Clause, together with Section 5, empowered Congress to protect “those privileges and immunities which are in their nature fundamental,” which “inhere and belong of right to the citizenship of all free governments,” and which were denoted in Article IV of “the old Constitution.” Shellabarger then recited examples of such privileges or immunities identified in Justice Washington’s opinion, stressing the following passage: “protection by the Government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety, subject nevertheless to such restraints as the Government may justly prescribe for the general good of the whole.”47 Corfield still lived!

Representative Austin Blair stated that the act “has for its object the securing to the people of the several States the rights, privileges, and immunities which pertain to them as citizens of the United States under its Constitution and laws.” These rights he described as “recited in” but not “created by” Section 1 of the Fourteenth Amendment. This was because they were “fundamental in all just, free government.”48

On March 30, Representative Horace Maynard had declared that the “rights, privileges, and immunities” to be protected by the Ku Klux Klan Act included “all privileges and immunities of citizens of the several states” and “also the right of voting secured by the fifteenth amendment” and “every personal right enumerated in the Constitution.” He did not specifically refer to the first eight amendments.49

The next day, on March 31, 1871, Bingham defended the constitutionality of the Klan Act and provided a retrospective account of his goals in framing the Fourteenth Amendment and his understanding of the Privileges or Immunities Clause. For the first time, Bingham now espoused a comity-only understanding of the Privileges and Immunities Clause of Article IV. He stated that the Privileges or Immunities Clause was designed, not to enforce Article IV, Section 2, but to secure the rights that were “chiefly defined” in the first eight amendments, which Chief Justice Marshall had in Barron v. Baltimore—correctly, in Bingham’s view—held not to be limitations on the states.

Bingham’s account flatly contradicted not only Shellabarger’s interpretation of the clause but the interpretation that Bingham himself signed off on in response to Victoria Woodhull’s petition. Compare these two statements:

Woodhull Report, January 1871:


The clause of the fourteenth amendment, “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States,” does not, in the opinion of the committee, refer to privileges or immunities of citizens of the United States other than those privileges embraced in the original text of the Constitution, article 4, section 2 …50



Bingham, March 1871:


Is it not clear that other and different privileges than those to which a citizen of a State was entitled are secured by the provision of the fourteenth article, that no State shall abridge the privileges and immunities of citizens of the United States, which are defined in the eight articles of amendment …?51



To appreciate the magnitude of this shift, it helps to rearrange and add ellipses to Bingham’s March statement: the “privileges” that “are secured by the provision … that no State shall abridge the privileges and immunities of citizens of the United States … are defined in the eight articles of amendment.” This is a far cry from the Woodhull Report’s citation in January of “those privileges embraced in the original text of the Constitution, article 4, section 2,” which Justice Washington had authoritatively interpreted in Corfield.

Bingham’s speech was unusual in another respect. No Republican had previously repudiated Corfield as a guide to the rights protected by the Privileges or Immunities Clause. No Republican had previously claimed that only the rights secured by the first eight amendments constituted the privileges and immunities of US citizens. Yet, whereas Bingham had, in January, joined a report that cited Corfield favorably, in March he criticized Shellabarger for relying on the case.

We should take care not to over-read a single speech—even a single speech by John Bingham, who deserves our respect and appreciation for his efforts to give us the Fourteenth Amendment. This speech was delivered three years after ratification. It contradicted a statement that Bingham submitted as chairman of his committee only three months previously. And Bingham’s colleagues did not express similar views. Indeed, their views were the same as those Bingham had previously expressed.

Furthermore, this was not the only reference Bingham made to “the first eight amendments” in this speech. He also said “the privileges and immunities of citizens of the United States, as contradistinguished from citizens of a State, are chiefly defined in the first eight amendments to the Constitution of the United States.”52 As we have noted elsewhere,53 to say that privileges or immunities are “chiefly defined” in the first eight amendments is to imply that they are not entirely defined in the first eight amendments.

After emphasizing his goal of securing the rights protected by the first eight amendments against the states, Bingham stated that he had “referred only incidentally to the provisions of the Constitution guarantying [sic] rights, privileges, and immunities to the citizens of the United States.”54 Bingham then asked “the House, when they come to deliberate upon this question, not to forget the imperishable words of our great Declaration [of Independence], ‘All men are created equal and endowed by their Creator with the rights of life and liberty.’ ”55 He also asked “gentlemen not to forget those other words of the Declaration, that ‘to protect [sic] these rights’ (not to confer them) ‘governments are instituted among men.’ ”56

After thus affirming natural rights, Bingham valorized the unenumerated “liberty … to work in an honest calling and contribute by your toil in some sort to the support of yourself, to the support of your fellow men, and to be secure in the enjoyment of the fruits of your toil.”57 Bingham was not here referring to some comity-only protected natural rights—or rights protected only by the due process of law. That is made clear from Bingham’s equation of these rights to “the right ‘to know, to argue, and to utter freely according to conscience.’ ”58 In sum, this speech by Bingham is a muddle.

Moving on, and as we noted above, other Republicans continued to treat Corfield as salient to original meaning. For example, three days after Bingham spoke, Vermont Representative Charles Willard invoked Corfield to identify the rights protected by Article IV and by the Fourteenth Amendment. He pointed out that Corfield had “already been several times quoted in this debate” but contended that it was “frequently used” in error—“as though it was a declaration of certain absolute rights” rather than an entitlement to “an equality of privileges and immunities with the citizens of the State in which he may happen to be.”59

Although it initially appears as if Willard was adopting a comity-only understanding of both Article IV and the Fourteenth Amendment, Willard went on to state that Corfield declared “the right to which a citizen is entitled wherever he may go.”60 Willard was concerned to emphasize that “rights are always held in subordination to the laws” of states. By this we think he meant that states may differ in how they reasonably regulate the exercise of the rights of national citizenship, so long as they regulate the exercise of all citizens’ rights impartially.61 Thus, a citizen of one state “may take and hold and convey property, but this must also be under and in pursuance of the laws of the State in which that property is situate.”62 Nowhere does Willard intimate that states could broadly deny “rights to which a citizen is entitled.”63

On April 13, Republican Representative John Boreman of West Virginia characterized Justice Washington’s opinion in Corfield as the “most extended and satisfactory” account of the privileges and immunities secured by both Article IV and by the Privileges or Immunities Clause.64 He stressed the protections afforded by both provisions to sojourning citizens and recounted how, in Southern states, “men have been subjected to the infliction of great wrongs … simply because they had emigrated from other states.”65 If he understood either provision to protect citizens against their own states, however, he did not expressly say so.

The next day, Senator George Edmunds opined that the Privileges or Immunities Clause did not merely protect the rights of “the citizens of one state going to another” but the rights of all citizens “whether they are citizens of one state or another—absolute and complete.”66 He further argued that the clause did not only constrain legislatures but also “the judicial and executive departments of State governments” insofar as the clause prohibited the “enforce[ment] of any law” that abridged citizens’ privileges or immunities and “the enforcement of the law belong[s] to the judiciary and the executive combined.”67

Earlier, in an exchange with Senator Lyman Trumbull, Edmunds had claimed that the Privileges or Immunities Clause alone provided absolute security to the privileges and immunities of citizens, and he interpreted Article IV as protecting only comity rights.68 But he went on to say “that every person born in the United States” is “first and always … a citizen of the nation” who is entitled to enjoy “the right to life, the right to liberty, the right to property, the right to freedom from all interference without due process of law.” Such a citizen is secured “against invasion of [their rights] by any State or any person in a State with or without the authority of its laws.”69

Overall, these discussions shed only dim light on the original meaning of the Privileges or Immunities Clause. The most specific commentary on its meaning—Bingham’s March 1871 commentary—bears indicia of unreliability. The disagreement between Bingham and Shellabarger notwithstanding, the brunt of the controversy between Republicans about the Ku Klux Klan Act concerned not what the privileges and immunities of citizenship were, but whether congressional action to protect people against violence by nonstate actors was necessary.

That debate, moreover, centered primarily on the Equal Protection of the Laws Clause rather than the Privileges or Immunities Clause. As Christopher Green has shown—and we will further document in Part III—Republicans agreed that the Equal Protection of the Laws Clause extended to every person a positive right of protection from the government, which, being “deni[ed],” could support federal intervention.70 Republicans disagreed about whether Southern failure to protect citizens from the Klan was pervasive enough to deny the equal protection of the laws.

In the end, thirty-one of thirty-six Republicans present at the framing of the Fourteenth Amendment endorsed the act, and none ultimately voted against it. This was true even of those who expressed misgivings about whether the act was necessary to secure the constitutionality of civil-rights legislation.



Case Law and Legal Commentary

During the five years between the ratification of the Fourteenth Amendment and the Supreme Court’s pivotal 1873 decision in the Slaughter-House Cases, state and federal courts issued a number of decisions in which the Privileges or Immunities Clause was discussed. And learned commentators weighed in concerning its meaning. In none of the cases decided before Slaughter-House did a court distinguish between the rights protected by Article IV and those protected by the Privileges or Immunities Clause. Only two courts made what could be construed as a reference to federally enumerated rights.

One is Garnes v. McCann,71 in which the Ohio Supreme Court rejected a claim that the Privileges or Immunities Clause forbade segregated schools, reasoning that “[t]he language of the clause … taken in connection with other provisions of the amendment, and the constitution of which it forms a part, affords strong reasons for believing that it includes only such privileges or immunities as are derived from, or recognized by, the constitution of the United States.”72

The other is United States v. Hall,73 in which then-Judge (and future Supreme Court Justice) William Woods included those rights “which are in the constitution expressly secured to the people” among those “which may be denominated fundamental; which belong of right to the citizens of all free states and which have at all times been enjoyed by the citizens of the several states which compose this Union from the time of their becoming free, independent, and sovereign.”74 (These are, of course, the now-familiar criteria provided by Bushrod Washington in Corfield.)

As we saw in the preface to this book, in deciding Hall, Woods had consulted Justice Joseph Bradley, who was also the judge of the circuit. Woods asked Bradley for his advice on the constitutionality of the Enforcement Act. In his letter, Bradley replied:


Now, the privileges and immunities of citizens of the United States have referred to, are undoubtedly those which may be demonstrated fundamental (See [Corfield] 4 Wash. C.C. Rep. 380): and among these I suppose we are safe in including those which in the constitution are expressly secured to the people, either as against the action of the federal government, or the state government.

If this is so, then, undoubtedly, Congress has a right, by appropriate legislation, to enforce and protect such fundamental rights, against unfriendly or insufficient state legislation.75



In this 1871 letter, we see Bradley relying on Corfield. And he does not limit the “fundamental” rights protected by the clause to those that are “expressly secured to the people.” (In Part III, we return to Justice Bradley’s letter because his initial interpretation of the Equal Protection of the Laws Clause in 1871 comported with ours—before he changed his mind in the Civil Rights Cases.)

On the other hand, five courts expressly endorsed the proposition that the Privileges or Immunities Clause protected unenumerated rights. These rights included the unenumerated right to make and enforce contracts, the rights to enjoy life and liberty, the right to acquire and possess property, the right to demand and receive the protection of one’s rights from the government, and the right to be exempt from discriminatory taxation. Some, but not all, of these rights were enumerated in the Civil Rights Act of 1866.

Most significant was the circuit court decision in the Live-Stock Dealers’ Case,76 holding unconstitutional the Louisiana slaughterhouse monopoly that would later be upheld in the Slaughter-House Cases. In his opinion, Justice Bradley equated the rights protected by Article IV with those protected by the Privileges or Immunities Clause. He then identified the unenumerated “privilege … of every American citizen to adopt and follow … lawful industrial pursuit[s]” alongside the enumerated rights to due process of law and equal protection of the laws as privileges.77 Bradley stated that those privileges, which “cannot be invaded without sapping the very foundations of republican government,” were “essential” and therefore protected by the Privileges or Immunities Clause.78

Bradley also expressly adopted a fundamental-rights reading of these privileges or immunities. Whereas Article IV had “secured by the original Constitution … only such [rights] as each state gave its own citizens,” Bradley held that the Fourteenth Amendment “demands that privileges and immunities of all citizens shall be absolutely unabridged, unimpaired.”79 Bradley’s opinion was cited favorably by Senator Frederick Frelinghuysen when he called for federal legislation to protect the “free speech, free thought, and free action” of formerly enslaved people and Northerners who made their way South in search of employment and land.80

Pre-Slaughter-House commentators on the Privileges or Immunities Clause included Thomas Cooley, Timothy Farrar, John Norton Pomeroy, and George Paschal. In the second edition of his Constitutional Limitations, published in 1871, Cooley took a narrow view of Section 1. Although it “very properly put[] an end to any question of the title of the freedman and others of their race to the rights of citizenship,” he doubted whether it “surround[ed] the citizen with any protections additional to those before possessed under the State constitutions.”81

Some of Cooley’s language suggests that he viewed the Privileges or Immunities Clause as securing only comity rights. The clause “secures in each State to the citizens of all other states” the right to earn a living, acquire property, and to be exempt from discriminatory taxation, among other Corfield rights.82 At the same time, Cooley affirmed that the Fourteenth Amendment was adopted to ensure that “the same securities which one citizen may demand, all others are now entitled to”—a formulation that could capture in-state discrimination as well as discrimination against out-of-staters.83

Pomeroy and Paschal both interpreted Section 1 as overturning Barron v. Baltimore and applying at least the personal rights enumerated in the first eight amendments to the states.84 Farrar claimed that the Privileges or Immunities Clause and the Privileges and Immunities Clause protected the same rights, including the unenumerated rights specified in the Civil Rights Act of 1866.85 Article IV rights, explained Farrar, “whether originally natural, personal, or common-law rights, or civil and political rights” were now “legal rights secured by the Constitution to every citizen of the United States,” citing “Am. 14, § 1.”86

Paschal appears to have taken an enumerated-rights-only view of the Privileges or Immunities Clause and a comity-only view of Article IV’s Privileges and Immunities Clause. He interpreted Section 1 of the Fourteenth Amendment as “impose[ing] upon the States” those “general principles, which had been construed to apply only to the national government.” He then identified those principles as embodied in the “guarant[ees]” of both the Privileges and Immunities Clause and “the thirteen amendments.”87

The lack of consensus among these commentators does not make this easy for us. But we must reach a judgment based on the weight of the evidence. We think that this evidence, which we have strived fairly to present here, when combined with the previous pre- and post-ratification evidence we have surveyed, strongly favors reading the clause to protect from state abridgment of a set of fundamental rights that are possessed by citizens of the United States.



The Supreme Court Redacts the Clause


The Slaughter-House Cases

The Supreme Court first considered the meaning of the Privileges or Immunities Clause in the Slaughter-House Cases. Slaughter-House arose from a challenge to a provision of a Louisiana statute that granted a monopoly on slaughtering animals in New Orleans to a single corporation—the Crescent City Livestock Company—which charged fixed fees for slaughtering on the corporation’s premises.88 The plaintiffs argued that there existed a common-law right to labor in a legal trade without arbitrary interference, and that this common-law right was protected by the Thirteenth and Fourteenth Amendments—including the Privileges or Immunities Clause.89

Although the Court as a body had not evaluated the monopoly, one justice—Justice Joseph Bradley—had done so while riding circuit. Along with District Judge William Woods, Bradley had concluded that the right to free labor was indeed protected by the Privileges or Immunities Clause, and that Crescent City’s state-sanctioned monopoly violated that right.90 In contrast, the Supreme Court upheld the monopoly grant by a vote of five to four, with Justice Bradley in the minority.

In an opinion that has traditionally been regarded as taking an extremely narrow view of the Privileges or Immunities Clause,91 Justice Samuel Miller claimed that the Reconstruction Amendments had “one pervading purpose.” That purpose was to establish the “freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly-made freeman and citizens from the oppression of those who had formerly exercised dominion over him.”92

In this regard, despite his passing caveat that the amendments were not only limited to the protection of former slaves, Justice Miller employed a purposivist methodology to limit what the minority claimed to be the original meaning of the text. From the attention that he devoted to the Reconstruction Amendments’ “pervading purpose,” it is apparent that Justice Miller viewed the Privileges or Immunities Clause through the lens of emancipation.

To this narrowing frame, Justice Miller added concerns about the implications for federalism of taking a broader view of the amendments’ coverage for federalism. Thus, Miller contended that interpreting the Privileges or Immunities Clause to transform the comity rights listed in Corfield into fundamentally protected national rights would “radically chang[e] the whole theory of the relations of the State and Federal governments to each other and of both of these governments to the people.”93 He contended that such an interpretation ought to be avoided “in the absence of language which expresses such a purpose too clearly to admit of doubt.”94

Given his stress on the “one pervading purpose of the Amendment” as “freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly-made freeman and citizens from the oppression of those who had formerly exercised dominion over him,” the list of privileges or immunities provided by Justice Miller was, well, bizarre. These included:


	the rights to come to the seat of government to assert any claim he may have upon that government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions;

	the right of free access to its seaports, through which operations of foreign commerce are conducted, to the sub-treasuries, land offices, and courts of justice in the several States;

	the rights to demand the care and protection of the Federal government over his life, liberty, and property when on the high seas or within the jurisdiction of a foreign government;

	the right to peaceably assemble and petition for redress of grievances, the privilege of the writ of habeas corpus, are rights of the citizen guaranteed by the Federal Constitution;

	the right to use the navigable waters of the United States, however they may penetrate the territory of the several States, all rights secured to our citizens by treaties with foreign nations;

	the right of a citizen of the United States to become a citizen of any State of the Union by a bona fide residence therein, with the same rights as other citizens of that State.

	Finally, “to these may be added the rights secured by the thirteenth and fifteenth articles of amendment, and by the other clause of the fourteenth, next to be considered.”95



These rights of citizens of the United States, wrote Miller, were absolutely protected. Corfield rights, by contrast, were rights of citizens of a state and protected only against parochial discrimination.96

The handful of rights specified by Justice Miller, for the most part, appeared to have little to do with what he insisted was the “one pervading purpose” of protecting the freedom of enslaved people from states. For example, the rights to demand the care and protection of the federal government over one’s life, liberty, and property when on the high seas or within the jurisdiction of a foreign government were hardly being violated by the state governments to which the clause applied.

Most scholars who have devoted attention to the Slaughter-House Cases read Justice Miller as implicitly denying that the personal rights enumerated in the first eight amendments were protected by the Privileges or Immunities Clause.97 This reading draws support, not only from Miller’s mention of only one enumerated personal right—the right to assemble and petition for redress of grievances—but from Miller’s failure to respond to Justice Bradley’s dissent.

In that dissent, Justice Bradley unequivocally affirmed that rights “specified in the original Constitution, or in the early amendments of it” were “among the privileges and immunities” of US citizens.98 If Miller was in partial agreement with Bradley concerning enumerated rights and disagreed only about unenumerated rights—such as the right to free labor—it is surprising that he did not use this partial agreement to rebut Bradley’s charge that his interpretation was unduly narrow.

In his dissent, Bradley reiterated the views that he had expressed while riding circuit: that the right to “choose a lawful calling” was among the privileges of national citizenship, being “an essential part of that liberty which it is the object of government to protect”; that “[t]he keeping of a slaughter-house is part of, and incidental to, the trade of a butcher”; and that “[t]o compel a butcher … to slaughter their cattle in another person’s slaughter-house and pay a toll therefore” is “onerous, unreasonable, arbitrary, and unjust.”99

Bradley emphasized that he had no objection to other regulatory provisions of the Louisiana act which contained the monopoly grant. For example, he found provisions that “require[d] all slaughter-houses to be located below the city, and to be subject to the inspection”100 to be an unproblematic exercise of the police power. In contrast, the monopoly grant had “none of the qualities of a police regulation” and was evidently “made in the interest of a few scheming individuals.”101

For Bradley, the “mischief to be remedied” by Section 1—that is, its spirit—was not, as Justice Miller claimed, “merely slavery and its incidents and consequences.”102 It was “that spirit of insubordination and disloyalty to the National government which had troubled the country for so many years and some of the States, and that intolerance of free speech and free discussion which often rendered life and property insecure, and led to much unequal legislation.”103 Readers will recall that this was a major theme of antislavery advocates in general and constitutional abolitionists in particular.

The goal of ensuring that “American citizenship should be a sure guaranty of safety” was given expression in language that was “general, embracing all citizens.”104 This language secured all rights derived from three sources: (1) what Blackstone identified as the rights of Englishmen; (2) what Justice Washington identified as the privileges and immunities protected by Article IV; and (3) the rights enumerated in the federal Constitution. Bradley regarded “equality under the law” as “one of the privileges and immunities of every citizen” and laid stress on the inequality of the Louisiana monopoly. But he left no doubt that he understood the Privileges or Immunities Clause to be a fundamental-rights provision—the right to equality under the law was but one of those fundamental rights.105

Also dissenting was Justice Stephen Field, whose defense of the right to free labor would eventually be vindicated in the Court’s Due Process of Law Clause jurisprudence, in which he was a moving force.106 Like Bradley, Field stressed that he had no objection to any feature of the Louisiana statute at issue beyond the grant of monopoly privileges.107 He further acknowledged that “the police power of the State … undoubtedly extends to all regulations affecting the health, good order, morals, peace, and safety of society.” Such regulations “cannot be successfully assailed in a judicial tribunal” if they are “not in conflict with any constitutional prohibitions or fundamental principles.”108 But, he went on, “under the pretence of prescribing a police regulation[,] the State cannot be permitted to encroach on any of the just rights of the citizen.”109 (In Part II, we will return to the role that “pretence” or pretext plays in the due process of law.)

Field argued that the Fourteenth Amendment “was adopted to obviate objections which had been raised and pressed with great force to the validity of the Civil Rights Act.” It did so by “remov[ing] … from the region of discussion and doubt” that “[t]he fundamental rights, privileges and immunities which belong to [a person] as a free man and free citizen, now belong to him as a citizen of the United States, and are not dependent upon his citizenship of any State.”110 The amendment did not “confer any new privileges or immunities upon citizens.” Rather, it “assume[d] that there are such privileges and immunities which belong of right to citizens as such, and ordain[ed] that they shall not be abridged by State legislation.”111

Field noted that Senator Trumbull in introducing the 1866 Act “cit[ed] the definition of civil liberty given by Blackstone”; that the Thirty-Ninth Congress had by enumerating certain rights in the 1866 act “stated some of the rights which, in its judgment” were among the privileges and immunities of citizenship; and that “repeated reference was made” to Corfield, which was taken to set forth “the very rights belonging to a citizen of the United States.”112 In light of the common law’s hostility to monopolies and the United States’ reception of the common law, Field considered it obvious that the right to pursue a lawful employment was among these rights.113

Whatever one may conclude about a “right to pursue a lawful employment,” and whether a slaughterhouse monopoly abridged it, the evidence presented in the previous chapters supports the dissenters’ historiography over that of Justice Miller.



Bradwell v. Illinois

The day after holding in Slaughter-House that the right to pursue a lawful occupation was not a right of national citizenship, the Court rejected a challenge to an Illinois rule denying Myra Bradwell the right to practice law on the ground of her sex. Justice Miller again wrote for the Court and made plain that the outcome was determined by the Court’s reasoning in Slaughter-House. As Miller put it:


The opinion just delivered in the Slaughter-House Cases renders elaborate argument in the present case unnecessary, for, unless we are radically mistaken in the principles on which those cases are decided, the right to control and regulate the granting of license to practice law in the courts of a state is one of those powers which are not transferred for its protection to the federal government, and its exercise is in no manner governed or controlled by citizenship of the United States in the party seeking such license.114



Of course, the statute in Slaughter-House did not involve “a license to practice law.” For that case to control this one, Miller must have read the right denied in Slaughter-House at a higher level of generality than a right to butcher meat. He must have viewed it as a right (in Justice Bradley’s words) to “choose a lawful calling.” Because Miller had concluded in Slaughter-House that no citizen enjoyed such a federally protected right, he did not need to consider whether the Illinois rule was tailored to a legitimate end of government.

Unlike Miller, however, Justice Bradley did not deny that American citizens enjoy a federally protected right to pursue lawful occupations. Instead, he argued that the Illinois rule was a reasonable regulation of that right or—more specifically—that the sex-based distinction adopted by Illinois was not arbitrary. Bradley’s reasoning in Slaughter-House required him to explain why not. Because Miller’s reasoning in Slaughter-House allowed him to dismiss Bradwell’s claim without addressing this issue, he has escaped the opprobrium that has justly been heaped on Bradley’s now-infamous concurrence.

In that concurrence, Bradley stated that “the civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman.” Further, the “[t]he harmony, not to say identity, of interests and views which belong, or should belong, to the family institution is repugnant to the idea of a woman adopting a distinct and independent career from that of her husband.”115 Bradley made plain his belief that women ought to be subordinate to their husbands and excluded from “many of the occupations of civil life” because of self-evident and fixed empirical truths about female fragility—“[t]he natural and proper timidity and delicacy which belongs to the female sex.”116

In view of his perception of the relevant facts, Bradley did not deny that the right to pursue a lawful occupation existed but concluded instead that excluding women from the legal profession was a reasonable means of regulating it. The law was not arbitrary because it was fully within the “prerogative of the legislator to prescribe regulations founded on nature, reason, and experience for the due admission of qualified persons to professions and callings demanding special skill and confidence.” Most women, lacking “that decision and firmness which are presumed to predominate in the sterner sex[,]” did not meet those demands.117

In this assessment, Bradley was joined by Justices Field and Noah Swayne. Because both had also dissented in Slaughter-House, they presumably agreed with Bradley that the Illinois law implicated a privilege of national citizenship and so had to be shown to be a nonarbitrary exercise of the state’s police power.

And yet it is sometimes forgotten that there was a dissenter: Chief Justice Salmon P. Chase—the former antislavery lawyer and author of the constitutional platforms of the Liberty, Free Soil, and Republican Parties. As we saw in Chapter 4, it was Chase who, as treasury secretary, prevailed upon Attorney General Bates to write his momentous opinion affirming the national citizenship of free Blacks. In Slaughter-House, Chase joined Justice Field’s dissenting opinion.

In Bradwell, Chase was the sole dissenter. Wracked by a series of strokes, he was too weak to pen his own dissent. He was to die three weeks after the decisions were announced. No doubt, the lack of a written dissent has led to Chase’s stance for women being largely forgotten. Yet, a remarkable notation appears in the Supreme Court reports: “THE CHIEF JUSTICE dissented from the judgment of the Court and from all the opinions.”118 In other words, Chase dissented not only from Justice Miller’s majority opinion but also from Justice Bradley’s opinion for Justices Field and Swayne. We know of no other dissent from a concurring opinion.

Chase’s one sentence dissent is nonetheless significant for what it implies about his interpretation of the original meaning of the Privileges or Immunities Clause. The chief justice clearly believed not only that an unenumerated right to pursue a lawful occupation was a privilege or immunity of citizens of the United States—a view he shared with Bradley, Field, and Swayne. He also believed that this right had been violated in both the Slaughter-House Cases and Bradwell.

Unlike the majority, the chief justice concluded that, in addition to those who had recently been freed from bondage, the clause also protected both white male butchers and white female attorneys. All enjoyed the same rights of national citizenship, which entitled them to federal judicial relief from a state’s arbitrary abridgement of their unenumerated fundamental rights. And, unlike Bradley, Field, and Swayne, Chase must have concluded that the Illinois law was arbitrary and that Bradley’s effort to justify it as reasonable was unpersuasive.

Of course, the fact that Chase thought that the meaning of the Privileges or Immunities Clause barred both forms of legislation does not automatically make it so. After all, he alone reached that conclusion in both cases. But the other eight justices were also split among themselves. What Chase’s dissent in both cases demonstrates is that such a reading and application of the Privileges or Immunities Clause to protect the rights of women was available when both cases were decided and that at least one person thought it was the most reasonable reading and application. That one person just happened to be the aged chief justice of the United States, who had been so instrumental in developing the abolitionist constitutionalism that informed the Fourteenth Amendment.

Chief Justice Chase’s votes in these two cases bring to mind Justice John Marshall Harlan’s solo dissents in the Civil Rights Cases and in Plessy v. Ferguson. Most now think Harlan was right about the meaning of the Fourteenth Amendment, notwithstanding that eight then thought otherwise. We submit that the lone stance of the chief justice in the Slaughter-House Cases and Bradwell v. Illinois should be remembered alongside those of Harlan’s as more faithful to original meaning than that of his eight colleagues.



United States v. Cruikshank

If Judge Miller’s reasoning in Slaughter-House left open the door for including among the privileges and immunities of citizenship the rights enumerated in the first eight amendments, the Court’s decision in United States v. Cruikshank119 slammed that door shut. Cruikshank involved the prosecution under the Force Bill of 1870 of the perpetrators of the single bloodiest act in the history of Reconstruction—the Colfax Massacre.120

The massacre marked the end of a conflict that arose after a hotly disputed governor’s election in 1872. Republican candidate William Pitt Kellogg and Conservative candidate John McEnery both claimed victory.121 Each candidate held inaugural ceremonies and assumed the title of Louisiana governor.122 Each had commissioned members of his party to serve in Grant Parish as judge and sheriff.123

In late March, Grant Parish’s Republican officeholders seized the courthouse.124 Democrat planter and reputed Klan leader James Hadnot responded by mustering men with the intention of attacking Colfax, taking possession of the courthouse, and hanging prominent Republicans.125 After finding Colfax well defended, Hadnot was forced to abandon his plans, but tensions remained high.126

Efforts to defuse the crisis collapsed after the murder of a Black man, Jesse McKinney, outside of his home in the town of Colfax by whites.127 On April 13, a paramilitary force led by former Confederate captain and deputy sheriff Columbus Nash commenced an assault to take the town. Black militiamen built trenches around and gathered inside of the Grant Parish courthouse. They were surrounded by as many as three hundred whites—nearly four times the number of armed Blacks present in Colfax.128

Militia leader Levin Allen refused to surrender, declaring that he would not share Jesse McKinney’s fate. After allowing Allen thirty minutes to remove any women and children from the courthouse, Nash then attacked. By the time the smoke cleared, three whites and between sixty-four and four hundred Black people lay dead. At least thirty-seven Black prisoners were mercilessly shot several long hours after the fighting had ceased.129

On April 21, federal troops arrived. Armed with orders from the United States marshal in New Orleans, they arrested suspected participants in the massacre. Although ninety-seven men were indicted, only nine were eventually tried under the 1871 Enforcement Act. The defendants were tried twice.130

The first trial ended in a mistrial for eight defendants and the acquittal of one. The second trial acquitted five defendants but found the other five guilty of conspiracy against the victims’ rights to peaceably assemble to petition the government and to bear arms for lawful purposes. The trial also found that the defendants deprived the victims of their lives and liberty without due process of law and denied them the equal protection of the laws. The convictions on these charges were reviewed—and reversed—by the Supreme Court in Cruikshank.131

Chief Justice Morrison Waite’s reasoning in Cruikshank is difficult to follow. He distinguished between (1) rights that existed “long before the adoption of the Constitution of the United States,” (2) rights that are “attributes of citizenship under a free government,” and (3) rights that are either created by the federal Constitution or dependent on the federal government for their existence.132 The first set of rights, he claimed, falls within the jurisdiction of the states. The second, he claimed, falls “within the scope of the sovereignty of the United States.”133 He identified only the third set of rights as privileges or immunities of United States citizenship.

Thus, Waite concluded that the right to peaceably assemble “for lawful purposes”134—a right that preceded the Constitution—was not a privilege or immunity of national citizenship. In contrast, the right to peaceably assemble “for the purpose of petitioning Congress”135 was protected by the Fourteenth Amendment. He then determined that the right to bear arms was secured against interference by Congress, but not against interference by the states, nor against interference by private citizens.136

It is hard to make sense of Waite’s reasoning without assuming the correctness of Slaughter-House’s constitutional conclusions. Waite in Cruikshank, like Miller in Slaughter-House, sharply distinguished between the rights of state citizenship and the rights of national citizenship.137 Waite, like Miller, treated the distribution of power between the federal government and the states as being essentially unmodified by the Reconstruction Amendments.

Waite cited Barron v. Baltimore for the proposition that the rights enumerated in the first eight amendments—“the Bill of Rights” again goes unmentioned—constrained only the federal government without considering the possibility that the Reconstruction Amendments might have changed the antebellum status quo.138 The Court’s failure even to engage the framing and ratification history of the Fourteenth Amendment suggests that this question was believed to have been resolved by Slaughter-House in the negative. In Cruikshank, Justice Bradley, who had dissented from Slaughter-House’s narrow reading of the Privileges or Immunities Clause, now joined the majority.

What did Republicans have to say about these two decisions? Two Republican legislators—Frederick Frelinghuysen and George Hoar—favorably cited Justice Bradley’s circuit court opinion holding the Louisiana slaughtering monopoly unconstitutional.139 They thus aligned themselves with the fundamental-rights theory that Bradley deployed in his circuit court opinion, in his Slaughter-House dissent, and in his letter to Judge Woods. To the extent that they did comment on Slaughter-House, Republican legislators for the most part either criticized it140 or argued that it posed no impediment to civil-rights legislation that was unrelated to occupational freedom. After all, theirs was legislation clearly aimed at preventing racial discrimination, which Miller had identified as the primary purpose of the amendment.141 Democratic legislators, by contrast, praised Justice Miller’s opinion and invoked his distinction between the rights of state and national citizenship to criticize civil-rights legislation on the ground that it protected rights of state citizenship that were beyond Congress’s reach.142

The response to Cruikshank was still more sharply divided. Democrats trumpeted Cruikshank and deployed it against civil-rights legislation.143 Republicans scarcely acknowledged Cruikshank and, when they did, either struggled to work their way around it or—as did Senator Oliver Morton—“repudiate[d] it utterly.”144

The key framers of the Fourteenth Amendment had left Congress by the time that Slaughter-House and Cruikshank were decided.145 Thaddeus Stevens and Jacob Howard were deceased, and John Bingham—having been denied renomination for Congress—was about to serve as ambassador to Japan.146 But the fact that Frederick Frelinghuysen,147 Morton,148 George Boutwell,149 George Edmunds,150 and Timothy Howe151—all of whom were present at the framing—criticized the Court’s decisions suggests that it had departed from the amendment’s original meaning.

By contrast, Bradwell does not appear to have divided Republicans and Democrats. Myra Bradwell was represented by Republican Senator Matthew Carpenter, who had successfully defended the monopoly provision of the Louisiana statute in the Slaughter-House Cases. After Bradwell came down, however, neither Carpenter nor any other Republican in Congress criticized Justice Miller for denying women the privileges and immunities of citizenship. Because the outcome in Bradwell was widely understood to be compelled by the Court’s holding in Slaughter-House and because Republicans did criticize the latter, however, this silence is not probative of original meaning. Why not?

It is reasonable to speculate that at least some of the Republicans who remained silent shared Justice Bradley’s opinion that the sex-based distinction made by Illinois was not an arbitrary one. This speculation is supported by the drafting of the Civil Rights Act of 1866, which we surveyed in Chapter 5. As we reported, the qualifier, “as [are] enjoyed by white citizens,” was likely added to support existing sex-based distinctions in state law. In other words, the outcome of Bradwell might well have been consistent with the original expected application of the framers of the Privileges or Immunities Clause. So, most did not object. But original expected application is not the same as the original public meaning, which Chief Justice Chase may have more faithfully followed.



The Civil Rights Act of 1875

In 1870, Senator Charles Sumner proposed to amend legislation that allowed former Confederates to serve in office.152 As explained by Sumner, his amendment would “secure equal rights in railroads, steamboats, public conveyances, hotels, licensed theaters, houses of public entertainment, common schools, and institutions of learning authorized by law, church institutions, and cemetery associations incorporated by national or State authority; also on juries in courts, national and State.”153 Over the course of four years, this amendment would evolve into a standalone bill that did not address discrimination in public schooling or churches but did guarantee equal access to common carriers, inns, theaters, and places of public amusement and forbade racial discrimination in jury selection.154

The Civil Rights Act of 1875 was enacted by a lame-duck Congress after Sumner’s death as a tribute to his lifelong commitment to racial equality.155 It was never actively enforced, and all of its provisions save the jury provision were held unconstitutional by the Supreme Court in the Civil Rights Cases.156 Still, examining the controversy over its constitutional basis sheds a great deal of light on Republicans’ understanding of the privileges of US citizenship and Congress’s power to enforce those privileges.

Republican supporters of what would become the Civil Rights Act of 1875 contended that the act was not designed to create new rights. Instead, it was designed to ensure the equal enforcement of long-established civil rights that were deeply rooted in the nation’s history and traditions—specifically, in the common law. They argued that common carriers and places of public accommodation had “franchises” from the government and thus were obliged to serve all persons equally in return for enjoying a public monopoly or quasi-monopoly.157

Republicans accused Southern states of passing laws that prevented Blacks from taking trains or staying at inns, as well as failing to enforce common-law rules in actions for damages brought for refusal of service.158 Democrats and some more conservative Republicans responded by either denying that Southern legislators or judges discriminated in these ways or by denying that the covered businesses were monopolistic or quasi-monopolistic.159

Republicans repeatedly tried to include a protection from discrimination with respect to public schools, which Sumner contended were “kindred to inns and public conveyances” in respect of the equal-access duties that attached to them.160 The constitutional debate generated by this proposal was sufficiently detailed and consistent with pre-ratification constitutional discourse to be worthy of consideration in connection with the Fourteenth Amendment’s original public meaning, even if we give it less weight because of its distance from ratification.

Sumner most thoroughly elaborated the case for including schools in the bill. He argued that public schools were created through public taxation and ought to prepare children to become republican citizens.161 Taxing Blacks to support a segregated school system, he contended, transformed an institution that derived its justification from its service to the general welfare into a means of perpetuating caste.162

Sumner did not defend the inclusion of schools alongside inns and common carriers in the act on the ground that there existed a common-law heritage of nondiscriminatory access to public schools. Rather, he moved up a level of generality to claim that there existed a common-law heritage of nondiscriminatory access to taxpayer-funded institutions that were organized by law and oriented to the benefit of the community. Because public schools were taxpayer-funded, organized by law, and oriented to the benefit of the community, they satisfied these criteria.163

It is significant that the schools provision was repeatedly supported by majorities in both House and Senate. Ultimately, it was deleted from the act because it failed to get the supermajorities required in both the House and Senate under rules akin to what is known as the filibuster today.164 Democrats, of course, were unanimously opposed. Some Republicans expressed fears that Southern states would respond to a mandate of integration by abolishing public schools altogether.165 Of course, they may also have been motivated by fears of a backlash from their own electorates.

Neither of the latter considerations was of a constitutional nature. Therefore, any opposition to the schools provision based on them sheds no light on the public meaning of the Fourteenth Amendment. In the Senate, Lyman Trumbull did raise constitutional objections—but his was a lonely voice among Republicans who had supported the Fourteenth Amendment

When it came to the rest of the bill, not all Republicans supported either Sumner’s initial proposal or the final 1875 act. Trumbull, along with Senators Orris Ferry and Lot Morrill, conceded the principle that rights of nondiscriminatory access to common carriers and public accommodations were civil rights. But they either contended that federal intervention was unnecessary to protect them, or questioned whether inns, theaters, and places of public amusement were really places of public accommodation.166

In one form or another, the Civil Rights Act of 1875 was under consideration in Congress for five years. During its pendency, Slaughter-House was decided in 1873. The length of deliberations over the act allowed some to change their views on either the wisdom or constitutionality of the scope of its coverage.

In 1872, Matthew Carpenter supported a version of the act that was slightly narrower than Sumner’s initial proposal in that it did not prohibit discrimination by churches. Carpenter articulated a theory of the privileges of US citizenship that was broad enough to cover “the privilege of practicing law … the right of preaching the gospel … [and] the right of giving instruction in the public schools.”167

Carpenter opined that the “best definition” of the privileges and immunities of US citizenship was provided by Justice Field in his opinion for the Court in Cummings v. Missouri.168 Specifically, Justice Field stated in Cummings that “[t]he theory upon which our political institutions rest is, that all men have certain unalienable rights; that among these are life, liberty, and the pursuit of happiness; and that in the pursuit of happiness all avocations, all honors, all positions, are alike open to every one, and that in the protection of these rights all are equal before the law.”169

Carpenter’s successful defense in the Supreme Court of the Louisiana slaughtering monopoly in Slaughter-House, however, was based on a much narrower conception of the clause; and his unsuccessful defense of Myra Bradwell failed to broaden it. In the wake of this litigation, which ended in 1873, Carpenter now adopted that narrower view.170 Eventually, he voted against the 1875 act, even though it was narrower than the bill he had supported in 1872. While he agreed that nondiscriminatory access to public schools was a civil right, he insisted that the right to sit on a jury was a political right, not a civil right, and he opposed the act on that ground.171

Other Republicans after Slaughter-House did not budge from their initial positions. Some argued that the decision did not affect the constitutionality of the act. Some argued that the case was wrongly decided. Others turned instead to the Equal Protection of the Laws Clause as a source of constitutional authority. Senator Frelinghuysen took the first approach, arguing that freedom from discrimination remained a right of national citizenship.172 Senators Morton and Edmunds took the second.

Responding to Democratic Senator Thurman’s claim that Slaughter-House rendered the act unconstitutional, Morton and Edmunds maintained that the Privileges or Immunities Clause absolutely secured Corfield rights and refused to “admit” that the Court had finally determined “what is the law and Constitution of this land.”173 In the House, Representative Robert Elliot took the third approach, admitting that the Supreme Court had “clearly pointed out th[e] distinction” between state and national citizenship but arguing that “whether his rights are held under the United States or under his particular State, [a person] is equally protected” by the Equal Protection of the Laws Clause.174

Significantly, neither before nor after the Slaughter-House Cases did any Republican assert an enumerated-rights-only view of privileges or immunities of the sort today advocated by Kurt Lash and others. None denied that the Privileges or Immunities Clause included at least some unenumerated rights that were associated with citizenship. Trumbull claimed that the “civil rights” belonging to citizens included the “right to come and go; the right to enforce contracts; the right to convey his property; the right to buy property” and other “common law right[s], regarded as a right appertaining to the individual as a citizen.”175 Morrill conceded that not only the rights specified in the Civil Rights Act of 1866, but rights of access to common carriers were among the privileges and immunities of citizenship. He then drew the line at rights of access to theaters and inns.176

Of course, the Slaughter-House Cases cast doubt on whether the act would survive a constitutional challenge if it rested on substantive fundamental rights. And, to defend the 1875 act, Republicans needed only to assert equality rights. So it is unsurprising that certain legislators—as James Fox has put it—“danced around the question of whether states could simply withdraw … state based privileges altogether.”177 Post-Slaughter-House, these lawmakers shifted their emphasis to equality rather than continuing to base their constitutional arguments solely on the ground that such rights as education were fundamental national privileges that states could not fail to recognize.178

Yet, some Republicans continued to claim that the Privileges or Immunities Clause protected rights that were not constitutionally enumerated and that those rights were protected outside of the context of comity. How was it that these Republicans were able to defend with a straight face the constitutionality of mandating racial equality in jury selection and nondiscriminatory access to public schools in the 1870s?

The right to sit on a jury was once a paradigmatic example of a political right. As we have seen, Republican supporters of the Civil Rights Act of 1866 and the Fourteenth Amendment for the most part disclaimed any intention of securing political rights. Although schooling came up less often during the Thirty-Ninth Congress, James Wilson denied that an early draft of the 1866 act would require that “[white] children shall attend the same schools [as Black children].” He stated that neither the right of all citizens to sit on juries nor the right to attend the same schools “are … civil rights or immunities.”179

The apparent inconsistency between Wilson’s 1866 statements and Sumner’s 1875 insistence that racially exclusive juries and segregated schools violated the civil rights of Blacks requires some explanation. Did Sumner, together with the Republicans who agreed with his constitutional arguments, use different criteria for identifying civil rights than did those who framed the Fourteenth Amendment? If so, the views that they expressed later about the privileges and immunities of citizenship might reveal very little of epistemic value about the original public meaning of the Privileges or Immunities Clause in 1868.

We have already discussed Wilson’s understanding of civil rights—an understanding shaped in significant part by Blackstone’s Commentaries. Christopher Green has noted that after asserting that schooling rights were not civil rights, Wilson stated that “it is not the object of this bill to establish new rights, but to protect and enforce those which already belong to every citizen.”180 He thereby implied that civil rights were those rights that already belonged to every citizen. We don’t know why he did not believe that schooling rights “already” belonged to every citizen, however, because he did not explain himself further.

We do know, however, why Sumner believed that the Fourteenth Amendment empowered Congress to prohibit racial discrimination in public education and in other public settings. That’s because Sumner articulated those beliefs at great length on a number of occasions. Sumner read the Privileges or Immunities Clause as requiring that all citizens be admitted “without any discrimination to the equal enjoyment of all institutions, privileges, advantages, and conveniences created or regulated by law.…”181 Sumner considered admission to such institutions on an equal footing with other citizens to be a right of citizenship.

On this view, neither governmental entities such as legislatures and courts, nor monopolistic or quasi-monopolistic entities that were obliged under the common law to serve all patrons, could discriminate on the basis of race.182 All citizens enjoyed a fundamental right not to be branded as inferior to other citizens by being arbitrarily denied access to rights that were generally extended to other similarly situated citizens. The seemingly novel right to nondiscriminatory public schooling was in fact a corollary of a deeply rooted, traditional right of access to public institutions.

For this reason, states could not excuse their failure to secure a particular right of access to Black citizens by arguing that that right was not a preexisting natural one. Rather, the constitutional sin was the denial of equal access to a good that the state had, in its discretion, decided to provide to citizens, as citizens. On this theory, fellow Republicans who disagreed with Sumner over whether states were constitutionally obliged to provide public education nevertheless agreed that states that chose to provide for public education could not arbitrarily exclude Black citizens from the schoolhouse.183

We can only speculate about how Wilson might have responded to these arguments because we do not have any record of him doing so. Shortly after denying that “civil rights and immunities” covered jury rights and schooling rights, Wilson invoked Kent’s Commentaries to define the absolute rights of citizens. Yet Sumner also relied on Kent to support a common-law right of access. Sumner then compared public schools to inns, conveyances, and other public institutions to which there was a common-law right of access.

Wilson, for his part, did not respond to this line of argument. Without such an explanation, the bare fact that they disagreed is not enough to justify discounting what Sumner or others who supported Sumner’s bill said about the original meaning of the Privileges or Immunities Clause and privileging Wilson’s view. Contrast this silence with the pushback John Bingham had received over the Ku Klux Klan Act when his fellow representatives accused him of having changed his interpretative stance.

Lyman Trumbull’s persistent opposition to the 1875 act seems more significant than Wilson’s lone assertion that the 1866 act did not implicate schooling rights. We have seen that Trumbull and Wilson articulated a common understanding of civil rights in 1866. Afterward, Trumbull not only regarded certain of the rights sought to be secured by Sumner as political or social rights rather than civil rights but was exercised enough about the differences between himself and Sumner to work to delay any consideration of Sumner’s bill. Is this evidence that at least some Republicans in the 1870s used the term “civil rights” to refer to very different kinds of rights than did Republicans in the late 1860s?

To answer this, as with Wilson, we must ask why Trumbull believed that education was not a civil right. As he had during the 1866 debates, Trumbull looked to both nature and custom to identify civil rights. At one point he described civil rights as “rights pertaining to the citizen as such,”184 at another as “common law right[s],” and at another as “general rights that belong to mankind everywhere.”185 When denying that education was a civil right, Trumbull stressed that “schools are regulated all over the land, and must be, for the advancement of education.”186

In a key move, he emphasized that “[t]here may be no schools at all in the State of Indiana or the District of Columbia” and suggested that there could therefore be “no right appertaining to the individual as a citizen to go to school” in those states.187 Given that it was uncontroversial that states could decline to provide for any public schooling, Trumbull evidently believed it was absurd to think a right that can be generally denied to all is a genuine civil right rather than a political or social right.

Sumner and like-minded Republicans responded to Trumbull’s arguments by attempting to demonstrate that any differences between the civil rights secured by the 1866 act—which Trumbull insisted was constitutional—and the rights specified in the emerging bill were insubstantial. They also turned Trumbull’s appeals to the common law against him.

Thus, Senator George Edmunds responded to Trumbull’s argument that no right to equal participation in schools could “be a civil right in any sense” because “schools do not exist naturally” by pointing out that railroads did not exist naturally, either.188 Trumbull implicitly granted the premise of the objection by protesting that Edmunds “kn[ew] very well” that the right “to be conveyed over the general lines of travel” was “a common law right, regarded as a right appertaining to the individual as a citizen.”189 Clearly, then, Trumbull did not think that civil rights only secured pre-political, natural rights.

Shortly afterward, John Sherman made reference to Trumbull’s authorship of the 1866 Act and argued that there was “not one word in the bill” currently being considered “that is inconsistent with the civil rights bill [of 1866].”190 Sherman then drew on his understanding of “the common law of England, which is part of the immunity of every citizen of the United States” for rights of access to “steamboats and railroads, and all modes of travel, including hotels,” as well as “an equal and fair share in the enjoyment of that which is collected by public taxation”—including public schools.191

Republican supporters of Sumner’s bill also reframed schooling rights and jury rights in ways that made their status as civil rights much more difficult to deny. For instance, Senator Morton accused those who, like Trumbull, denied that schooling was a civil right of “evad[ing] or dodg[ing]” the point of Sumner’s bill. The point of the bill was “not to say that schools should be kept at all” but to say “where there are free schools kept at public expense … there should be an equal right to participate in the benefit of those schools.”192

Under pressure from Matthew Carpenter concerning jury rights—which Carpenter insisted were political rights—John Sherman argued that the right to impartial adjudication was uncontroversially a civil right.193 That is, he reframed the disputed jury right from the right of a citizen to serve on a jury to the right of an accused citizen to receive a fair trial.

The record of Southern justice during Reconstruction made it particularly evident how racial exclusions could undermine impartial adjudication. As the Supreme Court would later put it in Strauder v. West Virginia, holding unconstitutional a Virginia law that excluded Blacks from juries, “it is well known that prejudices often exist against particular classes in the community, which sway the judgment of jurors, and which, therefore, operate in some cases to deny persons of those classes the full enjoyment of that protection which others enjoy.”194 Like Sherman, the Court in Strauder did not claim that Blacks had a civil right to sit on juries, but that Black defendants were denied a fair trial from such systematic exclusion.195

These exchanges do not suggest that Republican supporters and opponents of Sumner’s bill had any conceptual disagreements concerning what a civil right was—that is, what distinguished civil rights from other entities. True, legislators were seeking to secure rights that most Republicans would not have categorized as civil several years earlier. But they contended that, properly understood, these apparently novel rights were necessary corollaries of deeply rooted, traditional civil rights or that, as a contingent matter, they contributed to the enjoyment of such civil rights under particular circumstances. Although Sumner was especially fond of arguing directly from natural-rights principles—as chiefly embodied in the Declaration of Independence—he also drew on constitutional text, common law, and state practice to justify his identification of civil rights.196 So too did both Republican supporters and opponents of his bill.

Constitutional disagreement over the Civil Rights Act centered on the sources of civil rights and the level of generality at which those rights should be identified. When an opponent of the bill such as Trumbull insisted that the only civil rights were those that protected pre-political natural rights, supporters of the bill reminded him that civil rights also included equal access to post-political goods that governments chose to provide. Their counter went uncontradicted. When opponents of the bill said that schooling had not heretofore been accepted as a civil right, supporters of the bill said equal access to schooling was entailed by a deeply rooted, traditional right of equal access to government-provided goods.

As in the late 1860s, so in the early-to-mid 1870s Republicans understood citizenship to entail civil rights that derived their normative justification from their connection to natural rights, but could best be identified through deeply rooted, widespread rights in the positive law. Republicans during both periods also understood citizenship to entail civil rights that had been, as a consequence of widespread and entrenched legal practice, extended to citizens regardless of whether they were connected to natural rights.

Those who tried, like Trumbull, to distinguish “novel” access rights on the ground that the underlying institutions were not natural struggled because everyone acknowledged some civil rights with an attenuated-at-best connection to natural rights. The differing conclusions that these Republicans reached concerning Sumner’s bill do not diminish the epistemic value of the general consensus about civil rights. Those differing conclusions illustrate, rather, that identifying the referents of any concept with fuzzy edges is a tricky business in general and can generate heated controversy when the stakes are high.

When it came to identifying a civil right, how deeply rooted did a right have to be to qualify as a privilege or immunity of citizenship? Was there an “original method” of identifying civil rights that resolved this uncertainty back then, which we could employ today? Here is one reason to be skeptical.

Opponents of the 1875 act were clearly unaware of any method that was fine-grained enough to make obvious the distinction between the civil rights secured by the 1866 act, of which they approved, and rights sought to be secured through the 1875 act, of which they disapproved. Had they possessed such a method, it is difficult to imagine that they would not have deployed it to explain why the latter rights did not qualify as civil rights.

Instead, Lyman Trumbull, Lot Morrill, Matthew Carpenter, and others made general statements concerning rights inherent in citizenship, common-law rights, and a distinction between civil and political rights. But they did not draw these criteria with sufficient precision to resolve the controversies at hand, which suggests that no such finer-grained criterion or original method was available.




Taking Stock: What Are the Privileges or Immunities of US Citizens?

Before turning our attention in the next chapter to competing interpretations of the Privileges or Immunities Clause advanced by other scholars, we will summarize the conclusions we think are warranted by the evidence of original meaning we have presented in Chapters 1 through 6. In particular, we ask: what does this evidence tell us about whether the “privileges or immunities of citizens of the United States” embraced rights enumerated in the text of the Constitution, rights that remained unenumerated, and specifically natural rights?


Enumerated Rights?

The evidence that the original public meaning of the Privileges or Immunities Clause protects at least some rights enumerated in the text of the antebellum Constitution is compelling. We have surveyed Jacob Howard’s introduction to the Senate; newspaper editorials and speeches by the amendment’s supporters prior to ratification; and post-ratification debates. Wherever one looks, one finds a broad consensus that the clause protected rights to freedom of speech, the free exercise of religion, and the right to habeas corpus. Other enumerated rights, such as the right to be free from unreasonable searches and seizures, turned up less frequently but did not inspire controversy.

We have also seen that different speakers either focused on or listed different enumerated rights and did not often articulate the criteria that they used to distinguish rights protected by the clause from other rights. But unless we find controversy between supporters over a particular enumerated right, we are justified in assuming that a right was “in” if it (a) was widely considered in 1868 to be personal; (b) was widely accepted in the states; and (c) had a reasonably tight connection to natural rights or the equal treatment of citizens by public institutions.

We must stress, however, that we have not found persuasive evidence that enumeration per se is either necessary or sufficient to categorize a right as a privilege or immunity of citizenship. When speakers did articulate criteria of what qualified a right as one inhering in citizenship, these did not map neatly onto the increasingly popular academic theory of the clause—the enumerated-rights-only theory.

In sum, the evidence is scant that rights were deemed to be privileges or immunities of citizenship because of their enumeration in the text. Rather, the fact that a personal right was enumerated in the text was dispositive evidence that the right was generally accepted as fundamental enough to attach to citizenship. The idea that enumerated rights were somehow “incorporated” into the Fourteenth Amendment is a modern post–New Deal notion.

Bingham’s frequent claims that his proposed amendment sought to do “no more” than to apply the “bill of rights” to the states don’t help us much. As articulated during the framing process, Bingham’s conception of the “bill of rights” was broad enough to encompass the Privileges and Immunities Clause of Article IV, which Republicans generally had come to associate with a set of fundamental, unenumerated civil rights. No Republican unambiguously articulated an enumerated-rights-only understanding of the Privileges or Immunities Clause until Bingham’s problematic 1871 speech—a speech given mere months after he submitted a report to Congress identifying such privileges or immunties with Corfield v. Coryell.



Unenumerated Rights?

We could rest our case for the inclusion of unenumerated rights among the privileges and immunities of citizenship entirely on the widely shared understanding that the Fourteenth Amendment would provide constitutional authority for the Civil Rights Act of 1866. The only way to escape this conclusion is to claim that the act solely barred nondiscrimination.

As we have explained, however, we think the act is best read as fundamental-rights legislation, not as a mere equality guarantee. To supply the requisite authority, Republicans needed a clause that empowered Congress to secure the unenumerated fundamental civil rights specified in the 1866 act absolutely. Everyone who addressed the questions asserted or assumed that this empowering clause was the Privileges or Immunities Clause. This is enough to prove that the privileges or immunities of US citizenship include at least these unenumerated rights.

But there is much more evidence that the clause protected these and other unenumerated civil rights that were deemed fundamental to republican citizenship. We have presented a great deal of pre-ratification evidence that Republicans—and supporters of the Fourteenth Amendment more generally—understood the Privileges or Immunities Clause to secure the fundamental rights they had come to associate with the Privileges and Immunities Clause of Article IV; and that they associated the Privileges and Immunities Clause with the rights listed by Justice Washington in Corfield v. Coryell—with the exception of the elective franchise. In contrast, we have found no evidence to support Kurt Lash’s distinctive enumerated-rights-only theory of the privileges and immunities of US citizenship.197

Turning to post-ratification evidence, Bingham’s March 1871 speech is not reliable. And its most salient constitutional claim—that Article IV protected “other and different rights” than did the Privileges or Immunities Clause—was immediately contradicted by a number of his peers. That single speech simply cannot outweigh the mass of contrary evidence that congressional Republicans—and supporters of the Fourteenth Amendment more generally—regarded the “privileges and immunities of citizens of the United States” and “civil rights” as synonymous. This evidence shows that they claimed that the Privileges or Immunities Clause secured rights deemed fundamental—whether enumerated or unenumerated—if these rights were deeply rooted in the nation’s history and traditions. And it shows that such rights were deemed to be fundamental if they had been widely accepted in the positive law of the states and had a reasonably tight connection either to natural rights or to the equal treatment of citizens by public institutions.

Other Republicans did not make enumerated-rights-based arguments. Republicans who engaged in the debates over Sumner’s emerging civil-rights bill broadly agreed that unenumerated civil rights were among the privileges and immunities of citizenship, even as they disagreed about whether particular rights qualified as privileges and immunities of citizenship under the prevailing criteria. And this was true whether those Republicans were present at the framing of the Fourteenth Amendment or not.



Natural Rights?

The opening case for including natural rights among the privileges or immunities of US citizens is Corfield. There, Justice Washington included the following among the core of privileges and immunities:


Protection by the government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue happiness and safety; subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole.198



As we noted in Chapter 2, Justice Washington was quoting here the canonical statement of natural rights at the Founding: George Mason’s draft for the Virginia Declaration of Rights, which began:


THAT all men are born equally free and independent, and have certain inherent natural rights, of which they cannot, by any compact, deprive or divest their posterity; among which are, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.199



Countless speakers quoted all of Corfield. None whom we have found excepted these rights from the others identified by Justice Washington. We find it hard to imagine that anyone would have denied that citizens of the United States were entitled to enjoy the protection of these rights. So, if Corfield rights are in, so too it would seem are natural rights.

But not so fast. Justice Washington did not say that natural rights per se are privileges and immunities of citizenship. He said that these natural rights were privileges and immunities: “the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.” In other words, he did not say that citizens have a privilege or immunity to the protection of any or all of the rights they would enjoy in a state of nature. He said, they have a right to these rights in particular. Why these?

Consistent with our lengthy discussion of Blackstone, our answer would be that these natural rights are protected because (1) they are inalienable—that is, they cannot justly be demanded by a general government as a condition of entering into civil society; and (2) they are civil rights that the civil society protects in exchange for the allegiance it demands of citizens. This bifurcation reminds us of James Madison’s justifications for amending the Constitution by including certain rights in its text.

The first of Madison’s proposals was to add the language later found in Corfield to the Preamble of the Constitution: “That Government is instituted and ought to be exercised for the benefit of the people; which consists in the enjoyment of life and liberty, with the right of acquiring and using property, and generally of pursuing and obtaining happiness and safety.” Referring to this language, and in contrast with his many other proposals, Madison said that “[t]he first of these amendments relates to what may be called a bill of rights.”200 Moments later, however, Madison explained his proposed right to a jury trial this way: “Trial by jury cannot be considered as a natural right, but a right resulting from a social compact which regulates the action of the community, but is as essential to secure the liberty of the people as any one of the pre-existent rights of nature.”201

We think that is a fitting description of a civil right that is a privilege or immunity of citizenship: a right the protection of which is “essential to secure the liberty of the people.” Such rights include both “pre-existent rights of nature”—such as the rights of property and contract—and other positive rights or privileges by which a person’s liberty is secured—such as the right to trial by jury or the writ of habeas corpus.

But identifying the type of rights that are privileges or immunities is not the same as identifying the particular rights themselves. After all, people could claim lots of rights as natural rights, and lots more rights as essential to protecting their liberties. How can we tell? We think the evidence we have canvassed provides important clues.

First, numerous rights specified in the various iterations of Sumner’s bill were obviously not natural rights, there being no common carriers, juries, or schools in the state of nature. Lyman Trumbull claimed that Congress was not empowered to protect rights of access to these institutions because these were not “natural” rights, but his claim was swiftly rebutted. Were it necessary for a right to be natural in order for it to qualify as a privilege or immunity of citizenship, it is difficult to imagine why Trumbull and others would not hammer their opponents on this point. Instead, they fought over whether the rights at issue were deeply rooted in common law and state practice.

Might it be enough for a right to be natural in order for it to be a privilege or immunity of citizenship? We have encountered no unambiguous assertion that a particular, concededly natural right was not among the privileges and immunities of citizenship. No one said, “Ah yes, that is indeed a natural right of all persons, but it is not a privilege or immunity of American citizens.” But Republican recourse to federal constitutional text, the common law, and state constitutional law for—as John Sherman put it—the “great fountain head, the great reservoir of the rights of an American citizen” was far more common than unadorned Republican appeals to the law of nature.202

In this respect, Republicans followed abolitionist constitutionalists such as Joel Tiffany, who hewed close to constitutional text and legal practice, even as he affirmed that those civil rights that were deemed fundamental to American citizenship were best understood as a means of implementing natural rights. On this account, civil rights—such as the right of trial by jury—are the essential means of implementing the natural rights that Madison proposed be added to the Preamble as a bill of rights. In this category we would include, in the words of “the civil rights bill,” the rights


to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to have full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and disposition of estate, real and personal.



Another way to think of this is that certain natural rights—such as the right of freedom of speech or the right to own property and enter into contracts—are “privileges or immunities of citizens of the United States” insofar as they became civil rights. That is, natural rights are subsumed by the category of civil rights when they are given positive law protections. But so too are other positive law protections—such as the right of trial by jury—that are not themselves natural rights, but are, in Madison’s formulation, “essential to secure the liberty of the people.”203

Natural rights are justified moral claims that preexist the creation of government, and by which the moral legitimacy of any government can be evaluated. The moral legitimacy of a particular government that is “instituted among men” is therefore dependent on a finding that the civil rights it protects in its positive law adequately secures the inalienable preexisting rights of the people. To the extent that a government effectively secures these rights, it is morally legitimate and capable of issuing commands that bind individuals in conscience to obey. To the extent that it does not, its commands are not so binding, and the people have the right to alter or abolish that government. Part of determining whether a government is legitimate, therefore, is to ask whether its civil rights adequately protect the natural rights of its people. But identifying the content of these civil rights in its positive law is a separate inquiry from identifying the content of natural rights.

As was repeatedly stated by its proponents, the Privileges or Immunities Clause created no new rights—neither natural nor civil. Instead, it sought to scale up the protection of the civil rights that were already recognized by state and federal positive law. It did so by adding a new federal protection from their being abridged by states. The failure to provide for the protection of these civil rights was the very deficiency in the original constitutional design that led to the Civil War.

To the disappointment of Republicans, this deficiency was inadequately remedied by the Thirteenth Amendment and the enforcement power it granted to Congress. They thought they had fixed the problem of civil rights, only to discover they had not. So they tried again, this time expressly protecting all “the privileges or immunities of citizens of the United States.”

The positive-law civil rights that comprised these privileges or immunities included, but were not limited to, such natural rights as the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue happiness and safety, as well as the right to make and enforce contracts, and the right to inherit, purchase, lease, sell, hold, and convey real and personal property. These civil rights, privileges, or immunities also included rights that were not natural but were as essential to the protection of liberty as any right to be found in the state of nature.

If positive-law civil rights identified in this way subsume natural rights, natural rights per se drop off the list of candidate criteria by which to evaluate claimed privileges or immunities of citizenship, leaving us with three:


	rights to equal treatment vis-à-vis other citizens;

	civil rights, as distinguished from “political” or “social” rights;

	all and only those rights that were in 1868 commonly extended to citizens by the states generally.



We noted above that these criteria might not be mutually exclusive. Post-ratification Republican representations that impartial treatment of similarly situated citizens was itself a civil right suggest the utility of treating the second criterion as subsuming the first. And the second criterion explains better than the third the following examples of privileges or immunities that appear to have been put forward in good faith during the framing and ratification process, as well as the reasoning that was used to justify their inclusion:


	rights protected by the Civil Rights Act of 1866;

	personal rights protected by the first eight amendments, including First Amendment rights to the free exercise of religion, freedom of speech, freedom of the press, and freedom of assembly, Second Amendment rights to bear arms, and Fifth Amendment rights to due process of law;

	personal rights protected by other constitutional provisions, including the right to habeas corpus;

	rights specifically mentioned in Corfield.



Treating the distinction between civil rights, on the one hand, and political and social rights, on the other, as the criterion that ought to be used to distinguish between the privileges and immunities of US citizenship and other kinds of rights and interests has two advantages. First, the distinction between civil rights, on the one hand, and political and social rights, on the other, can explain why the examples on this list of rights were prominent. Second, this criterion can also be used to identify other members of the privileges-or-immunities family. Better than any other theory put forward to date, this criterion fits the data.

To be clear, just because natural rights do not provide a criterion for identifying privileges or immunities does not make them wholly irrelevant to the enterprise. The most prominent examples of privileges and immunities generated during the framing and ratification of the Fourteenth Amendment can be accurately described as either the means of specifying and protecting natural rights or ensuring impartial treatment of citizens. Rights deemed to be privileges or immunities of citizens either (1) appear in constitutional text; (2) have deep roots in the common law; (3) were widespread and entrenched in the law of the states; or all of the above. As late as the debate over the Civil Rights Act of 1875, Republicans were describing civil rights in similar terms and drawing on similar authorities to either affirm or deny the federal government’s constitutional power to secure rights of access to public institutions such as inns, schools, and juries.

The distinction between civil rights, on the one hand, and political and social rights, on the other, was not drawn by participants in Reconstruction-era debates as sharply as those who seek a clear rule of law for constitutional decision-makers to apply today might desire. For instance, as often as they invoked Corfield to explain what civil rights were, Republicans did not make any great effort to determine whether particular rights had been recognized by all states since independence, and Corfield itself expressed uncertainty about the status of voting rights. While Republicans accepted a core set of rights as civil rights, the fact that they disagreed among themselves about others—such as schooling or jury service—shows that their criteria could not mechanically be applied.

A clear, widely accepted method of distinguishing civil rights from political rights and social rights would have greatly aided those engaged in these debates. We have found that no such original method or rule was articulated. Instead, Republicans relied on common normative assumptions about natural rights and citizenship, analogies and disanalogies between controversial and uncontroversial rights, and both positive and common law to make their cases.

Those seeking clear decision rules will have to go beyond the original methods employed by the adopters of the amendment. To develop decision rules that are not found in the text itself but that can be used to implement the original meaning of the clause, we need to enter the “construction zone.” Before we do so in Chapter 8, we need briefly to evaluate the competing originalist interpretation of the clause that has been offered by others. This we will do in Chapter 7. But first, we address one last vexatious question involving what is sometimes called “reverse incorporation.”




May Congress Abridge the Privileges or Immunities of US Citizens?

The question of how, if at all, the Fourteenth Amendment’s individual rights guarantees apply to the federal government has long been a source of embarrassment for both originalists and nonoriginalists alike. Does the original public meaning of the Privileges or Immunities Clause have anything to say about the powers of the federal government? Does it provide any persuasive legal justification for the Supreme Court’s conclusion in Bolling v. Sharpe that school segregation in the District of Columbia was barred (it said by the Fifth Amendment’s Due Process of Law Clause, which was said to incorporate equal-protection principles against the federal government)? Or must the decision be defended on extra-textualist moral grounds? Like “substantive due process,” anything that can be called “reverse incorporation” seems automatically suspect—both phrases sound somewhat silly.

Yet there is more support for Bolling than one might imagine. In separate articles, Jack Balkin and Ryan Williams have contended that the Citizenship Clause’s declaration that “[a]ll persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside” is enough to secure citizens’ privileges and immunities against federal infringement as a matter of original meaning.204

Like them, we have found no examples of Republicans representing that any citizen could be deprived of rights of national citizenship by any governmental entity, whether state or federal, consistent with the Fourteenth Amendment. We have canvassed abundant evidence of categorical insistence on substantive citizenship rights—including rights to be free from unjustified discrimination—as well as Republican wariness of future retrenchment by a Democratic Congress. It is conceivable that Republicans neglected to secure citizenship rights against the federal government, but there is a more plausible explanation for the relative lack of Republican discussion of the issue.

The cleanest explanation is also the simplest. The Citizenship Clause added an explicit textual recognition of the category of US citizenship, while the Privileges or Immunities Clause added an explicit textual affirmation that there is a set of “privileges or immunities” enjoyed by these same US citizens. The Supreme Court affirmed these two propositions in Dred Scott, but before the amendment was adopted, they were contested. In the process of “reversing” Dred Scott, Republicans adopted them both.

The rest of the Fourteenth Amendment was needed to empower the federal government—both the courts and Congress—to protect these privileges of national citizenship from abridgement by states. It was this need that led to its adoption. An amendment was obviously not required to empower Congress to protect these fundamental rights, which the Republicans had set about doing with remarkable unity of purpose on coming to power.205

Less obviously, an amendment was also not required to empower federal courts to find that a federal statute that violated these fundamental rights of national citizenship was not a “proper” law under the Necessary and Proper Clause. And, as we will explain in Part II, the Fifth Amendment barred any person from being deprived of life, liberty or property except by a valid law that was within the competence of Congress to enact. Propositions that state courts had used to limit the “plenary” legislative power of states were equally available to limit Congress’s plenary police power to regulate the District of Columbia and the territories.

This explanation is supported by the fact that constitutional abolitionists had maintained at least since the 1830s that the Due Process of the Law Clause barred slavery in the District of Columbia and the territories.206 Likewise, numerous Republicans maintained that the federal government lacked power under the antebellum Constitution to deny the privileges and immunities of national citizenship—in particular, by discriminating on the basis of race. Such a lack of power would make any specific prohibition to that effect unnecessary.207 General agreement that national citizenship—borrowing again from Trumbull—everywhere “mean[t] something” substantive had already been hashed out over the course of prior debates by the time that Howard proposed to add the Citizenship Clause at a very late date.

All that was constitutionally disputed among Republicans involved the status of national privileges and immunities in the states. Republicans were focused primarily on state abridgments of citizenship rights because at the time the Fourteenth Amendment was drafted and ratified, it was states that were primarily responsible for rights-abridgment.208 And under Republicans’ interpretation of the Constitution, the federal government lacked the power to protect the rights of US citizens from being violated by their own states.

Having said this, we think there is now less at stake in this interpretive debate than is commonly assumed. Today, it is school segregation by Congress that is “unthinkable.” The principal use of Bolling by courts today is to bar federal affirmative action and set-aside programs that use racial and other classifications to benefit certain categories of citizens. A majority of justices consistently (and uncritically) invoke the Warren Court’s decision in Bolling as their primary constitutional objection to such classifications.209

We say more in Chapter 8 about the concept of paramount national citizenship that was developed by constitutional abolitionists and eventually adopted by Republicans, which we are calling Republican citizenship. A full and fair treatment of the issue of how this concept applies to the federal government would, however, require more space than we can afford it here. Suffice it to say that, when the original meaning of the text of the Citizenship and Privileges or Immunities Clause is properly identified, there is more originalist support for Bolling than one might imagine.
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Competing Originalist Interpretations


WHILE THE ORIGINAL MEANING of any provision of the Constitution can be contested, there are usually a limited set of rival interpretations from which to choose the best. In this chapter, we examine five kinds of theories of the original meaning of the Privileges or Immunities Clause that judges and scholars have articulated and that differ from our own. By explaining why each does not fit the evidence we have canvassed in the previous chapters, we make more likely the conclusion that ours is the best reading of the clause. (Readers who are already persuaded as to the correctness of our reading can skip ahead to Chapter 8, in which we identify the doctrines by which the clause should be implemented.)


Theory 1: Rights “Associated with the National Government”

It has long been generally accepted that—rightly or wrongly—Justice Miller in Slaughter-House limited the rights protected by the Privileges or Immunities Clause to those that are associated with citizens’ interactions with the national government. In recent years, however, a few intrepid revisionist scholars have sought to rehabilitate Justice Miller’s once nearly universally derided opinion as leaving room for incorporating all enumerated rights.1 They claim Slaughter-House as precedent for their enumerated-rights-only theory of “privileges or immunities.”

For reasons previously noted, we are not persuaded by the revisionist view. Moreover, in letting Justice Miller and the Slaughter-House majority off the hook, the revisionists still concede that the Court in Cruikshank did adopt the rights-associated-with-federal-government view. From the perspective of original meaning, it matters not whether one attributes this view to Slaughter-House, to Cruikshank, or to both. The only pertinent issue here is whether this is a correct reading of the clause. But the evidence surveyed thus far offers no support for this view.

It is true that in his March 31, 1871, speech Bingham endorsed a notion of dual citizenship, with some rights attaching to national citizenship and some rights attaching to state citizenship. But in that speech Bingham articulated a first-eight-amendments-only conception of national citizenship and set forth a very different list of protected rights than did Miller. So that speech offers no support for the narrow holding commonly attributed both to Slaughter-House and to Cruikshank.

The rights-associated-with-federal-government view is also contradicted by a mass of evidence before and after the ratification of the Fourteenth Amendment. During both periods Republicans associated privileges and immunities with Corfield and with fundamental civil rights that had no essential connection to the federal government. Criticism of Miller’s opinion was leveled both by congressional Republicans who were present at the framing of the Fourteenth Amendment and by legal commentators who sympathized with what they believed to be Miller’s federalist goals.

These criticisms, together with the absence of any pre-Slaughter-House exposition of the Privileges or Immunities Clause that tracked Miller’s, further suggest that his opinion for the Court deserves the derision that has been heaped on it. It did not adopt the broader (and more defensible) enumerated-rights-only view, and the view it did adopt was plainly wrong on the day it was decided.



Theory 2: Enumerated Rights Only

There are two variants of enumerated-rights-only theories: The first limits privileges or immunities to those enumerated in the first eight amendments. The second limits them to any right enumerated in the text of the Constitution.


First Eight Amendments Only

To begin, we need to distinguish a first-eight-amendment-inclusive view of the Privileges or Immunities Clause, which we hold, from a first-eight-amendments-only view, which we reject. The latter view can be dated to the 1947 case of Adamson v. California. In that case, the Supreme Court followed Slaughter-House in denying that a right enumerated in what was by then called “the Bill of Rights” was protected from state infringement by the Privileges or Immunities Clause. “It is settled law,” wrote Justice Reed, that the Fifth Amendment’s right against self-incrimination “is not made effective by the Fourteenth Amendment as a protection against state action on the ground that [it] is a right of national citizenship, or because it is a personal privilege or immunity secured by the Federal Constitution as one of the rights of man that are listed in the Bill of Rights.”2

In reaching this conclusion, the Court cited Barron v. Baltimore for “the unquestioned premise that the Bill of Rights, when adopted, was for the protection of the individual against the federal government, and its provisions were inapplicable to similar actions done by the states.”3 It then rejected the suggestion that the adoption of the Privileges or Immunities Clause had affected the applicability of Barron. “The Slaughter-House Cases decided … that these rights, as privileges and immunities of state citizenship, remained under the sole protection of the state governments.”4

In his voluminous and influential dissent in Adamson,5 Justice Hugo Black reported the results of his study of the framing of the Fourteenth Amendment. Black concluded that at least one of the aims of Section 1 was to make the first eight amendments of the Bill of Rights applicable to the states. He criticized the Adamson majority for relying on a “natural law” formula to decide which rights to enforce against the states and argued that it should rely on “the language of the Bill of Right as its point of departure” rather than “substituting its own concepts of decency and fundamental justice.”6

Previous cases limiting state power from violating substantive rights had avoided the precedent of Slaughter-House by relying on the Due Process of Law Clause.7 Black made plain that he considered the Privileges or Immunities Clause to be the proper textual hook for the protection of such rights when he disparaged the Court’s refusal to consider a number of enumerated rights to be “privileges or immunities” in prior cases.

Although Black referred to the “first ten amendments” as “the Bill of Rights,” he made no mention of the Ninth or Tenth in his analysis. Instead, he spoke only of “personal liberties” that were set forth in the “first eight amendments.”8 He did not provide an explanation for omitting the Ninth and Tenth Amendments. Perhaps he regarded them as mere federalism provisions that did not protect individual rights.

Justice Black’s dissent in Adamson marked the intellectual beginning of the modern “incorporation” doctrine of the Fourteenth Amendment. Modern incorporation doctrine limits the scope of the Fourteenth Amendment to the protection of rights that are enumerated in the text of the first eight amendments of “the Bill of Rights.” Such rights are said to be “incorporated” into the Due Process of Law Clause. Although initially lonely, Black’s first-eight-amendments-only incorporation approach would later receive support from William Winslow Crosskey in the 1950s, Alfred Avins in the 1960s, Michael Kent Curtis in 1980, Richard Aynes and Earl Maltz, among others in the 1990s, and Bryan Wildenthal and Kevin Newsom in the 2000s.9

The strongest evidence for the first-eight-amendments-only interpretation of the clause comes from Jacob Howard’s introduction to the Senate and John Bingham’s March 1871 speech. If one reads the portion of Howard’s speech in which he cites Corfield through the lens of comity (which we do not), the personal rights enumerated in the first eight amendments are the only other fundamental rights in sight. Bingham’s later speech clearly reads Corfield through the lens of comity and specifically lists only the first eight amendments as sources of fundamental rights. Howard (read this way) plus Bingham (in 1871) equals first-eight-amendments only.

Even if we were convinced that Howard’s introduction and Bingham’s March 1871 speech endorsed a first-eight-amendments-only interpretation of the Privileges or Immunities Clause, however, we would not embrace it. There is simply too much pre- and post-ratification evidence of Republicans representing the clause as encompassing rights that cannot fairly be described as “enumerated,” such as those specified in the Civil Rights Act. And, as we have reported, there are far too many contests over the content of the Privileges or Immunities Clause in which Republicans did not deploy a first-eight-amendments-only interpretation, even though it would have served their interests to do so had it been available.

But, as discussed above, neither Howard’s introduction nor Bingham’s March 1871 speech is best read as endorsing a first-eight-amendments-only interpretation. We won’t reiterate those reasons here except to say that Howard gave no inkling that the Article IV rights, which he said were included among the “mass” of privileges or immunities, were comity-only. That reading has been unnaturally imposed on his speech by scholars who favor that view. Unless you buy this, Howard’s speech is exhibit #1 against the first-eight-amendments theory—indeed, against any enumerated-rights-only theory.

In contrast, the evidence in favor of the personal rights contained in the first eight amendments being among the privileges and immunities of US citizenship is compelling. Howard’s introduction is perhaps the clearest example of a first-eight-amendments-inclusive understanding of the Privileges or Immunities Clause. We can add as well Bingham’s 1867 description of the “pending constitutional amendment” as providing for “all the limitations for personal protection of every article and section of the Constitution,” along with his specific mention of both the Fifth Amendment and “the other amendments for the protection of personal rights.”10

Justice Stephen Bradley’s enumerated-rights-inclusive theory of the privileges and immunities of citizenship—articulated in his Slaughter-House dissent and in his letter to Judge Woods about United States v. Hall—is also entitled to some weight, owing to its endorsement by Republicans who were present at the framing. So, too, are the enumerated-rights-inclusive theories of George Paschal, Timothy Farrar, and John Norton Pomeroy. As Bryan Wildenthal has noted, these were the “only three nationally known legal scholars who published treatises actually discussing the Fourteenth Amendment during 1867–69.”11

That leaves us with the question of which provisions of the first eight amendments specify personal rights. According to Akhil Amar, some of the first eight amendments were federalism provisions at the Founding, which only came later to be understood as personal rights, whereas others remained federalism provisions. Amar gives the right to keep and bear arms as an example of the former having moved, he says, from a collective right of states to a personal right of individuals.12

Amar also claims that the Establishment Clause was understood in both 1788 and 1868 as a bulwark against both the establishment of a national religion and any federal interference with state establishments. It did not, he contends, become understood as a personal right to be free from state establishments.13 Kurt Lash has challenged Amar’s view, arguing that “[i]n the years following the adoption of the Bill of Rights … the idea evolved that citizens ought to be free from government imposed religious establishments.”14 By 1868, “the (Non)establishment Clause was understood to be a liberty as fully capable of incorporation as any other provision in the first eight amendments.”15

In making the case that the framers of the Fourteenth Amendment so understood it, Lash points to Republican complaints about Southern states “silenc[ing] every free pulpit”; Bingham’s March 1871 speech reciting the first eight amendments verbatim; and an 1864 speech by Senator Henry Wilson in which Wilson recited the entire First Amendment and then paraphrased the amendment as protecting “freedom of religious opinion, freedom of speech and press, and the right of assemblage for the purpose of petition.”16

Lash also draws support for a broadly accepted principle of nonestablishment from Thomas Cooley’s Constitutional Limitations, in which Cooley wrote that it was “not lawful under any of the American constitutions” to enact “any law respecting an establishment of religion.”17 Moreover, Steven Calabresi and Sarah Agudo have documented that, in 1868, twenty-seven of thirty-seven states had establishment clauses in their state constitutions, which individual citizens could invoke against their own governments.18 That’s just one state short of the three-quarters consensus required for an Article V amendment.19

On the other hand, as we noted in Chapter 6, in his speech, Senator Howard omitted the Establishment Clause from his list of “the personal rights guarantied and secured by the first eight amendments of the Constitution.”20 Also, as we noted in Chapter 4, after quoting the language of the First Amendment—including the Establishment Clause—Congressman James Wilson summarized “the great rights here enumerated” as: “Freedom of religious opinion, freedom of speech and press, and the right of assemblage for the purpose of petition.”21 Nothing here about state establishments.

These omissions are suggestive, but we haven’t done the research needed to definitively decide whether the public meaning of the bar on “the establishment of religion” had or had not transformed into a personal privilege or immunity of national citizenship by 1868. However, no matter who has the better of this Establishment Clause debate, we can articulate the following rule: all enumerated personal rights are part of the privileges-or-immunities family. Regardless of how it was viewed at the Founding, if the Establishment Clause was in 1868 deeply rooted as a personal right, it is in; if not, then not.



Enumerated Rights Only

We now move from the theory that the set of privileges or immunities of US citizens is limited to rights enumerated in the text of the first eight amendments to the theory that the set is limited to rights enumerated anywhere in the text of the Constitution. In a series of articles that culminated in a book, Kurt Lash articulated a theory of the Privileges or Immunities Clause that resembles but is importantly different from Justice Black’s incorporation theory. Like Black, Lash contended that the Privileges or Immunities Clause applied the first eight amendments to the states. Unlike Black, Lash claimed that all enumerated rights were protected by the Privileges or Immunities Clause wherever in the Constitution they may appear.

These included not only those secured by the first eight amendments, but also the right to habeas corpus in Article I, Section 9, and the right to be free from discrimination with respect to one’s fundamental civil rights when traveling in another state in Article IV, Section 2.22 According to Lash, “privileges or immunities of citizens of the United States” was an antebellum term of art, familiar from treaty jurisprudence and congressional debates over the admission of Missouri, which (Lash claims) was widely understood by the legally educated to denote only enumerated rights.23

We have elsewhere dealt with Lash’s theory at great length and can testify that the evaluation of evidence soon gets quite complicated.24 But we have found no evidence that any Republican articulated an enumerated-rights-only theory prior to the ratification of the Fourteenth Amendment. This is so whether the theory is limited to the enumerated rights in the first eight amendments or includes as well rights that are enumerated elsewhere in the Constitution.

The omission is significant, given that such a theory would have been very helpful, if not imperative, for Republicans to rebut Democratic claims that the amendment would secure voting rights, rights to sit on juries, rights to interracial marriage, and other rights that were especially controversial but that were not enumerated.25 Had the dominant public meaning of this concept been limited to rights enumerated in the first eight or ten amendments, this would been an easy rebuttal to make. It never was.

Lash has emphasized Bingham’s March 1871 speech. As we have seen, this speech is unreliable. And even this speech does not unambiguously support a first-eight-amendments-only theory of the Privileges or Immunities Clause, much less Lash’s more capacious one. In it, Bingham states that the substantive rights protected by the clause are “chiefly defined” in the first eight amendments. It certainly does not support Lash’s distinctive enumerated-rights-only theory, as Bingham does not clearly identify any other enumerated right that, in addition to those enumerated in the first eight amendments, is substantively secured by the Privileges or Immunities Clause.

Finally, and we believe tellingly, Lash has had difficulty explaining exactly how, on his theory, Section 1 of the Fourteenth Amendment constitutionalized the Civil Rights Act of 1866. As we have seen, proponents of Section 1 frequently referred to the Civil Rights Act and claimed that it would be constitutionalized by Section 1—sometimes identifying the Privileges or Immunities Clause as having accomplished this.26

On Lash’s account, it is hard to see how the Privileges or Immunities Clause would have done so. Recall that the act guaranteed the rights “to make and enforce contracts, to sue, be parties, and give evidence, … and to the full and equal benefit of all laws and proceedings for the security of persons and property.” None of these rights is enumerated as such in the first eight amendments or elsewhere in the text.

Moreover, the act did not merely protect those unenumerated rights listed in the act’s text against parochial discrimination. It also guaranteed that all citizens would have “the same right … [to contract, property, security] as is enjoyed by white citizens,” regardless of state citizenship.27 On Lash’s account, then, the Privileges or Immunities Clause was not understood in a way that would give this legislation constitutional safe harbor.

And yet, not only did members of Congress widely assert that Section 1 was meant to so empower Congress, but Congress reenacted the Civil Rights Act in 1870 pursuant to the Fourteenth Amendment to ensure its constitutionality.28 As we noted above, in his notes for his speech, Jacob Howard appears to have referred to the rights identified in Corfield as “fundamental civil rights.”

Lash has questioned the connection between the Civil Rights Act of 1866 and Section 1, noting in particular that John Bingham opposed the former despite his central role in framing the latter.29 But he has never denied that Section 1 did constitutionalize the Civil Rights Act. Indeed, in reviewing his various writings, we were surprised to discover that Lash has put forward no less than four theories of how Section 1 constitutionalized the Civil Rights Act. At one time or another, he has proposed that the rights it specified were protected by the Citizenship Clause, the Privileges or Immunities Clause, the Due Process of Law Clause, and the Equal Protection of the Laws Clause—that is, by each of the operative clauses of Section 1.30

Elsewhere we discuss these theories, focusing especially on his latest that it was the Due Process of Law Clause, which protected a dubious “natural right of due process,” that constitutionalized the act. We urge those who are tempted by Lash’s theory to read our lengthy critique of his whole body of work, his reply, and our response.31 We are confident that a fair-minded reader will conclude that none of his theories adequately explains the available evidence.




Theory 3: Equality Only

Among scholars who reject incorporation, the dominant position is that the Privileges or Immunities Clause guarantees only equality with respect to certain rights. The identity of those rights is a matter of dispute. Put another way, on this account, the Privileges or Immunities Clause protects only whatever rights it protects from discrimination by states. Under this reading, a state remains free to deny all its citizens equally any privilege or immunity of US citizenship. Perhaps the most persistent advocate of a version of the equality-only position was Raoul Berger.


Raoul Berger

On Berger’s account, the Privileges or Immunities Clause was designed to constitutionalize the Civil Rights Act of 1866—and nothing else. And because he read that act as protecting only against discrimination by states, that is the only protection afforded by the clause. It does not empower Congress, much less the federal courts, to do more than ensure that all US citizens “shall have the same rights, in every State and Territory in the United States … as is enjoyed by white citizens, and shall be subject to like punishment, pains, and penalties.…”32 It protects only against discrimination and does not forbid states from generally curtailing the exercise of these rights.

Berger’s argument rested on the premise that the Civil Rights Act of 1866 secured only equality rights, a not uncommon reading. To the contrary, however, in Chapter 5, we explained why the act is best read as a fundamental-rights statute. If we are right about the Civil Rights Act, then Berger is wrong about the Fourteenth Amendment.

Further, as Michael Kent Curtis, Bryan Wildenthal, and others have shown, Berger inexcusably neglected and diminished the significance of affirmative evidence that the clause was widely understood to substantively protect enumerated constitutional rights.33 We have discussed this evidence at length and will not reiterate it here. Berger’s research is also shot through with errors. His repetition, in the introduction of a 1997 edition of his Government by Judiciary, of an erroneous claim that Howard’s introduction received no newspaper coverage—a claim that Curtis debunked in an exchange with Berger sixteen years earlier—is perhaps the most striking example.34



John Harrison and Ilan Wurman

John Harrison and Ilan Wurman have in separate work articulated equality-only theories of the Privileges or Immunities Clause that can accommodate evidence that Republicans did not take “privileges or immunities of citizens of the United States” to denote only the rights specified in the Civil Rights Act of 1866. These theories can also accommodate evidence that Republicans were determined to eradicate the Black Codes, which were designed to perpetuate inequality between Black and white citizens.

Both scholars, however, neglect the possibility that the 1866 act established a floor of fundamental civil rights: those enjoyed by white citizens because of their connection to natural rights and equality. To constitutionalize legislation that established such a floor, Republicans would need a theory of the privileges and immunities of citizenship with substantive content. In such a theory, state positive law might be relevant to the determination of which rights US citizens were entitled to enjoy by virtue of their citizenship—as we will propose in the next chapter—but would still not be dispositive.

Harrison’s concern is that empowering the federal government to secure Republican citizenship by protecting the rights essential to it, wherever US citizens may be, would “abolish the doctrine of enumerated powers and with it American federalism.”35 We disagree. On Harrison’s account, the privileges and immunities of citizenship are bounded; states are obliged to extend only certain kinds of rights equally to their citizens. But so, too, are privileges and immunities bounded under our theory of Republican citizenship; Congress and the courts are empowered to protect only certain kinds of fundamental rights against state infringement.

Harrison notes that the “rhetoric of privileges and immunities of citizens in the nineteenth century was heavily Lockean” and that abolitionists and Republicans claimed “that the individual, who had surrendered the natural right of self-protection by giving allegiance to the state, was entitled in return to be protected by the government.”36 He proposes that privileges and immunities be distinguished from mere government benefits by ascertaining whether “the government [is] undertak[ing] to provide something that individuals have a natural right to acquire, and either monopoliz[ing] its provision or forc[ing] citizens who obtain the benefit privately to pay for it a second time by taxing them for its public provision.”37 Harrison observes that “[t]his means that most government benefits with which we are familiar will be privileges of citizenship because most of them are supported by general taxation.”38

We would say instead that a fundamental right to nondiscriminatory access to goods supported by general taxation is itself a privilege of citizenship and that a fundamental right to be free from unreasonably discriminatory tax burdens is an immunity of citizenship. Both are instances of the fundamental privilege to impartial treatment by public institutions. But, as we have shown, the Privileges or Immunities Clause secures other fundamental rights that were deemed fundamental in 1868, as well as leaving room for additional widely recognized and entrenched privileges to be elevated to fundamental status at a later date.

Harrison is right that Republicans were concerned with federalism as well as natural rights and equal citizenship. But he underestimates Republicans’ commitment to establishing a federal floor of fundamental rights protected from state abridgment. Our federalism was preserved but significantly modified—and consciously so—by the authors and adopters of the Fourteenth Amendment.

Wurman largely agrees with Harrison but makes a distinctive claim about the language of the Privileges or Immunities Clause as a whole that is worth examining separately. Wurman contends that “privileges or immunities of citizens of the United States,” “due process of law,” and “the equal protection of the laws” are all legal terms of art. By this is meant that they carry a specialized meaning available firsthand only to members of a subcommunity of the general public—namely, the legally educated.39

As Larry Solum has explained, constitutional communication via terms of art depends on the operation of a linguistic division of labor whereby the specialists convey the meaning of relevant language to others.40 We have argued that that division of labor can only operate if (a) there is a widely accepted specialized meaning to convey, and (b) the latter meaning is either communicated to the public or the public defers to those who are legally trained.41 Otherwise, there will be a divergence between the meaning conveyed to most people and the specialized meaning conveyed to a select few—and the specialized meaning will not become the public meaning. Wurman does not establish either (a) or (b).

The evidence canvassed above discloses a divergence that developed over the course of the antebellum period between a dominant comity-only “legal-term-of-art” meaning of privileges and immunities in the courts and a fundamental-rights public meaning on which all sides in the battle over slavery eventually converged, even as they disagreed about the nature of fundamental rights. Another way of expressing this divergence is that the original public meaning of Article IV, Section 2 as a “comity-only” protection came to be a “term of art” as the contemporary public meaning of the clause evolved into a fundamental rights reading. The original public meaning of the Privileges or Immunities Clause of the Fourteenth Amendment was the then-prevailing public meaning of Article IV as protecting a floor of fundamental rights, rather than its term-of-art comity-only meaning in the courts.

Wurman reads several salient constitutional disputes—for instance, the expulsion of Samuel Hoar—as one over equality of rights rather than fundamental rights. We do not agree, but even if he were correct, there is no term-of-art case to be made on the basis of such evidence. These were very public arguments that strayed far from the legal-term-of-art comity consensus within the courts.

Moreover, as we have argued, the courts, too, eventually became more receptive to a more-than-comity view of the clause. But for any legal-term-of-art meaning to become public meaning, Wurman must offer more than Howard’s statement that senators “may gather some intimations of what probably will be the opinion of the judiciary” and his reference to Corfield—a case that, as we have seen, Republicans had long read in a legally unorthodox way.42 Because Wurman does not offer more than this, we should proceed on the assumption that the clause’s language carries a public meaning that was enriched by decades of antebellum constitutionalism outside the courts. It was not written in the language of the law.

In the end, Wurman’s case for equality-only is no stronger than Harrison’s. Although Wurman correctly claims that the Privileges or Immunities Clause was enacted to constitutionalize the Civil Rights Act of 1866, he does not consider in any depth the possibility that the latter is not a mere antidiscrimination guarantee. If the act was more than this, then we have shown that an equality-only Privileges or Immunities Clause would not succeed in accomplishing what we and he agree is a minimal requirement for any viable account of the clause.

We share Wurman’s skepticism of using “stray statements from legislative history”43 to bolster a fundamental-rights theory—or any theory for that matter. We agree with Wurman that Bingham’s 1871 eight-amendments-and-nothing-but speech is unreliable. But, as we have shown, far “more than a single statement by Senator Howard” and “a few stray and ambiguous statements” by Bingham support the inclusion of enumerated personal rights among the privileges and immunities of US citizenship.44 In fairness to Wurman, he wrote his book before he had access to the evidence presented in ours.

Wurman urges that “no advocate on either side made explicit mention of incorporating the Bill of Rights.”45 True, but unsurprising given that “the bill of rights” had not yet been embedded in popular discourse. And we have seen that many advocates represented that particular enumerated personal rights would indeed be protected, without any suggestion that they would be secured only against discrimination. An equality-only Privileges or Immunities Clause simply would not have gotten the job done for the Republicans who devised, enacted, and sought to enforce it.



Philip Hamburger

Philip Hamburger has provided the sparest account of the clause’s content. He reads it as empowering Congress to enforce the Privileges and Immunities Clause of Article IV, Section 2, understood as prohibiting discrimination on the basis of out-of-state citizenship.46 Period. Thus, the Privileges or Immunities Clause does not protect citizens even from unequal treatment by their home state. For Hamburger, the interpretive key to the clause is a bill proposed by Samuel Shellabarger, which referred to the privileges and immunities “of U.S. citizens” and protected only comity rights.47 This bill, Hamburger claims, inspired the language of Bingham’s third draft, and that language carried the same meaning.48

Shellabarger’s comity bill cannot bear the weight of Hamburger’s theory. Hamburger adduces no direct evidence that Bingham borrowed the bill’s language. We have seen that Shellabarger himself held an expansive fundamental-rights understanding of the Privileges and Immunities Clause. Responding to Hamburger, Lash has pointed out that Shellabarger amended his bill to clarify that “the enumeration of the privileges and immunities of citizenship in this act contained shall not be deemed a denial or abridgment of any other rights, privileges, or immunities which appertain to citizenship under the Constitution.” This implied that Article IV did not protect merely comity rights.49

Hamburger takes pains to incorporate Black voices into Fourteenth Amendment scholarship. He criticizes other scholars for “treating the blacks like invisible men” and canvasses newspaper evidence to document the concerns of free Blacks about the security of their rights when traveling to other states.50 These efforts are laudable, but the picture Hamburger paints of Black thought about the privileges and immunities of citizenship is incomplete and sometimes misleading.

It is certainly true that Southerners perceived free Blacks who traveled South as a threat to white supremacy, and that free Blacks who sought to enter Southern ports found it increasingly difficult to do so in the years preceding the Civil War.51 But free Blacks were also profoundly concerned about their fundamental rights to the freedom of speech, the free exercise of religion, nondiscriminatory access to public institutions, and other rights that they associated with citizenship. These rights were either insecure or denied altogether, whether in the South or in the North.

The urgency of protecting Blacks’ substantive rights in their home states became only more pressing in the wake of the Black Codes and reached its zenith in the summer of 1866 after Congress submitted the Fourteenth Amendment for ratification. On July 30, local law enforcement officials stood by as a white mob organized by the New Orleans mayor massacred scores of mostly Black marchers outside of a reconvened Louisiana Constitutional Convention. As Lash has pointed out, many of the murdered had fought in the Civil War.52 Blacks’ vulnerability to state-sanctioned violence in response to their exercise of rights to free speech and free assembly was made painfully clear. Hamburger’s claim that Blacks “had little need for assurances of any particular substantive federal right” is untenable.53

Hamburger focuses attention on a memorial that Black abolitionist William Cooper Nell and other activists submitted to the Massachusetts legislature in 1858. He accurately describes the memorial as a “complain[t] that the Dred Scott decision had left [Blacks] more vulnerable than ever in Southern states.” He then notes that Nell charged Chief Justice Roger Taney with effectively nullifying the Privileges and Immunities Clause.54 Hamburger does not mention, however, that five years earlier Nell deployed the Privileges and Immunities Clause against his own state, arguing in a petition to the Massachusetts Constitutional Convention that, consistent with Article IV, Section 2, Black citizens could not be disabled from holding military commissions and serving in the volunteer militia.55

Finally, Hamburger lacks a convincing account of how the Fourteenth Amendment provided constitutional authority for the Civil Rights Act of 1866. He states that “[i]t is well-known that the Fourteenth Amendment’s clauses on equal protection and due process gave constitutional force to positions Congress had earlier taken in the Civil Rights Act.”56 To the contrary. These are controversial and highly problematic claims that need to be defended.

Those who would claim that the Equal Protection of the Laws Clause constitutionalized the Civil Rights Act must confront the evidence presented by Christopher Green. Green shows that the clause guarantees “protection” against violence and access to the processes of “the laws”—including the courts—but does not serve as a general nondiscrimination guarantee.57 We will return to the original meaning of the Equal Protection of the Laws Clause in Part III, where we will take a somewhat broader view of “the equal protection of the laws” than does Green. But even that broader view is not broad enough to provide all the protections afforded by the Civil Rights Act.




Theory 4: A Closed Set of Enumerated and Unenumerated Rights

Several scholars have contended that the Privileges or Immunities Clause “locks in” rights that were generally possessed by citizens at a particular date. Neither Congress nor the courts can add to them, and states cannot subtract from them. Earl Maltz and Douglas Smith are two such scholars.

On Maltz’s account, the Thirty-Ninth Congress sought to “secure a fixed set of rights” and the set of protected rights was “fixed for all time in 1866.”58 Maltz describes the protected set as “relatively small” and as “clearly” including “the rights enumerated in the Civil Rights Act [of 1866].” To these he adds “some of the Bill of Rights,” like the “basic guarantees of the First Amendment,” “the Fifth Amendment’s just-compensation and due process provisions,” the right to keep and bear arms, the right to be free from cruel and unusual punishments, and the right to be free from unreasonable searches and seizures.59 Maltz regards it as probable that Republicans “viewed the first eight amendments as incorporated in their entirety” but does not believe that rights must be enumerated to be “privileges or immunities.”60

Douglas Smith has found that the social contract theories of John Locke, Samuel Pufendorf, Jean-Jacques Burlamaqui, and Emmerich de Vattel exerted an influence on antebellum legal thought. From this he concludes that the privileges and immunities of citizenship encompassed “more and less than those rights enumerated in the Bill of Rights.”61 Specifically, they included “fundamental” rights that “exist[ed] anterior to the establishment of the government, whether because they are inherent, belonging to all persons as natural rights, or because they flow from the social compact among the members of the political community, its citizens.”62 Among them, Smith argued, were the rights identified in the Civil Rights Act of 1866, such as “the capacity to enter into contracts, testify in court, and pass property through inheritance.”63

We generally agree that the rights identified by Maltz and Smith were locked into the Constitution in 1868 as privileges or immunities of citizens. These rights cannot be repealed by ordinary legislation or by judicial interpretation. But while these rights were fixed, we do not believe that the set of privileges and immunities was closed in 1866, 1868, or at any other time. More rights could later qualify. At the same time, this set has boundaries that constrain such expansion.

While we disagree with Lyman Trumbull’s stance on the Civil Rights Act of 1875, we do share his view that the original meaning of “privileges or immunities of citizens of the United States” covers only civil rights. It does not extend to “political rights”—that is, to rights widely recognized as falling within the absolute discretion of the political branches to extend or withdraw. Nor did it extend to “social rights” to the association, friendship, or favorable opinion of others, which even the most radical of Republicans disavowed any intention to secure during the relevant time period.64

It is true that—as Maltz and Smith emphasize—Republicans insisted that the Privileges or Immunities Clause did not protect political rights and explained that voting rights in particular were not protected because they were not essential to citizenship. It is also true that Republicans were concerned about delegating too broadly to future Congresses that might prove hostile to civil rights.

There is a difference, however, between locking in a closed set of civil rights and locking in a conceptual boundary between civil rights and other kinds of rights. Doing the latter would empower Congress and the courts to take measures that were necessary to protect deeply rooted civil rights to life, liberty, property, and the like, from new threats unimaginable in 1868. More controversially, it would also empower Congress and the courts to protect rights that later came to be understood as fundamental to Republican citizenship. Rights such as voting and jury service, which had previously qualified as “political rights” and were unprotected, could later become “civil rights” that could not be abridged by the states.

But we hasten to stress that this approach would not leave the federal government—and especially its judges—with unbounded discretion in designating rights as civil rights. As we will explain in Chapter 8, such rights must be found or discovered by the same backward-looking inquiry that was used by those who wrote and ratified the Fourteenth Amendment. Most importantly, it would require a finding that a particular right has become widespread and entrenched in the positive law of the states. An outlier state that declines to recognize a widespread, entrenched right can be brought into alignment with the national consensus. But such rights should not be made by judges absent such a consensus just because the judges consider them to be fundamental.

In the next chapter, we hope to mollify some of the understandable concerns about this approach by identifying the implementing rules to give legal effect to the original meaning of the clause. These rules closely resemble the Court’s current, more “conservative,” approach to substantive due process. Because they focus on the positive law, if anything, these rules are more determinate than the Court’s current approach.



Theory 5: An Open Set of Widely Recognized Common-Law Rights

Finally, Christopher Green has argued that the Privileges or Immunities Clause guarantees some fundamental rights to all citizens and thereby prevents the stratification of citizenship. He has created a hierarchy of fundamentality, placing at the bottom those rights “guaranteed to citizens and aliens alike” and “political” rights and “social rights.”65 Although Green describes his examples of rights at each level of the hierarchy as merely “illustrative,” the illustrations make plain the unique character of Green’s theory.66 Those at the top include both enumerated and unenumerated rights, such as “[a]nti-slavery rights, due process of law, protection from violence, making contracts, suing for injuries, [and] testifying in court.”67 For Green, then, enumeration in the constitutional text is neither necessary nor sufficient to make a right fundamental.

Green’s account differs importantly from ours by contending that no “floor” of fundamental rights was fixed in 1868 or at any other time. In his view, fundamental rights are those that have long been generally enjoyed by citizens in the several states. Such enjoyment can wax and wane over time. “[T]here simply isn’t [a] temporal qualifier like ‘current’ on the privileges or immunities of American citizens mentioned in the text,” he notes, even though “[o]ther provisions in the Constitution do have explicit time stamps.”68

How long, then, does it take for a right to become a privilege or immunity of citizenship? Although he expresses some uncertainty about this, Green opines that “even a very young tradition, if it genuinely has spread through the bulk of the United States, should count.”69 Although he does not expressly say so, because there is no floor to his conception of privileges or immunities, this would seem to include a widespread practice of restricting liberty along with protecting it. In other words, a retreat from a tradition of rights-protection that has genuinely spread through the bulk of the United States—however rapidly—could reduce a right to nonfundamental and therefore unprotected status.

Consider that he finds it “quite plausible” that “laissez-faire economic rights” no longer qualify as fundamental because “the tradition of unregulated labor markets that existed at the time of Lochner v. New York or Adkins v. Children’s Hospital has gone by the wayside.”70 On the other hand, he also notes that “[t]he right to contract was … in the Civil Rights Act of 1866, and seen as a paradigm privilege of citizens of the United States.”71 That’s a problem for his theory.

We agree with Green that Republicans understood the privileges and immunities of citizenship to be the product of induction from experience rather than deduction from natural-rights axioms. This is the method we too advocate and will elaborate in the next chapter. But he underestimates the degree to which Republicans believed that certain rights had proven so essential to citizenship that they ought to be locked into the positive law of the land.

We detect no uncertainty among Republicans in the Thirty-Ninth Congress about whether what they considered to be civil rights ought to be placed beyond the reach of ordinary politics. Republicans repeatedly claimed that they sought to permanently secure particular civil rights. We find no Republican endorsing the notion that a civil right ought no longer to qualify for constitutional protection if enough states neglected to secure it for a long enough period of time.

Consider that the freedom of speech—perhaps the most frequently mentioned of civil rights—could, on Green’s view, cease to be protected by the Privileges or Immunities Clause if a very young tradition of censorship emerged. This is not a far-fetched hypothetical. The recently developed concept of unprotected “hate speech” is spreading through the legal and political culture like wildfire.72 Green’s theory provides no fire brake.

Republicans would not have needed to strain their imagination to contemplate such a development. They had seen the freedom of speech neglected or outright attacked by Southern states throughout the antebellum period. Absent any evidence that Republicans did believe that the rights they considered fundamental could lose their fundamentality through widespread state neglect, we should not interpret the clause to allow for this possibility. We are aware of no such evidence.

We also agree with Green that there is no fundamental rights ceiling. And we agree that a right need not be enumerated to be deemed fundamental. Republican claims that the Privileges or Immunities Clause would secure Corfield rights and rights specified in the Civil Rights Act of 1866 are incoherent absent the assumption that rights can come to be deemed fundamental through means other than federal enumeration. Further, when Republicans contended for the recognition of “new” privileges and immunities in the 1870s, they looked not only to federal constitutional text. They looked as well to the constitutional and common law of the states—such as the nondiscrimination duty of common carriers.

We hasten to add that, by stating that there is no fundamental rights ceiling, we do not mean that state convergence on a right’s importance is sufficient to make it a privilege or immunity of US citizens. To be deemed fundamental to Republican citizenship, a right must also have a tight connection to Republican citizenship. That is, it must have a tight connection either (1) to the protection of natural rights or (2) to the equal treatment—or the civic equality—of citizens by public institutions.

The development of a framework that judges and legislators can use to assess whether such a connection exists in a given case is a task that falls within the domain of constitutional construction. It is a task we will perform in the next chapter.



Before moving on to considering how the letter of the Privileges or Immunities Clause should be implemented in a manner that is faithful to its spirit, we offer some concluding observations about the task of identifying the original public meaning of the clause.

The privileges and immunities of American citizenship do not admit of a concise definition that sets forth their essence and cleanly distinguishes them from other interests. Their history is one of contestation within fuzzy conceptual boundaries. While these boundaries are ultimately grounded on empirical claims about human nature and the requirements of human flourishing in civil society, they are identified through past practice, not armchair philosophizing. If there was an “original method” of identifying privileges or immunities, this was it.

Such practice consisted in the working out, by people who were assumed to share common normative commitments, of how to realize those commitments institutionally—through constitutions, through legislation, through the courts. To put it crudely, a right came to be deemed a “civil right” if lots of people who thought about citizenship in roughly the same way deemed it to be important to citizenship for a long enough time. Determining whether a right is deemed important to citizenship for a sufficiently long period of time requires an empirical inquiry into our shared tradition and history, as opposed to a purely normative inquiry by judges.

The Privileges or Immunities Clause can be understood as an expression of Republicans’ conviction that there existed an understanding of citizenship that had long been assumed to be common and a set of rights that had been deemed essential over time to securing this citizenship. Following the lead of constitutional abolitionists, Republicans traced this understanding to the Founding. Their historical claim stressed the Declaration of Independence, but they amassed other evidence, too.

As a result of the rise of the Slave Power after the Founding, however, this understanding of citizenship came to be rejected by some, and, consequently, the rights it required were no longer secure. The defeat of the Confederacy on the battlefield ended proslavery’s dominance of the federal government. But Republicans then discovered that their victory failed to translate into a restoration of this understanding of citizenship or to an equal respect for its associated civil rights. Nor, to their surprise and dismay, did the abolition of slavery by constitutional amendment accomplish those goals. Another amendment was needed because future Congresses simply could not be counted on to respect the civil rights that Republicans took for granted as essential to American citizenship.

Yet, as we know, all these laudable Republican efforts ultimately proved insufficient to the task. Witness the defeat of Reconstruction and the rise of the legally ensconced system of white supremacy known as Jim Crow, both of which were aided and abetted by the Supreme Court. We hasten to add that the assistance provided by the Court included ignoring or distorting the original meaning of the Privileges or Immunities Clause from 1873 to this very day.

In the preceding chapters, we have identified the original meaning of “the privileges or immunities of citizens of the United States” as civil rights, as distinguished from “political” or “social” rights, including the civil right to equal treatment by public institutions. But how do we identify precisely these civil rights?

For better or worse, Republicans did not supply future constitutional decision-makers with fine-grained criteria or an original method for distinguishing civil rights from other interests that they considered valuable. It does not follow, however, that the quest for the original meaning of the Privileges or Immunities Clause has been so much wasted time and scholarly energy. We know a great deal more about the clause than we used to. There is much about the content of “privileges or immunities” in which constitutional actors can today be highly confident:


	Enumerated personal rights are clearly in;

	Rights specified in the Civil Rights Act of 1866 are clearly in;

	Rights specified in Corfield, with the exception of suffrage—to which we will return—are clearly in.



If it was clear that the set of privileges or immunities of citizenship was closed in 1868, this would end our inquiry into original meaning. These would be the privileges or immunities of US citizens and nothing more. Adopting this meaning would be a huge improvement over its current neglect by the courts.

But the evidence that persuasively shows that these three categories of rights were fixed as civil rights by the original meaning of the text in 1868 also shows that other rights could later become privileges or immunities of American citizens. Because of this, constitutional actors will need to devise rules of their own to settle the status of other rights. In doing so, they need to operate within the admittedly fuzzy boundaries set by those who ratified the text of the Fourteenth Amendment into law.

In the next chapter, we present the evidence showing that the set of privileges or immunities of US citizens was not closed in 1868. We then introduce criteria by which legislators and judges can identify additional rights that have since become privileges or immunities of American citizenship. These criteria will allow for the development of privileges and immunities that the Fourteenth Amendment’s framers may not have contemplated but are faithful to the text they proposed. Recognizing these rights as fundamental will be faithful to their theory that privileges and immunities emerge from convergent practice and experience that demonstrates the centrality of certain rights to the flourishing of the citizenry.

After this, we propose decision rules by which all these privileges or immunities—whether old or new—can be implemented and enforced. To borrow from Bingham, those decision rules will be structured around the “spirit, the intent, the purpose” of the Privileges or Immunities Clause. This spirit includes a commitment to natural rights, to civic equality, and to a revised understanding of federalism in which the federal government actively responds both to state action and to culpable omission that puts citizens’ rights at hazard.

It is unrealistic to demand 100 percent certainty from any text. It is particularly unrealistic to demand certainty from a constitutional text that was forged in the wake of war and in the midst of efforts by those who lost it to fight on through other means. Disputes and doubts about its full scope are inevitable. But we must do better than the Supreme Court of the United States has done to deliver on its promise. And we can.
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The Spirit



Implementing the Privileges or Immunities Clause


IN THE PREVIOUS seven chapters we identified the original meaning of the phrase “privileges or immunities of citizens of the United States” by examining evidence from the Founding, from the antebellum period, from the drafting and ratification of the clause, and from post-ratification interpretations in Congress and by courts and academic commentators. This mass of evidence shows that “privileges or immunities” encompassed civil rights, as distinguished from “political” or “social” rights, and included the civil right to impartial treatment by public institutions. In this chapter, we address the question of how constitutional decision-makers in all three branches of government can identify the particular civil rights that are the privileges or immunities of Republican citizenship.

In previous work, we have articulated and defended a framework that constitutional decision-makers can use to implement constitutional text.1 We have termed this framework good-faith construction. As we summarized this approach in the introduction, good-faith construction distinguishes between the “letter” and “spirit” of the text of the Constitution. When the original meaning or letter of the text is not sufficient to resolve a constitutional controversy, one must supplement that meaning with its original spirit. The spirit of the text is its original function(s), purpose(s), object(s), end(s), aim(s), or goal(s)—which for convenience we call simply the “original function” of the text.

Identifying this original function or spirit of the text requires the same sort of empirical inquiry as that required to interpret its letter.2 Decision-makers must investigate not only the immediate context of communication but antecedent legal, political, and social history that might shed light on what kinds of normative goods the text was designed to capture. Then, they must formulate rules for decision-making that make it more likely that those goods will be captured in a given setting—rules that are well adapted to that setting.

Their aim should be to implement the original meaning of the text in a way that is faithful to the reason why the text was adopted. Being faithful also means that whatever rules decision-makers adopt to accomplish its aims must not contradict the original meaning of the text. Above all, they should not use any underdeterminacy in the text as an excuse or pretext for avoiding what the text does say—perhaps because the decision-maker does not like or approve of the original meaning of the text.

We believe that the key to understanding the spirit of the phrase “privileges or immunities of citizens of the United States” is the concept of Republican citizenship. In this chapter, we propose a modified version of the concept of paramount national citizenship first elucidated by scholar Jacobus tenBroek in his pioneering work on antislavery constitutionalism.3 After summarizing Republican citizenship, we provide decision rules that judges and legislators can use to promote Republican citizenship today.


The Spirit of the Privileges or Immunities Clause

It would be tedious to enumerate all the occasions on which supporters of the Fourteenth Amendment represented that the Privileges or Immunities Clause was designed to establish a national citizenship. Instead, we will try to nail down the clause’s spirit by identifying the kind of national citizenship the clause was designed to establish.

We think the evidence shows that the clause was designed to establish the kind of citizenship that was developed by radical antislavery scholars and activists—Joel Tiffany and Lysander Spooner being among the most prominent—and later embraced by thought-leaders within the Republican Party.4 This paramount national citizenship held that (1) those born or naturalized in the United States were citizens of the United States first and of their own states second;5 (2) a bundle of civil rights—both substantive rights and equality rights—attached to that shared national citizenship;6 and (3) the federal government had a constitutional responsibility to ensure that those rights were secured.7

Those who supported paramount national citizenship associated it with a number of clauses in the antebellum Constitution. In particular, they focused on the Preamble,8 the Guarantee Clause,9 the Privileges and Immunities Clause,10 and the Fifth Amendment’s Due Process of Law Clause.11 This group maintained that all or some of these clauses empowered the federal government under the antebellum Constitution to secure the natural and civil rights of enslaved Blacks and their abolitionist supporters, as well as the rights of free Blacks who risked imprisonment merely traveling to Southern states.

But the proposition that, even before 1868, the federal government had the power to act against slavery and Southern efforts to entrench it within the original states (as distinct from the territories and the District of Columbia) was not widely accepted by Republicans.12 Nevertheless, many Republicans did believe that federal citizenship entailed the equal enjoyment of natural rights and civic equality. And they believed as well that federal power ought to be enlarged if necessary to secure civil rights that either protected or gave substance to these natural and equality rights.13

The disagreement between these two groups about the scope of federal power should not obscure the consensus that existed about the substance of paramount national citizenship. Although one group claimed that the federal government already had the power to protect citizens of the United States from their own state governments, the other group believed that the Constitution should be amended to give the federal government this power.

For both groups, then, the commitment to paramount national citizenship was common ground. And this commitment provided the spirit of the amendments that were added to the Constitution expressly to empower the federal government. We call this conception of citizenship “Republican citizenship” after the party that adopted and implemented it by revising the text of the Constitution and enacting legislation to enforce it. This nineteenth-century constitutional theory is distinct from the Renaissance concept of “classical republicanism” associated with such figures as Niccolò Machiavelli.14

Unlike some abolitionists, most Republicans did not understand Republican citizenship to entail a plenary federal power to legislate with respect to rights that were traditionally left in the charge of the states.15 But they did understand Republican citizenship to be incompatible with the concept of “state sovereignty.” That is, Republicans rejected the claims that states were the primary source of citizenship and that states enjoyed the same “supreme, irresistible, absolute, uncontrolled authority”16 over their citizens that Sir William Blackstone had attributed to Parliament.17 After Appomattox, both by statute and by written amendments to the Constitution, Republicans sought to realize a federalism-sensitive paramount national citizenship by equipping federal courts and Congress to ensure that states no longer acted as if they were sovereign in this sense.

We have described how Republican citizenship rested on political-philosophical premises that were drawn from eighteenth-century natural-rights thought. To be a citizen of the United States was to be a citizen of a government that defined itself by its commitments to natural rights—commitments that Republicans found in the writings of John Locke, Samuel Pufendorf, Emmerich de Vattel, Jean-Jacques Burlamaqui, the Framers of the 1788 Constitution, and, especially, the Declaration of Independence.18

There was more to Republican citizenship, however, than natural rights. There was also civic equality. Civic equality was understood as equality between citizens in respect of their treatment by, and access to, public institutions. The concept of public institutions included what we would today consider to be nonstate institutions that served the general public, such as railroads, theaters, inns, and the like. This is a key point.

Republican complaints about the discriminatory treatment of Black citizens by such public institutions, whether or not they were actually owned and operated by a state, culminated in the enactment of the Civil Rights Act of 1875. It would take considerable imagination to justify such legislation on the basis of a concept of citizenship that embraced only natural rights. And yet Republicans did contend that citizenship entailed the enjoyment of freedom from discrimination by the above actors.

We need to be careful here. It is anachronistic to project backward our understanding of what qualifies as a state actor into the late nineteenth century. A central premise on which Republican arguments for the Civil Rights Act of 1875 rested was that the listed institutions were, in an important sense, state actors. Some of these institutions were chartered by states and exercised powers that had traditionally been exercised by states—such as the power of eminent domain.19 Others were licensed by states to serve the general public.20 Still, the connection between discrimination by such institutions and violations of natural rights seems very attenuated. Something else appears to have been going on in Republican thought.

In his dissent in the Civil Rights Cases, Justice John Marshall Harlan articulated “the substance and spirit of the recent amendments of the Constitution,” which is akin to the distinction we have drawn between the letter and spirit of the text.21 For Harlan, that spirit included a civic-equality component of Republican citizenship that is critical to understanding the concept. Justice Harlan contended that the right to nondiscrimination with respect to public accommodations was a civil right that was entrenched in the common law. As Harlan put it, it was among “those [rights] which are fundamental to citizenship in a free government.”22

What made this right so fundamental? And what made these government and nongovernment institutions “public”? Justice Harlan explained that institutions providing public accommodations owe their existence to the public and are given special privileges by the public. As a result, these institutions are charged with certain duties and responsibilities to the public. The next step in his argument, then, was crucial: “[T]he colored race is part of that public.”23 Therefore, to arbitrarily deny Black citizens access to public accommodations was effectively to diminish their citizenship by “brand[ing] [them] as … inferior and infected.”24

To be sure, Republican citizenship maintains the distinction between civil rights and what were called “social rights.” In a speech criticizing the majority opinion in the Civil Rights Cases and praising Harlan’s dissent, Frederick Douglass asserted that to deny “social equality”—a reciprocal recognition of equal status between individuals—was not to deny “civil equality.”25 By “civil equality,” he meant equality between citizens under the laws through which public institutions were established and maintained.

Neither Douglass nor Harlan contended that the Fourteenth Amendment empowered Congress to enact laws requiring that individual citizens perceive other individual citizens as their moral or intellectual equals or welcome them into their social circles. For example, while prohibiting discrimination by inns, the Civil Rights Act of 1875 exempted boarding houses,26 where citizens boarded others in their own homes. But Republican citizenship required equal treatment under the law—including the law governing access to institutions that were considered to be public in nature.

This can be confusing if one is operating with two categories in mind: public and private, which correspond to state and nonstate, or governmental and nongovernmental. One way to dispel the confusion is to acknowledge that there are not just these two categories or realms but three: call them (1) public / governmental; (2) public / nongovernmental; and (3) private / nongovernmental. Only in the latter sphere are people constitutionally free to arbitrarily discriminate.

Even after the “civil-rights revolution,” we today acknowledge that a legislature cannot tell you whom to date, whom to marry, whom to invite to dinner, or with whom to watch the game in your living room. In this realm, morally objectionable and hurtful discrimination is legally permissible—even constitutionally protected. It is this conception of “private,” not the right of freedom of speech, that lies behind such “privacy” cases as Stanley v. Georgia27 or the concept of “freedom of intimate association.”28

This is not to say that these three categories carve social reality at the joints or that borderline cases pose no challenge. Nor are we claiming that Republicans in 1868 explicated these categories as we have. This is merely our attempt at clarifying that, for Republicans, the public–private distinction may not have mapped neatly on a binary distinction between state and nonstate actors.

Further, it may be that nonstate or “private” actors in the middle category who own and operate public facilities retain some discretion to discriminate that state institutions lack. “No shirt, no shoes, no service” is an acceptable policy, while “no dogs or Jews allowed” is not. Barring “arbitrary” discrimination is not the same as barring any and all discrimination.

This middle category shares attributes of both state and purely private institutions. Treating such privately owned and operated public institutions as though they were state institutions might be as mistaken as treating them as purely private. After all, the point of acknowledging three categories rather than two is to recognize that the middle one is not the same as the other two and may be subject to different obligations. At any rate, in trying to capture the concept of Republican citizenship that animated the Privileges or Immunities Clause, descriptive accuracy requires the recognition that equal citizenship included the privilege of reasonable access to privately owned and operated institutions serving the general public.

In addition, Republican citizenship did not entail equality in all respects between citizens and noncitizens. To be sure, Republicans believed that every person was a bearer of natural rights and equally entitled to a baseline of legal protection by the government of those natural rights. But citizenship had its constitutional privileges. Republicans saw no contradiction in reserving to citizens an additional bundle of state-created goods—goods that were not required to secure anyone’s natural rights.29

This is the best way to explain the distinction drawn in Section 1 between the beneficiaries of the Privileges or Immunities Clause, on the one hand, and those of the Due Process of Law and Equal Protection of the Laws Clauses, on the other. The latter two clauses provide a baseline of legal protection to all natural-rights-bearing “person[s].” In addition to these protections of negative liberties—freedoms from the state—the former clause also secures citizens of a natural-rights-centered republic in the enjoyment of state-created goods, the precise content of which is a function of a stable national consensus. Once a good becomes closely enough associated with US citizenship in virtue of such a national consensus, it becomes a privilege or immunity of US citizenship.

How broad, how entrenched must a consensus be before a right becomes a privilege or immunity? How do we determine whether such a consensus exists? Viewing the text through the lens of Republican citizenship provides decision-makers with the tools to discern whether states have denied people the kinds of goods that the clause was designed to secure. By the same token, Congress might—under the pretext of counteracting abridgments of citizenship rights—take actions that have no connection to the kind of citizenship that the clause was designed to constitute. Such a law would not be “appropriate” under Section 5 of the amendment.

A sound understanding of Republican citizenship can equip decision-makers to implement the Privileges or Immunities Clause in good faith themselves and ensure that those actors—whether state or nonstate—whom they are charged with monitoring do so as well.



Implementing Republican Citizenship

Unlike scholars, time-pressed, boundedly rational public officials cannot afford to engage in extensive historical and linguistic inquiries. Even if they could, they would still confront constitutional text that does not compel them to take one, and only one, course of action. Underdeterminacy is part of constitutional reality. Accordingly, they need a set of doctrinal tools that economize on time and cognitive effort and simplify constitutional decision-making. Such constitutional heuristics are the stuff of which constitutional doctrine is made. What doctrines best enable decision-makers to implement the Privileges or Immunities Clause in a manner that is faithful to its letter and spirit?

As we will explain in Part II, we reject the view of those who, like Justice Clarence Thomas, contend that the Due Process of Law Clause imposes no limits on the content or substance of legislation.30 But we share with Justice Thomas the view that the business of identifying “fundamental” or substantive rights of citizens that states are obliged to respect should be performed under the Privileges or Immunities Clause. This can be confusing. Carefully distinguishing between the work done by the Privileges or Immunities Clause and the Due Process of Law Clause can help, which requires us to preview what is forthcoming.

As we will show in Part II, the “due process of law” includes a guarantee of a judicial process in which the substance of legislation is evaluated to ensure that it is within the proper power of the legislature to enact. As we have shown in Part I, a legislative act is improper if it abridges the substantive rights to which the Privileges or Immunities Clause refers. Put another way, the Privileges or Immunities Clause provides a restriction on state legislative power—“no state shall make or enforce any law”—based on the substantive rights, “privileges or immunities” enjoyed by all citizens. In contrast, the Due Process of Law Clause provides a procedure in which the substance of legislation is evaluated by the judiciary to ensure that a statute has not violated these privileges or immunities.31

The modern concept of “substantive due process” confusingly collapses these two substantive inquiries: (a) the judicial identification of substantive rights and (b) the judicial evaluation of the substance of legislation. We think that the original meaning of the Privileges or Immunities Clause authorizes and constrains the former and that the original meaning of the Due Process of Law Clause authorizes and constrains the latter.

At present, however, the Supreme Court identifies substantive rights under the rubric of the Due Process of Law Clause. To identify these fundamental rights, the Court generally—although not exclusively—relies on a two-pronged heuristic described in the “right to die” case of Washington v. Glucksberg32: a substantive right will be deemed fundamental only if it is found by the Court to be “deeply rooted in this Nation’s history and tradition”33 and given a “careful description.”34

Considering how harshly one of us has criticized this “Glucksberg two-step,”35 it may surprise some to learn that our proposed approach to identifying the unenumerated privileges and immunities of US citizenship closely resembles Glucksberg. Like Glucksberg, it is tethered to history and tradition. Like Glucksberg, it seeks to avoid abuses of the judicial power by constraining judicial discretion when identifying fundamental rights.

But our approach differs in important details. In the balance of this chapter we offer guidance to the judiciary and to legislatures in how to identify the “privileges or immunities” of US citizens that “no state shall abridge.” The type of judicial process that is needed to protect these rights from being abridged will then be covered in Part II, when we consider the original meaning of “the due process of law.”


Judicial Construction of Privileges or Immunities in Section 1

In the 2006 case of Heller v. District of Columbia, the Supreme Court held that the Second Amendment protected an individual right, including the individual right to own a handgun. Because the Second Amendment applies directly to the federal government and its creature, the capital district, the Heller decision rested on the original meaning of that amendment.

In the 2008 case of McDonald v. City of Chicago, Otis McDonald, a citizen of Chicago, challenged the city’s ban on the private possession of handguns. Because the city of Chicago is a state entity, the Second Amendment does not directly apply to it. Accordingly, McDonald based his challenge on the Fourteenth Amendment, which restricts the powers of states.

McDonald claimed that the Chicago gun ban was unconstitutional under both modern substantive due process doctrine and the original meaning of the Privileges or Immunities Clause. Oral argument centered primarily on the latter theory, however, with every justice except Justice Thomas expressing skepticism about the feasibility of such an approach. In particular, they were concerned about how to identify the privileges or immunities of citizens.

At one point during oral argument in McDonald, Justice Antonin Scalia pressed McDonald’s attorney, Alan Gura, to provide a test to identify fundamental rights under the Privileges or Immunities Clause. Justice Scalia playfully but revealingly queried: “Well, what about rights rooted in the traditions and conscience of our people? Would—would that do the job?” Here Justice Scalia was invoking the approach he previously described in his plurality opinion in Michael H. v. Gerald D.36—the approach that was then adopted by Chief Justice William Rehnquist in his majority opinion in Glucksberg.37

The Glucksberg two-step has been criticized—including by one of us—as too malleable and coarse-grained. As to malleability, in a highly influential critique of Justice Scalia’s plurality opinion in Michael H. v. Gerald D.,38 Professors Michael Dorf and Laurence Tribe observed that “historical traditions, like rights themselves, exist at various levels of generality.”39 For example, did the Establishment Clause embody the “deeply rooted tradition of separation of church and state,” and how would one tell?40

To decide Glucksberg’s first step, does one look to the positive law of the states, some of which provided for religious establishments as late as 1833?41 Or does one look instead to the Enlightenment ideals expressed in, say, Virginia’s Bill for Religious Freedom, supported by James Madison and Thomas Jefferson and considered by both men to be among their greatest accomplishments?42 Does one discount the latter ideals because “the primary political impetus behind the act’s passage was a spirit of religious fervor, not enlightened ecumenicalism”?43 Or does one discount the former because positive law may reflect patterns of unconstitutional behavior that have become entrenched owing to factional influences or lack of reflection?

There appears to be room for judges to conclude, in good faith, either in favor of or against the existence of such a tradition. And this difficulty is compounded by the need to ask whether the history and tradition between the Founding and 1868 had changed the public meaning of the concepts employed in the first eight amendments.

As to coarseness, what, specifically, does it take to make a tradition “deeply rooted”? Suppose that we look to positive law to define the relevant tradition about the right to use marijuana for medicinal purposes. Does one look to the positive law from the Founding until the mid-twentieth century, during which time marijuana use was entirely unregulated?44 Or does one consult the positive law between Congress’s enactment of the Comprehensive Drug Abuse Prevention and Control Act of 1970 and California’s enactment of the Compassionate Use Act of 1996, during which time marijuana use was generally proscribed?45

Glucksberg’s second step presents similar problems. In her challenge to the Controlled Substances Act, Angel Raich contended that the federal government had violated the Fifth Amendment’s Due Process of Law Clause by infringing her fundamental right to preserve her life. Using marijuana ameliorated the life-threatening wasting syndrome from which she suffered as no other medication could. Surely the right to preserve one’s life is deeply rooted in our history and tradition. Yet the Circuit Court of Appeals for the Ninth Circuit rejected her formulation of the right. The proper definition, it said, was a right to preserve one’s life by using medical marijuana. This right, they then held, was not yet deeply rooted in our tradition and history.

Or consider what might appear to be an “easy” case for proponents of Glucksberg who regard it as a way to prevent “judicial activism” via substantive due process: abortion. Does “carefully describing” the right at issue entail describing it at a low level of generality—the right to choose to terminate a pregnancy within the first trimester? Or does it entail describing it at a high level of generality—the right to bodily integrity, which includes the right to prevent an unwanted physical invasion? The deep-rootedness of the latter right is easy to establish;46 the deep-rootedness of the former right is considerably more difficult, particularly if one assigns weight to the positive law of the states circa 1868.47

Finally, and perhaps surprisingly, the Glucksberg approach does not treat any set of rights as having been locked in at the point of the Fourteenth Amendment’s ratification. There remain individual-rights guarantees that are specified in the text of the Constitution and the text of the Civil Rights Act of 1866 that have yet to be held enforceable against the states. That result is not consistent with the evidence that we have canvassed above, which shows that the public meaning of the amendment provided a floor of rights protection below which states could not go. In this respect, the Glucksberg approach runs afoul of the letter of the Constitution and is, for this reason, an inadmissible construction.

Critiques of Glucksberg as too malleable and coarse-grained have force but could be addressed by giving more specificity to its two prongs. The breadth of the requisite consensus; the length of time it must be maintained; the evidentiary sources to be sifted in search of consensus—all of these could be detailed. “Carefully” could be considered synonymous with “accurately.” A plaintiff could be made responsible for articulating the claimed right, the court for accurately determining the right’s properties on the basis of the parties’ arguments and investigating whether a right with those properties is sufficiently deeply rooted.

Glucksberg’s treatment of enumeration as insufficient to find a right to be fundamental is, however, beyond saving. It goes so far as to empower judges to disregard rights considered fundamental enough to include in the text of the Constitution. And it is inconsistent with the evidence of original meaning of the letter of the clause that we have canvassed.

The approach we recommend is based on the premise that “the privileges or immunities of citizens of the United States” is a set of rights that preexists the interpretation and application of the clause by a judge. We maintain that, in 1868, a preexisting set of privileges or immunities was locked into the Constitution by the original meaning of the Fourteenth Amendment. These rights are beyond the power of the judiciary to repeal. The challenge confronting judges is to discover these rights, not to rely on their own normative commitments to create them.

But additional fundamental rights may also have become privileges or immunities of citizens since then. Although such a right may have become a privilege of citizenship after 1868, it must still preexist the decision of a court that finds it to be fundamental. So, to identify what “privileges or immunities” are today, a judge must have a way to identify these preexisting fundamental rights as well. It is here that something like Glucksburg has a role to play.

With this in mind, we find four distinct sources on which judges and other decision-makers can draw to identify or “find” those preexisting rights that are fundamental and, therefore, privileges or immunities of US citizenship. Each of these sources is similar to those invoked by Republicans when identifying privileges or immunities.

Our goal in identifying these sources resembles that of the Court in Glucksberg: to identify a judicially administrable method for identifying preexisting fundamental rights that the Fourteenth Amendment rendered enforceable against the states in a way that does not unduly empower judges to interfere with state legislative powers. Once identified, how exactly these rights are to be protected by judges is a separate subject that we will cover in Part II, when considering the requirement of “the due process of law.”

To avoid confusion and mistake, it is vitally important to resist collapsing the issue of judicial identification into the issue of judicial enforcement. The former is a Privileges or Immunities Clause question; the latter is a Due Process of Law Clause question. Accordingly, in this chapter, we consider only the former.

The four sources for judges to consult when identifying fundamental rights are:


	Constitutional enumeration circa 1868. If a right was enumerated in the text of the federal Constitution in 1868, and individual citizens were in 1868 entitled to enjoy that right, it is a privilege of US citizenship. Such rights were privileges or immunities at the time of ratification, were protected by the clause in 1868, and cannot be eroded by later history and tradition. In short, they were locked in by the original meaning of the text in 1868.

	Enumeration in the Civil Rights Act of 1866. The rights listed in the Civil Rights Act of 1866 are also privileges of US citizenship. Such rights were privileges or immunities at the time of ratification, were protected by the clause in 1868, and cannot be eroded by later history and tradition. In short, they were locked in by the original meaning of the text in 1868.

	Later enumeration. If an enumerated right was added to the federal Constitution after 1868, and individual citizens are today entitled to enjoy that right, it is presumptively a privilege of US citizenship. That presumption can be defeated by a showing that enforcing the right at issue would violate a right that falls within categories 1 or 2, unless the subsequent amendment expressly qualified the Fourteenth.

	Other unenumerated rights. The privileges or immunities of national citizenship include those unenumerated rights that, when accurately described, are found to be deeply rooted in the nation’s history and traditions. Provisionally, we suggest that if individual citizens have for at least a generation—that is, thirty years or more—been entitled to enjoy a right as a consequence of the constitutional, statutory, or common law of a supermajority of the states, it is presumptively a privilege of US citizenship. That presumption can be defeated if it is shown that enforcing the right at issue would necessarily violate a right that falls within category 1, 2, or 3. But this generational approach is a matter of construction and is not compelled by original meaning. If it proves unworkable, we are prepared to discard it.



Let us now consider each of these sources in greater depth to see why exactly judges are warranted in consulting them.

Categories 1 and 2 follow directly from the original meaning of the Privileges or Immunities Clause. These categories enjoy the virtue of straightforwardness. Rights that fall within them were “locked in” as a matter of positive law in 1868, whether current constitutional actors like it or not. They were and remain privileges or immunities of citizens of the United States, until repealed by a subsequent amendment.

Category 1 corresponds to the modern doctrine by which the rights of the first eight amendments are “incorporated” through the Due Process of Law Clause. We think that is the wrong clause to rely on for the identification of fundamental rights; but textually enumerated rights are a proper source of privileges or immunities of citizens. Such rights are not enforceable as fundamental because they were enumerated; such rights were enumerated because they were fundamental. Put another way, enumeration in the text of the Constitution is compelling evidence of fundamentality that judges can treat as dispositive.

What about category 2? Just as category 1 is as determinate as the constitutional amendments that courts have felt comfortable enforcing for well over a century, so category 2 is as determinate as statutes that courts have been enforcing forever. Therefore, if judges are competent to enforce express constitutional and statutory rights, then they are competent to enforce these categories of privileges or immunities of US citizens against the states.

Categories 3 and 4 require some further explanation. Like Glucksberg, categories 3 and 4 are fodder for the construction zone. Unlike categories 1 and 2 they do not refer to rights that were “locked in” at the time the Privileges or Immunities Clause was enacted. But unless that set was considered at the time to be closed, the recognition of rights that have become fundamental since 1868 is not inconsistent with the original meaning of the text. We believe that consulting both sources of rights is faithful to the vision of Republican citizenship, which recognizes that the fundamental guarantees of citizenship can develop through law.

The text of the Privileges or Immunities Clause was clearly designed to “lock in” or fix some set of fundamental rights. Even Justice Samuel Miller in Slaughter-House conceded as much. But the enacted text does not expressly affirm the privileges or immunities it protects to be a closed set. Nor does the text specifically list freedom of speech, freedom from unreasonable searches and seizures, and so on, which might support an inference that unlisted rights are excluded.

We think the method of identifying privileges and immunities employed by Justice Bushrod Washington in Corfield v. Coryell reflects the fact that this set of privileges is not closed. Recall that Washington’s method has three criteria of “privileges and immunities”:


We feel no hesitation in confining these expressions to those privileges and immunities [1] which are, in their nature, fundamental; [2] which belong, of right, to the citizens of all free governments; and [3] which have, at all times, been enjoyed by the citizens of the several States which compose this Union.48



As is to be expected and desired, these three criteria overlap and reinforce each other.

PRIVILEGES AND IMMUNITIES WHICH ARE, IN THEIR NATURE, FUNDAMENTAL    This criterion calls for a normative assessment that a right is, by its nature, fundamental. This criterion would include natural rights. Take, for example, the natural right of a parent to raise her own child.49 But such rights need not be natural to be “in their nature” fundamental. A right is also in its nature fundamental if, as Madison described some of the rights he proposed be added by amendment, it “is as essential to secure the liberty of the people as any one of the pre-existent rights of nature.”50 In this category, Madison included the right to a jury trial.51

PRIVILEGES AND IMMUNITIES WHICH BELONG, OF RIGHT, TO THE CITIZENS OF ALL FREE GOVERNMENTS    This criterion calls for a normative assessment that such a right is a civil right to which a citizen is entitled from his or her government. There are two ways that this criterion can be satisfied. First, a civil right may be one that citizens are entitled to enjoy under all free governments because of the right’s tight, time-tested connection to natural rights. In this category of civil rights, we would include all the rights identified in the Civil Rights Act of 1866, such as


the right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, and shall be subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the contract, notwithstanding.52



Of these rights, those that might appear to be purely natural rights also have civil components. There is a natural right to acquire property, but also an enforceable civil right to “to inherit, purchase, lease, sell, hold, and convey” that property in a government-supplied legal system. Some of these rights, such as the right “to sue, be parties, and give evidence,” are not rights one possesses in the state of nature at all. But, again to use Madison’s felicitous formulation, each of these is “a right resulting from a social compact which regulates the action of the community” and “is as essential to secure the liberty of the people as any one of the pre-existent rights of nature.”53

Second, a civil right may be one that citizens are believed entitled to enjoy in virtue of their citizenship, irrespective of any connection to natural rights. A paradigmatic example of this kind of civil right is the right to access public accommodations, about which Republicans expressed no doubt even as they differed concerning its scope. Absent a monopoly, it cannot be said that a denial of access to, say, a hotel or restaurant, would deprive someone of life, liberty, or property, understood in natural-rights terms. And yet Republicans agreed that such a civil right to access such institutions did exist because it had long been entrenched in the law of the states.

PRIVILEGES AND IMMUNITIES WHICH HAVE, AT ALL TIMES, BEEN ENJOYED BY THE CITIZENS OF THE SEVERAL STATES WHICH COMPOSE THIS UNION    This criterion operates as a positive-law constraint on the normative assessments of the previous two: such a right shall “have, at all times, been enjoyed by the citizens of the several States which compose this Union.” This is a requirement that such a fundamental right must not only be a good idea (in the opinion, say, of a judge or of Congress) or only be the object of a current consensus; it must also have become legally entrenched. Justice Washington here is articulating the traditional approach to the common law that was later ridiculed by realists and ultimately neglected and forgotten by generations of lawyers and judges: that a judge is to discover and not make law.

A right is not a privilege or immunity of citizenship just because the Supreme Court says so. In the famous and often misunderstood words of John Marshall in Marbury v. Madison, “It is emphatically the province and duty of the Judicial Department to say what the law is.” Whereas modern readers reflexively take this to mean that judicial decisions are constitutive of the law, Marshall is here merely saying judges can declare what the preexisting law is already.

Likewise, Marshall’s injunction in McCulloch v. Maryland that “should Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not intrusted to the Government, it would become the painful duty of this tribunal … to say that such an act was not the law of the land” is also an appeal to preexisting law.54 As we will stress when discussing the “due process of law” in Part II, Marshall here draws a distinction between a mere act of a legislature and a binding law.

The reason why a court is empowered to say that a legislative act is not “the law of the land” is because such an act may conflict with the prior and higher law of the Constitution. As Marshall explained in Marbury, “If courts are to regard the constitution, and the constitution is superior to any ordinary act of the legislature, the constitution, and not such ordinary act, must govern the case to which they both apply.”55

We rehearse all this here because it illuminates the positive-law constraint imposed on the judiciary by Justice Washington’s third criterion in Corfield: that to be a privilege and immunity of citizenship, such a right must “have, at all times, been enjoyed by the citizens of the several States which compose this Union.” “At all times” ought not be taken literally, however. We have not encountered any antebellum commentators or leading Republicans who made a concerted effort to determine whether a purported privilege or immunity had always, universally been enjoyed by American citizens.

What is clear is that a judicially cognizable “privilege or immunity” must have been longstanding and widespread, enjoyed by citizens of the United States as a matter of the positive law of the states or of the nation. Neither judges, nor Congress for that matter, are empowered to decide that a particular right is “of its nature fundamental” and “belong[s], of right, to the citizens of all free governments,” and then impose their opinion on the people. Judges may only enforce as fundamental those rights that have already been recognized as fundamental by prior positive law.

The Fourteenth Amendment was designed to protect those privileges or immunities of citizens that were widespread and entrenched in 1868, and also those that might later come to be widespread and entrenched. It provides a floor but not a ceiling on the protection of entrenched rights. We read Justice Washington’s third criterion as imposing a constraint on judges to enforce only those rights that they deem to be in their nature fundamental if such rights have previously been widely recognized in law over an extended period of time. A judicial finding that a particular right is already entrenched as a privilege of national citizenship does not require it to have always been so entrenched. A criterion of widespread entrenchment in the preexisting law does not require that they always, universally have been recognized in law.



With all this in mind, let us now consider sources 3 and 4 from which to identify a fundamental right meriting judicial protection.

3.  Later enumeration. If an enumerated right was added to the federal Constitution after 1868, and individual citizens are today entitled to enjoy that right, it is presumptively a privilege of US citizenship. That presumption can be defeated if it can be shown that enforcing the right at issue would necessarily violate a right that falls within category 1 or 2, unless the subsequent amendment expressly qualified the Fourteenth.

This is the first of two ways by which a right can become an enforceable privilege or immunity of citizenship even if it was not so regarded in 1868. If such a right is expressly recognized by a later constitutional amendment—having survived the onerous super-majoritarian amendment process—it will presumptively be considered a privilege or immunity of citizenship. As such, it would be enforceable by the courts and by Congress against the states under the Fourteenth Amendment.

Like the Thirteenth and Fourteenth Amendments, later amendments have long contained an express clause giving Congress the power of enforcement. Such a clause is useful to show that the enumerated powers of Congress have been enlarged. But the rights that are subsequently added to the Constitution are, without any enforcement clause, available to the courts to enforce via the Privileges or Immunities Clause combined with the Due Process of Law Clause of the Fourteenth Amendment.

A right that falls into this category is the right to vote. While more than a few dissenters existed, we have seen that the overwhelming consensus, both before and immediately after the adoption of the Fourteenth Amendment, was that the right to vote was not a privilege of citizenship. But this does not mean that it could never become one. That process was begun with the enactment of Section 2 of the Fourteenth Amendment, which penalized states for failing to protect the equal rights of males to vote. It was then further entrenched by the Fifteenth Amendment, which extended the protection of this right to male citizens.

Because both Section 2 of the Fourteenth Amendment and the Fifteenth Amendment expressly limited the protection of the right to vote to male citizens, we do not believe these two amendments established it as a fundamental right of all citizens. These were, however, important steps along the way. We think it was the Nineteenth Amendment that finally accomplished this. Since 1920, the right to vote has been a fundamental privilege or immunity “enjoyed” by all major citizens of the United States who have not been dispossessed of their right by a judicial adjudication of either wrong-doing or mental incapacity. We know this because we can read the text of the Constitution.

The privilege was bolstered by the Twenty-Fourth Amendment barring poll taxes. It was then further expanded by the Twenty-Sixth Amendment even to some Americans citizens who are deemed to be minors by their states. But, consistent with the Privileges or Immunities Clause, all these amendments limited the privilege of the franchise to citizens. They did not extend the right to everyone.

This source of privileges or immunities also informs us how to handle the evidence that the right to vote was not, in 1868, considered among the privileges or immunities of citizens. For a variety of reasons already mentioned, we think this is indeed a limitation on the original meaning of Section 1 in 1868. Section 1 did not, and still does not, protect “political rights,” which can be thought of as a catch-all category embracing all state-created goods that are not understood to belong, of right, to the citizens of all free governments.

But our third source acknowledges that a particular right can move from the set of political rights to the set of civil rights. The categories remain. But this source tells us that the right to vote later came to be understood as a civil right of paramount national citizenship, which no state shall abridge; it was no longer a political right that could be supplied or denied at a state’s discretion. That understanding was embodied in the Nineteenth Amendment—and was further reinforced by the Twenty-Fourth and Twenty-Sixth Amendments. Other rights can be added in the same manner.

What about our qualification that such a newly enumerated right is presumptive and that the “presumption can be defeated if it is shown that enforcing the right at issue would necessarily violate a right that falls within category 1 or 2, unless the subsequent amendment expressly qualified the Fourteenth”? This qualification is intended merely as a bar on a claim that a right that was protected by the Fourteenth Amendment in 1868 was implicitly qualified or repealed by later amendment. We do not deny that such a right can be qualified or even repealed by later constitutional amendment. We claim only that such a repeal must be expressed by a “clear statement” putting everyone on notice that repeal is to be the effect of subsequent enumeration. Such repeal should not happen on the sly.

We do not see how a subsequently enumerated right to vote has any effect whatsoever on the other privileges or immunities of citizens that existed in 1868. So we do not think that the Nineteenth Amendment needed to expressly qualify the Fourteenth to add a new privilege of national citizenship enforceable against the states. Suppose, however, that the states had ratified the Equal Rights Amendment (ERA), which stated that “[e]quality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.”56

As with the right to vote, we do not think that this amendment necessarily conflicts in any way with the rights that are identified as fundamental via routes 1 and 2. Still, had it been ratified, we can imagine some people subsequently contending that a later-adopted “equality” right of this sort implicitly qualified or overrode the protection of the rights, say, “to make and enforce contracts, … to inherit, purchase, lease, sell, hold, and convey real and personal property.” Because the ERA lacked any express repeal of, or limitation on, the Fourteenth Amendment, however, our qualification of route 3 requires that such an Equal Rights Amendment be equitably construed or applied in a manner that is consistent with the rights that were locked in by the Privileges or Immunities Clause.

Of course, Article V does not specify any limitations on the content or substance of constitutional amendments that make their way through the requisite super-majoritarian veto-gates. Does this mean that judges implementing the Privileges or Immunities Clause should automatically accept that a subsequent amendment extending an individual right to citizens adds a privilege of national citizenship rather than merely presuming it?

This suggestion conflates two different issues: whether the amendment is a part of the Constitution, and how it should interact with other amendments that might be designed to serve very different functions. We do not doubt that the letter of the Privileges or Immunities Clause can be repealed entirely by a subsequent amendment tailored to that end; so too can any construction aimed at implementing it. But a subsequently enacted amendment should not affect the construction of a previously enacted amendment absent affirmative evidence that it was designed to have that effect.

Finally, these three categories of privileges or immunities are clearly not subject to the “levels of generality” issue that plagues the identification of unenumerated fundamental rights under Glucksburg. All of these rights have been expressly stated. They are to be protected at the level of generality in which they were expressed. To the degree that identifying the level of generality of a fundamental right is a problem, the first three categories of our construction avoid it. So too, we think, does the fourth.

4.  Other unenumerated rights. The privileges or immunities of national citizenship include those unenumerated rights that, when accurately described, are found to be deeply rooted in the nation’s history and traditions. Provisionally, we suggest that if individual citizens have for at least a generation—that is, thirty years or more—been entitled to enjoy a right as a consequence of the constitutional, statutory, or common law of a supermajority of the states, it is presumptively a privilege of US citizenship. That presumption can be defeated if it is shown that enforcing the right at issue would necessarily violate a right that falls within category 1, 2, or 3. But this generational approach is a matter of construction and is not compelled by original meaning. If it proves unworkable, we are prepared to discard it.

Our approach would allow for the recognition of unenumerated fundamental rights unheard of in 1868—but it would not make that recognition cheap. First, and foremost, such a right must be recognized in preexisting law, but not only that. We also insist on a broad state consensus. A broad state consensus will ensure respect for federalism, lest the idiosyncrasies of one state be constitutionalized. The waiting period will yield valuable information about whether these rights will work in practice to promote Republican citizenship.

We are not the first to endorse the recognition of preexisting unenumerated rights by identifying a stable national consensus. Shortly after Glucksberg was decided, Michael McConnell endorsed its deeply rooted reasoning on similar grounds. His succinct account is worth quoting at length.

[The Privileges or Immunities and Due Process of Law] [C]lauses … have two common features. First, they take their bearings from the long established rights and procedures of the American states. They are, accordingly, preservative rather than transformative. They are guarantees against unwarranted and unwise innovation; they are not invitations to judicially-mandated social change. This does not mean that the rights protected by these clauses are frozen in time. They may change as society changes. But before a claim may be accepted as a Fourteenth Amendment right, and imposed on the people of all the states, it must have attained widespread support, and been confirmed by experience. The Fourteenth Amendment is not a license for judicial social experimentation.…


Prior to the Fourteenth Amendment, the states were the principal locus of rights protection. Accordingly, the privileges and immunities of Americans were described in Article IV as “Privileges and Immunities of Citizens in the several States.” In the Fourteenth Amendment, these rights became known as “privileges or immunities of citizens of the United States.” They had become national in character. Moreover, under the new Amendment the power of the United States was deployed to prevent any state from abridging these rights, even as to its own citizens.…

The traditionalist interpretation, embraced by the Court in Glucksberg, is consistent with this understanding because it allows diversity among state law rights when there exists no stable national consensus, and requires uniformity with respect to rights after a national consensus has emerged and persisted.…57



So far as we know, we are the first to endorse a thirty-year threshold as a rule for identifying deeply rooted fundamental rights. And whereas Glucksberg applies to all purported citizenship rights, we insist on deep roots only in considering purported citizenship rights that have not been textually unenumerated. Contrary to current “substantive due process” doctrine,58 the criterion of “deeply rooted in our nation’s tradition and history” does not apply to the rights enumerated in category 1, 2, or 3.

Finally, we think the level-of-generality problem is mitigated by specifying that courts must look to thirty years of positive state law to identify an unenumerated fundamental right that is deeply rooted. This body of law should define the level of generality at which an existing right has been recognized. Whatever uncertainty about levels of generality remains, however, is confined to this category. It does not extend to category 1, 2, or 3.

We urge those who regard the thirty-year threshold in category 4 as too arbitrary—why not thirty-five years, or sixty years?—not to consider it a deal breaker; we certainly do not. Even without this category, all the enumerated rights in the first three categories are “in” as a matter of original meaning, irrespective of deep-rootedness. If the courts choose only to go that far and no farther, it would be a huge improvement in our constitutional law from the perspective of original meaning.

Equally important, this fourth category should not be identified solely with “new” rights that have become privileges or immunities of citizenship since 1868. It also includes fundamental unenumerated rights that have existed for as long as the memory of men runneth. For example, we would locate in this category the fundamental right of parents to raise their children, a near universally acknowledged though unenumerated right that a majority of the Supreme Court (including Justice Thomas) recognized in Troxel v. Granville (over the dissent of Justice Scalia).59

The fundamental natural right of parents to raise their own children is a hard case for those who limit judicial protection to rights that are enumerated in the text of the Constitution—or who would limit courts to recognizing our first three categories of fundamental rights. To this we can add many more ancient fundamental natural rights, such as the right to self-defense, or the right to work to provide oneself and one’s family with food, clothing, and shelter. Any theory that refuses to recognize unenumerated rights this fundamental as constitutional rights solely because they are not enumerated is problematic. After all, the Ninth Amendment commands that “[t]he enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.”60

It is fair to say that all these age-old unenumerated rights were simply too fundamental to warrant enumeration in the Constitution. It was on that basis that Representative Theodore Sedgwick objected to including the right of assembly in what became the First Amendment. Representative Egbert Benson defended the proposal on the ground that the “committee who framed this report proceeded on the principle that these rights belonged to the people; they conceived them to be inherent.” To this, Sedgwick retorted that


if the committee were governed by that general principle, they might have gone into a very lengthy enumeration of rights; they might have declared that a man should have a right to wear his hat if he pleased; that he might get up when he pleased, and go to bed when he thought proper.61



Category 4 acknowledges that rights such as these are privileges or immunities of citizens because they “are, in their nature, fundamental,” they “belong, of right, to the citizens of all free governments,” and they have long “been enjoyed by the citizens of the several States which compose this Union.”

Category 4 is not limited to unenumerated natural rights, however. It also vindicates Justice Harlan’s assertion of a common-law duty of nondiscrimination by inns and common carriers. Such a duty was deeply rooted in the common law of the states though denied in the case of African Americans. Implicit in the concept of Republican citizenship is the unenumerated right not to be unfairly treated by public institutions, which are there to protect and serve everyone.

Again, the primary issue from an originalist standpoint is epistemic. How is a judge to know that a particular right that he or she deems especially important is in fact deemed fundamental across the states and across time? That it is a right of US citizenship that may not be abridged by a state? Such a right must be found, not created. To make such a finding, that judge must look to preexisting law and find it to be widespread for a lengthy period. Only if it fits that description can a judge “find” it to be a privilege or immunity of US citizenship.

The Glucksberg approach, refined as we propose, also makes good practical sense as a decision rule. As McConnell points out, it takes time to determine whether an experiment in rights-creation is misguided.62 If an outlier state decides to recognize a right, other state legislatures can observe the consequences and debate the costs and benefits of extending it to citizens within their jurisdiction. At the same time, we should not romanticize the kind of deliberation that takes place in state legislatures in connection with rights-experiments.

Furthermore, while there are costs associated with declining to adopt a net-beneficial rights innovation, there are also costs associated with compelling the adoption of a net-detrimental rights innovation. These costs are not symmetrical. The costs of federal judicial error in declining to nationalize a net-beneficial rights innovation are limited to those states that have not independently adopted that beneficial innovation on their own. Any state remains free to adopt it. In contrast, the costs of federal error in compelling a net-detrimental rights innovation will necessarily impose that detriment on every state across the nation. That is, the costs of false privilege-positives at the federal level—erroneous decisions to extend a right to all citizens—are much higher than the cost of false privilege-negatives—erroneous decisions not to extend a right to all citizens, who may still be protected by their states.

Moreover, an erroneous decision by the Supreme Court to compel a net-detrimental right on the entire nation can be rectified only by a change of heart in the justices that overcomes any felt commitment by them to stare decisis. In contrast, a failure of the Supreme Court to impose a net-beneficial right on the nation can be rectified state by state—by the legislature or the courts of each state who decide to join others in protecting the right. If that process proceeds long enough—again, we suggest thirty years—and is entrenched widely enough—again, we suggest in the common law, constitutional law, or statutory law of a supermajority of states—at that point, the Supreme Court or Congress can step in to bring outliers into line. Such a right will have become a privilege of citizens of the United States.




Congressional Construction of Privileges or Immunities under Section 5

Courts are not the only branch of government that must apply or implement the original meaning of the Privileges or Immunities Clause when exercising its powers. Congress too takes an oath to uphold the Constitution. Section 5 of the Fourteenth Amendment expressly empowers Congress “to enforce, by appropriate legislation, the provisions of this article.”63 It follows that Congress cannot enforce rights that are not within the letter or the spirit of Section 1 of the Fourteenth Amendment. Suppose that Congress enacts legislation that is purportedly designed to secure a privilege of US citizenship. How should the judiciary treat such a law?

Numerous scholars have observed64 that the choice of the word “appropriate” appears to have been deliberately made to track Chief Justice John Marshall’s language in McCulloch v. Maryland.65 We believe that this argument is basically correct—albeit as a matter of construction, rather than interpretation. McCulloch was mentioned several times over the course of the Thirty-Ninth Congress’s debate. It was not discussed in any great depth, but legislators did claim that McCulloch emphasized congressional discretion in adopting means to legitimate constitutional ends. For instance, Congressman James Wilson invoked McCulloch for the proposition that “of the necessity of the measure Congress is the sole judge.”66 And William Lawrence opined that “the degree of necessity is a question of legislative discretion, not of judicial cognizance.”67

Wilson and Lawrence held an unusually capacious understanding of congressional power, so there is not enough here to support a widely shared understanding that Congress would enjoy plenary power to regulate civil rights in the states. But a presumption of congressional good faith is consistent with Republicans’ choice of language and the modified understanding of federalism that appears to have informed that choice.

Matters get tricky when Congress disagrees with the Court about the precise scope of a privilege or immunity protected by Section 1. That’s what happened in the wake of Employment Division v. Smith.68 In Smith, the Court held that generally applicable laws that were neutral concerning religion did not prohibit the free exercise of religion. Congress responded by enacting the Religious Freedom Restoration Act (RFRA). The text of the act expressed the goal of restoring the pre-Smith baseline of applying strict judicial scrutiny to federal and state actions burdening religious exercise.69

In City of Boerne v. Flores, the Court held that RFRA was unconstitutional as applied to the states. The Court stated that Section 5 does not empower Congress to “attempt a substantive change in constitutional protections” against state action, only to remedy or prevent unconstitutional state behavior.70 Writing for the majority, Justice Kennedy inferred from the lack of fit between “the means adopted and the legitimate end to be achieved” that Congress had acted in bad faith—inconsistently with the preventive / remedial function of Section 5.71

We agree that, in principle, it is unconstitutional for Congress to redefine the substance of constitutional protections against state action on the pretext of fulfilling a preventive / remedial end. But the Court’s claim that the Fourteenth Amendment was designed to leave the judiciary with “primary authority to interpret” the meaning of Section 1 and foreclose “Congress, and not the courts,” from “judg[ing] whether or not any of the privileges or immunities were not secured to citizens in the several States” is not sustainable. In 1868, among even moderate Republicans, confidence in the courts was at a low ebb and remained so for some years. John Bingham went so far as to advocate limiting the Court’s power to void legislation by requiring a two-thirds majority of the Court to hold an act of Congress unconstitutional. Oliver Morton explained that the “remedy for the violation of the fourteenth and fifteenth amendments was expressly not left to the courts.”72

To our mind, the Supreme Court’s later landmark decisions in the Slaughter-House Cases, Bradwell v. Illinois, the Civil Rights Cases, U.S. v. Cruikshank, and Plessy v. Ferguson—along with cases of lesser visibility—vindicated this Republican skepticism. More generally, congressional debates over civil rights legislation between 1866 and 1875 were sensitive to perceived limits on congressional power. But they were informed by legislators’ own understanding of those limits. Such debates often proceeded without reference to decisions of the courts.

How to strike the balance between congressional discretion over privileges-or-immunities enforcement and the Court’s duty to say what the law is, is an institutional question that falls squarely within the construction zone. The answer is not dictated by the constitutional text. But it is an institutional question quite familiar to the federal courts. In the context of administrative law, courts have developed doctrine to divide institutional labor between courts and other constitutional decision-makers—namely, executive-branch agencies—so as to enable both sets of institutions to capitalize on their comparative advantages.

Chevron deference to “reasonable” agency decisions about how to implement “ambiguous” statutes is controversial, to say the least.73 On the one hand, it has been criticized for requiring judges to abdicate their constitutional duty to independently interpret the law.74 On the other hand, it has been defended on the ground that, where it applies, interpretation has “run out”—and, with it, a judge’s interpretive duty is exhausted.75 In such a case, Chevron’s defenders contend that, if an agency to which power to implement a statute is delegated via statutory ambiguity convinces a court that it has made use of its institutional resources by showing its work, and its work does not contradict the statutory text, then a judge should defer to the agency.

Michael McConnell and Jack Balkin have both drawn a useful analogy between Chevron deference and the appropriate division of labor between courts and Congress in enforcing the Fourteenth Amendment.76 Just as agencies have institutional advantages over courts to implement underdeterminate federal statutes, Congress has institutional advantages to implement the underdeterminate Privileges or Immunities Clause. Such advantages counsel in favor of deference to the good-faith exercise of Congress’s Section 5 enforcement power. In contrast with an ambiguous congressional statute that may or may not have evinced a congressional intent to delegate power to an agency, Section 5 explicitly delegates to Congress a power to implement the Fourteenth Amendment.

As we have stressed, implementation involves construction, rather than interpretation. When it comes to implementation, Congress is generally acknowledged to have fact-finding capabilities that make it better positioned than courts to identify systemic social problems, even if it does not often make effective use of those capabilities. Of greater importance, Congress can and does draft remedial legislation that is broader in scope and more nuanced than judicially created doctrines can be. Such legislation can include penalties and enforcement mechanisms that are well beyond the judicial power. And it can include qualifications and exceptions that courts are simply not empowered to create. We need not confine ourselves here to hypotheticals.

Like the Republicans’ Civil Rights Act of 1875, the Civil Rights Act of 1964 barred racial discrimination in public accommodations, among other forms of discrimination. The act was the product of almost a year of legislative debate, in the course of which participants disputed fundamental constitutional values related to citizenship.77 The act’s supporters framed the emerging statute as a means of filling what Democratic Senator Hubert Humphrey called the “citizenship gap”—the gap between the civil rights of white and Black citizens that existed in spite of the Fourteenth Amendment.78 In his final speech before the Senate vote on the bill, Republican Senate minority leader Everett Dirksen declared, “There is involved here the citizenship of people under the Constitution who, by the Fourteenth Amendment, are … citizens of the United States of America.”79

Some in Congress were wary of relying on their Section 5 enforcement power to remedy “private” discrimination because of the Civil Rights Cases.80 But others, such as Republican Senator John Sherman Cooper of Kentucky, argued that “[i]f there is a right to the equal use of accommodations held out to the public, it is a right of citizenship and a constitutional right under the Fourteenth Amendment.”81 The resulting legislation accomplished what Brown v. Board of Education and subsequent desegregation rulings could not in the face of massive resistance. It brought an end to the Jim Crow South.

The piecemeal, retail relief ordered by the courts desegregated some state-operated facilities.82 The 1964 act’s wholesale sweeping prohibitions on racial discrimination by recipients of federal funds, backed by threats of termination of funding for noncompliance, precipitated a jump in the percentage of Black children in desegregated schools from 1.18 percent in 1964 to 6.1 percent in 1966 to roughly 90 percent in 1973.83 This is not to deny that courts can retrospectively vindicate the civil rights of citizens when other branches of government violate them. It is to illustrate that Congress has a comparative advantage in prospectively securing those rights against infringement on a national scale.

While the 1964 act was upheld under Congress’s commerce power, some, including Justice William O. Douglas, agreed with Senator Cooper that it was better upheld as an exercise of Congress’s power under Section 5. As Douglas wrote in the 1964 case of Heart of Atlanta Motel v. U.S., “[T]he result reached by the Court is, for me, much more obvious as a protective measure under the Fourteenth Amendment than under the Commerce Clause. For the former deals with the constitutional status of the individual, not with the impact on commerce of local activities or vice versa.”84

We agree. The obvious barrier to such a holding was the state action doctrine associated with Cruikshank and the Civil Rights Cases. Less obvious, perhaps, was the failure to recognize that, under the original concept of Republican citizenship, some nonstate actors may nevertheless properly be considered “public” for purposes of barring unreasonable discrimination among citizens of the United States. Given these barriers, the commerce power, as already expanded by the New Deal Court, was the doctrinal path of least resistance for a Congress on the cusp of enacting urgently needed civil-rights legislation.

We should not be understood as offering any moral criticism of this choice between Congress’s powers under the Commerce Clause and Section 5. We are merely noting that this choice was not constitutionally required. And, because of our reading of the Commerce Clause85 (which is beyond the scope of this book), we think Section 5 was the better constitutional path.

As in the Chevron context, deference by courts to Congress is not warranted if the comparative institutional advantages that Section 5 presupposes are not present or have not been harnessed. With administrative agencies, such is the case when an agency that is not empowered to enforce a particular statute weighs in on how it ought to be implemented. Such is also the case when an agency has not done anything to show that its choice of means is calculated to achieve a legitimate statutory end.

But, if (a) Congress has engaged in considered, fact-sensitive constitutional deliberation, and (b) it has not contradicted clear constitutional text or clearly gone beyond the bounds of unclear constitutional text, a Section 5 enforcement decision is at least as entitled to deference as an agency decision about how to implement an ambiguous statute. In passing RFRA, both of these conditions were satisfied by the congressional hearings and floor debates about the Free Exercise Clause and the extent of its Section 5 enforcement powers. Deference to such actual, as opposed to hypothetical, deliberation is consistent with the Congress-empowering spirit of Section 5.

It might be argued that the Court in Boerne did find that Congress clearly went beyond the bounds of constitutional text—and so the Court was duty-bound not to defer. This argument founders on the Court’s silence in Smith itself concerning the original meaning of the First and Fourteenth Amendments. Justice Scalia’s opinion for the Smith majority lacked any substantive discussion of the Free Exercise Clause’s original public meaning. When the Court does not itself engage original meaning interpretation in case A, it should be estopped in case B from accusing Congress of exceeding the textual bounds delineated in case A.

As was not unusual for Justice Scalia, his analysis in Smith was primarily concerned, not with constitutional meaning, but with the institutional difficulties that courts face in “weigh[ing] the social importance of all laws against the centrality of all religious beliefs.”86 Yet, such “weighing” is exactly what Congress is better at doing. And it is what Congress did when it passed RFRA. In sum, RFRA was invalidated by the Court in Boerne on the ground that it conflicted with Smith; but Smith primarily concerned the limits of judicial, not legislative, competence.

In Chapter 12, we will return to the remedies that Congress can adopt pursuant to its enforcement power under Section 5, remedies that are beyond the competency of the judiciary. We will do so in the context of Congress’s power to remedy a failure of states to perform their affirmative duty to provide “the equal protection of the laws.”



During his confirmation hearing, Robert Bork famously analogized the Ninth Amendment to an impenetrable “inkblot” on the Constitution:


I do not think you can use the Ninth Amendment unless you know something of what it means. For example, if you had an amendment that says “Congress shall make no” and then there is an ink blot and you cannot read the rest of it and that is the only copy you have, I do not think the court can make up what might be under the ink blot if you cannot read it.87



That analogy was met with protests.

By the time he wrote The Tempting of America, Bork had become aware of an article on the Ninth Amendment by Russell Caplan that purported to show that the original meaning of the Ninth Amendment was limited to a reinforcement of states’ rights.88 So Bork then switched his inkblot metaphor to the Privileges or Immunities Clause:


No judge is entitled to interpret an inkblot on the ground that there must be something under it. So it has been with the clause of the fourteenth amendment prohibiting any state from denying citizens the privileges and [sic] immunities of citizens of the United States. The clause has been a mystery since its adoption and in consequence has, quite properly, remained a dead letter.89



But the Privileges or Immunities Clause is not an impenetrable inkblot. If it ever was a mystery, it is a mystery no more. We can state with confidence that the original public meaning of the Privileges or Immunities Clause does “lock in” certain identifiable rights; that it does not lock in others; and that it does not delegate to Congress or to the federal courts unbounded discretion to specify the rights that states cannot abridge.

True, we cannot hope to find in the mists of history an algorithm that will generate a complete and pristine set of rights of paramount national citizenship to which constitutional decision-makers cannot add without once again amending the Constitution. Nevertheless, the original meaning of the clause provides us with some fixed points that are not merely provisional but absolute.

For Congress or the courts to decline to enforce constitutionally enumerated rights, or the civil rights specified in the Civil Rights Act of 1866, would be an act of destruction, not construction. Moreover, the clause also leaves space for institutional judgment—by state and federal legislators and by state and federal judges—concerning what measures are necessary to support Republican citizenship today. Time and experience will disclose the strengths and weaknesses of such measures.

New privileges should not be locked in without proving their worth across the states and across time, as had the “original” privileges. But to decline to permit the recognition and enforcement of privileges that have, for decades and across the nation, served the same republican end as those privileges listed by Jacob Howard would be a mistake. That result is neither compelled by the clause’s letter nor consistent with the clause’s spirit.

We sympathize with those who—like the late Justice Scalia—worry that reviving the Privileges or Immunities Clause and permitting the recognition of unenumerated privileges will lead to judicial mischief. But no set of decision rules will prevent willful judges from making things up. Shifting the protection of unenumerated rights to the Due Process of Law Clauses due to fear of the Privileges or Immunities Clause has been a cure that is worse than the disease. And our proposed approach to the Privileges or Immunities Clause closely resembles and is in fact more determinate and constraining than was Justice Scalia’s own substantive-due-process approach.

Originalists have a duty to work with what the Constitution gives us. If its original meaning gives us some enumerated rights, some unenumerated rights, and some discretion, we cannot pretend that it does something else. As Justice Thomas observed in his concurring opinion in McDonald, which provided the fifth vote to apply the right to keep and bear arms to the state:


To be sure, interpreting the Privileges or Immunities Clause may produce hard questions. But they will have the advantage of being questions the Constitution asks us to answer. I believe those questions are more worthy of this Court’s attention—and far more likely to yield discernable answers—than the substantive due process questions the Court has for years created on its own, with neither textual nor historical support.90



As for those who would limit the Privileges or Immunities Clause to protecting enumerated rights only, there are far too many—and far too significant—anomalies in the historical record that such a paradigm cannot explain. These anomalies include the Civil Rights Act of 1866, the prominence of Corfield, post-ratification Republican discourse that assumed that at least some unenumerated rights were among the privileges of citizenship, and the enactment of the Civil Rights Act of 1875. Our theory of the original “letter” explains those anomalies. And our theory of the original “spirit” is tailored to discourage judicial mischief.

From a distance, our approach to privilege recognition may look quite a bit like Glucksberg—a resemblance that, hopefully, will give it traction with some skeptical jurists. But it differs from Glucksberg in that it (1) applies only to unenumerated rights; (2) has a fixed-rights floor; (3) suggests specific criteria for determining what it means for a right to be sufficiently deeply rooted; and (4) does not insist on a manipulable “narrowing” inquiry. What matters is accuracy, what the (common law, constitutional, and statutory) sources have said about the entrenchment of the claimed right over a defined period of time.

Our rules for identifying “privileges or immunities” to implement the spirit of the clause are sensitive to federalism. They prevent the clause from being abridged through construction. And they limit judicial discretion by compelling judges to find these privileges or immunities in concrete, discoverable, positive law, rather than rely solely on abstract moral principles. Finally, our rules for Section 5 enforcement recognize Congress’s institutional advantages over the courts in respect of remedying civil-rights violations—without either giving Congress plenary power over civil rights or requiring judicial abdication.

But we are not done—far from it. In this part, we have focused on the need for judges accurately to identify the privileges or immunities of citizens of the United States. In Part II, we turn our attention to the judicial duty to enforce or protect these privileges as part of the Due Process of Law Clause. Is the due process of law—as many originalists have argued—simply a procedural guarantee? Or does it impose limits on the substance or content of legislation? Does what is called “substantive due process”—sometimes disparagingly—find any footing in the original meaning of the Fourteenth Amendment? We will also revisit the fact that the Privileges or Immunities Clause is textually limited to “citizens,” while the Due Process of Law Clause protects all “persons.” What rights to “life, liberty, and property” are states forbidden to deprive any person of without “due process of law”?

Read on.
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The Letter



The Original Meaning of “Due Process of Law”


THE DOMINANT ORIGINALIST view has long been that due process of law is solely a procedural guarantee that does not constrain the content of legislation.1 The proposition that the Due Process of Law Clauses of the Fifth and Fourteenth Amendments impose limits on the content or substance of federal and state statutes rather than merely guaranteeing a particular legal process prior to the deprivation of life, liberty, or property2 is called “substantive due process.”3 The label “substantive due process” was originally coined to illustrate the supposed absurdity of the concept. And yet, despite continuing contestation over its legitimacy and its boundaries, substantive due process is today an entrenched doctrine of constitutional law.

In recent years, scholars have made fresh inquiries into the historical evidence and concluded that the case for some form of judicial review of the content of legislation under the Due Process of Law Clauses is weightier than initially supposed. Among the most notable examples are Frederick Gedicks’s work undertaking to demonstrate that the original meaning of the Fifth Amendment’s Due Process of Law Clause protects natural and customary rights against legislative deprivations;4 Ryan Williams’s investigation of the Fifth and Fourteenth Amendments, which concludes that the latter but not the former constrains the content of legislation in certain ways;5 and Timothy Sandefur’s argument that both clauses forbid legislation that has “no connection to a larger purpose or goal.”6

Even scholars who continue to defend something resembling the once-dominant originalist interpretation of substantive due process have made important modifications of that view. For example, Nathan Chapman and Michael McConnell have argued that the due process of law requires judges to determine whether a legislative enactment is in fact legislation rather than an attempt to exercise judicial power.7 On this “separation of powers” account, the due process of law guarantees a measure of judicial review of the content of legislation—if only to ensure that an enactment is general and prospective and does not abrogate common-law procedural rights.8

In this chapter, we revisit the original meaning of the text—the “letter”—of the Due Process of Law Clauses. We contend that the original letter and spirit of “due process of law” in both the Fifth and Fourteenth Amendments require legislatures to exercise their powers over the life, liberty, and property of individuals in good faith by enacting legislation that is actually calculated to achieve constitutionally proper ends. Further, the original letter and spirit of “due process of law” impose a duty on both state and federal judges to make good-faith determinations of whether legislation is calculated to achieve constitutionally proper ends.

In this way, the “process” in “due process of law” requires a judicial inquiry into the “substance” of a statute to assess whether a legislative act is a “law.” A legislative act that deprives any person of “life, liberty, or property”9 is a law only if it is within what Alexander Hamilton referred to as the “just and constitutional powers” of a legislature to enact.10

At the federal level, legislation must be within one of the delegated powers of Congress (including the incidental powers to which the Necessary and Proper Clause expressly refers).11 At the state level, legislation is a proper law if it is within the so-called “police powers” of a state; such powers are not delegated by the text of the federal Constitution.12 Our approach therefore provides guidance to state court judges enforcing their own state constitutions as well as to federal judges.

To avoid confusion, we should stress up front that our approach differs significantly from the modern doctrine of substantive due process. Under the modern doctrine, judges identify substantive rights or liberties they deem to be fundamental. They then give legislation that restricts the exercise of these rights heightened scrutiny. Legislation restricting other nonfundamental liberties gets little or no scrutiny.13

Our approach is purely procedural insofar as it concerns solely the judicial process that is required before someone may be deprived of his or her life, liberty, or property. But the scope of this judicial inquiry necessarily includes an examination of the substance of a statute to ensure that it is a product of a proper exercise of legislative power. So, while both conceptions of “the due process of law” have a “substantive” component, identifying substantive rights deserving of heightened judicial protection is a very different enterprise than examining the substance of statutes to see whether they were enacted pursuant to the just powers of a legislature.

In this chapter, we consider the original meaning of the “letter” of “due process of law.” In Chapter 10, we consider its “spirit” or function of protecting against arbitrary power. Finally, we conclude our discussion of the due process of law in Chapter 11 by identifying the just and constitutional powers of Congress, as well as those of state legislatures.


The Letter


The British Origins of the Phrase “Due Process of Law”

There is not much dispute about the origin of the phrase “due process of law.” Scholars with profound disagreements about the original meaning of the Due Process of Law Clauses trace the phrase to Magna Carta, which was a series of concessions extracted at sword point from King John at Runnymede in 1215.14 The crucial language is found in chapter 39, which provides: “No free man shall be arrested or imprisoned, or disseised or outlawed or exiled or in any way victimised … except by the lawful judgment of his peers or by the law of the land.”15 This language was directed against King John’s notorious efforts to impose his will by avoiding the regular processes of the common-law courts, and his reliance instead on prerogative courts that lacked either independent, presumptively impartial judges or traditional procedures designed to protect traditional individual rights.16

In the fourteenth century, King Edward III disregarded the promises made by King John, summarily punishing subjects outside the common-law courts. Parliament responded by codifying a series of statutes that more particularly described what chapter 39 entailed.17 A 1354 statute linked “due process of law” to access to common-law courts with judges and traditional proceedings: “No man of what Estate or Condition that he be, shall be put out of Land or Tenement, nor taken, nor imprisoned, nor disinherited, nor put to Death, without being brought in Answer by due Process of the Law.”18 In 1368, when Edward III failed to adhere to this prohibition, Parliament enacted yet another statute that specifically indicted the king for bringing subjects before his council and provided that “no man be put to answer without presentment before justices, or matter of record, or by due process and writ original, according to the old law of the land.”19

King James I, the first Stuart king, sought to formalize the royal powers that had accreted to the Crown under his Tudor predecessors by maintaining that law consisted solely in his royal will. In particular, he claimed the authority to adjudicate cases outside of the courts of law, explaining that “[t]he King being the author of the Lawe is the interpreter of the Lawe.”20 That claim prompted a series of dramatic confrontations with Edward Coke, who was then Lord Chief Justice of the Court of Common Pleas. Coke invoked the Magna Carta’s constraints on royal power to combat the king’s absolutist claims.21 Thanks in significant part to Coke’s commentaries, the phrases “law of the land” and “due process of law” became synonymous.

Coke affirmed that Magna Carta recognized the existence of a law that was higher than the actions of the king and denied that “[t]he King in his own person [could] adjudge any case.”22 For such resistance, James I eventually dismissed Coke—but James I could not refute Coke.23 English judges held acts of the king unlawful and refused to defer to mere executive will; instead, they exercised independent judgment in accordance with the law of the land, even if it meant holding royal acts void.24

By the eighteenth century, the proposition that the law of the land bound the king had become entrenched in England.25 The more complicated question concerned Parliament. Philip Hamburger has detailed how the content of the unwritten English constitution and the status of Parliament as the highest court in the land created impediments to any judicial invalidation of acts of Parliament on the grounds that those acts were inconsistent with the law of the land.26 Because England’s constitution was developed in part through custom, and Parliament was the court in which customs were declared or altered, Parliament’s “enactments amounted to decisions upholding their constitutionality.”27 That is to say, “the common law itself stood in the way of decisions holding acts of Parliament unlawful.”28

Coke’s report of Dr. Bonham’s Case29 has been interpreted by some as a declaration that judges may hold acts of Parliament void because they are contrary to even higher law—perhaps customary law, perhaps natural law.30 The case itself concerned one Dr. Thomas Bonham, who had been sentenced to pay a fine and to be incarcerated for practicing medicine in London without permission from the Royal College of Physicians.31 Bonham brought an action for wrongful imprisonment.32 A majority of the Court of Common Pleas held that the college had no authority to imprison Bonham.33

In his report of the case, Coke explained the judges’ reasoning thus:


The censors cannot be [] judges, ministers, and parties.… And it appears in our books, that in many cases, the common law will [] controul Acts of Parliament, and sometimes adjudge them to be utterly void: for when an Act of Parliament is against common right and reason, or repugnant, or impossible to be performed, the common law will controul it, and adjudge such Act to be void.34



As Hamburger explains, Coke’s words must be considered in the context of a long-standing common law tradition of equitable interpretation—interpretation that, where the letter of the law was unclear, avoided a conclusion that was contrary to natural right and thus void in conscience.35 Thus, Hamburger argues that Coke was laying a “moral foundation for [an] equitable interpretation,” not claiming the power to invalidate parliamentary statutes.36

And yet, regardless of what Coke originally meant, Hamburger finds that the notion that some kind of higher law bound even Parliament was expressed in the early eighteenth century, in the wake of the imprisonment of five petitioners from Kent by a Tory-dominated House of Commons in 1701.37 Daniel Defoe and the Whigs drew on increasingly influential natural-rights theory to criticize not only the imprisonments but the idea of parliamentary supremacy.38

Perhaps the most sophisticated judicial effort to grapple with the tension between parliamentary supremacy and natural-rights theory was Chief Justice John Holt’s opinion in the 1701 case of City of London v. Wood.39 Therein, Holt declared both that Parliament was bound by natural right and that no judicial remedy was available for a parliamentary act that contradicted natural right—specifically, by making a person a judge in his own cause.40

Holt affirmed that the result of such an act would be to return individuals to the “state of nature”41—a condition in which rights were, as Locke put it, “very unsafe, very insecure,” and the defects of which legitimate governments were designed to cure.42 Such an act would be “a void Act of Parliament”43—that is, void in conscience. If it could not be construed otherwise, “government would be dissolved.”44 Judges would be bound to give effect to it. But the people might “appeal to heaven”—that is, exercise their natural right of revolution.45 Fortunately, Holt found that the act at issue could be construed to avoid that unhappy outcome.46



The “Due Process of Law” in the United States in 1791

THE LAW OF THE LAND    In the wake of Americans’ own successful “appeal to heaven,” American judges did not face the impediments that constrained Coke and Holt from holding acts of Parliament unlawful. American corporations and colonies had written constitutions that could not be altered by ordinary legislation, as did most states after independence.47 Ten of the newly independent state constitutions included law-of-the-land provisions that tracked the language of chapter 39.48 Scrutiny of Founding Era interpretations of these provisions yields persuasive evidence that “law of the land” and “due process of law” were understood during the time period when the Fifth Amendment was ratified to guarantee both judicial process in courts of law and the application of law the content or substance of which conformed to written constitutions.

The landmark 1787 case of Bayard v. Singleton49 is an instructive example. Bayard arose from North Carolina’s confiscation of Tory property.50 The Bayards, who were victims of this confiscation, sued Singleton, the subsequent buyer of the property, seeking to recover it.51 In 1785, the legislature effectively acted as a judge in Singleton’s case, enacting a statute that required courts to dismiss suits against purchasers of forfeited Tory estates “upon the motion or affidavit of the defendant.”52 Several dissenting legislators had raised constitutional objections to the act, claiming that it would violate the state’s law-of-the-land-clause by “deny[ing] … the known and established rules of justice, which protect the property of all citizens equally” and by “plac[ing] [citizens] under the adjudication of the General Assembly, whose desire to redress the grievance may be fluctuating, uncertain and ineffectual.”53

Although these arguments failed to win the day in the legislature, the Bayards’ claims would be vindicated in court.54 The court rejected Singleton’s lawyers’ contention that “all acts of Assembly were laws, and their execution could not be prevented.”55 It held that “the [C]onstitution (which the judicial power was bound to take notice of as much as of any other law whatever,) st[ood] in full force as the fundamental law of the land”; and that the legislature had deprived the Bayards of a right guaranteed by the law of the land—“a right to a decision of [their] property by a trial by jury.”56 Indeed, the court declared that “no act [legislators] could pass[] could by any means repeal or alter the [C]onstitution, because if they could do this, they would at the same instant of time destroy their own existence as a Legislature and dissolve the government thereby established.”57 Thus, a judicial process requiring an act of a legislature to be in accordance with the law of the land set forth in a written constitution that constrained the legislature—and was therefore a “law” that was binding on the parties58—eliminated the need for an appeal to heaven.

In 1784, Alexander Hamilton denounced a bill passed by the New York legislature that stripped Tories of their citizenship.59 His reasons echoed those made by the dissenting legislators to the act that was ultimately held unlawful in Bayard. Hamilton argued that the bill was “contrary to the law of the land,” specifically, the thirteenth article of the New York Constitution.60 This article provided that “no member of this state shall be disenfranchised[] or deprived of any of the rights or privileges secured to the subjects of this state by the constitution, unless by the law of the land[] or the judgment of his peers.”61

Hamilton adopted Coke’s definition of the law of the land: “[D]ue process of law … [means] by indictment or presentment of good and lawful men, and trial and conviction in consequence.”62 Hamilton contended that “the legislature … cannot, without tyranny, disfranchise or punish whole classes of citizens by general discriptions [sic], without trial and conviction of offences known by laws previously established declaring the offence and prescribing the penalty.”63 Such acts of “tyranny,” he contended, did not become part of the law of the land simply in virtue of their enactment.64

In 1787, Hamilton argued before the New York General Assembly that a proposed Senate amendment to an act regulating elections violated both the state’s law-of-the-land clause and a recently passed statutory provision guaranteeing due process of law. The act disqualified the owners of British privateers of vessels of war that had attacked the “vessels, property or persons” of the United States from holding any state office of trust.65 Hamilton denied that “the law of the land” would “include an act of the legislature”—denied that is, that legislative acts necessarily became part of the law of the land.66

Again, Hamilton drew on Coke, stating that Coke “interpret[ed] the law of the land to mean presentment and indictment, and process of outlawry, as contradistinguished from trial by jury.”67 Hamilton found confirmation of his position in the terminology of “due process” adopted by the legislature, which connoted “the process and proceedings of the courts of justice”—process and proceedings that the legislature was institutionally incapable of providing.68 As before, he rejected the idea that legislative enactments necessarily became part of the law of the land, without appropriate scrutiny by “the courts of justice.”69

Hamilton’s reliance on Coke in explaining the meaning of “due process of law” and “law of the land” was not unique. Prominent and widely cited American jurists relied on Coke in interpreting both phrases. These jurists affirmed the connection between the concept of due process of law and the proceedings of the courts. St. George Tucker, a Virginia judge who taught constitutional law at the College of William & Mary in the 1790s, wrote that “[d]ue process of law must then be had before a judicial court, or a judicial magistrate.”70

In his highly regarded Commentaries on American Law, one of the most influential legal minds of the Founding period, Chancellor James Kent of New York, defined due process of law as “law[] in its regular course of administration, through courts of justice.”71 In his Commentaries on the Constitution, Supreme Court Justice Joseph Story stated that due process of law entailed “due presentment or indictment, and being brought in to answer thereto by due process of the common law,” and that it “affirms the right of trial according to the process and proceedings of the common law.”72 For these jurists, due process of law required individualized deprivations of life, liberty, or property to take place through the courts with their judges and juries—thus forbidding legislatures from denying access to the courts.73

The history of the drafting and ratification of the Fifth Amendment is sparse. It is not clear why Madison chose to use “due process of law” rather than “law of the land,” despite his own state’s support for the latter phrase.74 It is plausible that Madison sought to avoid conflation of the phrase with the reference to “the supreme law of the land” in the Supremacy Clause of Article VI.75 Such conflation might have given rise to the belief that the Fifth Amendment did not incorporate any independent procedural requirements that were unspecified in the Constitution’s text and derived from the common law. The enactments identified as “the law of the land” in the Supremacy Clause are all examples of written law.76

Yet, it is significant that the proposal that ultimately became the Fifth Amendment was, according to Madison’s original design, to be inserted into “article 1st, section 9, between clauses 3 and 4” alongside other limits on congressional power.77 It would have followed the clause prohibiting Congress from enacting bills of attainder and ex post facto laws78—strongly suggesting that it, too, was designed to limit congressional action.79

Moreover, as Chapman and McConnell have observed, Madison emphasized the need for a federal bill of rights by pointing to the fact that Britain’s declaration of rights had “gone no farther than to raise a barrier against the power of the Crown,” and that “the power of the Legislature is left altogether indefinite.”80 “[T]he people of America are most alarmed,” Madison explained, that “the trial by jury, freedom of the press, or liberty of conscience” are unsecured by “Magna Charta” or “the British Constitution.”81

The First Amendment expressly begins with “Congress shall make no law …” When the first Congress included Madison’s proposed amendments as separate articles appended to the end of the text, there is no reason to think that the Fifth Amendment was rendered any less applicable to Congress than were the other subject-less guarantees of the first eight amendments—such as the guarantees against quartering troops or cruel and unusual punishments.82

At first blush, many of the early state cases interpreting “law of the land” and “due process of law” appear to be concerned solely with access to courts and the personnel and procedures associated with the courts at common law rather than the substance or content of the law being applied. A number focus on legislative interference with the right to trial by jury and other procedural protections traceable to the common law.83 Others focus on the statutory deprivation of “vested” property rights of specific persons who had acquired that property consistently with the positive law then in effect. Such deprivations were understood as adjudicative rather than legislative acts because they were neither generally applicable nor prospective in their operation.84

This appearance is deceptive. In the first place, viewing certain common-law rights that attached during judicial proceedings as merely procedural is anachronistic. Consider the right to trial by jury. During the Founding Era, juries could judge both law and fact. That is, juries could determine whether the substance of an act was constitutional before applying it in a civil or criminal case to deprive a defendant of his or her life, liberty, or property.85 The “procedural” right to trial by jury, then, was a means of ensuring judicial branch review of the substance of governmental enactments.86

Second, determining whether statutory deprivations of vested rights were adjudicative rather than properly legislative acts required examination of the content or substance of legislative enactments to determine whether they were more like judicial decrees or sentences than general, prospective laws.87 Finally, significant authority held that “due process of law” and “law of the land” required a legislative act to be consistent with applicable superior law to qualify as law at all. Let us now consider this last distinction in greater depth.

DISTINGUISHING A “LAW” FROM A MERE LEGISLATIVE “ACT.”    Numerous Founding Era cases distinguish between a mere legislative “act” and a “law.” To be a law, and therefore part of “the law” of the land or the due process “of law,” a legislative act had to be consistent with any higher laws, such as those found in federal or state constitutions or in the nature of the “social compact.”

The proposition that only such acts consistent with the federal Constitution became part of the law of the land can be found in diverse Founding Era sources, both Republican and Federalist. In the 1798 Kentucky Resolutions, Republican Thomas Jefferson declared that the Alien and Sedition Acts were “not law, but … altogether void, and of no force” because they violated the First, Fifth, and Tenth Amendments.88

In his seminal opinion for the Court in the 1803 case of Marbury v. Madison, Federalist Chief Justice John Marshall asked whether “an act[] repugnant to the constitution[] can become the law of the land.” He answered that “a legislative act contrary to the constitution is not law.”89 In the 1819 case of McCulloch v. Maryland, Marshall stated that “the laws” of Congress “when made in pursuance of the constitution, form the supreme law of the land,”90 the implication being that when “the laws” of Congress are not made in pursuance of the Constitution, they are mere acts that do not become part of the “law of the land.”91

State courts, too, affirmed this understanding in measuring legislation against state constitutions. Justice Francis Locke, in a highly influential opinion in Trustees of the University of North Carolina v. Foy, stated that North Carolina’s law-of-the-land provision forbade “depriv[ations] of … liberties or properties, unless by a trial by jury in a court of justice, according to the known and established rules of decision derived from the common law and such acts of the Legislature as are consistent with the Constitution.”92 Another North Carolina case explicitly distinguished between a mere legislative “act” and “the law of the land”: “[W]hat is the law of the land? Such acts of the Legislature only as violate none of the rules laid down in the constitution.”93

Likewise, some judges did not consider a legislative act inconsistent with the nature of the social compact to be a “law.” The most famous such opinion is probably Justice Samuel Chase’s in Calder v. Bull. In this 1798 case, the Supreme Court considered the constitutionality of a resolution of the Connecticut General Court that granted a new trial in a probate proceeding.94 Lawyers for Calder and his wife contended that the resolution violated the Ex Post Facto Clause of the federal Constitution, and that the legislature could not, consistent with the Connecticut constitution, “act as a court.”95 At the time, Connecticut had an unwritten, customary constitution.96

The Court ultimately determined that the legislature’s actions did not violate the federal Ex Post Facto Clause because that clause forbade only retroactive criminal punishments.97 But Justice Chase also discussed the limits of legislative power under the Connecticut constitution.98 Chase wrote that because “[t]he purposes for which men enter into society … determine the nature and terms of the social compact;” and even without an express constitution, “[t]he nature, and ends of legislative power will limit the exercise of it.”99 Chase then distinguished between a legislative “act” and a “law”:


There are acts which the Federal, or State, Legislature cannot do, without exceeding their authority. There are certain vital principles in our free Republican governments, which will determine and over-rule an apparent and flagrant abuse of legislative power; as to authorize manifest injustice by positive law; or to take away that security for personal liberty, or private property, for the protection whereof of the government was established. An ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority.100



Chase offered several examples of exercises of legislative power that were sufficiently contrary to those ends that “it [could not] be presumed” that people had authorized such power; such power had to be expressly given, in terms that did not admit of doubt.101 Among them:


A law that punished a citizen for an innocent action, or, in other words, for an act, which, when done, was in violation of no existing law; a law that destroys, or impairs, the lawful private contracts of citizens; a law that makes a man a Judge in his own cause; or a law that takes property from A. and gives it to B.102



In a now equally famous opinion of his own in Calder, Justice James Iredell rejected the notion that legislative power was inherently limited.103 He asserted that if “a government, composed of Legislative, Executive and Judicial departments, were established, by a Constitution, which imposed no limits on the legislative power, the consequence would inevitably be, that whatever the legislative power chose to enact, would be lawfully enacted, and the judicial power could never interpose to pronounce it void.”104 As authority for his position, Iredell cited Sir William Blackstone (who was, of course, describing the powers of Parliament).105

However persuasive it has seemed to some modern ears,106 Iredell’s view of legislative power seems to have been an outlier at the Founding.107 For example, in 1795, Supreme Court Justice William Paterson, while riding circuit, stated in Vanhorne’s Lessee v. Dorrance that “[t]he legislature … had no authority to make an act divesting one citizen of his freehold[] and vesting it in another, without a just compensation.” Such an act was “contrary to the principles of social alliance[,] in every free government,” as well as “contrary … to the letter and spirit of the Constitution.”108 Similarly, in his opinion for the Court in Fletcher v. Peck, Marshall acknowledged that “[t]o the legislature all legislative power is granted” but questioned whether “the act of transferring the property of an individual to the public, be in the nature of the legislative power.”109

In the 1792 case of Bowman v. Middleton, the South Carolina Supreme Court evaluated a legislative act that transferred a freehold from the heir-at-law to another person, and also from the eldest son of an intestate, and vested it in a second son.110 Those challenging the act allowed that “there might be great and urgent occasions wherein it might be justifiable for the state to take private property from individuals, (upon a full indemnification) for the purposes of fortifications or public works.” But the legislature could not simply take property from A and give it to B absent either compensation or a jury trial.111 The court agreed, determining that the act was “ipso facto[] void” because it was contrary to natural law and “common right.”112

Textually, the Due Process of Law Clauses use four words, not two: the “due process of law,” requires that no person could “be deprived of life, liberty, or property,” except by the common law or by an act of a legislature that constitutes a “law.” And the “due process of law” entitles every person to a judicial examination of, inter alia, the substance of a legislative act to ensure it was a “law.” The criteria for “law” are less than perfectly clear. But it is demonstrable that Founding Era courts and commentators did insist on some such distinction and were prepared to hold legislation void because it was not law.




The “Due Process of Law” in the United States in 1868

The original meaning of the “due process of law” in the Fifth Amendment is not the principal subject of our inquiry, except insofar as it informed the original meaning of the Due Process of Law Clause in the Fourteenth Amendment. Whatever that phrase meant in 1791,113 the distinction between a legislative act or enactment and a law continued to develop in the nineteenth century. A frequently cited use of the distinction was Daniel Webster’s oral argument before the Supreme Court in Trustees of Dartmouth College v. Woodward:


By the law of the land is most clearly intended the general law; a law[] which hears before it condemns; which proceeds upon inquiry, and renders judgment only after trial. The meaning is, that every citizen shall hold his life, liberty, property, and immunities[] under the protection of the general rules which govern society. Every thing which may pass under the form of an enactment[] is not, therefore, to be considered the law of the land. If this were so, acts of attainder, bills of pains and penalties, acts of confiscation, acts reversing judgments, and acts directly transferring one man’s estate to another, legislative judgments, decrees, and forfeitures in all possible forms, would be the law of the land.114



Chapman and McConnell argue that Webster was only articulating a familiar distinction between legislation and adjudication.115 But the idea that legislative power was inherently limited came to be understood as forbidding not only enactments that were not generally applicable or prospective but enactments that were not good-faith efforts to promote constitutionally proper governmental ends.

In two Tennessee cases, Judge (and future Justice) John Catron interpreted the state’s law-of-the-land clause to require “general public law[s]” as distinct from “partial or private law[s]” that treated similarly situated individuals differently.116 Judge Nathan Green of the Tennessee Supreme Court explained the perceived vice of the latter in a decision voiding an act that created a special court to handle all lawsuits brought against the Bank of the State of Tennessee. Such partial legislation was, he wrote, “the same in principle as if a law had been passed in favor of some one [individual or corporate body].”117 Obviously, if it were deemed a constitutionally proper end for the legislature to seek to advance the interests of “favor[ed]” individuals or groups, such enactments would have been considered unproblematic.

Put another way, judges inferred from the differential treatment of similarly situated persons that legislation was designed to achieve constitutionally improper goals. By 1868, “due process of law” was a sufficiently familiar phrase that Representative John Bingham, the principal author of the Fourteenth Amendment, thought it unnecessary to elaborate in any great detail when questioned on the floor of the Thirty-Ninth Congress about its meaning.118 “[T]he courts have settled that long ago,” said Bingham, “and the gentleman can go and read their decisions.”119

Which decisions? Although Bingham did not say, leading Republican Representative William Lawrence mentioned Wilkinson v. Leland,120 Terrett v. Taylor,121 People v. Morris,122 and Taylor v. Porter & Ford123 while on the floor.124 Lawrence quoted a passage from Justice Joseph Story’s opinion in Wilkinson.125 In Wilkinson, Justice Story concluded: “That government can scarcely be deemed to be free, where the rights of property are left solely dependent upon the will of a legislative body, without restraint.”126 Whatever concept of government may have legitimized the “uncontrolled and arbitrary exercise” of legislative power “before the revolution,” that “great event,” wrote Story, amounted to a national rejection of that concept.127

In Terrett v. Taylor, the Court held that a legislative land grant made to the Anglican Church by the British Crown could not be rescinded—that the title to the property had been “indefeasibly vested.”128 Writing again for the Court, Story grounded this conclusion in “the principles of natural justice, upon the fundamental laws of every free government, upon the spirit and the letter of the constitution of the United States.”129

Finally, in People v. Morris, a case interpreting the New York Constitution (which at the time had no bill of rights), Judge Nelson wrote that “[the] vested rights of the citizen,” included “that private property cannot be taken for strictly private purposes at all, nor for public without a just compensation” and that the “obligation of contracts cannot be abrogated or essentially impaired.” These rights are to be held “sacred and inviolable, even against the plenitude of power of the legislative department.”130 In each of these three cases, judges invoked inherent constitutional limits on legislative means and ends.

The fourth case, Taylor v. Porter & Ford, contains an extensive discussion of both “law of the land” and “due process of law,” both phrases having been incorporated into New York’s constitution by 1843.131 Yet, before discussing these phrases, Judge Greene Bronson, echoing Locke, grounded one of the “ends” of state legislative power granted by the constitution in the “social compact”—namely, the protection of the individual rights of life, liberty, and property: “The security of life, liberty and property, lies at the foundation of the social compact,” wrote Bronson, “and to say that this grant of ‘legislative power’ includes the right to attack private property, is equivalent to saying that the people have delegated to their servants the power of defeating one of the great ends for which the government was established.”132 Not only was legislative power subject to certain inherent limits, but those limits also constrained the purposes for which legislatures could act.

According to Bronson, then, even absent any law-of-the-land clause, the legislature could not “take the property of A, either with or without compensation, and give it to B.”133 But, Bronson expanded, “The people have added negative words, which should put the matter at rest,” specifically in providing that “[n]o member of this state shall be disfranchised, or deprived of any of the rights or privileges secured to any citizen thereof, unless by the law of the land, or the judgment of his peers,”134 and “[n]o person shall be deprived of life, liberty, or property, without due process of law.”135

Relying on Coke, Bronson declared that the “law of the land” did not encompass “statute[s] passed for the purpose of working the wrong[]”—that is, of “tak[ing] the property of A, either with or without compensation, and giv[ing] it to B.”136 He stated that it “must be ascertained judicially that [someone] has forfeited his privileges, or that some one else has a superior title to the property he possesses, before either of them can be taken from him.”137 Similarly, he explained that “due process of law” connoted “a prosecution or suit instituted and conducted according to the prescribed forms and solemnities for ascertaining guilt, or determining the title to property.”138 “Mere legislation” could not serve as a basis for taking someone’s property without permission and giving it to someone else.139

To sum up, the decisions cited by Lawrence involve themes that were echoed in numerous decisions by state courts as well as in leading treatises on constitutional law during the Founding Era. A legislative act—or “mere legislation”—was deemed not to be part of the law of the land and was therefore insusceptible of being applied to individuals consistently with “due process of law” (1) if it deprived individuals of certain procedural rights traceable to the common law; (2) if it was either retrospective or insufficiently general, and thus usurped judicial power; or (3) if more generally, it violated a written constitution.

A fourth category of enactments that came to be understood as contrary to the law of the land developed toward the middle of the nineteenth century. As was earlier stressed by Justice Chase in Calder and reiterated by Judge Bronson in Taylor, implicit in the invalidation of legislative acts that were neither prospective nor general was a conception of legislative power that was inherently limited by the nature of the social compact.140 And the nature of the social compact barred any presumption that the people had consented to be governed by a legislature with arbitrary power.

All of this talk of the “social compact” may appear to be very abstract and therefore unhelpful to contemporary legislators and judges who must resolve hard questions about whether particular acts are constitutionally proper. But originalists must first go where evidence of original meaning leads, and only then consider how best to implement that meaning. As we will see, allowing persons to be deprived of their lives, liberty, or property by arbitrary legislation is not consistent with the original meaning of the Fourteenth Amendment.



The (False) Dichotomy between “Substantive” and “Procedural” Due Process

Current thought identifies substantive due process with the judicial recognition of particular individual rights—say, to marry, to decide whether to have children, or to associate with others for lawful purposes; and procedural due process with a set of judicial procedures that ensure that (a) a person is actually guilty of violating (b) a statute that was enacted according to the proper procedures. Under this dichotomy, procedural due process neither identifies nor enforces substantive rights; nor does it examine the substance of legislation to ensure it was within the power of the legislature to enact. So long as the proper legislative procedures were followed, procedural due process is satisfied.

The evidence surveyed in this chapter reveals this dichotomy of procedural and substantive due process to be unhelpful and potentially misleading. It overlooks an intermediate option: “due process of law” is a guaranty of a judicial process to ensure that (a) a person is actually guilty of violating (b) a statute that was enacted according to the proper procedures and (c) was within the ends of government that the legislature was constitutionally empowered to pursue.

This option resolves the alleged contradiction within “substantive due process.” Once it is acknowledged that due process of law guarantees an opportunity to challenge the content or “substance” of a statute for its conformity with the Constitution’s limits on legislative power, and that a statute that does not conform with the Constitution is not a constitutionally proper law, the utility of the distinction between substantive and procedural due process vanishes.

Consider the First Amendment. We commonly speak of “First Amendment challenges” to the substance of legislation. Yet the right to a judicial determination of whether a legislative enactment prohibits “the free exercise of religion” is part of the “due process of law.”141 The due process of law guarantees a judicial forum in which people can contest whether the substance of a statute prohibits the free exercise of religion.142 A statute that does prohibit the free exercise of religion cannot be used to deprive someone of life, liberty, or property, consistently with the due process of law, because it is not a constitutionally proper law.

Despite the role they are playing in guaranteeing a judicial forum, the Due Process of Law Clauses are rarely noticed in such cases, and we speak only of the First Amendment.143 This is analogous to how we now commonly speak of “First Amendment challenges” to state laws when such challenges are, strictly speaking, Fourteenth Amendment challenges.144 Indeed, according to the post–New Deal “incorporation doctrine,”145 they are technically Due Process of Law Clause challenges!146

So too with a “Commerce Clause challenge” to a federal law, which ineluctably connects the substance of the Commerce Clause with a judicial evaluation of the substance of an act of Congress.147 Any challenge to a legislative act on the ground that the substance of the act exceeds the proper constitutional powers of Congress or a state legislature is, at the same time, a “Due Process of Law Clause challenge.”148 It is the latter clause that guarantees a judicial process in which the substance of the act will be evaluated before a person is deprived of life, liberty, or property.149 Further, using an act that is beyond Congress’s constitutional powers to deprive an individual of life, liberty, or property violates the Fifth Amendment’s Due Process of Law Clause as well as the Commerce Clause.

The core question in every case involving a purported deprivation of life, liberty, or property without due process of law is whether that deprivation is consistent with the law of the land. As we have seen, there are several types of defects that may cause legislation to fail to become the law of the land. It is a mistake to reduce the due process of law to one of these defects or another. And nothing analytically useful is gained by dubbing one or more of those defects “procedural” or “substantive.”

Worse, to separate procedure from substance is to risk failing to appreciate substantive aspects of what seem at first to be solely procedural guarantees—and vice versa. The right to trial by jury, which historically included a power of the jury to pass on the constitutionality of a statute, as we noted above, is only a particularly vivid example. Better to think of due process of law as requiring a “substantive procedure”—that is, a judicial procedure designed to ensure that the substance of a statute conforms with the higher law of the land before any person can be deprived of his or her life, liberty, or property.

While the Fifth and Fourteenth Amendments’ Due Process of Law Clauses both guarantee a substantive procedure, there is an important distinction between the referents of “due process of law” in each amendment. Under the Fifth Amendment, before any person can justly be deprived of “life, liberty, or property” by operation of a congressional statute, the due process of law requires a judicial determination that the substance of such a legislative “act” is consistent with the higher law of the land provided by the substance of the written federal Constitution. Specifically, a legislative act must be an exercise of, or calculated to carry into effect, a delegated power.

As John Marshall explained in McCulloch v. Maryland, this judicial process includes a means–ends analysis, in the form of an assessment of whether a legislative act was taken in good faith:


[S]hould Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not entrusted to the government; it would become the painful duty of this tribunal, should a case requiring such a decision come before it, to say that such an act was not the law of the land.150



By 1868, the concept of due process of law was understood to impose limits on the ends which state legislatures could pursue as well. And courts constructed a doctrine—the police power doctrine—to implement that understanding. Like the principle identified in McCulloch, this doctrine required that exercises of state police powers be in good faith.

As we will discuss in Chapters 10 and 11, the result of this distinction is that, although the Fifth and Fourteenth Amendments both place limitations on the ends that legislators may pursue, the substance of those limitations is different. The former limitations are specified by the letter of the Constitution;151 the latter are not specified by the letter and therefore require constitutional construction.152 This difference has implications for the implementation of the respective clauses.



The Meaning of “Life, Liberty, and Property”

A word about the original meaning of “life, liberty, [and] property” seems appropriate before we proceed to consider some alternative originalist interpretations of “due process of law” that have been offered by scholars. We have not devoted much attention to it notwithstanding the fact that whether a personal interest qualifies as “liberty” is perhaps the most litigated interpretive issue under modern substantive due process. Why not?

We believe that less turns on the original meaning of “liberty” than might be thought. Justice Antonin Scalia and Justice Clarence Thomas criticized substantive due process doctrine for recognizing various substantive rights—particularly rights relating to sexual and reproductive autonomy—as instances of “liberty.” They have insisted that “liberty” meant only what Blackstone meant by “freedom of locomotion”: individual freedom from bodily restraint.153 Suppose that’s right. What follows?

Not enough to decide many hard cases, we think. Suppose that “liberty” in the Due Process of Law Clauses does not extend to the right to earn a living in the lawful occupation of one’s choice. Even so, Joseph Lochner faced fines (depriving him of property) and imprisonment (depriving him of liberty) for his failure to comply with a maximum-hours law. So even if the original meaning of “liberty” is as narrow as Justices Scalia and Thomas contend, this would not tell us whether Lochner v. New York was correctly decided.

Suppose that “liberty” does not encompass the right to consensual same-sex intimacy. Even so, John Lawrence faced fines (depriving him of property) and spent a night in jail (depriving him of liberty) for violating a statute criminalizing such activity. Blackstonian “liberty” would not resolve Lawrence v. Texas. (And had violation of these statutes been punishable by death, the defendants would have faced a deprivation of life.)

In our view, these and other substantive-due-process cases turn in the final analysis, not on whether interests at stake are in fact constitutional liberties, but on whether “due process of law” imposes any limits on the ends for which constitutional liberties can be restricted. We are glad to stipulate that “freedom of locomotion” is the most plausible interpretation of the original meaning of “liberty.” If so, then any statute enforced by imprisonment threatens to deprive a violator of that liberty. We would then still need to confront the question of whether the original meaning of “due process of law” limits the ends that governments can constitutionally pursue before it may “lawfully” send you to prison.




Competing Originalist Interpretations of “the Due Process of Law”

We have now shown that the due process of law is, as originalists have long maintained, a procedural guarantee involving the judiciary. However, the judicial procedure it guarantees includes an opportunity for someone who stands to be deprived of life, liberty, or property to challenge the substance of legislation for its consistency with the law of the land. Such challenges in turn require a judicial inquiry into whether enactments (a) abrogate common-law procedural protections; (b) are adjudicative rather than legislative because retrospective or insufficiently general; (c) violate express constitutional guarantees; or (d) deprive people of life, liberty, or property in the service of no constitutionally proper end and are therefore arbitrary. The last of these categories of unlawful legislation—arbitrary legislation—is the most controversial among originalists, and we now respond to some criticisms of adding it to the list.


Nathan Chapman and Michael McConnell

While acknowledging its existence, Chapman and McConnell contend that judicial employment of a means–ends analysis to evaluate whether legislation is arbitrary represents a late, controversial, rare, and ultimately improper departure from a well-settled traditional understanding of due process of law.154 They find “two principal instances of antebellum courts’ applying due process to invalidate a general and prospective law.”155

The first is Chief Justice Roger Taney’s suggestion in Dred Scott that


an act of Congress which deprives a citizen of the United States of his liberty or property, merely because he came himself or brought his property into a particular Territory of the United States, and who had committed no offence against the laws, could hardly be dignified with the name of due process of law.156



The second is Wynehamer v. People, an 1856 decision in which the New York Court of Appeals invalidated a statute prohibiting the sale of liquor.157 The Court of Appeals reasoned that “[w]hen a law annihilates the value of property … the owner is deprived of it according to the plainest interpretation, and certainly within the spirit of a constitutional provision intended expressly to shield private rights from the exercise of arbitrary power.”158

These “radical” decisions, Chapman and McConnell argue, are “faulty exceptions that prove the rule.”159 Because Dred Scott was universally rejected by Republicans when they proposed and adopted the Fourteenth Amendment, Chapman and McConnell maintain that “it would be perverse to think that the public … understood it to perpetuate Chief Justice Taney’s approach to due process.”160 They claim that Wynehamer was “immediately controversial” and that there is “no evidence” that it had “any bearing on the meaning of the Fourteenth Amendment Due Process Clause.”161 According to Chapman and McConnell, these two cases were outliers and both misinterpreted the due process of law.162

But as Ryan Williams points out, while Dred Scott was despised by Republicans, “there is virtually no evidence to suggest that such controversy stemmed from Taney’s use of the Due Process Clause to protect vested property rights.”163 Justice Benjamin Curtis’s dissent, lauded by Republicans, did not take issue with Taney’s suggestion that Congress could not generally obliterate vested property rights through legislation.

Instead, Curtis focused on the unique character of slave property, stating that “[s]lavery, being contrary to natural right, is created only by municipal law.”164 That principle is traceable to Somerset v. Stewart, which we encountered in Chapter 2. In Somerset, Lord Mansfield declared that slavery was “so odious, that nothing can be suffered to support it, but positive law.”165 As applied to the facts of Dred Scott, the Somerset principle compelled the conclusion that slaveholders’ property in their slaves ceased to exist as soon as they voluntarily brought their slaves into federal territory where slavery was legally recognized “for the purpose of being absolutely prohibited, and declared incapable of existing.”166

Dred Scott’s rejection by Republicans tells us nothing interesting about the meaning of “due process of law.” And Taney’s use of this concept in dicta does not seem to have stirred any specific criticism or exerted any influence.167 As distasteful as the case is, Taney’s opinion in Dred Scott supports our claim about the original meaning of the “due process of law”—just as it supported our claim about the original meaning of the “privileges or immunities of citizens of the United States.”

So too does Wynehamer, which was approvingly cited by multiple courts and treatise-writers around the time of the Fourteenth Amendment’s enactment.168 Those courts that did not follow Wynehamer determined that statutes prohibiting sales of alcohol fell within the scope of the police power. They did not hold that, to be consistent with the due process of law, statutes need only be general and prospective and not abrogate common-law procedural rights.169

Indeed, none of the cases that Chapman and McConnell cite held that the due process of law was limited in scope in the manner they propose. Theirs is an argument from silence.170 As we will see, there was more noise than they acknowledge. Hesitance to invalidate is not the same as refusal to evaluate.

McConnell and Chapman note that the Supreme Court in Mugler v. Kansas later upheld similar legislation.171 But they neglect the fact that the Court did so only after determining that the legislation was “enacted in good faith, and had appropriate and direct connection with that protection to life, health, and property which each State owes to her citizens.”172 Writing for the Court, Justice John Marshall Harlan noted that the Court would not uphold legislation if it was “apparent that its real object is not to protect the community, or to promote the general well-being, but, under the guise of police regulation, to deprive the owner of his liberty and property.”173

Harlan’s reasoning in Mugler is reminiscent of Marshall’s “pretext” formulation in McCulloch.174 No justice in Mugler doubted that purported exercises of the police power—whether they took the form of municipal by-laws or ordinances or statutes—needed to be evaluated for pretext if they deprived people of life, liberty, or property.

Thus, even if Chapman and McConnell are correct that none of the cases they discuss saw courts “applying due process to invalidate a general and prospective law,”175 they have overstated the significance of this finding. Any contemporary criticisms of Dred Scott and Wynehamer were not of these cases’ holdings that due process of law forbids general and prospective laws that deprive people of vested rights without furthering a constitutionally proper end. As Ryan Williams shows, the vested-rights interpretation implicit in both decisions was endorsed by state courts throughout the 1860s.176



Ilan Wurman

Ilan Wurman’s account of due process of law closely resembles that of Chapman and McConnell, so we will not analyze it separately. His distinctive contribution to the “substantive” debate is an argument that means–ends analysis of legislation more or less snuck in, without warrant, in antebellum law from judicial review of means–ends analysis of municipal by-laws.177 Antebellum law, he maintains, did not require state legislatures to pursue the public good; that requirement applied only to municipal corporations, which exercised delegated, and therefore limited, powers.178 We are unconvinced, for two reasons.

First, both by-laws and statutes were evaluated by antebellum courts to determine whether they were reasonably calculated to serve proper ends, before and after the ratification of the Fourteenth Amendment. Wurman acknowledges this, but insists that they did so in limited settings—interference with contracts, dormant commerce-clause cases—and his arguments on this score are strong.179 But when judges determined—as Wurman concedes that they did—whether an exercise of state power was a legitimate exercise of the police power or was an interference with Congress’s power to regulate commerce, they presupposed that the police power was constitutionally limited. In short order, a theory of this limitation on state power was adopted by the legal community following ratification of the Fourteenth Amendment. This theory was then applied outside the limited domains Wurman identifies.

The question is whether this expansion of the scope of police-power analysis violates clear original meaning or implements unclear original meaning. We take the latter view. Wurman lacks a persuasive explanation of how the review of municipal by-laws and that of legislation came to be conflated without anyone noticing at the time. Mugler and Barbier v. Connelly,180 which he identifies as responsible for the conflation, engendered no significant debate on the Court or in critical commentary.

In Wurman’s telling, the “due process of law” was yet another legal term of art, like “privileges or immunities.” Then somehow this settled legal meaning was discarded without objection within the relevant interpretive community.181 This seems unlikely.

We think the more plausible reading of this history is that the meaning of “due process of law” for state laws was not so settled as to foreclose what Wurman considers a misunderstanding. Judges tasked with implementing the text of the Fourteenth Amendment in the face of novel progressive legislation, adopted novel constructions to identify the outer boundaries of the state police power. The constructions they developed were more faithful to the purpose of “due process of law” than a more deferential approach that left legislators with arbitrary power over everyone within their jurisdiction.



Ryan Williams

Like Williams, we find that “due process of law” took on a different meaning over the course of the nineteenth century. But we agree with Chapman and McConnell that Williams overstates the difference, and we think that Williams does not completely capture the meaning of either the Fifth or Fourteenth Amendment’s Due Process of Law Clause.182

Williams contends that the Fifth Amendment’s Due Process of Law Clause did not originally cover legislative acts.183 To the contrary, we have shown how the language of “due process of law,” like that of “law of the land,” was used by key Framers, influential treatise-writers, and courts during the Founding Era to forbid legislatures from depriving persons of common-law procedural rights, engaging in what was in substance adjudication rather than legislation, or otherwise violating a source of superior law, such as a written constitution.

Concerning the Fourteenth Amendment, we share more common ground with Williams than with Chapman and McConnell. Williams finds that, by 1868, “due process of law” was used to prohibit legislative interference with vested rights and to guarantee “general and impartial laws rather than ‘special’ or ‘class’ legislation that imposed particular burdens upon, or accorded special benefits to, particular persons or particular segments of society.”184

On the other hand, Williams denies that due process of law was used to require that legislation be necessary to achieve constitutionally proper ends and thus to authorize judicial inquiry into “both the ends that the legislature sought to achieve and the means employed to achieve such ends.”185 The latter use, he argues, did not develop until the 1890s—the beginning of the so-called Lochner era.186

We agree that the police-power doctrine that developed in state courts—and later in the Supreme Court—in the wake of the ratification of the Fourteenth Amendment is distinguishable from antebellum police-power doctrine in certain respects. Specifically, courts became more willing to look beyond the face of enactments to discern and evaluate the propriety of legislative ends. But there was continuity as well.

Long before the Lochner era, antebellum courts repeatedly affirmed that legislative power was inherently limited by the ends for which legitimate governments are established. And they affirmed further that legislatures could neither deprive people of vested property rights nor constrain them in their life, liberty, or property more generally, except—as Justice Harlan put it in Mugler—to “protect the community, or to promote the general well- being.”187

Prior to the ratification of the Fourteenth Amendment, state courts upheld a variety of enactments as valid exercises of the police power. These ranged from prohibitions of dirt-removal from privately owned beaches,188 to regulations specifying the hours during which cattle could be driven through the city streets,189 to statutes authorizing cities to make by-laws governing the interment of the dead.190 But the scope of the police power was understood to be limited by its functions: the protection of health, safety, and morals of the public.191

For example, in the 1834 case of Austin v. Murray, the Massachusetts Supreme Judicial Court sustained a challenge to a by-law prohibiting the bringing of the dead into Charlestown for purposes of burial. This prohibition affected only Catholic parishioners.192 The court found that it was “manifest” that “the object and purpose” of a measure was not “made in good faith” and directed at the “public good.”193 The court refused to uphold the by-law simply because it was passed “under the guise of a police regulation.”194

To be clear, we do not think that the letter of the Fourteenth Amendment compels judges to implement the precise police-power doctrine that was developed in either the early or late nineteenth century. But implementing the Fourteenth Amendment does require a conception of the legitimate ends of government that is consistent with the original function—the spirit—of the Due Process of Law Clause in the Fourteenth Amendment. And it requires a doctrinal approach to give the text legal effect today. Providing both will be our mission in Chapter 11.



John Harrison

Like others, we have argued that “due process of law” is synonymous with “law of the land.” Therefore, because “law of the land” entails the opportunity to challenge the necessity and propriety of government actions in judicial proceedings, so, too, does “due process of law.”195 John Harrison disagrees. He contends that the case against substantive review of government actions under the Fifth Amendment would be much stronger if “law of the land” had been used instead of “due process of law,” because “a substantive reading [of ‘law of the land’] would be textually absurd.”196

Specifically, Harrison claims that the Supremacy Clause provides that “[a]cts of Congress and treaties, the non-constitutional sources of federal law, are not just the law of the land, but ‘the supreme Law of the Land.’ ”197 Thus, a reference to “law of the land” in the Fifth Amendment would leave no room for substantive review of duly enacted federal statutes. And so neither does “due process of law,” if indeed the terms are synonymous.

Harrison’s critique rests on a false premise. The Supremacy Clause does not provide that all congressional acts become “the supreme law of the land”—but only those acts which are “made in pursuance of ” the Constitution.198 We have already seen in Marbury and McCulloch John Marshall’s denial that an “act” of Congress not made in pursuance of the Constitution becomes part of the law of the land. Furthermore, Marshall maintained that determining whether a given act of Congress was made in pursuance of the Constitution requires inquiry into whether it was necessary to achieve constitutionally proper ends.

Marshall’s understanding is consistent with Alexander Hamilton’s exposition of the Supremacy Clause in Federalist 33, in which Hamilton expressly denied that unconstitutional statutes became part of the supreme law of the land.199 Wrote Hamilton: “[T]he clause which declares the supremacy of the laws of the Union … expressly confines this supremacy to laws made pursuant to the Constitution.”200

Thus, a law authorized by the Constitution—for example, one “laying a tax for the use of the United States”—“would be supreme in its nature.” But a law not authorized by the Constitution—for example, one “for abrogating or preventing the collection of a tax laid by the authority of the State, (unless upon imports and exports)”—“would not be the supreme law of the land, but an usurpation of power not granted by the Constitution.”201

Suppose that the “due process of law” is indeed synonymous with “law of the land,” as we and others maintain. There is nothing textually absurd about the claim that due process of law entails substantive review of federal or state statutes and that “the supreme law of the land” likewise constrains the substance of legislation, not merely the procedures by which a statute is enacted. Both the Supremacy Clause and the Due Process of Law Clauses establish criteria that legislation must meet in order to be considered law.

Harrison also argues that the Due Process of Law Clause would be redundant if it included limits on legislative power that were already imposed by other constitutional provisions.202 This is wrong. The Due Process of Law Clause is always operating in conjunction with other clauses, as we saw above with respect to the First Amendment and the Commerce Clause. These clauses provide the substantive limits on legislative power that the judicial process, which is guaranteed by the Due Process of Law Clauses, is to apply to a statute before depriving any person of life, liberty, or property. These Due Process of Law clauses are an express textual recognition of what was theretofore merely implicit.

Be this as it may, as Chapman and McConnell observe, redundancy is a weak objection, here and elsewhere, for “[t]he Constitution and Bill of Rights are shot through with prohibitions that some Founders thought to be redundant with enumerated powers or prohibitions.”203 Even on a procedural reading of the Fifth Amendment that does not incorporate substantive review, the due process of law would be redundant if it is understood—as it should be—to guarantee jury trials in civil and criminal cases, given that such trials are also guaranteed by other constitutional provisions.204



Christopher Green

Finally, Christopher Green has accumulated a body of evidence that “due process of law” in the Fourteenth Amendment and “duly convicted” in the Thirteenth Amendment are synonymous, and that neither phrase authorizes means–ends analysis.205 Green argues that the term “duly convicted” was the product of “a tradition stemming from the Northwest Ordinance of 1787.” This tradition “fully acknowledged the great evil of slavery … and fugitive re-enslavement in particular, while conceding that a slave could be ‘lawfully’ claimed and reclaimed.”206

According to Green, if “due process of law” and “duly convicted” mean the same—or nearly the same—thing, “due process of law” cannot possibly impose “substantive constraints on statutes’ propriety.” This is because a “substantive” understanding of due process of law would exclude the possibility of “lawfully” enslaving anyone, slavery being widely thought by Republicans to be contrary to natural right.207 For this reason, Green concludes that “due process of law” serves only as a guarantee of access to regular judicial proceedings in which general, prospective statutes are applied prior to criminal punishment.208

The evidence Green marshals for synonymy consists of several states’ prohibitions on slavery, a letter from Abraham Lincoln to Major General Frederick Steele concerning Arkansas’s prohibition, and explanations of the Thirteenth Amendment’s language by several commentators.209 Adopted on January 19, 1864, Arkansas’s prohibition provided that “[n]either slavery nor involuntary servitude shall hereafter exist in this State, otherwise than for the punishment of crime, whereof the party shall [be] convicted by due process of law.”210

In his letter, Lincoln described the Arkansas slavery prohibition as follows: “There shall be neither slavery nor involuntary servitude, except in the punishment of crime whereof the party shall [be] duly convicted.”211 Lincoln here apparently translated the phrase “due process of law” into “duly convicted.”212 Finally, commenting on the Thirteenth Amendment, John Burgess noted in 1893 that “[a]ccording to the terms of [the crime exception] it is only necessary that the person shall have been duly convicted; that is, shall have been convicted by due process of law.”213

This evidence, while probative, is insufficient to establish synonymy. It is entirely consistent with the proposition that “due process of law” was understood to guarantee certain judicial proceedings prior to criminal punishment but was also understood to guarantee considerably more than that. If “duly convicted” is not synonymous with “due process of law” but instead captures a subset of what the latter requires, there is no tension between the authorization of judicial review of the content of legislation under the Fourteenth Amendment’s Due Process of Law Clause and the Thirteenth Amendment.

Green could well be right that Charles Sumner’s view that “injustice cannot be ‘law’ ”214 was not incorporated into the Thirteenth or Fourteenth Amendments.215 But we do not claim that the Due Process of Law Clauses guarantee a judicial evaluation of whether deprivations of life, liberty, or property conform with ideas of justice that are unmoored from the original meaning of the letter and the original spirit of the Constitution. We claim only (1) that these clauses guarantee proceedings in Article III courts in which legislative deprivations of life, liberty, and property may be challenged for their conformity with the Constitution; and (2) that the Constitution limits the means and ends by which such deprivations can be justified.

In the next chapter, we identify the type of judicial evaluation of the relationship between legislative means and ends that is required by the due process of law.
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The Spirit



Implementing the Due Process of Law Clause



Barring Arbitrary Power

Having identified the original meaning of the “due process of law” in both the Fifth and Fourteenth Amendments, we turn in this chapter to how it may be implemented in a way that is faithful both to its letter and to its original spirit. As we have explained, the “spirit” of the text is its original functions, purposes, ends, or objects. What was the original function (or functions) of the Due Process of Law Clause?

In Chapter 9, we chronicled how the concept of due process of law has been refined and even redefined over the course of centuries of Anglo-American jurisprudence. But throughout its development, the end or “spirit” of the concept remained the same: barring “arbitrary” power over life, liberty, and property. In England, the “due process of law” was designed to prevent innocent persons who had committed no breach of the law from being wrongfully deprived of their life, liberty, or property by the Crown.1 But, while the English conception of “the law of the land” was understood as a guarantee against arbitrary executive power,2 in the United States the due process of law came to be understood as a guarantee against all arbitrary government action.3 So the “due process of law” not only protected people from arbitrary power by providing a judicial process by which a person could be accurately adjudicated as guilty or innocent, but also protected people from arbitrary power by denying that an arbitrary act of a legislature qualified as “a law.”4 In whosever hands the legislative power resided, the power was inherently limited to enacting nonarbitrary laws. As John Locke explained:


A man … cannot subject himself to the arbitrary power of another; and having in the state of nature no arbitrary power over the life, liberty, or possession of another, but only so much as the law of nature gave him for the preservation of himself, and the rest of mankind; this is all he doth, or can give up to the commonwealth, and by it to the legislative power, so that the legislative can have no more than this.5



Whether in England or the United States, however, “the due process of law” was understood to denote a concept of rule by principles that are distinguishable from the mere will of the holders of power. Ensuring impartial adjudication in neutral courts of law was thought essential to achieving this end.6 This is what the right to “due process of law” guarantees in our Constitution.

“Arbitrary” is a difficult term to define or apply with precision. R. George Wright explains why context is critical in determining whether something is arbitrary—just as it is in determining whether something is “flat.”7 An airport runway and a glass table might both be identified as “flat,” even though the regularity of their surfaces is quite different.8 Why? As Wright points out, “different purposes and interests are at stake, themselves largely creating the crucial differences in context.”9 Whether a decision is “arbitrary” similarly depends on what purposes and interests are at stake. Reasons that might count as reasonable grounds for one’s decision to see a particular movie—one’s mood on a given day, and one’s desire to be entertained—would be rightly regarded as arbitrary if used to ground a decision about whether to throw someone in jail.10

The context with which we are concerned here is the exercise of lawmaking power under “this Constitution”—what distinguishes a mere “act” of a legislature from “a law” that people have an obligation to follow.11 We thus define arbitrariness with reference to the ends for which legitimate governments are established, according to the political-philosophical premises on which this Constitution rests, and also with reference to the means that the Constitution authorizes to effectuate those ends. Appropriate means must be in service of (or necessary to) a proper end. Legislation that lacks this fit is arbitrary—and therefore contrary to the original spirit of the Due Process of Law Clauses.

As we saw in Chapter 9, the letter of the Due Process of Law Clauses requires a judicial proceeding or “process” of some kind prior to any deprivations of life, liberty, or property. On this, everyone who has studied the original meaning of the Due Process of Law Clauses agrees. The disagreement concerns the scope of that judicial proceeding. The term “of law” clarifies this. It connotes that a statute purporting to justify a deprivation of “life, liberty, or property” be a valid “law,” rather than an arbitrary legislative act. An arbitrary statute is one that is not within what Alexander Hamilton referred to as the “just and constitutional” powers of the legislature to enact.12

At the federal level, due process of law requires a judicial inquiry as to whether the end of the legislation falls within one of the delegated powers of Congress or is prohibited by the Constitution.13 It also requires that the incidental means employed pursuant to the Necessary and Proper Clause be in service of a proper end or object, and not be one that is barred by the Constitution.

At the state level, identifying arbitrary legislation requires a two-fold judicial inquiry into whether (1) it is within the scope of power that is delegated to state legislatures by their own constitutions; and whether (2) it is prohibited by the federal Constitution’s limits on state power, including Section 1 of the Fourteenth Amendment.14 For a state statute to be a law rather than a mere act of power, it is necessary, but not sufficient, that a state constitution authorizes it.15 The statute must also not deprive people of the due process of law or “abridge the privileges or immunities of citizens of the United States.”16

In Part I, we presented a theory of the original letter and spirit of the Privileges or Immunities Clause. It is enough to say that, on any of the competing originalist interpretations—other than the discredited view of the clause as an indecipherable “ink blot”17—judicial enforcement of the clause clearly calls for judicial evaluation of a state law even if the law is authorized by a state’s own constitution.18 That evaluation will require the identification of the outer boundaries of state legislative authority. Unlike those of Congress, the outer boundaries of state legislative power are not expressly provided in the US Constitution, however. They must therefore be provided by originalist construction, rather than identified by originalist interpretation. The text of the Privileges or Immunities Clause—“no state shall make or enforce any law”—demands no less.

Having now identified the original spirit of the Due Process of Law Clauses—the prohibition of arbitrary power—we can begin to specify an approach that equips legislators and judges to implement faithfully the original meaning of the text.



Identifying Good-Faith Exercises of Legislative Discretion

Judges already routinely seek to determine whether legislative enactments that restrict individuals are law rather than exercises of arbitrary power by a legislature, even if they do not use this precise language.19 They do not, however, do so in all contexts in which life, liberty, or property is at stake. Instead, since the late 1930s, judges have followed the Supreme Court’s lead in distinguishing between “fundamental” rights and mere “liberty” interests. Burdens on the former “preferred freedoms” receive exacting judicial scrutiny; burdens on the latter receive more deferential review.20 While the doctrines governing tiers of heightened scrutiny may slowly be eroding, the lack of judicial protection of economic liberty remains entrenched.21

The emergence of the tiers of scrutiny was anticipated in a famous footnote in United States v. Carolene Products.22 It was later given an elaborate theoretical defense by John Hart Ely in his 1980 book, Democracy and Distrust.23 The story of its development has been told repeatedly, and we will not recount it again here.24

One of us has argued that both the original “Footnote Four” framework and its present incarnation contradict the rule of construction provided by the original meaning of the Ninth Amendment by relegating rights not textually “enumerated in the Constitution” to a less-demanding standard of judicial review because they are not enumerated.25 Some form of tiered scrutiny might be defended, however, not on the textually prohibited ground that some rights are enumerated in the text and others are not, but on the basis of concerns about institutional competence.

Specifically, the judiciary is institutionally incapable of thwarting all legislative opportunism—understood as the pursuit of constitutionally improper ends—and will inevitably err in identifying instances of opportunism. So perhaps it makes sense for judges to allocate scarce resources toward thwarting malign legislative behavior that the judiciary is better equipped to identify and away from legislative behavior that it is more likely to err in identifying. For instance, if judges are more likely to err in identifying arbitrary burdens on economic liberty than they are in identifying arbitrary burdens on political speech, it might make sense for judges to concentrate on the latter. As Neil Komesar has observed:


The resource costs of judicial review … depend on the ease with which courts can distinguish valid from invalid governmental activity, and their ability to formulate and articulate a corresponding clear test. Clear tests mean fewer cases brought, litigated, and appealed, and therefore a smaller burden on the judiciary. Such clarity, however, involves a degree of arbitrariness or, more gently, generalization, which risks invalidating good legislation or accepting bad.…

As the complexity of governmental regulation increased in the 1930s, the costs of court involvement also increased. Although many factors may have contributed to the retreat from economic due process which occurred, the sizable and increasing price tag for judicial involvement and the failure of judicial strategies to control these rising costs pushed relentlessly in that direction.26



In sum, in designing a mechanism to identify and screen arbitrary legislative power, we should avoid enabling arbitrary judicial power.

We agree with Komesar that the emergence of tiered scrutiny can be understood, in part, as a response to a perceived need to economize on scarce judicial resources in an increasingly complex policy environment.27 We also agree that the courts need to be able to “distinguish valid from invalid governmental activity” with some degree of dispatch, given their heavy dockets and scarce judicial time and energy.28 But Komesar’s analysis overlooks the differences between the tiers of scrutiny assumed by Carolene Products in 1938 and those applied by courts today. Even if the Court in Carolene Products was right to distinguish between economic liberty and other rights because judicial error rates increase dramatically in the context of evaluating burdens on economic liberty,29 it does not follow that the current allocation of judicial resources is correct.

This is because current rational-basis review has departed from the “due process of law” inquiry into rationality actually described by Justice Harlan Fiske Stone in the body of his Carolene Products opinion.30 That type of inquiry reigned in the twenty-four years between 1931, when the Supreme Court adopted the presumption of constitutionality (in O’Gorman & Young, Inc. v. Hartford Fire Ins. Co.31), and 1955, when the Court embraced what can be called “conceivable-basis review”32 (in Williamson v. Lee Optical).

Would replacing “conceivable-basis review” with a standard that more closely resembles the rationality review described in Carolene Products strain the judiciary to a breaking point? The Carolene Products Court did not think it would, and neither do we.33 The rationality review described in Carolene Products would give legislatures the space that they need to exercise their constitutional powers for the benefit of the public while safeguarding the public against opportunism. To see why, we turn to Justice Stone’s opinion for the Court in Carolene Products and the lower court decision that was reversed in Lee Optical.


Rationality Review: Means–Ends Fit

Constitutional scholars all remember Justice Stone’s affirmation that “regulatory legislation affecting ordinary commercial transactions” would henceforth be presumed constitutional.34 Few, however, seem to have noticed the length to which he went in his opinion for the Court to make plain that this presumption was rebuttable on the basis of facts presented to a court.35

Justice Stone explained that “no pronouncement of a legislature can forestall attack upon the constitutionality of the prohibition which it enacts”; that “the constitutionality of a statute predicated upon the existence of a particular state of facts may be challenged by showing to the court that those facts have ceased to exist”; and that “the constitutionality of a statute, valid on its face, may be assailed by proof of facts tending to show that the statute as applied to a particular article is without support in reason.”36 He also assumed that “a statute would deny due process which precluded the disproof … of all facts which would show or tend to show that a statute depriving the suitor of life, liberty or property had a rational basis.”37 “[W]ithout support in reason” is the very definition of “arbitrary.”

Stone’s formulation of rationality review indicates that litigants would be able to test legislation “by proof of facts” that the legislation is arbitrary.38 Thus, legislation is not to be pronounced unconstitutional “unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.”39 If “facts made known or generally assumed” preclude that assumption, legislation would be pronounced unconstitutional.40 And in Carolene Products the Court did consider record evidence—however spurious41—about the alleged essential health benefits of milk fat that had been presented to Congress. While it is true that the Supreme Court did not find any economic regulation to be arbitrary after Carolene Products, the lower courts persisted in following its reasoning by engaging in genuine fact finding.

We find it intriguing that, from 191042 to 1976,43 only a three-judge panel consisting of two federal district court judges and one circuit court judge, selected by the chief judge of the district, could declare a state or federal statute unconstitutional.44 As Michael Morley has detailed, “Throughout much of the twentieth century, Congress prohibited individual federal judges from enjoining federal laws; only three-judge panels were permitted to adjudicate claims for injunctive relief against allegedly unconstitutional federal statutes.”45 The decisions of these panels would then be taken directly to the Supreme Court on a writ of certiorari.

Such a procedure guards against the error costs of relying on individual district court judges to make the first assessment of legislative arbitrariness. It eliminates one intermediary step in the review process: circuit courts of appeals. And it contemplates meaningful review of legislation. You do not need three judges to apply “conceivable basis review.”

In 1954, a three-judge panel of the Western District of Oklahoma took the Court in Carolene Products at its word. The lower court dutifully stated that “all legislative enactments are accompanied by a presumption of constitutionality” and that “[a] court only can annul legislative action where it appears certain that the attempted exercise of police power is arbitrary, unreasonable or discriminatory.”46 The panel then realistically evaluated the record evidence and argument presented to the court by the parties at trial.

The Oklahoma statute in question forbade, among other things, anyone but a licensed optometrist or ophthalmologist to “[f]it, adjust, adapt, or to in any manner apply lenses, frames, prisms, or any other optical appliances to the face of a person” or to replace any lenses without a written prescription from an Oklahoma licensed ophthalmologist or optometrist.47 Writing for the panel, District Judge Wallace noted that written prescriptions contain no instructions on how to fit glasses to the face, indicating that the fitting “can skillfully and accurately be performed” without specialized training.48 He highlighted the fact that the device used to “measure[] the power of the existing lense [sic] and reduce[] it to prescriptive terms”—the “lensometer”—was “not operated by the physician but by a clerk in the office.”49

On the basis of these findings and other record evidence, the court concluded that “[t]he means chosen by the legislature does not bear ‘real and substantial relation’ to the end sought, that is, better vision.”50 Those means served only “to place within the exclusive control of optometrists … the power to choose just what individual opticians will be permitted to pursue their calling”—an end to which the legislature was not competent.51 The court did not directly accuse the legislature of protectionism, nor did it need to. It needed only to determine that the discrimination against opticians was not rationally justified as a health measure on the basis of the facts in the record and was therefore unconstitutional.52

The Supreme Court, of course, reversed,53 applying a standard of review that is difficult to imagine any legislation failing to satisfy. Writing for the Court, Justice William O. Douglas made plain that, henceforth, legislation reviewed under the Court’s constitutional default standard of review would be upheld if the Court could conceive of any hypothetical reason why the legislature might have enacted that legislation—even if that reason found no support in the record.54

In the instant case, despite acknowledging that it “appears that in many cases the optician can easily supply the new frames or new lenses without reference to the old written prescription,” Douglas speculated that the “legislature might have concluded that the frequency of occasions when a prescription is necessary was sufficient to justify this regulation of the fitting of eyeglasses.”55 It did not matter that there was no evidence in the record that the legislature had so concluded. The move from a realistic evidence-based inquiry into whether legislatures were actually trying to achieve proper ends to a formalist hypothetical inquiry into whether the legislature might have had proper ends in sight was significant.

The new, formalist standard would be carefully and precisely articulated by Justice Clarence Thomas in an otherwise obscure case: FCC v. Beach Communications.56 Writing for the Court, Thomas stated that judges applying rational-basis review must uphold legislation “if there is any reasonably conceivable state of facts that could provide a rational basis for [it]”; that those challenging legislation must negate “every conceivable basis which might support it”; and that the government need not justify legislation with “evidence or empirical data.”57 As Justice John Paul Stevens ruefully observed in concurrence, “conceivable” basis review is “tantamount to no review at all.”58

The Carolene Products Court was on solid ground in assuming that it would deny due process of law to allow the government to forestall constitutional challenges by simply asserting the legitimacy of its ends and to deny litigants the ability to demonstrate that legislation was arbitrary.59 Yet, that is effectively what is enabled by conceivable-basis review.60



Good-Faith Exercises of Legislative Discretion: Smoking Out Pretext

We have seen how, in McCulloch, Chief Justice John Marshall imposed a judicially administrable limiting principle on the discretion of Congress to enact laws that are necessary and proper for carrying into execution its discretionary powers.61 His principle is worth repeating:


[S]hould Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not entrusted to the government; it would become the painful duty of this tribunal, should a case requiring such a decision come before it, to say that such an act was not the law of the land.62



In other words, the due process of law requires a judicial examination of whether Congress’s discretionary power to enact laws that are “necessary and proper”63 has been exercised in good faith. Or, as Hamilton explained in his defense of the constitutionality of a national bank, Congress “has only a right to pass such laws as are necessary and proper to accomplish the objects intrusted [sic] to it,” and “[t]he relation between the measure and the end … must be the criterion of constitutionality.”64 We might call this the “Hamilton Test.”

The arbitrariness review employed by the lower court in Lee Optical to evaluate the “relation between the measure and the end” can be understood as an effort to determine whether the statute in question was a good-faith exercise of the legislative power. In contrast, conceivable-basis review is a formalist shell—it preserves only the appearance of a requirement to show that a law is necessary and proper to accomplish an end entrusted to state governments.

The due process of law to which a person is entitled before being deprived of his or her life, liberty, or property requires a realistic evaluation of a contested statute, not a formalistic one. We propose that such an inquiry ought to operate as follows: Once a party has made a threshold showing that he or she stands to be deprived of his or her life, liberty, or property, the government should be made to offer a reason for its actions and to bear the burden of producing evidence in support of its actions. Judges should then determine whether the government has demonstrated that its actions are calculated to achieve a constitutionally proper end or ends—whether the end sought is one to which the legislature is competent.

Allocating to Congress or a state legislature the burden of producing evidence that its actions are calculated to achieve a constitutionally legitimate end comports with the spirit of the Due Process of Law Clauses. Government officials are in control of the evidence concerning the ends that legislation is designed to achieve.65 Placing the burden of producing evidence on the government is likely to yield more evidence than would otherwise be available.66 This in turn allows judges to better determine whether an action is necessary to achieve a constitutionally proper end.

We have elsewhere argued that, because all judges, legislators, and executive-branch officials receive their powers over resources belonging to others after having made a voluntary promise to abide by the terms of “this Constitution,” they ought to be understood to be fiduciaries.67 Accordingly, like other fiduciaries, they ought to exercise their delegated powers in good faith, consistently with the ends that they have been empowered to pursue, rather than in pursuit of other ends.

Fiduciary law recognizes that policing of fiduciaries by generalist judges can sometimes harm beneficiaries more than help them.68 Such monitoring can discourage competent would-be fiduciaries from entering into fiduciary relationships in the first place. Such second-guessing may also defeat the purposes for which beneficiaries grant their fiduciaries discretion.69 One important reason that fiduciaries are delegated discretionary power is that they have specialized knowledge and judgment. Judges, by contrast, are generalists who are jacks of many trades but masters of none. The more that judges veto fiduciary decisions, the less scope is given to fiduciary expertise, and the less valuable fiduciary relationships predicated on expertise are to beneficiaries.

Yet, the risk of opportunistic behavior is too great, and the costs that it imposes on beneficiaries too high for judicial review to be toothless, whether the fiduciary be private or public.70 Indeed, the need for such review is even greater when protecting the rights, privileges, and immunities of the people from legislation. Unlike beneficiaries of private fiduciaries, the people cannot divest themselves of the burdens of legislation the way shareholders may divest themselves of stock, or choose a new advisor.71

We have elsewhere described a theory of group agency that makes the concept of a legislative end ontologically coherent, notwithstanding the reality that different legislators may have different motivations and expectations, and we will not reiterate it here. We stress, however, that such ends can be inferred from the text, structure, and likely effects of legislation, and thus need not entail any direct judicial inquiry into the motivations or expectations of any particular individuals.72

Requiring the government to offer a reason for its actions and bear realistic review of whether a law is an appropriate or good-faith effort to pursue a proper end entails that courts distinguish between ends that are proper and ends that are beyond the competence of legislatures. As we will detail in the next chapter, these ends vary depending on whether the legislature is Congress or that of a state.
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The Proper Ends of Legislative Power


TO CONSTITUTE A LAW, a legislative act must be “necessary and proper” to achieve a constitutionally proper end.1 In considering the scope of the Due Process of Law Clauses, we need not present a theory of the full scope of federal or state legislative power. Instead, we need only consider the propriety of that subset of enactments that deprive a person of his or her life, liberty, or property. We have shown that such laws must be consistent with constitutionally proper ends. In this chapter, we identify these proper ends.


The Ends of Congressional Power: Few and Defined

That the Constitution limits the ends—or what were referred to as “objects”2—of the federal government is readily apparent. Article I vests “[a]ll legislative Powers herein granted” in “a Congress … which shall consist of a Senate and a House of Representatives.”3 Article I, Section 8, and Article IV, Sections 1 and 3, list the permissible ends of federal statutes.4 Among the powers delegated to Congress is the incidental power to pass legislation that is “necessary and proper for carrying into Execution” the ends that are provided in Article I and elsewhere in the Constitution. To this list other ends have been added in a number of amendments.5 The Tenth Amendment then reaffirms that all powers that have not been so “delegated to the United States by the Constitution … are reserved to the States … or to the people.”6

The claim that there was widespread agreement concerning the scope of Congress’s powers during the Founding Era might be questioned in light of the constitutional debates that immediately broke out after ratification. When then–Secretary of the Treasury Alexander Hamilton proposed the incorporation of a national bank to a Federalist-dominated first Congress in 1791, a flurry of opinions on the subject were issued by Attorney General Edmund Randolph, Secretary of State Thomas Jefferson, and Hamilton himself.7 James Madison, then serving as a member of the first Congress, delivered a lengthy speech concerning the constitutionality of the bank bill. In this speech, he supplied a list of interpretive principles that he believed ought to guide consideration of whether assertions of government power were authorized by the Constitution.8 Applying these principles, Madison concluded that it was “not possible to discover in [the Constitution] the power to incorporate a Bank.”9

We won’t dwell on their disagreements, most of which, we submit, concerned the particulars of a national bank rather than constitutional first principles. Instead, we wish to stress the commonality between Madison’s and Hamilton’s views on unenumerated incidental powers. Madison concluded that the Necessary and Proper Clause must be “limited to means necessary to the end, and incident to the nature of the specified powers.”10 He rejected any interpretation that would “give an unlimited discretion to Congress” and thus “destroy[]” the “essential characteristic of the Government, as composed of limited and enumerated powers.”11 But Madison did not deny that the national government had unenumerated, incidental powers or means to carry the enumerated powers or ends into execution. Indeed, he acknowledged that “some discretionary power, and reasonable latitude must be left to the judgment of the legislature” in pursuing the “great ends of government” set forth in the Constitution.12

Likewise, in defending the constitutionality of his bank proposal, Hamilton did not argue that Congress enjoyed unlimited discretion. To the contrary, he affirmed that government power was inherently limited, writing that “no government has a right to do merely what it pleases”13—which is a succinct description of an arbitrary power. As we’ve noted, like Madison, Hamilton maintained that the national government created by the Constitution “has only a right to pass such laws as are necessary and proper to accomplish the objects intrusted [sic] to it.” He provided what, in Chapter 10, we called the Hamilton Test: “the relation between the measure and the end … must be the criterion of constitutionality.”14

Nearly thirty years later, Chief Justice John Marshall would reach the same conclusion as Hamilton. In McCulloch, Marshall set forth his own now canonical construction of the Necessary and Proper Clause: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”15 Apart from some loose talk about “convenien[ce],”16 the actual construction adopted by Marshall in McCulloch was largely consistent with both Madison’s and Hamilton’s insistence that some means–ends scrutiny—“the relation between the measure and the end”—was required to set the boundaries of incidental powers.17

In addition, we have seen that Marshall expanded on the Hamilton Test by advocating a judicial inquiry into whether legislative claims to be pursuing proper objects or ends are asserted in good faith or are instead pretextual. Here it is (for a third time):


[S]hould Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not entrusted to the government; it would become the painful duty of this tribunal, should a case requiring such a decision come before it, to say that such an act was not the law of the land.18



Here, Marshall stressed that the Court would be bound to invalidate legislative acts that, although cast as measures calculated to achieve legitimate ends, were in fact efforts to usurp powers not delegated to Congress.

In short, Marshall favored judicial scrutiny of the good faith of congressional assertions of its power “to make.… laws”—the basic approach we are proposing here. Identifying pretextual legislation in particular cases could entail assessing the fit between the government’s purported ends and its choice of means, as both Hamilton and Madison had favored. On Marshall’s account, Congress may not act pretextually to accomplish ends that it is not constitutionally empowered to pursue. And it is “the painful duty” of the judiciary to keep Congress honest.19 Otherwise, Congress could in practice do what it pleased, so long as it pointed to a proper power and claimed that it was seeking to accomplish an object “intrusted to [the government].”20

Our claim can be summarized thus: (1) Congress has a constitutional duty to act in ways that are necessary to carry into effect proper delegated powers; (2) legislative enactments that are not necessary or proper are not made “pursuant to” the Constitution and, therefore, do not become part of the supreme law of the land; (3) the Fifth Amendment’s Due Process of Law Clause forbids the federal government from depriving individuals of life, liberty, or property without a judicial process to ensure that such a deprivation is pursuant to the law of the land; (4) this judicial process includes ascertaining whether the government’s actions are a necessary and proper means of carrying into execution a power delegated to Congress, rather than a power that has been delegated to another branch of government, or not delegated at all.

It bears emphasizing that we are not claiming that particular substantive limitations on congressional power are contained in the original meaning of the text of the Fifth Amendment. Rather, we are claiming that the Fifth Amendment recognizes the fundamental right to a judicial process to ensure that someone’s life, liberty, or property is not being deprived, except by a constitutionally valid exercise of congressional power. The proper ends of Congress’s legislative powers are specified elsewhere in the Constitution—in the limited objects or powers that the Constitution empowers Congress to pursue. Likewise, in the case of states, it is to be found in the texts of state constitutions.21

But both Congress and state legislatures are also constrained by the inherent limits on all legislative power, whether or not such limits are expressly acknowledged in a written constitution. As Justice Samuel Chase put it: “There are acts which the Federal, or State, Legislature cannot do, without exceeding their authority.”22 These inherent limits on legislative power apply to state legislatures. They also apply to Congress when it exercises its plenary power over the District of Columbia and the territories, as well as when it “carries into execution” its enumerated regulatory powers.23

For example, in the 1903 case of Champion v. Ames, the Court can be understood as splitting 5–4 over whether Congress has a police power with respect to interstate commerce. In his opinion for the majority. Justice John Marshall Harlan put the matter this way:


As a state may, for the purpose of guarding the morals of its own people, forbid all sales of lottery tickets within its limits, so Congress, for the purpose of guarding the people of the United States against the “widespread pestilence of lotteries” and to protect the commerce which concerns all the states, may prohibit the carrying of lottery tickets from one state to another.24



While Harlan conceded “that the power of Congress to regulate commerce among the states, although plenary, cannot be deemed arbitrary,” he confined the limitations on this power to those that “are prescribed by the Constitution”—in particular, to the “rights secured or protected by that instrument.”25

The dissenters’ denial “that Congress has [a] general police power”26 missed Harlan’s point. Harlan was claiming that Article I, Section 8 gave Congress the same type of “plenary” police power to regulate interstate commerce that the states had to regulate intrastate commerce. Therefore, once it was assumed that the police power of states included the power to ban lotteries within their borders, the power of Congress to ban lotteries within its more limited domain over interstate commerce was all but conceded.

By the same token, if a state’s general police power has inherent limits, then so too would Congress’s more specific regulatory powers. Whether regulating the District of Columbia, the territories, or interstate commerce, a congressional act that exceeded these inherent limits would not be a law that is “proper for carrying into execution” its delegated powers. In the next section, we focus on the police power of states. But we can now see how, under certain circumstances, the inherent limits on this power will apply as well to Congress.

We turn now to these limits.



The Ends of State Legislative Power: General but Not Unlimited

The powers of state governments are not defined by the federal Constitution. Madison described these powers as “numerous and indefinite.”27 And the Tenth Amendment refers to “powers … reserved to the States respectively, or to the people,” without specifying which remaining powers are reserved to states and which are reserved to the people.28

For this reason, following the ratification of the Fourteenth Amendment, state courts, and eventually the Supreme Court, needed to develop a construction of the scope of state power to give effect to the text of both the Fourteenth Amendment’s Due Process of Law Clause and its Privileges or Immunities Clause. Then, once the latter had effectively been redacted by the Court in the Slaughter-House Cases and United States v. Cruikshank, the Due Process of Law Clause was made to do most of the work of protecting individual rights against state legislation.

As we have seen, the concepts of the “law of the land” and “due process of law” originally forbade deprivations of vested rights and arbitrary distinctions between persons and groups, as well as other deprivations of life, liberty, or property that served no proper governmental end. The text of the Constitution specifies the ends or objects of congressional power by which the constitutionality of federal legislation can be assessed. Not so for the states. But the substantive protection from arbitrary power provided by the text of the Fourteenth Amendment’s Due Process of Law Clause would be empty without an implementing construction of the appropriate ends of state power, against which an act of the legislature can be evaluated.

After 1868, federal courts took this responsibility seriously. They adopted and refined the “police power” doctrine that state courts had begun to develop during the antebellum period.29 We now trace the development of this judicial construction.



The Origins of the “Police Power”

At the time of the Framing, the phrase “internal police” or “police” was used to refer generally to the reserved powers of the states. For example, writing for the Court in Gibbons v. Ogden, Chief Justice Marshall distinguished between “regulations of [interstate] commerce” and police power regulations.30 The latter encompassed “[i]nspection laws, quarantine laws, health laws of every description as well as laws for regulating the internal commerce of a State.”31

The police power was not a new concept—it could be traced back centuries.32 As Markus Dubber has explained, the historical police power authorized a powerful few to rule over their supposed inferiors.33 It was rooted in a conception of state government as household governance: the householder’s absolute power to arrange the household for the common good of the whole family served as a model for absolute continental monarchies.

Dubber’s genealogy makes us cautious about endorsing the existence of any “police powers” within a republican form of government. But in the nineteenth-century, US courts sought to give the police power a more limited meaning. While space constraints prevent us from examining the origins and doctrinal development of the police power in detail, we can sketch its general contours.

Judges and legal commentators evaluating exercises of state power under state constitutions frequently noted the difficulty of identifying the limits of the police power.34 They nonetheless sought to confine the police power to certain objects and to determine whether government officials were actually pursuing those objects when they invoked the police power.35

The police power was sometimes conceptualized as a means of enforcing a common law maxim governing the law of nuisance: sic utere tuo, ut alienum non lædas—use your own property in such a way that you do not injure other people.36 An influential 1843 opinion, written by Judge Lemuel Shaw,37 distilled it thus:


We think it a settled principle, growing out of the nature of well ordered civil society, that every holder of property, however absolute and unqualified may be his title, holds it under the implied liability that his use of it may be so regulated, that it shall not be injurious to the equal enjoyment of others having an equal right to the enjoyment of their property, nor injurious to the rights of the community.38



In the early nineteenth century, judicial scrutiny of legislative ends was not particularly rigorous. Caleb Nelson observes that judges limited themselves almost exclusively to the text of statutes in evaluating them.39 Consider the 1833 case of Hoke v. Henderson, which saw the North Carolina Supreme Court maintaining that a legislature could not validly use its admitted power over other aspects of the clerks’ offices for the purpose of expelling clerks from office.40 Chief Justice Thomas Ruffin’s opinion noted that “if the law [were] couched in general terms, so that the Court, which cannot inquire into motives not avowed, could not see that the act had its origin in any other consideration but public expediency,” the court would “be obliged to execute it as a law.”41 (Notice too how Ruffin employs the distinction between an “act” and “a law.”)

Crucially, Ruffin added, such a general enactment, if designed only to expel the clerks, would be given effect by judges “not because it was constitutional, but because the Court could not see its real character, and therefore could not see that it was unconstitutional.”42 The implication was that such an enactment would indeed be unconstitutional but that judges could not invalidate it. In declining to inquire into legislative ends, judges sometimes advanced arguments based on the separation of powers, emphasizing the respect owed to members of a coordinate branch and that branch’s unique province and duty to legislate.43

We stress that this judicial deference is wholly separate from identifying the substantive scope of a state’s police power. It is informed by an understanding of the judicial role—a vision that is itself a constitutional construction, not part of the original meaning of the text of the Fourteenth Amendment.

We maintain that the original meaning of the Due Process of Law Clauses of the Fifth and Fourteenth Amendments forbids legislative enactments that arbitrarily deprive persons of their lives, liberty, or property. If so, then there is no textual bar against judges holding legislatures to this stricture by realistically evaluating “the relation between the measure and the end”44 when those ends are cleverly disguised. After the Fourteenth Amendment was enacted, this is just what happened.



Police Power Doctrine after 1868

Nineteenth-century judges and commentators never quite confronted—let alone resolved—the tension between the absolutist origins of the police power and the Constitution’s premise of limited government. But after the Fourteenth Amendment imposed new federal constraints on state power, judges made efforts to render the police power safe for a constitutional republic.45 They did so in a manner that echoed the Declaration of Independence.

After affirming that “all men are created equal,” and “that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness,” the Declaration offered the following concise summary of the purpose of all legitimate government: “That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.”46 According to this vision of the social compact, “just powers” are those that are delegated by “the governed” in order to secure the individual rights of “Life, Liberty and the pursuit of Happiness.”47

Thomas M. Cooley was the elected chief justice of the Michigan Supreme Court from 1864 to 1884, while serving concurrently as a professor at the University of Michigan, as well as its dean from 1871 to 1883.48 In 1868, Cooley wrote that, in any case involving a purported exercise of the police power, judges needed to ask “whether the State exceed[ed] its just powers in dealing with the property and restraining the actions of individuals.”49 What were those “just powers”?

Cooley articulated a construction of the police power that is consistent with the premises of the Declaration:


The police of a State … embraces its system of internal regulation, by which it is sought not only to preserve the public order and to prevent offenses against the State, but also to establish for the intercourse of citizen with citizen those rules of good manners and good neighborhood which are calculated to prevent a conflict of rights, and to insure to each the uninterrupted enjoyment of his own, so far as is reasonably consistent with a like enjoyment of the rights by others.50



Cooley made no effort to create a comprehensive list of proper state powers, believing that one could not enumerate all of “the various cases in which the exercise by one individual of his rights may conflict with a similar exercise by others.”51 Instead, he focused on whether the state’s actions were calculated to safeguard the rights of individuals.

Distinguishing a constitutionally proper law from pretended legislation would be impossible without some means of distinguishing proper from improper legislative ends. Giving effect to the letter of the Fourteenth Amendment’s Due Process of Law Clause (together with the Privileges or Immunities Clause) thus requires a conception of the limits of legislative power. What distinguishes a genuine law from what the Supreme Court would describe as “mere will exerted as an act of power”?52 What could legislatures do, consistent with nineteenth-century police power doctrine?

Legitimate exercises of the police power may be grouped under two headings: regulations and prohibitions. Legislatures were understood to have the just power to make rightful activities—activities that do not inherently injure other people—regular. That is, legislatures may specify the ways in which these activities are conducted so as to prevent rights violations before they happen (rather than relying solely on lawsuits for damages after the fact).53 Thus, both the specification of what is required to make contracts legally binding and the specification of speed limits reduce the risk of accidental injury. In addition to this power of regulation, legislatures were also understood to have the just power to prohibit wrongful activities that inherently injure others, such as theft, murder, or fraud.54 By securing the individual rights retained by the people in either of these ways, legislatures promote the public good.55

Yet, if police power doctrine was not in fact as incoherent as it was later made out to be by its legal-realist critics,56 neither was it ever as entirely coherent as this conceptual grouping might suggest. And it became less coherent over time.57 In the wake of an evangelical movement to simply obliterate certain categories of property (namely, liquor and lottery tickets), the malleability of the “public morals” prong of police power doctrine became apparent.58

John Compton has detailed how traditional “morals regulations” were justified in terms of “the maintenance of public order,” rather than “the eradication of [private] vice.”59 Nevertheless, judges at first resisted novel morals regulations that were advanced by evangelical reformers, which the judges deemed incompatible with traditional limits on government power.60 For example, while upholding traditional liquor licensing laws, judges struck down key components of temperance legislation that banned the manufacture and sale of intoxicating liquors altogether.61

This resistance did not last. Compton describes how state judges eventually upheld liquor and lottery prohibitions by sweeping them within the malleable “morals” prong of the police power.62 The Supreme Court in Mugler v. Kansas upheld these laws as well, sanctioning the constitutionality of a state prohibition on manufacturing liquor against a due process of law challenge. The plaintiffs unsuccessfully alleged that the law did not fall within the scope of the police powers.63

Writing for the Court, Justice John Marshall Harlan insisted that the Court had a solemn duty to invalidate purported police measures with “no real or substantial relation” to the ends of “protect[ing] the public health, the public morals, or the public safety.”64 But, he wrote, “we cannot shut out of view the fact, within the knowledge of all, that the public health, the public morals, and the public safety, may be endangered by the general use of intoxicating drinks.”65

As J. I. Clark Hare observed in an 1889 treatise, American Constitutional Law, the Mugler majority treated liquor as an inherently noxious category of property comparable to poisons or infected merchandise, without any concerted effort to demonstrate that liquor was “hurtful … when used in moderation.”66 The Court thereby allowed the police power to escape its traditional bounds without establishing an objective standard for evaluating future claims that a given measure was within the scope of the police power.67

Judicial scrutiny of statutes to identify pretended legislation was often painfully inadequate when the stakes were highest. Though typically not recognized as such, perhaps the most appalling failure of the old police power doctrine to limit arbitrary power is Plessy v. Ferguson. In Plessy, the Court upheld Louisiana legislation forbidding private street-car operators to provide service to both Blacks and whites.68

Writing for the Court, Justice Henry Brown spent all of a single paragraph analyzing “whether the statute of Louisiana is a reasonable regulation.”69 Brown emphasized that “there must necessarily be a large discretion on the part of the legislature.” He then affirmed that legislatures are “at liberty to act with reference to the established usages, customs, and traditions of the people, and with a view to the promotion of their comfort and the preservation of the public peace and good order.”70

In deferring to “established usages, customs, and traditions,” the Court in Plessy neither required any proof of a threat to “the public peace and good order” posed by integrated trollies, nor inquired into the true ends of the challenged legislation (as it had in Yick Wo v. Hopkins71). This judicial failure was symptomatic of a doctrine that all too often took the government’s representations concerning its ends at face value.72 Indeed, Plessy was decided just three years after James Bradley Thayer published his paean to judicial restraint in the Harvard Law Review.73

As Justice Harlan pointed out in his now-canonical dissent, “Every one knows that the statute … had its origin in the purpose, not so much to exclude white persons from railroad cars occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white persons”74—not to promote “public peace”75 but to stamp Blacks with a “badge of servitude.”76 He agreed with the majority that “[i]f the power exists to enact a statute, that ends the matter so far as the courts are concerned.” But he then denied that the government was constitutionally empowered to pursue the end of establishing a “superior, dominant, ruling class of citizens.”77 The end being sought was not one “to which the legislature was competent.”78 In short, under the pretext of exercising legitimate police power, the legislature had instead exercised arbitrary power.79 As such, the measure was enacted in bad faith.

Harlan’s Plessy dissent could have served as a blueprint for consistent and effective review of the state’s exercise of their regulatory and prohibitory police powers over life, liberty, and property.80 But as the eight-justice majority’s opinion made plain, no such blueprint was consistently followed.81 For every case in which the Court did smoke out improper goals after context-sensitive analysis of the government’s means and ends during the late nineteenth century, one can point to another in which it fell short.82 We need an approach that can better effectuate both the letter and the original spirit of the Fourteenth Amendment.



Protecting the Health, Safety, and Morals of the Public

We have generalized that the police power allows for the prohibition of acts that necessarily violate the rights of others—such as laws prohibiting murder, rape, robbery, fraud, and the like. No one disputes that state legislative power can be used to punish rights violations after they have occurred.83

We have also maintained that, to prevent the violations from occurring, the police power allows for the regulation of behavior that risks violating the rights of others. This type of regulation falls under the traditional rubric of regulations to protect the health and safety of the public.84 Again, there is universal consensus on the propriety of this state legislative power—even as some may contest whether particular health and safety restrictions accomplish the end they purport to seek.85

What about the protection of public morals—the power at issue in Champion v. Ames?86 A subset of such laws would clearly be warranted under the rights-protective conception of the police power: laws that regulate conduct in the “public sphere,” by which is meant areas under the control of government to which the general public has access. These areas include streets, sidewalks, alleyways, and public parks.87

The scope of the police power most certainly did not include the taking of property from one person or class of people to give to another solely on the grounds that the latter would benefit from the taking.88 But there was no constitutional barrier to legislatures using their general tax power to establish assistance programs for the poor or otherwise providing goods that would go undersupplied by the market—absent government intervention.89 Whereas the tax power can sometimes be used in a regulatory fashion, in which case it would be subject to the same limitations as other police power regulations, the use of the tax power by a state to raise revenues to promote the public welfare is a power distinct from the police power to regulate rightful exercises of liberty and prohibit wrongful acts.90

The proper scope of the state tax power is beyond the scope of this chapter, and we take no position on its proper limit. But for those who think our construction of the state police power is overly narrow, we stress that the tax power stands available to states to pursue a variety of public policy objectives that are not limited to the protection of Lockean liberty. The existence of this power is also uncontroversial.

All of these exercises of the state police and tax powers were generally accepted in 1868 and remain so today.91 To determine whether a deprivation of life, liberty, or property is arbitrary requires courts to assess whether there is a sufficient relationship between the means adopted and these undisputed ends to warrant a conclusion that the measure was adopted in good faith. The measure need not be shown to increase aggregate welfare or some such. Again, none of this is in dispute.

With all this consensus in mind, we are left with one last question about police power ends: whether states may prohibit conduct performed in private and outside the view of the general public—conduct that has no external social costs associated with it that would justify categorizing it as a nuisance—on the sole ground that the legislature deems such conduct to be immoral.92 Addressing this question at length would take us too far afield.93 But, to provide a sense of our answer, we offer three observations.

First, regardless of what view one takes on this issue, people of diverse constitutional views can agree that it is proper to protect public health and safety and regulate public conduct so as to minimize rights-conflicts.94 So, nothing prevents courts from using these ends to engage in a means–ends analysis to prevent arbitrary legislative acts.95 This is the consensus we just stressed.

Second, a power to regulate or prohibit private conduct outside of spaces controlled by the government on behalf of the general public solely on the basis that it is immoral is not contained anywhere in the text of the Constitution—either expressly or by implication.96 If such a power exists, it is because judges say it exists.

Consequently, third, because no private morals power is textually specified, whether or not there exists such a power is a matter of constitutional construction.97 For us, that is no deal breaker. But whether such a power is the best construction of the letter of the text of the Constitution will depend on whether it can fairly be within its original spirit.98 We have demonstrated that the Due Process of Law Clauses were designed to bar arbitrary exercises of legislative power.99 We doubt that the regulation of purely private acts based solely on claims about morality can be nonarbitrary in actual operation.

How would a legislature justify such a measure? Would it engage in philosophical or religious analysis of morality? Would it hold hearings on these moral claims? How could a citizen contest it? Would she be permitted to introduce “expert” testimony of moral philosophers or religious authorities? How could a court evaluate such moral claims when advanced by parties to a constitutional challenge? Would a judge reach a “finding” on whose moral stance was more justified?

Any purported governmental end, the scope of which cannot be objectively assessed by a citizen or independent judiciary, poses an intolerable risk of arbitrariness. In operation, how far legislators may go in depriving a person of life, liberty, or property on the sole ground that the legislature deems her act to be immoral will depend solely on their own will. In the parlance of present-day constitutional practice, such a power lacks a judicially administrable limiting principle.100 And such a limiting principle is necessary to implement the original meaning of the Fourteenth Amendment’s text.101

This stance is less radical than it may first appear. In practice, such legislative debates are typically waged in terms of risks of empirically ascertainable harms to the general public.102 Bare moral disapproval is rarely considered sufficient to justify such measures in the absence of sometimes dubious empirical claims of harm to others that would fit within the health and safety rationales about which a consensus exists.103

Even in the early republic, one finds a stark contrast between strict adultery, anti-sodomy, and obscenity laws (in those places where such measures existed) and lax enforcement.104 Most surviving morals laws trace not to the Founding, but to the Progressive Era. As Lawrence Friedman has documented, “[A] surge of interest in victimless crime, in vice, in sexual behavior”105 took place during the late nineteenth century, when moralistic Progressivism driven by a marriage of evangelical religious fervor and quack science became influential.106

Still, the existence of the earlier laws has been offered as evidence that the police power of states includes the power to prohibit purely immoral activities—regardless of whether they pose any risk of injury to anyone.107 We think the better view is that these laws were regarded as means of protecting members of the public from injury—but the connection between means and ends was very attenuated.

For example, Thomas West has detailed the lengths to which Americans went in the early republic to promote marriage in the belief that it was “indispensably necessary for the securing of natural rights.”108 He also showed how morals regulations—in particular, prohibitions on various kinds of sex outside of marriage—rested on that belief, rather than the belief that states enjoyed plenary power to shape and mold a virtuous citizenry.109 Above all, by reinforcing the institution of marriage as the sole legitimate realm of sexual activity, these morals laws were thought necessary to protect the welfare of children.

The original public meaning of the constitutional text, however, does not address this issue. We think the rationality review deployed by the three-judge panel in Lee Optical is well tailored to implement the anti-arbitrariness spirit of the Due Process of Law Clauses. Under such rationality review, some strict morals laws might have been found unconstitutional in the early republic as well as now.110 Had they been widely enforced, the issue of their unconstitutionality would then have been joined in earnest.111 But they were not enforced, so it was not joined in earnest.112

Having offered these preliminary remarks on the propriety of regulating activities conducted in private solely on the ground that they are immoral, we close by reiterating that very few laws purport to be justified in this way.113 Instead, most deprivations of an individual’s life, liberty, and property purport to be justified as reasonable means to safeguard the health and safety of the general public or to regulate conduct in the public sphere.114

In short, the overwhelming preponderance of laws are claimed to serve ends that nearly everyone agrees are within the just powers of state governments.115 If so, what matters is whether the means adopted are so remotely connected to these well-accepted ends as to indicate that they were adopted to serve other forbidden ends that lie outside the original scope of the legislative power.116



Beyond Securing the Rights Retained by the People?

We have argued that the scope of the powers of state governments be defined with reference to the original function of the police power in 1868, which was grounded in a natural rights-based theory of the nature and limits of government.117 Some will object that this conception is too narrow—that the scope of government power in general, and state power in particular, was not understood to be so limited in either 1791 or 1868. They may also contend that the amended Constitution is the product of “many minds” and resists any unified theory.118

As Jack Balkin has summarized, prominent historians (among them, Bernard Bailyn, J. G. A. Pocock, and Gordon Wood) have documented the influence of a “civic republican” tradition on Founding Era thought.119 This tradition was characterized by opposition to monarchy, aristocracy, and oligarchy no less than to direct popular rule; belief in the priority of the public good; commitment to civic equality; opposition to “domination” either in civil society or in politics; commitment to self-rule, understood as representative government; and opposition to corruption.120 Bailyn, Pocock, Wood, and others have contended that Founding Era thought “owed as much to the ideas of James Harrington, Baron de Montesquieu and ‘Country Party’ ideology, as [it] did to the work of John Locke and the liberal tradition of natural rights.”121

We do not dispute that those who drafted and ratified the 1788 Constitution, those who amended it in 1791, and those who amended it in 1868 were influenced by a variety of political-philosophical sources. But, we think the purported tension between civic republican and Lockean liberal traditions has been exaggerated. The appearance of a tension may stem, in part, from a failure to appreciate how the concept of the “public good” was understood within classical liberalism.122

In an illuminating study of the concept of the public good within classical liberalism, generally, George H. Smith has shown that neither Locke nor his followers denied that government had an obligation to promote the public good or that the government might regulate—or even prohibit actions—that individuals would otherwise take in order to so promote it.123 Rather, they were convinced that the public good was best promoted through the protection of natural rights, as well as such civil rights as had proven necessary to secure natural rights.124

Founding Era affirmations—of which there are many—that natural rights could be constrained by legislatures to promote the public good rested on the premise that such constraints were necessary “to secure and to enlarge … the natural rights” of members of the public.125 Some people during the Founding Era undoubtedly spoke of the necessity of giving up or surrendering their natural liberty for the sake of the public good. But we should not assume they meant by this that the government could define the public good however the “felt necessities of the time”126 may seem to demand. Nor did they think that government could invoke the “public good” to deprive people of their rightful liberty.

Rather, any necessary relinquishment of freedom was understood to be a tradeoff.127 It was thought that all individuals would enjoy more freedom as a consequence than they would otherwise.128 For example, by surrendering the right to personally execute the law of nature and receiving in return the civil right to the protection of the laws by an impartial enforcer, one gains more overall security for one’s natural rights.129

Because the Founders did not simply identify the public good with whatever values were presently held by the general public, the purported conflict between the public good and individual rights did not take the form that some historians have posited.130 True, the exercise of individual rights could, in certain contexts, be contrary to the public good and regulated accordingly. That is what the police power was for. Nevertheless, the public good was tethered to increased security and enlargement of the rights of all.131 The core of this concept of the public good held throughout the Founding Era.132 That the relationship between the public good and individual rights is complex does not make either concept an empty vessel or present us with a contradiction between two irreconcilable values.

The case for deploying natural-rights theory to implement the Fourteenth Amendment’s Due Process of Law Clause is strengthened by investigation of the publicly available context in which it was enacted.133 The influence of natural-rights-infused abolitionist constitutionalism on Republicans in the Thirty-Ninth Congress has been well-documented, as have the premises on which that constitutionalism rested.134 As Michael Kent Curtis has summarized in his pioneering study of the Fourteenth Amendment, “[B]y 1866 leading Republicans in Congress and in the country at large shared a libertarian reading of the Constitution,”135 according to which “[g]overnment existed, as the Declaration of Independence asserted, to protect natural rights.”136

As we saw in previous chapters, those who shaped the Fourteenth Amendment repeatedly and publicly articulated a theory of government according to which, as John Bingham put it, government’s “primal object must be to protect each human being within its jurisdiction in the free and full enjoyment of his natural rights.”137 This is not to say that the Fourteenth Amendment enacted Locke’s Second Treatise, much less Herbert Spencer’s Social Statics.138 Nor is it to say that government may only protect natural rights. Our claim is that, under this conception of the police power, government must do at least this much.

After enactment of the Fourteenth Amendment, the Constitution’s newly expressed restriction on the power of states “to make or enforce any law which shall abridge the privileges or immunities of citizens of the United States,” as well as the judicial duty to provide the “due process of law,” required a theory of the state’s police power to implement its constitutional mandate. And the Fifth Amendment’s Due Process of Law Clause requires the same of judges when Congress is exercising its Necessary and Proper Clause power.

Insofar as constitutional decision-makers must construct a framework for implementing the Constitution’s guarantees of due process of law, that framework must be informed by a theory of the nature and limits of government, period. It was just such a theory that informed the original design of those guarantees, thereby infusing its spirit.139



Legislating is a decidedly complex activity. But it is not irreducibly complex, and we do not need to start from scratch in developing a theory of the nature or limits of government power. We have a written Constitution that was informed by a rich theory of the “just powers” of government and was carefully designed to implement that theory. We discard its letter and spirit at our peril. Accurately identifying the original meaning of the letter of the Due Process of Law Clauses, along with their original function or spirit, is the key to ensuring that we enjoy the substance of the Constitution’s promises.
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The Letter



The “Equal Protection of the Laws”


IT IS BLACK-LETTER LAW that the Fourteenth Amendment’s guarantee of “the equal protection of the laws” generally prohibits discriminatory state action and does not ordinarily constrain nonstate, private actors. The Supreme Court has affirmed that the “[t]he State may not, of course, selectively deny its protective services to certain disfavored minorities without violating the Equal Protection Clause,” but it has greatly hindered Congress in addressing systemic civil rights violations to which states are either unwilling or unable to adequately respond.1

Scholars have long doubted whether the Court’s equal protection doctrine can be squared with the Fourteenth Amendment’s original meaning. Some scholars have questioned whether the Court’s interpretation of “equal protection of the laws” is too broad. They contend that the word “protection” denotes only security against physical violence and access to the remedial processes of the courts.2 Other scholars have questioned whether the Court’s interpretation of the clause is too narrow. They maintain that the state-action doctrine lacks any historical basis and contend that the Fourteenth Amendment forbids certain kinds of state inaction—in particular, state failure to offer adequate protective services.3

Emphasizing that the Equal Protection Clause speaks not of “equality” but of “equal protection,” proponents of the protection-only view have devoted a great deal of attention to the history of the governmental duty to protect not only citizens but noncitizens against violence. Most recently, Christopher Green has amassed evidence that protection was understood in Anglo-American political theory to attach to a minimal allegiance, in the form of subjection to a state’s laws.4

Green and others have also highlighted systematic failures of protection in the South during the antebellum period and in the wake of the Civil War. Enslaved people, free Blacks, antislavery whites, and Southern supporters of the Union (among others) could not count on protection by local law enforcement against violence or access to the legal system that would have enabled them to vindicate their natural rights to life, liberty, and property.5

Unlike the language of the other provisions of Section 1, there is vanishingly little pre-ratification exposition of the “equal protection of the laws.” But what was said lends some support to the duty-to-protect interpretation. And what was said after ratification in connection with civil-rights legislation that was designed to enforce the Equal Protection Clause leaves little doubt that “protection” entailed at least state protection against violence; that state failure to protect against violence by nonstate actors was a paramount concern; and that Republicans believed state inaction in the face of such violence, whether the product of discriminatory intent, incompetence, or incapacity, to be sufficient to justify federal intervention.

We will show that the Fourteenth Amendment does indeed impose an affirmative duty on states to protect against violence by nonstate actors. But, just as the Court’s present interpretation of the Fourteenth Amendment fails to sufficiently account for the word “protection,” we will also show that supporters of the duty-to-protect understanding have failed to attend to the last two words of the clause: “the laws.”

True, we do not have an “Equality Clause,” but we do not have an “Equal Protection Clause” either. Instead, we have an “Equal Protection of the Laws” Clause, which is what we will call it hereafter. This clause entitles people not only to equal enforcement of whatever state laws are on the books to protect their personal security, but also to equal security-protective state laws, and any protection for life, liberty, and property afforded to people by federal law. That is to say, under the clause, state governments are


	required to impartially execute nondiscriminatory state laws that are designed to protect people’s life, liberty, and property;

	required to provide people with equal access to the remedial processes of the courts;

	prohibited from enacting discriminatory laws that unreasonably leave the personal security of some people more uncertain than that of others;

	prohibited from denying to people security-related benefits derived from constitutionally proper federal statutes.



Notice that, while the last two of these bars particular “state actions,” the first two impose on state governments affirmative duties to act. In other words, they bar a certain form of state inaction: the failure to protect. States have an affirmative duty to provide executive branch enforcement of laws protecting life, liberty, and property, as well as an affirmative duty to enact laws to provide access to the remedial processes of the judicial branch. This is important.

We begin by tracing the duty of protection back through Anglo-American legal history and disentangling the protection afforded to subjects (and later, citizens) from that afforded to other people who live under the laws. We will describe how the notion of a baseline guarantee of life, liberty, and property protection for all people became widely accepted during the antebellum period. We will also note the presence of a more radical strand of thought, according to which equal protection forbade all arbitrary discrimination, including especially racial discrimination—not only discrimination that involved the failure to protect natural rights.

We will investigate both the framing and ratification of the Fourteenth Amendment and the post-ratification period, documenting the prevalence of the duty-to-protect concept. We then trace the emergence of a distinctive general-antidiscrimination understanding of the equal protection of the laws that first arose in the wake of the Slaughter-House Cases. We explain why the latter is probably incorrect as a matter of original meaning, though understandable given the political context.


The Right to Protection in Anglo-American History

We have already detailed a tradition within Anglo-American political thought that posited reciprocal duties of allegiance on the part of subjects / citizens and a right to protection by the government of subjects / citizens. We have emphasized that subjects / citizens were understood to be entitled to enjoy certain civil rights because of their allegiance, whereas other people subject to governmental authority enjoyed those rights only by way of government grace. Yet, there was also a tradition of extending some measure of legal protection to nonsubjects and noncitizens who were bound by the government’s laws.

The leading legal expression of the idea that nonsubjects were entitled to the protection of British law was Sir Edward Coke’s 1608 opinion in Calvin’s Case. Coke wrote that “when an alien that is in amity cometh into England … as long as he is within England, he is within the King’s protection; therefore so long as he is here, he oweth unto the King a local obedience or ligeance, for that the one (as it hath been said) draweth the other.”6 This “local obedience or ligeance” Coke distinguished from obedience “due by nature and birth-right” from full-fledged subjects and indicated that to be in the king’s protection was not necessarily to be a full-fledged British subject.7

Nonetheless, it was worth something. To begin with, the children of aliens in amity could acquire birthright subjectship. As Coke put it, “[I]f [an alien in amity] have issue here, that issue is a natural born subject.”8 Further, aliens in amity were entitled to due process of law and, more generally, to benefit from laws that were designed to secure a baseline level of protection for their natural rights to life, liberty, and property.

A dramatic illustration of the continued salience of this baseline protection during the Founding Era was provided in 1784, when a Frenchman named Charles Julian de Longchamps arrived in Philadelphia and promptly started a brawl with the French consul.9 When the French government demanded that Longchamps be returned to France for trial under the law of nations, Americans united in defense of Longchamps’s right to the protection of Pennsylvania law.10 Ultimately, Longchamps was sentenced by a Pennsylvania court for violating the law of nations as incorporated by the state. But he enjoyed the full measure of Pennsylvanian legal process prior to his sentence.11

Americans believed that a government abdicated its fundamental duty if it denied to anyone over whom it exercised coercive power the benefits of life-, liberty-, and property-protective laws. This abdication risked dissolving any reciprocal obligation of allegiance on the part of the unprotected to the government. Indeed, it could give grounds for revolution. The Declaration of Independence charged George III with “abdicat[ing] government here, withdrawing his governors, and declaring us out of his Protection and waging War against us.”12 Numerous revolutionary state constitutions affirmed the right to refuse allegiance upon the withdrawal of protection.13

What, concretely, did protection entail? In his 1826 Commentaries on American Law, Chancellor James Kent affirmed that “[t]he personal security of every citizen is protected from lawless violence by the arm of the government and the … penal code.”14 He described “[the] duty of protecting every man’s property by means of just laws, promptly, uniformly, and impartially administered,” as “one of the strongest and most interesting of obligations on the part of government.”15 Besides protection against violence by nonstate actors, Kent indicated that the right to protection included some protection against government. Specifically, it included the right to be free from “unequal and undue assessments” and to obtain just compensation for property seized for public use.16

The right-to-protection tradition persisted from the antebellum period through the framing and ratification of the Fourteenth Amendment. Throughout the early- to mid-eighteenth century, abolitionists and Republicans demanded the protection of the laws. They asserted that governments had a duty to secure all people under their authority against deprivation of their natural rights by providing nondiscriminatory laws and nondiscriminatory enforcement of those laws. This protection included enforcement by the courts.

As early as 1837, Henry Stanton denounced slavery in the District of Columbia as “denying to [the enslaved person] all of the protection of the law as a man.”17 In 1855, William Lloyd Garrison included “equal protection of the laws” among his demands for Blacks, together with his demand for their personal liberty, the right of locomotion, mental and moral culture, voluntary and remunerated labor, freedom of conscience, and freedom of speech.”18

Numerous conventions of free Blacks complained of the denial of the protection of the laws. A resolution adopted by one convention invoked the reciprocal relationship between protection and allegiance. It asserted that, if the Supreme Court had held correctly in Dred Scott that Blacks “have fewer rights in our own native country than aliens,” it followed that “colored men [we]re absolved from all allegiance to a government which withdraws all protection.”19

From Anglo-American political and legal thought in the years preceding the framing and ratification of the Fourteenth Amendment, we can glean the concept of a baseline level of protection. This protection encompassed at least security against physical violence and equal access to redress in the courts. Ascertaining whether and how that concept was used by those who enacted the Fourteenth Amendment into law requires inquiry into not only what was publicly said about the protection of the laws during the framing and ratification process. It also requires an appreciation of the concrete evils that the framers and ratifiers understood themselves to be prohibiting, as well as the kind of protective legislation that they understood themselves to be authorizing.



Antebellum Usage of “Equal Protection of the Laws”

Prior to the Civil War, antislavery activists spoke often and eloquently about how slavery denied Blacks the protection of the laws. Henry Stanton’s denunciation of slavery in the District of Columbia serves as a particularly illustrative example:


His labor is coerced by laws of Congress; no bargain is made, no wage is given. His provender and covering are at the will of the owner. His domestic and social rights are as entirely disregarded in the eye of the law as if the Deity had never instituted the enduring relations of husband and wife, parent and child, brother and sister. There is not the shadow of legal protection for the family state among the slaves of the district … neither is there any real protection for the lives and limbs of the slaves.… No slave can be a party before a judicial tribunal … in any species of action against any person, no matter how atrocious may have been the injury received. He is not known to the law as a person: much less, a person having civil rights. The master may murder by system, with complete legal impunity, if he perpetrates his deeds only in the presence of colored persons.… [T]he slave should be legally protected in life and limb, in his earnings, his family and social relations, and his conscience.20



To be denied the protection of the laws, according to Stanton, was not merely to lack protection against violence and access to the courts. It was to be “[un]known to the law as a person.” This included being denied the “domestic and social rights” that typically attach in the context of family relationships, the ability to make “bargain[s]” and earn “wage[s]” with which one can purchase “covering” and, more generally, the freedom to act in accordance with one’s own “conscience.” The lack of protection against physical subjugation—protection of “lives and limbs”—and lack of access to “judicial tribunal[s]” feature prominently in the list of evils recited by Stanton.

In conventions of free Blacks prior to the Civil War, protection against violence and access to the courts were repeatedly described as entailments of the protection of the laws. In an 1856 convention at Sacramento, Blacks complained that “the law, relating to our testimony … is but a shadow. It affords no protection to our families or property. I may see the assassin plunge his dagger to the vitals of my neighbor, yet, in the eyes of the law, I see it not.”21

That same year an Illinois convention began with a call to oppose laws that “denied the right to testify against a white man before a Court of Justice, thereby denying us all means of access to law to protect ourselves against designing men to impose upon colored men at their will, because we are deprived of the key by which we gain access to the law in the absence of all white men.”22 In 1865, Blacks in Alexandria described themselves as being “without protection, so far as the laws of the State are concerned … that protection which is essential for the safety of our persons [and] our property” and related how they had been “left to the assaults of the vile and vicious to do with us as they please and … without redress.”23

White abolitionists, too, called for these most basic of protections. Shortly before he was murdered by a mob, Elijah Lovejoy called for the protection of laws in an address delivered in Alton, Illinois:


Have I, sir, been guilty of any infraction of the laws? Whose good name have I injured? When and where have I published anything injurious to the reputation of Alton? … What, sir, I ask has been my offense? Put your finger upon it—define it—and I can stand ready to answer for it. If I have committed any crime, you can easily convict me. You have public sentiment in your favor. You have your juries, and you have your attorney.… If I have been guilty of no violation of law, why am I hunted up and down continually like a partridge upon the mountains? Why am I threatened with the tar barrel?

Why am I waylaid every day, and from night to night, and my life in jeopardy every hour? … I plant myself, sir, down on my unquestionable rights, and the question to be decided is, whether I shall be protected in the exercise and enjoyment of those rights … whether my property shall be protected, whether I shall be suffered to go home to my family at night without being assailed, and threatened with tar and feathers, and assasination [sic]; whether my afflicted wife, whose life has been in jeopardy, from continued alarm and excitement, shall night after night be driven from a sick bed into the garret to save her life from the brickbats and violence of the mobs.24



More capacious understandings of protection were also articulated. In 1857, a convention of free Blacks in Columbus, Ohio, declared that Blacks could not “defend and protect life, liberty, and property … by another than violent means” without access to the ballot. It called for the Ohio legislature to “strike or cause to be stricken from the Constitution the word white wherever it occurs.” It denounced Blacks’ exclusions from “the benefit of the Poor Fund,” “all public institutions of the State for the benefit of the insane, blind, deaf and dumb,” from juries, and from political office. Finally, it averred that “if you have the right to tax us for the benefit of the state … we have a right to demand of you protection.”25

In 1865, Blacks in Sacramento claimed that the rights listed in the Declaration of Independence—“the great charter or bill of rights of our government”26—would “become a nullity” without “the protection of the laws” and affirmed the “necessity of the recognition of the right of suffrage for our own protection.”27 Indeed, the connection between protection and the ballot was a constant refrain in Black conventions. The view that ensuring Blacks would be protected by the laws required removing the word “white” from the laws was expressed on numerous occasions.28

It is worth noting that this reference to the “bill of rights” is consistent with our discussion, in Chapter 5, of the fact that this phrase did not commonly mean the first ten amendments until sometime in the twentieth century. Instead, it typically referred to express declarations of rights that prefaced constitutions—such as the Virginia Declaration of Rights. Since the Constitution lacked this sort of declaration in its preface, even after the first ten amendments were added to the end, people often characterized the rights affirmed by the previously enacted Declaration of Independence as a “bill of rights.”29



Usage of “Equal Protection of the Laws” during the Framing

The words “equal protection” first became a focal point during the framing process when John Bingham introduced his second draft of Section 1. That draft provided:


The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges and immunities of citizens in the several States; and to all persons in the several States equal protection in the rights of life, liberty, and property.30



It is tempting to treat the second provision of this draft as a precursor of the Equal Protection of the Laws Clause and thus to read the latter solely as a guarantee of equal protection of life, liberty, and property. But “the laws” is absent from this formulation, and the words “life, liberty, and property” appear in the Due Process of Law Clause of the final amendment, not the Equal Protection of the Laws Clause. We cannot, therefore, safely assume that “equal protection in the rights of life, liberty, and property” carries precisely the same meaning as “equal protection of the laws.”

Unfortunately, we have no record of any extended discussion of the significance of the move to “equal protection of the laws,” which took place as the Joint Committee on Reconstruction was deliberating over the Owen Plan, which provided:


No discrimination shall be made by any state, nor by the United States, as to the civil rights of persons because of race, color, or previous condition of servitude.31



To Owen’s general prohibition against discrimination in respect of civil rights, Bingham then moved that the following language be added:


Nor shall any state deny to any person within its jurisdiction the equal protection of the laws, nor take private property for public use without just compensation.32



Had Bingham’s amendment carried, we might have ended up with the following constitutional text:


No discrimination shall be made by any state, nor by the United States, as to the civil rights of persons because of race, color, or previous condition of servitude, nor shall any state deny to any person within its jurisdiction the equal protection of the laws, nor take private property for public use without just compensation.



One potential inference from this drafting sequence is that Bingham could not have understood his proposed equal protection language to be a general antidiscrimination guarantee, because it would have been redundant when added to the Owen Plan’s general prohibition on discrimination. On the other hand, Owen’s initial language targeted only discrimination against Blacks. And it might have been read to target only state activity—that is, the affirmative “ma[king]” of discrimination rather than malign neglect of some subset of the population or outright inability to protect that population. Perhaps Bingham wanted to ensure not only that all people would be protected in their civil rights against discrimination, but that they would be protected against both state action and state omission. We simply do not know.

In any event, Bingham’s initial proposal failed. After a series of votes, he proposed the following language as a replacement for, rather than an amendment to, the initial anti-racial-discrimination language of the Owen Plan:


No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.



This time, Bingham succeeded. He secured not only the votes of radicals such as Thaddeus Stevens and George Boutwell but all three Democrats on the Joint Committee, including Reverdy Johnson, Andrew Rogers, and Henry Grider.33 From May 8 to May 10 of 1866 this proposal by Bingham was discussed by the House. The equal protection of the laws received comparatively little attention. But, Bingham and Thaddeus Stevens both commented on it.

Bingham’s May 10 comments were brief. He focused primarily on the Privileges or Immunities Clause in expounding Section 1:


The necessity for the first section [is that] [t]here was a want hitherto … [of] express authority of the Constitution to do that by Congressional enactment which hitherto they have not had the power to do and had never even attempted to do; that is, to protect by national law the privileges and immunities of all the citizens of the Republic and inborn rights of every person within its jurisdiction whenever the same shall be abridged or denied by the unconstitutional acts of any State.…

[T]his amendment takes from no State any right that ever pertained to it. No State ever had the right, under the forms of law or otherwise, to deny to any free man the equal protection of the laws or to abridge the privileges or immunities of any citizens of the Republic.34



Thus, Bingham distinguished between the protection of the “privileges and immunities of all … citizens” and the protection of the “inborn rights of every person”; between “deny[ing] to … free m[en] the equal protection of the laws” and “abridg[ing] the privileges or immunities of … citizens.” All persons were entitled to the equal protection of the laws; only citizens were entitled to the protection of the privileges and immunities of citizenship.

Bingham did not speak with any precision here about what baseline protections all persons enjoyed. He made plain that he considered this protection to be guaranteed by the Constitution as it stood. But he also said that the federal government lacked the power to ensure that those constitutional entitlements were actually enjoyed.

Importantly, Bingham went on to assure the House that “[t]he second section [of the proposed fourteenth amendment] excludes the conclusion that by the first section, suffrage is subjected to congressional law.…”35 Bingham did then immediately suggest an exception to this: “save, indeed, with this exception, that as the right in the people of each State to a Republican government and to choose their Representatives in Congress is of the guarantees of the Constitution.”36 This guarantee would apply, for example, “where treason might change a State government from a Republican to a despotic government and thereby deny suffrage to the people.”37 Bingham did not elaborate on how Section 1 provided for the enforcement of the Guarantee Clause, and we do not have a theory as to what he may have had in mind here.

We do know, however, that Bingham did not understand the equal protection of the laws or any other feature of Section 1 to guarantee Black suffrage, else he would not have been able to give such an assurance. In Chapter 5, we speculated that Bingham might have thought that the Privileges or Immunities Clause would have protected the right of suffrage but for the qualification of voting rights in Section 2. Because it protected “persons” and not “citizens,” however, it is highly unlikely that Bingham thought the Equal Protection of the Laws Clause protected the right of suffrage—even absent the qualification in Section 2.

On May 8, Thaddeus Stevens spoke at greater length about the equal protection of the laws. Stevens stated that the Constitution at present “limit[ed] only the action of Congress, and is not a limitation on the States.” He then averred that the proposed amendment would “allow[] Congress to correct the unjust legislation of the States, so far that the law which operates upon one man shall operate equally upon all.”38 The latter appears to be a reference to the Equal Protection of the Laws Clause, both because Stevens referred to equality in the operation of the law and because he referred to “m[en]” rather than to citizens. What followed tends to confirm this supposition:


Whatever law punishes a white man for a crime shall punish a black man precisely in the same way and to the same degree. Whatever law protects the white man shall afford “equal” protection to the black man. Whatever means of redress is afforded to one shall be afforded to all. Whatever law allows the white man to testify in court shall allow the man of color to do the same. These are great advantages over [the South’s] present [legal] codes.39



It is probably a mistake to read Stevens’s statement that the Equal Protection of the Laws Clause required the law to operate equally on all as an endorsement of a general antidiscrimination principle. If it had been so intended or received, it would have implicated suffrage rights. Stevens was himself an ardent proponent of suffrage rights and may have personally believed—as he claimed post-ratification—that equal protection of the laws did entail suffrage rights. But on the ratification campaign trail he expressly denied that voting rights would be guaranteed by Section 1.

We should instead use Stevens’s specific claims about what the equal protection of the laws entailed as contextually enriching his statement concerning the equal operation of the laws. Its entailments included equal punishments, equal testimonial rights, and equal access to the courts in general. That is, we should read him as claiming only that laws governing criminal punishment, testimony, and access to the courts in general should operate equally on all people.

Finally, there is Jacob Howard’s introduction of the Fourteenth Amendment to the Senate, which we previously discussed at length in the context of the Privileges or Immunities Clause to which he devoted most of his floor time. Like Stevens’s, Howard’s comments about the Due Process of Law and Equal Protection of the Laws Clause were brief, and did not clearly differentiate between different clauses:


The last two clauses of the first section of the amendment disable a State from depriving not merely a citizen of the United States, but any person, whoever he may be, of life, liberty, or property without due process of law or from denying to him the equal protection of the laws of the State. This abolishes all class legislation in the States and does away with the injustice of subjecting one caste of persons to a code not applicable to another. It prohibits the hanging of a black man for a crime for which the white man is not to be hanged. It protects the black man in his fundamental rights as a citizen with the same shield which it throws over the white man. Is it not time, Mr. President, that we extend to the black man, I had almost called it the poor privilege of the equal protection of the law? Ought not the time to be now passed when one measure of justice is to be meted out to the member of another caste, both castes being like citizens of the United States, both bound to obey the same laws, to sustain the burdens of the same Government, and both equally responsible to justice and to God for the deeds?40



What abolishes “all class legislation in the States”? The Due Process of Law Clause? The Equal Protection of the Laws Clause? Both together? Does prohibiting states from “met[ing] out” different “measure[s] of justice” to different “caste[s]” prevent them only from imposing discriminatory punishments, or does it prohibit them also from discriminating in providing access to the courts, as Stevens seemed to say? Might it encompass all arbitrary state discrimination, whether racial or otherwise, whether or not the discrimination implicates natural rights to life, liberty, and property?

Because Howard, like Bingham, went on to state that “[t]he first section of the proposed amendment does not give … the right of voting,”41 we cannot attribute to him the view that anything in Section 1 generally forbade all arbitrary discrimination. It is true that Howard stated only that the right to suffrage “was not, in law, one of the privileges or immunities thus secured by the Constitution.”42 But, had it even been plausible that the right to suffrage was guaranteed by either the Due Process of Law or the Equal Protection of the Laws Clause, he could have been expected to explain why those clauses did not do so.

Howard’s May 28 proposal to add what would become the Citizenship Clause to Section 1 touched off a discussion that indirectly sheds light on the meaning of the “equal protection of the laws.” Senator Edward Cowan pressed Howard on the “length and breadth” of Howard’s proposal.43 After questioning what rights the children of Chinese immigrants and “Gypsies” would have under Howard’s definition of citizenship, Cowan stated his understanding that


[i]f a traveler comes here from Ethiopia, from Australia, or from Great Britain, he is entitled, to a certain extent, to the protection of the laws. You cannot murder him with impunity. It is murder to kill him, the same as it is to kill another man. You cannot commit an assault and battery on him, I apprehend. He has a right to the protection of the laws; but he is not a citizen in the ordinary acceptation of the word.… So far as the courts and the administration of the laws are concerned, I have supposed that every human being within their jurisdiction was in one sense of the word a citizen, that is, a person entitled to protection; but in so far as the right to hold property, particularly the right to acquire title to real estate, was concerned, that was a subject entirely within the control of the States.44



Cowan was not speaking of the Equal Protection of the Laws Clause. Nevertheless, he drew a distinction between (1) the protection of the laws—enjoyed as of right by “every human being” within the “jurisdiction” of “the courts and the administration of the laws”—and (2) such civil rights as “the right to hold property, particularly the right to acquire title to real estate”—enjoyed as of right only by citizens. This division of protections into two categories, as well as Cowan’s focus on court access in discussing protection, is consistent with Bingham’s distinction between the privileges and immunities of citizens and the rights of all persons. It is consistent as well as with other Republicans’ focus on equality of court access. Cowan was not contradicted by any of his colleagues concerning the distinction between the rights of all persons to protection of the laws, on the one hand, and the privileges and immunities of citizens, on the other.



Usage of “Equal Protection of the Laws” during Ratification

During the push for ratification, the Fourteenth Amendment’s proponents expounded the clause in greater detail. Speaking to a crowd in Martinsville, Ohio, on September 5, 1866, Bingham described “the abuse of powers hitherto exercised by States, in which they denied the equal protection of the laws, or any protection of the laws whatever, to some of the most noble men of the Republic.”45 By this he meant Southerners who had fought on the side of the Union and whose “life and liberty and property” had been attacked for “the crime of fidelity to the flag and fidelity to the Constitution.”46

Bingham then described the New Orleans massacre. He emphasized that it was organized by the mayor of New Orleans and carried out by Louisiana police.47 He urged his audience “to put a fetter forever on the power of the state to do that thing” by placing the Equal Protection of the Laws Clause in the Constitution.48 He stressed that every person—“no matter whence he comes, whether citizen or stranger, so long as he abides by the law, and comports himself well towards all other persons”—would be entitled to the “same protection as the most distinguished member of the commonwealth.”49

Similarly, Indiana Governor (and eventual Senator) Oliver Morton stated in a July 18, 1866, message that the Equal Protection of the Laws Clause would secure “every person who may be within the jurisdiction of any State, whether citizen or alien, and without regard to condition or residence, not only as to life and liberty, but as to property.”50 He added that “[i]t has happened in times past that several of the Southern States discriminated against citizens of the other States by withholding the protection of laws for life and liberty, and denying to them the ordinary remedies in the courts for the vindication of their civil rights.”51 Morton proceeded to ridicule Democrats’ arguments that Section 1 conferred suffrage rights, describing it as “one of the most flagrant and impudent attempts to practice a fraud on the public mind of which I have any knowledge.”52 On September 27, Representative Schuyler Colfax spoke of the “equal protection of just laws” and “equal laws” that could be “invoked by the poor as well as the rich.” Like Morton, Colfax denied that Section 1 implicated suffrage.53

Even when not directly connected with the ratification debate, the equal protection of the laws was part of public discourse. Antislavery activist Daniel Goodloe inveighed against those who “jump to the conclusion that because men are not … equally blessed by nature and by circumstances, therefore they should not have equal rights before human tribunals.”54 Goodloe called for “a government that shall secure to every citizen of North Carolina equal rights before the law, and especially equal protection before the courts.”55

Among the most detailed accounts of the equal protection of the laws was that provided by Representative John Mann of Pennsylvania during his state’s ratification debate in 1867:


I do not see how it is possible for human wisdom to frame a more perfect amendment to the Constitution of the United States than this section. It supplies a deficiency which every man has felt; it makes every person equal before the law; it aims to make every court in the United States what justice is represented to be, blind to the personal standing of those who come before it. Its adoption will prohibit any judge in any State from looking at the wealth or poverty, the intelligence or ignorance, the condition and surroundings, or even the color of the skin, of any person coming before him. It will require the court to look solely at the merits of the claim which he presents, or the details of the crime with which he is charged; and that I submit, is a duty that ought to be required of every judicial tribunal. The “equal protection of the law” is the talismanic charm which is to raise this Government to a position which it has never yet been able to occupy.56



Although Mann begins as if speaking generally of Section 1, his references to “person[s],” the theme of equality, and the invocation of the Equal Protection of the Laws Clause at the end, gradually make clear that he is speaking only of Section 1’s final provision. Mann does not say that the clause’s guarantee is limited to impartial adjudication, but it is clear that he does understand the clause to impose a duty of impartiality on “every judicial tribunal.” It is also clear that he understands this duty of impartiality to extend beyond the context of race and to require equal treatment regardless of socioeconomic status or intellectual capacity.

Summing up, we have a wealth of evidence in support of an understanding of the equal protection of the laws that encompassed (a) executive protection of one’s life, liberty, and property and (b) equal enjoyment of the remedial processes of the courts. While a broader nondiscrimination understanding was in the air, it was not widely shared by the ratifying public. Prominent speakers consistently linked equal protection to life, liberty, and property rights, and they denied that Section 1 implicated suffrage. An understanding of equal protection that forbade all arbitrary classifications could easily implicate suffrage rights and would not need to be tethered to life, liberty, or property rights.

But pre-ratification commentary on the Equal Protection of the Laws Clause does not shed much light on whether and how the duty of protection bound legislatures. Stevens and Howard talked of “codes” and “class legislation” that would be abolished, and Colfax spoke of “equal laws.” Other discussions, however, seem concerned only with the executive and judicial branches.

With the unresolved question of the Equal Protection of the Laws Clause’s application to legislatures in mind, we turn to the post-ratification period. As with the Privileges or Immunities Clause, this period contains far more, and more detailed, commentary on the Equal Protection of the Laws Clause than the pre-ratification period. We have previously explained why the epistemic value of this commentary drops off precipitously after the Supreme Court’s decision in the Slaughter-House Cases. Consequently, we will focus our attention on commentary that preceded it.



Pre-Slaughter-House, Post-Ratification Usage of the “Equal Protection of the Laws”

As we have seen when discussing the original meaning of the Privileges or Immunities and Due Process of Law Clauses, shortly after the ratification of the Fourteenth Amendment, Republicans undertook to implement its guarantees through a series of ambitious civil-rights statutes. Republicans described key components of Reconstruction policy as means of enforcing the Equal Protection of the Laws Clause.

By the time that the Fourteenth Amendment was ratified on July 28, 1868, there existed a desperate need for its vigorous enforcement. For over a year before the amendment was adopted, the Ku Klux Klan had been promoting white supremacy through whippings, rapes, and murders, effectively disabling law enforcement in several Southern states.57 Racist mob violence was rampant.

For example, in its final report on the Fourteenth Amendment, the Joint Committee on Reconstruction described the dire circumstances that Blacks faced in Memphis. There, on May 1, 1866, an altercation between police and Black soldiers precipitated a three-day massacre in which whites killed scores of Blacks and destroyed hundreds of homes, churches, and schools:


[Blacks] have had no protection from the law whatever. All the testimony [taken by the Joint Committee] shows that it was impossible for a colored man in Memphis to get justice against a white man. Such is the prejudice against the negro that it is almost impossible to punish a white man by the civil courts for any injury inflicted upon a negro.58



Governors cried out for federal assistance. President Ulysses S. Grant responded, calling on Congress to act to enforce the Fourteenth and Fifteenth Amendments (the latter of which was ratified in 1870).59 Republicans formed a united front against Democrats who insisted that Congress could not use its Section 5 powers to enforce the Equal Protection of the Laws Clause to impose criminal penalties on nonstate actors. Republicans also agreed that protection was denied not only by states that themselves deliberately discriminated against particular classes when enforcing the laws, but by states that simply lacked the resources to effectively enforce the laws.

To the extent that they addressed the issue, Republicans agreed that equal protection of the laws imposed duties on all three branches of government, not just the executive and judicial branches. The clause compelled state legislatures to enact general laws that protected life, liberty, and property and forbade legislative discrimination in the protection of people’s life, liberty, and property.

Finally, numerous Republicans—including prominent framers—claimed that equal protection of “the laws” did not merely guarantee nondiscriminatory state statutes, state execution of those statutes, and state adjudication of violations of those statutes. It required as well that states comply with federal law—including the law of the Constitution. That is, equal protection of the laws required both proper protective laws and effective enforcement.

The most extended early discussion of the Equal Protection of the Laws Clause took place during the framing of the Enforcement Act of 1871. Also known as the “Ku Klux Klan Act,” this law was a direct response to Klan terrorism. The text of the act targeted conspiracies “with intent to deny to any citizen of the United States the due and equal protection of the laws.”60 It also provided that if violence (1) obstructed the execution of either state or federal laws so as to (2) deprive people of any of the rights “named in the constitution and secured by this act” and (3) deprive states “from any cause” either “fail[ed]” or “refuse[d]” to protect them from that violence, “such facts shall be deemed a denial by such State of the equal protection of the laws to which they are entitled under the Constitution of the United States.”61 The violence to which the statute referred included violence by nonstate actors.

This text clearly expressed a concept of equal protection of the laws according to which state inaction could constitute a denial of protection, and Republicans consistently expressed this understanding. Here are but a few examples:

Rep. Garfield: The chief complaint is not that the laws of the state are unequal, but that even when the laws are just and equal on their face, yet, by a systematic maladministration of them, or a neglect or refusal to enforce their provisions, a portion of the people are denied equal protection under them.62

Rep. Pool: By the first section of the fourteenth amendment a new right, so far as it depends on express constitutional provision, is conferred upon every citizen: it is the right to the protection of the laws. This is the most valuable of all rights, without which all others are worthless and all right and all liberty but an empty name. To deny this greatest of all rights is expressly prohibited to the States as a breach of that primary duty upon them by the national Constitution. Where any State, by commission or omission, denies this right to the protection of the laws, Congress may, by appropriate legislation, enforce and maintain it.63

Rep. Perry: It is argued that if infringements can be made by others than the State, and if the State merely permits but without giving active help in depriving of rights, Congress can do nothing. This argument defeats itself.… When a State is forbidden to “deny to any person within its jurisdiction the equal protection of the laws,” the command is that no state shall fail to afford or withhold the equal protection of the laws.64

Rep. Stevenson: Unexecuted laws are no “protection.” And this brings us to this very case: the States have laws providing for equal protection, but they do not, because either they will not or cannot, enforce them equally; and hence a class of citizens have not “the protection of the laws.”65

Rep. Beatty: [C]ertain States have denied to persons within their jurisdiction the equal protection of the laws. The proof on this point is voluminous and unquestionable. It consists of the sworn testimony of ministers of the Gospel who have been scourged because of their political opinions, of humble citizens who have been whipped and wounded for the same reason, of learned judges within whose circuits men were murdered, houses were burned, women were outraged, men were scourged, and officers of the law shot down; and the State made no successful effort to bring the guilty to punishment or afford protection or redress to the outraged and innocent.66


Rep. Bingham: Admitting that the states have concurrent power to enforce the Constitution of the United States within their respective limits, must we wait for their action? Are not laws preventive, as well as remedial and punitive? … Why not in advance provide against the denial of rights by States, whether the denial be acts of commission or omission, as well as against the unlawful acts of combinations and conspiracies against the rights of the people?67



Democrats contended that the federal government could intervene only if state legislatures facially discriminated against particular classes of people. Republicans responded by emphasizing that—unlike the Privileges or Immunities Clause—the text of the Equal Protection of the Laws Clause did not mention legislation at all. Senator George Edmunds, one of the framers of the Fourteenth Amendment, pointed out that the Privileges or Immunities Clause specifically forbade states from “mak[ing] or enforc[ing] any law” that abridged citizens’ rights. It was absurd to maintain, he continued, that


a great constitutional amendment, carefully prepared, discussed in both branches of Congress, passed by two thirds of each House, ratified by three fourths of the States, committed the awkward blunder of stating over again, in obscure language, what it had stated in its second provision only four lines above in clear language: that it had said that no State (which can only act through its Legislature) shall make any law which shall do this thing, and when it had, then, coming in the last clause, had restated the same thing in vaguer language, that they should not deny to any person the equal protection of the law.68



Indeed, Edmunds went on to say that “[a] Legislature acting directly does not afford to any person the protection of the law; it makes the law under which and through which, being executed by the functionaries appointed by the State for that purpose, citizens receive the protection of the law.”69

Other Republicans, too, at points seemed to suggest that legislatures were not the primary focus of the Equal Protection of the Laws Clause. Senator John Pool stated that the clause “relates more particularly to the executive branch of the State governments.”70 Others averred that the duty of protection constrained courts and connected the equal protection of the laws with chapter 40 of the Magna Charta, which declared: “To no one will we sell, to no one deny or delay, right or justice.”71

It does not follow from these statements, however, that the Equal Protection of the Laws Clause does not constrain legislatures. It is unsurprising that Republicans did not discuss this issue at any great length. Democrats did not deny that the clause constrained legislatures—indeed, they contended that it constrained only legislatures! Yet, Republicans did discuss the issue and expressed the belief that the clause did apply to legislatures—albeit not as a general prohibition against arbitrary legislative classifications but as a guarantor of natural-rights-adjacent civil rights.

For instance, Representative Horatio Burchard described the Equal Protection of the Laws Clause as “wide and general in its application” and claimed that it imposed a duty that “must be performed through the legislative, executive, and judicial departments of the government.”72 He neatly detailed the ways in which each of these departments might “den[y] the enjoyment of the right.”

State legislatures would breach this duty “[i]f the law-making power neglects to provide the necessary statute, or if the State Legislature pass a law discriminating against any portion of its citizens.…” State courts would breach this duty if “the judicial authorities wrongfully enforce the law so as to neutralize its beneficial provisions.” Lastly, state executive branch officials would breach this duty if “the executive allows it to be defied and disregarded.…”73 Burchard then elaborated:


If the State Legislature pass a law discriminating against any portion of its citizens, or if it fails to enact provisions equally applicable to every class for the protection of their person and property, it will be admitted that the State does not afford the equal protection. But if the statutes show no discrimination, yet in its judicial tribunals one class is unable to secure that enforcement of their rights and punishment for their infraction which is accorded to another, or if secret combinations of men are allowed by the Executive to band together to deprive one class of citizens of their legal rights without a proper effort to discover, detect, and punish the violations of law and order, the State has not afforded to all its citizens the equal protection of the laws.74



According to Burchard, then, the clause imposed duties on all three branches of state governments. He indicated that this was uncontroversial—hence, “it will be admitted.” He went on to specify that legislatures were both forbidden by the Equal Protection of the Laws Clause to pass discriminatory laws and obligated to enact equal laws that protected life, liberty, and property. Judges were obligated by the clause to impartially adjudicate and punish violations of protective laws. Executive officials were obligated to prevent private actors from conspiring to violate life, liberty, and property rights. By “obligated,” we mean each of these government actors had an affirmative duty to do these things.

Similarly, Senator Henry Wilson took all parties to the debate to have “conceded” that a “refusal to legislate equally for the protection of all would unquestionably be a denial [of the equal protection of the laws].”75 The “State” in the Equal Protection of the Laws Clause, Wilson argued, “is a trinity; the legislative, the judicial, and the executive[,]” and protection requires “the combination and cooperation of these three coordinate branches.”76 Should “one or the other of the coordinate branches of the State government” fail to afford equal protection, “it is not only within the power, but it is the solemn duty of Congress to enforce the protection which the State withholds.”77 (Notice the invocation of congressional power here; we return to this in Chapter 13.)

One might assume from Burchard’s and Wilson’s commentary that “the laws” by which people are entitled to be protected are solely state laws, as Burchard and Wilson do not mention any other laws. Other Republicans, however, did mention other laws, including federal laws.

Back in 1870, John Bingham made a speech proposing an amendment to a bill for removing political disabilities from former Confederates. He cast his proposal as an “echo of the People’s voice” expressed through the Equal Protection of the Laws Clause.78 After reciting the clause, Bingham interpreted it to embrace not only state laws, but “all laws, and above all other laws, of the law of the Republic, the Constitution itself, which is the supreme law of the land.”79 Bingham then repeated that the equal protection of the laws included “especially [the laws] of the Constitution and of all laws made in pursuance of it.”80

When discussing the 1871 act, Bingham again claimed that the Equal Protection of the Laws Clause guaranteed protection by “the supreme law of the land.” He interpreted the clause to “mean[] that no State shall deny to any person within its jurisdiction the equal protection of the Constitution of the United States, as that Constitution is the supreme law of the land.”81 He added “that no State should deny to any such person any right secured to him either by the laws and treaties of the United States or of such State.”82

That same year, Bingham defended provisions of the Force Bill of 1870 that were designed to protect Chinese immigrants from discrimination. On his account, these provisions were justified by the Equal Protection of the Laws Clause. He pointed out that “immigrants” were “persons within the express words of the fourteenth article of the constitutional amendments.”83 They were therefore “entitled to the equal protection of the laws.”84 He emphasized that the equal protection of the laws did not merely guarantee protection of the laws “of the state itself, but of the Constitution of the United States as well.”85

Bingham was not alone in advocating a “substantive” reading of the equal protection of the laws. Representative John Mann, responding to Democratic arguments that equal protection entailed only protection against discriminatory legislation, provided the following account of conditions in the South:


[T]he fact remains … that Union people, particularly of the colored race, do not have the equal protection of the laws in North Carolina and most of the other States engaged in the rebellion.… Though the laws do not in terms discriminate against them, still the fact is that they invoke their protection in vain.… There is either such a condition of public sentiment that they cannot be executed, or there is a complicity with their oppressors on the part of the officers who should, but do not, execute them.86



He then posed a series of rhetorical questions:


Now, sir, is not this state of things a practical denial of the equal protection of the laws? One of the definitions of the verb “deny” is “not to afford; to withhold.” Now, can it with fairness be said this equal protection is not denied, when it is withheld, when it is not afforded? Is there not a positive duty on the States by this language to see to it—not only that the laws are equal, affording protection to all alike, but that they are executed, enforced?87



Note that, on Mann’s account, protection required both equal laws and equal enforcement. It constrained legislation as well as execution. Mann then proceeded to give examples of failures to protect through execution:


Suppose the legislature of North Carolina provided a proper law and proper courts but the Governor commissioned no judges or sheriffs; or suppose, having commissioned them, they should all resign or refuse to act.… [C]ould it be maintained that the State had not denied protection? No, sir; the Constitution fairly interpreted means this protection is to be exerted by a law, interpreted, applied, and executed in conformity with the constitution and laws of the state.88



In context, Mann’s reference to “proper law[s]” seems to be a reference to laws that are at a minimum “equal, affording protection to all alike”—not just any laws that the state happened to generate. It would be incoherent for him to affirm that the Equal Protection of the Laws Clause required the even-handed execution of discriminatory laws, given that he had previously stated that the clause imposed “a positive duty on the States” not to enact such legislation.

In 1870, the New Era, a weekly newspaper established in Washington, DC, to serve freed people and edited by Frederick Douglass, published an article that invoked the equal protection of the laws in the context of public education. The article disclaimed any intent to seek “social or conventional advantages which we cannot fairly win.” But it then declared that Blacks would “submit to no legal disabilities in public places or institutions, merely to gratify the wealth and intelligence of the minority.”89 The article included a “demand” for all children to receive the “equal advantages in all the public institutions, and equal protection under all the laws of the state.”90

The latter article was not the only pre-Slaughter-House instance in which equal protection of the laws was discussed in connection with generally available advantages or in the context of public education. Mississippi’s application for readmission to the Union was considered by Congress in 1870. Republicans debated whether to condition its readmission upon its pledge never to amend its constitution to deprive any citizen or class of citizen from “school rights and privileges” secured by that constitution.

In an exchange with Senator George Edmunds, Senator William Stewart contended that the condition was unnecessary because Mississippi had already made “ample provision for common schools.”91 But, he said, “[I]f the State of Mississippi should pass a law which would deprive the colored man of the same rights and privileges or schools that the white man has, or make any other discrimination which would deny him the equal protection and benefit of the laws, we have direct constitutional power to interfere.”92

In 1873, Senator Oliver Morton provided the most extensive pre-Slaughter-House articulation of a general antidiscrimination theory of the Equal Protection of the Laws Clause. In the course of a discussion of what would eventually become the Civil Rights Act of 1875, Morton argued that provisions forbidding states from excluding Blacks from juries were justified by the Equal Protection of the Laws Clause. He contended that “the word ‘protection[]’ … means not simply the protection of the person from violence, the protection of his property from destruction, but it is in the sense of the equal benefit of the law.”93 He repeated the phrase “equal benefit of the law” and urged that the Equal Protection of the Laws Clause was “intended to promote equality in the States, and to take from the States the power to make class legislation and to create inequality among their people.”94

Such statements notwithstanding, there remain deep difficulties with taking the original meaning of the Equal Protection of the Laws Clause to encode a general antidiscrimination principle. First, a general antidiscrimination theory is unsupported by the duty-to-protect tradition that conceptualized protection of the laws in terms of the protection of basic life, liberty, and property rights. Second, as we will see, none of Morton’s fellow Republicans endorsed a general antidiscrimination theory until after the Slaughter-House Cases made the Privileges or Immunities Clause a weak constitutional foundation—at least where the courts were concerned—for antidiscrimination legislation. And, even then, they did not do so unambiguously.

Third, Morton himself, when pressed by Democrats, drew a connection between the exclusion of Blacks from jury boxes and the denial of life, liberty, and property rights. He did not rely on the proposition that equal protection of the laws generally forbade discrimination. Thus, he asked “whether the colored men of North Carolina have the equal protection of the laws when the control of their right to life, liberty, and property is placed exclusively in the hands of another race of men, hostile to them.”95 Relying on Section 2 of the Fourteenth Amendment and invoking the distinction between civil and political rights, Morton acknowledged as well that equal protection of the laws did not require voting rights.96 Had he understood the equal protection of the laws to require equality in respect of all legal advantages, he could not have conceded this much.

Fourth—although it is less probative of public meaning—pre-Slaughter-House case law tended toward a duty of protection that prohibits discrimination with respect to life, liberty, and property but did not prohibit all discrimination. In three challenges to segregated schools canvassed by Green—one successful, two unsuccessful—the Equal Protection of the Laws Clause is not even mentioned.97 By contrast, equal protection of the laws arguments were made by counsel and engaged by the California Supreme Court in the 1870 case of People v. Brady.98 In Brady, a divided court upheld a California law that prevented people of Chinese ancestry from testifying in trials of white people. The majority rejected the government’s argument that “[e]quality of protection, demanding equality in the means of conviction … demands that whether a Chinaman or a white man be concerned, the modes of judicial investigation shall be the same.”99

Justice Jackson Temple acknowledged that the Equal Protection of the Laws Clause was designed to prevent inequality in criminal punishments that did not serve any legitimate state end. But he then speculated that the exclusion of Chinese people might have reflected the legislature’s “good faith” judgment that “Chinese testimony could never have any weight, or that it would be more likely to cause the escape of the guilty than their punishment, and as likely to cause the conviction of the innocent as the guilty.”100

Senator Matthew Carpenter’s 1873 argument on behalf of his client, Myra Bradwell, in favor of a woman’s right to practice law did not mention the Equal Protection Clause.101 Christopher Green highlights this omission, which would be an inexplicable error on the part of one of the Senate’s leading constitutional lawyers if the clause was taken to generally forbid unjustified discrimination.102 Indeed, Carpenter asserted:


[T]he only provision in the Constitution of the United States which secures to colored male citizens the privilege or admission to the bar, or the pursuit of the other ordinary avocations of life, is the provision that “no State shall make or enforce any law which shall abridge the privileges or immunities of a citizen.” And if this provision does protect the colored citizen, then it protects every citizen, black or white, male or female.103



Had Carpenter thought it plausible that the Equal Protection of the Laws Clause might generally forbid discrimination, it is difficult to imagine why he would not have argued that the clause protects every person and that Illinois’s exclusion of women from the practice of law denied women the equal protection of the laws. Clearly, he believed that the exclusion was unjustified discrimination. That was the thrust of his privileges-or-immunities argument. Clearly, he supported not only economic rights but suffrage rights for women—he said so.104 Apparently, therefore, he did not think that the Equal Protection of the Laws Clause generally forbade unjustified discrimination.

There was little pre-Slaughter-House scholarly commentary on the equal protection of the laws. The most extensive commentary is also the most puzzling. In 1873, Thomas Cooley affirmed that the “sole office” of the clause was “to ensure impartial legal protection to such as under the laws may exist.”105 Cooley drew from Chief Justice Lemuel Shaw’s opinion in Roberts v. Boston.106

In Roberts, Shaw interpreted the Massachusetts Constitution’s declaration that “[a]ll men are born free and equal” to mean “only that the rights of all, as they are settled and regulated by law, are equally entitled to the paternal consideration and protection of the law for their maintenance and security.” Consequently, Shaw rejected Charles Sumner’s argument for the plaintiff that the Massachusetts declaration forbade school segregation.107

But Cooley then went on to explain that “though there may be discriminations between classes of persons where reasons exist which make them necessary or advisable, there can be none based upon grounds purely arbitrary.”108 He even expressed “doubt if any distinction whatever, in right or privilege, which has color or race for its sole basis, can be established in the law or enforced where it had been previously established.”109 Cooley then cited Charles Sumner’s unsuccessful brief for the plaintiff in Roberts, which Sumner had republished in 1870 as part of his campaign for antidiscrimination laws.110

Alas, Cooley did not discuss the respective merits of Shaw’s and Sumner’s conflicting analysis of segregated public education. His “doubt” concerning the constitutionality of any racial discrimination was expressed without further elaboration. If he believed that Sumner’s understanding of the Massachusetts Constitution was embodied in the Equal Protection of the Laws Clause, and that segregation in public education or in other areas of civic and political life violated the federal Constitution, he neither said so nor explained how he came to that belief.



Post-Slaughter-House Usage of “the Equal Protection of the Laws”

Scholars have documented a shift in Republican constitutional discourse after the Supreme Court’s decision in the Slaughter-House Cases.111 Forerunners of the Civil Rights Act of 1875 targeted race-based exclusion from inns, places of public amusement, common carriers, tax-supported cemeteries, benevolent institutions, public schools, and juries. Democrats who opposed all this made immediate use of Justice Samuel Miller’s opinion. They argued that the rights to be protected by the proposed legislation were all rights of state citizenship rather than national citizenship.

In response, as we have seen, Republicans sometimes repudiated Slaughter-House outright and sometimes attempted to argue that Slaughter-House did not address racial discrimination. A few Republicans, however, now invoked the Equal Protection of the Laws Clause to defend civil-rights legislation. When they did, they occasionally mixed together the Equal Protection of the Laws Clause and the Privileges or Immunities Clause in ways that suggest that the latter rather than the former was still anchoring their constitutional reasoning.

Thus, Representative William Lawrence affirmed that “the word ‘protection’ must not be understood in any restricted sense, but must include every benefit to be derived from laws.” This affirmation might initially be taken as endorsing a general antidiscrimination principle.112 But Lawrence went on to say that Section 1 “deals with ‘the privileges’ and the ‘immunities of citizens’—not some privileges, but ‘the privileges’—all privileges, and for all these the ‘equal protection,’ the equal benefit, of all laws is to be extended to all citizens.”113

In this way, Lawrence effectively substituted the Equal Protection of the Laws Clause for the now-inoperative Privileges or Immunities Clause. This is underscored by the fact that he confined the antidiscrimination principle he articulated to the rights of citizens. And he cast what became the Civil Rights Act of 1875 as a measure that protected the rights of citizens.

Similarly, Senator Frederick Frelinghuysen described the Equal Protection of the Laws Clause as “a provision against all discrimination and in favor of perfect equality before the law.”114 But he then paraphrased Justice Stephen Field’s dissent in Slaughter-House thus: “[A]s no State under the old Constitution could discriminate in law against a citizen of another State as to fundamental rights to any greater degree than it did against a citizen of its own State, of the same class, so now no State must discriminate against a citizen of the United States merely on account of his race.”115 Again, the Equal Protection of the Laws Clause was doing the intended work of the Privileges or Immunities Clause.

Finally, Representative Robert Elliott argued that the clause forbade “all discrimination,” suggesting a generalized antidiscrimination principle. But he then specified that “[i]f a State denies to me rights which are common to all her other citizens, she violates this amendment.”116 This focus on rights “common to all her other citizens” suggests something less than generalized antidiscrimination. In the minds of these men, the original meaning of the Privileges or Immunities Clause died hard.

Melissa Saunders points out that, before and after Slaughter-House, Oliver Morton articulated an equal-benefits understanding of the Equal Protection of the Laws Clause.117 We cannot therefore say that he shifted to the clause merely because of Justice Miller’s opinion, as his colleagues appear to have done. But, as we noted above, when pressed, Morton drew a connection between the equal protection of the laws and life, liberty, and property. And he disclaimed any understanding of the Fourteenth Amendment that would implicate voting rights. On the basis of this evidence, we are simply not justified in attributing to him an understanding according to which all similarly situated people were entitled to be treated equally under all laws.

Michael McConnell has documented how the language of the 1875 act was revised in ways that suggest an effort to avoid conflict with the Slaughter-House Cases and to rely on the Equal Protection of the Laws Clause rather than the Privileges or Immunities Clause.118 Sumner’s initial bill—introduced pre-Slaughter-House—borrowed language from the Privileges or Immunities Clause. It provided that “no citizen of the United States shall, by reason of race, color, or previous condition of servitude, be excepted or excluded from the full and equal enjoyment” of specified rights.119 But as reported by the Senate Judiciary Committee shortly after Sumner’s death in 1874, the bill provided that “all persons within the jurisdiction of the United States shall be entitled to the full and equal enjoyment” of specified rights.120

It is possible that the Republicans discussed above had always believed that both the Privileges or Immunities Clause and the Equal Protection of the Laws Clause provided constitutional authority for the Civil Rights Act of 1875. The epistemic value of claims about the meaning of constitutional provisions should not be discounted simply because those claims are novel. We do not dismiss the probative value of Republicans’ post-Slaughter-House discussions of the equal protection of the laws for identifying the original meaning of the clause because they were novel. Rather, we do so because it is not clear that they were discussing the original meaning of the clause at all.

Republicans appear instead to have been incorporating their understanding of the original meaning of a different clause—the Privileges or Immunities Clause—into the Equal Protection of the Laws Clause. By this device, they hoped to increase the likelihood that the Supreme Court would allow Congress to protect citizens’ privileges and immunities. By so doing, they may have contributed to the public understanding of the clause at the time that they spoke and thereafter. But it is doubtful that they are revealing anything interesting about the meaning communicated by the clause to the public in 1868.

Post-Slaughter-House jurisprudence is of even less epistemic value where the original meaning of the Equal Protection of the Laws Clause is concerned. In Strauder v. West Virginia121 the Court upheld provisions of the 1875 act that provided removal to federal courts by defendants in states that excluded jurors on account of race. In its opinion, the Court spoke of citizenship, civil rights, and “legal discriminations, implying inferiority in civil society,” not of persons and the duty of protection. Indeed, the court emphasized the fact that West Virginia excluded Blacks “as jurors, because of their color, though they are citizens.”122

It is true that the Court expressed its difficulty in “comprehend[ing] how it can be said that while every white man is entitled to a trial by a jury selected from persons of his own race or color, or, rather, selected without discrimination against his color, and a negro is not, the latter is equally protected by the law with the former.”123 The Court, however, did not locate the source of this difficulty in any specific theory of the meaning of the equal protection of the laws.

In Ex Parte Virginia,124 the Court characterized Strauder as holding that “the Fourteenth Amendment secures, among other civil rights, to colored men, when charged with criminal offences against a State, an impartial jury trial, by jurors indifferently selected or chosen without discrimination against such jurors because of their color.”125 Again, the Court did not cleanly distinguish the provisions of the Fourteenth Amendment or expound the Equal Protection of the Laws Clause at any length. It merely stated that “immunity from any such discrimination is one of the equal rights of all persons, and that any withholding it by a State is a denial of the equal protection of the laws, within the meaning of the amendment.”126 Nor did the Court respond to Justice Field’s arguments in dissent that “[t]he equality of the protection secured extends only to civil rights as distinguished from those which are political, or arise from the form of the government and its mode of administration” and that “the privilege or duty of acting as a juror in a State court” was not among those rights.127

To be clear, we are persuaded that Strauder and Ex Parte Virginia were correctly decided as a matter of original meaning—that both the Privileges or Immunities Clause and the Equal Protection of the Laws Clause forbid racial discrimination in jury selection. Our point is only that Strauder and Ex Parte Virginia did not say enough about why either clause forbade racial discrimination in jury selection to count Justice William Strong’s majority opinions as evidence of original meaning.

Finally, Justice Bradley’s opinion for the Court in the Civil Rights Cases128 tells us next to nothing about original meaning. In this landmark—and tragic—case, the Court held unconstitutional the Civil Rights Act of 1875’s provisions forbidding discrimination in places of public accommodation. In his opinion, Bradley asserted that the Fourteenth Amendment prohibited “[s]tate action of a particular character” and was “intended to provide against … State laws, or State action of some kind, adverse to the rights of the citizen secured by the amendment.”

But Bradley failed to support this claim by engaging with the duty-to-protect tradition.129 Nor does he provide any analysis of the context in which the Fourteenth Amendment was framed and ratified. Nor does he investigate post-ratification implementation, when—as we’ve seen—Republicans united around the proposition that state inaction could constitute the denial of the equal protection of the laws. All this stands in sharp contrast with his originalist dissenting opinion in Slaughter-House.

Indeed, Bradley’s state-action language is difficult to reconcile with his own 1874 circuit court opinion in U.S. v. Cruikshank,130 a case involving violence against Blacks by nonstate actors. In his circuit court opinion, Bradley stated that he was “inclined to the opinion that congress has the power to secure [the right of Black witnesses to testify] not only against the unfriendly operation of state laws, but against outrage, violence, and combinations on the part of individuals, irrespective of state laws.”131

Furthermore, Bradley’s opinion on the Civil Rights Cases is impossible to reconcile with his letter to Judge Woods with which we began this book. There he expressly stated:


[T]he XIVth amendment … prohibits the states from denying to all persons within its jurisdiction the equal protection of the laws. Denying includes inaction as well as action. And denying the equal protection of the laws includes the omission to protect, as well as the omission to pass laws for protection.132



The evidence shows that Justice Bradley was right the first time.

Pamela Brandwein has challenged the standard reading of the Civil Rights Cases as a state-action case and sought to vindicate Bradley from the charge of inconsistency.133 She argues that Bradley developed in his circuit-court opinion a “state neglect” doctrine that enabled the federal government to punish racially motivated private acts of violence if states neglected to supply protection.134 She contends that the Civil Rights Cases turned on Bradley’s belief that public-accommodation rights were not fundamental rights of citizenship—not on his belief in any state-action doctrine.135 The Court, she maintains, did not definitely abandon Black rights through these decisions.

It is important to emphasize the modesty of Brandwein’s claims and their limited relevance to ours. She does not dispute that Blacks were definitely abandoned to the Jim Crow South by the federal government, including the federal judiciary, by the turn of the twentieth century.136 And she concedes that Bradley’s state-neglect doctrine required racial motivations that lack any mooring in the Fourteenth Amendment’s text or the history of the Enforcement Acts.137 Finally, she acknowledges that there exists a state-action doctrine today and that that doctrine is associated—wrongly, she insists—with the Civil Rights Cases.138 Even if she is right about all of this, our original-meaning based argument against the state-action doctrine is unaffected.

For what it is worth, however, we agree with Michael Kent Curtis that Brandwein overstates the political possibilities left open to a civil rights–minded Congress by Bradley’s state-neglect doctrine.139 Requiring proof of racial motivation made it more difficult for Congress to protect the rights of Blacks than it would otherwise have been, and made it impossible to protect white Republicans who were subjected to violence, not because of their race but because of their politics.140 As Black-white Republican coalitions were essential to Blacks’ security from state subjugation, political violence against Republicans contributed to that subjugation by boosting the electoral prospects of racists. State-neglect doctrine may not have been the product of a conscious design by Bradley to thwart Reconstruction, but it threw up procedural hurdles that, however well-intended, strike us as an important part of the story of the federal abandonment of Blacks.

We think Bradley’s 1871 letter to William Woods is evidence of two things. First, that the original meaning of “the equal protection of the laws” barred, in Bradley’s words, state “inaction as well as action.”141 Second, that Bradley changed his mind about the merits of the Fourteenth Amendment and abandoned its original meaning. Since he did not admit the change, we can only speculate on its motivation.

It is possible that Bradley changed his mind about the wisdom or feasibility of the Republicans’ reconstruction program. Many Americans eventually came to have such doubts. It is also possible that Bradley’s views of federalism came to dominate his judicial rulings as the Civil War receded into the rear view mirror and he changed his stance on the Fourteenth Amendment accordingly. Again, he would not have been alone among Republicans in having second thoughts about national power. Still, Brandwein may well be correct that Bradley’s departure from original meaning was less extreme than is commonly thought.



In a panel opinion that would later be affirmed by the Supreme Court in DeShaney v. Winnebago County Department of Social Services,142 Seventh Circuit Judge Richard Posner wrote that the “Constitution is a charter of negative rather than positive liberties” and that “[t]he men who framed the original Constitution and the Fourteenth Amendment were worried about government’s oppressing the citizenry rather than about its failing to provide adequate social services.”143 The history we have surveyed is to the contrary.

The Equal Protection of the Laws Clause requires that states provide services that secure natural rights to life, liberty, and property that all people possess in virtue of their humanity. That is, the clause recognizes a positive right to have one’s negative liberties secured by the state. Action or inaction on the part of any branch of the government that results in systemic failure to secure those rights can deny people the equal protection of the laws.

As we concluded following our investigation of the original meaning of the Privileges or Immunities and Due Process of Law Clauses, so we conclude here: to implement this language, constitutional decision-makers have to enter the construction zone. The letter of the Equal Protection of the Laws Clause requires judges to identify state failures of protection and evaluate federal legislation that is claimed to be remedying such failures of protection. Performing these judicial tasks properly will require recourse to the spirit of the clause.
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The Spirit



Implementing the Equal Protection of the Laws


DID THE EQUAL PROTECTION of the Laws Clause protect against any denial by a state of the protection of its laws? Or did it protect only against discrimination in providing the protection of its laws? While the bare semantic meaning of the text can support either proposition, we think the contextual evidence we presented in the previous chapter more strongly favors the former over the latter as a matter of original public meaning. But this issue need not concern us too much.

Most real-world failures by states to provide protection can be characterized as involving discrimination in the provision of protection. That is, some are being denied protection that is afforded to others. So whether or not the clause was limited to discrimination matters little in practice. Regardless of which meaning is adopted, however, we must still decide how to implement the right, so conceived. In this chapter, we tackle the issue by appealing to the spirit of the clause. Our rule of construction would apply to either formulation.

Identifying that spirit requires us once again to confront the level-of-generality problem that bedevils inquiry into the function or end of any law. We have seen that Republicans described the clause as a means of


	protecting formerly enslaved people against Ku Klux Klan violence;

	guaranteeing particular protective services and procedural rights;

	protecting people against subjugation of their life, liberty, and property, whether by state or nonstate actors;

	securing equality, full stop.



As these formulations become more general, each subsumes the previous ones. How do we decide which formulation most accurately describes the spirit of the clause?

After answering this question, implementing the spirit of the clause then presents us with institutional problems. In particular, we need to address the controversial landmark case of DeShaney. In this tragic case, four-year-old Joshua DeShaney became comatose and then profoundly intellectually disabled due to traumatic head injuries inflicted by his father, who physically beat him over a long period of time.1 Though it took various steps to protect the child after receiving numerous complaints of the abuse, the Winnebago County Department of Social Services did not act to remove Joshua from his father’s custody.2

Joshua’s mother sued the department alleging he had been deprived of his “liberty interest in bodily integrity, in violation of his rights under the substantive component of the Fourteenth Amendment’s Due Process Clause, by failing to intervene to protect him against his father’s violence.”3 The Supreme Court denied the claim for reasons we need to confront when considering the “protection” afforded to all persons by the “equal protection of the laws.”

In his circuit court opinion, Judge Posner acknowledged that Joshua DeShaney was the victim of both his father’s physical abuse and the “reckless failure” of local authorities to protect him from it.4 But the state cannot provide anyone with absolute security. How much is it constitutionally obliged to provide? How bad must things get before Congress can intervene to protect people? How should courts evaluate congressional interventions?

In this chapter, we identify what we term the “antisubjugation” spirit of the Equal Protection of the Laws Clause and recommend how to implement it.


The Antisubjugation Spirit

One way to identify the spirit of the Equal Protection of the Laws Clause would be to identify the narrowest and most “administrable” of possible spirits. This would be similar to what Justice Antonin Scalia did in footnote 6 in his plurality opinion in Michael H. v. Gerald D.5 Joined only by Chief Justice William Rehnquist, he lauded the virtues of “consulting the most specific tradition available” when identifying historically rooted due-process-of-law rights.6 It is easier to determine whether a state has failed to protect former slaves against Klan violence, one might think, than to determine whether a municipality has arbitrarily deployed law-enforcement resources.

But it is clear that the narrowest available end is grossly underinclusive, given both the text of the clause and the constitutional discourse concerning its ratification and enforcement. Why would a clause designed to protect only former slaves, only against Klan violence, contain race-neutral language at such a high level of generality? Why did Republicans represent that the clause would secure the rights of white Southern Loyalists? Why did they think that travelers who came from “Ethiopia, from Australia, or from Great Britain” were entitled to the protection of the laws? There is too much here that the narrowest of ends cannot explain. So option 1 is out.

The general-equality spirit also seems a poor fit for the available evidence. If the clause was designed to prevent all arbitrary discrimination, why did Republicans choose language that was associated with a particular tradition of “protection” against physical subjugation? How were they able to provide public assurances that voting rights would not follow directly from the ratification of this language? (Keep in mind that any insincerity on this score would not prevent their statements from shaping the public meaning of the clause unless most members of the ratifying public understood them to be lying and ratified it anyway—and we have uncovered no evidence of this.) Based on the widely expressed insistence by Republicans that the clause was limited, combined with how the concept arose in abolitionist constitutionalism, option 4 is out.

But our rejection of option 4 should not be misunderstood. The Equal Protection of the Laws Clause is certainly concerned with equality. But, as we have shown, all the operative provisions of Section 1 are concerned with equality. This equality included the equal enjoyment of civil rights and equal access to judicial review of legislative acts that deprive people of life, liberty, or property. The Equal Protection of the Laws Clause added to the equality protected by the other clauses, not by adopting an abstract equality principle that would have subsumed them all, but by securing equality of an additional and particular kind: an equality in the protection of civil rights that are adjacent to natural rights. Hence the word “protection.”

Republicans did identify particular procedural rights that would be protected by the clause, such as the right to testify. But there is little evidence that the clause was designed to fix a closed set of rights in constitutional amber. So we think option 2 is out as well. This leaves us with option 3: protecting all people against subjugation by others, whether state or nonstate actors, to the detriment of their civil rights to life, liberty, and property.

“[T]he equal protection of the laws” was not a legal term of art, the meaning of which had been fixed in antebellum jurisprudence.7 We have seen that Republicans spoke in general terms of rights to impartial civil and criminal laws, adequate law enforcement, and adequate civil and criminal remedies for rights-violations. Precisely what states were required to do by way of providing reasonable protection was not specified in any detail. This is unsurprising, given that Republicans were confronting extreme and obvious instances of state failure to protect.

Some might consider even the more general spirit of protection—protection against subjugation—provided by option 3 to be underinclusive because it focuses on lack of control over one’s natural rights to life, liberty, and property. Robin West argues that natural-rights protection is but one goal—one spirit—that the Equal Protection of the Laws Clause was designed to implement. The other, she contends, was protection against “material deprivation occasioned by isolation from the cooperative economic life of the community, through which individual livelihoods could be fashioned.”8 According to this view, the clause was designed to “protect our natural rights to physical security and economic participation.”9

We do not dispute that the Fourteenth Amendment is concerned with economic participation. The Privileges or Immunities Clause, for example, secures to all citizens the contractual rights specified in the Civil Rights Act of 1866. And the Due Process of Law Clause secures to all people the right to obtain judicial review of legislation that implicates life, liberty, or property—including economic legislation. We agree with West that the Fourteenth Amendment was enacted, in part, to authorize civil-rights legislation, which protected economic liberties that were within an entrepreneurial free-labor tradition.10 Any plausible list of the privileges or immunities of citizenship must include economic-liberty rights—the exercise of which may, of course, be reasonably regulated.

West does not adequately grapple, however, with the natural-rights-focused tradition of protection. Further, we saw in Chapter 11 that only late in the day—post-Slaughterhouse—did Republicans converge on the Equal Protection of the Laws Clause as authority for civil-rights legislation that went beyond protection against subjugation with respect to natural rights to life, liberty, and property, such as the Civil Rights Act of 1875. And when Republicans did so, they spoke in terms that strongly suggested that the Privileges or Immunities Clause was the proper source of authority for such legislation.

West correctly criticizes DeShaney for effectively denying “the right to the state’s protection against the subjugating effects of private violence” and neglecting to recognize state inaction as an equal protection problem.11 She fails, however, to produce evidence that the Equal Protection of the Laws Clause was aimed at state inaction in the face of economic subjugation. She thus fails to justify her claim that “the state has an obligation to protect citizens from abject subjection to the whims of others occasioned by extreme states of poverty, no less than to protect citizens from vulnerability to the threats of physical violence from others.”12 Whether or not the state has such a moral obligation, the “no less” proposition is not supported by the duty-to-protect tradition that evidently informed the clause’s design. (And a state is free to fulfil any such moral duty with its taxing and spending power.)

That being said, the duty-to-protect tradition delivered normative goods that are not exhausted by natural rights. To equally protect the natural rights of all people was to recognize that, in some fundamental sense, they stood as individuals on an equal moral footing. It thus incorporated all people into a community of moral concern. Although it did not at once obliterate racist, sexist, or classist institutions, it opened up vital economic opportunities and paths to material well-being. These paths were so powerful and promising, they had to be forcibly blocked by private violence and by state coercion in the form of Jim Crow laws.

Like West, we use the term “subjugation,” as distinguished from the more familiar “subordination,” which is most closely associated with the equal-protection literature of Owen Fiss,13 Catharine MacKinnon,14 Derrick Bell,15 and Kenneth Karst,16 among others. This requires some explanation. In this literature, subordination connotes “group-disadvantaging” (Fiss),17 the “maintenance of an underclass” (MacKinnon).18 As Jack Balkin and Reva Siegel summarize: “Antisubordination theorists contend that guarantees of equal citizenship cannot be realized under conditions of pervasive social stratification and argue that the law should reform institutions and practices that reinforce the secondary social status of historically oppressed groups.”19

The term “subjugation” is sometimes used as a synonym for “subordination” in antisubordination literature.20 But we choose subjugation because it is less associated with a group-disadvantaging principle that is too narrow to capture the duty-to-protect tradition or Republican discourse surrounding the Equal Protection of the Laws Clause.

To be sure, Republicans were concerned about subordination and the relegation of groups—most especially Blacks—to second-class status. As we emphasized in our discussion of the Privileges or Immunities Clause, there was more to Republican citizenship than the equal enjoyment of natural rights—there was equality in civic life. And certainly Republicans recognized that securing the right to protection to historically oppressed groups would have social consequences.

But the broad language of the clause and of the Republican discourse surrounding it evinces a still more inclusive spirit. Its antisubjugation spirit is directed at all state and nonstate conduct that enables some to exercise dominion and control over the life, liberty, and property of others—whether or not these others are part of a group that was historically or recently oppressed, and whether or not they are members of what the Court would later describe as a “discrete and insular” minority.21

This spirit includes the protection of an individual child, such as Joshua DeShaney, from being physically subjugated by his own father, regardless of his membership in some such group.



Implementing the Antisubjugation Spirit

How, then, to implement the antisubjugation spirit of the Equal Protection of the Laws Clause? We have seen how the Supreme Court has denied that states are under any general constitutional duty to protect people against physical violence. If our presentation of evidence in Chapter 11 is right, the Court is wrong—as a matter of original meaning. Such a duty is right in the text of the Equal Protection of the Laws Clause. To which one might respond: What ought the Court do differently?

Imagine that the Court were in a future case to revisit DeShaney’s reasoning. Suppose it were to acknowledge that, indeed, states have a duty to protect people like Joshua against violence under the Equal Protection of the Laws Clause. Now imagine that the Court were to say that, because the clause does not specify precisely how this duty is to be enforced, the federal judiciary lacks the requisite institutional competence to enforce it. The Court then reaffirms DeShaney’s general rule of no state liability on the ground that it is a sensible construction of underdeterminate text. On what ground could we object to this alternative path to the same result, but on the ground of construction rather than interpretation?

One option is to fight the hypothetical. We could insist that the Court lacks the discretion under the letter of Article III to decide to leave constitutional enforcement to other decision-makers just because the justices find the text insufficiently directive, and that instead, they are bound by the text to develop judicially administrable rules of construction that are consistent with the spirit of the text. But we won’t do that here.

Instead, we will assume that it is sometimes proper for the Court to “under enforce” the Constitution if the justices have compelling reasons to believe that judicial enforcement will actually result in a net loss in constitutional enforcement efficacy.22 Under this assumption, should the DeShaney rule be preserved? We think not. To appreciate why requires a brief digression.

Ideally, we think the DeShaney rule should be replaced with a doctrine that takes into account such well-documented political pathologies as the desire to minimize workload and interest-group capture.23 With these political pathologies in mind, the doctrine would address the ways that governmental institutions such as administrative agencies and police departments can fail either to regulate adequately or to respond effectively to acknowledged problems. These pathologies are more likely to result in unequal protection than no protection to anyone.

Furthermore, the detrimental effect of these political pathologies has been greatly aggravated by a major change in how social welfare benefits are provided. As David Beito has explained,24 during “the late nineteenth and early twentieth centuries, millions of Americans received social welfare benefits from their fraternal societies.”25 These organizations usually included “an autonomous system of lodges, a democratic form of internal government, a ritual, and the provision of mutual aid for members and their families.”26

These organizations were dominated by three types: “secret societies, sick and funeral benefit societies, and life-insurance societies.”27 All three “shared a common emphasis on mutual aid and reciprocity.”


More Americans belonged to fraternal societies than any other kind of voluntary association, with the possible exception of churches. A conservative estimate would be that one in three adult males was a member in 1920, including a large segment of the working class. Lodges achieved a formidable presence among blacks and immigrant groups from Eastern and Southern Europe.28



Because these societies had close personal knowledge of their members, their mutual aid could effectively be channeled to those truly in need. Along with assistance came informal monitoring and peer pressure. In addition, members were morally inhibited from falsely claiming aid from their brethren.

Above all, organizations such as the Royal Arcanum, the Legion of Honor, and the Knights of Labor lacked the social stigma associated with hierarchical government and private “charity.”29 Fraternal aid “rested on an ethical principle of reciprocity. Donors and recipients often came from the same, or nearly the same, walks of life; today’s recipients could be tomorrow’s donor, and vice versa.”30 People would more readily accept assistance from those to whom they pledged to assist. Such assistance was considered an entitlement rather than “charity.”

With the rise of the welfare state in the twentieth century, these pervasive nonstate voluntary social welfare associations were deliberately crowded out in favor of political institutions. Having reduced the provision of social welfare to political institutions, however, a state’s highly imperfect political market may fail to correct itself.31 Then, when governmental institutions fail people like Joshua, there may be no nongovernmental service-supplier to step into the breach. One way to correct this political market failure is to enforce the Equal Protection of the Laws Clause if it is feasible to do so.

To be sure, the judiciary is itself a governmental institution with pathologies of its own. Yet even the DeShaney Court implicitly acknowledged that the judiciary is sometimes competent to respond to pathological behavior within other institutions when it identified two exceptions to the general no-duty rule. These exceptions are the so-called special relationship and state-created danger doctrines.32 Both have since been elaborated by lower courts.

The theory underlying these exceptions is that, if the state affirmatively acts—for example by taking someone into its custody or making someone more vulnerable to harm—it assumes corresponding affirmative protective responsibilities that do not ordinarily attach to its inaction. It is not obvious why protective failures falling within these exceptions are any easier for the judiciary to manage. Instead, the state action premise seems to be animating these exceptions—that governmental acts are more constitutionally salient than governmental omissions. As we have seen, however, the original public meaning of the “equal protection of the laws” makes this distinction dubious.

Some observers were cautiously optimistic that these exceptions developed by lower courts could be further expanded, if not to swallow the no-duty rule, then to minimize its ill effects.33 These hopes have been disappointed. As currently devised, the exceptions have instead generated arbitrary results that are not consonant with the spirit of the Equal Protection of the Laws Clause.

It has proven difficult to draw a principled distinction between cases that are said to involve “action” and those that are said to involve “inaction.”34 Why wasn’t DeShaney itself an “action” case, given that Joshua lived with his father because of a court decree? And despite no end of tragic cases resulting from reckless or grossly negligent official conduct, it is extraordinarily difficult for litigants to prevail under either the special-relationship or state-created danger exceptions.35

The judicial stumbling block to recognizing a positive right to protection here, however, may be less the Court’s principled commitment to its misguided state action doctrine, than its reluctance to turn state governance over to tort lawyers and to juries who will respond to heart-rending stories like that of Joshua DeShaney. Tort liability creates a right to monetary compensation to particular victims. When the tortfeasor is a government agent, unlike suits against private parties, it is the general public who must pay the award, not the bad actor. Those funds come at the expense of other pressing needs of the general public—including protective needs.

Moreover, legislatures make funding tradeoffs; courts do not. There is simply no structural barrier to the aggregate of individual damage claims allotted by individual judicial proceedings—focusing solely on individual harm—overwhelming limited state treasuries. This, we suspect, is the prime motivation for the Court’s dogged adherence to the act-omission criterion.

We share this concern. But it goes to the issue of remedy, not the underlying unconstitutionality of a failure to protect that is barred by the original meaning of the Equal Protection of the Laws Clause. Assuming a state’s failure of protection is unconstitutional, we see three alternatives to the remedy of tort suits against state agencies for monetary damages, none of which is unproblematic.

First, courts can issue writs of mandamus to compel action by state governments. While avoiding the pecuniary threat posed to state governments by individual actions for monetary damages, this remedy risks enmeshing judges in day-to-day state executive branch functions. Moreover, compelled government action itself often entails the expenditure of funding, and we question whether judges have the power to command state legislatures to raise revenues for judicially mandated expenses.

Second, courts could use the stick of holding states liable in tort for their omissions to induce states to establish state compensation schemes administered outside the courts akin to workers’ compensation schemes as an alternative. One of us has suggested this type of mechanism as an alternative to the exclusionary rule for state violations of the Fourth and Fifth Amendments.36 Or states could enact torts claims acts administered by state courts to compensate executive branch failures to protect individuals. Even if it were in the power of courts to make such a threat, we question whether it would be effective.

Third, Congress could exercise its Section 5 power either to require that states establish some way to compensate victims or to establish its own compensation scheme—not imposing it upon the states but administering a compensation program itself. Compelling states would raise commandeering concerns. And it takes little imagination to foresee the problems inherent in any such federal or state victim compensation program. Workers compensation schemes, after all, are funded primarily by employers, not from general revenue. Again, the fact that the tortfeasor is the government whose assets come from taxpayers creates unique difficulties.

In the absence of a compelling alternative to tort liability, it is unrealistic to expect that the Court will discard DeShaney any time in the near future. Its most recent word on failures to protect was Town of Castle Rock, Colorado v. Gonzales.37 There, it overruled an effort made by a state legislature to avoid the strictures of DeShaney by requiring police to enforce a restraining order when they have probable cause to believe that it has been violated.38 It thereby hardened the no-duty rule.

As in DeShaney, the Court acknowledged that the facts of Castle Rock were “undeniably tragic.”39 The Castle Rock Police Department’s decision not to arrest Jessica Gonzales’s husband for taking her three children in violation of a restraining order that expressly mandated arrest in case of its violation gave the husband the opportunity to murder Jessica’s children.40 As in DeShaney, the Court wrung its hands. But as in DeShaney, the Court concluded that its hands were constitutionally tied. It determined that Colorado law did not confer on Jessica a “property” interest in enforcement of the restraining order that implicated the Due Process of Law Clause.41

Even more explicitly than DeShaney, Castle Rock was a Due Process of Law Clause case. Central to the Court’s holding was its determination that Jessica was not deprived of any “property.”42 Two justices dissented in Castle Rock.43 But all agreed that “the Federal Constitution itself” did not “grant … any individual entitlement to police protection.”44

As we have shown, this is simply wrong as a matter of original meaning. The current, near-dominant, nonoriginalist reading of the Equal Protection of the Laws Clause as an “equality” clause has not helped matters. That nonoriginalist interpretation has concealed the affirmative duty the clause really does impose on state actors, as well as the corresponding positive right to protection of one’s civil rights to life, liberty, and property that really is protected by the clause.

The problem here is not the original meaning of the text but its implementation. It is not about identifying a constitutional right but about deciding what to do about its deprivation. Assuming that the Court will not abandon a no-duty-to-protect rule to which it is clearly attached, other improvements to the doctrine are possible. Ironically, judicial deference, not engagement, holds the key to better enforcing this constitutional right.

As we explained in Chapter 8, Republicans considered Congress to be the federal institution best suited to implement the privileges and immunities of citizenship, and this institutional judgment was embodied in Section 5. We said that this judgment was informed by confidence in Congress’s fact-finding capacity and its capacity to enact broad, prospective rules without undue attention to the details of any particular case. Congress is also capable of drawing lines and crafting exceptions, as courts are not.

What should happen when Congress seeks in good faith to do what the judiciary is clearly reluctant to do in the realm of protection? When Congress chooses to step in where states and municipalities have systematically failed? We think that Congress’s comparative institutional advantages, combined with the Court’s own concerns about the limits of the judicial competence, warrant a measure of judicial deference.

The first step to reform is originalist. The Court should acknowledge that the original public meaning of the Equal Protection of the Laws Clause does impose a duty to protect. The second step involves acknowledging the limits of the judicial role and Congress’s constitutionally acknowledged comparative institutional advantages. The Court should allow Congress to capitalize on its constitutionally acknowledged institutional advantages in this space.

In short, the Court need not repudiate the no-duty rule of DeShaney. Instead, it can


	State explicitly that the Equal Protection of the Laws Clause does impose a duty on states to protect people against violence, even if courts are not competent to enforce this duty; and then

	State explicitly that Congress can enforce that duty, so long as its means are appropriately tailored to its protective end—that is, it passes the McCulloch test.



Acknowledging the original meaning of the Equal Protection of the Laws Clause in step 1 would allow the congressional enforcement of the constitutional right it protects even where courts fear to tread.

For example, in 2009, Congress enacted a federal “hate crimes” statute that authorizes the federal prosecution of acts of private violence that are motivated by bias related to race, gender, religion, and national origin.45 Federal courts upheld the statute on Commerce Clause grounds, but as Eric Foner has observed, such decisions “ma[ke] the judiciary look ridiculous.”46 Civil-rights statutes like this one are not designed to ensure the free flow of goods, nor should litigants who seek the benefits of such statutes have to pretend that Congress was so concerned. Affording protection against specific kinds of private violence where state remedies are demonstrably inadequate is permitted by the letter and consistent with the spirit of the Equal Protection of the Laws Clause.

Further, what if the Court starts interpreting the Commerce Clause more faithfully? Consider the Court’s resistance to Congress’s implementation of the Equal Protection of the Laws Clause in United States v. Morrison.47 In Morrison, the Court held unconstitutional the provision in the Violence Against Women Act (VAWA) for a federal remedy for crimes of violence motivated by gender.48

Morrison is well known for reaffirming its holding in United States v. Lopez that Congress lacks the power to regulate wholly intrastate noneconomic activity. We concur with that holding. But the Court then also refused to uphold VAWA as an exercise of Congress’s enumerated power under Section 5 of the Fourteenth Amendment. That was a terrible mistake.

VAWA’s federal remedy for gender-motivated crimes avoided many, if not all, of the difficulties we identified with the various alternatives to state tort liability discussed above. It did not undermine federalism by mandating states to do anything. It established a private federal cause of action to be enforced in federal courts. It did not rely on a taxpayer-funded compensation pool. Above all, it did not threaten state treasuries with being drained by juries. Instead, it targeted the private actors whom the states had failed to prevent from violating the rights of women.

In sum, like the Force Bill of 1870, VAWA did what Justice Bradley, in his letter to Judge Woods, said ought to be done: “[A]s it would be unseemly for Congress to interfere directly with state enactments, and as it cannot compel the activity of state officials, the only appropriate legislation it can make is that which will operate directly on offenders and offenses and protect the rights which the amendment secures.”49

Yet, in Morrison, the Court announced and applied a categorical rule against using Section 5 enforcement to regulate private parties. The Court acknowledged that Congress had produced a “voluminous” record indicating that “many participants in state justice systems are perpetuating an array of erroneous stereotypes.” It noted that Congress had concluded that “these discriminatory stereotypes often result in insufficient investigation and prosecution of gender-motivated crime, inappropriate focus on the behavior and credibility of the victims of that crime, and unacceptably lenient punishments for those who are actually convicted of gender-motivated violence.”50

But the Court then held that the record generated by Congress was immaterial because VAWA’s civil remedy targeted nonstate actors.51 Any person who committed a crime of violence motivated by gender could be investigated and prosecuted.52 So, even if states were unwilling or unable to protect people against gender-motivated violence, Congress was prevented from filling the enforcement gap by regulating particular parties, because the offending parties were not state actors.

Which returns us to the original meaning of the Equal Protection of the Laws Clause. The operative constitutional premise in Morrison was “the time honored principle that the Fourteenth Amendment, by its terms, prohibits only state action.”53 Thus, no legislation that targeted nonstate action by way of correcting for state omission could be appropriate to any proper Section 5 end. We stress “by its terms” because it signaled the Court’s reliance on a costly misreading of the text, which we identified in Chapter 12.

As we’ve seen, “deny[ing]” the equal protection of the laws “includes inaction as well as action.”54 Accordingly, the Court was wrong to assert that the text of the clause barred Congress from implementing its stricture by targeting nonstate actors rather than by regulating state actors. The only question is the McCulloch question: Were the means appropriately tailored to the end (here, protection), or were they a mere pretext for achieving a substantive outcome that exceeds the bounds of the Equal Protection of the Laws Clause?

We reject blind deference to legislatures, such as that afforded by “conceivable basis review.” But the record on which Congress relied in designing VAWA warranted a presumption of its good faith. VAWA followed several years of congressional hearings, consisting of testimony from victims, law professors, and participants in state justice systems. It received task-force reports on gender bias from twenty-one states, and it found not only that state laws discriminated based on gender but that gender-neutral laws were enforced unequally.55

Providing for federal enforcement of rights that states are shown to have been systematically refusing to enforce seems eminently “appropriate.” If states are not prosecuting a rights violator criminally, nor providing a victim with an adequate civil remedy, that offender will only face a single private lawsuit by the victim herself. The legal proceedings will just be in a federal rather than in state court. This remedy seems narrowly tailored to the state’s unconstitutional omission to act.

If VAWA’s civil remedy was to be faulted for anything, it was for the precise right it chose to protect: a right to be free from gender-motivated violence.56 A gender-motivated crime is one committed against a woman (or against a man) because the victim is a woman (or a man). The evidence considered by Congress concerned the unequal enforcement of gender-neutral laws that punish violence against women. A state’s discriminatory enforcement of gender-neutral laws when women are the victims is distinct from a state failure to prohibit gender-motivated violence. We are not aware of state laws barring gender-motivated violence that were going unenforced.

Moreover, if the problem is the inadequate state-enforcement of gender-neutral laws barring violence against women, a federal ban on gender-motivated violence is both under- and overinclusive. It is underinclusive insofar as violence against women that is not gender-motivated is going unpunished; it is overinclusive insofar as it bars gender-motivated violence against men. As such the remedy adopted by Congress might not have been congruent and proportional with the states’ failure to protect the rights of women.57

We express no opinion on whether any of these were genuine problems with VAWA. Our concern is that none of these problems was considered by the Court because the outcome was determined by the state action doctrine, which was held to restrict Congress’s Section 5 power.58 Given existing doctrine, it is understandable that Congress was reluctant to appear to be duplicating gender-neutral state laws barring violence against women. But, in the face of a record of discriminatory enforcement of such laws, that is exactly what Congress should be seeking to remedy.

Our criticism of Morrison’s treatment of Section 5 is two-fold. First, as we have explained, it relied on an erroneous textualist and originalist interpretation of Section 1. The precedents on which it relied misread the original meaning of “the equal protection of the law.” Continuing to rely on these erroneous cases because “[e]very Member” of the Court that decided them “had been appointed by President Lincoln, Grant, Hayes, Garfield, or Arthur,” and that “each of their judicial appointees obviously had intimate knowledge and familiarity with the events surrounding the adoption of the Fourteenth Amendment,”59 is bad originalism.

Second, the Court took the wrong view of Congress’s Section 5 powers. The Court objected that the law was “not aimed at proscribing discrimination by officials which the Fourteenth Amendment might not itself proscribe; it is directed not at any State or state actor, but at individuals who have committed criminal acts motivated by gender bias.”60 Yet this is exactly the type of remedy that avoids the commandeering of state governments—the type of remedy adopted by the Reconstruction Congress and endorsed by Justice Bradley in his letter to Judge Woods.

None of what we have said should be construed as a wholesale rejection of the state-action doctrine. There are two other operative provisions of the Fourteenth Amendment to which the doctrine properly applies. The state action doctrine is consistent with the language and original meaning of the Privileges or Immunities and Due Process of Law Clauses. “Make or enforce any law” connotes state activity; so too does the act of depriving any person of his or her life, liberty or property without the due process of law.61

We also do not adopt the Critical Legal Studies position that the distinction between state action and omission is incoherent and normatively indefensible.62 One of us strongly utilized that distinction in making the constitutional case against a federal mandate to purchase health insurance. “In the main, persons are responsible for their actions, not for their failure to act.”63 Whatever the merits of the action / omission distinction, however, it has nothing to do with the equal protection of the laws.

The Court should acknowledge its interpretive error and accept the original meaning of the Equal Protection of the Laws Clause. It should then implement that meaning by acknowledging Congress’s Section 5 power to fill systematic enforcement gaps, even when the judiciary may be incompetent to do so, so long as the Court is satisfied from a legislative record that Congress has done this in good faith.



Legitimating Current Doctrine

We are often asked: What difference does it make which clause the Court relies on when it applies the Fourteenth Amendment to the states? We would cite the Morrison Court’s invalidation of Congress’s exercise of its Section 5 power as a serious cost of ignoring the original meaning of the Equal Protection of the Laws Clause. But there is another benefit to be gained as well: legitimizing existing doctrines that have been called into question. In particular, the recognition of a constitutional duty to protect could shore up the Court against criticism of some of its questionable-as-written yet intuitively correct criminal-procedural decisions.

Recall that the original meaning of the duty includes the provision of equal access to the remedial processes of the courts. Yet, it is clear that two sitting justices doubt whether there is any originalist case to be made for Gideon v. Wainwright.64 In Gideon, the Court held that states are required by the Fourteenth Amendment to provide with counsel indigent criminal defendants who face possible prison sentences. Dissenting in Garza v. Idaho,65 Justice Clarence Thomas (writing for himself and Justice Neil Gorsuch) stated that “the Sixth Amendment appears to have been understood at the time of ratification as a rejection of the English common-law rule that prohibited counsel, not as a guarantee of government-funded counsel.”66 The dissent did not discuss the text or history of the Fourteenth Amendment.

Justice Thomas’s omitting to discuss the Equal Protection of the Laws Clause is not really surprising. Justice Hugo Black’s opinion in Gideon does not mention the clause—his is a Sixth Amendment opinion. Yet the rule it announced is consonant with Republican concerns about the partial justice doled out by tribunals in formerly Confederate states, which resulted in the unequal protection of the laws.

We express no considered view here on whether Gideon has, all things considered, furthered the spirit of the Equal Protection of the Laws Clause. Perhaps Gideon has impeded access to justice more than it has helped, as Paul Butler has argued.67 Our point is more modest: the absence of any recognized right to appointed counsel circa 1868—much less 1791—does not foreclose Gideon as a good-faith judicial application of the original meaning of the text.

Finally, there is Miranda v. Arizona,68 which for many originalists is part of the anti-canon of judicial activism. As an interpretation of the Fifth Amendment’s guarantee against self-incrimination, Miranda seems deeply implausible. But central to the Court’s analysis is a concern with physical subjugation—specifically police violence, in the form of the “third degree.”69

The Court’s rule was designed to deter police violence by requiring police to inform all people who are interrogated while in custody that they have access to the courts and lawyers, despite their indigence. Here is the key passage in Miranda that links the rule to Gideon and thereby to access to justice:


The cases before us as well as the vast majority of confession cases with which we have dealt in the past involve those unable to retain counsel. While authorities are not required to relieve the accused of his poverty, they have the obligation not to take advantage of indigence in the administration of justice. Denial of counsel to the indigent at the time of interrogation while allowing an attorney to those who can afford one would be no more supportable by reason or logic than the similar situation at trial and on appeal struck down in Gideon v. Wainwright, 372 U.S. 335 (1963), and Douglas v. California, 372 U.S. 353 (1963).70



The empirical literature on Miranda is voluminous and conflicting.71 When one of us was a prosecutor who gave Miranda warnings to suspects himself, he came to believe that its consciousness-raising effect on the reciting officer was even more important than the effect of the recital on the suspect. Beyond that, we do not opine here on whether Miranda’s concrete consequences render it worthy of the high cultural esteem in which it is held. And, given that it is a rule of construction rather than an interpretation of original meaning, Congress could hold hearings and gather evidence on Miranda’s costs and benefits and choose to displace its rule with appropriate legislation that better serves the spirit of the Equal Protection of the Laws Clause.72 But there is more to be said for Miranda from an originalist standpoint than has traditionally been thought, thanks not to the original meaning of the Fifth or Sixth Amendments, but to the original meaning of the Equal Protection of the Laws Clause.

There are “unhappy endings” for us here too.73 Chief Justice Earl Warren’s proposition in Reynolds v. Sims74 that “the right of suffrage is a fundamental matter in a free and democratic society”75 is well supported by our originalist construction of the Privileges or Immunities Clause. We explained how the right of suffrage became a privilege of national citizenship with the passage of the Nineteenth Amendment. But we doubt that either the letter or the spirit of the Equal Protection of the Laws Clause can underwrite “one person, one vote.”76 Republican civil-rights legislation in the wake of the Fourteenth Amendment’s ratification surely did protect those exercising their voting rights from violence and intimidation. But the antisubjugation spirit of the Equal Protection of the Laws Clause is simply too attenuated from the issues of vote dilution or effective political representation.

Can “the privileges or immunities of citizens of the United States” save Reynolds? This seems doubtful. The Fifteenth and Nineteenth Amendments secure access to the ballot. We concur with the Warren Court’s decisions to ensure this access by holding unconstitutional invidious voter qualifications, including poll taxes.77 We think that the Privileges or Immunities Clause, not the Equal Protection of the Laws Clause, is the proper “hook” for enforcing the right of access once suffrage became a privilege of citizenship.

This properly protected right of ballot access is quite different from a guarantee that one citizen’s vote will carry equal weight to that of a citizen in another congressional district, or that one citizen’s representative will be subject to the requests and suggestions from the same number of constituents. As the second Justice John Marshall Harlan pointed out in his Reynolds dissent, as of 1961, the constitutions of 80 percent of the states recognized bases of apportionment other than geographic spread of population.78 Simply stated, “one person, one vote” was not deeply rooted in the nation’s history and traditions when Reynolds was decided, nor was any underlying right to effective voting power that it was designed to secure.

True, today nearly every state measures equalization by the total population of state and local legislative districts.79 But states have been required to do so since Reynolds by Reynolds. This development in the positive law has therefore not been the product of state deliberation, experimentation, and gradual convergence. Today, one-person, one-vote enjoys widespread public support. States are free to recognize a right on the part of citizens to have a representative who is subject to the requests and suggestions of the same number of constituents as a citizen of a neighboring jurisdiction.80 Judicial intervention is largely unnecessary.

But public-opinion polls, or speculations about the outcome of a hypothetical amendment process, should not determine whether states are constitutionally compelled to recognize a right as fundamental. The Court’s ruling in Reynolds deprived us of the knowledge we need to find that representation based on “one-person one-vote” has become a fundamental right or privilege of national citizenship. Such is the epistemic price for judicial overreaching in advance of a right becoming deeply rooted enough over time to be a privilege of national citizenship.

This allows us to stress a broader point about our fourth category for identifying privileges or immunities of national citizenship. A right cannot be said to be entrenched if its existence is solely a result of the Supreme Court’s insistence on its recognition. When the Court does that, it deprives us of the knowledge that is needed to find a right to be deep-rooted in the nation’s tradition or history. This remains true regardless of how old that judicially created right may be.

On the other hand, we do not deny that a right can become deeply rooted as a result of a longstanding judicial precedent. The problem is knowing if this has happened. There is one obvious way to discover this. The Supreme Court should reverse its precedent on the ground that it was wrongly decided. If the right it previously protected has subsequently become deeply rooted, we can expect an Article V constitutional amendment to be swiftly enacted to renew it.

We are mindful of the difficulty of obtaining Article V amendments. But when there is truly a national consensus on fundamental matters—such as the rights of eighteen-year-olds to vote—Article V amendments are still possible, even likely. The adoption of the Twenty-Sixth Amendment in 1971 is evidence of this. When that occurs, a right would immediately qualify as a privilege or immunity of national citizenship under our third criterion—namely, enumeration in the federal Constitution after 1868.



Lingering Concerns and Further Implications

We now turn to the objection to our approach that is most likely to be made by fans of the current doctrines applying the Equal Protection of the Laws Clause: What happens to a century’s worth of jurisprudence that generally forbids arbitrary discrimination, regardless of whether there are natural life, liberty, or property rights to be protected?81 An “equal protection” jurisprudence that subjects certain kinds of discrimination to “heightened” scrutiny while relegating others to rational-basis review?82 An “equal protection” jurisprudence that is expressly concerned with invidious intentions?83 Does all of this black-letter equal protection law have to go?

No, it does not. A great deal of it may be relocated to other clauses. Adopting the original meaning of the Privileges or Immunities and Due Process of Law Clauses would yield much of the benefit of the Court’s current nonoriginalist equal protection doctrine. Recall from Part I that the Privileges or Immunities Clause secures all citizens equally against arbitrary discrimination with respect to their civil rights. This includes not only natural rights, but civic-equality rights as well. With respect to citizens, the Privileges or Immunities Clause can easily do most of the work of preventing discrimination that does not implicate natural rights, owing to its concern with civic equality.

As we showed in Part II, the Due Process of Law Clause supplements this work by ensuring that every person has equal access to a judicial tribunal in which legislative acts can be assessed to determine whether they are proper exercises of state police power or are instead arbitrary. Just as the Privileges or Immunities Clause establishes unstratified citizenship with respect to rights of national citizenship, the Due Process of Law and Equal Protection of the Laws Clause establish unstratified personhood with respect to natural rights.

To be sure, the Venn diagram overlap between rights against discrimination that are secured by the Privileges or Immunities Clause and those that are secured by the Equal Protection of the Laws Clause will not be perfect. But while citizenship may have its distinctive privileges, our reading of the Equal Protection of the Laws Clause, together with our reading of the Due Process of Law Clause, will not leave noncitizens at the mercy of citizens’ arbitrary preferences.

Furthermore, nothing in the Constitution bars certain privileges from being extended to noncitizens through the democratic process. This last avenue for rights creation is often lost in discussions of judicially enforceable constitutional guarantees. Realistically, it is from such statutes that most of our legal “entitlements” now come.

What about the “tiers of scrutiny” approach of current equal protection doctrine? What if we are right that the Equal Protection of the Laws Clause bars any and all failures by states to protect persons from violations of their rights by state and nonstate actors alike? Does it then follow that the tiers of scrutiny must collapse and that disparate-impact analysis must replace discriminatory-intent analysis? It does not. The inherent limits of the judicial power remains a constraint on what courts may do to enforce the clause.

As we noted in discussing due process of law, the tiers of scrutiny might be justified as heuristics that simplify and improve the overall accuracy of judicial decision-making. With regard to “the equal protection of the laws,” tiers of scrutiny might focus attention on those forms of discrimination that are easiest for judges to identify.84 Likewise, the current focus on intentional discrimination may be justified on the ground that states draw distinctions and allocate resources in “disparate” but justified ways all the time. Those distinctions / resource allocations for which there is evidence of invidious intent are appreciably more likely to be unjustified in respect of proper means–ends fit.

All heuristics are imperfect. And even heuristics that are well adapted to their environment for a time may later become maladaptive. But as revisable constitutional constructions, the tiers of scrutiny and the discriminatory intent requirement should not be rejected out of hand. Not at least until we are confident about whatever might replace them.

We draw the line, however, at the Court claiming that the Equal Protection of the Laws Clause mandates tiers of scrutiny or requires discriminatory intent. As a matter of original meaning, it does no such thing. Both are merely judicially created, and revisable, constitutional constructions that may or may not be the best way to implement the original meaning of the text. (The theoretical distinction between interpretation and construction makes this easier to appreciate.)

Finally, we earlier explained why the Court was wrong to foreclose Congress from enforcing the clause in ways that the Court believes are outside the competence of the judiciary. Given the outsize role that the courts play in our constitutional culture, we think the Supreme Court should prophylactically affirm that it is “under-enforcing” a provision for institutional reasons.85 Otherwise, state legislators and members of Congress likely will assume that they too cannot enforce the provisions in ways that are within the competence of legislatures. Without judicial endorsement, the public is likely to share in that assumption.



By claiming that states have no constitutional duty to protect people against private violence, the Court abdicated its own duty to give effect to the letter and the spirit of the Equal Protection of the Laws Clause. By attributing an erroneous original meaning to the text, it also undermined the legitimacy of originalism itself. The Court can qualify its more sweeping pronouncements about the Constitution’s indifference to civil-rights violations by nonstate actors without compromising its judgment about institutional competence—and it should do so. The Court can do much better by the Equal Protection of the Laws Clause without doing much more than it has already done.




 



Conclusion



The Fourteenth Amendment in Full


JUSTICE ANTONIN SCALIA’S RESISTANCE to efforts to revive “the darling of the professoriate”—his derisive term for the Privileges or Immunities Clause—has been attributed to his concern that the clause might be invoked by judges to secure “unenumerated” rights that he deemed illegitimate.1 We suspect he did have this concern. But we also think something else was going on.

At oral argument in McDonald v. City of Chicago, Justice Ruth Bader Ginsburg asked Alan Gura, counsel for the petitioners, what test ought to be used to identify the “privileges or immunities of citizens of the United States.” Gura replied that the Privileges or Immunities Clause is “not a free-flowing license, necessarily, for judges to announce unenumerated rights. However, to the extent that we have unenumerated rights which the framers and ratifiers didn’t literally understand, they nonetheless left us guideposts that we can.…”

At that point, Justice Scalia interjected: “Well, what about rights rooted in the traditions and conscience of our people? Would—would that do the job?” When Gura agreed it would, Scalia responded, “That happens to be the test we have used under substantive due process.”2 This exchange came moments after Scalia had asked Gura why he was “asking us to overrule 150, 140 years of prior law, when—when you can reach your result under substantive due [process].”

The reader who has read this far might wonder whether Justice Scalia’s point is applicable to our entire Section 1 project: So what? So what if the Supreme Court’s Fourteenth Amendment doctrine isn’t perfect? Don’t we have basically the same level of constitutional protection that the original meaning of the clause provides? (And where we do not, isn’t that for the better?) Isn’t this project of exclusively academic interest?

We think not, for two fundamental reasons. The first relates to what Richard Fallon calls “sociological legitimacy”—that is, whether a particular legal regime or institution is perceived as “deserv[ing] respect or obedience” and people who live under it have “a further disposition to obey the law for reasons besides self-interest.”3 Sociological legitimacy does not depend on an independent moral appraisal of what people ought to think—it depends only on what they do think.

Tara Leigh Grove has documented that the sociological legitimacy of the federal judiciary cannot be taken for granted. This is so even in a nation where the Supreme Court reliably polls ahead of the other branches of the federal government.4 At least part of the Court’s sociological legitimacy is a function of public perception that it is applying the law rather than something else.

If that is right, then it is risky for the Court to stand by decisions and doctrines about which little if anything positive can be said on the legal merits. The risk might be worth taking in cases of extreme moral urgency.5 But it is difficult to perceive any moral urgency that could underwrite continued adherence to the Slaughter-House or Civil Rights Cases. If anything, given the consequences of those decisions for civil rights, the moral imperative would seem to run in the other direction.

The second fundamental reason for the importance of this project relates to what Fallon labels “moral legitimacy.” A legal regime is morally legitimate if and only if it provides those who live under it with adequate assurance that its outputs are reasonably just.6 The assurance that underwrites moral legitimacy is not an on-and-off switch, something you either have or you do not. Moral legitimacy is a matter of degree: exactly how much assurance does a constitution provide that its outputs are reasonably just?

Having said this, below a certain—though unquantifiable—threshold, a regime can be said to be morally illegitimate. This occurs when the way a law is made or enforced does not warrant the probabilistic belief that law enforcement is more likely to be just than unjust. A morally legitimate system is one that is above the probabilistic threshold; an illegitimate system is one that is below.

Finally, when it comes to providing assurance that laws restricting liberty are just, moral legitimacy can be greater for some—say, propertied white males—lesser for others—say, white women, free Black people, and Native Americans—and for still others nonexistent—say, Black people held in bondage. As a result, the laws that result from the law-making process provided by the Constitution can bind some in conscience but not others.

We stress that the moral legitimacy of a legal regime is not a function of the intersubjective agreement or perception that dictates the existence of sociological legitimacy. It is a function of moral and institutional reality. A legal regime may be perceived as morally legitimate when it is not actually so, or vice versa. Social movements utilize arguments about moral legitimacy to affect sociological legitimacy—the perception of legitimacy. That is what happened to what was the biggest moral flaw of the Constitution at the Founding.

We have discussed the intra-abolitionist split between William Lloyd Garrison and Wendell Phillips, on the one hand, and Lysander Spooner, William Goodell, and Frederick Douglass, on the other. That debate concerned the moral legitimacy of the antebellum Constitution. Garrison and Phillips’s proslavery reading of the Constitution led them to deny that abolitionists could in conscience take an oath to follow the Constitution, a document they set on fire during their rallies. Spooner, Goodell, and Douglass’s antislavery reading of the Constitution led them to disagree.

We said that Spooner’s interpretive methodology—soon adopted to great effect by Douglass—most closely resembles modern public-meaning originalism. Salmon Chase and the Republicans adopted Spooner’s originalist interpretive approach. But their “freedom national, slavery local” interpretation of the constitutional text lay somewhere between the Garrison / Phillips covenant-with-hell reading and Spooner’s heroic reading.

The “freedom national” aspect of the Republicans’ interpretation enhanced the moral legitimacy of the Constitution. On its originalist interpretation, the federal government had the power to abolish slavery in the District of Columbia, in the territories, and on federal enclaves. On its originalist interpretation, free states had the power to protect their Black citizens from being unjustly seized by slave catchers. Finally, as Sean Wilentz has documented, the text of the Constitution—with its careful use of euphemisms to refer to slavery—studiously refused to endorse the concept of property in man.7 For those who held to this originalist interpretation, the Supreme Court’s ruling in Dred Scott was a shock to the system, hastening the rise of the Republican Party.

On the other hand, the “slavery local” aspect of the Republicans’ originalist interpretation implicitly conceded that Garrison and Phillips were correct about the antebellum Constitution being deeply morally flawed. The original meaning of the original Constitution not only left states generally free to exercise arbitrary power in the form of slavery within their borders. It also left slavery better protected than it was prior to ratification. These features of the Constitution profoundly undermined its moral legitimacy and needed to be changed.

After the Emancipation Proclamation, Republicans were right to think that, for slavery to end as a constitutional matter, the Constitution itself needed to be amended to change its original meaning. In the face of terrorist resistance and the perpetuation of white supremacy through state law by recalcitrant Southerners, John Bingham was also right to perceive a “want” of power in the federal government that needed to be supplied notwithstanding the Thirteenth Amendment. The moral legitimacy of the Constitution thus required a Fourteenth Amendment.

The text of Section 1 of the Fourteenth Amendment, for which Bingham was largely responsible (with an assist from Jacob Howard), can be understood as a series of promises that must reliably be kept, for the sake of the Constitution’s moral legitimacy:


	The Citizenship Clause promises full national citizenship to all those who meet its disjunctive criteria of birth or naturalization and who are subject to the jurisdiction of the United States.

	The Privileges or Immunities Clause promises unstratified citizenship for all citizens, with a foundation of fixed civil rights on which subsequent generations can build and expand—but which they cannot destroy.

	The Due Process of Law Clause promises to all persons within our territory that their natural rights to life, liberty, and property, the security of which justifies state power, will not be arbitrarily restricted by states.

	The Equal Protection of the Laws Clause promises these same persons that states will not merely refrain from violating their natural rights but will actively protect them from private actors.



Those promises are expressly backed with the muscle of the federal government: the judiciary, Congress, and the executive (where necessary to enforce the judgments of the former or execute the laws of the latter). Section 1 is enforceable by the federal courts when a proper case or controversy is before them. Section 5 altered our federalism to empower Congress to take action when the states fail to heed these injunctions. Republicans repeatedly used this power to combat both state action and inaction. Our experience both before and after the Civil War showed that federalism’s revision—though not obliteration—was necessary to curb the exercise of arbitrary state power.

Our answer to the “so what” questions is this: it is simply not the case that the Court’s current Fourteenth Amendment doctrine gives us everything that the original meaning of the Fourteenth Amendment promises. Those promises have been broken time and again over the course of the past century and a half, starting soon after the amendment’s adoption. We are happy to concede that some of the moral costs of these broken promises have been mitigated by shifting some of the work of the Privileges or Immunities Clause to the Due Process of Law and Equal Protection of the Laws Clauses. But this shift has been incomplete and has come at the cost of interpretive fidelity, which imposes additional costs beyond depriving us of the Fourteenth Amendment in full.

Enhancing the moral legitimacy of the Constitution has been offered to justify departing from its original meaning. But departing from that meaning to enhance moral legitimacy in some important respects has undermined it in others. As a result, the overall moral legitimacy of the Constitution has suffered a net loss.

Putting the “so what” questions aside, there is another objection that concerns the moral legitimacy of the Constitution as we read it. We have shown that the meaning of “privileges or immunities of citizens of the United States” is not obscured as if by some impenetrable “inkblot.”8 The evidence we have surveyed demonstrates that these rights were not whatever states say they are; they were not all and only those rights that Republican members of the Thirty-Ninth Congress would agree among themselves to include on a list of such rights; nor were they all and only enumerated rights. A privilege or immunity of US citizenship was a civil right of one of two kinds: (1) a positive-law protection or specification of a natural right; or (2) a state-created good that was widespread, entrenched, and deemed central to citizenship.

Yet this positive-law approach to identifying privileges and immunities might seem worrisome to those who share the Reconstruction framers’ widespread belief in rights that originate—following the words of the Declaration—in “the laws of Nature and of Nature’s God.” Could not a stable national consensus be reached around slavery, or torture, or any number of natural-rights-violating practices? Does not our approach hold that whatever the national community says is right for long enough becomes the law—regardless of its moral merits? Is this not a species of moral relativism? As natural-rights adherents ourselves, we have four responses to these worries.

First, it’s critically important to distinguish ontology from both epistemology and political philosophy. Ontology is the study of what is. Epistemology is the study of our knowledge of what is—how we arrive at justified, true beliefs. And political philosophy is the study of what form of government is desirable. The ontology of the rights to life, liberty, and property—what they are—does not dictate how we come to know what forms they ought to take in civil society or how governments ought to secure them. In particular, the fact that natural rights preexist the formation of government and provide criteria by which to evaluate its actions, as we believe, does not foreclose the possibility that the best way to discover these rights is to consult our legal history and deeply rooted traditions.

Second, this is not just our opinion. It is demonstrable that the framers of the Fourteenth Amendment (1) ontologically believed that life, liberty, and property rights were natural; (2) epistemologically looked to widespread, entrenched practices to determine how best to secure natural rights; and (3) political-philosophically considered it necessary to positively entrench those practices via a constitutional amendment that supplied federal power hitherto wanting.

Whatever the merits of deducing privileges and immunities from some set of natural-rights axioms rather than inducing them from what experience had shown to be effective in securing natural rights, Republicans in the Thirty-Ninth Congress overwhelmingly did the latter. Natural-law lawyers may take issue with this. But they cannot enlist Bingham, Howard, or even Charles Sumner as allies.

Third, because the Fourteenth Amendment fixed a floor of natural-rights-securing civil rights, it made it impossible for a future national consensus to constitutionalize slavery, torture, and the like, absent a constitutional amendment. The “absent a constitutional amendment” qualifier might seem unacceptable to some because it apparently concedes that a supermajoritarian consensus could legalize evil. On our natural-rights-informed theory of moral constitutional legitimacy, however, any such amendment would call into question the legitimacy of the entire constitutional regime—as did the slavery provisions of the original Constitution. In any event, whatever one thinks about the ancillary issue of the constitutionality of evil amendments, it has no bearing on anything we have uncovered concerning the letter or spirit of the Fourteenth Amendment.

Fourth and finally, suppose that the framers of the Fourteenth Amendment made epistemic and political-philosophical errors in securing the natural rights retained by the people. Suppose that natural rights would be better identified and better protected if, for example, the Fourteenth Amendment gave federal judges free reign to identify and enforce natural rights as they saw fit. (For the record, we do not believe this would be the case.) We are unaware of any natural-rights devotee who is not also of the belief that public officials who ascend to office under a reasonably just constitution, and who take an oath to uphold it, incur a defeasible moral obligation to follow the higher positive law of the Constitution (even as they may disagree about what that law is). And this consensus would include even those who, like Lysander Spooner, question the legitimacy of government itself.

Together with natural-law proponents Jeff Pojanowski and Kevin Walsh, we think that public officials should “adopt a strong, presumptive moral obligation to respect the authority of positive law in a reasonably just legal system.”9 Originalism itself represents such a commitment to the higher positive law of the Constitution. The approach to rights-identification and rights-implementation employed by the framers of the Fourteenth Amendment may or may not have been optimal. But we very much doubt that adhering to it will generate outcomes so morally bad as to release officeholders from their promissory obligation to follow the law.

To return to the importance of our project, the positivist commitment to the higher law of the Constitution is also why we need to get that positive law right. Misunderstanding the meaning of that higher law has undermined, in the minds of some, the legitimacy of enforcing the personal guarantees in the first eight amendments and elsewhere in the Constitution against the states. It has undermined the due process of law’s commitment to a judicial process that evaluates the substance of state laws to ensure their fit with a proper legislative end. And this misunderstanding of what is misleadingly called “substantive due process” has also encouraged Supreme Court justices to privilege and enforce their own conception of rights, regardless of whether they are deeply rooted in our nation’s tradition and history.

Lest there be any doubt, we adhere to the Founders’ and Framers’ conception of natural rights.10 A constitution is morally illegitimate if, when followed, it fails to systemically and adequately protect rights that can be derived from a theory of human nature and the conditions under which human beings can flourish in society with others. The laws authorized by such a constitution do not merit even a prima facie duty of obedience. At most, obedience may be justified as a means of avoiding the consequences of disobedience.11

Despite this, we do not believe that the Constitution should be read to protect natural rights when its original meaning does not bear that interpretation. We resist the modern tendency to justify methods of interpretation based solely on whether they produce normatively attractive results. We need to identify an interpretive method that will accurately determine what the law is before we can figure out what public officials ought to do about it.

“Show us your results and we will tell you whether we ‘buy’ your method of interpretation” does not accomplish this. Still, we are well aware of this reaction among both academics and the public. For this reason, we have refrained from reciting too many results of our interpretation of the original meaning of the Fourteenth Amendment. But that is not our only reason for such avoidance.

For one thing, originalists can disagree in good faith both over original meaning and over how best to put that meaning into effect. For another, many outcomes are determined by construction, not interpretation. We think greater agreement can be reached on the original meaning of the text if we are not overly distracted by our disagreements over how to apply that text in particular cases.

Besides, in many, if not most, cases, we do not start with normative priors. In such cases, we need an interpretive method in which we are confident to position us to identify the law. To the extent that results matter here, it is in the sense that an interpretive method must equip us to distinguish law from not-law. We think theoretical arguments in favor of originalism such as those we offered in the Introduction, not whether originalism produces outcomes that fit one’s normative priors, are the better way to gain this confidence.

Moreover, we might be induced to adjust our normative priors when they are undercut by an interpretive methodology we think is sound. In a pluralistic society, there are normatively compelling reasons to accept reasonably just rules for coordinating social activity that do not require compliance with every feature of any particular moral theory. This is an important part of why we value the rule of law.

An interpretive method that gives us less of what we might normatively want than a rival method in a given case might appear normatively deficient until we recognize that it is more likely to promote the rule of law in a pluralistic society than its rival. Such rule of law itself can be more normatively valuable to us than any particular result. Whether this is true will depend on the substance of any particular constitution, when accurately interpreted.

Have we practiced what we preach? Has our interpretive methodology led us to conclusions that are at odds with our own expectations? For sure. Our research led us to several significant conclusions about original meaning that conflicted with what we expected to find. For example, we started with a natural rights, not a positive-law conception of privileges or immunities; we began with the working hypothesis that the equal protection of the laws applied solely to their enforcement by state executive branch authorities; and we did not think that Congress’s Section 5 powers allowed it to do what the courts could not. But the evidence took us elsewhere.

These and other departures from our previous views, in turn, have led us to favor some results as constitutional that we might previously have thought were not, and vice versa. In other words, our methodology has affected our normative priors. We do not today hold the same set of “right results” we held before embarking on this project.

Nevertheless, we confess that we started this project in the hope that the original Fourteenth Amendment would have something normatively good to offer Americans today—something superior to the Supreme Court’s reading. We suspect that no one can embark on such a project without hopes and fears about what one will uncover. Readers can decide for themselves whether we have discovered more “happy endings” than the evidence can bear. And whether they have a method that will systematically outperform ours.12

We conclude by expressing our gratitude for the hard work and personal sacrifices that made Section 1 as good as it is, and the Constitution far better than it was at the Founding.

We are grateful to neglected antislavery constitutionalists like Lysander Spooner, Joel Tiffany, and Frederick Douglass for their work in developing the key concepts that comprise Section 1: Republican citizenship, the privileges or immunities adhering to that citizenship, and the due process of law and equal protection of the laws to which all persons are entitled. And we are grateful to them for explaining and refining originalist methodology a century and a half before that label was invented.

We are grateful for the antislavery activism of countless citizens of the United States who are unknown to history but who fought to secure their own republican citizenship—and ours—as a constitutional right in a fight that tragically continued for a century after that citizenship was formally enshrined in the text of the Constitution.

We are grateful to the hundreds of thousands of Americans who gave their lives in a bloody war that ended the scourge of slavery and made possible a new birth of freedom; and to President Abraham Lincoln for leading that fight and doggedly insisting on the Thirteenth Amendment to secure the fruits of victory in our higher law.

We are grateful for the work of the Fourteenth Amendment’s framers, such as John Bingham and Jacob Howard, whose names deserve to be as well known as the Framers of the 1788 Constitution; to the congressional Republicans who strove to implement the amendment in the face of massive and often violent resistance with a series of civil-rights acts that help us today to identify its original meaning; and to President Ulysses Grant for his battle to suppress domestic terrorism against American citizens.

We are grateful for the work of lesser-known figures such as Victoria Woodhull and Ida B. Wells, whose powerful arguments on behalf of women anticipated a national consensus around voting rights that they did not live to see. Their efforts succeeded in expanding the privileges of citizenship to include the right of suffrage.

And we are hopeful that the Fourteenth Amendment—“the gem of the Constitution”—will one day shine undiluted.
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