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Preface

The first edition of Free is Beautiful: Why Catholics should be libertarian was published in 2012, a time of great excitement in the liberty movement. Ron Paul was making a second run for the Republican party nomination for president. Many were coming to the movement, which continues to grow. This includes many Catholics who have been drawn by the deep respect that libertarians pay to individual human dignity and free will.
Free is Beautiful was meant to be a short introduction to the libertarian philosophy for orthodox Catholics, showing the (perhaps unexpected) harmony between Catholic teaching and the principles of liberty. Since the publication of the first edition, the need for this expanded, updated edition has become increasingly apparent.
Chapters 3 and 4 have been added to present a more thorough examination of the scriptures and Church teaching as each relates to liberty and the state. Biblical verses often cited to support an unthinking devotion to the state—such as Romans chapter 13—get a closer look within a broader context, enough to make anyone reconsider the duty to any ruler or government.
Since the first edition, I have also had the opportunity  to consider the arguments of Catholic opponents of a voluntary society. Chapter 9 is devoted to answering those objections. Chapter 14 examines the progress of human freedom in the western world, a fitful, yet persistent movement of increasing liberty. 
The rest of this expanded, updated edition has been supplemented throughout, including closing thoughts on liberty and the burden of responsibility each of us owes to our neighbor.
Randy England
December 8, 2018
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Chapter 1 

What is Libertarianism?

The non-aggression principle
Don’t hit. It’s one of the first rules we learn as toddlers. Don’t hit. Keep your hands to yourself. And when someone starts crying and mother investigates, each rushes to be the first to say, “He hit me first!”
The basic wrongness, the offensiveness, the immorality of deliberately harming others is so ingrained in our nature as to be undeniable. This goes so deeply—as the saying goes—that even a dog knows the difference between being tripped over and being kicked. When every religion condemns the initiation of violence, we find near-universal agreement, even among people of no religion.
We do not want people to harm us; so we easily grasp this corollary to the golden rule: Do not do unto others that which we would not want done to ourselves.
In Tobit 4:15 we read: “And what you hate, do not do to anyone.” The Golden Rule itself is positively stated: "whatever you want men to do to you, do also to them”[1] and “Love your neighbor as yourself.”[2]
At the simplest level, we see that it is wrong to initiate violent force against another person. Known as the non-aggression principle, this idea prohibits the initiation of physical force (or the threat of force) against people or property. The use of force is only legitimate in defense of life or property. It is a small rule, but still a minimum standard of conduct, without which there can never be peace.


Violence: the essence and engine of the state
“What essentially sets a nation-state apart,” declared candidate Barack Obama, is that it has a “monopoly on violence.” Clearly, Obama was referring to aggressive, not defensive, force for the use of defensive force is never limited to government. We all retain that right by nature.
Only government routinely uses aggressive force (whether actual or merely threatened). The threat of violence compels the payment of every tax, and ultimately, whatever behavior it desires of the people. The use of aggression to compel obedience is the essence of the modern state.
Under most circumstances, everyone agrees it would be wrong for Joe to take money from his neighbor Bill. Joe would not dream of stealing Bill’s money; he knows it is wrong, and he also knows he could get punished for stealing.
But would it make any difference if Joe can convince twenty other neighbors to gang up and take the money from Bill and give it to Joe? No? What if hundreds or thousands of people get together and demand the money? What if they call themselves a government? What if they make a law to take Bill’s money?
Obviously, if the government takes Bill’s money, it doesn’t call it theft—it calls it taxation. We have had millennia to become accustomed to the idea that if enough people agree to initiate force against others, that force becomes legitimate. We never stop to consider that the same act committed by an individual would be condemned and severely punished.


How does individual crime become acceptable when committed by the community?
If a thousand people each own one acre of land and they cooperatively combine their land, then together they have one thousand acres. Not two thousand acres, not even 1001 acres. No one would pretend otherwise.
If a thousand people each have the right to defend their own lives and property—with violence if necessary—then those same thousand have the right to cooperatively combine with each other to defend all their lives and property.
But here’s the rub:
When a thousand people organize in the use of defensive force they become far more effective in protecting themselves, but further, they cannot fail to notice that in wielding a thousand-fold power, they can do a lot more than just defend themselves. They can make anyone in the neighborhood do whatever they want. How can this happen? Can the group acquire a right that never belonged to any individual in the group?
Frédéric Bastiat was a 19th-century French political economist who argued that man is above government: “It is not because men have made laws, that personality, liberty, and property exist. On the contrary, it is because personality, liberty, and property exist beforehand that men make laws.”[3]
Bastiat wrote that while man is over the law, he cannot confer on the law more power than any individual possesses. One cannot give what he does not possess. If a thief gives you money that he has stolen, you obtain no right in that money, for he cannot give you a right he does not possess. Likewise, government becomes illegitimate when it pretends to possess authority it has not been given. Bastiat argued that the use of force must therefore be strictly limited:
The law is the organization of the natural right of lawful defense; it is the substitution of collective for individual forces, for the purpose of acting in the sphere in which they have a right to act, of doing what they have a right to do, to secure persons, liberties, and properties, and to maintain each in its right, so as to cause justice to reign over all. . . . So long as personal safety was ensured, so long as labor was free, and the fruits of labor secured against all unjust attacks, no one would have any difficulties to contend with in the State.[4]

 
As noted earlier, when a government is given the power of a thousand people—or a billion—for their defense, the urge to use the power is irresistible. This sets the stage for government’s initiation of force whenever necessary to accomplish its ends, not because it is right, but because it can.


Doing evil that good may result
We tend to approve of government when it punishes or interferes with things we dislike. Likewise, we are unhappy when it acts contrary to our likings. Setting aside those actions of government of which we do not approve, pretend for a moment that every nickel government spends meets our personal approval. Imagine a government so well behaved that all its projects are good. Unless that government has learned how to function on voluntary contributions, it will still need to threaten violence upon its residents to raise the money to pay for all that goodness.
Some cling to the fantasy that in the United States we pay our taxes voluntarily, that we consent to pay for services we all need. Others see the state as a robber, but 19th-century abolitionist Lysander Spooner says no, the state is not a mere robber. Indeed, the state is worse than a thief:
The fact is that the government, like a highwayman, says to a man: Your money, or your life. And many, if not most, taxes are paid under the compulsion of that threat.

The government does not, indeed, waylay a man in a lonely place, spring upon him from the roadside, and, holding a pistol to his head, proceed to rifle his pockets. But the robbery is none the less a robbery on that account; and it is far more dastardly and shameful.

The highwayman takes solely upon himself the responsibility, danger, and crime of his own act. He does not pretend that he has any rightful claim to your money, or that he intends to use it for your own benefit. He does not pretend to be anything but a robber. He has not acquired impudence enough to profess to be merely a “protector,” and that he takes men’s money against their will, merely to enable him to “protect“ those infatuated travelers, who feel perfectly able to protect themselves, or do not appreciate his peculiar system of protection. He is too sensible a man to make such professions as these. Furthermore, having taken your money, he leaves you, as you wish him to do. He does not persist in following you on the road, against your will; assuming to be your rightful “sovereign,” on account of the “protection” he affords you. He does not keep “protecting” you, by commanding you to bow down and serve him; by requiring you to do this, and forbidding you to do that; by robbing you of more money as often as he finds it for his interest or pleasure to do so; and by branding you as a rebel, a traitor, and an enemy to your country, and shooting you down without mercy, if you dispute his authority, or resist his demands. He is too much of a gentleman to be guilty of such impostures, and insults, and villainies as these. In short, he does not, in addition to robbing you, attempt to make you either his dupe or his slave.[5]

 
No matter how saintly a government behaves in other matters, none forsake the use of force as a means of accomplishing the “good.” So the “good” government—which never initiates violence except to finance its good-deed-doing—finds itself making the moral choice condemned by St. Paul: that of doing evil that good may come of it.[6]
In his 1993 encyclical, Veritatis Splendor, Pope John Paul II set out the criteria for making right moral decisions. While it is important to consider good intentions and good results, neither of those criteria justify an evil action:
Let us say that someone robs in order to feed the poor: in this case, even though the intention is good, the uprightness of the will is lacking. Consequently, no evil done with a good intention can be excused.[7]

 
If aggression is evil, might it be a necessary evil?—a concession, perhaps—in view of our fallen human nature? There seems little place for such a view. If good intentions or results do not justify wrongful actions, then there can be no necessary evil. Even if there were such an exception, one might expect such aggression should be minimized.
The trend, however, is exactly the opposite: People demand more regulations, more taxes, more laws, and more punishment. The United States has the highest rate of imprisonment on the planet. We might ask, how can a “free” country—with 5 percent of the earth’s population—incarcerate almost one-fourth of the world’s inmates?
Government, left to itself, cannot even recognize the evil, let alone ask how much is necessary, for it is never satisfied. Government never has enough control, enough power or enough money. If the book of Proverbs had been written in our day, one suspects government would have been added to the proverbial list of things that never say “enough!”
Sheol, and the barren womb, Earth that is never satisfied with water, And fire that never says, “Enough.”[8]

 
The analogy is apt, as every complaint or irritation must be resolved by government while our rulers pile up more coercive laws with every passing year. It is never enough, and no one is happy because people want different things. Not everyone can have his way, but even when legislators do agree, they are not inclined to repeal laws that are not working. Instead, they multiply the laws and consign any lingering bits of liberty to the fires of regulatory hell.


A libertarian view of politics
Left, right, liberal, conservative. We disagree on so many things, yet in politics, both sides are really fighting for one thing. Every political party has a “platform” that is an outline of the society its members desire to bring about (if only the voters would put them in power). If the Democrats or Republicans are not attractive, there are others, such as the Greens or the Constitution Party. On the surface, these parties seem different in their goals, but from the standpoint of a libertarian, they are really after that one thing.
The goal of each group is to enact its own agenda as the law of the land. To most people, the purpose of an election is to determine which half of the people should hold the whip and which half should feel its sting. No matter which side we take, we cannot imagine not wanting to carry the whip.
◆◆◆
 
After the political parties, consider the actual politicians that the voters elect. They would seem to be of two varieties (or perhaps a mixture of the two). First, there are the crooks, who would manipulate the laws to favor themselves and a few close friends. These are mere thieves and knaves, motivated by greed, fame and personal power. We might object that not every office seeker is moved by such low motives at the outset, but who doubts these motives kick in once the ruler is elected?
The trouble is, the greedy politician is less a menace than the high-minded one. He is only a thief, loving his own pleasure, but caring little about how I manage my life, as long as I serve and feed the state. There is a strong case, that the political do-gooder—however honest—is the more dangerous. C.S. Lewis observed:
Of all tyrannies, a tyranny exercised for the good of its victims may be the most oppressive. It may be better to live under robber barons than under omnipotent moral busybodies. The robber baron’s cruelty may sometimes sleep, his cupidity may at some point be satiated; but those who torment us for our own good will torment us without end for they do so with the approval of their own conscience. They may be more likely to go to Heaven yet at the same time likelier to make a Hell of earth. This very kindness stings with intolerable insult. To be “cured” against one’s will and cured of states which we may not regard as disease is to be put on a level of those who have not yet reached the age of reason or those who never will; to be classed with infants, imbeciles, and domestic animals.[9]

 
Henry David Thoreau encapsulated this idea when he wrote: “If I knew for a certainty that a man was coming to my house with the conscious design of doing me good, I should run for my life.”[10]
Whatever their motives, the politicians and those who whisper in their ears view the law as the means to get what they want. One side wins what the other loses. One man is robbed while another is given the proceeds. Whether from greed or misguided benevolence hardly matters, only that freedom is lost whichever side wins.
Libertarians do not see the political spectrum as left and right, liberal and conservative. They view it as a scale with freedom on one end and totalitarianism on the other.
Libertarians who take the non-aggression principle seriously view state aggression as lacking moral legitimacy. While rejecting violence as a solution, they embrace the goal of eliminating any authority that relies upon the initiation of force to accomplish its ends.
Libertarians are not individualists in the sense of doing whatever they want, whenever they want, all the while claiming the right to be left alone. Indeed, we have little control over how we are treated by others. Our starting point must always be the respect that we extend to others.
Ours is not a selfish individualism, but instead a living out of the golden rule; to love one’s neighbor and to treat him as we would like to be treated ourselves, even if we disagree with the way he lives his life.
The libertarian preference for voluntary solutions—instead of state coercion—has a real, but limited, appeal. Some people take a live-and-let-live approach when it comes to certain vices such as sexual immorality or the use of controlled substances. Others are more likely to value economic freedom, freedom of religion and of association. Each one wants his own pet freedoms to ring, yet will not abandon the use of state coercion to discourage the sins of his neighbor.


The Labels of a Libertarian
Sometimes it makes my head hurt to think about the labels used by libertarians. I am a libertarian. By that, I mean I oppose the initiation of violence by anyone, including the government.
When it comes to achieving this objective, I agree with Jeffrey Tucker:
I’m interested in only one thing: progressive reductions of the role of all government power in people’s lives all the way to zero if possible. Whatever brings that about, in whatever sector it happens, and whether it happens slowly by steps or all in one fell swoop, I’m for it. I really don’t care who or what makes a contribution to this end or how it comes about, so long as it is ethical and it actually achieves the aim of human liberation, the mother of all progress, order, and higher civilization.[11]

Of course, we may make common cause with small-government conservatives, constitutionalists or the many varieties of minarchists (meaning “minimal rule”), but ultimately, their political goals are only pit stops along the way to a free society.
Other libertarians prefer to describe themselves as “voluntaryists,” a perfectly good term used to convey the idea that people’s interactions should be voluntary and free from government force. It’s too bad most people–quite understandably–confuse voluntaryism with volunteerism. Despite this confusion, I find myself using it more and more, because it is entirely accurate and it is free of the historical baggage associated with other terms.
Anarchism
Other libertarians go all out and proudly embrace the “anarchist” label, ignoring all the negative, socialist and violent associations that have been attached to that name for over a century. If that was the only problem with the term “anarchism”, it might be redeemed, but there are other difficulties. Old terms are often worth salvaging, but what makes anarchism particularly prickly are the many socialists, communists and other unredeemed statists that cluster like barnacles to the ship of anarchy.
These “anarchists” claim to understand that the word anarchism must connect with the idea of a stateless society. Their agenda, however, seems to require violence to implement their programs, thereby substituting one tyranny for another. Some call for outright seizure of factories—and other "means of production"—by the workers. Others might use a lighter touch, urging forced subsidies for worker buy-outs.
It is pretty clear that this sort of anarchist is just a statist who hopes that someday he will get to hold the whip. It seems anarchism is a slippery brand. Perhaps it can be redeemed. Gerard Casey makes a close approach in his excellent book Libertarian Anarchism: Against the State.
Left-Libertarians
Another group that tends to favor the left side of the spectrum calls themselves–not inappropriately–“Left Libertarians.” They tend toward distrust of all institutions (not just government), but they vary as to their rejection of using government-like force to achieve their objectives.
Among these are left-libertarians who call themselves “bleeding heart libertarians.” They favor a society that would free the market and empower the poor by removing all state subsidies, protections, and grants of monopoly power that now favor some people over others. The idea is that a level playing field (a “freed” market) will tip the equilibrium back toward the little guy, without the need for government force to correct the inequities.
To the extent that left-libertarians want to end government subsidies and monopolies that favor the powerful, they too advance the cause of liberty. Often, however, some left-libertarians will be found promoting other pet values (e.g., a basic individual income guarantee) which would seem to defy implementation without state coercion.
Recognizing a libertarian
When it comes to figuring out who is a libertarian, I have found the simplest course is to ask if a person wants to use the government to push people around. Will he or she leave us alone or will they force others to pay for their pet project? A person is a libertarian–not when he wants to decriminalize marijuana because he is a dopehead–but when he wants to decriminalize, even though he disapproves of using drugs.
Pacifists
There is one interesting group which libertarians can live among peacefully, despite significant differences. These are the pacifists, by which I mean people who reject all violence, even violence used in self-defense or the defense of others.
Sure, there are some people who call themselves pacifists, but what they mean by their “pacifism” is that they do not like war. Welcome to the club.
Other “pacifists” will not use force in self-defense, but will count on others for their defense. Let us set aside these half-way pacifists and consider real pacifists like Leo Tolstoy, Ammon Hennacy and many of the Amish. These are perfectly good allies for libertarians.
While a libertarian does not believe that anyone (or any group) may initiate violence against another, the pacifist goes one step further. She not only refuses to aggress against another person, she refuses to use violence to respond to aggression upon herself or others.
For such a person, it naturally follows that if she refuses to support her own government in fighting against an enemy, then surely the pacifist will not support that same government using–or threatening to use–violence against her neighbors. She is going to leave others in peace, and that is all we have a right to demand.
We may ask her to join in protecting our neighborhood from an invader, and she will refuse. As a libertarian, I have no right to force her to fight for me; no right to extort money from her for my cause. Each of us respects the other’s right to live in peace. In general, most libertarians are not pacifists, but every true pacifist would seem to be—by definition—a libertarian.


A libertarian society
In any libertarian society, the criminal laws would redress only actions that harm others. Things like murder, assault, trespass, and theft (including theft by fraud) would be treated as crimes. Reasonable defense of persons or property is not aggression and would be permitted. Other conduct, vices, or so-called “victimless crimes” would not be considered criminal. In a libertarian society, we might disagree with the way a person runs his own household, but unless he was aggressing against another, no state would interfere. We might persuade our neighbor to our point of view, but if we use force to make him use a specific trash collection service or avoid alcohol or gambling, we become the aggressor. We become the criminal.
The non-aggression principle has implications in the economic sphere as well. Obviously, systems that rely on force, such as governmental communism or socialism, could not exist without aggression. No system that forcibly takes property from its rightful owner can exist under the non-aggression principle. When physical force comes off the table, only one economic system is left standing: the free market.
It is necessary to understand what is meant by a “free market.” A market is free to the extent that the participants trade without force or fraud. A truly free market consists of the souls who are making it at any given moment, so it is not “free” in the sense that anything goes, but rather “free” in that traders voluntarily buy and sell free of aggression. It is neither random nor governed by hard rules like the law of gravity. The free market is instead governed by voluntary agreement and custom among the individuals and institutions that create it. We are the market.
The sign of a free market is the absence of government interference in voluntary wages and prices; there is no state power to grant monopolies, subsidies and bailouts for the powerful. Businesses would survive on their merits in the eyes of their customers alone. We will examine in later chapters how laws supposedly enacted to protect the poor—such as wage and price controls—do precisely the opposite and ultimately favor the powerful.
Liberty turns out to be a shockingly revolutionary idea. One might object that in seriously following the non-aggression principle, we abandon all morality that lies outside the confines of the non-aggression principle. It is a mistake, however, to confuse the libertarian rejection of governmental aggression with an approval of immoral conduct. Libertarians are not libertines. A Catholic can be a libertarian without compromising any moral or doctrinal teachings of the Church. Sin is still sin. Right and wrong remain—but unless our actions harm others, free will must be respected, and our neighbors be permitted to choose well or to choose badly.
That does not mean the sinner can escape the effects of his bad decisions. The laws of nature (and human nature) still apply even if the state does not force us to make good choices. We are free to step off a tall building, but—having done so—we are not free to do anything but fall. We are not free of consequences, not free from God, nor the Church, society or our friends and family. Unless we control our behavior, all of those institutions will exact significant costs, even eternal costs.
So if we are not really free to do whatever we will, in what sense does libertarian freedom exist? Freedom exists when no one aggresses against another. Yes, virtuous behavior can be legislated, but once it becomes law, compliance is not virtue. It is only compliance. Good actions compelled under a threat of violence are not good in any moral sense. Legal sanctions arguably do more to hinder virtue than promote it. Liberty frees men to become virtuous in reality.
This is not to argue that liberty and non-aggression will make a perfect world, but real virtue makes a better world than compelled virtue. And compelled virtue—of limited value in this life—would seem of no value whatever in the next. Liberty is not a prescription to feed a man or get him into heaven, but it is the only one that guarantees him the freedom to do both. Liberty frees us to live—if we choose—a virtuous life in this world, and a life capable of sharing in the divine life in the next. This is the very reason we are born.






Chapter 2

Catholicism and Freedom

Libertarianism—at its very base—always comes down to the non-aggression principle. At first glance, the non-aggression principle seems a non-controversial Christian principle asserting the immorality of initiating force or fraud against another person or their property. Ultimately, libertarianism is the one political philosophy that takes our God-given free will seriously.


God gave us free will
In the beginning, man was created with free will. In paradise, Adam and Eve had complete freedom of action and only a single rule: Do not eat the fruit of one particular tree. They were free to obey or disobey. God warned them that eating the fruit of the tree would kill them, but God—having made them free—could not prevent their abuse of that freedom and so death came to the human race.
We have heard the story so many times we do not stop to consider how odd this is. From a human point of view, this is very peculiar. When men wish to prevent something bad from happening, they take concrete steps to deter it. If it is in their power to stop something they do not want to happen, they stop it. If they cannot reliably prevent someone from an action, they declare it a crime and punish the offender afterward.
From our point of view, God’s reaction to evil is shockingly different. Unlike man, God has the absolute power to stop evil from happening. He could have stopped evil from the start or at any point thereafter. He need never have made men in the first place. He might have made us so that—like robots—we never acted wrongly, but He did not. He created man and woman in his own image, with the freedom to choose good or evil. He gave them dominion over the earth and then God declared that it was good.[12]
Having made men who could choose evil, He might have decided to punish evil instantly, whenever it occurred, but God did not do that either. While many wrong actions have natural consequences in this life, most of us are given a full lifespan before being called to judgment.
In God’s wisdom, free will is so important that He gives it to every man, not just our first parents. Why did God permit such freedom? The abuse of our free will brings death and sorrow to every generation, so why did an omnipotent and good Creator risk the evil that often results? It seems free will is necessary to make men who are capable of sharing in God’s life. Only free men can become good men. True virtue requires liberty.
This freedom should be understood as earthly freedom of action (which is imperfect). It differs from perfect freedom. Many correctly note that perfect freedom is freedom from fault and unhappiness. Perfect freedom is lost when we fall into sin, but even in sin and unhappiness, we retain our earthly freedom of action.
Perfect freedom—seldom seen in this life—is not the subject of this book. Here we are concerned with “man’s natural liberty,” which St. Thomas Aquinas defined as “freedom from coercion.”[13] St. Francis de Sales writes: “God willed to create both angels and men with free will, free with a true freedom to do good or evil.”[14]
While it is true that God desires us to follow his will, he does not force us: “God makes three acts of his will: he wills that we should be able to resist [God], he desires that we should not resist, and yet allows us to resist if we please.”[15]
St. Francis argued that compelled virtue reduces men to the level of animals. He explains that one who “would force open his friend’s mouth, cram meat into his throat, and make him swallow it, would not be giving courteous entertainment to his friend, but would be using him like a beast, and like a capon that has to be fattened.”[16]
◆◆◆
 
As dangerous as free will can be, freedom appears to be the only way to make men in the image and likeness of God. “Man is rational and therefore like God; he is created with free will and is master over his acts,” wrote St. Irenaeus.[17] The Catechism instructs:
God created man a rational being, conferring on him the dignity of a person who can initiate and control his own actions. “God willed that man should be ‘left in the hand of his own counsel,’ so that he might of his own accord seek his Creator and freely attain his full and blessed perfection by cleaving to him.”[18]

 
Pope St. John Paul II also emphasized the Church’s rule on individual freedom:
On her part, the Church addresses people with full respect for their freedom. Her mission does not restrict freedom but rather promotes it. The Church proposes; she imposes nothing.[19]

 
The Venerable Fulton J. Sheen was an American Catholic archbishop, best known for his television preaching in the 1950s (Life Is Worth Living). In 2012, he was officially recognized by the Vatican as having lived a life of “heroic virtue,” a major step towards being declared a saint.
Sheen taught that human freedom is essential to the Divine purpose as is the possibility of evil. Men must have the freedom to do good or evil, otherwise, real virtue is not possible. As Archbishop Sheen wrote:
Take the quality of freedom away from anyone, and it is no more possible for him to be virtuous than it is for the blade of grass which he treads beneath his feet. Take freedom away from life and there would be no more reason to honor the fortitude of martyrs than there would be to honor the flames which kindle their faggots. Is it any impeachment of God that He chose not to reign over an empire of chemicals? If God has deliberately chosen a kind of empire not to be ruled by force, but by freedom, and if we find his subjects are able to act against his will as stars and atoms cannot, does this not prove He has possibly given to those human beings the chance of breaking allegiance so there might be meaning and purpose in that allegiance when freely chosen.

. . .

“Virtue in its concrete order is possible only in those spheres in which it is possible to be vicious. Man can be a saint only in a world in which it is possible to be a devil.[20]

 
Around 385 A.D., St. Gregory of Nyssa wrote an early condemnation of slavery in his Fourth Homily on Ecclesiastes. His arguments are equally relevant regarding those men who consider themselves fit to rule over other men. St. Gregory wrote:
If God does not enslave what is free, who is he that sets his own power above God's?[21]

If you are equal in all these ways, therefore, and in what respect have you something extra, tell me, that you who are human think yourself the master of a human being . . . ?[22]

 
In 1953, Pope Pius XII addressed the National Convention of Italian Catholic Jurists, noting that it is not man’s place to right every error. He asked them to consider this question:
Could it be that in certain circumstances [God] would not give men any mandate, would not impose any duty, and would not even communicate the right to impede or to repress what is erroneous and false? A look at things as they are gives an affirmative answer. Reality shows that error and sin are in the world in great measure. God reprobates them, but He permits them to exist.[23]



Mind your own business, not your neighbor’s
The question to ask is: Having given us free will, did God intend that some men should sit on his throne, in his stead, and enforce his will by violence upon other men? Clearly, Jesus did not commission his Church to use compulsion to make men believe or behave, or even to pay the tithe. Notice the gentle persuasion employed by St. Paul in his letter to Philemon:
I preferred to do nothing without your consent, in order that your good deed be voluntary and not something forced.[24]

 
 The Church may persuade, but she does not use violence to compel obedience. Is there any conclusion to draw from the fact that the Vatican is the only sovereign nation that does not use violence to force its people to pay taxes? We can see this humbler approach in Jesus’ teaching to his apostles: “You know that those who are supposed to rule over the Gentiles lord it over them, and their great men exercise authority over them. But it shall not be so among you.”[25]
No less than any other government, the Church requires money to fund its activity. How is that need met without violence? It seems that if the cause is sufficient, people will provide the resources voluntarily.
When it comes to free will, Jesus and the Church have done more than just provide an example to follow in our own lives. Many scriptural passages condemn meddling in the affairs of others.
When others threaten or harm us, we have a right to protect ourselves, our property and our loved ones. It is our affair. We may even come to the aid of a stranger who is being robbed, but always mindful that the further we are from any situation, the more we must pause before interfering with matters that do not concern us (and which we may not understand). This is never truer than when others behave in ways we disapprove but are not harming anyone, except perhaps themselves. People who meddle in others’ business we call busybodies, and the scripture has nothing good to say about them.
The mildest biblical reproach for the busybody is when King Solomon declares him to be a fool.[26] Elsewhere Solomon advises that he who meddles in another man’s quarrel is only buying trouble for himself “like the man who seizes a passing dog by the ears.”[27]
The New Testament is harsher, describing such people as lazy idlers: “We hear that some are conducting themselves among you in a disorderly way, by not keeping busy but minding the business of others.”[28] They are meddlers going from house to house with gossip “talking about things that ought not to be mentioned,” rather than being productive.[29]
St. Peter, calling them “intriguers” (or mischief-makers), classes them with thieves, murderers and other criminals.[30]
Compare this condemnation with St. Paul’s exhortation to the Thessalonians “to live quietly, to mind your own affairs, and to work with your hands, as we charged you; so that you may command the respect of outsiders, and be dependent on nobody.[31] There is a common thread here: Mind your own business.


Do we own ourselves?
Libertarians—many of whom are not religious, let alone Catholic—refer to human freedom as being rooted in the idea of self-ownership; that men have control over their own bodies—and by extension—the products of their labor. An atheist can hardly invoke God or the Church to defend his right to run his own life—that is, the right of an individual as the owner of his life and body. The Christian will rightly object that we do not own ourselves; we were created by God and are held in being by him.
In addition to owing God for our very existence, there is that matter of the forbidden fruit and our first parents. Even if we had owned ourselves at the start—which we did not—man sinned and lost what he had been given. We forfeited paradise though sin. So God—already owning the ground and every creature that walked there—became a man himself and paid the price to buy us back from sin. Scripture is crystal clear on this matter:
Do you not know that your body is a temple of the Holy Spirit within you, which you have from God? You are not your own; you were bought with a price.[32]

 
No Christian can claim ownership of himself, but the responsibility is still his. Before God, we are stewards of our own lives, bodies, and goods.[33] To him, we will answer. In relation to any other, however, it is fair to say that we do own ourselves.






Chapter 3

Scripture and Government

Liberty and the modern state are naturally opposed to one another. This is the reason that men have sought to limit the state’s power with written constitutions, with their “bills of rights” and “checks and balances.”
Even with such attempted safeguards, written constitutions have not always been effective in preventing a powerful centralized state from doing whatever it chooses. The potential for tension between a state that demands obedience from its subjects is heightened when its religious subjects claim an allegiance to a higher power. This has been the dilemma of every Christian since the days of the apostles. This chapter deals with the relationship between man and the state as set forth in both the Old and New Testaments of the Bible.


Government in the Old Testament
In the early years of the nation of Israel, after Moses died and Joshua led the Israelites into Canaan, the people were ruled by men called “judges.” The rule of the judges was minimal—one might say libertarian. The taxes (the tithe) were voluntary. The judges did not generally meddle in people’s lives. The primary roles of the judges were to resolve disputes brought to them and to provide leadership during wartime.
Gideon was a judge of Israel. After Gideon successfully led Israel against the Midianites and the Amalekites, the Israelites said to Gideon, “Rule over us, you and your son and your grandson also; for you have delivered us out of the hand of Midian.” But Gideon refused to be their king and replied: “I will not rule over you, and my son will not rule over you; the Lord will rule over you.”[34]
Gideon judged Israel for forty years and then died, leaving seventy sons. Not surprisingly, the biggest villain of the lot, Abimelech, briefly seized power and proceeded to murder all of his brothers except Jotham, the youngest. Jotham then came out of hiding and went to Abimelech’s supporters and preached to them this parable:
The trees once went out to anoint a king over themselves.

So they said to the olive tree, “Reign over us.”
The olive tree answered them, “Shall I stop producing my rich oil by which gods and mortals are honored, and go to sway over the trees?”

Then the trees said to the fig tree, “You come and reign over us.”

But the fig tree answered them, “Shall I stop producing my sweetness and my delicious fruit, and go to sway over the trees?”

Then the trees said to the vine, “You come and reign over us.”

But the vine said to them, “Shall I stop producing my wine that cheers gods and mortals, and go to sway over the trees?”[35]

 
Finally, unable to recruit any productive, reputable plant for their king, the trees asked the bramble to rule over them. The bramble took the job. It would seem that ruling over the trees’ business is hardly a fit occupation for any respectable plant. The same applies to men; and when a willing candidate is found, he is more likely to be a bramble than a saint or a hero. As J.R.R. Tolkien once wrote:
[T]he most improper job of any man . . . is bossing other men. Not one in a million is fit for it, and least of all those who seek the opportunity.[36]

 
While some of the judges who led Israel did a good job, some did not, so the people later came to the prophet Samuel with their time-worn demand: “Give us a king to govern us like all the nations.” Samuel was displeased by this, for the Lord was their king and had given them the law of Moses and the judges.
So Samuel prayed to the Lord, and the Lord told him not to worry about it: “It is not you they have rejected, but they have rejected me as their king. . . . Now listen to them; but warn them solemnly and let them know what the king who will reign over them will do.” So Samuel did as the Lord directed and said to the people:
This is what the king who will reign over you will do: He will take your sons and make them serve with his chariots and horses, and they will run in front of his chariots. Some he will assign to be commanders of thousands and commanders of fifties, and others to plow his ground and reap his harvest, and still others to make weapons of war and equipment for his chariots. He will take your daughters to be perfumers and cooks and bakers. He will take the best of your fields and vineyards and olive groves and give them to his attendants. He will take a tenth of your grain and of your vintage and give it to his officials and attendants. Your menservants and maidservants and the best of your cattle and donkeys he will take for his own use. He will take a tenth of your flocks, and you yourselves will become his slaves. When that day comes, you will cry out for relief from the king you have chosen, and the LORD will not answer you in that day.[37]

 
The people were not dissuaded by Samuel’s message. The warning was ignored. Samuel then anointed a king for them and after that followed everything he predicted and eventually, much worse.
Many years and many kings later, a divided Israel was nearing its eventual destruction at the hands of the Assyrians. So God sent the prophet Hosea with a warning for a sinful and unfaithful nation: “For they sow the wind, and they shall reap the whirlwind.”[38] God again denounced Israel’s continuing practice of selecting human kings to rule over them. Hosea brought this message from the Lord: “They made kings, but not through me; they set up princes, but without my knowledge.”[39]


The New Testament: Jesus and the state
Jesus’ relationship with the State was tumultuous, beginning with the attempted murder of the infant Christ by King Herod. It ended with his crucifixion by the Roman procurator Pontius Pilate at the end of Jesus’ public ministry. In between those murderous book-ends, Jesus’ ministry offers many insights into his view of the State.
At the beginning of Jesus’ ministry, He “was led up by the Spirit into the wilderness to be tempted by the devil.”[40]
[T]he devil took him to a very high mountain, and showed him all the kingdoms of the world and the glory of them; and he said to him, “All these I will give you, if you will fall down and worship me.” Then Jesus said to him, “Begone, Satan! for it is written, ‘You shall worship the Lord your God and him only shall you serve.’” Then the devil left him, and behold, angels came and ministered to him.[41]

 
Here Satan offered to give the world’s kingdoms to Jesus. The devil’s audacious proposal presumes that those political kingdoms were his to give. On a plain reading, it would seem that the offer was real—for if it were not—then Jesus was not actually tempted. Clearly, Jesus did not argue the point.
In the Gospel of John, Jesus refers to Satan, predicting that the “ruler of this world will be driven out.”[42]
Likewise, St. Paul refers to the devil as the “god of this world.”[43] Jesus’ awareness of the devil’s sway over the world’s kingdoms will color the rest of his ministry.
In Matthew, Chapter 20, the mother of two of Jesus’ disciples, James and John, came with her sons to Jesus. She wanted her sons to be rulers with Jesus, presumably after he had kicked the occupying Romans out the country. She knelt before Jesus and made her request. “What do you want?” he answered.
“Command that these two sons of mine may sit, one at your right hand and one at your left, in your kingdom,”
Jesus explained, “You do not know what you are asking,” and added that her sons would, indeed, suffer with Jesus, “but to sit at my right hand and at my left is not mine to grant.” Even though the request was denied, it did not sit well with the other apostles:
And when the ten heard it, they were indignant at the two brothers. But Jesus called them to him and said, “You know that the rulers of the Gentiles lord it over them, and their great men exercise authority over them. It shall not be so among you; but whoever would be great among you must be your servant, and whoever would be first among you must be your slave.”[44]

 
While Jesus acknowledges that “their great men exercise authority over them,” he says his disciples must behave differently: “It shall not be so among you.” Since the day of Joshua, God’s take on earthly rulers has not changed. He accepts the fact of human government—and elsewhere tells his followers to submit to it—but then he insists: “It shall not be so among you.” As God told the Israelites through the prophet Hosea: “They made kings, but not through me; they set up princes, but without my knowledge.”[45]


Jesus and taxes
The Gospels note two occasions where Jesus addressed the issue of paying taxes. The “Render to Caesar” narrative is best known, but it is better understood after considering Jesus’ earlier instruction regarding the payment of taxes. Unlike Jesus’ somewhat ambiguous “Render to Caesar” pronouncement, his first teaching on the subject of taxes was given with a full explanation.
Does not your teacher pay the tax?
In this first instance, the collectors of the temple tax approached St. Peter at Capernaum to ask him about paying the half-shekel tax that was required from all male Jews over 20 years old. They wanted to know:
“Does not your teacher pay the tax?” He said, “Yes.” And when he came home, Jesus spoke to him first, saying, “What do you think, Simon? From whom do kings of the earth take toll or tribute? From their sons or from others?” And when he said, “From others,” Jesus said to him, “Then the sons are free. However, not to give offense to them, go to the sea and cast a hook, and take the first fish that comes up, and when you open its mouth you will find a shekel; take that and give it to them for me and for yourself.”[46]

 
Jesus makes two contrasting points. First, that Jesus—and by extension—his disciples, do not owe the tax. It does not apply to them, but that is not all there is to it. Jesus then tells St. Peter that they will pay it anyway, so as “not to give offense to them." Plainly, Jesus rejected any moral obligation to pay the tax, but only recommended the payment (by a miracle no less) to avoid compromising his mission before the time he chose. Even then, it was for appearance’s sake only, for Jesus never suggested that the other eleven apostles should pay anything, seemingly because only Jesus and Peter had been implicated in the incident.[47]
This is a theme that will repeatedly appear in the New Testament: that Jesus came first to save souls and only secondarily to reform human institutions. Forced taxation is frequently unjust, but Jesus had no intention of leading a tax revolt.
Instead, Jesus told Peter to pay the tax; likewise, many New Testament letters say the same, as does the Catechism, which teaches that peaceful “submission to authorities and co-responsibility for the common good make it morally obligatory to pay taxes.”[48]
Everywhere, it seems, we are told to pay our taxes, but only Jesus explains why: we pay the tax so as “not to give them offense.”
Rendering to Caesar
The text of Jesus’ “Render therefore to Caesar” encounter is set forth at Luke 20:21–26, Mark 12:13–17 and in Matthew Chapter 22. All three Gospels record the incident shortly after Jesus’ triumphal entry into Jerusalem:
Then the Pharisees went and took counsel how to entangle him in his talk. And they sent their disciples to him, along with the Herodians, saying, “Teacher, we know that you are true, and teach the way of God truthfully, and care for no man; for you do not regard the position of men. Tell us, then, what you think. Is it lawful to pay taxes to Caesar, or not?”

But Jesus, aware of their malice, said, “Why put me to the test, you hypocrites? Show me the money for the tax.” And they brought him a coin. And Jesus said to them, “Whose likeness and inscription is this?”

They said, “Caesar’s.”

Then he said to them, “Render therefore to Caesar the things that are Caesar’s, and to God the things that are God’s.”

When they heard it, they marveled; and they left him and went away.[49]

 
Jesus, “aware of their malice” understands exactly the trap the Pharisees have laid for him: “Why put me to the test, you hypocrites?” If he said to pay the tax, the people—who hated Roman rule—would despise him. If he counseled against paying the tax, the Romans would arrest him. Jesus does not immediately answer the question. Instead, he calls for the denarius coin used to pay the tax. “Whose likeness and image is this?”
“Caesar’s.” they reply, for the coin contains Caesar’s portrait and the inscription: "Caesar Augustus Tiberius, son of the Divine Augustus." One wonders if Jesus’ countrymen felt any hesitation in producing one of these coins. It contains a graven image (highly offensive to Jews) and identifies the image as depicting the son of a god. They may or may not have appreciated the blasphemy.
Now imagine Jesus’ apostles standing nearby. They still have St. Peter’s confession ringing in their ears: “You are the Christ, the son of the living God,” Peter had said to Jesus.[50] The irony is sweet to consider: the enemies of the real Son of God being compelled to show Jesus a picture of the phony son of god. One would think Jesus’ enemies would tire of trying to match wits with him, but they really wanted to get his answer to their question.
Finally, Jesus answered: “Render therefore to Caesar the things that are Caesar’s, and to God the things that are God’s.” This might have been an unambiguous answer if Jesus had first clarified exactly what was Caesar’s and what was God’s.
Despite the ambiguity, this episode has often been seen as endorsing the payment of taxes to Caesar, yet Jesus never suggested—as have some commentators—that Caesar’s image and inscription on the coin proved Caesar’s ownership. We could even assume that the coin initially belonged to Caesar. Perhaps the coin had been struck in the Tiberius Family Mint at some point, and that Caesar had spent it in exchange for goods and services, thereby transferring ownership rights to the new holder of the coin. In this instance, the coin reasonably belonged to the man who produced it from his pocket. It no longer belonged to Caesar.
Even the Catechism of the Catholic Church—in supporting the payment of taxes—never suggests that this incident supports paying taxes. Indeed, the Catechism relies on these verses to assert the duty of a Christian to disobey the “civil authorities when their demands are contrary to those of an upright conscience.”[51]
If justifying coercive taxation by the state were an authoritative reading of the passage, the Church would certainly have cited it for that proposition. Since the main lesson of these verses relates to our duties toward God, there still remains the puzzle of how Jesus’ answer should be taken as regards the payment of taxes. The answer depended on who was listening.
Jesus’ command to “render unto God the things that are God’s” would have underscored—in the mind of a first-century Jew—that weighing Caesar’s title to the tribute coin (or to anything else) against God’s ownership leaves Caesar with the short straw. Truly, Caesar has nothing. Hearing Jesus’ answer, the people would never have mistaken Jesus’ response as an endorsement of paying Caesar’s taxes.
On the other hand, Jesus was sufficiently ambiguous that the Romans would be satisfied with his answer, at least long enough to avoid his immediate arrest. The Romans were so slow to catch on, that later—at Jesus’ trial—it became necessary for the chief priests to explain to Pontius Pilate that Jesus was actually teaching against the duty to pay taxes:
And they began to accuse him, saying, “We found this man perverting our nation, and forbidding us to give tribute to Caesar . . . .”[52]

 
This accusation was not strictly true—for as is clear from the Temple tax incident—Jesus did not actually forbid paying the tax, but only questioned the legitimacy of the tax. Caesar—and every ruler before and since—simply had no just right to take, by force or threat, other men’s property and wages. Yet the Church tells us to submit to state authority when our conscience permits. The Catechism teaches:
Submission to authority and co-responsibility for the common good make it morally obligatory to pay taxes, to exercise the right to vote, and to defend one's country.[53]



Obey and live peacefully (when you can)
The Catechism defines the “common good” as chiefly protecting and promoting peace, security and individual human rights. The “common good” will be explored more thoroughly later in this book, but its essence is the protection of people’s right to live peaceably and without interference. These are the very principles that the New Testament teaches Christians to follow.
Just as Jesus said to go ahead and pay the tax—because his mission required that they “give no offense”—his apostles would later do the same. They, like Jesus, had a primary mission which would not be undermined by secondary quests. Before Jesus ascended into heaven, he ordered his disciples:
Go therefore and make disciples of all nations, baptizing them in the name of the Father and of the Son and of the Holy Spirit.[54]

 
History shows that the gospel would eventually mitigate or eliminate many worldly evils, but reforms would not come so much from revolutions and uprisings as from the subtle subversion that comes from following the teachings of Jesus.              
Accordingly, the New Testament is brimming with the Apostle’s commands to live quietly and obey the civil authority, whenever possible. To put it more bluntly, the task of a Christian was to spread the gospel and do as much personal good as possible, but otherwise: don’t make waves, mind your own business and keep your head down.
◆◆◆
 
During his ministry, Jesus stressed the importance of living with quiet humility. This was shown—in the incident noted above—when the mother of James and John asked Jesus to give her sons the places of high honor in Jesus’ kingdom. Jesus quashed the idea, telling the apostles to be humble: “whoever would be great among you must be your servant, and whoever would be first among you must be your slave.”[55]
A quiet and humble life was also a key theme in Jesus’ sermon on the mount as he preached his litany of blessings upon the meek, upon the poor in spirit, the merciful, and the pure in heart.[56] St. Paul later tied his exhortations to obey the law to the need to live quietly and off the radar:
Remind them to be submissive to rulers and authorities, to be obedient, to be ready for any honest work, to speak evil of no one, to avoid quarreling, to be gentle, and to show perfect courtesy toward all men.[57]

Bless those who persecute you; bless and do not curse them. Rejoice with those who rejoice, weep with those who weep. Live in harmony with one another; do not be haughty, but associate with the lowly; do not claim to be wiser than you are. Do not repay anyone evil for evil, but take thought for what is noble in the sight of all. If it is possible, so far as it depends on you, live peaceably with all.[58]

 
In St. Paul’s first letter to Timothy, he urges Christians to pray for everyone, including leaders, “so that we may lead a quiet and peaceable life in all godliness and dignity.”[59] He also advises the Thessalonian church: “Aspire to live quietly, to mind your own affairs.”[60] Later he reprimands those who would bring scandal and rebuke to the Church:
For we hear that some of you are living in idleness, mere busybodies, not doing any work. Now such persons we command and exhort in the Lord Jesus Christ to do their work quietly and to earn their own living.[61]

 
The theme here is in keeping with Jesus’ response regarding the Temple tax. The sons are free and not subject to the tax, but to a higher law. Yet prudence dictates that Christians should—in most cases—obey the state’s laws. We are to live peaceful, godly, respectful lives.
Such submission is also in keeping with Jesus’ teaching about suffering wrongs from others: “Do not resist an evildoer. But if anyone strikes you on the right cheek, turn the other also.”[62] If we are willing to suffer personal wrongs, we may likewise endure personal mistreatment by the state.
We must remember, however, that the same Jesus who advised Peter to pay the tax for them both, also made a whip and went through the Temple overturning tables and casting out those who had profaned his Father’s house.


The limits of obedience
Despite the general rule of obedience to the state, the Bible is resolute in offering examples of a contrary duty: the duty to disobey.
Old Testament disobedience
The Bible contains numerous examples of incidents that validate personal disobedience to state authority. From the Old Testament:
 
	Exodus 1:15–21 – the Jewish midwives in Egypt refused Pharaoh’s order to kill the Hebrew newborns. God rewarded their disobedience.





 
	In the book of Joshua, the king of Jericho directly ordered Rahab to bring out the two Israeli spies she had sheltered in her home. She instead diverted the search for the spies and later helped them escape down a rope through a window in the city wall. Having disobeyed the king she was spared when the Israelis captured the city. [63]





 
	Babylonian king Nebuchadnezzar made a golden statue and commanded everyone to worship it. Shadrach, Meshach, and Abednego were three young Jewish men who refused to fall down and worship the statue. The king—enraged at their disobedience—ordered the fiery furnace heated seven times hotter than normal, then had the men flung into the furnace. When the king learned that the men were not harmed, he relented and praised the God of Abraham.[64]





 
	When Darius, king of the Medes and the Persians, signed an order outlawing prayers to anyone (except himself), Daniel the prophet openly disobeyed the order. When Daniel was fed to the lions, the lions declined to eat the prophet, causing the king to yield, just as Nebuchadnezzar had before him.[65]





New Testament disobedience
The New Testament continues the tradition of refusing the wrongful orders of governmental authority:
 
	When the Jewish rulers arrested Peter and John, they ordered them not to speak or teach in the name of Jesus. They responded: “Whether it is right in God’s sight to listen to you rather than to God, you must judge; for we cannot keep from speaking about what we have seen and heard.” The authorities first threatened, and then released them.[66]





 
	The apostles went back to preaching about Jesus and curing the sick. The rulers reacted violently, throwing the apostles in prison. St. Peter and the apostles were famously released from prison by an angel and were soon after found teaching again in the temple. Dragged back before the council, they politely declared: “We must obey God rather than men.”[67]





 
	St. Paul often urged his readers to obey the government—to live quietly and unobtrusively. Despite this urging, the apostle himself frequently suffered for giving offense to the authorities. In addition to being arrested seven times and finally being executed by the state,[68] Paul himself testified to the Corinthians: “Five times I received forty stripes save one, thrice was I beaten with rods, once was I stoned . . ."[69]





 
	The apostle John prophesied that the need to defy the state would continue until the very end of the age: “those who become Christians at the time will disobey the Antichrist and his government and refuse to worship the image.”[70]





In the first few hundred years after the crucifixion, Christians had no power to change the laws or structure of the society in which they lived. Following the teachings of Jesus and his apostles, the early Christians could do no more than spread the Gospel, but otherwise live quietly, pay their taxes and obey the laws. Even so, Christians were subject to periodic martyrdom until 313 A.D. when the Edict of Milan declared that Christianity would henceforth be tolerated in the Roman Empire.[71]
In time, the western world (both leaders and ordinary people) became largely Christian. Accordingly, the duty to reform unjust laws fell to the Christians who were now making the rules. Progress, however, was uneven. Religious tolerance and mitigation of the conditions of slavery made advances, only to slip backward in later ages.
Slowly, Christian influence would reform the culture. Various evils came to be questioned as freedom of expression became more common, but many would endure into own own time. Chapter 14 will survey some of these advances of liberty. At the same time, the need for civil disobedience continued: in the heroic hiding of priests in Reformation England, and helping escaped American slaves via the underground railroad; and in the resistance movements of World War I and II. Later, through the civil disobedience of the civil rights movement, and in anti-war and abortion protests, Christians have recognized a just and necessary duty to say no to the state.


To know when to say no
It was dangerous for St. Peter and the apostles to face  their Jewish captors and say: “We must obey God rather than men!”[72] They were unbending and single-minded about the gospel. Today, it can be difficult to know if disobedience is the right thing to do.
In giving the golden rule, Jesus commanded that Christians should treat others as they would want to be treated. In the Old Testament, the writer of Sirach provides us with the sign by which we may understand what our neighbor would want: “Judge your neighbor’s feelings by your own”[73] and Leviticus teaches us to “love your neighbor as yourself."[74]
The corollary to the golden rule—sometimes called the “silver rule”—forbids doing to our neighbor what we would not want done to ourselves. As Tobit advises: “what you hate, do not do to anyone.”[75] The first-century document “The Teachings of the Twelve Apostles,” summarizes the whole of Christian duty:
The way of life, then, is this: First, you shall love God who made you; second, love your neighbor as yourself, and do not do to another what you would not want done to you.[76]

 
The rule has a particular application in representative democracies as found in most western countries. This is because—to the extent that the state works the will of its own citizens—those citizens are therefore responsible for the state’s actions. This was not an issue back when the early Christians held Mass in the dark of the Roman catacombs, but today—now that anyone can vote or hold office—the people themselves are answerable for the evils fostered by the state.
Accordingly, we must oppose the state anytime it acts in a way which we ourselves could never be morally permitted to act. We do not escape responsibility just because wrongful actions are delegated to government employees. If we have a choice—and voluntarily choose to cooperate with evil—then we are guilty. And even when we have no choice, are we not saddened in being made unwilling accomplices to the evil the state commits with the taxes it takes from us by force?






Chapter 4

Romans 13 – Obeying the State

The scriptures consistently counsel Christians to obey the government except in cases where our duty to God and our conscience demands otherwise. We have also seen that the purpose of obedience is not necessarily because the state’s rule is just. So we read that Jesus told St. Peter to pay the tax, not because it was owed, but to avoid giving offense. St. Paul often advised Christians not to quarrel or speak ill of anyone; “to live quietly, to mind your own affairs.”[77]
Apart from the attractive appeal of a genuinely humble life, leading that quiet life played an important role in avoiding conflict with the state. Mindful of these things, we must more closely consider two New Testament scriptures often cited to compel Christians to both honor and obey the state.


1 Peter 2
St. Peter wrote his first letter from Rome to Christians in Asia, probably in the early 60’s A.D.[78] He wrote these verses regarding the Christian duty to honor and obey human rulers:
For the Lord’s sake accept the authority of every human institution, whether of the emperor as supreme, or of governors, as sent by him to punish those who do wrong and to praise those who do right. For it is God’s will that by doing right you should silence the ignorance of the foolish. As servants of God, live as free people, yet do not use your freedom as a pretext for evil. Honor everyone. Love the family of believers. Fear God. Honor the emperor.[79]

 
Here, Peter calls Christians to accept the authority of human rulers, “as sent by [the Lord] to punish those who do wrong and to praise those who do right.” He urges his brother Christians to accept the authority of the state to the extent it punishes wrongdoing and praises good deeds. Since his readers are already called to do good and avoid wrongdoing, Peter’s instruction imposes no additional burden upon his readers. The verse adds nothing which we would not already be morally required to do, with or without the state.
In the next verse, Peter tells us: “live as free people, yet do not use your freedom as a pretext for evil.” Just as Jesus taught regarding the temple tax, Peter is cautioning his readers that while they may not be morally bound to obey some directive, they must not use their freedom when its exercise would cause a greater evil.
“Honor everyone,” begins verse 17. Obviously, people may be honored greatly, or honored little, or not at all, depending on how they conduct their lives, but in this verse, Peter refers to a different sort of honor: the honor which is owed to every person as an immortal creature made in the image and likeness of God. As such, the reader is reminded to respect that innate dignity and to love each person as they love themselves. Then Peter ends the verse with the phrase: “Honor the emperor,” a reminder that the emperor is due that same honor. Yes, even the emperor.
On closer examination, it would appear that 1 Peter 2 does not convey the blanket endorsement of the state that a cursory reading might suggest.


Romans 13
St. Paul’s epistle to the Romans, in Chapter 13, is the proof text and wellspring for those who press for dutiful submission to the state. The meat of it is found in verses 1 through 7:
Let every person be subject to the governing authorities. For there is no authority except from God, and those that exist have been instituted by God. Therefore he who resists the authorities resists what God has appointed, and those who resist will incur judgment. For rulers are not a terror to good conduct, but to bad. Would you have no fear of him who is in authority? Then do what is good, and you will receive his approval, for he is God’s servant for your good. But if you do wrong, be afraid, for he does not bear the sword in vain; he is the servant of God to execute his wrath on the wrongdoer. Therefore one must be subject, not only to avoid God’s wrath but also for the sake of conscience.

For the same reason you also pay taxes, for the authorities are ministers of God, attending to this very thing. Pay all of them their dues, taxes to whom taxes are due, revenue to whom revenue is due, respect to whom respect is due, honor to whom honor is due.[80]

 
St. Paul writes that the ruler is “God’s servant for your good” and he counsels his reader: “do what is good, and you will receive his approval.” There is good reason, however, to question the goodness of the state. Consider the government in the time of Jesus and St Paul. These are the folks who brought us:
● the massacre of the Holy Innocents in a failed attempt to murder the infant Jesus

● the arrest and murder of John the Baptist (for being critical of the King)

● the arrest and torture of Jesus, followed by his acquittal, but then executed anyway because the public disliked the verdict

● the later scourging of the apostles for preaching about Jesus

● the torture of St. Paul: his five times receiving forty lashes and three times being beaten with rods

● the murder by the emperor Nero of many Christians including the apostles Peter and Paul

 
Romans 13 does not overtly distinguish between the good rulers and bad. Paul’s readers were stuck with the emperor Nero. Feel free to go back to the text above and substitute the name of Nero or King Herod each time the authority is mentioned. Or try some others like Stalin, Hitler, or the current U.S president. It almost laughable to imagine lines like:
● he who resists Hitler resists what God has appointed

● do what is good, and you will receive Stalin’s approval, for Stalin is God’s servant for your good.

 
Keep in mind that the Apostle Paul was writing the word of God, so—as absurd as these examples may sound—there must be a way to understand Romans 13 that harmonizes with the rest of the scriptures. Until that is sorted out, we might reasonably be left scratching our heads trying to determine how far the duty to Caesar goes.
Romans 13: an easy way out?
Many interpretations of these verses have been offered and taught. Some Christians have reasoned that the “authorities” (or “powers”) in Romans 13 refer only to church leaders and not the government at all.[81]
They note that the “authorities” of Romans 13 and other verses can apply to societal leaders of any kind, including religious leaders. They reason that when St. Paul refers to leaders whom “God has appointed,” it would be ridiculous to believe that the emperor Nero is the authority (appointed by God) to whom St. Paul refers.[82]
The difficulties with Romans 13 diminish if the reader can substitute “apostles” for each mention of “authorities.” One must admit that such a reading avoids some conclusions that seem irreconcilable with the experience of the Apostles and the early Christians themselves.
Such an interpretation also harmonizes with Jesus’ “Render to Caesar” teaching, which—as we have seen—had one meaning for Jesus’ enemies and another meaning for his intended audience. In the time of the emperor Nero, the Roman state might have been satisfied with St. Paul’s words, but the early Christians would not see it as an endorsement of the emperor.
While this understanding could provide a quick and novel way through the Romans 13 difficulty, the most common understanding is that the term “authorities” refers to those who wield power in any manner. This would include governmental authority, an interpretation strongly suggested by the text itself. The path, therefore, between rendering to Caesar and rendering to God may ultimately prove more nuanced than a blanket rejection of state authority.
Why the state cannot rest easily on Romans 13
When Paul writes that no authority exists but that instituted by God, it does not mean that God has ordained evil, even though many states and rulers are profoundly evil. Instead, we understand that God—as the Creator— made all that exists. Satan himself was divinely instituted, and every angel, every man, and every government that has existed are part of God’s creation and his plans, from which good will ultimately emerge.[83] We need to be mindful of this idea as we begin to see Romans 13 through a different lens.
When we read “For rulers are not a terror to good conduct, but to bad,” it may at first seem impossible to apply this verse to the same rulers who tortured and murdered Jesus and his apostles. On the other hand, the verse is true when viewed from the rulers’ perspective.
The rulers give orders and call it “good.” They expect and approve obedience. If disobeyed, they call it “bad” and they punish the wrongdoer. For example, the Jewish and Roman rulers forbade preaching the gospel. To disobey was “bad” conduct—not from God’s point of view—but from the rulers’ viewpoint. Yet the apostles were not wrong in resisting the Roman Empire, despite knowing that it was God who permitted that government and the evils that it committed. This is clear from both the scripture and the constant teaching of the Church.[84]
Thomas Aquinas on obeying the secular power
St. Thomas Aquinas commented on the question of legitimate authority also. His answer was to examine the particular authority in question regarding its origin and subsequent use (or abuse) of its power.
In his Commentary on the Sentences of Peter Lombard, St. Thomas Aquinas did not view the "governing authorities" of Romans 13 as referring specifically to coercive governmental rulers, but to anyone who exercises authority over another. This could be a Church leader, an employer, or the emperor Nero. St. Thomas—speaking of Romans 13—wrote:
Christians are bound to obey the authorities inasmuch as they are from God; and they are not bound to obey inasmuch as the authority is not from God.[85]

 
He continues by setting forth two ways by which an "authority may not be from God." The authority is invalid from the outset if power was acquired by illegitimate means, such as by "violence, or simony or some other illegal method." St. Thomas wrote:
for whoever possesses himself of power by violence does not truly become lord or master. Therefore it is permissible, when occasion offers, for a person to reject such authority.[86]

 
Even if the authority is accepted as legitimate in its origin, it does not mean that the authority is free to rule however it likes. In addition to declaring that a usurper had no claim to obedience, St. Thomas also taught that an authority becomes illegitimate if the authority: 1) abuses its power or 2) goes beyond the purpose for which the authority is constituted. He gave as examples: an authority which commands a sinful action; or where the authority demands the property of another when nothing is justly owed.
In keeping with the teachings of Jesus, the command to a sinful action always requires disobedience, while an unjust demand of payment might be obeyed or disobeyed.[87]
What are kingdoms but great robberies?
St. Augustine, in the City of God, taught that an unjust government is no more than a criminal gang on a massive scale:
Justice being taken away, then, what are kingdoms but great robberies? For what are robberies themselves, but little kingdoms? The band itself is made up of men; it is ruled by the authority of a prince, it is knit together by the pact of the confederacy; the booty is divided by the law agreed on. If, by the admittance of abandoned men, this evil increases to such a degree that it holds places, fixes abodes, takes possession of cities, and subdues peoples, it assumes the more plainly the name of a kingdom, because the reality is now manifestly conferred on it, not by the removal of covetousness, but by the addition of impunity. Indeed, that was an apt and true reply which was given to Alexander the Great by a pirate who had been seized. For when that king had asked the man what he meant by keeping hostile possession of the sea, he answered with bold pride, What you mean by seizing the whole earth; but because I do it with a petty ship, I am called a robber, while you who does it with a great fleet are styled emperor.[88]

Paying the taxes, respect, and honor that are due
The last two lines (6–7) of Romans 13:1–7 are sometimes cited as proof of the obedience and honor that every citizen must deliver to the state. St. Paul commands:
For the same reason you also pay taxes, for the authorities are ministers of God, attending to this very thing. Pay all of them their dues, taxes to whom taxes are due, revenue to whom revenue is due, respect to whom respect is due, honor to whom honor is due.[89]

 
Before we reach for our wallets or start burning incense to the Supreme Court, it seems reasonable to inquire as to what taxes, what honor, and what respect is due. The rulers themselves might read the above passage as a satisfying homage to their majesties, but the subversive undercurrent of this verse becomes unmistakable when one considers the nature of that state.
After all, the Roman Empire was a society powered by human slavery, ruled by a dictator whose whim was law and whose subordinates were empowered to arraign, try and execute an innocent man all in a few hours. In Roman times—as in modern times—the demands of the sovereign state were nearly absolute.
Indeed, justice might cry out that no taxes are due; that the bloody hands of the ruler merit no respect; and his thefts and murders deserve not honor but punishment. Only a fool feels honored at having been wished “all the respect he is due.”
More than one unsuspecting lawyer has—when disagreeing with a court’s unfavorable ruling—made the mistake of launching his protest to the judge with the words: “With all due respect, your honor.” Not many judges are so slow-witted as to think they are being paid a compliment.
 St. Paul’s words are reminiscent of Bilbo’s speech at his birthday party: “I don’t know half of you half as well as I should like; and I like less than half of you half as well as you deserve.”[90] It’s hard to make out whether he is insulting the partygoers or paying a compliment. Just as Jesus’ command to “render unto Caesar” depends on what actually belongs to Caesar, St. Paul’s order to render praise where praise is due is equally conditional.
When St. Paul tweaked the emperor’s nose:
As with so much of scripture, the writings of St. Paul are rich with multiple levels of meaning. It turns out that the seemingly stern apostle possessed a dangerous sense of humor, quite capable of lampooning the king as in Paul’s second letter to Timothy.
In 66 A.D. Emperor Nero left Rome to compete in the Olympic games and make a musical concert tour of Greece. At Olympia, he competed in the four-horse chariot race. The historian Suetonius, in The Twelve Caesars, reported that Nero stretched the rules a bit when he drove his own chariot with at least 10 horses. Nero was thrown from his chariot during the race, but—being the emperor—he was picked up and put back at the reins. Even with the assist, he was still unable to remain in his seat and gave up the race before the finish. Since he was the emperor, the judges crowned him the winner anyway. Nero generously declared the whole province a free country and gave the judges large sums of money.[91]
This humiliation would have been fresh news when the buffoonish emperor returned to Rome and not long afterward (by most accounts) had the apostle Paul beheaded. It was shortly before his death that the apostle penned his last letter to his young friend Timothy from a prison cell in Rome:
An athlete is not crowned unless he competes according to the rules. . . . [T]he time of my departure has come. I have fought the good fight, I have finished the race, I have kept the faith. Henceforth there is laid up for me the crown of righteousness, which the Lord, the righteous judge, will award to me on that Day.[92]

 
St. Paul had briefly used the race-running metaphor in the past when describing the Christian life,[93] but given Nero’s stinging embarrassment, Paul might have prudently avoided the subject of running races, lest the letter become public (as it obviously did). Instead, the apostle doubled down with words certain to invite a comparison with the emperor’s day at the track.
St. Paul says “I finished the race.” Nero didn’t finish. St. Paul insisted that one must “compete according to the rules,” yet Nero cheated. Paul looks forward to his “crown of righteousness.” Nero was also awarded a crown, but one tainted by mockery and embarrassment.
Can there be any doubt that St. Paul combined his bittersweet farewell to Timothy with a biting joke at Nero’s expense? We can wonder whether the letter hastened his execution, but more important is the light it throws on Paul’s writings which refer to respecting and honoring the rulers. If Nero was due respect for merely being the emperor—as Romans 13 is so often read—then St. Paul failed to follow his own rule. It is something to ponder when we consider one’s duty to any ruler or government.






Chapter 5

The Catholic Church and the State

We have seen from Church teaching and the scriptures that Christians, as a general rule, should obey the law. Prohibitions against murder, assault, theft, and other laws that conform with one’s own conscience must be obeyed in any event. Even unjust laws—such as many tax laws—need to be followed as a matter of prudence and Christian humility. Nevertheless, Christians may sometimes find themselves compelled by conscience to disobey, or even defy, the state.
In this chapter, we examine: 1) the need for rules in any society and the need for those rules to serve the common good; 2) the social conditions that best support the common good; 3) why government is unjust to the extent that it rules by aggression; 4) the principle of subsidiarity; and 5) the right of the people to change the existing government and create a form of government as they choose.


Don’t we need rules?
Unless we live alone on a desert island, there will be rules, that is, customary ways of doing things and getting along with others. Rules—and some method of enforcing them—are inevitable. The Church recognizes the need for legitimate governance:
Human society can be neither well-ordered nor prosperous unless it has some people invested with legitimate authority to preserve its institutions and to devote themselves as far as is necessary to work and care for the good of all. By ‘authority’ one means the quality by virtue of which persons or institutions make laws and give orders to men and expect obedience from them.[94]

 
We should not rush to assume this authority must be an aggressive government. There are other ways to secure agreement so that orders may be given and obedience expected. Authority based on reciprocity and trust is more powerful than that based on physical coercion. Such authority can be found in every institution. Think of the parents in a family, leaders of the Church, the Knights of Columbus or the Chamber of Commerce, or perhaps supervisors in the workplace.


Rights and the common good
No government is legitimate on its own authority. Even if government is imposed by a majority it is still illegitimate unless it promotes the common good of all. The common good is that state of society in which people may flourish, both physically and spiritually. In Gaudium et Spes (Joy and Hope), the Second Vatican Ecumenical Council taught:
[T]he common good embraces the sum of those conditions of the social life whereby men, families and associations more adequately and readily may attain their own perfection.[95]

 
The Catechism of the Catholic Church defines the common good in “three essential elements”[96] which are worth setting out in full:
1. Respect for and promotion of the fundamental rights of the person:
1907 First, the common good presupposes respect for the person as such. In the name of the common good, public authorities are bound to respect the fundamental and inalienable rights of the human person. Society should permit each of its members to fulfill his vocation. In particular, the common good resides in the conditions for the exercise of the natural freedoms indispensable for the development of the human vocation, such as "the right to act according to a sound norm of conscience and to safeguard . . . privacy, and rightful freedom also in matters of religion."[97]

 
2. Prosperity, or the development of the “spiritual and temporal goods” of society:
1908 Second, the common good requires the social well-being and development of the group itself. Development is the epitome of all social duties. Certainly, it is the proper function of authority to arbitrate, in the name of the common good, between various particular interests; but it should make accessible to each what is needed to lead a truly human life: food, clothing, health, work, education and culture, suitable information, the right to establish a family, and so on.[98]

 
3. The peace and security of the group and of its members:
1909 The common good requires peace, that is, the stability and security of a just order. It presupposes that authority should ensure by morally acceptable means the security of society and its members. It is the basis of the right to legitimate personal and collective defense.[99]

 
In defining the role of authority in providing for the common good, it helps to recall the distinction between negative rights—with which the common good is chiefly concerned—and positive rights. A “negative” right refers to an individual’s freedom to act or refrain from acting. It means that no one may use force to prevent another from exercising the right. Such rights would include fundamental personal rights such as the ownership of private property, freedom of speech and religion, and a right to personal security, to simply be left alone. Government is not the source of such rights. Its job is to recognize and protect these rights and do nothing to impede them.
When other people are forced to provide for our property or security (or money or health care and the like), we enter the realm of “positive” rights. In contrast to the negative right to live our lives freely and peaceably, a positive right is a right to force others to act on our behalf. Recall the words of the American Declaration of Independence:
We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.

 
The rights, “Life, Liberty and the pursuit of Happiness” are all negative. Not a one of these can be provided by other men. The most we can do is recognize and respect such rights. To pretend that these are positive rights would be as absurd as if the founders had declared a right to happiness itself, rather that its mere pursuit.
This distinction between positive and negative rights can be seen in the definition of the common good, above. Note the first element of the common good is “respect for, and promotion of, the fundamental rights of the person.” This refers to negative rights. The authority meets this element by protecting citizens from encroachment of these human rights by others and—most importantly—by not violating those rights itself.
The third element is similar and calls for “the peace and security of the group and of its members.” Peace and security are arguably a subset of the first element, amounting to the negative right to not be harmed by others, but we need not argue that point. The thing to notice is that both the first and third elements are directed—not only to society in general—but to individual members of society.
Now contrast the first and third elements with the second element comprising the common good: “Prosperity, or the development of the spiritual and temporal goods of society.” Here is a very different animal. This good is not conferred directly upon individuals, but upon society in general. This element of the common good is directed at “the social well-being and development of the group itself,” promoting prosperity in common so that each may have access to “what is needed to lead a truly human life: food, clothing, health, work, education and culture, suitable information, the right to establish a family, and so on.”[100]
The enabling of this good is expressly directed to society in common, a necessary limitation, since no society can allot spiritual goods to individuals (as if handing out food stamps).
As to temporal, earthly goods, the group has no means to give such goods to individuals unless they first take them from the person who produced them. As different as spiritual and temporal goods are from one another, the Church still classes them together, recognizing that neither involves a positive individual right to prosperity to be provided by the government.
This three-part definition of the common good is congenial to libertarian thought in that individual rights and security are protected when a person is allowed to live life peaceably and without interference. Prosperity, on the other hand, may be promoted only in a general way, enabling the free flow of earthly goods and heavenly grace. Those in authority can do no more, for to allot a particular measure of such goods to every person is either inconceivable or attainable only by physical coercion.
St. Thomas Aquinas also recognized the fundamental difference between the “common good” (sometimes referred to as the “general welfare”) and goods conferred on favored groups or individuals. Quoting St. Isidore of Seville, St. Thomas argued "that "laws are enacted for no private profit, but for the common benefit of the citizens.”[101]


Why rule by aggression is illegitimate
In light of the principles discussed so far, it is doubtful that many human governments measure up to the moral standards taught by the Church. The state does not submit to the limits that individual men accept in their dealings with one another. Every nation relies on the kind of aggression that would be criminal if used by an individual—that is, the initiation of violence.
Aggression is the common characteristic of every state, so common that we easily pass over, even excuse, the evil that governments do. We need to stop and consider how malignant the state can be.
Individuals can be shockingly evil, and the harm they do to each other is in the news every day. The notoriety of serial killers lives long after them.
Jeffrey Dahmer murdered 17 victims; John Wayne Gacy killed 23; Ted Bundy, 35; Stephen Paddock 59 and there also the Orlando Night Club, Virginia Tech and Sandy Hook killers.[102]
History records many such monsters, some believed to have killed hundreds. Such horrors could seem insignificant, however, when set against the death toll when governments go to war.
In the 20th-century, governments exceeded all previous wars by destroying more than 60 million human beings in World War II.[103]
In World War I, there were 10 million dead, not counting civilians.[104] Dozens of wars have killed a million or more people.
Even history’s most prolific individual serial killer, Soviet Major General Vasili Blokhin, in shooting 7,000 Polish officers in the space of 28 days in 1940, reached that number only with the aid of his government. Thirty of Stalin’s NKVD agents were needed to bring the victims before Blokhin and then remove their bodies afterward.[105]
The greatest mass murderer is the state
Finally, even war cannot match the most prolific murderers of history: government against its own citizens. R.J. Rummel, in Death by Government, estimated that in the 20th-century, mass murder, genocide and political murder by government caused the death of more than 212 million souls, not including combat deaths.[106] While other scholars give lower estimates of the number of killings by Communist regimes (60–100 million vs. Rummel’s 148 million), the numbers are still staggering.[107]


The test of a legitimate government
All governments control their citizens through violence. Less authoritarian nations rule with less force, while others are massively violent, but the common denominator that defines the modern state is the initiation of violent force. There is a reason why the state must use force or violence to enforce its decrees, and the Church explains why in the Catechism:
1930. Respect for the human person entails respect for the rights that flow from his dignity as a creature. These rights are prior to society and must be recognized by it. They are the basis of the moral legitimacy of every authority: by flouting them, or refusing to recognize them in its positive legislation, a society undermines its own moral legitimacy. If it does not respect them, authority can rely only on force or violence to obtain obedience from its subjects. . . .[108]

 
What are these human rights that must be respected by the state? A good start is the right not to be murdered by one’s own government, but in addition to that, such rights include the right to own private property,[109] and the right to spend our earnings however we chose;[110] The principal purpose of the state is to protect these rights and the right to personal and collective security; that is, to promote the common good.[111]
The government that “flouts” the rights of people is an unjust government. An unjust government “can rely only on force or violence to obtain obedience from its subjects.” This truth suggests a simple test of authority: If the state uses force or violence to obtain obedience, then it is illegitimate.
An unjust law is no law
Saints Thomas Aquinas and Augustine taught that an unjust law is no law at all:
As Augustine says (De Lib. Arb. i, 5) “that which is not just seems to be no law at all”: wherefore the force of a law depends on the extent of its justice. Now in human affairs, a thing is said to be just, from being right, according to the rule of reason. But the first rule of reason is the law of nature, as is clear from what has been stated above (91, 2, ad 2). Consequently, every human law has just so much of the nature of law, as it is derived from the law of nature. But if in any point it deflects from the law of nature, it is no longer a law but a perversion of law.[112]

 
Since natural law is recognizable to most men, many succeed in conforming their conduct to much of it without the need for punishment. One way of measuring the “justness” of a law is to ask whether most people readily obey a law even without the fear of punishment. By this measure, laws against murder, theft, and assault are just laws.
Contrast these laws–which are widely respected–with laws designed to control people who are not harming anyone (except perhaps themselves). These people may be unlicensed barbers, brewers, midwives or street vendors. Or perhaps they are guilty of questionable conduct: gamblers, smokers, drug users & sellers, drunks and adulterers. Most of these people would not kill you even if they could get away with it, but they freely commit these and other offenses, none of which harm anyone but themselves.
Some of these actions are widely considered to be immoral vices, while other conduct is prohibited for various political/regulatory reasons. People are more likely to commit such offenses when the law appears arbitrary, meddlesome and paternalistic; especially if the likelihood of being caught is low.
The one law that no one obeys voluntarily
There is one demand of government that almost no one (however virtuous they may be) would obey except under the threat of violence. That demand is the payment of taxes.
Imagine that the United States of America sends me an annual tax bill. It’s not really a bill. It’s just a notice telling me that my family’s share of the national budget is $7,325.00. The payment is purely voluntary, but I really ought to “do my part” and send in the money. Other than the social ostracism my failure might engender, there is no penalty for non-compliance.
Would anyone pay this bill? Perhaps we would, if: 1) we heartily approve of everything the government does; and 2) we think the government is so efficient that we are not motivated to look to competing services. Realistically, this is not going to happen. Those few people who claim they would pay such a “bill,” still want a proviso that everybody else would pay too. Of course, without the threat of violence, that is not going to happen either.
The benchmark of an unjust law is the degree to which the lawgiver must threaten or use violence to enforce obedience. A law which few will obey without the threat of force is–by this measure–an unjust law. Compulsory taxation is, therefore, unjust.
Only a just authority achieves its objectives without physical aggression. Most churches operate this way. So do clubs and businesses and most non-governmental institutions. But government is the exception.


The principle of subsidiarity
Human society is composed of individuals. They form numerous associations for survival, companionship and every other human need. Whether the group is a family, a church or any other co-operative effort, every institution derives its purpose and original authority from its individual members. Society has an order that must be respected. Pope Leo XIII taught that “Man precedes the State, and possesses, prior to the formation of any State, the right of providing for the substance of his body.”[113]
Regarding the next societal level—the family—he wrote, “[T]he domestic household is antecedent, as well in idea as in fact, to the gathering of men into a community, the family must necessarily have rights and duties which are prior to those of community, and founded more immediately in nature.”[114] This natural ordering of society is known as the principle of subsidiarity.
Since subsidiarity favors life ordered at the lowest level possible, it prefers solutions at the individual and family levels first. Then comes the church and other voluntary associations, including private enterprise. If those levels can satisfactorily serve the common good, then there can be no moral justification to form coercive states.
State violence is especially destructive because it usurps the responsibilities of the family, the church and other social institutions. In 1931, Pius XI lamented the “near extinction” of these intermediate institutions that left the individual standing alone before his master, the state; a state which is unfit and incompetent to take on the task.
Pius wrote that in the place of:
 . . . that rich social life which was once highly developed through associations of various kinds, there remain virtually only individuals and the State. This is to the great harm of the State itself; for, with a structure of social governance lost, and with the taking over of all the burdens which the wrecked associations once bore, the State has been overwhelmed and crushed by almost infinite tasks and duties.[115]

Just as it is gravely wrong to take from individuals what they can accomplish by their own initiative and industry and give it to the community, so also it is an injustice and at the same time a grave evil and disturbance of right order to assign to a greater and higher association what lesser and subordinate organizations can do. For every social activity ought of its very nature to furnish help to the members of the body social, and never destroy and absorb them.[116]

The supreme authority of the State ought, therefore, to let subordinate groups handle matters and concerns of lesser importance, which would otherwise dissipate its efforts greatly. Thereby the State will more freely, powerfully, and effectively do all those things that belong to it alone because it alone can do them.[117]

 
John Paul II in his social encyclical, Centesimus Annus affirmed the principle of subsidiarity in the context of the welfare state:
[E]xcesses and abuses, especially in recent years, have provoked very harsh criticisms of the Welfare State, dubbed the "Social Assistance State". Malfunctions and defects in the Social Assistance State are the result of an inadequate understanding of the tasks proper to the State. Here again the principle of subsidiarity must be respected: a community of a higher order should not interfere in the internal life of a community of a lower order, depriving the latter of its functions, but rather should support it in case of need and help to coordinate its activity with the activities of the rest of society, always with a view to the common good.[118]



The people determine how they should be governed
It is understandable that the Church has some things to say about government, but it makes no claim as to who should rule and how. The Catechism teaches that, “the choice of the political regime and the appointment of rulers are left to the free decision of the citizens.”[119]
The type of government the people select is morally acceptable, as long as that government serves “the legitimate good of the communities that adopt them. Regimes whose nature is contrary to the natural law, to the public order, and to the fundamental rights of persons cannot achieve the common good of the nations on which they have been imposed.”[120]


Duty to the existing government
There was once a boy who was a fan of old gangster movies—too much of a fan, it seems, because he developed a fear that grown-ups were hiding some awful truth. He began to suspect there was this huge criminal gang that forced all adults to pay “protection money.”
He wondered how old he would be when his father would sit him down and explain it to him. Worse, he feared the gang would just show up and start demanding payment. His childish fear never quite went away. His paper route and lawn mowing transitioned into better-paying jobs, and—much to his relief—the criminal gang never showed up, or so he thought. The truth turned out to be only slightly less sinister. We have government instead of a gang. We have politicians, not mob bosses. Taxes, not protection money.
Children must obey their parents and anyone else charged with caring for them. The child has no choice, nor any responsibility for the choices others make for the child. Later on, we become responsible for our decisions but still place ourselves under authority voluntarily. So we obey our employer, the bus driver, even social or religious leaders to whom we voluntarily submit.
Finally, we are required to obey government and we become—once again—like children, or animals. Whether the society is a dictatorship or a representative democracy, our consent is not required. We must obey under threat of force. We have no choice.
The Second Vatican Council, in Gaudium et Spes, recognized the right to oppose the state:
[W]here citizens are oppressed by a public authority overstepping its competence, they should not protest against those things which are objectively required for the common good; but it is legitimate for them to defend their own rights and the rights of their fellow citizens against the abuse of this authority, while keeping within those limits drawn by the natural law and the Gospels.[121]

 
While there are valid reasons to submit to the government that rules over the location in which we live, there is no principle against changing that government when necessary. Further—for those who have a choice in the matter—there is an affirmative duty to amend any unjust government to serve the common good.
St. Robert Bellarmine wrote:
Divine law gives this [political] power to the collected body. Furthermore, in the absence of positive law, there is no good reason why, in a multitude of equals, one rather than another should dominate. Therefore, power belongs to the collected body. . . . [I]t depends on the consent of the people to decide whether kings, or consuls, or other magistrates are to be established in authority over them; and, if there be legitimate cause, the people can change a kingdom into an aristocracy, or an aristocracy into a democracy, and vice versa, as we read was done in Rome.[122]

 
St. Thomas Aquinas taught that the people are bound to obey neither the usurper nor the tyrant. He goes further, saying that they are entitled to be rid of the tyrant if there is no other way of obtaining relief.[123] Our modern equivalent might be the often extolled—but never accomplished—election-year call to “throw the bums out.”
We understand why the early Christians were forced to labor under the unjust government of the Roman Empire. Christians in other times and places have been required to do the same. But in our time, to acquiesce in such tyranny—while able to freely oppose it—is lazy and unworthy of a Christian.
This does not mean that changes in government should be undertaken lightly, especially given man’s history. Movements as successful as the American Revolution and as terrifying as the French Revolution can spring from similar impulses. As noted earlier, the nation of Israel in the Old Testament provides a sad example of a nation eagerly exchanging freedom for tyranny.
While we may debate the obedience owed to any ruling authority, there is little doubt regarding the right of the people to change their form of governance if justice requires. In the United States, the rejection of any government that violates fundamental human rights is enshrined in the Declaration of Independence, which declares:
it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness

 
The Second Vatican Council was equally clear in affirming the right of people to order society in a way that suits their needs: “[T]he people who come together in the political community are many and diverse, and they have every right to prefer divergent solutions.” The council taught that some authority was necessary,
to direct the energies of all citizens toward the common good, not in a mechanical or despotic fashion, but by acting above all as a moral force which appeals to each one's freedom and sense of responsibility.

. . . the choice of a political regime and the appointment of rulers are left to the free will of citizens.[124]

 
Since modern states operate only through violence and the threat of violence, the Church would naturally encourage “divergent solutions” that address social problems in non-violent ways.
As Catholic libertarians, we propose voluntary, non-coercive solutions. We have every reason to believe that a free market, without barriers to honest work, and supplemented by mutual aid and charity, will foster better solutions to poverty than the welfare state.
The government’s violent war on drugs—like alcohol prohibition before it—has left only a trail of blood, broken families and crowded prisons. Perhaps we may begin to view drug abuse as a social problem, a mental health and spiritual problem, rather than a criminal problem.
While the duty to defend the public from foreign invasion is legitimate, we need to ask if a military empire with hundreds of bases spanning the planet is really necessary to be safe at home. We can wonder whether the practice of replacing strongman dictators with jihadist leaders has made us safer, or made the world a better place.
◆◆◆
 
The Catholic libertarian proposes this question to his fellow Catholics: When the community has a problem to solve or has a worthy goal to reach, would you be willing to find a voluntary solution in place of a coercive one? Can we—without violating any Church teaching—prefer voluntary solutions to coercive solutions?
Catholics are right when they call on nations–in their dealings with other nations–to find peaceful solutions, condoning violence only as a last resort in the arena of international relations. If non-violence is preferable in dealing with nations, even hostile nations, how much more should coercion be avoided in dealing with our own neighbors here at home.






Chapter 6

The Church, Property and the Market



Chapter 2 covered the importance of free will and how it is the right of each person to guide his own life. If God’s design is that we must be stewards of our own lives, we must also consider God’s design for the earth itself. In the beginning, God gave the whole earth to all of mankind:
Then God said, “Let us make man in our image, after our likeness; and let them have dominion over the fish of the sea, and over the birds of the air, and over the cattle, and over all the earth, and over every creeping thing that creeps upon the earth.” So God created man in his own image, in the image of God he created him; male and female he created them. And God blessed them, and God said to them, “Be fruitful and multiply, and fill the earth and subdue it; and have dominion over the fish of the sea and over the birds of the air and over every living thing that moves upon the earth.” And God said, “Behold, I have given you every plant yielding seed which is upon the face of all the earth, and every tree with seed in its fruit; you shall have them for food.[125]

 
That covers just about everything this side of outer space. We not only “possess the fruits of the earth, but also the very soil,” as Leo XIII taught in Rerum Novarum. Notice that this property right does not depend upon the state. “There is no need to bring in the State. Man precedes the State, and possesses, prior to the formation of any State, the right of providing for the substance of his body.”[126]
Even though “God gave the earth for the use and enjoyment of the whole human race,” this must be understood as a gift to humanity in general. It does not mean that every man may do whatever he pleases with the land and its fruits. It means that at the beginning “no part of it was assigned to anyone in particular and that the limits of private possession have been left to be fixed by man’s own industry.”[127] The question then arises as to how previously-unowned (unused) property becomes the private property of individuals.
The Catholic view on the origin of private property is older but similar to John Locke’s theory in his Second Treatise On Government (1690):
Though the earth and all inferior creatures be common to all men, yet every man has a “property” in his own “person.” This nobody has any right to but himself. The “labour” of his body and the “work” of his hands, we may say, are properly his. Whatsoever, then, he removes out of the state that Nature hath provided and left it in, he hath mixed his labour with it, and joined to it something that is his own, and thereby makes it his property.[128]

 
This is the idea of “homesteading” property that is not yet owned by anyone. Thus a man acquires ownership of a plot of land by improving that plot or “mixing his labor” with the land. Likewise an apple or the flowers he picks from that same unowned land become his by the act of gathering them. Locke’s language is in essential agreement with Catholic teaching:
Now, when man thus turns the activity of his mind and the strength of his body toward procuring the fruits of nature, by such act he makes his own that portion of nature’s field which he cultivates – that  portion on which he leaves, as it were, the impress of his personality; and it cannot but be just that he should possess that portion as his very own, and have a right to hold it without anyone being justified in violating that right.[129]

 
So private property is acquired in several ways; first, by homesteading, then later by purchase or gift from the rightful owner. As St. Pius X wrote in 1903, all private property—whether the fruit of labor or acquired by conveyance or donation—“is an incontrovertible natural right; and everybody can dispose reasonably of such property as he thinks fit.”[130]
The Church not only affirms the right to own private property, but affirms it as a human necessity, for “the earth is divided up among men to assure the security of their lives, endangered by poverty and threatened by violence. The appropriation of property is legitimate for guaranteeing the freedom and dignity of persons and for helping each of them to meet his basic needs and the needs of those in his charge.”[131]
Not only is private property necessary, but the private possession of property is preferable to property held by the public in general. In his great Summa Theologica, St. Thomas wrote that: “every man is more careful to procure what is for himself alone than that which is common to many or to all since each one would shirk the labor and leave to another that which concerns the community, as happens where there are a great number of servants.”[132] This is the High Middle Ages’ version of what is called the “tragedy of the commons.”


Tragedy of the commons
What has become known as the tragedy of the commons is a problem at least as old as agriculture. Suppose villagers share common pastureland in which each sheepherder has the right to graze his sheep. The land will support only so many sheep. Nonetheless, each herder knows he can increase his profit by adding sheep to the common pastureland, even though the land will be damaged by overgrazing. A selfish herder will not care, because he can retain all the extra profit from his overuse while sharing the costs of overuse with his neighbors.
This problem exists whenever the rights to scarce resources are shared. It may involve hunting, fishing, water or logging rights. It may arise over the use of radio frequencies or advertising space; or where vandalism and littering occur in public parks and restrooms. In each case, the user takes the full benefit of something he wants while sharing the cost with others. He is pursuing his self-interest. Government usually solves these problems with laws, hoping the threat of punishment will settle the matter. Often it does not.
The libertarian agrees with St. Thomas that a man is more careful with his own property, but less so with property that belongs to the community. Even an honest man who would not overuse or take more than his share is unlikely to go out of his way to police everyone else’s use of the resource. Not so with private property.
The private owner will not ruin his own pasture, water well or stream just to make more profit this season. Nor will anyone else, for landowners will naturally tend to preserve and protect their property from trespassers. He understands that while the benefits of overuse are his alone, so are the costs. This is enough to cause most people to take reasonable care for their property.


Thou shalt not steal
No defense of private property is complete without considering the seventh commandment. God told the Israelites, “You shall not steal.”[133] That law has no meaning without private property, for to steal is to take property that belongs to another without the owner’s permission. Theft would also include property taken by fraud or by cheating employees or customers.[134] There are a few exceptions, such as when consent can be presumed or perhaps where emergency need justifies the taking.
For example, a man lost in a snowstorm would be morally justified in breaking into a vacant cabin to get shelter and food.[135] He would, however, have a moral duty to repair the loss later if possible.


Duty to help the poor: charity or force?
Love for the poor is a theme that spans the entire history of Christianity. This tradition is firmly rooted in the teaching of Jesus as demonstrated in the beatitudes, in his personal poverty and in his concern for the poor.[136] We read: “If anyone has the world’s goods and sees his brother in need, yet closes his heart against him, how does God’s love abide in him?”[137]
The principle of subsidiarity focuses our moral duty of charity, which is first owed to those closest to us, our families and our community, then to the world at large. As St. Paul wrote to Timothy: “If anyone does not provide for his relatives, and especially for his own family, he has disowned the faith and is worse than an unbeliever.”[138] The Church has long advanced the corporal works of mercy, which “consist especially in feeding the hungry, sheltering the homeless, clothing the naked, visiting the sick and imprisoned, and burying the dead.”[139]
Jesus’ own preaching and concern for the poor was not a new commandment, for in the Old Testament, we read in Deuteronomy: “For the poor will never cease out of the land; therefore I command you, ‘You shall open wide your hand to your brother, to the needy and to the poor in the land.’”[140]
The whole history of God’s dealing with us is of one piece on this issue. We are commanded to be generous to the needy. The only notable exception regards that sort of parasitic laziness that St. Paul warned against in his second epistle to the Thessalonians: “keep away from any brother who is living in idleness,” for men are to “to earn their own living,”[141] and “If anyone will not work, let him not eat.”[142]
Leaving such aside, the Christian cannot escape the moral imperative to help the poor. The question is whether the burden of charity lies upon the individual conscience or upon the state. We will see that nowhere does scripture suggest that our moral obligation to the poor should be enforced by the state.


Jesus on redistribution of property
During his ministry, Jesus spoke many times of the poor. He spoke of the last judgment when he would commend those who help others, especially the poor: “I was hungry and you gave me food, I was thirsty and you gave me something to drink, I was a stranger and you welcomed me, I was naked and you gave me clothing, I was sick and you took care of me, I was in prison and you visited me.”[143]
He condemned those who would invite to dinner the rich or others who might later pay back the favor. Instead, he counseled: “But when you give a banquet, invite the poor, the crippled, the lame, and the blind.”[144]
On some occasions, Jesus’ exhortations to help the poor have been used as arguments for the redistribution of wealth from the rich to the poor. Recall the story of the rich young ruler:
A certain ruler asked him, “Good Teacher, what must I do to inherit eternal life?” Jesus said to him, “Why do you call me good? No one is good but God alone. You know the commandments: ‘You shall not commit adultery; You shall not murder; You shall not steal; You shall not bear false witness; Honor your father and mother.’” He replied, “I have kept all these since my youth.” When Jesus heard this, he said to him, “There is still one thing lacking. Sell all that you own and distribute the money to the poor, and you will have treasure in heaven; then come, follow me.” But when he heard this, he became sad; for he was very rich. Jesus looked at him and said, “How hard it is for those who have wealth to enter the kingdom of God! Indeed, it is easier for a camel to go through the eye of a needle than for someone who is rich to enter the kingdom of God.”[145]

 
Another time, Jesus was passing through the city of Jericho, when he came upon another rich man who did not need the same advice:
A man was there named Zacchaeus; he was a chief tax collector and was rich. He was trying to see who Jesus was, but on account of the crowd he could not, because he was short in stature. So he ran ahead and climbed a sycamore tree to see him, because he was going to pass that way. When Jesus came to the place, he looked up and said to him, “Zacchaeus, hurry and come down; for I must stay at your house today.” So he hurried down and was happy to welcome him. All who saw it began to grumble and said, “He has gone to be the guest of one who is a sinner.” Zacchaeus stood there and said to the Lord, “Look, half of my possessions, Lord, I will give to the poor; and if I have defrauded anyone of anything, I will pay back four times as much.” Then Jesus said to him, “Today salvation has come to this house, because he too is a son of Abraham. For the Son of Man came to seek out and to save the lost.”[146]

 
Consider that Jesus told the first rich man to “Sell all that you own and distribute the money to the poor, and you will have treasure in heaven; then come, follow me.” The man turned away sadly, “for he was very rich.”
Then, in the next chapter, a different rich man, Zacchaeus, declares, “half of my possessions, Lord, I will give to the poor,” and he promises quadruple restitution to anyone he has cheated. Jesus is delighted with the second man (who offered only half of what Jesus had asked of the first man). The difference seems to lie within the men themselves and not in how much they gave to the poor.
Doubtless, these gospel narratives reveal Jesus’ compassion for the poor, but they also appear to be less about helping the poor than they are about the salvation of the rich men. Jesus looks to personal charity and the state of the rich man’s heart. He is not trying to feed the poor in these instances. If he had wanted to feed a poor man or even a hungry crowd, it was a simple matter for him to turn a few loaves and fishes into thousands. Indeed, he did so on more than one occasion.[147]
It is notable that Jesus never even hints that third parties or the state should forcibly redistribute the rich man’s wealth. On the one occasion when Jesus was presented an opportunity to work an equal distribution of wealth, he quickly declined:
Someone in the crowd said to him, “Teacher, tell my brother to divide the family inheritance with me.” But he said to him, “Friend, who set me to be a judge or arbitrator over you?” And he said to them, “Take care! Be on your guard against all kinds of greed; for one’s life does not consist in the abundance of possessions.”[148]

 
Jesus does not even suggest a distribution. Instead, he warns against greed while declining to play the busybody.
In the Old Testament, the consequences of one’s charity (or lack thereof) flows not from the government, but from God. Those who help the poor are promised blessings,[149] while those who fail that duty are cursed.[150]
John Paul II explained why government welfare is ineffective, inefficient and lacks the love and humanity of voluntary charity:
By intervening directly and depriving society of its responsibility, the Social Assistance State leads to a loss of human energies and an inordinate increase of public agencies, which are dominated more by bureaucratic ways of thinking than by concern for serving their clients, and which are accompanied by an enormous increase in spending. In fact, it would appear that needs are best understood and satisfied by people who are closest to them and who act as neighbors to those in need. It should be added that certain kinds of demands often call for a response which is not simply material but which is capable of perceiving the deeper human need. One thinks of the condition of refugees, immigrants, the elderly, the sick, and all those in circumstances which call for assistance, such as drug abusers: all these people can be helped effectively only by those who offer them genuine fraternal support, in addition to the necessary care.[151]

 
Pope Leo XIII wrote of those who disparage the effectiveness of private charity: “They would substitute in its stead a system of relief organized by the State. But no human expedients will ever make up for the devotedness and self-sacrifice of Christian charity.”[152]
Such charity is made difficult in a welfare state, where a family may not even keep enough earned income to meet their own needs. The Church teaches that a worker’s earnings belong to the worker and he is entitled “to the disposal of such remuneration, just as he pleases. . . . Socialists, therefore, by endeavoring to transfer the possessions of individuals to the community at large, strike at the interests of every wage-earner, since they would deprive him of the liberty of disposing of his wages, and thereby of all hope and possibility of increasing his resources and of bettering his condition in life.”[153]
Once a man has provided for himself and his family, “it becomes a duty to give to the indigent out of what remains over. ‘Of that which remaineth, give alms.’ It is a duty, not of justice (save in extreme cases), but of Christian charity – a duty not enforced by human law.”[154] “[N]either justice nor the common good allows any individual to seize upon that which belongs to another, or, under the futile and shallow pretext of equality, to lay violent hands on other people’s possessions.”[155]
We are not only forbidden to take what belongs to another, we are forbidden even to desire it, as Pope Leo XIII taught in his encyclical Quod Apostolici Muneris (“On Socialism”):
the Church, with much greater wisdom and good sense, recognizes the inequality among men, who are born with different powers of body and mind, inequality in actual possession, also, and holds that the right of property and of ownership, which springs from nature itself, must not be touched and stands inviolate. For she knows that stealing and robbery were forbidden in so special a manner by God, the Author and Defender of right, that He would not allow man even to desire what belonged to another . . . .[156]

 
Charitable giving—as a matter of justice—cannot be forced. More importantly, the corporal works of mercy are central to a virtuous life, but only when freely chosen. The welfare state creates neither virtuous givers nor appreciative recipients but instead provides a justification for ignoring the poor.


The free market
If people are free to run their own lives as long as they do not aggress against others, such freedom will also apply to the way they choose to use their private property. People come together to trade goods and services, and when such cooperation is done without aggression, it is appropriately called a free market. The Church has a few things to say regarding the just working of the market: the price of goods, the wages of workers and how the terms of these daily transactions should be worked out.
A just price
In the past, some theorists have suggested that the cost of production should govern the price of goods. Therefore, the fair price would be based on the material and labor that went into the finished product. One cannot doubt the need of a worker to be compensated for his materials and labor, nor deny the fact that few workers or merchants will continue to provide goods and services if the price received does not reasonably compensate for the work and cost of materials.
This is not to suggest that anyone is obligated to buy such goods or services at a price higher than the buyer is willing to pay. We do not pay a carpenter a hundred dollars for a toothpick because he invested a full day’s work whittling the toothpick from a tree branch. Nor would we be likely to pay much for someone to dig a hole and then fill it in again. The amount of labor invested (and cost of materials) may be of concern to the seller but not to the buyer.
In a free market, all prices are voluntarily agreed to by the parties to the transaction. If either party does not agree, the trade does not take place. The only way to arrive at a different price—for example, the hundred-dollar toothpick—is by forcing one or both parties to accept another price. In practice, this means government will set the price and back it up with violence whenever necessary.
The Church, while insisting on just prices and wages, has never taught exactly how a just price is determined. The evidence, however, argues strongly that a just price is one mutually agreed upon by the parties, normally the standard price in that location. St. Thomas in his Summa comments on the nature of the exchange:
buying and selling seem to be established for the common advantage of both parties, one of whom requires that which belongs to the other, and vice versa. . . . Now whatever is established for the common advantage, should not be more of a burden to one party than to another, and consequently, all contracts between them should observe equality of thing and thing.[157]

 
He is saying that no sale is “just” when one party wins, and the other loses. While the saint speaks of the “equality” of the things exchanged, he exposes a greater truth about a free and honest sale when he speaks of “common advantage.” A man who deals to his advantage walks away from the exchange with more than he gave up. When both parties deal to their “common advantage,” both win. This is the engine that drives all commerce.[158]
The thing that motivates buyer and seller is that each has decided he values the thing he obtains more than the thing he gives up. A buyer pays a vendor a dollar for an ice cream cone, and each is more pleased with what he receives than with what he gives up. If it were not so, he would not bother to make the exchange. Each betters his position.
St. Thomas also suggests the key factor in determining the value of goods is their utility (rather than the cost of production). He writes: “the value of economic goods is that which comes into human use and is measured by a monetary price, for which purpose money was invented.”[159]
Thomas Aquinas’ theory of the value of goods and services strongly suggests that the just, fair price of anything is that price freely agreed to by the parties.
St. Thomas teaches that higher prices are justified when goods are scarce but that it would be wrong to take advantage of a desperate buyer simply because he is in great need. Thus a grocer could justly sell his scarce goods at the high prices such goods command in a famine-stricken area,[160] but it would be immoral to charge a person more, simply because he was starving and would pay anything for a bite to eat.[161]
While St. Thomas never directly states that the free market price is the just price, that was the conclusion of Giles of Lessines (died after 1304), a Dominican professor of theology at Paris and a student of both St. Thomas and St. Albert the Great. Giles declared that the just price was the common market price, stressing that any good is worth as much as it can be sold for without fraud.[162]
Even as St. Thomas upholds the fairness—and morality—of the free market price, he also upholds the freedom to trade freely, and therefore, without government interference. Pope Leo XIII, in Rerum Novarum, discussed this right to buy and sell without state interference:
“Now, a private society,” says St. Thomas again, “is one which is formed for the purpose of carrying out private objects; as when two or three enter into partnership with the view of trading in common.” Private societies [cannot be] prohibited by public authority. For, to enter into a “society” of this kind is the natural right of man; and the State has for its office to protect natural rights, not to destroy them;[163]

 
A clearer statement of the Church’s position on state intervention in setting market prices is hard to imagine.
A just wage
A chef may own a restaurant where he prepares and sells food to his customers in exchange for money. If he does not own the restaurant, he may nonetheless sell his labor to the restaurant owner who pays the chef’s wages. Like the just price, a just wage is one that is fair to all the parties. The Church begins by recognizing that a worker needs a certain income to care for his legitimate needs, but recognizes that is not always possible:
A just wage is the legitimate fruit of work. To refuse or withhold it can be a grave injustice. In determining fair pay both the needs and the contributions of each person must be taken into account. “Remuneration for work should guarantee man the opportunity to provide a dignified livelihood for himself and his family on the material, social, cultural and spiritual level, taking into account the role and the productivity of each, the state of the business, and the common good.”[164]

 
If this formula for a fair wage seems complex, in reality, it is a picture of the concerns that every employer and employee bring to the table. Naturally, the worker has chiefly an eye to his own needs and the employer likewise, but certain realities constrain them both. The workers who can produce only $10 per hour for their employer can only be paid $11 per hour until bankruptcy puts both employer and employee on the street.
The opposite situation arises when an employer offers a below-market wage. Instead of imprudent generosity, what if the employer only pays $7 per hour to an employee who produces $10 per hour? Is that unjust if employer and employee agree to the wage? The Catechism is equivocal as to whether a freely agreed upon wage is just from a purely moral standpoint.[165] Scriptural authority on the subject of wages deals mostly with fraud or the wrongful withholding of wages, which is not only immoral but criminal by any standard.[166]
If—for argument’s sake—some voluntarily agreed upon wage were to be considered immoral, it does not follow that the remedy is government intervention. As in so many areas of morality, the Church is respectful of human freedom, all the while urging men to do what is right, but without the use of force:
[H]owever extensive and far-reaching the influence of the State on the economy may be, it must never be exerted to the extent of depriving the individual citizen of his freedom of action. It must rather augment his freedom, while effectively guaranteeing the protection of everyone’s essential, personal rights.[167]

 
Pope Pius XI wrote in Quadragesimo Anno about the need to pay a sufficient wage where the employer is able:
71. In the first place, the worker must be paid a wage sufficient to support him and his family. . . . But if this cannot always be done under existing circumstances, social justice demands that changes be introduced as soon as possible whereby such a wage will be assured to every adult workingman. . . .

72. In determining the amount of the wage, the condition of a business and of the one carrying it on must also be taken into account; for it would be unjust to demand excessive wages which a business cannot stand without its ruin and consequent calamity to the workers. . . .[168]

 
This seems to be more of a general be-nice-if-you-can directive than a concrete aid to individuals deciding a fair wage. In determining a just wage, Thomas Woods, in the The Church and the Market, draws from the 16th-century Spanish Scholastic theologians:
Luis de Molina taught that the owner was “only obligated to pay [the laborer] the just wage for his services considering all the attendant circumstances, not what is sufficient for his sustenance and much less for the maintenance of his children and family.” Domingo de Soto stated the matter even more concisely concluding that "if they freely accepted this salary for their job, it must be just.” He held that "no injury is done to those who gave their consent,” and suggested to laborers: "if you do not want to serve for that salary, leave!"[169]

 
While the Church today does not automatically presume any agreed-upon wage is “just,” that does not mean aggression is justified to interfere with voluntary wage agreements made without fraud or force.
There are also practical reasons for government to keep hands off of wages. The evils that grow from enforcement of minimum or maximum wage levels are enormous and cause shortages of labor, jobs, goods, and services. On the other hand, the market will tend to correct inequities in pay rates without causing unemployment and other disruptions. These will be examined in Chapter 10.
Governmental interference with prices and wages is not the only drag on the marketplace. Government is always adding new laws to define what can be sold and what cannot; who can sell it and who cannot; how it can be sold; and how much. Bureaucrats ostensibly enact many of these regulations for the public good. These not only represent a trampling of liberty, but harm our entire society, especially the poor, as will be seen in Chapter 11.
Finally, the Church joins in the indictment of that aspect of our economic system so often referred to as “crony capitalism.” When a government becomes as enormous as that of the United States, it becomes impossible to hear or consider the concerns of 99 percent of the people. Only the most wealthy have the means to gain the ear of the politicians.
Experts can determine the optimum size for a business entity producing a certain product or service. Large companies recognize this and create internal divisions to maintain efficiently-sized operating units. But there is one business function where bigger is always better: the business of lobbying the government. Campaign contributions can buy protective tariffs, bailout loans, monopoly treatment and whatever the regulations are necessary to lock competitors out of the market. The bigger a company is, the more corruption of the market it can afford to buy from the government.
Pope John XXIII taught against allowing anyone to hijack the coercive violence of government for their own use: “An excessive concern for the rights of any particular individuals or groups might well result in the principal advantages of the State being in effect monopolized by these citizens.”[170] Such favoritism is in direct opposition to the common good, which is never advanced by favoring one group or person over another but only by actions that benefit society in general while protecting individual rights.






Chapter 7

Liberty and the Right to Life

Many libertarians believe the ancient issue of abortion will disappear in a libertarian society. This is because the pro-choice position is often mistakenly thought to be inherent in libertarianism. The misconception that a libertarian is “socially liberal and economically conservative” is so common and so misleading, it is no wonder that few people understand that the political platform of a libertarian has but a single plank: the non-aggression principle.
With that rule in hand, a free society can measure solutions offered for solving its various problems. With that plank, it may arrive at a surprising, unlooked-for answer to the abortion question; an answer in accord with Catholic teaching.


The Catholic Church and abortion:
The Church has—from the beginning and without exception—taught that abortion is the wrongful taking of innocent human life. “Human life must be respected and protected absolutely from the moment of conception. From the first moment of his existence, a human being must be recognized as having the rights of a person—among which is the inviolable right of every innocent being to life.”[171]
Unborn children[172] are human individuals, known and seen by God. Thousands of years ago the Old Testament taught the same truth:
Before I formed you in the womb I knew you, and before you were born I consecrated you.[173]

My frame was not hidden from you, when I was being made in secret, intricately wrought in the depths of the earth.[174]

 
Since the first century, the Catholic Church has affirmed the evil of abortion, whether as an end or a means. The issue is addressed directly in some of the earliest Christian documents, as in this directive from the first-century Christian tract, The Teaching of the Twelve Apostles:
You shall not kill the embryo by abortion and shall not cause the newborn to perish.[175]

 
This teaching is unchangeable.[176] No special circumstances are sufficient to justify the practice:
The inalienable rights of the person must be recognized and respected by civil society and the political authority. These human rights depend neither on single individuals nor on parents; nor do they represent a concession made by society and the state; they belong to human nature and are inherent in the person by virtue of the creative act from which the person took his origin. Among such fundamental rights one should mention in this regard every human being’s right to life and physical integrity from the moment of conception until death.[177]

 
Abortion is not only immoral but also criminal. Because it kills a human being, it is the ultimate violation of the non-aggression principle. For this reason, the Catholic Church teaches that “abortion and infanticide are abominable crimes.”[178]


Libertarians and abortion:
In this country, abortion is legal in every state by order of the United States Supreme Court in its 1973 Roe v. Wade decision.[179] The logic of the courts is a jumble of two issues. The first is the issue of whether the child is a living human being with all the rights that go with that status. The second issue is the right of a woman to do what she wishes with her own body (sometimes characterized as a privacy right).
In imposing legalized abortion on the states, the Supreme Court did not see either issue as absolute. Instead, it found that the fetus did have some rights that states could protect, but that the mother’s rights trumped her unborn child’s rights until the baby became “viable” outside the womb. It is also worth noting that the courts have never recognized a women’s right to kill the child, but only her right to end her pregnancy.
Pro-choice libertarians appeal to the same two issues in arguing that no one may prevent a woman from obtaining an abortion. As to the first issue, the question is whether the unborn child is a human person. If the unborn child is not a human being, then it has no rights to protect; no rights even to weigh against the mother’s rights. Denying the humanity of the unborn immediately short-circuits the analysis and ends the debate for those pro-choice libertarians wishing to avoid confronting the non-aggression principle.
Thoughtful pro-choice libertarians, however, will sometimes concede—for argument’s sake—that the unborn child is a person, and then proceed to justify abortion on libertarian principles. They claim to base their arguments on the non-aggression principle—and if their arguments were valid, we would have to concede that the pro-life position (and Catholic teaching) is incompatible with the non-aggression principle.


A libertarian debate
In applying the non-aggression principle to abortion, the cordial sparring of two libertarians, one pro-life and the other pro-choice, is instructive. Murray Rothbard (1926–1995) was an American economist, teacher and writer, a student of Austrian economist, Ludwig von Mises and regarded by many as the foremost libertarian scholar of the late 20th-century.[180]
Father James A. Sadowsky, S.J. (1923–2012), was professor emeritus of philosophy at Fordham University. Father Sadowsky, a Catholic convert from Anglicanism, began teaching at Fordham in 1960.[181] He was a longtime friend of Rothbard and a libertarian. In 1978, Father Sadowsky wrote an article, “Abortion and the Rights of the Child”[182] in The Libertarian Forum, edited by Rothbard. He was responding to articles by Rothbard and libertarian Walter Block.
Rothbard had argued the pro-choice position in his books and articles, notably in his libertarian manifesto, For a New Liberty (1973). He begins with a fair consideration of the Catholic position:
For the libertarian, the “Catholic” case against abortion, even if finally rejected as invalid, cannot be dismissed out of hand. For the essence of that case—not really “Catholic” at all in a theological sense—is that abortion destroys a human life and is therefore murder, and hence cannot be condoned. More than that, if abortion is truly murder, then the Catholic—or any other person who shares this view—cannot just shrug his shoulders and say that “Catholic” views should not be imposed upon non-Catholics. Murder is not an expression of religious preference; no sect, in the name of “freedom of religion,” can or should get away with committing murder with the plea that its religion so commands. The vital question then becomes: Should abortion be considered as murder?[183]

 
Here Rothbard appears to accept that the unborn child is a human life and fully entitled to the same rights as any human being. Then he asks:
What human has the right to remain, unbidden, as an unwanted parasite within some other human being’s body? This is the nub of the issue: the absolute right of every person and hence every woman, to the ownership of her own body. What the mother is doing in an abortion is causing an unwanted entity within her body to be ejected from it: If the fetus dies, this does not rebut the point that no being has a right to live, unbidden, as a parasite within or upon some person’s body.[184]

 
In Rothbard’s argument, the unborn child is a trespasser who may be removed. The death of the child is but an unintentional result of the eviction; otherwise, abortion would admittedly be murder.
Father Sadowsky first challenged the popular pro-choice fiction that the purpose of most abortions is to remove an uninvited guest: “What is wanted in most cases is precisely the death of the child. Most of those seeking abortions would be horrified at the thought that the child might survive his expulsion. Just ask your friends if all they are after is simply a premature birth.”
Sadowsky then exposes Rothbard’s faulty “uninvited entity” argument by asking whether we would be justified in throwing a stowaway out of an aircraft after discovery during flight. Sadowsky argued it was a more reasonable course to wait until the aircraft lands. He wrote:
At least the stowaway leaves the aircraft in the condition in which he arrived. If the abortion is successful, it is not a living, healthy child that leaves the womb. It is a corpse. Is this any way to treat even an unwanted house guest? While the death of the child may not be intended, this can hardly be said of the lethal and brutal attack on his body. That attack is the means whereby the expulsion takes place; the foetus does not die as the result of the mother’s failure to extend the means of life––it dies of the attack itself.[185]

 
Sadowsky makes the seemingly obvious point that trespass is grossly disproportional in comparison to death. He asks “what conduct on the part of a human outside the woman would justify the response that occurs when an abortion takes place? . . . Does mere annoyance, the loss of comfort justify such an attack on a trespasser? I think not.”
Even though a person has a right to her own body and property, it would not be justifiable to shoot a child that ran into one’s yard to chase a ball, even if a “No Trespassing” sign were posted. This response would never be justifiable under the non-aggression principle because it is clearly disproportionate to the initial aggression of trespass.
Is the unborn child really a trespasser?
Father Sadowsky’s challenge to the trespasser theory does not end with the conclusion that any response to a trespasser should be proportionate to the harm caused. He asserts that Rothbard is wrong in thinking the unborn child is a trespasser at all. Sadowsky insists we cannot simply assume that an unborn child has no right to be in his own mother’s womb. How can one trespass in the one place where they inarguably belong? A mother’s womb has one purpose: to nurture and protect the unborn child. There is nothing self-evident in the conclusion that the child has no overriding right to be there. Does not human nature itself demonstrate a child’s right to occupy its own mother’s womb?
When the embryonic child drops in to his mother’s womb, the place is vacant, unused and ready for homesteading. The womb has no other purpose, except to nurture the child, and—but for that child growing there—it would be utterly pointless for a woman to have a womb in the first place.
Father Sadowsky’s pro-life argument, based solely on libertarian principles, raised the bar Rothbard had set in his writings. Readers accustomed to a powerful libertarian defense—including this author—may be disappointed in Rothbard’s subsequent retreat from his previous (seeming) acceptance that the unborn deserve to be accorded full human rights. He later clarified his position by explaining: “I simply made the assumption for the sake of argument, in order to grant the anti-abortionists their best case.”[186] This is his position in later writings.[187] Rothbard then proceeded to address Sadowsky’s argument that one cannot be a trespasser in the one place where he belongs:
As for the womb being the fetus’s natural habitat, no doubt, but so is the body of the host the natural habitat of the parasite. Their two natures conflict and so it would be impossible, even if the two beings could understand language and abstract thought, for either to agree to the natural rights of the other.[188]

 
The unborn-child-as-parasite is a long-discredited description. From Biology 101, we learned that a parasite is an organism of one species living in or on an organism of another species. A parasite is an invading organism that comes from outside the host and invades tissues—typically in a harmful way—and for the lifetime of the host. But parasite or not, Rothbard writes that if the mother does not want the child, “nature or no, the mother has the right to eject it posthaste.”[189]
What if we turn things around and look through the other end of the telescope? Would the unborn child—if he had the means and desire—have the right to kill his mother, who—for nine months—could be regarded as his jailer? Of course this “mother as jailer” argument is ridiculous, but so is the “baby as trespassing parasite” argument. The reason both arguments are ridiculous is that they ignore the nature of the relationship.
Rothbard then addresses Sadowsky’s stowaway argument with the audacious conclusion that the unborn child’s trespass in its mother’s body “is a far more heinous trespass” than that committed by a stowaway in an airplane. Presumably, he believes that reasonable short-term accommodations for trespassers must be made, but nine months is too long. Rothbard does not say what he might do in the case of a sailboat captain who throws a stowaway overboard during a months-long ocean voyage. That would surely be a hard case. Would the choice be easier if the unwanted stowaway—like an unborn child—was no stowaway, but had actually been kidnapped by the captain and brought aboard against his will?


A poor analogy
Finally, in summation of his reply to Father Sadowsky’s argument, Rothbard offers an analogy proposed by Judith Jarvis Thomson in an article[190] written before Roe v. Wade:
Suppose that you are kidnapped and find yourself hooked up via a kidney machine to a pianist who needs continuous infusion from your kidneys in order to live . . . . Furthermore, to complete the analogy, he only will need your kidneys for nine months, after which he will be unhooked, and there is no danger to your own kidneys or health in the meantime. I say that you would have the right, not merely to unplug yourself from his kidneys, but to be damned “brutal” about it if necessary to get your body out of its enslavement, even if it kills the pianist in the process. Would Father Sadowsky say differently?[191]

 
One can readily agree with Rothbard that no one should be enslaved in this way, even if it could save another’s life. This is true, even though a voluntary donation such as this would be an honorable and virtuous act. The problem with his analogy, however, is that it has so many dissimilarities from the mother/unborn child relationship.
In the pianist analogy, the situation originates (in most conceivable cases) with the consent of the pianist, but without consent from the person donating the use of her body (let’s call her the “donor”). On the other hand, in a pregnancy it is the mother who consents to causing the pregnancy (in most cases), but the baby does not.[192]
Likewise, in the pianist analogy the donor did not cause the situation, while in a pregnancy, the mother is a direct cause. In this analogy, the donor has no duty to the ailing pianist, but what if the donor had consented to or even caused the pianist’s condition? What if the donor had directly caused it by pushing the pianist off a building? Is she not a murderer if she then lets the pianist die?
This is a critical distinction because a person violates the non-aggression principle by placing any other person in harm’s way. In the case of abortion, the mother creates a situation whereby the unborn child is completely dependent on her. She conceived the child and placed it in the position that it will die unless she follows through with her pregnancy.
Consider a woman who picks up a baby and holds it. The woman does not ordinarily have any duty to hold babies. But having picked up the baby, may she then drop it to the floor, with the excuse that she has every right not to hold babies? Most will agree that if she drops the baby, she becomes an aggressor and society has every right to prevent her from doing so. The duty to prevent harm falls on the one who creates a potentially harmful situation.
In the pianist/donor analogy, there is also a difference in intent between the donor and the pregnant mother. As noted by Father Sadowsky, in a pregnancy, the mother’s intent is less about being hooked up to the baby (i.e., being pregnant) than it is to be rid of the baby. To be blunt, the purpose of most abortions is to kill the child, not just expel it. Not so in Rothbard’s analogy, where the pianist is not directly killed, but only unplugged, to live or die on his own. It is fair to assume that the unwilling donor would be perfectly happy for the pianist to live, but not at the donor’s time and expense.
Finally, the mother not only caused her unborn child to be in this life-or-death situation, but she has a unique relationship with the child, completely unlike the innocent “donor” and the ailing pianist, who have no relationship at all.
◆◆◆
 
A pro-life Catholic libertarian has compelling moral and legal reasons for treating abortion as a crime, leaving abortion proponents nowhere to hide except behind the pretense that they are not killing a human being. Just as in our society today, it is clear that in a libertarian society, abortion will not be ended where the people disbelieve in the humanity of the unborn child. That leaves pro-life people with the same task they carry on today. They must still change people’s minds about the issue, with hope that enough people will recognize the humanity of the child and the aggression inherent in abortion. Only then will they accept—as they do with all other violence against persons—that it cannot be tolerated.
There will be progress because even a libertarian-leaning government would be smaller and more locally oriented. If the U.S. government were limited solely to its constitutionally granted powers, there would be no Roe v. Wade decision. In many places, abortion would be treated as unprovoked aggression against the most defenseless. If each state had the freedom to outlaw or punish the killing of the unborn, many of them would do so immediately, and the number of abortions would fall drastically, perhaps to the pre-Roe levels.
Admittedly, neither education nor punishment will ever stop all abortions, but that is no ground to permit abortion. Such evil cannot be tolerated simply because it cannot be eliminated. While complete abolition is the goal, it will never be achieved, any more than robbery and murder will be abolished. If a free society acquiesces in such aggression, it undermines its central axiom; but if that same society would relentlessly pursue a non-aggression policy—by protecting even the most helpless—that society secures life and liberty for all.






Chapter 8

Liberty and the Criminal Law

Few areas of political philosophy stir more controversy than the application of the non-aggression principle to the criminal law. The reason for this is simple: when no one—not even the government—is permitted to initiate force against another, some people will chafe at the knowledge that other people are doing things that some (or even all) consider to be wrong or immoral. The sort of conduct which people may object to is limitless and runs from the deadly to the trivial: Serious drug abuse comes immediately to mind. Not wearing a seatbelt or motorcycle helmet. Drinking alcohol. Prostitution. Adultery. Homosexual conduct. Gambling. Smoking. Gluttony. Greed. Laziness. Rudeness. Bigotry. Barbering without a license. Selling raw milk, and so on.
Any such list contains some behaviors the reader may agree are obviously immoral and some things that are too trifling or common to worry about. Trivial issues aside, if a majority dislikes the behavior, the mob has the raw power to outlaw it. Controversy tends to degenerate quickly into pro and con camps as if mere approval or disapproval of any activity ends the analysis as to which activities should be punished as crimes.
If, for example, the legislature is debating whether to make smoking tobacco a crime, many people follow a simple one-step analysis: If they are against the behavior, it should be outlawed. Libertarians, guided by the non-aggression principle, will point out that just because people disapprove of smoking, it does not mean one should go to jail or pay a fine for doing it privately.
We readily recognize why much of the conduct listed above should never be declared to be criminal. If all conduct considered offensive by the majority were made criminal, none of us would escape the net.


Ignorance of the law is no excuse
There is a legal principle that arose long ago: Ignorance of the law is no excuse. This principle prevents those charged with violating the law from claiming they did not know about the law. If a person could escape liability by such excuse, wrongdoers could seldom be punished.
Where the criminal law is limited to prevention or redress of harm to other people, this maxim is not especially unfair. In those cases, it hardly matters whether a person knows exactly what the written law says. He already knows that if he is harming another person or their property, he must pay for the harm done.
At this basic level everyone “knows” the law, so ignorance is no excuse, but today we have the opposite situation. Ignorance of the law has never been more widespread because the criminal law now prohibits so much conduct that is not intuitively evil. The law punishes all sorts of behavior that doesn’t hurt anyone (except sometimes the defendant himself) and it is no longer obvious which actions are criminal and which are not. Without the non-aggression principle operating as a minimum standard by which all may measure their actions, ignorance of the law becomes common.
This situation is only aggravated by the sheer enormity of the criminal code.[193] No one—not even criminal lawyers—ever reads the whole code.
When the police arrest someone, they may have only a rough idea as to what crime (if any) has been committed. They learn to look through simplified charging manuals to find a crime to fit the conduct. Often enough, the police get it wrong, and prosecutors must dig into the big books to make the defendant’s conduct fit under some law. Since even police and prosecutors must consult the laws to charge crimes, what hope does anyone else have of obeying all the laws when so many have no apparent connection to the golden rule?
The “ignorance of the law” maxim has never been more unfair than it is today. At the same time, it has never been more essential to the smooth operation of the criminal courts. If ignorance of the law were an excuse, the courts would be in chaos.
How many people know how easily their everyday actions can result in a criminal conviction? Here are a token few among the thousands of crimes we may unwittingly commit:
● raising arms while riding a roller coaster
● burying a deceased pet in one’s yard
● possessing a baby raccoon
● operating any vehicle with a bumper sticker or sign at less than 6 MPH[194]
● releasing a swine[195]
Since no one can escape them all, we all become unintentional criminals. Ignorance may be common to us all, but the state will never permit it as an excuse.


Thomas Aquinas: Should all vices be crimes?
This a question St. Thomas addresses explicitly in his Summa, wherein he objects to the criminalization of most vices on the ground that it would make criminals of most people. St. Thomas argues that “human law rightly allows some vices, by not repressing them” and with good reason:
[Virtuous conduct] is not possible to one who has not a virtuous habit, as is possible to one who has. Thus the same is not possible to a child as to a full-grown man: for which reason the law for children is not the same as for adults, since many things are permitted to children, which in an adult are punished by law or at any rate are open to blame. In like manner, many things are permissible to men not perfect in virtue, which would be intolerable in a virtuous man.

Now human law is framed for a number of human beings, the majority of whom are not perfect in virtue. Wherefore human laws do not forbid all vices, from which the virtuous abstain, but only the more grievous vices, from which it is possible for the majority to abstain; and chiefly those that are to the hurt of others, without the prohibition of which human society could not be maintained: thus human law prohibits murder, theft and such like.[196]

In practical terms, this teaching seeks to invoke the criminal law only in response to violations of the non-aggression principle; that is, human law should limit its punishments to acts that hurt other people or their property. St. Thomas goes on to assert that criminal punishment “belongs to those sins chiefly whereby one’s neighbor is injured.”[197]
Some are critical of St. Thomas’ view and want the criminal law to mirror all the moral precepts of the Church.[198] It is true that St. Thomas once wrote (in this same “human law” section of his Summa) that if bad men are forced to “desist from evil-doing, and leave others in peace,” they may form good habits and thus “might be brought to do willingly what hitherto they did from fear, and thus become virtuous.”[199] Here the saint does no more than express a hope that if we are forced to “leave others in peace” perhaps peaceable behavior may become voluntary by habit. He never endorses (and consistently opposes) the criminalization of vices beyond those whereby one’s neighbor is injured, that is, “murder, theft and such like.”
St. Thomas also cites God’s own unwillingness to prevent earthly evils, oftentimes because the cure would be worse than the disease:
Human government is derived from the Divine government, and should imitate it. Now although God is all-powerful and supremely good, nevertheless he allows certain evils to take place in the universe, which he might prevent, lest, without them, greater goods might be forfeited, or greater evils ensue. Accordingly in human government also, those who are in authority, rightly tolerate certain evils, lest certain goods be lost, or certain greater evils be incurred: thus Augustine says (De Ordine ii, 4): “If you do away with harlots, the world will be convulsed with lust.”[200]

 
Elsewhere, St. Thomas repeats this truth that suppressing vices can lead to greater evils: “[Human law] does not lay upon the multitude of imperfect men the burdens of those who are already virtuous . . . Otherwise, these imperfect ones, being unable to bear such precepts, would break out into yet greater evils.”[201]
What better example of this principle is America’s failed “war” on drugs? While most agree that drug abuse is a problem in our society, it is easy to overlook the fact that the most egregious evils come not from using the drugs, but from their prohibition. This is the very thing St. Thomas and St. Augustine warned against.
Some examples of prohibition-caused evils are shocking, such as vicious gang warfare and the mass murder of law enforcement officers in Mexico. In American cities, we read about shootings at convenience stores carried out by drug dealers engaged in turf-wars. Many burglaries and robberies are committed by drug users needing money to buy expensive black-market drugs. Users die from overdoses and from impure drugs. Methamphetamine cookers burn down their homes in meth lab explosions. Children are harmed by the poisonous chemicals needed to make the drugs. Most of these evils would disappear without government prohibition and the war on drugs.
As we despair of ever solving the problem, the damage spirals out of control. Government’s answer to such failure is to double-down with more of what is not working now. In the case of the drug war, it means more police, more prosecutors, and more grotesque punishments, such that drug addicts—some of whom never even sold drugs—will serve many years, even decades, in prison, while the rest of us pay the bill. This situation came about so gradually that we are not even shocked by it, but by any reasonable standard, the punishments are disproportionate to the harm (if any) caused.
Even the Old Testament—not famous for its lenient punishments—contains the principle that the punishment should fit the crime. This proportionality requirement is memorably stated “eye for eye, tooth for tooth.”[202] Things have changed in our modern legal system. Government often allows its own priorities to take precedence over the more essential concerns of public safety and fairness of punishment.
Legislatures multiply punishments when unjust laws fail to earn the respect of the citizens. The hope is that heavier sentences will create respect for law. They assume that less “crime” will naturally follow harsh punishment as surely as night follows day. Ironically, unjust punishments have the opposite effect in that they generate the very disrespect they aim to correct.
The courts, understandingly, want to see a defendant’s remorse for his crime at his sentencing. Genuine contrition, however, becomes less likely when the defendant has not actually harmed anyone. When the conduct is illegal simply because the government says so, the defendant is chiefly sorry that he got caught. When the law is respected, it is never for the fear it evokes, but because the law is just.
The reason alcohol prohibition failed is that the law was not widely respected and consequently created greater evils than it prevented. Ninety years ago alcohol was illegal in this country. Organized crime thrived. Government poured money into fighting it. For practical reasons, illegal producers turned almost exclusively toward distilled spirits and fortified wines, leaving bulky beer and wine to home brewers. People were drinking more hard liquor, as alcohol consumption rose despite far higher prices. Consumer death from drinking adulterated liquor rose 400 percent, causing Will Rogers to quip that “governments used to murder by the bullet only. Now it’s by the quart.[203]
Eventually, our ancestors realized that alcohol prohibition did little or no good and caused a great deal of harm (the primary beneficiaries being crime bosses and big government). Reason eventually prevailed and prohibition of alcohol was repealed, taking with it all the evils it caused.
These days we never read about a Budweiser truck driver getting into a shootout with a Miller Lite salesman in the liquor aisle. Beer and wine are favored over distilled spirits, and even hard drinkers get their alcohol free of poisonous additives. Exploding moonshine stills are not much of a problem these days. Nor does the price of alcohol itself cause crime, for even a homeless wino can manage a three-buck drunk without having to burglarize homes. All these things have been understood and anticipated by the Church and society for thousands of years.
St. Augustine: Divine Providence and the problem of evil
St. Augustine, born in 354 A.D, was Bishop of Hippo in North Africa (present-day Algeria). He is best known for his autobiography Confessions (398 A.D.) and his later work, The City of God.
St. Augustine taught that mankind is divided into two groups or “cities,” the City of God and the City of Man.[204] Inhabitants of the City of God have their will and reason turned toward communion with God. The City of Man looks to purely earthly ends, yet these groups are “commingled”[205] in this life, just as the wheat and the chaff grow in the same field until the judgment day.
This creates a pluralism of moral and religious values that will persist until the end of the age. There can be no common agreement as to every right and wrong. There is, however, what St. Augustine called “the sweetness of peace which is dear to all,”[206] and the “tranquility of order.”[207]
Here again, one sees that same common ground inherent in the non-aggression principle. Augustine wrote that “peace is a good so great, that even in this earthly and mortal life there is no word we hear with such pleasure, nothing we more strongly desire, or enjoy more thoroughly when it comes.”[208] The citizens of both heavenly and earthly cities share a common interest in peace. They can agree, at a minimum, upon a secure and orderly society that lets them pursue both their spiritual and material goals.
In Augustine’s view, there was little else in common between the two cities. This view wars with our popular conception of politics as embodying a broad consensus of values. Even today, we pretend we have shared values when less than 40 percent of us go to the polls to elect “representatives;” then 51 percent of them dictate how 100 percent of us must conduct even the most trivial aspects of our lives. The alternative is to have laws that derive their power not from force but from shared respect.
When laws truly protect us from harming one another, we respect those laws so unanimously that even criminals will agree (at least as those protections apply to themselves). On the other hand, when the state arrogates to itself the right to dictate how we live our own lives, respect for the law diminishes. This is not justice; it is pure power and leads to contempt for the law.
Libertarians, along with St. Augustine, see the wisdom in limiting government (of whatever sort) to a least common denominator between the City of God and the City of Man; i.e. the protection of life, liberty, and property. St. Augustine—along with St. Thomas, as noted above—would permit vice because governmental suppression would only result in more evils:
What can be mentioned more sordid, more bereft of decency, or more full of turpitude than prostitutes, procurers, and the other pests of that sort? Remove prostitutes from human affairs, and you will unsettle everything because of lusts; place them in the position of matrons, and you will dishonor these latter by disgrace and ignominy. This class of people is, therefore, by its own mode of life most unchaste in its morals; by the law of order, it is most vile in social condition.[209]

 
In condemning prostitution, St. Augustine makes it clear that just because we do not punish these sins does not mean we approve of the conduct. In his letter to Macedonius (413–14 A.D.), he uses the example of Jesus and the woman taken in adultery (whom Jesus saved from stoning). Augustine recommends that believers of his own day adopt Jesus’ merciful example: “Impious Jews yielded to his pronouncement; may pious Christians do so too.”[210] He also notes that “[God] punishes very few offenses in this life, in case no one believes in divine providence; and he keeps most of them back for the final assessment, in order to remind us of that future judgment.”[211]
He goes on to discard the idea that human laws make bad men good:
[The bad] are not to be described as good just because they do not sin, out of fear of such penalties. One is good not through fear of punishment, but through the love of justice. Punishment by the government is useful so that “the innocent can live in security among the unscrupulous.”[212]

 
Not only does he reject the notion that criminal punishment removes an interior disposition to evil,[213] he goes on to assert the opposite. He writes that “prohibition increases the desire of illicit action.”[214] This cannot be denied, for the attractiveness of “forbidden fruit” goes back all the way to the garden of Eden and is especially enticing to less mature individuals. Teenage rebellion is a testament to this proposition.
Libertarians and St. Augustine agree that criminal laws that try to force the City of Man into the City of God must fail. Linda C. Raeder, in her article “Augustine and the Case for Limited Government,” observed that coercive measures are the mark of a society in decline:
The idea that coercion can generate virtuous behavior has only the most tenuous justification in that being compelled to behave properly may habituate the unruly to more appropriate behavior. Such only becomes necessary, however, if persons have not previously absorbed the rules of civilized society throughout the process of enculturation. The need to resort to coercive means thus represents the breakdown and not the flowering of civilization.[215]

 
The teaching of the modern-day Catholic Church is essentially the same as in earlier times. The Catechism is exhaustive in addressing personal moral issues, never hesitating to call sin a sin. Some things modern society calls crimes are not even sinful, let alone harmful to others. These often appear as laws that criminalize the practice of occupations without government permission. These have included activities such as braiding hair, building and selling caskets, or even running a six-year old’s lemonade stand. Such conduct is productive and peaceful. Only government would attack such behavior.
The Church does not consider activities such as smoking, drinking alcohol and gambling as sinful unless done to excess or to the point of causing harm.[216] The Catechism teaches that illegal drug use, fornication, prostitution, use of pornography and homosexual acts are all morally wrongful,[217] but it does not call on government to criminalize these acts.[218]
If these attitudes were reflected in our criminal justice system, many good things would flow from it. Currently, it is the government that considers itself the offended party in every criminal case. In a libertarian justice system, most vices would be treated as moral and social issues, but they would not be crimes. Harm to persons and property would be punished, and crime victims—who are now of only passing interest to the courts—would become the focus. Restitution to victims—now a sometime thing—would become central to justice.
The emphasis would be on setting things right, not just for victims, but for defendants too. “Paying one’s debt to society” could mean more than just sitting in a prison cell. If wrongdoers are required to make good the harm they cause, they may truly retake their place in society without the hopelessness and ostracism that marks the justice system today. Some of these alternatives will be explored in Chapter 12.






Chapter 9

Some Catholic’s Objections to Liberty

Most Catholics who object to libertarianism base their objection on two misunderstandings:
First, they fail to grasp that libertarianism is not a complete blueprint for anyone’s life, but only a commitment to avoid the initiation of force against others. Jesus gave to the scribes the essence of the gospel in these two commandments:
The first is, ‘Hear, O Israel: the Lord our God, the Lord is one; you shall love the Lord your God with all your heart, and with all your soul, and with all your mind, and with all your strength.’ The second is this, ‘You shall love your neighbor as yourself.’[219]

 
The non-aggression principle (NAP) has little to do with the first commandment, but regarding our love of neighbor, the NAP is equivalent to that portion of the commandment which forbids our doing to others what we would not want done to ourselves. Nothing about the NAP conflicts with the Christian duty to good deeds, charity, and kindness. There is no point in criticizing the NAP for being an incomplete system of morality when it makes no such claim for itself.
Other critics will point to the conduct and writings of certain libertarians as proof that a Catholic cannot be a libertarian. Doubtless, some libertarians practice and approve of conduct that Catholic teaching reproves. These may involve sex and marriage issues, drug use and other abuses; literally, every wrongful choice that people make that does not violate the non-aggression principle.
The critic expects too much of liberty. Libertarians understand freedom as necessary for human flourishing, but no Catholic libertarian considers it a gameplan for his life. To leave one’s fellow man in peace is simply St. Augustine’s common ground to which all must adhere. Nothing in this principle is contrary to Catholic faith.
Catholics cannot be libertarian because libertarians are selfish individualists.
The political left always equates individualism with selfishness. Individualism is a broad concept. As Catholics, we are not individualists in any religious or ethical sense. Regarding Church teaching on faith and morals, Catholic libertarians voluntarily embrace these precepts of the Church, else they would not be Catholic.
Libertarian individualism lies on the spectrum between two warring conceptions of the state. One end of that spectrum views the state as an end in itself, with the individual used as a mere means to accomplish the will of the state. This view is seen in such societies as ancient Greece and Rome. The 20th-century totalitarian governments of the former Soviet Union and Nazi Germany provide modern examples.
The opposite end of the spectrum is the complete absence of any governing authority. In such a condition, every man would do whatever he wished, limited only by his personal power; and without regard for injuries that may accrue to others.
Libertarian individualism is neither totalitarian nor a lawless strife without governance. In a libertarian society, the non-aggression principle is foundational; and its “individualism” is simply a respect for the person; that is, for others.
This respect for the rights and property of others would seem an unlikely ground to support the charge of selfishness, but that is how Catholic critics on the left describe libertarians. They look into the libertarian heart and conclude that we are unable to see our neighbor as ourselves. They note how libertarians disfavor stealing from one man to help another. From this, they conclude that we have no love for the poor. “There, but by the grace of God, go I,” they imagine, is a sentiment that never stirs in the libertarian soul. These are serious and uncharitable charges to level at a brother Christian. And wholly without merit.
Catholic libertarians believe there is no poorer expression of love for the poor than a willingness to put a gun to our brother’s head with the purpose of making him a charitable man. Libertarians prefer voluntary charity, mutual aid, and the removal of all the barriers (see “sinful inequalities” below) that prevent people from making a dignified living.
The most constant objections to libertarianism come from the left. They fear the decentralization of control and see the welfare state as the best and only compassionate approach to helping the poor.
There are critics on the right as well. They are more concerned that morals will suffer unless the state punishes vices as crimes.[220]
Catholics cannot be libertarian because libertarians reject the “common good.”
The concept of the “common good” is another favorite club that critics of libertarianism seem to enjoy throwing around to prove the selfish depravity of libertarians. These critics are shameless in their ignorance of the meaning of the words “common good,” which they treat as synonymous with the welfare state. There is no attempt to parse the Catechism definition as we detailed earlier under “Rights and the common good,” in Chapter 5. There we saw how the Catechism teaches that the common good entails the protection of individual rights and security; and that these are protected when a person is allowed to live life peaceably and without interference. Indeed, the phrase “common good”—on its face—refers to that which is good for everybody, not just some particular subset of people, whether they be rich or poor.
The “common good” is not a stick for critics to waive at libertarians, for the common good is best served when people are safe and their dignity as human beings is respected. Libertarians have no trouble with this idea and neither does the Church.
Catholics cannot be libertarian because libertarians ignore the “sinful inequalities” that exist.
The words “sinful inequalities” also come from the Catechism which notes that such inequalities “affect millions of men and women,” and “are in open contradiction of the Gospel.” The Catechism teaches that we must “strive for “fairer and more humane conditions.”[221]
As libertarians, we acknowledge profound and “sinful inequalities” in society. These are different from the inherent inequalities among individuals. People are naturally and differently gifted and so there are inequalities of beauty, of bodily and emotional health, intelligence, creativity, and energy. A person’s motivation and ability will naturally lead to varying levels of productivity and income.
As Pope Leo XIII taught in his encyclical Quod Apostolici Muneris (“On socialism”), “the Church . . . recognizes the inequality among men, who are born with different powers of body and mind” and which result in inequality of wealth.[222]
There is nothing inherently unjust in unequal economic outcomes. While we are bound by our charitable duty to meet the needs of the poor, the mere fact that rich and poor exist is not the sort of the “sinful” inequality that can be ended (unless it be through a universal impoverishment caused by a socialist government). There are, however, many “sinful inequalities” that can be eliminated. Most of these state reforms are examined in greater depth in the second part of this book, but here is a preview of some areas ripe for government action.
Crony Capitalism:
The first sinful inequalities to be eliminated ought to be those benefits enjoyed by persons, businesses, and groups whose power and money is sufficient to secure legislation favorable to themselves at the expense of everyone else.
These include government subsidies to business, protective tariffs, too-big-to-fail corporate bailouts, and the use of eminent domain which destroys whole neighborhoods and takes land for big business at bargain prices. Intellectual property laws–which have the chief effect of protecting monopolies while stifling creativity and productivity–should also be repealed.
On top of this, product regulations and occupational licensing requirements limit competition and raise prices, all to the benefit of established businesses. Zoning and other state-mandated land-use restrictions tend in the same direction.
Barriers to self-employment:
Closer to home are the “sinful inequalities” that prevent honest work. These are regulations that purport to protect the public but chiefly serve to safeguard existing businesses at the public expense. It is time to tear down the state-erected walls that separate workers from earning a living:
● Allow street vending along the public right of way. No permits, no licenses, just food carts, trucks and flea markets, etc.

● Complete elimination of taxi-permits and licensing so that a car or van owner can make a living giving rides without asking permission from the state.

● Eliminate occupational licensing. Those who can cut and braid hair, midwives, carpenters, plumbers, beer brewers, nail clippers, babysitters, funeral directors, dental hygienists, and other practitioners should be left alone to do their work without arbitrary educational requirements, testing, dues-paying and permission from the government. Even professions like medicine, law, engineering, and architecture would be better certified by private entities. See Chapter 11.

● No government permission should be required to operate garage sales, grow vegetables, raise chickens or sell those goods from the same premises.

● People should be allowed to practice trades out of their homes; to build things, to can food and bake bread, to cater to customers out of their home kitchens

Other reforms:
If government is going to level the employment field, it is also time to repeal the minimum wage laws. The reasons are many, but the bottom line is that the minimum wage is nothing more than a barrier separating unskilled workers from a job. See Chapter 10.
While working for a living is the top priority in raising up the poor, another way government can help is by getting out of the way of affordable housing by:
● Eliminating minimum house and lot sizes and other building code restrictions that prevent the poor from owning a home. The entire “tiny house” movement shows people can live economically and well.

● Repealing zoning laws that prevent homeowners from creating small apartments out of basements and attics, thereby creating income and increasing the amount of affordable rental housing.

● Making it easy to establish boarding houses where people can live well and cheaply.

These are just a few areas where government could create widespread prosperity with libertarian ideas by eliminating “sinful inequalities.” Of course, this is just a start.
Libertarians also want to end foreign military interventions and return the military to a purely defensive role, saving lives and resources that would be much better kept at home.
Libertarians would limit the United States’ prison system to people who hurt other people and would treat the drug problem as a social and mental health problem, not a criminal one.


Catholics cannot be libertarian because libertarians resist the welfare state as the means to fulfilling our Christian duty to the poor
For some, it is self-evident that Christian charity requires a coercive welfare state. They consider the idea of voluntary charity to be contemptible, while coercive redistribution is seen as preferable and more virtuous.
The Christian way of helping the needy was well expressed by Dorothy Day in an interview in 1971:
If your brother is hungry you feed him. You don’t meet him at the door and say ‘Go be thou filled, wait for a few weeks and go get a welfare check.’ You set him down. Feed him . . . . It’s far easier to see Christ in your brother when you are sitting down and sharing soup with him.[223]

 
Of course, she is citing the letter of James, where we read:
If a brother or sister is ill-clad and in lack of daily food, and one of you says to them, ‘Go in peace, be warmed and filled,’ without giving them the things needed for the body, what does it profit?[224]

 
The modern state—with its involuntary taxation and redistribution of wealth—has made it easier to ignore the needy than at any time in the past. We feel no responsibility for others when we may easily dismiss them, saying: “Go to the government, be warmed and filled.” There is no virtue in being forcibly taxed by the government. There is nothing of loving your neighbor in that.
The Taxpayer as Good Samaritan
Jesus taught the golden rule: Do unto others as you would have them do unto you. Love your neighbor as yourself. But a lawyer asked Jesus: "Who is my neighbor?" Jesus replied with the parable about a traveler on the road from Jerusalem to Jericho:
“A man was going down from Jerusalem to Jericho and fell into the hands of robbers, who stripped him, beat him, and went away, leaving him half dead. Now by chance, a priest was going down that road; and when he saw him, he passed by on the other side. So likewise a Levite, when he came to the place and saw him, passed by on the other side. But a Samaritan while traveling came near him; and when he saw him, he was moved with pity.

“He went to him and bandaged his wounds, having poured oil and wine on them. Then he put him on his own animal, brought him to an inn, and took care of him. The next day he took out two denarii, gave them to the innkeeper, and said, ‘Take care of him; and when I come back, I will repay you whatever more you spend.’

“Which of these three, do you think, was a neighbor to the man who fell into the hands of the robbers?” He said, “The one who showed him mercy.” Jesus said to him, “Go and do likewise.”[225]

 
Notice how the Samaritan responded to the neighbor’s need. First, he treated and bandaged the man's wounds himself, he set the man on his own horse and took him to an inn and took care of him there. This is the heart of Christian charity; that is, to see a need, and act directly to meet it.
And yet he is not finished. The next day, the Samaritan—when he had to go on his way—gave the innkeeper money to care for the man and see that he was healed. He even promised to pay any additional expenses if needed.
We are not told whether the Samaritan was in the habit of rendering such kindnesses, but the traveler's misfortune tested the Samaritan's virtue. And passing the test made a good man a better man. As for the injured traveler, his gratitude at the Samaritan's kindness is pretty much a given. The Samaritan’s example must have moved even the innkeeper.
Today, the same parable can be retold with the taxpayer cast in the role of the good Samaritan. Imagine this poor traveler coming out of a convenience store. He, too, is set upon by hoodlums in the parking lot. He refuses to give up his money and ends up beaten, robbed, and left bleeding in a ditch. Afterward, several people pass by and see the beaten man, but go on their way.
Then another man, a good Taxpayer, stops into the store. He comes out of the store with his 42-ounce cola and sees the beaten traveler. His conscience reminds him of a slogan: "If you see something, Say something."
Knowing that the government handles such matters, he is moved to pull out his cell phone and call for the government paramedics. He knows they will give the beaten traveler some Obamacare, and perhaps afterward a lawyer can get him a government disability check. The good Taxpayer does his duty and goes home to his family.
We could say the result in the case of the Good Samaritan was the same as with the good Taxpayer: both victims received the care they needed, yet how much has been lost?
Starting with the Good Taxpayer: He is no good Samaritan. His direct aid consisted of a phone call. His contribution as a taxpayer—grudgingly paid under a threat of governmental force—was not virtuous, but mere self-preservation. He feels little duty to help the stranger. Charity—he has learned—belongs to the government, so it is easy and natural to turn away and leave “charity” to the state. Government has destroyed the Good Taxpayer’s capacity to love his neighbor.
Even if he felt the duty to charity, the government taxation has drained away the surplus from which he might otherwise help. In the end, he has no connection to the injured man. After being shaken down by the tax man, his feelings run more to resentment than to compassion.
The injured traveler, likewise, does not know his benefactor. If he thinks about it at all, his gratitude is considerably undermined by the fact that the funds that help him today were taken from the “donors” by force yesterday. The welfare system denies him the opportunity to appreciate the help or to reciprocate in any way. He may even feel entitled.
And finally, remember that this modern parable replaces the good Samaritan with both taxpayers and with government agents and their hirelings: the police, paramedics, and doctors are doing their jobs, mostly paid through government funds.
And what of the tax man, the bureaucrat, and the congressman? In this parable, they are the second set of thieves. They rob the taxpayer first. Then before they give the loot to the injured man, they take their cut. Thus, the welfare state multiplies the number of both victims and robbers.
The state enshrines and perpetuates poverty by making itself indispensable to the poor, thereby subjugating them forever. Charity may be a social duty but is quickly diluted when individuals in need are seen as a social problem. It is not society's responsibility. It is ours. We may act together to meet a greater need, but if such assistance is to have any real value—it must be personal and voluntary.
Catholic libertarians favor a genuine charity that springs from love instead of coercion. Such charity puts the whole golden rule into action: First as a guide to what we ought to do for our neighbor; and then as a caution as to what we must not do.
This lesson is not for others, but for ourselves. When we see a need, and then compel our neighbor to help by threatening violence, we treat that neighbor as a mere tool for accomplishing our ends. We dishonor both him and his Creator.
In his book, Love & Responsibility, Karol Wojtyła (later Pope John Paul II), wrote that we are wrong ever to view others as the means to our ends:
[T]he person is the kind of good which does not admit of use and cannot be treated as an object of use and as such the means to an end. 
. . .
The principle of 'utility' itself, of treating a person as a means to an end . . . will always stand in the way of love.[226]



Catholics cannot be libertarian because libertarians dissent from Church teaching
It is best to define what it means to dissent from the teachings of the Church. If my bishop or the bishop of Rome steps outside, looks up at a sunny sky and declares that it looks like rain, it is possible I may not agree. Even if he included his observation in a Church document, no Catholic would be seen as dissenting from Church teaching for leaving his umbrella at home.
The limits of Church authority
Critics accuse libertarians of disagreeing with Church teaching on the subject of relieving the suffering of the poor. What is the duty of a Catholic economist faced with the bishops’ recommendation of a public policy that is supposed to help the poor, when that economist knows that the policy will have the exact opposite effect? Does the economist’s disagreement on the effect of an economic policy amount to dissent from Church teaching?
Tom Woods, in his book, The Church and the Market, a Catholic Defense of the Free Economy, explains:
It is of course not “dissent” merely to observe that the cause-and-effect relationships that constitute the theoretical edifice of economics are not a matter of faith and morals. They simply do not fall within the range of subjects on which a Catholic prelate is endowed with special insight or authority . . . . They are facts of life. Facts cannot be protested, defied, or lectured to; they can only be learned and acted upon. There is no use in shaking our fists at the fact that price controls lead to shortages. All we can do is understand the phenomenon, and be sure to bear it and other economic truths in mind if we want to make statements about the economy that are rational and useful.[227]

Had a series of Popes said that two and two make five, it would not make any sense to call someone a “dissenter" who argued that in fact they made four, particularly since mathematics is not a discipline into which the popes have been granted any special insight. The very notion of dissent is obviously inapplicable in such a case.[228]

 
Woods provides a real-world example from Pope Paul VI’s 1967 encyclical Populorum Progressio. The Pope’s encyclical had called for foreign aid transfers and state-led development programs to raise less-developed countries from poverty, a view that was popular after World War II. Now, decades later, and with trillions of dollars in foreign aid spent, such policies have failed. Woods notes:
It was precisely the economic recommendations of populorum progressio that had held these countries in relative poverty and stagnation. Again, therefore, we should bear in mind that the specific application of Catholic Social principles, which is a debatable matter of rational judgement based on circumstances and contingent factors rather than a matter of strict Catholic Doctrine, can never bind the Catholic conscience—especially, as in the present case when a trained economist knows very well what their outcome will be . . . . Catholics must be permitted to hold another view if the pontiff's recommendations are bound to have the opposite effect.[229]

 
Considering the high view of private property taught by the Church, alongside a correspondingly low view of theft, it would seem laughable to pretend that we who value voluntary charity over the welfare state are being unfaithful to Church teaching. Again, Tom Woods in The Church and the Market:
To say that the demands of Christian charity are binding on the Catholic conscience, and that these demands must inform the pious man's disposition of his property, is something very different from claiming for the state a right to violent interference with a man's use of his own property if he is considered not to be sufficiently generous toward his fellows. He will have to answer to God for his lack of Charity toward his fellow man, to be sure. But the claim that the state is obligated to seize his possessions violently is a mere statement of opinion.[230]

 
While Catholics accept Church teaching in questions of faith and morals, the popes have been open to varying solutions to problems. This was never more true than in regard to the social teaching of the Church. Pope Pius XI wrote in Quadragesimo Anno that there are limits to what moral theologians can say in the economic sphere because “economics and moral science each employs its own principles in its own sphere.” The Church, he wrote, “can in no wise renounce the duty God entrusted to her to interpose her authority, not of course in matters of technique for which she is neither suitably equipped nor endowed by office, but in all things that are connected with the moral law.”[231]
As Pope Paul VI’s International Theological Commission explained in 1977:
Theology, however, cannot deduce concrete political norms sheerly from theological principles . . . . [T]hese theories must be tested for their degree of certitude, inasmuch as they are often no more than conjectures and not infrequently harbor explicit or implicit ideological elements that rest on debatable philosophical assumptions or on an erroneous anthropology. [T]hese [theories] do not achieve a greater degree of truth simply because theology introduces them into its expositions.[232]

 
Pope John Paul II noted in his encyclical Centesimus Annus that with regard to practical solutions, “the church has no models to present.”[233]
Dorothy Day understood that the concrete problems of helping the poor were better left to those who worked in the field. She wrote of “the tremendous freedom there is in the Church, a freedom most cradle Catholics do not seem to know they possess.”[234] She understood her right to push back when Churchmen meddled outside their areas of expertise and authority:
No one in the church can tell me what to think about social and political and economic questions without getting a tough speech back: please leave me alone and tend to your own acreage; I'll take care of mine.[235]







Part II

Introduction
Part I of this book is concerned with the morality of governmental aggression. We have seen that government—to the extent that it goes beyond protection of life, liberty, and property—becomes illegitimate and therefore finds its dictates unenforceable, except through violence, confiscation of property or the threat of force. To most libertarians this is a central moral issue; a matter not of balance but of simple right and wrong, such that even if it could be proven that a totalitarian “nanny” state provided a better quality of life than a free country, that fact would not justify aggression by government. The ends do not justify the means.
Many people, however, see aggression as the only way to bring about the common good. Such “statists” interpret Catholic teaching as mandating government control of markets, unions, prices, wages, and employment conditions, as well as the criminalization of any conduct that happens to be out of favor.
While the Catholic Church condemns immoral means for reaching good ends, it claims no special competence in selecting which morally neutral policies shall best promote justice and the common good. As noted earlier, the common good is promoted by respect for personal fundamental rights, by peace and security, and by the overall prosperity of society. Even among morally-neutral policies, it will be useful to distinguish between feel-good programs that do little good and policies that benefit society.
Part II contains only a sampling of the injustice, the violence and other evils caused by coercive government. To the extent that I propose voluntary solutions, they are offered only to suggest that reasonable alternatives can exist, not that these represent the way any particular free society would arrange itself. The literature addressing the ways that a voluntary society might be organized is vast. Some of these works are contained in the “Suggestions For Further Reading” at the end of this book.
Part II looks beyond the purely moral issue of governmental aggression and examines the many ways that such aggression multiplies the underlying evil, resulting in more harm than good. Such analysis is especially important where the threat or use of violence is excused because it purports to eliminate some evil. As we have noted, no one is justified in doing evil that good may result.
Part II will demonstrate that such government tends toward material and spiritual poverty. In contrast, peaceable individuals—free to make their own path through this life—will maximize both earthly and spiritual goods, benefiting themselves as well as the common good.






Chapter 10

Liberty and Economic Regulation

Government meddling in the economy is nearly universal in the modern state. Whether the issue is price controls, the minimum wage, occupational licensing or the many other barriers that government erects between workers and the jobs that might enable them to better themselves, we find that there is more at stake than the loss of freedom. Many of these laws—which are supposed to be serving the common good—do not perform as advertised and almost invariably do more harm than good. This coercive regulation is especially unfortunate because there exist voluntary solutions which maximize choices and minimize costs.
When libertarians speak of the “free market,” they are not talking about what today passes for capitalism, where the markets are subject to heavy regulation. The supposed purpose of government regulation is to serve the public interest, but the results do not match the rhetoric. On issue after issue, government interference is far more likely to promote special interests and to obstruct those who compete with those interests.
This is not to blame the corporations, trade organizations, or labor unions whose lobbyists roam the nation’s capitals looking for handouts. Special interests will seek favor with politicians as long as politicians have the favors to give. The blame must always be placed where it belongs: on the government, which takes what it does not own and gives what it has no right to give.
There are numerous reasons why libertarians insist upon a free market as opposed to one steered by the government. As shown in Part I of this book, the use of governmental violence—where there is no evidence of theft, force, or fraud—is unacceptable and evil. Here we also examine the practical conclusion that most such interference with the market has consequences that aggravate the problems they purport to correct.


Price controls
Price controls are so predictably disruptive to the supply of goods and services that politicians are careful to employ this powerful and coercive tool only in special circumstances. If the price of gasoline is rising and the public is demanding action, even the dullest politicians hesitate to cap the price to the consumer at $5 a gallon, for they know that once the cost to the supplier exceeds $5 a gallon, there will be no gas for the consumer. But caution aside, price controls are not an easy addiction to shake, and legislators still play the game if they can find an opportunity to grab a vote or two. Some of the most popular price controls are those prohibiting so-called “price gouging.”
Price gouging as a public service
Price-gouging laws have long been on the books and have more potential to cause mischief beyond the occasional line at the gas pump. These laws make it a crime for a merchant to raise the price of needed goods or services during shortages caused by emergency conditions. Everybody seems to love these laws.
Take the example of a city paralyzed by a monster ice storm. If I can make it to the corner hardware store—hoping to buy some ice melt—I will most likely discover an empty pallet and a sign announcing “Ice Melt $4.” Sold out. I only need one bag and would gladly pay $10 for it, but that cannot happen. If it did, the store owner would be exposed to criminal liability for price gouging.
Anti-price gouging laws do nothing to ensure that we can buy essential goods when we need them most. On the contrary, such laws nearly guarantee shortages in the hour of greatest need. We could re-christen these anti-price gouging statutes as “Let’s-run-out-of-everything-as-fast-as-we-can-when-we-need-it-most” laws. These laws seem to have no purpose except: 1) to soothe the feelings of angry citizens who feel that a greedy merchant has taken advantage of them; and 2) to provide a prosecutor or attorney general a platform from which he can pose as the champion of the consumer.
If a disaster strikes, and water, gasoline, and food cannot legally be sold for significantly higher-than-normal prices, stores sales will be brisk as everyone buys more than they need. Then—as in the case of the ice melt—none will be left to buy at any price. In addition, it is unlikely anyone will rush to ship in essential supplies when the government has removed the profit incentive.
In his book The Church and the Market, Tom Woods gives the example of a hotel manager who raises his room prices during an emergency.[236] The high price may cause a family to rent one room instead of two, or cause two poorer families to double up. If such “price gouging” were allowed, the hotel could provide shelter for many additional people in an emergency. True enough, the hotel owner gets the payoff, but should that be a crime when it was his self-interest that put everybody safely under a roof?
Prices, greed & envy
Greed—the excessive desire for riches—is a sin, but who but the greedy man himself is harmed by it? A greedy person may become wealthy simply by serving his customers well, perhaps by having plenty of ice melt available after a storm. Unless the greedy merchant cheats or steals, however, he harms no one but himself.
Worse than a seller’s greed is the consumer envy that motivates anti-price gouging laws. While greed certainly harms the greedy, envy is worse. It is envy that does no one any good. Three of the ten commandments forbid envy. St. John Chrysostom taught that “envy arms us against one another.”[237] The book of Wisdom declares, “through the devil’s envy, death entered the world.”[238]
Lawrence Ludlow, in his essay on Dante’s Purgatorio, notes the position of envy as nearly the worst of the seven deadly sins, second only to pride:
[I]t should not be surprising that the sin of envy holds a place so close to the bottom of the ethical rubbish heap—rubbing shoulders with the deepest sin, pride itself. This is not a coincidence, even though this placement collides head-on with the envy-glorifying spirit of our times. Indeed, today’s topsy-turvy moral-political alchemy has inverted our understanding of ethics; . . . today’s envy-inspired moralists have transmuted what was, for Dante, the most deadly sin, bar one, into a modern-day virtue.[239]

 
Envy harms not only the envious but when put into action, it harms the person who is envied. Envy never housed anyone, fed anyone, nor filled a gas tank. Anti-price gouging laws arise from envy and hatred. How else to explain someone who would rather have no gas for anyone at $3 a gallon, than have all the gas they want at $5?
The repeal of price gouging laws would do more than help keep essential goods available during emergencies. A free market would also decrease the severity of shortages when they do occur. If merchants knew they could raise prices during shortages, more of them would take risks and stock up on the ice melt and snow shovels. With no prospect of a payoff, merchants play it safe and stock just what they are sure they can sell in a typical winter.


Minimum wage
Notwithstanding the popular price gouging laws, we do not normally see direct government control of most retail prices. When it comes to the price of labor, however, government sets minimum wages. Proponents rightly note that the labor of a human being is different from a gallon of gasoline. Such observations do not, however, change the fact that workers are selling their labor and employers are buying it. No platitude can evade the realities of the marketplace.
No one will disagree that a person ought to earn a “just wage.” The trouble is that government uses force to make employers pay a wage it deems “just.” This wage is an arbitrary number imposed by warring political factions. In reality, the minimum wage is neither a “just” wage nor a free market wage (one agreed to by both parties), except by occasional accident.
The first thing to notice about the minimum wage is that it applies only to those at the bottom of the pay ladder, unskilled, mostly younger people limited by their abilities or lack of experience.
We might start by questioning the fundamental fairness of loading the costs of the minimum wage solely onto labor-intensive businesses that employ the least skilled workers. These businesses—the most likely to give young, unskilled workers their first jobs—are handcuffed by the minimum wage, which—for many unskilled workers—becomes a barrier separating them from a job.
There is no requirement that employers hire low-skilled workers. What the minimum wage laws tell employers is they cannot hire anyone whose skill or ability prevents them from producing at the level of the minimum wage. For that person, the minimum wage is not a benefit; it is a door slammed in his face. If his abilities enable him to produce $7 an hour, how can any employer afford to hire him at $8 an hour? The result is that these low-skilled workers cannot be hired even though they would benefit from the $7 an hour job.
Another effect of increasing minimum wages is to give an artificial boost to workplace automation beyond what might otherwise be seen. Consider a small businessman who can buy a machine that can accomplish a task at a cost of $7 an hour or hire someone to do the job at a minimum wage of $8 an hour. If the machine and the worker can both do the job for $7, the employer may prefer to give the job to the worker, but he cannot because the government makes that a crime. He could pay the worker $8, but that would last only as long as it takes his competitor (who does buy the machine) to bankrupt him with lower prices.
The minimum wage is the reason some unskilled people will never find work. Just as clearly, if both employer and employee were free to agree on a wage, almost anyone could be employed, no matter how inexperienced, or how mentally or physically handicapped.[240] Government, however, would rather hand out checks than see people working below whatever the minimum wage happens to be.
In addition, the minimum wage is not a benefit for many of those it is supposed to help. Neumark & Wascher summarize numerous studies in their book Minimum Wages:
First, minimum wages reduce employment opportunities for less-skilled workers, especially those who are most directly affected by the minimum wage. Second, . . . . a higher minimum wage tends to reduce rather than to increase the earnings of the lowest-skilled individuals. Third, minimum wages do not, on net, reduce poverty or otherwise help low-income families, but primarily redistribute income among low-income families and may increase poverty. Fourth, minimum wages appear to have adverse longer-run effects on wages and earnings, in part because they hinder the acquisition of human capital.[241]

 
It is odd that support for increasing minimum wages often comes from unions, whose members have no interest in working for minimum wage. Sometimes union contract wages go up when those union wages are indexed to a rising minimum wage. Large companies and unions may both benefit in other ways when the minimum wage rises:
[A] wide range of individuals and organized groups have an economic incentive to support minimum wages based on their own self-interest. For example, some labor unions stand to gain from minimum wage increases because a higher wage floor shifts labor demand toward higher-paid and higher-skilled workers who are more likely to be union members. Similarly, larger corporations that are either better positioned to absorb a minimum wage increase or that already pay their lowest-skilled workers more than the minimum wage may see their competitive position enhanced from a higher minimum wage as the labor costs of their lower-wage competitors rise.[242]

 
Mandatory minimum wage laws are burdened with the inevitable consequences of state price controls. While the real beneficiaries of the minimum wage laws are people with skills and experience, many people are genuinely concerned that without a minimum wage, employers will be able to pay wages that are less than a free market wage.
Such an outcome could never exist for a significant time in a free market. No merchant can pay employees more (or less) than those employees produce (at least not for very long). Competition from similar businesses will quickly force the over-paying merchant to lower his wages or he will: a) lose his customers due to the higher prices he must charge; or b) lose his profits if he does not raise prices.
What will happen if the merchant is stingy and somehow manages to hire employees at $7 an hour when the going market rate for their labor is around $9 for similar work? Such a variance will quickly be resolved when the $7 employees learn they can earn more with a competitor across the street; or when the merchant across the street learns he can hire away as many employees as he needs from the stingy merchant at $7.50, or $8 or $9.
The stingy merchant will be able to hang on to his employees only if he pays $9 (the market wage). If he pays $7.50, the merchant further up the street will hire them away at $8, but only until the next merchant hires them away at $8.50, and so it goes. The market itself will correct inequities in pay rates—and unlike government—will do so without causing unemployment of the least productive and vocationally handicapped workers.


Street vending
One way that the poor, immigrants and minorities have traditionally been able to support themselves when no one would give them jobs has been to go into business on their own. Street vending has always been a part of American life, and because of its low startup costs, it offers a path to self-sufficiency. Many cities, however, have restrictions on street vendors that make it impossible for them to operate profitably. Most of these restrictions have nothing to do with safety and are instigated by a desire to protect taxpaying brick-and-mortar businesses from competition.
These restrictions take many forms. They restrict the locations where vendors may operate, keeping them off the public streets, or away from the most profitable areas, or anywhere near brick-and-mortar businesses selling similar goods. Other laws prohibit street vendors from stopping and parking unless flagged down by a customer. They may be prohibited from staying long in one location.[243]
Before the 20th-century, cities saw street vendors as performing a valuable service and considered the profession an excellent way to combat unemployment and poverty:
The economic benefits from peddling for low-income individuals have long been acknowledged. In 1726 the Governor of Philadelphia, in refusing to ban vendors, cited the opportunity that vending provided to the working poor.

Other American cities felt the same way. In New York City, for instance, the city council granted vending licenses to poor individuals as a way of encouraging work. And during the 19th century, street vending continued to be a preferred occupation of recent immigrants looking for a place to start in the new country.

Cities recognized the potential benefits to street vending even during periods when vendors themselves fell out of political favor. In 1914, the city of Chicago recommended that street vendors be encouraged because they “tend greatly to reduce the high cost of living.”[244]

 
Even today street vendors enrich city life by improving access to a variety of otherwise unavailable products. This can be especially important in providing ethnic products not sold by retail locations, especially in poor, under-served areas. Street vendors also make such areas safer, mainly by bringing people out to the streets and providing a more vibrant neighborhood.[245]
Some say street vending is unfair to brick-and-mortar businesses such as restaurants. This ignores the differences between a hot dog cart and a sit-down restaurant, which are so great that a head-to-head comparison is impossible. The street vendor has a tiny menu. He has no place for customers to sit and is at the mercy of wind, rain, cold and heat.
On the other hand, the brick-and-mortar restaurant has higher fixed costs but can handle more customers, charge higher prices, offer a dining room, parking lot and larger menu and provide far more comfort. One can just as easily argue that brick-and-mortar businesses are unfair to the street vendors. For government to protect one against the other is to usurp the role of the customer who will ultimately decide who succeeds.
Street vending is a beneficial way for those at the bottom of the ladder to climb onto the first rung. It may be the best chance for many unemployed people, immigrants, and other low-capital entrepreneurs to help themselves.


Home-based business
Many cities are hostile to new businesses, especially home-based businesses, which often are the most realistic self-help opportunities available to the poor. The needless harm caused by these laws is detailed in a 2010 report from the Institute for Justice:
The city [of Chicago] bars more than one person who doesn’t live in the home from working there; prohibits the assembly of products (like jewelry or greeting cards) in homes to be sold elsewhere; caps the number of customers a home-based business can serve to two at any time and 10 in a day; prohibits the display of products on shelves or racks in a home; and bans the sale of so much as a cupcake from even the cleanest of home kitchens.[246]

 
The reason for such rules vary. Some are “boutique” laws enacted to address a limited problem or some legislator’s pet peeve. Over the years, the laws pile up and eventually few can recall how or why they ever got on the books. Others are crassly designed to limit competition. With 53 percent of small businesses being based in the home, the magnitude of these laws cannot be underestimated.[247]
It is ironic that many successful businesses began in humble circumstances, some perhaps in defiance of such meddlesome laws. If Steve Jobs had lived in Chicago, he and Steve Wozniak might never have founded Apple Computer in Jobs’ garage. That is but one example. The list of garage or dorm-room startups includes Amazon.com, Google, Mattel, Hewlett-Packard, Microsoft, Facebook and Dell Computers.[248] One wonders how many great ideas have been strangled in the crib by bureaucrats.
Another way that government limits employment opportunities is through occupational licensing, under the guise of consumer protection. In the next chapter, we examine how state licensing harms workers and consumers; we will explore how the benefits of licensing can be better secured by voluntary means.






Chapter 11

Occupational Licensing

Not long ago, the Governor of a midwestern state was approached by representatives of a particular trade anxious to enlist the Governor’s support in securing passage of legislation to license their trade.

“Governor,” the men said, “passage of this licensing act will ensure that only qualified people will practice this occupation; it will eliminate charlatans, incompetents or frauds; and it will thereby protect the safety and welfare of the people of this state.”

The governor, from long experience, was somewhat skeptical. “Gentlemen,” he asked, “are you concerned with advancing the health, safety and welfare of the people under the police powers of the state, or are you primarily interested in creating a monopoly situation to eliminate competition and raise prices?”

The spokesman for the occupational group smiled and said, “Governor, we’re interested in a little of each.”[249]



Professional licensing or certification?
Occupational licensing presents another great barrier to individual success in America. Like every governmental power, licensing grows with each passing year. In the 19th-century, few barriers existed to prevent a person from pursuing an occupation. By the early 1950s, about 4.5 percent of occupations required a government-issued license. In 2000, the number of licensed occupations ran from a low of 47 in Kansas, all the way to 178 occupations in California.[250] By 2009, the percentage of American jobs that required the government’s blessing was about 29 percent.[251] As Nobel laureate economist Milton Friedman wrote in Capitalism and Freedom:
The overthrow of the medieval guilds system was an indispensable early step in the rise of freedom in the Western world. It was a sign of the triumph of liberal ideas, and widely recognized as such, but by the mid 19th century, in Britain, the United States, and to a lesser extent on the continent of Europe, men could pursue whatever trade or occupation they wished without the by-your-leave of any governmental or quasi-governmental authority. In more recent decades, there has been a retrogression, an increasing tendency for particular occupations to be restricted to individuals licensed to practice them by the state.[252]

 
Many justifications are given for occupational licensing. Some are plausible, but the promise of such regulation is invariably outrun by the harm it causes. Everyone is naturally concerned with professions that have the potential to do serious physical harm if practiced badly. Bad medical doctors may kill us with pills or scalpels, bad electricians with faulty wiring and a bad architect could land a building on our heads. Our lives can depend on obtaining good service from these professionals.
The two most common ways to protect the public health and safety are licensure and certification. Licensure is based on governmental force. Unless individuals obtain a license to practice an occupation, they are prevented from performing that job. Likewise, consumers are limited to patronizing only licensed providers, presumably for their own good.
Governmental license requirements typically include some kind of knowledge or skill testing, often after the applicant has completed a course of study from a school accredited under government authority. Regulatory boards—usually run by the members of the profession itself—are able to restrict entrance to the profession by raising or lowering required test scores. If the license requires a particular course of study, they may also control the numbers of applicants trained in its accredited schools.
Frequently there are “good character” requirements in place to protect the public from hiring someone who has been convicted of a felony or any misdemeanor crime involving “moral turpitude.” Since about 70 million Americans have some sort of criminal conviction, many are barred from occupations that require state licenses.[253]
The authorities may also reject people with no criminal record if the overall conduct of their personal lives do not otherwise meet the approval of the government.[254]
Certification, like licensure, involves certain standards to be satisfied. Licensure and certification may both require the demonstration of a certain level of knowledge, experience or ability. Both may require continuing education or testing at periodic intervals to maintain the license or certificate. Normally, the government enforces the licensing standards and grants (or revokes) the licenses.
Certifications, on the other hand, are usually granted by professional organizations or private companies to attest that a person meets certain standards or is qualified to perform specific types of work. Licensure and certification fulfill a similar function in that each gives assurances that the practitioner has met certain minimum standards. The difference is that with certification, an occupation can legally be practiced by certified or non-certified practitioners and the consumer has the choice of hiring whichever best suits his needs. Certification, while addressing the public safety and health concerns, relies on individuals to decide how much knowledge and expertise they want to buy.
Certification, by leaving hiring decisions to the free market, also creates a quality feedback loop that compulsory licensing can never provide:
[I]f consumers perceive that certification provides meaningful information on quality, then they will be willing to pay a premium for certified service providers. This will in turn induce more professionals to seek certification. However, if certification is not associated with higher quality by consumers, then they will not pay a premium for it, and service providers will not spend time or money to seek it. Over time, certification will thrive where it provides valuable information and disappear where it does not. This is in sharp contrast to licensure, where producers must become licensed (and therefore consumers must hire a licensed service provider) because it is the only legal option and carries with it the weight of the police powers of the state, regardless of the relationship, or lack thereof, between the licensure process and service quality.[255]

 
For this reason, licensing cannot serve as a signal that the public is well served. While claiming to protect the public against shoddy work, licensing laws turn out to be little more than schemes to safeguard existing practitioners from competition.
The evidence is strong that when it comes to licensing, legislatures are less concerned with the common good than they are in protecting favored groups. Milton Friedman observed:
[T]he pressure on the legislature to license an occupation rarely comes from the members of the public who have been mulcted or in other ways abused by the members of the occupation. On the contrary, the pressure invariably comes from the members of the occupation itself.[256]

 
Some may fear that without occupational licensing, anybody would be allowed to do anything and drug addicts would soon be doing brain surgery. This disregards the fact that over two-thirds of us still do our jobs acceptably without permission from the government. Take, for example, the job of college professor, which generally has no licensing requirements. Despite the danger, colleges manage to avoid hiring high school dropouts to teach calculus.
The evidence will show that quality and the safety of goods and services are not ensured by licensing. Consumer choice is (by definition) limited by licensing, and costs to the consumer will always be higher.


Licensing and quality
Most arguments for occupational licensing stand on the claim of higher quality in the provision of goods and services. Studies have shown, however, that stricter regulation of occupations often has no impact on quality, nor does licensing increase the long-term quality of service to consumers.
There are many ways to measure the quality of goods and services. One measure is consumer satisfaction—or dissatisfaction—as indicated by the number of complaints registered by state regulatory boards. Studies reveal no difference between the number of complaints received in states that license a given occupation compared to those that merely certify the occupation.[257]
Another indicator of quality is to compare professional malpractice insurance rates between states that license particular occupations and those that do not. As in the case of complaints, there is no difference in insurance rates between states.[258]
Studies of the teaching profession show that licensed teachers are no more effective than unlicensed teachers in raising student achievement. Likewise, the quality of dental services in highly regulated states is no better than in states with less restrictive laws (as measured by the dental records of military recruits).[259]
When the barriers to entering an occupation are too high, otherwise-qualified applicants will turn to unregulated occupations with fewer legal restrictions. Such restrictions—by favoring those individuals who have time and money to spare for additional years of training—eliminate many people who would have raised the overall quality and availability of service.[260]
Those who favor occupational licensing will insist that mandatory entrance requirements deliver higher quality services, despite the evidence to the contrary. What is beyond dispute is that the cost of service rises significantly whenever the practitioners of any occupation are able to persuade the legislature to enact state licensing.[261]


Costs of licensing
The costs of mandatory licensing are numerous and substantial. The most obvious are the higher prices paid to an artificially limited pool of providers. Higher prices—as a practical matter—make services less available to the public. Depending on the profession, this can become a significant problem if the service becomes so costly as to be become unavailable to many customers. In addition, arbitrary licensing requirements become barriers to individuals who might otherwise find more practical ways to acquire the skills needed to serve their eventual customers.
Another cost of licensing can be too much quality—that is, forcing consumers to buy more quality than they need. This arises where even the simplest tasks legally require a fully-licensed professional. Clearly, some tasks require years of training, but drafting a simple will or giving a flu shot, haircut or pedicure may not.
As much as accredited law schools and state bar associations may pride themselves on producing only “Cadillac lawyers,” most people can get along fine with a Ford or a Chevy. Not every consumer demands the same level of quality, but in licensed occupations, consumers are forced to pay for a Cadillac when they neither need nor want one. Unfortunately, if all the quality they can afford is a Chevy, then they do without altogether.
When the cost of quality is too high, the consumers will find substitutes, even dangerous ones: “Bad things happen when people decide to pull their own teeth. Consumers who cannot afford licensed professionals have an incentive to do the work themselves–sometimes at great cost to themselves or the public.”[262]
When the number of professional plumbers is kept low by licensing requirements, retail sales of plumbing supplies increase, as consumers attempt repairs themselves. This effect can be tragic, as shown by higher rates of electrocution in jurisdictions with more strict regulation of electricians.[263]
The occupational licensing requirements that put services out of reach of many also place the occupations themselves out of reach of the same disadvantaged populations.
Another danger with mandatory licensing is that a government stamp of approval can give the consumer a false sense of security. Less competent practitioners surely are grateful for consumers gullible enough to believe that just because a tattoo artist or doctor or lawyer is licensed by the government, they will do a good job. This is a laughable assumption, and consumers are wise to rely on their own diligence, rather than a government-issued license. One can get more reliable quality assurance by reading product reviews at Amazon.com.
Another cost is that licensing reduces geographic mobility, forcing practitioners to fulfill new licensing requirements whenever they choose to move to a new political jurisdiction. Other barriers prevent movement within a profession, such as teachers transferring between elementary, middle or high schools.[264]
Researchers Kleiner and Wheelan, in their article “Occupational Licensing Matters: Wages, Quality and Social Costs,” note with irony that they “teach economics and public policy at the University of Chicago, the University of Minnesota, and Dartmouth College – three of the finest academic institutions in the United States. Yet, the authors are precluded by law from teaching economics in any public high school in the states of Illinois, Minnesota or New Hampshire.”[265]


The monks of Saint Joseph Abbey
A real-life example of government protection of a favored business through licensing is the persecution of the brothers of Saint Joseph Abbey in Louisiana. The monks earn their living building and selling wooden burial caskets but were threatened by the state of Louisiana for selling those handmade caskets to the public. The reason the monks got into trouble was that they were not government-licensed funeral directors.
It seems that casket sales are a profit center for which the funeral directors had secured a monopoly from the state government. The monks had twice petitioned the legislature to reform the law, but each time the funeral director lobby mobilized to protect its lucrative monopoly.[266]
The monks finally sued in federal court to strike down the Louisiana law. After a trial, the district court ruled:
There is no rational basis for the State of Louisiana to require persons who seek to enter into the retailing of caskets to undergo the training and expense necessary to comply with these rules. Simply put there is nothing in the licensing procedures that bestows any benefit to the public in the context of the retail sale of caskets. The license has no bearing on the manufacturing and sale of coffins. It appears that the sole reason for these laws is the economic protection of the funeral industry.[267]

 
The monks’ trial court ruling was upheld on appeal to the 5th Circuit, and the U.S. Supreme Court let the decision stand. The monks will continue to support themselves as they turn out their beautiful cypress caskets.


Criminal barbering
A news story from Florida reported a massive sweep of black– and Hispanic-owned barbershops. In one raid, 14 deputies stormed the Strictly Skillz barbershop during business hours on a busy Saturday, handcuffing barbers in front of their customers. As the barbers sat on the ground in handcuffs, the customers—including children—were removed from the shop, and deputies began searching workstations and checking licenses, all without warrants or explanation. Nothing illegal was discovered, and the barbers’ licenses were current.
Barbers arrested at other shops were not so fortunate and were charged with the crime of “barbering without a license.” Nowhere did law enforcement find evidence of drug distribution, the ostensible reason for the multiple raids.[268]
This crackdown called to mind my own childhood experience of my brothers and me being hauled every month to the private home of a middle-aged lady named Mrs. McAfee. To see her on the street, you would never imagine that she was a career criminal, a black-market barber. You see, she was not licensed, but she served her customers well. The kids loved that she was fast. Our mothers loved the low cost. The haircuts were not bad, either.
On one Saturday every month, the mothers in our neighborhood would pack up their sons to drive over to Mrs. McAfee’s house. Each of us was frequently warned: “Remember never to tell anyone that she cuts your hair. She can get into trouble.” We never told. Until now.
So every Saturday Mrs. McAfee would cut 10 heads an hour, all day long, at 50 cents a head. Great money and no overhead. I doubt that any father in my neighborhood was earning $5 an hour in 1964.
Barbering without a license has long been a crime. Today it carries a jail sentence. I suspect such criminals as Mrs. McAfee still walk among us. I also suspect their customers are still happy for the service. For me, I want to say thanks to Mrs. McAfee for her good, fast, cheap haircuts. You were a criminal, and I was an accomplice, but the statute of limitations has run out by now.


Lawyers & licensing
The courts themselves have long controlled who may appear before them, but during an era extending from the nation’s founding until the American Civil War, the profession saw a lessening of control over who might work as a lawyer in the courts. It was a time when a young person like Abraham Lincoln, lacking formal schooling, could still be admitted to practice in the courts through self-study and apprenticeship.
Throughout the 19th-century, there were no restrictions applied to the practice of law outside the courtroom. Anyone could provide legal services like preparing documents and giving advice. It was none of the courts’ concern. This all changed with the advent of the modern bar associations:
The major push to organize bar associations began in the 1870s with the formation of the Association of the Bar of the City of New York (1870) and the American Bar Association (1878). The express goal of these bar groups was to set educational requirements for bar membership. From 1870 to 1920, however, bar associations were instrumental in lobbying for passage of legislation which prohibited non-lawyers from making court appearances.[269]

 
The state bar associations were universally successful in stopping non-licensed lawyers from representing clients in court. Licensing requirements created high barriers to the occupation and eventually were able to force mandatory bar membership upon attorneys in most states.
The bar associations, having secured their monopoly inside the courtroom, then set their sights on the many other professions whose activities overlapped the legal profession. Industries such as banking and real estate are closely mingled with the law. As early as 1914, New York lawyers moved to “curtail competition from title and trust companies.”[270]
The trend, as in many licensed occupations, has been to encompass as many services as possible under the umbrella of the practice of law. The practice of law now generally includes any paid legal-related services on behalf of another person. These include appearing before any court or government body, giving advice about the law, drafting court papers or legal documents and doing anything to secure the property rights of another.[271]
The unauthorized practice of law is often a crime. In Missouri, for example, in addition to being a misdemeanor crime, any paying customer of an unauthorized practitioner is entitled to damages equal to three times the amount of any fees paid, even if the work was competently done.[272]
The overall effect of raising barriers to entry into the legal profession is the same as in any other occupation. Prices for services are high due to a lack of competition and the high fixed costs of entering the profession.
The cost of hiring a lawyer remains an impossible obstacle to many people. Most middle-class people must dig deep to pay legal bills that run into the thousands for a single matter. The poor mostly do without, regardless of need.
Free legal service organizations, private and public, serve but a fraction of the legal needs of the poor.[273] It is also the poor, however, who are invoked when there is any discussion of opening up the legal profession to non-lawyers. The fear is that the same predators who already target the poor will likewise step in to exploit them in new ways.
The theory is unfounded because these new practitioners would be same people who already do this work behind the scenes. Many paralegal practitioners are government employees or work for legal, insurance, real estate or tax preparation firms and banks. These are clerks, legal secretaries or even professionals in other disciplines who have a wealth of experience in family issues, adult and child abuse law, juvenile law and other areas where they already do a large part of the work for their employers, who are licensed lawyers.
In the areas of their expertise, these paralegals would hardly be “predators,” especially considering the lower prices they could charge (not having spent the cost of a single-family home on a law degree).
Some will correctly argue that such legal service providers, while competent to provide some services, would be unable to handle other legal problems that might arise. This is a red herring because even though lawyers are “legally” permitted to handle almost any law-related matter, most lawyers cannot competently handle matters outside the practice areas in which they specialize. A bankruptcy attorney will routinely refer criminal cases to a criminal defense lawyer. Likewise, a non-lawyer title examiner or child support expert would just as routinely refer a patent law issue to an intellectual property attorney.
The availability of non-lawyer specialists would benefit both the poor and middle class. The poor would be able to buy needed services they once found unaffordable. The middle class could get help without canceling this year’s vacation. Most cities have some lawyers who specialize in handling traffic tickets in ways so routine that their law degrees become superfluous. Any paralegal can handle this stuff, and the consumer would have some appealing options.
The availability of paralegals would raise the level of legal services for those who would otherwise take the do-it-yourself route. Such consumers may otherwise have no viable options except to sign a document blindly or to take the plea deal. They can only hope not to get cheated in the process. Compared to going it alone, a paralegal could be just the extra help that such clients need, able to solve problems or at least convince the client that they actually need a “real” lawyer who has jumped through all the hoops.
Rich people and big business would not be affected at all by the services provided by non-lawyers. The big guys would continue to hire “real” lawyers and pay the big bills. Contingency fee cases—where the fee is paid out of any damages awarded—would stay with the “real” lawyers because such clients will probably want the most experience and quality they can get. Either way, the free market would sort it out.
As with all licensing, its elimination would destroy the illusion that the public was being protected against shoddy service. Take away the implicit government endorsement inherent in the possession of a law license and clients would have to take responsibility for vetting their own choice of a lawyer.
That is not to say that the newly voluntary bar associations would not institute attorney standards for certification of lawyers and particular legal specialties, but that would only be part of the equation. Many practicing attorneys would not be interested in bar membership and certification unless it met their needs and proved important to their clients. Many ill-advised regulations would be happily forsaken.
Fortunately, it will become increasingly easy for consumers to check out a lawyer. Not only can they get far more information from the lawyers’ websites, but they will also be able to learn what consumers think of the lawyer as quickly as they research consumer purchases online. Anyone familiar with online rating services knows how effective such systems can be. Attorney rating services would thrive in that environment, and a better-informed public would fare better than the old method of selecting a lawyer by throwing darts at the yellow pages.
Going back to a time before the bar associations gathered all things legal unto themselves would mean legislatures could repeal all criminal statutes against the unauthorized practice of law. At the very least, the provision of out-of-court services by non-lawyers could once again be unregulated. Even without changing any current practice rules, there are reforms that could lower barriers to a getting a law license.
The first priority should be to remove the almost universal requirement that license applicants spend the time and money to obtain a law degree from an American Bar Association (ABA)-accredited law school. After the spread of mandatory licensing, the number of law schools tripled. Most of these were night schools that permitted working people to obtain a legal education at low cost. The ABA was appalled and went to work to staunch the flow of thousands of new lawyers, many of them poor immigrants, writes David Segal, in “For Law Schools, A Price to Play the A.B.A.’s Way”:
The A.B.A. made little headway against night schools, and for years its list of approved institutions was all but ignored — until the Depression. With legal work evaporating, it wasn’t hard to persuade those scraping by in the profession that it was time to curtail production of new competitors.

By 1935, the A.B.A., with an assist from the Association of American Law Schools, had persuaded nine states to adopt rules that required a degree from an approved law school. In the next six years, 32 more states followed. Victory for the A.B.A. was complete when the G.I. Bill mandated that federal loans for returning soldiers could be used only at A.B.A.-approved law schools.[274]

 
The surest way to make law schools affordable and effective would be to de-couple the law degree from admittance to the bar. Since state courts and bar associations require that candidates pass a wide-ranging bar exam before being admitted to practice, why should they dictate how the candidate will acquire the expertise? Is an expensive law school education necessary to pass the bar exam? If so, why make it a precondition to taking the test? The test results will speak for themselves.
Clearly, any justification of the law school requirement must revolve around some immeasurable quality such as “learning to think like a lawyer.” If that is the reason, then it is time to question whether law school is the only place—or even the best place—to acquire the mind of a lawyer.
Law schools expend most of their efforts in teaching the principles of the most common legal areas of practice. Law professors use the Socratic teaching method, questioning the students about the appellate court cases they are assigned to read. They do little, however, to prepare students for actually practicing law. There is a good reason for this.
A 2010 study of the faculty in the nation’s top-tier law schools showed that the schools were particularly uninterested in hiring law professors with experience in practicing law. The study found that the median amount of experience was one year, and almost half of the entry-level tenure-track professors hired by the schools since 2000 had no prior practical experience.[275]
Students might be better served by a combination of apprenticeship and testing, leaving the study requirements to the individual student. This would create additional opportunities for capable people to qualify for admission. At the same time, such a program would keep the knowledge element intact while strengthening the new lawyer’s practical skill set. Law schools would remain popular, but only to the extent that they offer value to their students.


Healthcare licensing
Medical licensing was common in the United States during colonial times. The 19th century, however, would see  the rise of alternative therapies that called into question the often dangerous treatment physicians of that era provided:
Regular medicine in the early nineteenth century relied heavily on symptomatic treatment, consisting, in the main, of bloodletting, blistering, and the administration of massive doses of compounds of mercury, antimony, and other mineral poisons as purgatives and emetics, followed by arsenical compounds thought to act as tonics. The therapeutic regimen thus developed came to be known as “heroic therapy” and certainly killed large numbers of patients unfortunate enough to undergo treatment at the hands of its practitioners.[276]

 
Between 1830 and 1850, medical licensing laws were repealed as orthodox medicine came under pressure from alternative theories of medicine. The new medicine promoted botanical drugs over mineral poisons, and “fresh air, sunshine, bed rest, proper diet, and personal hygiene for recuperation in an age when mainstream medicine regarded these as of little or no value.”[277] This created both opportunities and consternation:
The profession was, throughout the country, unlicensed and anyone who had the inclination to set himself up as a physician could do so, the exigencies of the market alone determining who would prove successful in the field and who would not. Medical schools abounded, the great bulk of which were privately owned and operated, and the prospective student could gain admission to even the best of them without great difficulty. With free entry into the profession possible and education in medicine cheap and readily available, large numbers of men entered practice.[278]

 
In 1900, a medical doctor earned about $1,000 a year.[279] By 1901, the American Medical Association’s (AMA) campaign to shut out alternative medical practitioners was moving forward. Every state except Oklahoma and Alaska had medical licensing boards.[280]
Mainstream medicine shamelessly denounced alternative medicine as “pure quackery” while imitating its successes.[281] State medical boards and legislatures adopted policies that halved the number of medical schools, a significant number of which had taught alternative, competing disciplines.[282] The effects were dramatic, and a 1928 AMA study found average annual physician incomes had skyrocketed to $6,354.[283]
As with many licensed occupations, the regulation of doctors and other healthcare providers does far more than restrict the numbers entering the profession:
In addition to restricting entry into the medical professions, licensing laws also prohibit some providers from providing certain services, require others to practice in particular settings, and act as a barrier to competition from providers with identical licenses from another state. As the FTC explains, ‘State licensing boards composed primarily of physicians determine, apply, and enforce the requirements for physicians to practice within a particular state. Various state licensing boards have taken steps to restrict ‘allied health professionals’ and telemedicine. Some states have limited or no reciprocity for licensing physicians and allied health professionals already licensed by another state.’[284]

 
Backing up these restrictions are the usual laws against the unlicensed practice of medicine that prevent alternative practitioners from “playing doctor” without a license. The result is higher physician earnings in states with stricter regulation of alternative medicine.[285]
In the same way, dentists fight to prevent licensed dental hygienists from whitening teeth without the presence of a licensed dentist, while the dental hygienists seek to prevent unlicensed dental assistants from performing similar tasks within a dental office.[286] In the state of Connecticut, whitening teeth without a license is a felony punishable by five years in the state prison.[287]
Occupational licensing in healthcare—as in every other occupational area—raises prices and limits consumer choices. As harmful as it is, governmental licensing is only part of the problem of unaffordable healthcare. Much of the rest is due to the government’s massive regulation and provision of health insurance, which not only raises costs but lowers the quality of care.
Government insurance like Medicare will always lag behind patient needs, denying care for effective, innovative services while over-funding outdated treatments that were routine 10 years ago. In this way, the government distorts the market, forcing patients to accept less effective medical treatment, with the taxpayer getting a larger bill than a competitive market would charge.[288] These concerns and others such as Food & Drug Administration controls are beyond the scope of this book.
As noted at the beginning of this chapter, skilled tradesmen insist that occupational licensing is needed to protect the safety and welfare of the people. The evidence, however, suggests better ways to protect the public without creating monopolies, destroying competition, limiting employment opportunities and raising prices. At the very bottom, occupational licensing is a racket operated by its own beneficiaries, at the expense of the consumer, and enforced by the state. 






Chapter 12

Crime, Police and the Courts

Criminal laws prohibit (or require) an assortment of activities. If caught disobeying the criminal law, the lawbreaker is punished by the government. Criminal laws are usually written by legislatures. They forbid two types of activity: 1) conduct that harms victims (such as murder, assault, and theft); and 2) conduct that harms the person or property of no one, except perhaps the criminals themselves.
The latter type outlaws conduct such as drunkenness, gambling, prostitution, drug use, or any activity that requires a license when such license has not been obtained. Ultimately, crime is whatever the government says it is. A recent and popular trend is to make it a crime to fail to inform the government if one believes that someone else is breaking the law.[289] This trend—now firmly established regarding a few especially despicable crimes such as child sexual abuse—may spread to cover other crimes, and eventually all crimes.
In a nation where informing for the government is mandatory, when you “see something,” you must “say something” . . . or else. Such a society would see the full blossoming of the police state and, like the 20th-century residents of fascist and communist states, a healthy fear of one’s neighbors, friends, and even family could become a valuable survival skill.
In the United States, the criminal justice system is already out of control. No nation on earth cages so many of its own citizens. This country, having less than 5 percent of the earth’s population, currently locks away 22 percent[290] of the entire world’s prison inmates. Even the percentage of the U.S. population held in prison is the highest on earth, with the possible exception of North Korea.[291]
The Bureau of Prisons reports that more than two-thirds of federal inmates are incarcerated for victimless crimes; mostly drug crimes, immigration offenses or illegally possessing a weapon. America is no longer the land of the free. Libertarians propose a better way.[292]
A libertarian criminal code would be compact and intuitive. Its function would not be social engineering, but to promote peace and tranquility. Instead of needing a lawyer to explain it, children would understand it by the time they were four years old. To return the criminal law to its legitimate purpose of preserving the peace and protecting our rights will involve more than just repealing all the busybody laws that fill the statute books.


It’s about the victim
As more and more criminal cases have no identifiable victim, it has become necessary for the government to create one. In the modern justice system, all criminal offenses are considered to have been committed against the state itself. The government is the offended party. Criminals are not prosecuted to repair the wrongs committed, but for retribution or to separate them from the rest of us, or to make an example of them. Even when there is a victim, the victim is marginalized.
Prosecutors find victims to be more or less an annoyance. Victims always seem to want some say in a case, whether it should be filed at all or whether it should be settled or dismissed. The reality is that a victim has no control over whether (or how) a defendant is prosecuted. He can complain if anyone will listen, but the victim cannot make a prosecutor do anything. Unless a victim is needed as a witness in a case, prosecutors have no use for him.
Restitution is an afterthought that, when ordered, never fully compensates the victim. If someone is shot, robbed of his wallet and hospitalized for a week, he endures much physical and mental suffering and may not work for months. If the robber is charged, the victim is forced to testify repeatedly, spending more time and losing more wages.
When the robber is convicted, he will probably go to prison and the victim (being also a taxpayer) will pay for his incarceration. If there is a fine, it will be given to the state, not the victim. If the robber somehow gets probation and restitution is ordered, it may include the money stolen and perhaps the hospital bills, but probably nothing for lost wages and certainly nothing for his victim’s pain and suffering. Even when such partial restitution is ordered by the court, it frequently remains unpaid forever because a restitution order is not a legal judgment that can be collected by a victim.
In a libertarian justice system, the victim will not be a sideshow, but the main event. As in earlier justice systems, the victim will be the primary reason the criminal law exists.


Crime prevention & control
The prospect of living without government aggression means the solutions to many problems will be left to the people and their voluntary institutions. Even if charity and the free market could provide quality education, health care, and transportation, what about police services and the courts? What about prisons? If freedom from aggression is a universal need, are there ways to create a peaceful society  without relying on coercive taxation by government?
What is the purpose of the police?
Police officers are government employees who enforce the criminal laws. They are well-trained to investigate crimes and arrest offenders. They are not very effective at preventing crime. This is hardly surprising when we consider that a city of 40,000 people may have half a dozen patrol cars on the road at any given moment. Imagine a school teacher trying to keep an eye on 7,000 students at once. Hopeless.
The crimes that police do prevent are seldom burglaries, thefts, murder or assault; most often they catch minor traffic violators. A majority of drug possession arrests result from those traffic stops.
The ineffectiveness of police in preventing crimes against persons or property has given rise to a private security industry in the United States that—in some cases—dwarfs the public police departments. Private security now employs three times the number of state and local law enforcement officers. In some places, such as downtown Minneapolis, the private to public ratio may be as high as 13 to 1.[293]
Private crime control is apparently so successful that people are willing to pay for it on top of the taxes they already pay for the government police. This suggests that it may not be that great a leap in moving to a justice system that does not depend upon taxation.
Shifting to a justice system that only punishes crimes that have actual victims would not mean that previously illegal vices will not still exist; but they will exist chiefly as social, moral or health-related problems, leaving forever behind the greater evils created by prohibition itself. It seems likely that drug-related burglaries and thefts will diminish, while drug-trade violence will vanish along with the black market, which the government created with its war on drugs. Police protection will be much cheaper because the police will be limited to preventing and responding to harms to persons or their property.
One objection to private security officers is that they do not have the training of government police officers. The allegation is true in the sense that private security officers do not necessarily have the “one size fits all” police training that characterizes local law enforcement.
Those who deal directly with violent people require the defensive skills of a fully-trained, armed officer. On the other hand, investigating most crimes requires different skills, such as the good report writing many patrol officers lack. Private security companies, because they must compete with other companies for business, must be efficient. If a special forces team is needed to protect against a threat to a nuclear plant, such skilled individuals can be hired as needed, but the guard who watches video camera feeds all day may need almost no skills. The “mall cop” or store security at a big-box store may need less weaponry, but more diplomatic skills than many badge-carrying officers possess.
My experience as a prosecutor and criminal defense attorney dealing with private security officers in places like Wal-Mart has been one of professionalism and pleasantness. These security people are well-trained and do first-class work. When they apprehend a shoplifter, they usually do so politely, with little or no force. They tend to get more than their share of confessions from their suspects and nearly always put together a rock-solid case for the prosecutor, complete with video recordings of the crime. Once the case is filed, they do whatever is needed to assist the prosecution and appear in court as needed.
In more than 25 years of criminal practice, I have never heard a defendant complain of rough or abusive treatment at the hands of these security officers.[294] This begs comparison to the frequent accusations reported (whether unfounded or not) against the police. An internet search will turn up multiple pages of links to allegations (and videos) of physical abuse by government police. Relatively few physical abuse allegations can be found against private security officers.
To be fair, government police deal with more physical situations than do others, but there are always a few police officers who take advantage of their position of authority. The good cop will look for ways to cool down a dangerous or emotional situation, but the bad one looks for an excuse to escalate confrontations. A significant difference between public and private policing is that private security will stress public relations and fire the troublemakers before things get out of hand. With the local police department, Officer Hothead may be around for years before his misconduct hits the newspaper and a lawsuit is settled for millions of dollars.


What might private security look like?
No one can say for sure what solutions a free market will produce to supply needed police services. One likely solution could center around business and homeowner insurance. Premiums for police and loss protection would be far cheaper than such protection under the current criminal justice system. This is in part due to the notorious inefficiency of government programs (as compared to a competitive free market). Huge savings will accrue in a restitution-based system because every criminal will be required to pay for all the costs of his crime. This restitution will be used to compensate the victim and pay the costs of capture and prosecution. When necessary and possible, the criminal will pay the costs of incarceration.
How a free market might protect everyone
One concern with a free market system is what to do about people who cannot or will not pay for police protection. Why would anyone pay for protection if they can get it for free? A private system can be devised that would cover these “free riders” without cost and—at the same time—provide strong incentives for businesses and families to become regular subscribers of the police services.
Insurance companies already cover losses due to crimes such as burglary, robbery, theft, and damage to property. Insurers could cooperate with private security services or perhaps offer their own policing services to customers. If a subscriber reported a burglary, the company would respond as police do under the present system.
A burglary victim who was not a subscriber could also call for help in catching the thief and recovering property. A private investigator would be dispatched just as they would be for subscribers. The difference would be that the uninsured victim could agree that the agency would work for a contingency fee based on the full amount of restitution. If the offender is caught, the victim would be reimbursed for his loss, less the amount of the security company’s agreed-upon contingency fee. The company would make its own restitution claim for the costs of apprehension and prosecution of the thief. If the burglar cannot be caught, the non-subscriber owes nothing and is no worse off than under the current system.
Private protection companies would also find it profitable to come to the aid of any crime victim in emergency situations. Not only would such rescues often result in a recovery contract for that crime,[295] but it would also be good advertising and public relations for the company.
If some people are willing to “free ride” and forego insurance, those who can pay protection insurance premiums will be encouraged to subscribe because there would be additional benefits available only to subscribers. Unlike non-subscribers, who may eventually get a partial recovery of their losses, subscribers would be reimbursed promptly for their losses, whether the criminal was apprehended or not. Insurance coverage might also include liability coverage to protect the customer against the accusations and claims of others. Business districts and residential neighborhoods could be developed in which all landowners would subscribe to the security system by prior voluntary agreement.


Who will watch the watchers?
What is to prevent a security company from getting too powerful? What if they start bullying people and shaking them down for “protection money?” What if they started acting like a government?
In a free economy, there could be many private security companies competing for business in any city or region. Some might be local businesses. Others might be branch offices of regional companies, but big or small, companies that provided the best services at the lowest prices would thrive.
In a competitive market, no business is going to employ incompetent, rude or abusive security officers if they want to stay in business. Without the mantle of legitimacy which government enjoys and without the power of taxation, any company that started acting like a government monopoly would find its customers going elsewhere.
Nor could a security company afford to harass non-customers. Any wrongful initiation of force by a security company and its officers would give rise to a claim by the person harmed. Without governmental immunity, private companies have a greater incentive to act responsibly.
Another issue is what happens if the customer of one security company has a complaint against the customer of another company. If they cannot reach an agreement as to who is responsible for causing harm, does it mean the two companies will resort to violence? This seems unlikely due to the high cost of such a war. The solution to such conflicts would be best addressed by agreements to submit disputes to the judicial system for determination.


The courts
The rise of private security means police protection and criminal apprehension will be accomplished without the government forcing everyone to use a particular monopoly service (or even to pay for any service at all). Without government courts, what can we do with a suspect caught by the security company? He cannot be held responsible unless there is proof. He must still have the right to defend against the accusation. Is there some way of obtaining fair judicial decisions without government aggression?
We have noted that private security is already a large industry. The same is true of private judicial services, which have a long, successful history. During the middle ages there arose a system of private courts and law known as the “law merchant” because the civil courts were unresponsive to the growing needs of commerce. Merchants took their disputes to merchant court judges who understood the business and customs of the trade community.
The custom-based laws were widely accepted because they were fair. They were fair because they involved reciprocal obligations, which is to say that the law treated everyone the same. This would be especially important for a merchant who today might be a buyer, but tomorrow a seller. Merchants—knowing they would get fair treatment—would freely agree to abide by the merchant court decisions, which were rendered quickly and inexpensively. Enforcement was simple: merchants would make good the debt or be ostracized and boycotted by the other merchants.
Eventually, the law devised by the private merchant courts was adopted by government courts. Similar private development and appropriation by government occurred regarding admiralty law of the seas.[296]
Private courts (called arbitration) have met with more and more success in recent years as the government courts became increasingly clogged and expensive. Private arbitrators can settle disputes cheaper and faster than the public courts. The rules for submitting cases are intentionally kept simple. Private dispute resolution is flexible. The parties can choose their judges, who may be experts in the business or matter in dispute. The parties may choose to keep the matter confidential and out of the newspapers. Lawyers are optional.
Enforcement of judicial decisions is essential in any justice system. The use of ostracism and boycotts under the “law merchant” worked in a society of traders and could be effective to some degree in any society. Many people honor their debts, not because they are honest, but because of private credit reporting services. They pay their bills because they fear the loss of a credit rating. Even when this ostracism fails, those who repeatedly default on their just debts are eventually pushed out of the credit system, thereby limiting the damage even without the use of force by debtors.
Even if most civil disputes were resolved by voluntary arbitration, such would not be the case in serious criminal matters that involve those who intentionally threaten or harm people. For such as these, a court system and legal enforcement will be needed.


How could private courts work?
Suppose that Victor (the victim) finds his home broken into and his television stolen. Victor calls his insurer, First Security, which investigates the crime and determines that Daniel (the defendant) was the thief. Daniel denies his guilt.[297] First Security pays Victor for his insured loss (the television and a damaged door) and pursues his case against Daniel by filing a complaint with Midwest Judicial Services, a private company. There is no government prosecutor. Daniel is served a notice of the case against him. He responds and hires a lawyer for his defense,[298] but he is found guilty anyway. The court finds Daniel to be non-dangerous and orders him to pay restitution, which includes the cost of the television, the damage to Victor’s door, and the cost of investigation, prosecution, and court costs.
At this point, Daniel can accept the court’s verdict. But Daniel is a fighter, and he appeals the case to Cut-Rate Court Decisions, which rehears the case. If Daniel loses again, his appeal ends and First Security proceeds to collect its judgment. If Daniel wins the second hearing, there could be a final appeal to a third judicial service. The entire case would then be concluded under a rule that the decision of any two courts would be binding.
A variation on this would be to have Daniel’s hearing agency, Cut Rate Court Decisions, try the case jointly with Midwest Judicial. They might agree in advance that the result would be binding and without appeal. If not, any appeal could still be heard by a third service, thereby ending the process.


What if the judges are crooked?
Some judges are biased today—not many, we hope—but some always will be. The question is how unfairness can best be rooted out. We should ask how great is the incentive for government judges—appointed by politicians or elected by popular vote—to give judgments that are sound and fair. Consider the potential for bias when: 1) the government is one of the parties in more than half of the cases the judge hears;[299] and 2) the judge works for the exact same government that is a party to the case. Government judges are supposed to be unbiased, and most of them will do their best not to favor the side they also work for, but good intentions aside, private courts have more powerful incentives for ensuring fairness.
Private judicial services will market their convenient, friendly service, their comfortable courtrooms or perhaps their cut-rate pricing. What they are really selling are their decisions, decisions recognized as fair, wise and predictable. There are few businesses whose survival would rest so precariously upon a reputation for evenhandedness. Every judge—every judicial service provider—will know that the slightest suspicion of bias could destroy their livelihood overnight. In a free judicial market, sound judgments are like gold, and a good name will translate to judicial decisions that command respect and discourage challenges.


Restitution, punishment, and prison
We have said little about how criminal trials would be conducted in a libertarian justice system. This is because things would not be much different than they are now. The rules of evidence would still apply to the extent that they make sense (and most do). A court would still consist of a judge or judges. Juries could still be used, but may be less needed since the government is not involved. Each side would present its case, all parties would have the right to cross-examination of witnesses, and at the close of the evidence, each side would argue the case. In the end, a decision would be made and a judgment issued.
The more significant changes in a libertarian system will be in enforcing the court’s judgment. In a free market system, there are no tax-supported prisons. Yet, unless dangerous criminals are going to be hanged, there must be a self-supporting system of confinement. Restitution is the means to support such a system and to make reparations to the victims (for every case has a victim). Restitution would pay for the costs of apprehension, prosecution, and incarceration of the criminal when circumstances require it.
Our modern justice system is not victim-centered, but punishment-centered, to deter criminals. Attempts to rehabilitate criminals is pretty much non-existent, except in victimless crimes. The role of restitution is small and always incomplete.
A libertarian justice system would be much closer to the restitution-based model as found in the Bible. The law of Moses commanded that if anyone steals from his neighbor—whether by fraud, theft or force—he must make full restitution plus 20 percent to the victim. At the same time, the thief is required to bring a ram as a guilt offering to the priests.[300] In Exodus, the restitution required of the thief is even greater:
If a man steals an ox or a sheep, and kills it or sells it, he shall pay five oxen for an ox, and four sheep for a sheep. He shall make restitution; if he has nothing, then he shall be sold for his theft.[301]

 
When a rich man named Zacchaeus came to Jesus, he said, “Behold, Lord, the half of my goods I give to the poor; and if I have defrauded any one of anything, I restore it fourfold.” Jesus approved him saying, “Today salvation has come to this house.”[302] These verses contain some insights into crime, punishment, and restitution:
● Crimes have victims.


● Each victim must be repaid for the actual amount stolen plus additional compensating amounts. 

● Restitution must be paid even if the criminal must give up some freedom to do it.

Full restitution means more than returning the value of stolen goods or paying doctor bills. It means restoring the victim to his original condition to the fullest extent possible. Restitution must also replace lost income, (past and future), compensation for pain and suffering and the entire cost of bringing the criminal to justice, including room and board when incarceration is necessary.
In today’s taxpayer-funded justice system, many crimes are managed without jail or long-term imprisonment. Probation is common for non-dangerous first offenders in state courts. With a libertarian justice system, there would be even less need for prisons, with such defendants agreeing to a fair resolution and following through on their obligations.
There will always be, however, some individuals who must be confined. Confinement may be the only appropriate course with those who commit violent or dangerous crimes. Others may be so untrustworthy or undisciplined that they would have to work off their restitution while under some degree of confinement. These would not be places for civil debtors, for under the non-aggression principle, only those convicted of aggression against another could be forcibly denied their liberty.
Such confinement would be provided by privately run prisons in which the inmates would work full-time jobs for full market wages. Prisoners in the past have often been harnessed as slave labor, with the state leasing prisoners at heavy labor to outside business. The state profited, and so did the associated businesses, but conditions were brutal. Neither the inmates nor their victims gained a thing from that system. The abuses that ended the original penal labor system would not exist in a private system because inmates in a private system would have many choices for the place of their confinement and could choose facilities that best suited their needs (as long as the security level was suitable).
The biggest portion of prisoner earnings would be used to make restitution. After paying restitution, the inmates would have options as to how the balance would be spent. For most, it would go for room, board, and the cost of confinement. A portion could also be set aside for extra amenities and privileges, education or vocational training, or toward a nest egg to get them started at the completion of their stay. Some inmates would choose a plan with a faster restitution payoff, but fewer amenities. Many would choose to work overtime. Non-dangerous inmates on good behavior could be given weekend furloughs to visit family.
Considering that security costs money, inmates would have incentives to behave. Troublemakers would find their wages buying higher security instead of better food, nicer rooms, more freedom, and an earlier release date. Inmates who are disinclined to work might feel differently once it is explained that money for food is available only after restitution is taken out of earnings. They could not be starved, of course, but the genuine threat of eating like a monk would motivate most to earn their keep and pay their restitution.
There will be some crimes so heinous that lifelong imprisonment will be the only possible choice (unless capital punishment were used). The harm caused by some crimes is so great that victims or their families can never be fully compensated. No criminal justice system is going to be perfect, but we must do the best we can, lifting the burden from victims and placing it on those who hurt others.
Prisons would probably need to reserve some resources to keep and feed those few inmates who could not be made to work for various reasons. This minimal level would constitute a safety net for the hard cases. Other funding would also be available. Unlike our world, which views the poor as the government’s problem, a libertarian society would be more accustomed to charitable giving, so that the harshness of these inmates’ confinement would be mitigated by charitable organizations and individuals.


Restitution changes things
Restitution also makes for a peaceful social order because in restoring the victim, the offender lessens the likelihood of revengeful violence. In high-crime areas, victims fear to report crimes, especially when they know the system will do nothing to help them. Restitution changes this balance and renews confidence that there can be justice.
Restitution can also change the prospects for former inmates as they re-adjust to freedom. Today we speak of ex-cons as having “paid their debt to society,” but nobody believes it, because most former inmates have actually done nothing to make right the harm they have caused. Under a system of restitution, the government would not condemn them to a life as second-class citizens, harassed and formally ostracized under the law. Today many state governments are so uninterested in reincorporating an ex-convict into society that they will not even let him vote. They will not let him practice most licensed professions, and even if his crime had nothing to do with violence, he cannot possess a firearm to protect his own family. These sanctions only serve to keep offenders on the fringe of society, resentful and more likely to re-offend.
Full restitution will tend to satisfy victims more than a justice system that hurts the criminal without also restoring the victim. Restitution—with or without prison—is a just and effective way to re-establish peace between the victim, the offender, and his neighbors. Only when he has paid his debt in deed can he truly retake his place in society. This emphasis is much closer to the teaching of the Catechism regarding the goals of criminal punishment:
Punishment has the primary aim of redressing the disorder introduced by the offense. When it is willingly accepted by the guilty party, it assumes the value of expiation. Punishment then, in addition to defending public order and protecting people’s safety, has a medicinal purpose: as far as possible, it must contribute to the correction of the guilty party.[303]

 
Restitution is medicine, not only for the victim, but for the social order and—if he will accept it—the offender himself. We should ignore it no longer.






Chapter 13

More libertarian solutions

In adopting a libertarian philosophy, individuals do not give up their personal values or morality. What they give up is using force to impose those values on others, so long as others are not violating a person’s right to life, liberty, and property.
We have looked at ways to maintain a peaceful society without government aggression or taxation. The same private judicial system that deals with criminal matters would equally serve to arbitrate disputes in civil cases. Solutions come more easily when private, not public, property is the norm. In such a society, solutions to problems now regulated by government will often be solved by viewing them as property-related issues. Many disputes that arise over the access and use of public property simply cannot exist on private property. People will be freer to live as they choose and raise their families in communities that share their values.


Land use and resources
As noted in Chapter 6, private property can be acquired in two ways, either by taking control and using previously unowned property or by transfer from another person who already owns the property. Private owners will always have a full interest in maintaining the land and conserving resources with an eye to the future. Private property does not experience the tragedy of the commons wherein the users of property have no incentive to protect or preserve resources.
Public users and renters of land have little care for future use and will do only what is necessary to avoid running afoul of the laws. Likewise, politicians—whose laws govern the public use of land—have no reason to care beyond the next election. They are chiefly interested in maximizing current gains, taking care only to ensure that the land, the money or the oil (pick a resource) does not run out on their watch. That will be someone else’s problem.


Pollution and the environment
As poorly as the government manages resources that are its responsibility (tempered only by environmental groups that have enough influence to get some attention) they become zealots when it comes to forcing private individuals to manage their own property as the government dictates.              
The story of the Sackett family shows what happens when bullying government bureaucrats run wild. In 2005, Mike and Chantell Sackett bought a small piece of land in a built-out subdivision in Idaho planning to build a house of their own. They did everything right. The lot was in a residential area with sewer and water hookups. They obtained all the needed permits to begin building and began to level the parcel for construction.
The U.S. Environmental Protection Agency quickly showed up and declared the seemingly dry land to be “wetlands.” The Sacketts were ordered to restore their half-acre lot to its previous condition, subject to years of monitoring the empty parcel. The cost of the work and fines exceeded the value of the land, and the compliance order warned the Sacketts of massive penalties ($75,500 per day) and possible criminal charges.
The E.P.A. offered no proof of any violation and steadfastly denied the Sacketts any opportunity to challenge the order.
[304] The federal courts refused to allow the Sacketts to challenge the EPA order and they were forced to appeal to the U.S. Supreme Court for the right to contest what they believed was an erroneous environmental order.
Such an unworkable and unfair system is not a good way to deal with environmental issues. We should consider how a libertarian society might deal with air and water pollution. The solution gets simpler when viewed as a private property issue. Pollution would be treated as a trespass.
There would be legal issues to work through, such as how to deal with existing pollution levels or the everyday incursions of water runoff or the smell of meat grilling next door. Perhaps these would be handled as a sort of “natural” easement that would go with the property whenever it changes hands. Rivers and lakes, as well as the land, would be privately owned, probably by the water’s users and the adjacent property owners.
The benefit from private ownership of waterways is the incentive it provides to care for the property. Currently, the rivers are “owned” by the government, which also happens to be the biggest polluter via municipally owned sewage disposal. If a body of water is privately owned (as some small lakes are today), the owner will defend the water from polluters who would be seen as trespassers.
Water owned by hundreds or thousands of abutting landowners would be just as defensible against polluters. Owners could join a class-action lawsuit to deal with the trespass. The same principles would apply to air pollution and other encroachments such as excessive noise.
By shifting the responsibility for pollution to the property owners themselves, the problem can be more easily remedied when the need arises. The result is a more just system in which the costs of use (and abuse) are borne by those who create those costs. Pope Benedict XVI called for such accountability in 2009 in his encyclical Caritas in Veritate, in which he noted it is “incumbent upon the competent authorities to make every effort to ensure that the economic and social cost of using up shared environmental resources be recognized with transparency and fully borne by those who incur them.”[305]
Other government “services”
What about all the other the things government does for its citizens? What about the post office? Would chaos ensue without the FDA to keep us safe from the drug companies; or without the FCC to license television and radio stations?
The Post Office
The U.S. Postal Service was never a bargain. In 1844, The American Letter Mail Company private postal service was started by Lysander Spooner and began letter delivery at less than half the government rates. The public approved. The government did not. The company was increasingly harassed by the federal government as Spooner forced them to cut postal rates to the point that Congress finally intervened to shore up its monopoly. The result is that private letter delivery has been outlawed ever since.[306] With the advent of privately owned mass media, email, the internet, and widespread distribution networks like those of FedEx and UPS, the post office deserves neither taxpayer subsidies nor the monopoly protection it still enjoys. It is time to legalize private letter delivery and eliminate the taxpayer subsidy of the post office.
Radio, TV & the FCC
The Federal Communications Commission (FCC) rules the airwaves in the United States, and life would go on quite well without it. The FCC controls who gets a broadcast license, who gets what radio frequencies at what power levels and the like. It also decides—to an extent—what content may or may not be broadcast.
When commercial radio stations began to spring up in 1920, federal law required radio stations to be licensed by the Commerce Department. But as the law was interpreted at the time, the government had no power to control the stations, their frequencies or to deny a license to any applicant. The only prohibition was one that made the willful or malicious interference with another station’s signal a misdemeanor. As a practical matter, the law protected a radio station’s private property rights in a given frequency and its local area.
 This situation was not entirely to the liking of Herbert Hoover, then secretary of Commerce. While Hoover was a promoter of the new technology, he also thought the government should control the use of the new medium. After Hoover was defeated in court battles to control the radio stations, he was forced to reverse course in July 1926, granting licenses freely to anyone and everyone who wanted a broadcasting license. He expected that many new station operators would obtain licenses, chaos would ensue, and Congress would be moved to take over the radio business.[307]
Up to that point, there had been few problems, as a 1928 Marquette Law Review article noted:
It was the pride of the radio industry that until 1926 it had been to a large extent self-regulating, its efficient functioning being discussed and agreed upon, as to most of the regulatory features deemed necessary, at annual conferences rather than imposed by governmental authority.[308]

 
Herbert Hoover later lamented this same “problem”:
One of our troubles in getting legislation [to nationalize the airwaves] was the very success of the voluntary system we had created. Members of the Congressional committees kept saying, ‘it is working well, so why bother?’[309]

 
The problem of frequency interference did increase after the licensing process opened up in July 1926. Two months later, in September, the Oak Leaves Broadcasting Station began transmitting in Chicago, Illinois, at a frequency near the one being used by the Chicago Daily Tribune-owned radio station WGN (World’s Greatest Newspaper). The Tribune filed a lawsuit complaining that Oak Leaves’ transmitting frequency was so close to the nearby WGN signal that it caused interference, allegedly trampling WGN’s property rights.
In November 1926, the state court in Tribune Co. v Oak Leaves Broadcasting Station agreed with the Tribune’s property-based argument that WGN was the first user of that particular frequency range in the Chicago area. The court ruled that it was:
compelled to recognize rights which have been acquired by reason of the outlay and expenditure of money and the investment of time. . . . We are of the further opinion that, under the circumstances in this case, priority of time creates a superiority in right.[310]

 
The court settled the issue easily by viewing the radio spectrum question as a private property issue. The time-honored principle of homesteading was the key: The first person to occupy and use a particular resource is its legal owner. This rule meshed perfectly with the nascent broadcasting industry, which had already established the common practice of selling radio stations along with the frequencies they had been using.[311] The decision was lauded as a “most acceptable precedent,” and prompted other stations to seek injunctions against competing “wave jumpers,” as the frequency pirates were called.[312]
The “homesteading” solution to frequency allocation was elegant and workable, but time was running out, and it was never given the chance to work. Congress acted quickly to take control of the matter. One month later it passed a resolution stripping more than 500 station owners of their newly recognized property rights and nationalizing the airwaves with all the finesse of a dictator expropriating his country’s oil fields.[313]
Two months later, on February 23, 1927, Congress passed the Radio Act in the midst of intense public interest in ridding the airways of interference. Listeners whose favorite radio signals were experiencing interference wanted something to be done, but there was literally no time for the lawsuits filed in the wake of Tribune Co. to solve the “wave jumper” problem. Those lawsuits became irrelevant in the three months it took Congress to nationalize the airwaves.
Most of the broadcasters were happy enough to be allowed to keep their licenses, especially when the government revoked the newcomers’ licenses and agreed to shelve a needed expansion of the AM spectrum (to this day the AM dial does not go up to 2000 kHz). It was a classic move—right out of the occupational licensing playbook—designed to enhance the power of government and protect an industry monopoly, all under the guise of promoting the common good.[314]
In hindsight, the government licensing of radio, and now television and other wireless devices was unnecessary. The new medium, left alone, could have unfolded in a free market without the guiding hand of the government. Unfortunately, government is not inclined to possess power only to leave it unused. Once it wields the power to say who can have a license, then likewise it has the means to destroy broadcasters whose programming does not please them.
The government decided that freedom of speech did not fully apply to the airwaves and censorship did not apply only to dirty words. The FCC has since had the power to override the 1st amendment to prevent the spread of opinions it did not like. Here are some of the FCC’s free speech violations as B.K. Marcus explained in his article “The Spectrum Should Be Private Property”:
● denied renewal of an Iowa broadcaster’s license for his editorial attacks on persons and institutions that the broadcaster did not like (1931);

● established “The Mayflower doctrine,” which threatened to deny renewals to any station that expressed political opinions (1940);

● refused a broadcast license to the New York Daily News after the American Jewish Congress petitioned the FCC to deny the license because they believed the paper was biased against minorities (1947);

● imposed a political test to grant a license, insisting that it had “character and candor requirements” for licensing decisions, and that it had both the right and responsibility “to inquire into past associations, activities, and beliefs” of broadcasters (1954);

● threatened a major radio station in Hawaii with non-renewal of its license for broadcasting libertarian programs. The station’s legal costs in fighting the FCC’s decision forced the station’s closing (1970).
[315]

U.S. Food and Drug Administration 

The U.S. Food and Drug Administration (FDA) sometimes seems to have too much time on its hands, judging from news stories about raids on Amish farmers at gunpoint over the sale of fresh milk or censoring claims about the effects of dietary supplements. Those matters are insignificant, however, compared to the FDA’s control over whether consumers can obtain lifesaving drugs when they need them. The FDA, as a government agency, has the same problems as government in general, its meddling tending more to harm than to help. As a political creature, the FDA will always have an inherent bias against approving potentially lifesaving drugs and medical devices.
The possibility that drug “X” might save many lives may not cause a ripple if the FDA delays or refuses its approval. After all, sick people die every day. The FDA can always wait until drug “X” saves 10 million lives in Europe before allowing it to be sold in this country. On the other hand, if the drug “X” is mistakenly approved, all the bad publicity will fall on the FDA. Approval will always be far more politically dangerous than disapproval. The result is that drugs take too long to be approved, leaving patients without drugs that save and improve lives.[316]
What would happen without the FDA? What would happen if consumers had an alternative to the dictates of this government monopoly? Everyone has heard of Underwriters Laboratories, the independent product safety certification organization. Since 1894, Underwriters Labs has not only created the safety standards for fire prevention, construction, home appliances, and many other products but also inspects its customers’ facilities to ensure that products merit the “UL” label that people (and governments) around the globe have learned to look for.[317]
Unlike the FDA, which bends with the political winds, an organization like Underwriters Laboratories can be counted on to protect the one thing it has to sell: its integrity. Can there be any doubt that if the FDA disappeared tomorrow, the drug companies would quickly be clamoring for the services of a trusted outfit like Underwriters Laboratories? Doctors and patients would be better informed and free to use whatever products and treatments they thought most beneficial.


What about discrimination laws?
Discrimination laws—as applied to private parties—play on the fear that, without government to keep people from favoring one person or group over another, social progress would be set back by decades. They fear that protected groups would be excluded from jobs, schools, neighborhoods, and places of business.
The criteria that foster inclusion in the so-called “protected classes” are not just the old “race, creed and color” divisions. Discrimination laws continue to create more privileged categories based on national origin, age, sex, family composition, disability, veteran status, sexual orientation or gender identity, and even a person’s genetic code.
These laws proliferate in a downward spiral of ridiculousness, and there is a long way to fall. Recently the government of Greece added to its definition of “disabled” persons. The list now includes the categories of pyromaniacs, compulsive gamblers, fetishists, sadomasochists, pedophiles, exhibitionists, and kleptomaniacs. It would be pointless trying to guess where this fire will jump next, for imagination simply fails.
Many discrimination laws seem to be advocated more for political advantage or to push a social agenda that many others find abhorrent, but no one disagrees with the underlying truth that people ought to be treated with justice and dignity.
Like every law that attempts to force people to be nice to one another, discrimination laws are doomed to fail at anything but a superficial level. We may prevent or punish direct harm, but people are not made compassionate by threats of violence. As Dr. Martin Luther King once said:
It may be true that the law cannot change the heart but it can restrain the heartless. It may be true that the law cannot make a man love me but it can keep him from lynching me.[318]

 
The Church recognizes both the Christian duty to treat other people with respect and the inability of government to create that result by force of law:
Respect for the human person proceeds by way of respect for the principle that “everyone should look upon his neighbor (without any exception) as ‘another self,’ above all bearing in mind his life and the means necessary for living it with dignity.” No legislation could by itself do away with the fears, prejudices, and attitudes of pride and selfishness which obstruct the establishment of truly fraternal societies. Such behavior will cease only through the charity that finds in every man a “neighbor,” a brother.[319]

 
When considering modern anti-discrimination laws, we should be mindful that the discrimination laws of an earlier era—the malignant Jim Crow laws—were also brought to us by government: racial segregation of restrooms, restaurants, and drinking fountains, segregation of the military, public schools, public places, and public transportation. All such laws deservedly came to an end in the sixties.
If equality under the law had been the end of it, the wounds of that injustice might have begun to heal by now, but the government hardly missed a beat after ending publicly enforced segregation. Instead, the state began to dictate to private companies which protected categories of people must be served or hired, even to the point of creating quota systems and affirmative action, thereby enshrining many of the evils it sought to eliminate.
Discrimination laws are counterproductive. The single place that favoring one person over another ought to be legally forbidden is in government. Unfortunately, government at its core is an institution hopelessly dedicated to favoring one man over another; taking from one and giving to another.
On the other hand, attempting to punish discrimination by private individuals is a futile exercise that does more harm than good. With the expansion of protected classes of workers, employers are forced to take greater care in their hiring decisions. Not many managers are likely to hire a person who may not work out when they know that the applicant cannot be fired without raising the possibility of a discrimination lawsuit.
Of course, no employer would admit—and we will never know—how many pregnant women, blacks, disabled or old guys like me might have been given jobs if it were not for discrimination laws that make us radioactive.
The government could not have designed a better system to keep hatreds alive. If the federal government had stopped with the repeal of earlier discrimination laws, there was a chance that old hurts would heal and new resentments would not be fed, but government cannot leave well enough alone. Equality under the law might have been as simple as letting everyone stand up and be free, but within the logic of government, equality under the law is achieved just as well when every man is trampled as when every man is free.


Marriage laws
Catholic marriage is a lifelong partnership between a man and a woman, normally celebrated publicly before a priest, families and other witnesses. Husband and wife marry each other, but over the years, the state has interposed itself as a third party to this personal and religious institution. The Ohio Bar Association says it bluntly: “There are three parties to that legal contract: 1) you; 2) your spouse; and 3) the state of Ohio.”[320]
In a libertarian order, the definition of marriage would not be the business of the government, nor would spouses need its approval. In the past, the state has used marriage licenses to serve the interests of eugenics theorists and racial bigots, outlawing marriage among Caucasians, Asians, and blacks, or marriage by persons considered unfit or mentally defective.
Today, the battle goes on to redefine marriage in new ways. While the dust may have settled regarding same-sex marriage, we may presume that polygamy and other configurations yet unseen (or imagined) wait in line for approval from the government.
There is more at stake, however, because with government approval comes the demand that private individuals accept the new definitions when it comes to business and employment matters. Freedom of association, religious and moral principles are infringed by such initiatives.
As with discrimination laws, government has no place in these matters. Considering the corrupt, racist history of the state marriage laws, government would do its best work simply by leaving the field.


What about national defense?
This book has dealt with many ways that the government runs, regulates and restricts the way we live our lives. There is no space to examine everything that government presumes to do to, and for, us. Transportation, education and nationalized healthcare have barely been touched upon in this book, but the function most likely to be reserved to the government is defense against outside invasion (along with taxation needed to support it).
Most Americans would feel refreshingly (but not entirely) free if the only remaining function of government were to maintain an effective military force. But after coming this far, let’s go just a bit further and ask how a completely free country might defend itself in a dangerous world.
Military spending is almost 20 percent of total U.S. government spending,[321] and even that level of expense could never be sustained without a powerful central government taxing citizens to pay for it. Defending against foreign invasion raises two questions for a libertarian society: 1) How much defense spending would be needed under a free, decentralized system? and 2) How might an effective defense be paid for?
The defense needs of a libertarian America would be far different from the requirements of an America that now carries the burden of policing every corner of the earth. A libertarian America would be one in which people accept that they cannot run their neighbors’ lives. If ever we get over that hurdle, Americans are hardly likely to want to meddle in the affairs of Europeans, Russians, or the Chinese.
Without government to tax business, trade would flourish at home and abroad. There would be no foreign aid to bribe foreign states into obedience to the U.S. government, even though voluntary charitable organizations would operate wherever they can help. America would return to the practical non-interventionism of its revolutionary founders.
In his farewell address, George Washington pled for the future of the nation saying, “Observe good faith & justice towards all Nations. Cultivate peace & harmony with all.” He strongly warned against hatred or inordinate affection toward any other nation, a warning that—if heeded—would keep the country from constant warfare:
[P]ermanent inveterate antipathies against particular Nations and passionate attachments for others should be excluded; and that in place of them, just & amicable feelings towards all should be cultivated. The Nation, which indulges towards another an habitual hatred, or an habitual fondness, is in some degree a slave. It is a slave to its animosity or to its affection, either of which is sufficient to lead it astray from its duty and its interest.

. . . .

The Great rule of conduct for us, in regard to foreign Nations is in extending our commercial relations, to have with them as little political connection as possible.[322]

 
Washington’s words seem wiser today than ever. If someday, a libertarian America follows Washington’s advice about neutrality, and instead cultivates peace, that America—even though well defended by arms—would not be a threat to any nation.
A non-interventionist America would live peacefully with most nations, but we must consider that there will always be some who want to impose their will on other peoples, perhaps even by conquest. America has many natural blessings. Great oceans separate us from the billions who occupy the powerful nations of Asia, as well as from Europe, Africa, and the Middle East.
Friendly (and less powerful) neighbors border us north and south. Mexico and Canada do not threaten us with invasion. What would happen if—against all odds—the Russians or the Chinese seriously contemplated an attack on the United States? In a world where Americans neither threaten other nations nor interfere with them, terrorist attacks like 9/11—motivated by U.S. intervention abroad—would have no purpose. There would be no motive for a nuclear missile attack meant only to destroy.
A non-interventionist America—no longer hated—might still have to contend with invaders with other goals: those who want more living space, more natural resources, or perhaps religious conversion by conquest. We will examine how that might work out for such an invader.
The mother of all guerrilla wars
The surest way to take over a country is to take control of its government, which can then surrender on behalf of its citizens. Without a central government, conquest becomes nearly impossible even for a much stronger invader. Murray Rothbard wrote of this problem in For a New Liberty:
Britain, though far smaller in area and population, was able to rule India for centuries because it could transmit British orders to the ruling Indian princes, who in turn could enforce them on the subject population. But in those cases in history where the conquered had no government, the conquerors found rule over the conquered extremely difficult. . . .

And perhaps the major reason it took the English centuries to conquer ancient Ireland is that the Irish had no State, and that there was therefore no ruling governmental structure to keep treaties, transmit orders, etc. It is for this reason that the English kept denouncing the “wild” and “uncivilized” Irish as “faithless,” because they would not keep treaties with the English conquerors. The English could never understand that, lacking any sort of State, the Irish warriors who concluded treaties with the English could only speak for themselves; they could never commit any other group of the Irish population.[323]

 
The lesson has been taught countless times. The United States military was ineffective against guerrilla forces in Vietnam. After years of fighting and the deaths of over 58,000 U.S. servicemen, the United States withdrew and left South Vietnam to its inevitable defeat. The Soviet Union spent the last decade of its existence fighting a guerrilla war in Afghanistan in a failed attempt to prop up a puppet government. The United States has been at war in Afghanistan for almost twenty years, fighting the many Afghanis who do not want foreign invaders on their soil.
One would think Americans would be reminded how the American colonists defeated the worldwide British Empire in eight years. The lesson is simple: The occupying forces of even the greatest military power on earth cannot overcome a native population determined to resist them.
An invader of the United States mainland would be swallowed by the mother of all guerrilla wars. Even without considering the U.S. armed forces, the people of the United States have sufficient firearms to put a weapon in every hand.
The number of firearm background checks requested between 1998 and 2018 suggests that Americans purchased nearly 300 million firearms during this twenty-year period.[324] This is 230 times more firearms than there are U.S. active military personnel.[325] There are more firearms sold in the U.S. every year than there are active duty military in the 30 largest armed forces on earth combined.[326]
No foreign attacker of a libertarian America could obtain a surrender. Just as there would be no central government to start a war, neither would there be any authority to capitulate to an invader. Just as the English learned from the Irish, taking control of one city—even if it were Washington D.C—might result in a formal surrender that is binding on no one but the signers themselves.
Any invader who could not control the population of the United States through the U.S government would then be faced with having to conquer the territory fighting from house to house. If Washington D.C. fell, it would not be the end, but only the beginning. If the greatest military on earth cannot win a guerrilla war in a small country, no invader could conquer any large country where the people were determined to defend themselves.
How it might work and who pays?
In a libertarian society, we have seen how defense companies could provide private police services, perhaps in combination with insurance, at low cost (subsidized chiefly by the criminals themselves). This protection would be provided to everyone, even those who may not subscribe to the service.
The question would be how to pay for defense against outside invaders without taxation. Private defense companies would face the same challenge as voluntary defense cooperatives: to create sufficient value for individuals and businesses to pay for the protection. Unlike local private defense—where even protection for “free riders” can be provided via restitution from criminals—the likelihood of restitution seems an unsure funding mechanism against the Chinese or the Russians.
When considering the “free rider” problem, it should be understood that it is never essential that everyone pay for the service. One of the features of the modern state is that many people pay no federal taxes at all. Add to their number those whose government cash benefits exceed the taxes they pay and the number of “free riders” becomes shockingly large. At some point it becomes unsustainable, but apparently, the free rider fraction must be large indeed before it becomes a problem.
In The Structure of Liberty, Randy Barnett suggests that we all “free ride” on one another constantly:
In practice, the free rider problem is much less serious than it may at first appear, ironically because the potential to free ride is far more common than one may think. When I looked out the back window of my previous home, I could see the beauty of the well-maintained private golf course that adjoined in my backyard. Although the price I paid for the house reflected a premium for this view, the golf course did not receive a share of this. Nor could they charge me for my enjoyment. Yet the fees they charge their members were sufficient incentive for them to maintain the course without my contribution. Similarly, I kept my house and yard attractive despite the fact that I could not charge passing golfers (or my neighbors) for my efforts. When one begins to think about it, one realizes that free riding is pervasive and sufficient incentives for production of desired goods usually exist nonetheless.[327]

 
The rule seems to be that if enough people are willing to pay for a particular good, they will produce it even though others may benefit without having to pay. Morris and Linda Tannehill, in The Market for Liberty, also discount the free rider problem in arguing how defense would be funded voluntarily:
A major portion of the cost of defense against foreign aggression in a laissez-faire society would be borne originally by business and industry, as owners of industrial plants obviously have a much greater investment to defend than do owners of little houses in suburbia. If there were any real threat of aggression by a foreign power, businessmen would all be strongly motivated to buy insurance against that aggression, for the same reason that they buy fire insurance, even though they could save money in the short run by not doing so. An interesting result of this fact is that the cost of defense would ultimately tend to be spread among the whole population, since defense costs, along with overhead and other such costs, would have to be included in the prices paid for goods by consumers. So, the concern that “free riders” might get along without paying for their own defense by parasitically depending on the defenses paid for by their neighbors is groundless.[328]

 
It is not possible to know in advance how such voluntary security arrangements would ultimately play out. It may be that local defense companies would cooperatively combine for the purpose of regional or continent-wide defense.
Americans are already well acquainted with firearms, a tradition that could only intensify when people stop depending on the government for their protection. With most homeowners possessing personal weapons, a system could evolve where homeowners arm themselves with both criminals and foreign aggressors in mind.
This would reduce the cost of local security (police) services and could massively reduce the cost of national defense. Individuals might pay their dues for defense company protection by assisting in neighborhood security, agreeing to enlist in a local militia, or volunteering to deploy to more distant conflicts when called upon.
This militia could serve to defend against local or regional attack. Periodic training (like that of the National Guard), as well as strategic organization and heavy armament, would be provided by the regional defense agencies. This would make the expense of the regional defense companies manageable since they would not need to maintain a large standing force.
Private security companies could police seaports and coastal waters, perhaps funded by port fees and import/export businesses. These “privateer” navies could be made available for coastal defense in case of foreign aggression.
People in a voluntary society would not have the need for a military empire occupying hundreds of bases around the planet. The fact that people will pay only for what they really want is—by itself—likely to hamper any meddling outside the borders. There would be no need for the American military to secure American “interests” overseas. Businesses in foreign trade would be responsible for their own security arrangements and would pass on the costs to their customers. The prices of products in international trade would accurately reflect the actual cost of delivering those products to consumers. If the U.S. government did not subsidize the security for imported goods, American manufacturers could better compete with foreign manufacturers who would then have to pay their own way.
While there would be no governmental foreign aid, individuals would be free to contribute to whatever worldwide causes they supported: whether it be earthquake relief, the defense of Israel, or the search for extra-terrestrial intelligence. Most donations would likely be charitable, as it seems doubtful that enough people would contribute sufficient funding to get a good private overseas war off the ground. Instead of Congress or the president deciding whether to go to war, the question would be whether there was sufficient interest from the public to support a war.
One can envision most wars going unfought for lack of interest. On the other hand, one could imagine enormous contributions pouring into a crowdfunding page after the 9/11 attacks, all earmarked for the destruction of al-Qaeda and capture of bin Laden. More likely, however, is that such terrorism would disappear because a non-interventionist America would be unlikely to inspire such attacks in the first place.






Chapter 14

Are we ready for Liberty?

We have seen the importance of free will and liberty in the plan of salvation. God forces no one to believe; forces no one to obey. From Genesis to Revelation, while the principle of human liberty is apparent, neither Jesus nor his apostles set out to right the evil which men do to one another through the state.
Ancient Rome dealt harshly with all opposition, both real and imagined. Jesus and his followers cautioned the first Christians to obey the state whenever possible, “so as not to give offense.” Chapter 3 explored the duty to obey the state, as well as the limits of that obedience. Those limits are well fitted to the world we have known, but that world has changed and is changing in ways that give hope for a freer world more conducive to both material and spiritual prosperity.


Progressive revelation – a long road
Anyone who has read the Bible has wondered why God, in the Old Testament, seems harsh, even wrathful, compared to God who sent his son in the New Testament. In giving the law to Moses, God seems more willing to use violence. He prescribes a justice without mercy: “Your eye shall not pity; it shall be life for life, eye for eye, tooth for tooth, hand for hand, foot for foot.”[329]
More than once God told the Israelites to destroy their worst enemies completely.[330] He expressly permits moral evils such as slavery[331] and divorce.[332]
More than a thousand years later, Jesus comes teaching an elevated ethical standard:
“You have heard that it was said, ‘An eye for an eye and a tooth for a tooth.’ But I say to you, Do not resist one who is evil. But if any one strikes you on the right cheek, turn to him the other also.[333]

 
In the gospel of Mark, the Pharisees came to Jesus and asked:
“Is it lawful for a man to divorce his wife?” He answered them, “What did Moses command you?” They said, “Moses allowed a man to write a certificate of divorce, and to put her away.” But Jesus said to them, “For your hardness of heart he wrote you this commandment.” But from the beginning of creation, ‘God made them male and female. For this reason, a man shall leave his father and mother and be joined to his wife, and the two shall become one.’ So they are no longer two but one. What therefore God has joined together, let not man put asunder.”[334]

 
Jesus not only clarifies that his teaching supersedes that of Moses, but he explains why God had previously held the Israelites to a lower standard: “For your hardness of heart he wrote you this commandment.” This comment holds a key to God’s plan for revealing himself and his will for the Israelites and for us all.
In giving the law to Moses, God had to meet those early Israelites at the moral level of the people of the ancient near east. Pope Benedict XVI explained this lower standard and what have been called the “dark passages” of the Bible in this way:
In discussing the relationship between the Old and the New Testaments, the Synod also considered those passages in the Bible which, due to the violence and immorality they occasionally contain, prove obscure and difficult. Here it must be remembered first and foremost that biblical revelation is deeply rooted in history. God’s plan is manifested progressively and it is accomplished slowly, in successive stages and despite human resistance. God chose a people and patiently worked to guide and educate them. Revelation is suited to the cultural and moral level of distant times and thus describes facts and customs, such as cheating and trickery, and acts of violence and massacre, without explicitly denouncing the immorality of such things. This can be explained by the historical context, yet it can cause the modern reader to be taken aback, especially if he or she fails to take account of the many “dark” deeds carried out down the centuries, and also in our own day.[335]

 
Pope Benedict notes that God’s use of progressive revelation takes into account the history and barbarous customs of the people, demanding far less of them than would be expected at later stages of history. As St. Paul told the Athenians, "In the past, God overlooked such ignorance, but now he commands all men everywhere to repent."[336]
While God limited his revelation to that which his people could handle, He also set the bar a bit higher than they could immediately reach. As history showed, the Israelites (and later, the Christians) would not instantly measure up to the moral ethics that Moses, and later Jesus, would advance. Some teachings would not be fully accepted—or even understood—at first, but slowly and “despite human resistance,” moral norms would progress.
John Henry Cardinal Newman, in An Essay on the Development of Christian Doctrine, wrote that some revealed truths are presented only as seeds—and considering the cultural context—were not at all obvious when first proclaimed:
In one of our Lord's parables "the Kingdom of Heaven" is even compared to "a grain of mustard-seed, which a man took and hid in his field; which indeed is the least of all seeds, but when it is grown it is the greatest among herbs, and becometh a tree," and, as St. Mark words it, "shooteth out great branches, so that the birds of the air come and lodge in the branches thereof." And again, in the same chapter of St. Mark, "So is the kingdom of God, as if a man should cast seed into the ground, and should sleep, and rise night and day, and the seed should spring and grow up, he knoweth not how; for the earth bringeth forth fruit of herself." Here an internal element of life, whether principle or doctrine, is spoken of rather than any mere external manifestation; and it is observable that the spontaneous, as well as the gradual, character of the growth is intimated.[337]

 
Newman wrote of the unfolding truth that would grow naturally from the words and actions of Jesus:
Surely everything our Saviour did and said is characterized by mingled simplicity and mystery. His emblematical actions, His typical miracles, His parables, His replies, His censures, all are evidences of a legislature in germ, afterwards to be developed, a code of divine truth which was ever to be before men's eyes, to be the subject of investigation and interpretation, and the guide in controversy.[338]

 
Many of the “seeds” planted by Jesus required hundreds, even thousands of years to be understood in all their implications. Some truths were embraced by the early Church, then trod into obscurity by circumstance, only later to be broadly accepted by both the Church and the world. Respect for human liberty is one of the most persistent of those “seeds.”


Liberty’s progress: slavery
The practice of slavery—owning, buying and selling other human beings as property—is older than written history. Only in the last century has slavery been condemned and made illegal in every nation.[339]
By the time history begins to be written, slavery is an institution protected by the governing authorities.[340] In the Old Testament of the Bible, foreign slaves were entitled to less harsh treatment than in neighboring countries, but still, Mosaic law permitted the practice.[341]
Slavery among the Greeks and Romans was an everyday fact of life, seldom questioned by anyone. Gerard Casey writes:
Among philosophers, Plato, who accepted the institution of slavery without any misgivings, is more representative of the common attitude towards the institution than is Aristotle who, at least, felt a need to provide it with some measure of justification. With the exception of Aristotle and possibly some of the Stoics, few in Antiquity, or even long after, ever objected to the institution of slavery or seriously considered its abolition.[342]

 
Written at the height of Roman power, the New Testament frequently deals with slavery, especially in light of the many slaves in the ranks of early Christian converts. As we have seen, the Christian duty of a slave was the same as that of the freeman: obey your rulers and live a good Christian life. St. Paul did not vary his teaching:
Bondservants [slaves], be obedient to those who are your masters.[343]

Let as many bondservants as are under the yoke count their own masters worthy of all honor, so that the name of God and His doctrine may not be blasphemed.[344]

Exhort bondservants to be obedient to their own masters . . . that they may adorn the doctrine of God our Savior in all things.[345]

 
At first reading, it may seem that the first Christians saw nothing wrong with one person being the property of another, but from the beginning there are telling cracks that form a different narrative. St. Peter repeats Paul’s advice above, but adds that the slave suffers wrongfully:
Servants, be submissive to your masters with all fear, not only to the good and gentle, but also to the harsh. For this is commendable, if because of conscience toward God one endures grief, suffering wrongfully.[346]

 
Note that submission to a slavemaster is not “commendable” because slavery is right or just. The slave is commended because he is “suffering wrongfully.” He is “offering the other cheek.”[347] He is “going the second mile.”[348] St. Paul once wrote to a Christian slaveowner, Philemon, and sent the letter with Philemon’s own escaped slave Onesimus, who had become one of Paul’s converts. Paul appealed to Philemon:
Perhaps this is the reason he was separated from you for a while, so that you might have him back forever, no longer as a slave but more than a slave, a beloved brother—especially to me but how much more to you, both in the flesh and in the Lord.[349]

 
Both Peter and Paul understand that for one man to own another was incongruent with the teachings of their master. To enslave another human being obviously falls short of Jesus’ command to “Do to others as you would have them do to you.”[350] Paul advised that slaves who could obtain their freedom should do so.[351] He also ranked slave traders among the worst sinners, alongside murderers.[352]
When it came to Christianity, no “master and slave” distinctions could exist:
There is no longer Jew or Greek, there is no longer slave or free, there is no longer male and female; for all of you are one in Christ Jesus.[353]

 
The earliest narrative suggests that Christianity and slavery would be in conflict for as long as both existed,  even though in the Roman world and beyond, slavery was so firmly entrenched that the prospect of opposing—let alone ending—that institution, was unimaginable. For hundreds of years, pagan Rome held tightly to slavery in all its harshness.
Rome after Constantine
After Christianity was legalized under the emperor Constantine, the moral basis of slavery began to be questioned. Around 385 A.D., St. Gregory of Nyssa wrote a scathing condemnation of slavery:
You condemn a person to slavery whose nature is free and independent, and you make laws opposed to God and contrary to His natural law. For you have subjected one who was made precisely to be lord of the earth, and whom the Creator intended to be a ruler, to the yoke of slavery, in resistance to and rejection of His divine precept. Have you forgotten what limits were given to your authority? Your rulership has been limited to the extent, namely, that you may only have ownership over brute animals. . . . [T]he only proper slaves of mankind are the animals devoid of intelligence. . . . [W]hy should you . . . think that you can be the owner of a man?[354]

 
At this point, the Bishop of Nyssa was nearly alone in his mocking condemnation. Few would embrace his novel attitude: St. Augustine in 419 A.D., taught that men are free by nature, but slavery came as a punishment because of sin.[355] Slavery would not disappear from Christendom for more than a millennium. It would, however, begin a long decline.
The Middle Ages
Most challenges to slavery would not come from government, but from the people. While the Church did not directly challenge slavery, it did teach the equal value of all, whether free or slave; it taught Jesus’ command to love your neighbor as yourself. Thus it was inevitable that the disharmony between owning one’s fellow man and loving him would undermine the institution of slavery from the bottom up.
St. Paul’s suggestion to Philemon to free his slave Onesimus was a starting point. This treated emancipation of slaves as a Christian virtue, permitted by law, encouraged by the Church, but not a legal duty. Many wealthy Christians emancipated their own slaves, while others bought slaves only to free them. Saint Eligius (588–60) chief counselor to Dagobert I, king of France, used his own wealth “to buy British and Saxon slaves in batches of 50 and 100, in order to give them their freedom.”[356] Orders of monks were founded for the purpose of freeing slaves (“ransoming captives”)[357]
Christendom became more concerned about distinctions between legal and illegal slavery. From antiquity, a person became a slave by various means. Enslavement of war captives was common and considered a merciful (or mercenary) alternative to executing prisoners.
The child of a slave mother was considered a slave. A debtor could sell himself (or be sold) into slavery to make good a debt. The destitute would sell a child to survive. Criminals could be enslaved as punishment for their offenses. Even today, involuntary servitude is still permitted under the 13th amendment to the U.S. Constitution, and the state’s authority to forcibly conscript soldiers to fight its wars goes unquestioned.
During the middles ages, theologians both defined and narrowed the legal justifications for slavery. The enslavement—by Christians—of Christian war captives was outlawed, leaving that fate reserved chiefly for Muslim captives. Except for non-Christian slaves, slavery in the west was nearly abolished by the end of medieval times. Slavery might have died out but for two great movements at the beginning of the 16th-century:
The Age of Discovery
The first movement was the Age of Discovery, the Portuguese, in their explorations down the west coast of Africa, along with Columbus’ discovery of the new world of the Americas. The well-known result was the eventual transport of more than twelve million enslaved Africans to work the plantations and mines of the new world. Most were taken to the Caribbean and South America. Another 400,000 were brought to North America.[358]
The Renaissance
This new expansion of an otherwise dying institution was also enabled by the second great movement of that age: the Renaissance, (meaning “rebirth”) a time marked by the popular rediscovery of Greek and Roman antiquity. While the middles ages had not been ignorant of the Greek and Latin writers, the Renaissance idealized classical antiquity to an extent that precluded any prudent sifting of the classical wheat from the chaff. Régine Pernoud in her book, Those Terrible Middle Ages notes the overreach that resulted:
What was new was the way classical Antiquity was used, if one can put it so. Instead of seeing in it a treasure to be exploited (a treasure of wisdom, knowledge, artistic or literary process from which one could draw indefinitely), as had been the case previously, people suddenly realized that the ancient works could be considered as models to be imitated. The Ancients had achieved perfect Works; they had attained beauty itself. So, the better one imitated their works, the more certain one would be of attaining Beauty.[359]

 
This love of Rome became a centuries-long infatuation that demanded—above all—imitation; an unexamined imitation which embraced everything Roman, including the harsh reincarnation of chattel slavery, coming at that moment in history when the colonies of the new world were ripe to exploit a cheap source of labor.
The Church and the natives
Sixty years before Columbus sailed, in 1435, Pope Eugene IV, in the papal bull, Sicut dudum, condemned the enslavement of the black natives of the Canary Islands off the coast of Africa:
We order and command all and each of the faithful of each sex that, within the space of fifteen days of the publication of these letters in the place where they live, that they restore to their pristine liberty all and each person of either sex who were once residents of said Canary Islands, and made captives since the time of their capture, and who have been made subject to slavery. These people are to be totally and perpetually free and are to be let go without the exaction or reception of any money."

 
While the pope had no navy to enforce his order, disobedience incurred the penalty of excommunication. This respect for the humanity of native peoples—along with the desire to bring them the Gospel—was demonstrated again in the papal bull of Pope Paul III, Sublimis Deus (The sublime God) (1537). The pope took the same hard line toward Native Americans, whom the Spanish were enslaving on grounds that the Indians were not Christians. The pope declared that "the Indians themselves were true men" and ordered that they and all other discovered peoples "should not be deprived of their liberty or of their possessions.” He declared the Indians enslavement to be "null and void."
This prohibition—against both the slave trade and slavery itself—would become a great point of contention in later years, especially with regard to the enslavement of West Africans.
African slavery
While the popes condemned slavery and the slave trade as regarded natives of the newly discovered lands, the enslavement of Muslims remained an accepted practice, no doubt spurred by years of war against Islam and the long-term practice of Muslim enslavement of Christian Europeans. It hardly made sense, however, for the Church to protect Native Americans from enslavement while at the same time permitting the enslavement of black Africans since both groups were newly discovered non-Christians and definitely not Muslims. Father John Maxwell, in his book Slavery and the Catholic Church, lays the blame on Portuguese duplicity:
by 1452 the Portuguese were anxious to establish their property rights over their newly discovered West African territories, and so Pope Nicholas V was approached and was apparently led to believe that these territories of the "Guinea Coast" were inhabited by "Saracens" and other enemies of Christendom. There is no other explanation of a series of Papal documents which applied the well known contemporary rules of war to the situation in West Africa where, as the Portuguese were well aware, the local Negro inhabitants were not Saracens, were not Moslems, and were not the enemies of Christendom.[360]

 
In addition to this original deception, there had long been moral distinctions of just vs. unjust slavery. Those who unjustly enslaved innocent persons were regarded as no better than kidnappers.
In the matter of African slaves, the Portuguese (and later, the Spanish, the Dutch, English, and French) did not themselves enslave most of the Africans they brought to the new world. They purchased them from other Africans, albeit without questioning the legality or justification for their current status as slaves. This issue of just vs. unjust enslavement was significant enough that Bishop Francis Kenrick of Philadelphia felt the need to address this old issue in his 1842 treatise on moral theology. Kenrick considered the issue to be moot because even if Africans had been brought to America unjustly, the legal time limit had run out for challenging defects in the owner’s title to the slaves.[361]
Previously, in 1686, the Congregation of the Holy Office (the Roman Inquisition) had taken up the issue of unjust slavery in a manner that—had it been heeded—would have ended the transatlantic slave trade in Africans. The Holy Office ruled that no one was permitted to enslave innocent blacks who had harmed no one, nor was anyone permitted to buy or sell them. Further, those who held these blacks in slavery were required to set them free, as well as make compensation to freed slaves.[362]
The teaching was clear, but by 1686 the Trans-Atlantic slave trade was a money machine. The Holy Office, however, held little worldly power, and no one listened. Hundreds of years would pass before Western civilization would be ready to abolish African slavery.
In 1789, the new U.S Constitution would provide that the United States could not restrict the importation of slaves until 1808.[363] In 1807, the British parliament abolished the empire’s Atlantic slave trade. That same year, the U.S. Congress outlawed the importation of slaves, effective in 1808. Soon after, most European countries outlawed the slave trade.
The Slavery Abolition Act later abolished slavery itself throughout the British Empire in 1833. Of course, none of this would hinder the owning or trading of slaves within the United States, which only ended after the U.S. Civil War.
The half-century leading up to the civil war saw the rise of a substantial political movement for the abolition of slavery, mostly in the free northern states. Catholics were seldom involved in the movement, in part, because the abolitionists were virulently anti-Catholic and partly because the American bishops refused to support abolition, at least not without direction from the Vatican.
Most of the American Catholic discourse on slavery grew out of the 1839 Apostolic letter by Pope Gregory XVI, In Supremo apostolatus. The pope wrote the letter to "turn away the Faithful from the inhuman slave trade in Negroes."
The pope ordered "that no one in the future dare to bother unjustly, despoil of their possessions, or reduce to slavery Indians, Blacks or other such peoples" and warned "faithful Christians" against giving aid to those involved in "that inhuman traffic by which the Blacks . . . are, without any distinction and contrary to the rights of justice and humanity, bought, sold and sometimes given over to the hardest labor."
This is as close as the Pope came to condemning the owning of slaves. Many commentators—both now and in the past—insist that the Pope thereby condemned the institution of slavery itself. Perhaps he did mean that.
The American bishops, however, read the document as condemning the slave trade, but not the actual owning of slaves.[364] In the 1840 Council of Baltimore, the bishops discussed the pope’s letter and accepted it unanimously. “[T]hey all regarded the letter as treating of the 'slave-trade,' and not as touching domestic slavery.”[365]
It seemed that if the pope had intended to reject the owning of slaves, he would have said so. Based on how clearly and explicitly earlier popes had ordered the freeing of Canary Island and Native American slaves, the bishops may have expected a similarly plain and unambiguous condemnation, if that was Pope Gregory XVI’s intent.
Whatever the pope’s intent, In Supremo, was the strongest censure against slavery that would issue until after the U.S. Civil War and after most western governments had outlawed slavery altogether.
In his 1890 letter to the bishops, Pope Leo XIII made the first explicit papal condemnation of the institution of slavery. This came in the form of praise for the efforts of earlier popes who had "made every effort to ensure that the institution of slavery should be abolished where it existed and that its roots should not revive where it had been destroyed." While the earlier popes had "gradually and prudently" made efforts to "ease and abolish" slavery, Pope Leo was the first to attack the entire institution of slavery itself.
Our modern evaluation of slavery came in 1965, in the Second Vatican Council document, Gaudium et Spes (Joy and Hope) in which the Church strongly condemned slavery itself as a sin that poisons human society and dishonors God; and condemns it without reservation:
 [W]hatever insults human dignity, such as subhuman living conditions, arbitrary imprisonment, deportation, slavery, prostitution, the selling of women and children; as well as disgraceful working conditions, where men are treated as mere tools for profit, rather than as free and responsible persons; all these things and others of their like are infamies indeed. They poison human society, but they do more harm to those who practice them than those who suffer from the injury. Moreover, they are supreme dishonor to the Creator.[366]

 
For thousands of years, human slavery persisted, ignoring contrary voices, and pushing back violently against any serious opposition. The United States willingly sacrificed three-quarter million dead in its Civil War and thereby resolved the issue within its borders.
The story is even more perplexing from the Christian viewpoint. The principles that call out slavery as an affront to both God and our fellow men were present from New Testament times and earlier. And yet the caution of the Church and the scriptures checked the growth of any coherent Catholic abolitionist movement. Instead, for almost 2000 years, the West settled for trimming back the scope and harshness of slavery, without taking the final step.
Perhaps Western slavery could have ended sooner, but still, it did end. Human slavery is just one in an ancient list of violations of human dignity and freedom that has lost its approved, legal status in much of the world.


More reforms
Other ancient practices once considered both useful and moral have similarly been pared back in recent centuries. One is the use of torture to obtain criminal confessions, to punish wrongdoers and terrorize the public (or sometimes even to entertain them). Torture once had wide approval from the state, the church, and the public. Today civilized people consider it so barbarous that their governments only torture prisoners clandestinely.
The Church’s view of the death penalty has similarly developed in recent years. The execution of dangerous criminals by the state is now seen as “an attack on the inviolability and dignity of the person” that is no longer admissible in a world where “effective systems of detention have been developed, which ensure the due protection of citizens.”[367]
Another modern freedom—despised in earlier ages and even now in some places—is freedom of religion. The persecution of a religious minority might include fines or other punishments for religious speech or public practice. In some places, an absolute prohibition would be enforced by the death penalty. The first Christians were themselves persecuted by the Roman Empire. After the legalization of Christianity, Christians opposed the idea of compelling religious belief. The memory of persecution was fresh, and many scriptural passages counseled tolerance. Exodus 22:21 reminded the ancient Israelites:
You shall not wrong or oppress a resident alien, for you were aliens in the land of Egypt.

 
The same message flows from Jesus’ parable of the wheat (the faithful) and the tares (the unbelievers) in which the farmer refused to remove the weeds which had grown up among the wheat:
[H]e replied, “No; for in gathering the weeds you would uproot the wheat along with them. Let both of them grow together until the harvest; and at harvest time I will tell the reapers, Collect the weeds first and bind them in bundles to be burned, but gather the wheat into my barn.”[368]

 
Such verses seemed to preclude the use of violence to either spread or enforce belief in Christianity. The early ecclesiastical writer Tertullian wrote:
[I]t is a fundamental human right, a privilege of nature, that every man should worship according to his own convictions: one man’s religion neither harms nor helps another man. It is assuredly no part of religion to compel religion—to which free-will and not force should lead us.[369]

 
This began, however, to change. The persecution of Christians officially ended in the empire in the year 313 A.D.,[370] after which, Christians began to have influence in government.
The earliest example of the execution of a heretic by Christians occurred in the year 385 A.D. Priscillian, a Spanish priest had been excommunicated for his unorthodox teachings. Priscillian’s accusers—dissatisfied with the Church’s judgment—brought the matter before a secular court and convinced the emperor Maximus to execute Priscillian.[371]
The execution was broadly condemned. St. Martin of Tours and St. Ambrose protested the execution and Pope Siricius excommunicated Bishop Felix of Trier, in whose city the execution had taken place, and who had supported Priscillian’s accusers.[372]
Accusations of heresy would remain—for centuries—chiefly a matter of church discipline, and not punishable by the state. The issue began to change in the eleventh century with the rise of the Catharists and Albigenses. These sects—in addition to their doctrinal departures from church teaching—also attacked the social institutions of marriage, the family, and property. In his article Religious Toleration, Joseph Pohle noted that the first move came from the state:
Emperor Frederick II, who was anything but a warm supporter of the papacy, introduced the penalty of burning for heretics by imperial law of 1224. The popes, especially Gregory IX (d. 1241), favoured the execution of this imperial law, in which they saw an effective means not alone for the protection of the State, but also for the preservation of the Faith.[373]

 
Initially, the purpose of state punishment for heresy was seen as necessary for preserving the civil society itself. It was not long, however, before the distinction between dangerous heretics and harmless heretics came irrelevant. The heresy itself, rather than its societal effects, was all that came to matter at a time when severe punishments were routinely dispensed.
Nor would there be any decline in the brutality with the arrival of Martin Luther’s reformation, as both Protestants and Catholics piously tortured and killed one another.[374] Despite the antagonisms of the protestant reformation, support for such cruel suppression of heresy began to wane. The blood-lust of the French revolution dulled men’s enthusiasm for slaughter throughout much of the Western world.
The last known execution for heresy appears to have occurred in 1826 with the hanging of a Spanish schoolmaster by the civil authorities after having been found guilty of deism by Church authorities.[375]
In time, the principle of religious freedom came to be seen as flowing naturally from the dignity of the individual as illustrated in the gospels. The Second Vatican Council in its Declaration on Religious Freedom taught:
This Vatican Council declares that the human person has a right to religious freedom. This freedom means that all men are to be immune from coercion on the part of individuals or of social groups and of any human power, in such wise that no one is to be forced to act in a manner contrary to his own beliefs, whether privately or publicly, whether alone or in association with others, within due limits.[376]

 
The Catechism recognizes the right of every person to freedom of religion and its free exercise, and without “external constraint in religious matters by political authorities.” It declares that it is the duty of government to ensure “the freedom to profess one's faith, to hand it on, and raise one's children in it.”[377]


The time for liberty is coming
Since the fall of man, God has worked through a strategy to bring humanity back to friendship with himself. Part of that plan involved raising mankind—through the nation of Israel—to a moral and practical level such that the world was primed for the coming of Jesus. While the early Christians spread the word about Jesus, their ethical teachings on human dignity and love of neighbor raised the standing of every person, especially that of women, children and slaves, yet in many areas of human freedom, advancement was slow, as we have seen above.
Despite the often stubborn lack of progress, the evils of slavery, of torture, of religious persecution—when the time was ripe—were washed away as in a flood. These wrongs—once as accepted as the proverbial “death and taxes”—are now viewed as ignorant and evil cruelties. Despite any trends and fads of the moment, the long-term movement is toward liberty. The coercive state is headed for the same scrap heap as these earlier evils. 






Chapter 15

Doing Liberty

Liberty and living right
Libertarian does not mean libertine, but it does mean setting aside state-initiated violence as our means for dealing with people whose moral standards or conduct are not the same as ours. That does not mean, however, that a free society is an “anything goes” society. If drug addiction or prostitution were treated as health and moral issues—rather than as criminal issues—most families would still not want to see them on their streets. People will rightly have their preferences as to church, society, friends and the neighborhoods they live and work in.
If one’s vision of a libertarian society is some freak show straight out of an apocalyptic movie, where drug addicts lie in the gutters and tattooed couples fornicate on the sidewalks, then we are missing the point of liberty. In a free society, we would have more control over our lives and neighborhoods and be better able to live as we ought. When government gets out of the social engineering business, people will take that responsibility upon themselves, starting with the sort of community they wish to live in.
The way this can begin is by converting public property into private property. Every town has one or more streets in its business district. What would happen if the town deeded that street and its sidewalks back to the landowners along that street? It would be child’s play for the merchants to make alternate arrangements for security and upkeep, assuming they no longer have to pay for those through taxes. The most visible change would be that the now-private street owners would not be bound by the rules that bind the state in policing that street. In public places, undesirable conduct that is not criminal must be tolerated no matter how obnoxious. The police—bound by the laws that protect us all—are powerless to act.
When the street is public property, then drug dealers, troublemakers, and thieves must be allowed allowed access even if it drives the rest of us out of the neighborhood. Only if such people are caught breaking the law can they be removed (temporarily) from public property.
If a business district were fully owned by the merchants of the district, they would see that it was well maintained with good access and plenty of parking. They would want the sidewalks to be free of people who harass or drive away customers. If the property included a formerly public park, the merchants would want it clean, safe and attractive to their customers.
The private business district—like a private mall—would have the same rights as a person in their own home. Even in today’s society, we can do just about anything inside our homes as long as we do not infringe the rights of others. On the other hand, we have almost no rights inside another man’s home. We cannot smoke, drink the water, use the toilet, speak or move about without the owner’s permission. As much as we value our freedom of speech, our right to peaceably assemble or to bear arms, no such rights exist on another man’s property. If we do not abide by the owner’s rules, no matter how stupid or arbitrary, we are trespassers and can be escorted off the property.
Of course, business owners do not want to exclude people. They want them to come in and spend money. Whether they allow smoking, guns, or alcohol is no one’s business but their own (“no shirt, no shoes, no service”). By these choices, each caters to some and not to others.
Such privatization would let the merchant control the entire environment and allow customers to choose those businesses or districts that meet their needs. The same sort of choice—now forbidden by government—would become the norm if private property replaced public ownership and voluntary agreements replaced governmental aggression.
In a free society, those who prefer a regimented lifestyle could still live in elite neighborhoods where everyone drives a late-model car, the grass never grows more than four inches tall, and every home is painted according to approved color schemes.
This would be accomplished through existing civil law, which has a long tradition in the use of voluntary covenants that run with the land, binding subsequent owners. These are enforceable under contract law and impose duties or restrictions that follow the land when it is sold to a new owner. This works without criminal laws because residents can agree to bind themselves in various ways. Both homeowners and their guests would be required to follow the rules. Those who do not could be removed as trespassers.
Property-based rights would enable groups of like-minded people to buy land to establish communities according to their favorite principles. A group of distributists[378] might establish a city of small businesses where property agreements provide that each landowner must own the means of their livelihood and which prevent the massing of property in few hands. Every square inch of this distributist city would be under the covenant, which all buyers would agree to join when they bought the land.
A Catholic entrepreneur might have a vision of a Catholic city where public morals would reflect Catholic moral teaching. Residents and visitors alike would abide by the covenants, which would apply everywhere. In that society, guests might be hard-pressed to buy recreational drugs, pornography, contraceptives or abortion pills. On a Sunday, nothing would be for sale. One might search the yellow pages in vain for a “gentleman’s club,” abortion clinic, or escort service. Drunkenness, public lewdness or taking the Lord’s name in vain might result in fines or expulsion.
Monks and nuns would still live in voluntary community in personal poverty as they always have but without the harassment of government. As in social communes that exist today, the assortment of these arrangements would be vast, and one can imagine Mormon towns, “no corporal punishment” towns and all-vegan towns.
In fact, socialists, even communists, could band together to undertake voluntarily what has failed so miserably under the guns of government. No one would stop them from trying. Admittedly, there would be some real oddballs out enjoying the freedom, but we are not talking about utopia, just the exercise of free will, restrained only by the universal prohibition against initiating force against others.
In the end, it may be that most people would gravitate to less controlled living arrangements where the ideal is only to be left alone and to live their lives in peace.


Caring for the poor without government
Jesus established his Church with a command to “make disciples of all nations, baptizing them in the name of the Father and of the Son and of the Holy Spirit, teaching them to observe all that I have commanded you.”[379]
Those who emphasize the importance of faith in the Christian life should note that Jesus’ disciples must observe all that he has commanded. In Proverbs we read that, “He who oppresses the poor shows contempt for their Maker, but whoever is kind to the needy honors God.[380] Just before he was crucified, Jesus described the day of final judgment with shocking clarity. In that scene, every soul that has ever lived stands before Jesus as the judgment is pronounced:
Then the King will say to those at his right hand, “Come, O blessed of my Father, inherit the kingdom prepared for you from the foundation of the world; for I was hungry and you gave me food, I was thirsty and you gave me drink, I was a stranger and you welcomed me, I was naked and you clothed me, I was sick and you visited me, I was in prison and you came to me.”

Then the righteous will answer him, “Lord, when did we see thee hungry and feed thee, or thirsty and give thee drink? And when did we see thee a stranger and welcome thee, or naked and clothe thee? And when did we see thee sick or in prison and visit thee?”

And the King will answer them, “Truly, I say to you, as you did it to one of the least of these my brethren, you did it to me.”

Then he will say to those at his left hand, “Depart from me, you cursed, into the eternal fire prepared for the devil and his angels; for I was hungry and you gave me no food, I was thirsty and you gave me no drink, I was a stranger and you did not welcome me, naked and you did not clothe me, sick and in prison and you did not visit me.”

Then they also will answer, “Lord, when did we see thee hungry or thirsty or a stranger or naked or sick or in prison, and did not minister to thee?”

Then he will answer them, “Truly, I say to you, as you did it not to one of the least of these, you did it not to me.”

 
And they will go away into eternal punishment, but the righteous into eternal life.[381]

 
On that day, will anyone defend his life saying, “Yes Lord, but didn’t I vote to raise taxes so the government would take care of the poor?” On that day, such a defense will fail, for there is no charity—no love—in paying taxes. Most people pay only because they must pay. Even the cheerful taxpayer sends no more than the government demands (and then only because everyone else must also pay).
There is no honor in taking one man’s property by the threat of force and giving it to another. What the government provides is not a gift; nor is the taxpayer a “good Samaritan.” Such shortcomings do not bother the government, for it cares only for compliance, not virtue.


Will charitable giving be enough?
Will charitable giving, by individuals, churches and other humanitarian organizations, be sufficient to handle every need without a state to carry the load? In today’s welfare state, charitable giving goes to needs that are not fulfilled by government. Before we had the welfare state, Americans had the same needs and took the initiative to ensure those needs were met through voluntary associations. In 1835, French historian Alexis de Tocqueville wrote about how Americans in the early 1800s—unlike Frenchmen—were able to accomplish things without government:
Americans of all ages, all conditions, and all dispositions constantly form associations. They have not only commercial and manufacturing companies, in which all take part, but associations of a thousand other kinds, religious, moral, serious, futile, general or restricted, enormous or diminutive. The Americans make associations to give entertainments, to found seminaries, to build inns, to construct churches, to diffuse books, to send missionaries to the antipodes; in this manner they found hospitals, prisons, and schools. If it is proposed to inculcate some truth or to foster some feeling by the encouragement of a great example, they form a society. Wherever at the head of some new undertaking you see the government in France, or a man of rank in England, in the United States you will be sure to find an association.

. . . .

It is easy to foresee that the time is drawing near when man will be less and less able to produce, by himself alone, the commonest necessaries of life. The task of the governing power will therefore perpetually increase, and its very efforts will extend it every day. The more it stands in the place of associations, the more will individuals, losing the notion of combining together, require its assistance: these are causes and effects that unceasingly create each other. Will the administration of the country ultimately assume the management of all the manufactures which no single citizen is able to carry on? And if a time at length arrives when, in consequence of the extreme subdivision of landed property, the soil is split into an infinite number of parcels, so that it can be cultivated only by companies of tillers will it be necessary that the head of the government should leave the helm of state to follow the plow? The morals and the intelligence of a democratic people would be as much endangered as its business and manufactures if the government ever wholly usurped the place of private companies.[382]

 
Voluntary associations were the key to social progress in 19th-century America. American churches have always been enormous providers of aid to the poor, but other kinds of mutual benefit societies were formed for the protection of members and their families. In 1787, two former slaves founded The Free African Society in Philadelphia so that even the poorest people in America worked together,
for the benefit of each other, to advance one shilling in silver Pennsylvania currency a month; and after one year’s subscription from the date hereof, then to hand forth to the needy of this Society, if any should require, the sum of three shillings and nine pence per week of the said money: provided, this necessity is not brought on them by their own imprudence.[383]

 
Many more such voluntary associations would follow. The Knights of Columbus was founded in 1882 as a mutual benefit society of Catholic men with the purpose of rendering financial aid to members and their families. Mutual aid and assistance were provided to sick, disabled and needy members and their families.[384] A year later, the Modern Woodmen of America began as a fraternal benefit society for the same purpose.[385] These and other organizations were a common fixture in American life before government eventually—in Tocqueville’s words—“usurped the place” of private initiative.
We cannot say how people in a completely free society will provide for themselves, their families and their neighbors. Clearly, mutual benefit associations would again flourish and find new ways to ensure the welfare of their members. While we know that the poor will always be with us,[386] a libertarian society would have far less poverty when all the government theft and waste ends and all barriers to work are eliminated.
Imagine a world where people are free to compete with whatever resources and abilities they possess; where the government does not subsidize big business with bailouts; or be able to pick which “green” technology will be “in” this year (and bankrupt the next).
What if a person could work any job without government permission and the only opinion that mattered was that of the consumer? How if the only certification required would be the one demanded by his customers? What if a man earned $1,000 and took home the whole $1,000? What if unemployed people were not encouraged to sit idly for a year or two while the taxpayers paid his unemployment checks? What if that person could always find a job because government stayed out of the mix? What if employers could hire anyone without fear of being sued for discrimination if the employee didn’t work out?
What would it be like if we did not waste trillions by blanketing the earth with hundreds of foreign military bases that never seem to bring peace or security, but unending war instead? What does it say of us that the country houses almost a quarter of the world’s inmates in its prisons at taxpayer expense? What would it be like if the prison population was but a fraction of current levels and the inmates paid for their own crimes and their own imprisonment? All of this will end only when we decide it must end.


Back to the Constitution?
The American Revolution was a transformational event. The founders risked everything when they seceded from union with England, defying King George and political convention. It was born of a freedom movement that had been growing for over a century, but it was only a milestone along the way to human liberty.
Most people understand that the United States of America has serious problems. Many libertarians and political conservatives call for a return to a strict interpretation of the constitution. There is little doubt that if the U.S. government were to limit itself strictly to the powers enumerated in the constitution, it would become quite small and we would be far freer.
Experience tells us, however, that this will never happen. Limited government is a dead letter to Democrats. Republicans pay it homage only in election years (and never when in office). Government grows no matter who runs it, yet we still cringe to admit to Lysander Spooner’s conclusion, that whatever we may think of the Constitution,
this much is certain—that it has either authorized such a government as we have had, or has been powerless to prevent it. In either case, it is unfit to exist.[387]

 
We have seen that the libertarian political philosophy is the only one that does not depend upon government initiation of force. It is the moral philosophy which refuses to do evil that good may (supposedly) result. Libertarianism is not utopian, for it acknowledges that virtue is neither possessed nor practiced fully by most people. There are few living saints, so—along with St. Thomas Aquinas and St. Augustine—we recognize that a “least common denominator” of conduct is necessary for peaceful co-existence. This least common denominator is the non-aggression principle which forbids forcible restraint or punishment of conduct unless it trespasses upon another man’s life, liberty, or property.
Individuals acting through government have no more right to initiate violence against others than they would have acting alone. To the extent that any authority initiates violence, it is illegitimate. Such authority is obeyed only because it is violent, for that is the only way it can obtain compliance with its demands. The only moral response is to oppose aggression without exception.


The bottom line
How should our opposition be expressed? Any movement based upon the non-aggression principle must first avoid the initiation of force against others. We must refuse—as much as possible—to participate in government aggression.
Getting to liberty means we oppose any change that does not move in the direction of the goal. Where progress is stepwise, we must not lose sight of this goal: the elimination of all aggression. We must also reject any measure, any compromise, that requires more government aggression:
 
● Cutting or eliminating any involuntary tax is a reduction in aggression and is therefore moral.

● Imposing or raising any tax means increased aggression and must always be opposed.

● Any new law that goes beyond the protection of life, liberty, and property must be opposed.

● Any law that prevents peaceful people from exercising their God-given freedom must be repealed.

As moral people, we do not have the luxury of compromise if that means agreeing to any government aggression, no matter how worthy the cause. Consent to aggression against one’s neighbors is collaboration in one another’s persecution. C.S. Lewis reminds us why we must be serious in respecting and loving our neighbor:
[R]emember that the dullest and most uninteresting person you talk to may one day be a creature which, if you saw it now, you would be strongly tempted to worship, or else a horror and a corruption such as you now meet, if at all, only in a nightmare.

All day long we are, in some degree, helping each other to one or other of these destinations. It is in the light of these overwhelming possibilities, it is with the awe and the circumspection proper to them, that we should conduct all our dealings with one another, all friendships, all loves, all play, all politics. There are no ordinary people. You have never talked to a mere mortal.

Nations, cultures, arts, civilization—these are mortal, and their life is to ours as the life of a gnat. But it is immortals whom we joke with, work with, marry, snub, and exploit—immortal horrors or everlasting splendours.[388]

 
Before dutifully heading to the polls on election day, keep a few things in mind. Set aside any notion that there is anything noble happening in this civil sacrament of voting. Think of it as getting one’s hands dirty, or bloody. H.L. Mencken drew a pretty fair picture:
The state—or, to make the matter more concrete, the government—consists of a gang of men exactly like you and me. They have, taking one with another, no special talent for the business of government; they have only a talent for getting and holding office. Their principal device to that end is to search out groups who pant and pine for something they can’t get, and to promise to give it to them. Nine times out of ten that promise is worth nothing. The tenth time it is made good by looting A to satisfy B. In other words, government is a broker in pillage, and every election is a sort of advance auction sale of stolen goods.[389]

 
Remember also, that when one votes for a sheriff or a senator, there can be no pretense of any distance between the voter and that violence which the winner will impose against his neighbors. Qui facit per alium, facit per se: “Who acts through another, acts himself.”
Where does this leave us? Some libertarians are inclined to activism. They (rightly) offer voluntary solutions to problems that the state currently attempts to solve by threats of violence. Some go into politics to fix broken things. This may be either foolish or courageous, considering the likelihood that they too will become just one more broken thing.
Most of us will do what we can to convince and educate our friends to respect the free will of our neighbors, despite knowing that those neighbors will sometimes make bad choices regarding their own lives.
History reveals that liberty advances step-wise, each small effort combining with another. There is progress, but there are also reverses, but these should not discourage us.
The slogan “Don’t Tread On Me” is satisfying for those who can make it work in their own lives. Just as St. Paul advised Christian slaves to obtain their freedom if they could,[390] likewise, so should we. But also like slaves, most lack the power to escape the unjust demands of government.
It does not matter, however, whether we can break our own chains, so long as we can refuse to forge our neighbors’. For the duty of both the Christian and the libertarian is to permit his neighbor to live free; to let him think, worship, and act peaceably according to his own conscience.
Even if we labor under the boot of the state, we can still decide that no one will labor under ours. What a relief not to have to play the busybody; to find that our earthly responsibility is simply to love our neighbor and treat him as we want to be treated.


The End
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