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PREFACE

“Io, che son la più trista, / son suora a la tua madre, e son Drittura, / povera, vedi, a fama e a cintura” (For I, in sorrow first, / Am Justice, and my sister gave you birth— / Though as you see, my clothes are of small worth).1 In these verses, Dante Alighieri offers an allegorical presentation of Justice and uses the image of three women to characterize three kinds of justice, namely, what medieval authors called natural law, or “drittura” (ius naturale), law of nations (ius gentium), and civil law (ius civile). According to Dante, these kinds of ius are deeply connected as ius naturale is the mother of ius gentium and the grandmother of ius civile.2

An ancient interpretation of Dante’s thought juxtaposes Tre donne to Chaco’s words in Inferno 6.73: “Giusti son due, e non vi sono intesi” (Two are just, and no one heeds them).3 According to interpreters of the Divine Comedy such as Jacopo della Lana, the Anonymous Selmiano, and Pietro Alighieri, the two “giusti” no longer respected in Florence are those of law and custom, ius and mores, or those of divine and human law, fas (ius divinum et naturale) and ius gentium sive humanum.4 The reference here is to the opening pages of Gratian’s Decretum, where the author, quoting Isidore of Seville, explains that human nature is ruled by customs and laws and that “natural law” (ius naturale) is contained in the laws of Moses and in the Gospel. In fact, this law of nature corresponds to the Golden Rule of Matthew 7:12: “All things therefore whatsoever you would that men should do to you, do you also to them. For this is the law and the prophets.”5

The Florentine poet and his ancient commentators seem to have in mind a conceptual framework composed of ius naturale or “drittura,” ius gentium, ius civile, the Golden Rule, and divine will. Using this “conceptual map,” Dante places himself within a long and complex intellectual tradition to which several legists and decretists, theologians, and philosophers belong. Starting with Gratian, several authors have dealt with the way in which ius naturale could be considered the basis of both the legal and moral orders. These authors developed an understanding of this peculiar kind of ius that encompassed its very plurality: it is a rule, a moral principle, a power proper to human nature, an instinct. Ius naturale became a crucial topic in medieval culture, and its history reflects the developments and turns in political, economic, and religious life. Harold Berman, Paolo Prodi, and other historians have offered detailed analyses pointing out the place that medieval discussions of ius naturale occupied in the historical process. Following the last decades of the eleventh century, radical changes occurred in the cultural, political, and ecclesiastical structures and institutions of Latin Europe.6

Many scholars have devoted themselves to the study of the medieval history of the ideas of natural law and natural rights. This literature grew rapidly in the twentieth century, especially after World War II, when “human rights” became a focus of moral and legal cultures. The aim of this literature was and continues to be to define the features of the evolution of these ideas looking back to the medieval roots of modern “rights” doctrine. In its presentation and debate of the various interpretations of the medieval development of ius naturale and lex naturalis, this literature has deepened our understanding of the intellectual background against which Dante’s allegorical representation of natural law stands.

Evaluating the main results of this lengthy research requires clarifying concepts and ideas, stressing continuities and discontinuities, and delineating the limits of medieval ideas of natural law and natural rights and their contemporary heir, human rights. This book offers a critical review of the way in which we look at the crucial conclusions that scholars reached in their inquiries. My goal is to establish the status quaestionis of the historical debate and demonstrate key differences among scholars. At the same time I show how several apparently opposing opinions and interpretations are in fact complementary. I examine the works of the most important contemporary scholars, presenting a portrait of medieval ius naturale and lex naturalis that attempts to uncover both highlights and areas of contemporary research still in shadow, the unsolved problems, the aspects hitherto ignored of this portrait of the woman who shows up to Dante with the name “Drittura.”


INTRODUCTION

Questions and Research

[image: Image]

One of the main questions in the study of natural rights and natural law is when these concepts first came into use in the modern period. Originally ius naturale was synonymous with lex naturalis, an objective rule or prescription. At a particular point in time, ius naturale began to refer also, or more strictly, to a specific right belonging to each human being. The distinction between lex as objective rule and ius as subjective right marks the beginning of a new language and is a basic feature of modern rights theories. The history of these concepts involves not only the discovery of a crucial turning point in the history of ideas. To establish the “birth” of the modern idea of natural rights means also to determine the way in which it happened. Is there a specific discontinuity in the history of ideas, a moment after which the legal, moral, and political lexicon radically changed? Or is there a longer and more complex process, during which natural rights language shifted from its ancient meaning to our modern understanding?

Some authors stress that the origin of the modern notion of natural rights has to be linked to the specific features of the modern age; for others, it is to be found in medieval legal and political thought.1 Twentieth-century historians and philosophers, as well as jurists and theologians who have focused on natural law and natural rights, adopt different points of view according to the cultural and intellectual contingencies in which they live and work. In this light, an evaluation of their interpretations of the medieval doctrines of natural law and natural rights requires general remarks on the different cultural “seasons” and circumstances in which these authors studied and worked.

The rise of totalitarianism and the dramatic experience of World War II created a crisis for the positivist legal tradition and the political order it had produced since the middle of the nineteenth century. In this context, several intellectuals and philosophers elaborated the idea of “human rights,” that is, natural individual rights proper to every human being, which the state through its laws must protect and support. Many thinkers debated the philosophical status of human rights, particularly after approval of the 1948 United Nations Universal Declaration of Human Rights. The idea that there could be rights that limit political power because they are “natural,” that is, not established by any authority but simply recognized by human reason as proper to human nature, questioned the basic assumptions of legal positivism. The consequence was that thinkers who came from a positivist culture started to moderate their radical denial of the existence of any kind of natural legal principle. Herbert Lionel Adolphus Hart, for example, in his famous article, “Are There Any Natural Rights?,” suggests that the existence of at least one basic natural right can be admitted: the equal right of all men to be free.2

Within this cultural framework, historians focused on the origins and roots of contemporary natural rights and looked back to the medieval notions of natural law and natural rights. In addition, one must remember that the discourse on ius naturae and lex naturae was quite commonly classified as part of the history of ideas. Ever since the publication of Arthur O. Lovejoy’s The Great Chain of Being (1936), this kind of historical study has been much questioned and debated, as also in relation to the development of discourse on natural law and natural rights.3 Several scholars, particularly those belonging to the Anglo-Saxon intellectual milieu, have devoted increasing attention to defining the epistemological criteria for evaluating the features and development of a concept in different moments of its history.4 These two elements are crucial also for studies concerning the place of natural law and natural rights from the eleventh to the fifteenth century. These studies have to be placed alongside another cultural development in the first half of the twentieth century, namely, the new interest of Catholic intellectuals in the Middle Ages and the debate about the foundations of modern political discourse.

THE “MASTER” OF NATURAL LAW

The increasing interest in medieval civilization, which Pope Leo XIII stimulated and supported, led to a series of historical and philological studies that aimed to present the great texts of Christian medieval thought.5 Among the subjects of interest was natural law, which in the decades around the turn of the twentieth century was a topic of debate and confrontation between Catholic and secular cultures. The Catholic interest in natural law and natural rights of the Middle Ages had a significant turning point in the 1920s and 1930s. It is in these decades, when the Catholic Church faced a complex situation with respect to totalitarian regimes, that fresh attention was given to the issues of lex naturalis and ius naturale and to the question of their mutual relationship.6 Several authors, such as the philosopher Jacques Maritain and the Dominican medievalist Marie-Dominique Chenu, moved from the idea of a return to a medieval Christian civilization to that of the construction of a “new Christianity.”7 This philosophical and theological orientation was supported by a new historical approach to the evaluation of medieval philosophy and theology.

In 1922 Martin Grabmann published an essay offering a general overview of the development of the doctrines of natural law and natural rights between the ages of Gratian and Thomas Aquinas.8 Through a detailed series of quotations from the writings of twelfth- and thirteenth-century canonists and theologians, the German scholar showed how complex and clearly articulated were the roots of Aquinas’s doctrine of ius naturale. Since Gratian the medieval discourse on “Naturrecht” engaged both canonists and theologians, who melded the Roman legal and philosophical culture and the heritage of the Church Fathers. According to Grabmann, various authors, including Peter Lombard, Magister Gandulphus, Stephen of Tournai, Praepositinus, Stephen Langton, and Philip the Chancellor, contributed to the debate that prepared the way for the season of great scholasticism.9

After 1924 Odon Lottin went further in his research on the texts of and witnesses to the medieval doctrines of natural law and natural rights. He published a series of articles in the Ephemerides theologicae Lovanienses that were later collected in the volume, Le droit naturel chez saint Thomas d’Aquin et ses prédécesseurs.10 He then returned to this topic in his collection, Psychologie et morale aux XIIe et XIIIe siècles. According to Lottin, the twelfth- and thirteenth-century debate on lex naturalis and ius naturale was characterized mainly by two types of matters: first, the nature and content of lex and ius; and second, its features (i.e., innate, universal, and immutable). The detailed examination of the juridical and theological milieu that Lottin offered was thus the essential premise to a closer historical interpretation of Aquinas’s Summa theologiae, Ia–IIae, q. 94, where the Dominican master gave his account of natural law.11

Through close textual analysis, both Grabmann and Lottin studied the development of concepts and language connected with natural law and natural rights during the age of scholasticism. In their perspective, the medieval debate over natural law and natural rights achieved its most complete doctrinal synthesis with Thomas Aquinas. The doctrine of the Dominican master was the final stage in a long process. Mainly in his Summa theologiae, Aquinas offered an account of lex naturae and ius naturae within the largest framework of the Christian understanding of the notions of lex, natura, and ius. In this sense, Aquinas perfected the definition of one of the cornerstones of what Étienne Gilson called la philosophie chrétienne.12 According to this perspective, the Christian authors, in the twelfth and thirteenth centuries, elaborated an idea of lex/ius naturae that resolved the contrast between the ancient philosophical emphasis on the natural foundation of moral discourse and the Christian idea of the crucial role of divine grace. As Aquinas explained in his Summa, natural law, that is, the participation of human beings in the eternal law established by God, is nothing else but the natural knowledge of the first principles of practical reason. These principles are submitted to the divine illumination of moral consciousness. Medieval discourse on natural law thus bequeathed to Christian culture a systematic presentation of natural law as part of that hierarchy of laws which from the eternal divine law descended to human positive law.13 Such a hierarchy, perfectly rational, is also perfectly coherent within the ontological order of creation, because, as Gilson explains, according to medieval authors, natural law is to eternal law as being is to Being (i.e., God).14

THE GROUND OF POLITICAL DISCOURSE

Interest in medieval natural law doctrines, and particularly the role of Christianity in the definition of lex naturae and ius naturae, was not unique to Catholic neo-scholasticism and medievalism. From the last decades of the nineteenth century on, German and British scholars devoted increasing attention to this issue. They debated the content of legal positivism and Bismarck’s Kulturkampf, looking to the Middle Ages for the origins of the basic elements of modern political and constitutional thought. The debate on the implications of legal positivism was developed particularly in Germany, where it directly involved the interpretation of medieval legal culture. Since Savigny stressed the continuity between Roman law and medieval law and opposed natural law to customary and common law, several scholars have focused on the status of natural law in medieval legal culture. In addition, the effects of legal positivism became interwoven with the political and cultural mood of German Kulturkampf, which involved several scholars in a series of studies on medieval canon law.15

The German historian Otto von Gierke, from 1868 to 1913, published Das deutsche Genossenschaftsrecht, a reaction against the idea that modern political thought is basically characterized by positive law, without any essential foundation in natural law.16 Part of the third volume of this series (1881), devoted to a study of medieval doctrines on the state and collectivism in Germany, was translated into English by Frederic William Maitland under the title Political Theories of the Middle Ages (1900).17 This English edition was a point of reference for subsequent studies on medieval political doctrines and offered a basic argument for a new evaluation of the role of the church in the construction of the political and legal lexicon later assumed by modernity. Among these ideas were those of lex naturae and ius naturae, which would be so crucial for the building of modern state theories.18 Gierke, whose interest was mainly the reconstruction of the origins and historical roots of the German legal system, stressed that the idea of natural law was the answer to the question of the relation between state and law. “How then,” wrote Gierke, “was it thinkable that, on the one hand, law ought to exist by, for and under the State, and that, on the other hand, the State ought to exist by, for and under the Law?”19 Natural law, that is, law that exists before the state and limits and regulates the power of the state, was the answer to such questions, the German scholar noted, given by decretists and legists, along with philosophers and theologians, who made use of the classical and patristic heritage.20 Gierke’s research provided a strong historical argument against the positivist doctrine of sovereignty, insofar as it stressed the existence of a legal and political tradition that grounded the state in a natural law that fixed the limits of its power. Generally speaking, Gierke noted that, according to a medieval intellectual perspective, all human authorities and powers, secular and ecclesiastical, were under the lex naturae. He stressed the importance of the formulation of the idea of natural law in the theological system of medieval Christianity: it is here that such a concept assumed its proper features. The modern theorists of natural law doctrines (Grotius, Hobbes, Pufendorf, Althusius) inherited and secularized this Christian idea of natural law.21

Robert Warraud Carlyle and Alexander James Carlyle developed Gierke’s basic idea that medieval Christianity was the framework within which the concept of natural law was defined. Especially in the fifth volume of their History of Mediaeval Political Theory (1903), the two scholars presented the basic ideas of medieval political thought.22 Following Gierke, they stressed that natural law was not just part of the ancient Greco-Roman inheritance, but moreover was a proper result of medieval thought. Their position was elaborated on the basis of the debate about the foundation of sovereignty and continued what Maitland started with his English translation of Gierke’s book. The History of Mediaeval Political Theory stressed that the cornerstone of medieval political debate was the principle of the supremacy of law, since medieval authors had no theory of sovereignty. “Natural law,” as it was defined mainly by Gratian and Thomas Aquinas, was the set of moral rules that limits political authority. According to the two English scholars, Aquinas did offer a complete account of the nature of law, showing how “natural law” is connected with that “light of natural reason” by which human beings can distinguish good and evil.23 This preeminence of law over authority is the foundation of that “Rule of Law” which was crucial in modern political and constitutional tradition, mainly in England.24

In his 1907 volume devoted to political theories from Gerson to Grotius, John Neville Figgis developed this line and presented political history between the late Middle Ages and the early modern era as a great and constant struggle between civil and religious powers that led to the definition of the basic elements of modern constitutionalism.25 Figgis described Aquinas’s political theory as “the beginning of the later medieval rationalising political thought.”26 The Dominican master was seen as a conscious user of the heritage of ancient Roman legal tradition, combined with the arguments that came from the Church Fathers and founded on the philosophical content of Aristotle’s Politics. For Figgis, Aquinas’s natural law doctrine represented the means through which modern political thought inherited the medieval idea of limits on authorities and powers. For the English scholar, medieval ius naturale entails both individual human beings and the existence of a higher legal order.27

Figgis developed Gierke’s question about the nature of authority and power and their limits and boundaries. He explained that the lex naturae and ius naturae of medieval authors were limits to the exercise of absolute political power. They represented the very basis on which in the modern era the constitutional tradition built its idea of the state and was radically put in question by those “men like Machiavelli and Hobbes, whose aim is to remove all restraints to the action of rulers except those of expediency.”28

LAWS, NATURES, AND RIGHTS

The writings of Gierke and Figgis, as well as the historical account of Carlyle, represented a reaction against the basic assumption of legal positivism, which denies any value to natural law as the basis of any legal system. The crisis of political and legal systems between the two world wars incited the arguments in favor of a reconsideration of the historical value of natural law. Legal positivism had criticized the value of the idea of natural law, mainly stressing the concept of positive law as obligatory command and dismissing matters concerning the essence of law and of the ideal legal standards as irrelevant to jurisprudence. According to authors such as Kelsen, natural law was a suspect concept, inasmuch as it entails that it is not the state that grounds the legitimacy of the legal order.29 Furthermore, in his view, the phrase “natural law” itself implies a misuse of the word nature, here indicating not the physical order of reality but a universal set of moral principles that rational beings can understand and to which they have to conform. Kelsen stressed that the notion of natural law necessarily involves a religious character and an unclear passage from what “is” in nature to what “ought to be” in legal and moral fields.30

Totalitarianism and World War II showed the limits of this kind of criticism of natural law. Legal positivism appeared incapable of any form of resistance to authoritarian exercise of political power. On one side, there was the need for strong limits to regulate political authorities; on the other side, there was the will to order the legal system to respect human rights, now perceived not as established by the state but as natural features of individual human beings.31 The two tendencies gave rise to new approaches to the topics of natural law and natural rights.

In 1950 Alessandro Passerin d’Entrèves published his Natural Law: An Introduction to Legal Philosophy.32 The Italian scholar showed the importance of natural law in the construction of the European legal culture, analyzing the plurality of traditions and inheritances that characterized its contemporary understanding. Taking into account the historical and philosophical inquiries of the previous decades on this issue, Passerin d’Entrèves argued for the need to combine consciousness of the evolution that the meaning of lex naturae (or lex naturalis) had undergone over two millennia with a careful philosophical analysis of the debated aspects of this notion.33 In this way, he distinguished his approach from both the purely historical and purely philosophical perspectives.

In relation to the history of the idea of natural law, Passerin d’Entrèves identified three main stages. In antiquity Romans understood it as something external and formal, which united all humankind under a single legislative standard, while medieval authors, mainly canonists and theologians, considered natural law the basic and immutable criterion for good moral conduct, that is, an internal and rational point of reference for moral life whose value rests on its grounding in the will of God.34 Thus medieval authors presented natural law as the supreme parameter for evaluating human laws. The passage to modernity, Passerin d’Entrèves noted, entailed a new and significant shift in the understanding of natural law, since the modern age proposed a completely different idea of “nature” from that of the Middle Ages.35 After the sixteenth century “nature” was no longer synonymous with “creation” but indicated a force independent from God. Philosophers started to ground the validity of natural law not on divine will but on human reason.36 According to the Italian scholar, this new idea of natural law was rationalistic and individualistic and was the basis on which modern natural law theorists opposed the “self-evident” rights to absolute governments and political powers.

Alongside this historical account, Passerin d’Entrèves developed a philosophical inquiry that he articulated in three ways. First, he noted, the proper essence of law is defined by its function, which is to qualify rather than to command.37 Second, he explained that the relation between law and morality appears problematic in the context of legal positivism. On the contrary, natural law doctrine is clearer in defining the complex relations between the two fields. Therefore, the notion of natural law combines a clear distinction between law and morals with the clear consciousness of their mutual relations.38 Third, thanks to these features, natural law is a useful measure for the evaluation of the validity of human laws.39

Passerin d’Entrèves’s account of natural law summarizes the intellectual situation at the middle of the twentieth century. Natural law became one of the great issues of scientific research in several fields. Jurists and philosophers, as well as theologians and historians, started to rethink the idea of natural law as the possible ground of legal and moral order. Passerin d’Entrèves, in his study of natural law, tried to overcome the limits of legal positivism, which had dominated European legal culture since the last decades of the nineteenth century. In the age of the Universal Declaration of Human Rights, he explained how the modern concern for human rights as limits to the absolute power of government and as the basic criteria to validate human positive laws is nothing but the evolution of the doctrine of natural law in modern times. According to his perspective, the medieval developments of natural law doctrines were the results of the intellectual work of canonists and theologians.40 Medieval Christian authors are thus considered responsible for one of the crucial transitions in the history of natural law doctrines and in the definition of some basic questions concerning the grounds of the legal and political order.

QUESTIONS AND DOUBTS

Several scholars have remarked that the first use of ius naturale as the right of individual human beings can be found before the usually accepted beginning of the modern age. Studying the texts of medieval authors, they have shown that a subjective understanding of ius naturale is explicitly present before Suárez, Grotius, or Locke. The scientific debate about the evolution of lex naturalis and ius naturale since the late Middle Ages certainly concerns the identification of a “Copernican moment” in the history of natural rights. At the same time, this debate involves a more basic issue: the distinction between the medieval and modern periods.

This chronological distinction comes into question in a new light if we consider the basic features of Otto Brunner’s and Reinhart Koselleck’s Begriffsgeschichte (history of concepts), according to which the passage from the medieval to the modern world is the only real turning point in history.41 “Conceptual thinking,” which is a charactistic particular to modern epistemology, would mark the beginning of scientific knowledge not only in science but also in the humanities. From this point of view, “natural rights theory” would have been born in 1661, when Samuel Pufendorf became the first professor of ius naturae et gentium in Heidelberg. The German jurist’s teaching would mark the passage from a doctrinal sequence, begun with Aristotle and Cicero and continued during the Middle Ages, to a conceptualized and unified theory of natural right, a cornerstone of modern political thought.42

If a theory of subjective natural rights is a crucial feature of modern Europe, its first elaboration could be considered the starting point of the modern age in relation to political doctrine. In this sense, how must the medieval roots of natural rights be considered? What is the relation between the writings of Hobbes or Locke to those of the late medieval canonists or theologians? Did a break in intellectual history marking the beginning of modernity as the age of natural rights really occur? Or was there continuity between the late Middle Ages and modernity in the use of ius naturale? Do we have to look for a radical turning point at all, or should we approach the period between the twelfth and eighteenth centuries as a long intellectual shift in the language to our modern meaning of “natural law” and “natural rights”?

In the following pages I deal with these questions and examine a vast intellectual debate, stressing in the conclusion the need for caution about the issue of “the beginning of modernity” in relation to natural law and natural rights theories. In particular, I show that scientific research highlighted a plurality of elements that deal with the passage from the Middle Ages to modernity. Evaluating and connecting the different approaches and contributions, I suggest how complex and articulated is the role of the concepts of lex naturalis and ius naturale in marking this historical transition.


Chapter 1

OBJECTIVITY VERSUS SUBJECTIVITY

[image: Image]

In the past sixty years historians started from either the premise of objectivity or that of subjectivity to debate the relation between modern theories of human rights and medieval accounts of ius naturale and lex naturalis. For authors such as Michel Villey, modern theories of human rights have their roots in the crisis of the Christian late medieval philosophical order.1 Against an idea of human rights that he considered the product of juridical subjectivism and legal positivism, Villey supported a return to the tradition that combines Aristotle, Aquinas, and the Roman jurists.2 In contrast, scholars such as Brian Tierney assumed that the relation between the Middle Ages and modernity cannot be reduced simply to opposition between the Christian medieval moral and legal orders and the modern system of “subjective rights.”3 Rather, in their view, a more complex and longer process created a deep connection between the modern theories of natural rights and medieval accounts of lex naturalis and ius naturale.

THE CONSTRUCTION OF A HARMONIOUS SYSTEM OF NATURAL LAW AND NATURAL RIGHTS

In his first studies devoted to Roman legal tradition, published in 1956, Villey stresses how there is no trace at all of a subjective meaning of ius in the entire set of laws and jurisprudence produced in ancient Rome; on the contrary, the term means a fair state of affairs.4 According to Villey, Roman jurists used the term ius in an objective sense, as synonymous with dominium, which here does not indicate a right but a state of things preceding law and that law can limit.5 Even if several passages of the ancient Roman jurisprudence seem to employ ius in the sense of “right,” Villey always denied such an interpretation. He firmly held that ancient Roman jurists never used ius to indicate a right.

This understanding of the ancient Roman notion of ius is crucial for Villey’s account of the origin of modern natural rights theory. According to the French scholar, in fact, Roman inheritance is one of the main elements in the development of medieval legal tradition. In his studies of the basis and features of juridical thought, Villey noted that medieval authors combined the vestiges of Roman legal tradition with the moral and ethical implications of Christianity. Assuming this understanding of the late Middle Ages, Villey certainly agrees with the main conclusions reached by historical research in the 1930s and 1940s, which stressed the crucial role of Christian theology in the developments of medieval juridical thought.6 He notes that all serious research on the foundations of medieval legal culture must examine its theological basis. Particularly crucial for Villey is the scholastic thought of the twelfth and thirteenth centuries, which was the fruit of the so-called philosophie chrétienne.7 In this sense Villey’s idea of the passage from antiquity to late antiquity and finally to the Middle Ages is parallel to that offered by Étienne Gilson for the history of philosophy.8

Villey distinguished two main periods in the history of the philosophy of law.9 The age of the Fathers marks the starting point for a process of construction of the Christian rights theory. Augustine of Hippo’s writings and doctrines are seen as a complete summary of the results reached by the entire patristic tradition. In his City of God, he meditated on the crisis and fall of the Roman Empire, offering to medieval authors the ideal of a perfect political community whose legal sources must be found in the Holy Scriptures. As Villey noted, the “juridical élite” of the High Middle Ages was educated on the basis of this Augustinian tradition, which dominated the cultural panorama until the development of the twelfth-century schools and their teaching method.10 Gratian in his Concordantia Discordantium Canonum systematized the achievements of this long “Augustinian” tradition. Opening his masterpiece with the equivalence between natural law and the contents of the Old and New Testaments, the medieval master plainly followed the tendency “to absorb the earthly city into the celestial one, to create and organize the city of God on earth.”11

The twelfth century, with the beginnings of the ‘scholastic method’, marks an evolution in the idea of law. The masters in canon law, that is, the commentators on Gratian’s Decretum, prepared the field for the rise of a veritable system of law, which was fully elaborated in the context of university culture during the thirteenth century.12 In particular, twelfth-century authors, both theologians and canonists, shared a common philosophical interest in the notion of natura. According to Villey, their doctrines and ideas about this concept were crucial for all subsequent discussions about natural law and natural rights, including Thomas Aquinas’s systematic theory of law.13 The great Dominican master elaborated his doctrine of law as part of his general project to appropriate Aristotelian philosophy from a Christian perspective.14 In doing so, he opposed the Augustinian idea that nature is corrupted by original sin. In line with Aristotle, he assumed that human nature has not been completely destroyed by original sin and still maintains the signs of the original order established by God. This state of affairs offers two ways to understand the divine plan, or lex divina: revelation and natural reason. According to this perspective, Holy Scripture and natural law are no longer identical: they are two different approaches to divine law, each with specific features but in agreement in terms of their content.

Villey stresses that the human capability to grasp the divine ordo of the world and to understand humanity’s own proper end clearly shows the existence of a lex naturalis. This lex is the specific expression of the lex aeterna. Natural law, in fact, would be nothing more than the part of eternal law established by God that refers properly to human beings as rational creatures. Human beings, in fact, considering the bonum to which their own nature is ordered, can know the precepts and prescriptions of natural law.15 Villey goes on to explain that Aquinas, with his idea of a “natural” understanding of natural law, also established the limits of natural law and the need for a different approach from the point of view of Christian faith. Natural law is in fact connected with human cognitive capabilities and their intrinsic limitations, as well as with changes in the contingencies caused by human freedom.16 Aquinas based on these elements the need for a positive law, adding a third “Aristotelian” justification: the political and social nature of human being that makes the creation of an institutional order necessary.17 According to this interpretation of Aquinas, natural law is the common moral basis established with respect to the bonum to which human nature is ordained as something rationally created. His discussion of natural law also includes the notion of ius naturale as an objective right, that is, a moral precept with a mutable character by reason of the changes in human nature. Thomas, Villey notes, gave to the general moral rule, “do good and avoid evil,” a simple formal value, since human beings adapt this general rule to their contingencies.18 Because of the objective and mutable character of ius naturale as a set of moral principles, Aquinas connected precepts and moral rules to the Aristotelian ethics of virtue and to the complex psychological structure of moral action.

According to Villey, Aquinas presents a harmonious theory of natural law and objective natural rights, based on solid metaphysical ground. God himself, because of his goodness and wisdom, creates the political dimension as the proper feature of human being. Villey notes that Aquinas, assuming the Aristotelian doctrine of four causes, traced an image of the world as harmoniously ordered with respect to specific ends and clearly understandable as such by human reason. Aquinas places natural law on this ground, that is, in the range of features of human beings as rational creatures and thus ordered to act freely. More generally, in Villey’s view, Aquinas fully reintroduced the content of Aristotelian political science to European culture, fixing some crucial points of reference for the debate on the modern state in the following centuries. In fact, Aquinas’s discussion of the idea of “Right” was at the origin of an attempt to adapt the system of law to an evolving European framework whereby secular institutions, such as monarchies and the commons, became the new political actors.19 Moreover, the Dominican master provided an account of the notion of lex that would be crucial for the evolution of modern juridical systems.

THE INVENTOR OF MODERN NATURAL RIGHTS

Villey explains that Thomism is a system of thought with respect to which a break soon occurred. This break was the starting point of a descending parable if not an interruption of the elaboration of a complete Christian juridical culture. It was this break that, according to Villey’s chronology of the history of legal philosophy, marked the beginning of a third period, the protagonist of which is the Franciscan theologian William of Ockham.20 Villey considers Ockham the founder of the modern idea of natural rights as subjective rights. In this he was deeply influenced by Georges de Lagarde, according to whom the English master is the first champion of natural rights and is responsible for the secularization of Law and Right.21

The reasons for the novelty of Ockham’s ideas and the break with the previous tradition of “Christian philosophy” can be found in the very basis of his philosophical thought. According to de Lagarde and Villey, Ockham’s radical nominalism drove theology to bring into question the notion of ordo naturalis, in order to affirm the complete freedom of God’s will.22 Duns Scotus had already stressed the need to preserve God’s potentia absoluta (absolute power) and his consequent freedom from the limitations imposed by a supposed natural order.23 Ockham would have denied the existence of a natural order and stressed, on the contrary, the real existence of simple individual realities.

Ockham’s nominalism marks a crisis in the metaphysical idea of nature and of the connection between language and reality, bringing about radical changes in the notions of Law and Right as well. “Natural law” and “natural rights” are no longer denominations of an objective set of norms and rules, which is at the basis of the juridical science. Dissolving the metaphysical consistency of nature through his nominalism, Ockham removed the possibility of establishing juridical solutions starting with nature. It is the individual human being, that is, the only existing moral reality, who has to be put at the center of juridical science. The main interest of this science is, then, to describe the juridical qualities of this individual, his faculties and his subjective rights.24 According to this perspective, in Ockham’s philosophical system there is no place for natural law, because the only authority on which rules and precepts rest is divine will. Therefore, Villey concludes, nominalism created the premises for juridical positivism, for without any reference to objective natural law, only the individual will justify the existence of prescriptions or precepts. Moreover, Villey finds in Ockham’s perspective the loss of the universal character of law, because it is linked only to the legislator’s will.25

According to Villey, Ockham is the father of modern individual rights, and his doctrine is the basis on which several successors developed their arguments. Authors such as Jean Gerson and Gabriel Biel and, later, Hobbes, Locke, and Bentham would inherit the content of the Opus nonaginta dierum, in which the radical change from the previously used language to the modern language of natural rights first appeared. In this work, Villey remarks, Ockham devoted his intellectual energy to the polemics on poverty between Franciscans and Pope John XXII. Discussing notions such as ius utendi, potestas licita, usus facti, and ius poli, the Franciscan master used the term ius in a more restricted sense—as an individual power of human being, which became the modern definition of right.26 According to Villey, Ockham’s philosophy was the crucial turning point, the main development of which he saw as occurring with the seventeenth-century École du droit naturel. The members of this “school,” Grotius, Pufendorf, and Thomasius, aimed to create an entire system of “natural subjective rights,” which formed the basis of modern juridical achievements like the civil code.

CHRISTIANITY AND MODERNITY IN LIGHT AND SHADE

Villey’s doctrine of the history of the concept of ius naturale was the source of a large and long debate. The French scholar’s idea that the history of Western European philosophy of law was marked by a radical break caused by Ockham’s theory of rights gave rise to further studies as well as critiques and new interpretations. Certainly Villey offered a clear and complete vision of the development of European intellectual history between the late Middle Ages and the early modern era. Considering the twelfth and thirteenth centuries as the age of natural law theory, followed by the beginning of the age of natural rights theory, he assumed some elements of the idea of historical development proper of other French scholars such as de Lagarde and Étienne Gilson. Generally speaking, in fact, all these authors stress that European culture, since the age of Anselm of Canterbury, Ivo of Chartres, Abelard, and Gratian, was characterized by the progressive building of a harmonious system of thought, where the ancient heritage (both philosophical and legal) was combined within a general Christian framework. Medieval authors merged ancient doctrines with the theological heritage of Augustine and the other Fathers of the Church. According to this interpretation, Thomas Aquinas’s writings contain a higher and more perfect expression of the harmonious combining of these different traditions. What follows after the composition of William of Ockham’s Opus nonaginta dierum is the development of a completely different system of thought, namely, the cultural perspective of the modern age.

Villey’s account of the history of European culture certainly stressed the crucial role of Christianity in the development of philosophical and legal thought during the Middle Ages. Considering the specific topic of natural law and natural rights, Villey’s account remarks on the importance of the theological debate to determine their semantic value. At the same time, in his Leçons d’histoire de la philosophie du droit and La formation de la pensée juridique moderne, he summarizes a series of doubts and questions.

The idea that the history of natural rights theory was marked by a radical break in the development of a harmonious and “humanistic” synthesis of ancient Roman legal tradition and Christian theology seems to be an ideological assumption rather than the conclusion of a careful historical analysis of sources and texts. Villey notes that the sign of this break is the use of the expression ius naturale to define a “subjective right,” that is, a power or faculty proper to an individual human being. According to Villey, as discussed above, this use was unknown before Ockham’s Opus nonaginta dierum. Such an assumption appears to be quite strange, considering the fact that before Villey’s studies, during the 1920s and 1930s, Martin Grabmann and Odon Lottin had offered a series of clear references to legal, philosophical, and theological writings dating to between the twelfth and thirteenth centuries, in which ius naturale also has a “subjective” value.

Villey does not contemplate a study of the semantic evolution of terminology during the medieval period. Furthermore, this was the logical and coherent consequence of the idea that a subjective value of “natural right” was the main outcome, on a legal and moral plane, of nominalism. This doctrine, based on a metaphysics that gives consistency only to individual entities, understands “natural rights” as features of the individual human being. There is no place for an objective moral rule based on natural order, because, according to Villey’s understanding of William of Ockham’s doctrine, there is no natural order in nature and thus no natural law but just what divine will has established. It is clear that Villey presents the changing of metaphysical doctrine as the real cause of the break between the age of natural law and the age of natural rights. It is the passage from realism to nominalism that could have produced the emergence of the new theory of subjective rights.

This historical analysis is based on the implicit assumption that the intellectual history of Europe, and in particular the history of philosophy, has to be seen as a sequence of systems that provide a holistic account of reality. In this sense Aquinas and Ockham are the champions, not just of two theories of law and right, but, more generally, of two different philosophical systems. Therefore, the content of a theory of law and right rests on a metaphysical foundation and is coherent with the kind of order of the world that is defined and established.

It is questionable whether this is the case with the history of philosophy in general or the history of the ideas of law and right in particular. Villey considers medieval authors who frequently debated these concepts in different situations, often in reply to certain political or religious contingencies. Ockham, for instance, offered his account of law and rights in the context of his long conflict with the popes rather than in his more systematic theological expositions. Similar considerations could be made about Aquinas and the other crucial authors that dealt with these topics. The existence and nature of a direct and inescapable connection between philosophy of law and metaphysics is something that needs careful historical study, considering case by case the content and context of each text.

Connected to this issue also is the problem of the value of Villey’s intellectual portrait of Ockham as the founder of modern natural rights theory. The French scholar presents Ockham’s political thought as the first account of subjective rights, of the features proper to each individual human being. In doing so, he demonstrates the distinctiveness of Ockham’s doctrines with respect to contemporary early fourteenth-century authors as well as to the previous scholastic systems. However, he does not consider the complex relationship of Ockham’s account of ius naturale with the explicit and implicit sources that the master used. As de Lagarde himself noted, the Venerabilis Inceptor built his philosophy of law in relation to the philosophical and theological heritage of the ancients and late antiquity, as well as of twelfth- and thirteenth-century legal, philosophical, and theological culture. He clearly knew the positions not only of Aquinas and Scotus but also those of the great canonists and legists. He infuses his writings with these kind of references. This suggests that we should consider the “medieval” character of Ockham’s work and question the very nature of the relation between innovations and continuities in his doctrine of natural rights.


Chapter 2

THE FOUNDATION OF POLITICAL AND MORAL ORDER

[image: Image]

Since the 1950s scholars have focused on the features of the philosophy of law in the late Middle Ages, especially the fourteenth and fifteenth centuries in order to verify the existence of a break in the evolution of the notion of ius naturale that Villey had insisted on. Francis Oakley, Richard Tuck, and John Finnis have debated Villey’s interpretation of the rise of modern natural rights theory from different methodological and scientific points of view. From their studies and analysis come some reconsiderations of the history of ideas in medieval western Europe as well as new perspectives on the evolution of the idea of natural rights.

THE IMPORTANCE OF AN “AGE”: OAKLEY AND CONCILIARISM

Francis Oakley dealt with natural law and natural rights starting from the intellectual heritage of John Figgis, summarized in his Political Thought from Gerson to Grotius, 1414–1625.1 Figgis had stressed that the origin of modern constitutionalism, and thus also of modern natural rights theory, has to be sought in the elaboration of a conciliar theory during the fourteenth and fifteenth centuries as a solution to the Great Schism. Oakley, in a study devoted to Figgis’s basic conclusions, notes that the great historian had presented the conciliar movement as the highest expression of medieval constitutionalism and as “the watershed between the medieval and the modern world.”2

Oakley remarks on the role of the conciliar movement and agrees that there was continuity between thirteenth-century canonists and fourteenth-century conciliarists as posed by Brian Tierney in his Foundations of the Conciliar Theory.3 In his 1964 study on the political thought of Pierre d’Ailly, Oakley notes that it could be misleading to consider intellectual European history of the late Middle Ages simply as a dialectic confrontation between realism and nominalism. The novelty and plurality of late medieval political, legal, and philosophical debates cannot be reduced to simple scholastic controversies between the exponents of two philosophical parties. Considering the intellectual biography of authors such as d’Ailly, in fact, the influence not just of a single school or tradition but of all the main philosophical perspectives of the time is evident.4 Oakley, considering the traditions of ideas, doctrines, and languages that run from the thirteenth through the fifteenth century, focuses his research on a larger and more articulated vision of the relation between different historical periods.

The existence of continuities does not entail the absence of difference and change in the sequence of doctrines and intellectual movements, however. As Villey had already noted, fourteenth-century European culture is deeply marked by the new nominalism championed by William of Ockham.5 Oakley agrees with the French scholar in considering this new philosophical perspective the main element of novelty and change in the understanding of natural law and natural right as well. Otherwise, he denies that Ockham and his nominalism marked a radical break with the immediately preceding philosophy of law and right. Following Gordon Leff’s judgment, he identifies the specific features of fourteenth-century culture with a desire “to disengage faith from reason.”6 This evolution in the relation between faith and reason is the key innovation not just of Ockham, but of an entire generation of intellectuals. The development of this new cultural disposition, more than the writings of a single author, caused the redefinition of the basic notions of lex, ius, and natura.7

Nominalism is the philosophical and metaphysical framework within which the conciliar movement grew up. According to Oakley, in fact, the authors involved in the long and complex “constitutional” debate about the nature of the church dealt with the definition of “natural law” and “natural right” and elaborated an idea of subjective rights whose features seem close to the modern notion of human natural rights. What the English scholar offers in his research is thus not the image of a break in intellectual history but the idea that at the origin of modern natural rights theory there is a process with a crucial transition in the decades from the fourteenth to the fifteenth century. This “Age of Conciliarism” is a forge where ancient ideas and earlier doctrinal traditions were reworked and new meanings were given to expressions such as ius naturale.

Oakley develops a different and alternative explanation of the evolution in the history of the origin of modern natural law and natural rights theories with respect to Villey. Nevertheless, he shares with Villey a crucial consideration: the idea of the existence of an inescapable link between metaphysics and natural rights theory. According to Oakley, nominalism, with its individualistic turn, was the basis of the elaboration of conciliarists. The new philosophical perspective, fearing a necessitarianism that could limit God’s freedom and will, focused on the individual human being.8 This care for preserving God’s omnipotence, in Oakley’s opinion, was the consequence of a theological concern first expressed in Étienne Tampier’s 1277 condemnation of several propositions, including some Thomistic assertions. For Oakley, the 1277 condemnation and fourteenth-century nominalism shared a basic intention: to stress the radical difference between philosophy and theology, that is, to claim the specific features of theology and its complete independence from philosophical influences.9

Ockham’s philosophical account has to be placed in the cultural framework that started with the 1277 condemnation. Ockham’s radical distinction between absolute and ordained divine power, Oakley affirms, shared the concern of Tampier’s decree and links the doctrine of natural rights of the Franciscan master with previous debate. In this sense Oakley rejects Villey’s opinion that the author of the Opus nonaginta dierum had canceled the notion of “natural law” in favor of a simple “divine positive law.” Ockham, on the contrary, proposed a theory of natural law as something posed by God’s divine will, as the “absolute, immutable, and admitting of no dispensation” law that belongs to “the framework of ordained and ordinary power of God.”10 Ockham appears to be the clearest theorist of the so-called legal voluntarism with which the majority of the conciliarists agree. Gerson, d’Ailly, Gabriel Biel, Jacques Almain, John Mair, and Alphonse de Castro proposed a voluntarist theory of natural law. The protagonists of the age of reform, both Catholic and Protestant, such as Martin Luther, John Calvin, and Francisco Suárez, also seem to be well acquainted with this perspective. A chain, according to Oakley, goes forward from fourteenth-century nominalism to the ius naturale of Grotius and Pufendorf, as well as to the legal and political thought of Hobbes and Locke.11

This perspective suggests that Ockham can be seen as the author of a reform of the semantic value of the crucial terms lex naturae and ius naturae rather than the father of modern rights theory. In his political writings he debated and criticized Aquinas’s theory of natural law starting from the different metaphysical premises of nominalism in order to ground natural law on a voluntarist basis, that is, on the dispositions of the divine will. As Oakley explains, the Franciscan theologian shows a new reading of the Pauline dictum “omnis potestas a Deo” (Rom. 13:1). Natural law still remains a point of reference for moral life and also for political discourse.12 Conciliarists, mainly the Parisians, supported the idea that the foundation of legitimate public authorities, both civil and ecclesiastical, rests on natural law.13 They use the term lex naturae to refer to law created by God to rule animate and inanimate beings, rational and nonrational creatures. This law is relevant to the juridical field. Oakley notes that for authors like Pierre d’Ailly, natural law consists of the series of obligations and prescriptions established by divine will and immediately evident to human reason.14

Divine will is the proper authority to establish natural law; similarly, a “properly constituted law-making authority” is the only basis for legitimate positive law in the field of political theory.15 In this sense, the relation between God and natural law based on God’s divine will is the basic model for every legitimate legislative authority. Oakley, in fact, notes that, according to a voluntarist perspective, the legislator (i.e., the proper authority) establishes positive law. Therefore, he suggests, nominalism, the distinction between absolute and ordained divine power, individualism, and voluntarism have been features of the philosophical, theological, and legal cultures since the beginning of the fourteenth century and that Ockham shared them with other contemporaries and followers. According to Oakley, all the conciliarists, from d’Ailly to Jean Gerson, from Francesco Zabarella to John of Ragusa or Nicolas Tudeschis, belonged to this intellectual background.16 Oakley stresses the common basis and interests of these authors but also their differences precisely with respect to the notions of ius naturale and lex naturalis. In their writings, the account of individual moral life of individual human beings is part of a discourse that aims to define and establish legitimate authority. What they offered to their followers was a redefinition of the key terms of moral and political discourse: right, morality, will, practical reason, authority, and power. In doing so, Oakley notes, their intellectual engagement represented not a break but a link between the age of medieval scholasticism and modern political thought.17

IUS AS DOMINIUM: THE STAGES OF THE MEDIEVAL EVOLUTION ACCORDING TO RICHARD TUCK

Both Villey and Oakley, even if for different reasons, stress the importance of the fourteenth-century philosophical, theological, and legal debates with respect to the rise of modern natural rights theory. Such an idea of the historical development of the notions of natural law and natural rights influenced scholars like Isaiah Berlin and Michel Bastit.18 But since the 1970s studies devoted to these issues have focused more accurately on textual analysis of the meaning of the key expressions ius naturae (or naturale) and lex naturae (or naturalis) in the late Middle Ages.

Richard Tuck offers the first significant example of the fruitfulness of this method. In his Natural Rights Theories, he moves from a quotation of the Summa summarum of the Dominican theologian Silvestro Mazzolini da Prierio (1506), according to which there are two different meanings of the Latin term ius.19 On the one side, it means “something the operation of which its possessor could control himself”; that is, ius is synonymous with dominium and indicates a possession, a property. On the other side, the term refers to something that is not under the control of the man who possesses it but depends on the recognition of other people. This is what Mazzolini called iura, “rights.”20

Tuck quotes the fifteenth-century Italian theologian in order to underline that in that period there was clearly a distinction between an “active” and a “passive” sense of ius. In fact, when Mazzoleni speaks of ius as a faculty, the action of which is under the control of the agent, he is clearly using the Latin term in an active sense. On the contrary, when he uses iura to indicate something that depends on the recognition of others, he adopts a passive sense. According to Tuck, Mazzoleni made a “paradigmatic” distinction, which summarized the crucial features of the language of rights at the beginning of the sixteenth century. Mazzoleni’s definition of what a “right” is appears to be quite close to what will be found in the great seventeenth-century debates about rights.21

Starting from this consideration of the early sixteenth-century situation, Tuck goes back to find out the origin of this use of ius as dominium in an active sense, which marks the beginning of modern natural rights. In relation to Villey’s studies on modern natural rights theory, he first criticizes the analysis of the heritage of the ancient Roman jurists that Villey offered in his writings. As noted above, Villey assumed that both Roman jurists and early glossators did not have any concept of subjective right. This meaning of the term ius would be elaborated only by William of Ockham in his Opus nonaginta dierum in the first half of the fourteenth century. According to the French scholar, the Romans used the term ius not in the sense of dominium, that is, “property,” but to define an objective state of things. Tuck notes that if it is true that Romans used ius differently with respect to us, this does not imply that they had no “subjective” understanding of it. In the writings of Roman jurists there is certainly an objective use of ius, according to which this term means an objective and discoverable rule, that is, a “law.” However, the authors of the ancient Roman legal tradition also adopted a “subjective” use of ius to indicate the right relation between two disputants, that is, the correct and just bilateral relationship between two individuals and neighbors that creates an obligatio.22 Paulus, Gaius, and the other Roman jurists used ius in this way.

On this basis, Tuck rejects Villey’s interpretation and traces a different account of the origin of modern natural rights theory. The “subjective” idea of right was, in fact, a heritage of the ancient Roman tradition rediscovered by the early glossators and legists at the end of the eleventh century and the beginning of the twelfth. For Tuck, the Bolognese glossators, from Irnerius on, were the first who elaborated the concept of ius as “right,” starting from the Roman idea that ius could mean something that two men mutually recognize to each other. Irnerius, Tuck notes, affirmed the idea of the equivalence between dominium and ius, stressing the fact that dominium is a kind of ius, and the early glossators developed the idea of “passive” rights, something that receives the recognition of others. This peculiar perspective, Tuck notes, was due to the needs to which the glossators responded: to meld the legal language of the early Middle Ages, influenced by the culture of Germanic kingdoms, with the Roman legal heritage rediscovered through the Digest.23

Azo, at the end of the twelfth and the beginning of the thirteenth century, offered the first synthesis of this new legal culture in his writings. This Bolognese master introduced the distinction between (1) iura in re and (2) iura pro re (or ad rem). According to Tuck, (2) indicates a claim on something that a man does not yet possess, while (1) indicates properly a dominium, that is, something that is actually in the possession of man. This distinction corresponds to that between the concepts ususfructum (usufruct) and dominium (property).24 The glossators developed their discourse, always considering only passive rights, so that rights would be claims that “required other men to act in some way to the claimant, to grant him something.” Tuck then notes that while civil lawyers developed a theory of “passive” rights, the contemporary canonists elaborated an “active” idea of rights as powers.25

It is at this stage that a second turning point in the evolution of the natural rights discourse occurred. Tuck identifies this turning point with the contents of Accursius’s Gloss to the Corpus iuris civilis. If twelfth-century glossators distinguished between “property” (dominium) and “usufruct,” Accursius introduced the concept of dominium utile to indicate what the usufructuary possesses. This dominium is distinct from the dominium directum, which is proper to the higher lord. Tuck stresses the fact that the phrase dominium utile indicates any ius in re, that is, a property right that could be defended against all other men.26 Every kind of right has been seen as referring to the individual’s own property. It is precisely this meaning of ius as property that, in Tuck’s view, will extend its influence to the seventeenth-century theorists of natural rights.27 The successors and followers of Accursius, for example, Jacques de Révigny, Pierre Belleperche, and Bartolus de Sassoferrato, developed the concept of dominium utile. This idea can be found also in other contemporary medieval theorists of natural rights, such as Thomas Aquinas.28 Tuck notes, in fact, that the Dominican master did have knowledge of the Accursian concept of dominium utile, thanks to which he could understand the basic concept of right commonly used by glossators. The scholar quotes Summa theologiae Ia–IIae, q. 94, a. 5, to prove that Aquinas had an idea of right taken from contemporary glossators, even if he did not think that men have at first sight a right to natural liberty.29

A third turning point occurred in the fourteenth century. In Tuck’s view, this was a long period of change and debate about natural rights theory, starting from the diffusion of the writings and ideas of Duns Scotus. The Franciscan master, in fact, would be the first who, bringing into question Aquinas’s system, started a radical reconsideration of the notions of dominium and ius within the framework of the controversy about “apostolic poverty.” Furthermore, Duns Scotus considered ius naturale not neutral with respect to the notion of property (dominium).30 He remarks that if the adjective naturale reminds us of the original state of nature proper of human beings before the fall, ius indicates the communis usus (common use), which is the proper relation between human beings and things in the state of innocence. In this case ius naturale has a positive value and indicates just the usus facti as properly natural, while dominium, that is, individual property, does not belong to the original state of nature.31 Tuck considers the development of this doctrine among the Franciscans as the main reason for the rise of the controversy about “poverty” between the order of Saint Francis and the papal curia of John XXII in Avignon. According to the pope’s bull Quia vir reprobus, God’s dominium over earth is the model of man’s dominium over his possessions. In this sense, Tuck notes, dominium is a “natural right” because it is a feature of the human state of nature, and all the relations between man and his goods are examples of dominium.32

William of Ockham reacts against this account of “natural right,” and thus his ideas concerning the ius naturale have to be considered within the great debate about Franciscan poverty. Whereas Villey remarked on the absolute novelty of Ockham’s ideas and lexicon and saw him as the real father of modern natural rights theory, Tuck assumes the entire controversy over poverty is crucial to the framework for understanding the position of the English theologian.33 This event, in fact, should be seen as a sort of anticipation of the definition of dominium as proper to the state of nature, which will be crucial in the seventeenth-century debate about individual property. According to Tuck, Ockham’s works and doctrines have to be evaluated in light of the historical and doctrinal turning point of the debate about poverty. In this sense they influenced successive authors like Jean Gerson, who was engaged in the redefinition of the notions of ius and facultas.34

Tuck’s analysis of the development of natural rights theory, therefore, presents the controversy over apostolic poverty as the crucial battlefield from which emerged the modern concept of rights. The discussion about the notion of dominium creates the premises for the seventeenth-century elaboration of the idea of individual property, particularly because dominium started to be seen as the relation between a man and his goods, analogous to the relation between God and the world. These ideas constitute the basis on which Jean Gerson built a theory of natural rights, which would dominate the European legal and political culture until the last decades of the sixteenth century. According to Tuck, Gerson was the first scholar who gave an explicit definition of ius as a facultas, that is, as a power or an “ability” of an individual. In doing this, the theologian assimilated ius to libertas.35 Here, Gerson is considered the author of a natural rights theory that assumes ius as a power proper to an individual. “Liberty” is this kind of power, while law is a “practical right reason,” that is, a rule that directs actions and movements toward their own end. This doctrine, developed and systematized by fifteenth- and sixteenth-century authors like Conrad Summenhart and John Mair, became the common account of natural rights.36 In Gerson’s doctrine Tuck sees the first establishment of the crucial modern distinction between “right” and “law” that is common to all seventeenth-century natural rights theorists.

FROM A “DISCOURSE ABOUT DOCTRINES OF NATURAL LAW” TO A “DISCOURSE ABOUT NATURAL LAW”

Shortly after the publication of Richard Tuck’s study on the origin of natural law, John Finnis published his volume Natural Law and Natural Rights.37 Finnis’s analysis of the two concepts mentioned in his title is properly philosophical rather than historical, but its implications for the debate about the origin of the modern ideas of natural law and natural rights appear to be crucial. The role of Finnis’s ideas clearly emerges in relation to the polemical exchange that he has with Tierney over the interpretation of Aquinas’s doctrine of ius naturale.38 According to Finnis, the Dominican master also used the phrase ius naturale in his writings in a subjective sense; from Tierney’s point of view, Aquinas had no natural rights doctrine. However, Tierney notes that Finnis points out an error in Villey’s account of Aquinas’s position on natural rights. Villey had stressed the radical incompatibility between the doctrinal system of Aquinas and a theory of natural rights as subjective rights. Finnis’s study of Aquinas’s moral and legal philosophy has shown the philosophical inconsistency of this judgment, but this, Tierney notes, does not mean that Aquinas did have a natural rights theory or at least a use of ius naturale in the sense of “natural right.”39

Finnis replies to Tierney’s objections by showing that they disagree on the interpretation of specific passages of Aquinas’s Summa theologiae, namely, IIa–IIae q. 57, q. 58, and q. 122.40 As I discuss below, Finnis sees these passages precisely as the basis for the development of a theory of natural rights as part of a more general moral and legal discourse concerning ius naturale and lex naturalis. The debate with Tierney, even if related to the general understanding of Aquinas’s position on natural rights, also concerns the origin of modern natural rights theory. According to Finnis, in fact, if Aquinas really had understood and used ius naturale as “natural right,” the consequence could be that his philosophical and theological system would represent the foundation of a tradition that leads to modern natural rights theory and to the contemporary concept of human rights.

There are necessary premises to the examination of Finnis’s position: first, he assumes a philosophical rather than a historical perspective; and second, his interest in Aquinas and medieval doctrines of ius naturale and lex naturalis is due to his aim to elaborate a coherent moral and legal system based on natural law and natural rights. In the first pages of Natural Law and Natural Rights he clearly distinguishes between “discourse about natural law” and “discourse about a doctrine or doctrines of natural law.”41 He thus sharply distinguishes philosophical inquiry on these issues from the historical study of the different theories and doctrines. In choosing this kind of philosophical approach, Finnis places himself in the methodological line defined by Germain Grisez, who has devoted several studies to Aquinas’s doctrine of natural law since 1965. The basic idea of this approach is to develop a philosophical analysis of Aquinas’s texts and evaluate their contents according to the coherence and strength of the arguments and reasoning.42

Despite these general epistemological premises, Finnis refers several times to the historical antecedents of natural law and natural rights, as when he, for instance, explains that Samuel Clarke’s ideas on natural law in the early eighteenth century is preceded by the sixteenth-century doctrines of authors like Grotius, Suárez, and Vazquez.43 Moreover, Finnis elaborates his account of natural law and natural rights by looking at Aquinas as the most significant author of a synthesis on these topics. In a brief account of the evolution of the modern idea of natural rights, he places Aquinas’s doctrine as the better and more complete exposition of the idea of natural rights whose roots are in the ancient Roman legal tradition. In Summa theologiae IIa–IIae q. 57, a.1c, ad 1 and ad 2, the Dominican master offers a distinction between four different meanings of ius: (1) “the just thing itself,” that is, “the fair” or “aright”; (2) “the art by which one knows or determines what is just”; (3) “the place in which what is just is awarded”; and finally (4) “the award of the judge.”44 Finnis then notes that both Suárez and Grotius, at the end of the sixteenth century, gave a different account of ius, focusing on a specific meaning, not listed by Aquinas, namely, ius as facultas, that is, as a kind of moral power proper to every human being. Grotius develops this meaning of ius as a power, stressing that in this sense “liberty” is also an ius insofar as it is a power that someone has over something. Hobbes, Locke, and Pufendorf and all the seventeenth-century theorists of natural law, Finnis remarks, would have focused on this specific definition of ius naturale as “liberty.”45

Finnis examines the differences between modern natural rights theory and Aquinas’s perspective in order to stress how the latter could be the basis for a new philosophical analysis of natural law and natural rights. What in fact emerges from the pages of Natural Law and Natural Rights is a picture of Aquinas’s account as more complete and systematic than that of modern authors. According to Finnis, the Dominican master was interested in a more careful analysis of the entire semantic range of the lexicon concerning “natural law” and “natural rights” in order to build a comprehensive moral, legal, and political system of thought.46

This image of Aquinas and his “excellence” with respect to the panorama of the development of the ideas of lex naturalis and ius naturale emerges from Finnis’s 1998 study.47 The volume aims to stress the crucial importance of the philosophical analysis of the Dominican master for any discourse about human society and takes the Summa theologiae as the most systematic exposition of his thoughts.

Finnis stresses that Aquinas, in his account of ius, clearly makes use of two meanings of the term. On the one hand, it indicates what is proper of a man, quod suum est, “what is man’s right” (ius suum). What a man’s right is, is what, for a matter of equality, he is entitled to (quod ei secundum proportionis aequalitatem debetur).48 According to Finnis, this sense of ius is equivalent to the modern term “right,” placing Aquinas at the origin of a theory of natural rights. Aquinas’s second sense of ius is “norm” or “rule,” which is the general term of comparison for practical reason; in this sense, ius is a synonym of lex.49

The two meanings of ius, right and law, are deeply connected. Finnis explains that an action according to practical reasonableness requires being guided and shaped by general principles and norms, by the principles of natural reason, namely, lex naturalis or ius naturale.50 What Finnis offers, in the end, is the idea that among the natural rights theorists, Aquinas is the first to successfully compose the distinction between natural rights and natural law in a coherent philosophical system. The Dominican master elaborated a doctrine that is still valid for contemporary debate on natural law and natural rights. The validity of this doctrine rests not on a complete historical analysis of its features and contents but on its philosophical coherence and strength, which make it compatible with contemporary philosophical debate.51


Chapter 3

THE LONG ROAD TO A COMMON LEXICON

[image: Image]

Since 2000 a number of scholars have addressed the topics of natural law and natural rights by examining the role of John Locke’s doctrines in the development of modern rights theory. One of the main debated points concerns the relations between Locke’s account of natural rights and its sources. The controversy is part of a more general debate about the origin of modern natural rights theory: Is Locke the father of what later became the doctrine of human rights? Or is he just the last heir of a tradition that goes back to the late Middle Ages that he reelaborated with respect to his own time? These questions mainly constitute the basis for Brian Tierney’s recent studies of Locke, studies that have provoked various reactions.1

Tierney, better known as a scholar of medieval canon law, writes that the crucial ideas of the seventeenth-century English political thinker had been present in European political culture since the twelfth century and that the key concepts of his political philosophy—individual consent to government, self-ownership, self-mastery, natural law, and natural rights—are not exclusive to him. According to Tierney, “the content of Locke’s work was shaped by the special circumstances of England in the 1680s.”2 However, this does not mean that the author of the Two Treatises of Government created a new legal, moral, and political language. Tierney stresses that Locke used “a cluster of ideas” that were part of the common culture of his time and that the main points debated by Locke had been under consideration by legal and moral theorists for generations.3

In order to deal with the question of the origin of modern natural law and natural rights theory, Tierney suggests, it is not sufficient to focus only on the identification of the crucial turning points in the history of ideas: it is not sufficient to fix definitions of “natural law” and “natural rights” and to look for their first occurrence. More properly, a historian needs to consider the evolution of these terms through the centuries. Seventeenth-century authors modeled their lexicon on the writings of the great scholastic masters such as Vitoria and Suárez, as well as on the ideas of the first great natural rights theorist, Grotius. Through these means, Tierney notes, Locke and his contemporaries received ideas and doctrines that were already present, for instance, in Gratian’s Decretum.4

Because of this realization, the American scholar assumes a specific chronological range of enquiry and a peculiar historical method of analysis. The definitions of “natural law” and “natural rights” that we find in the writings of Locke and Hobbes and of the seventeenth-century authors are more or less the same as would be sanctioned later in the great American and French declarations of the last decades of the eighteenth century. If these notions have their roots in a culture formed all along the centuries, historical study needs to consider the entire process of their evolution. This process, Tierney suggests, started in the mid-twelfth century, with Gratian’s work and with the writings of contemporary and successive canonists. To consider the content of this longue durée from 1150 to 1650, Tierney develops a careful textual analysis of many medieval, early modern, and modern writings that dealt with ius naturale and lex naturalis, highlighting the peculiar features that natural law and natural rights language had in different historical and cultural contexts. This method allows Tierney to delineate the shifts that the key concepts underwent during the five centuries that he considers. Thus the parallels that he traces in medieval ideas and modern doctrines rest on the existence of one common tradition of natural law and natural rights discourse.5

THE ROOTS OF A LEXICON

Tierney clearly explains the features of his historical interpretation in his most recent essays: he summarises the basic results of the studies that he has made over several decades in two volumes, Rights, Laws and Infallibility in Medieval Thought and The Idea of Natural Rights, both published in 1997. These books consist in new editions of Tierney’s essays on the history of natural law and natural rights and aim to offer a reconstruction of the development of these ideas.6

Tierney’s general historical perspective is first defined by a critical analysis of the accounts of Michel Villey and Richard Tuck. Since 1983, in fact, he has submitted the research of the two scholars to careful examination, pointing out their limits and incompleteness.7 On the one hand, Tierney notes that Villey’s view that William of Ockham is the founder of modern rights theory does not consider the importance of the legal, moral, and political sources that Ockham had at his disposal. When Ockham used terms like ius or lex he had in mind a series of meanings that went back to the juridical culture elaborated since the mid-twelfth century.8 Moreover, Georges de Lagarde, one of Villey’s points of reference, had already stressed the importance of decretists and canonists as sources of the political discourse of the Venerabilis Inceptor. On the other hand, Tierney criticizes Tuck’s presentation of the development of the doctrine of subjective rights for focusing on the glossators and their idea of “passive right” and for not considering the importance of the use of ius in the work of the canonists.9 Thus Tierney shows that neither Villey nor Tuck takes into account the importance of the more complex cultural panorama. When Tuck affirms that Gerson is the first author to use ius in the sense of libertas, for instance, he ignores the fact that Gratian in his Decretum wrote about liberties using the phrase iura libertatis. In the same way, Villey’s idea that Ockham is the founder of modern rights theory because he first used ius in terms of potestas does not consider that this meaning of ius was common among twelfth-century canonists.10

Tierney stresses the need for a careful lexical study of the terms “natural law” and “natural rights” in medieval authors. The starting point should be a clear reconstruction of the cultural framework of these authors.11 Both Ockham and Gerson were well acquainted with legal, moral, and theological notions of late medieval Latin culture. Tierney notes that when Ockham and Gerson understood ius as “subjective right” they could refer to several precedents in twelfth-century canon law.12 According to this perspective the history of the formation of a language of natural law and natural rights started with Gratian’s distinction between “natural law” (ius naturale) and “customs” (mores) with which he opens the Concordia discordantium canonum. Gratian, in fact, places ius naturale at the basis of his entire juridical structure.13 The notion of ius naturale was the subject of rich analysis by all the following decretists, from Rufinus to Huguccio of Pisa. It is precisely in the writings of these authors that Tierney finds a plurality of meanings according to which ius naturale could indicate (1) a force pervading the entire cosmos (according to the Stoic philosophical tradition), (2) a code of moral rules and laws revealed through scripture and accessible to reason, or (3) “a certain force proper of every human creature by nature to do good and avoid the opposite.”14

The latter meaning of ius became common among decretists and canonists. It was used synonymously with the theological term synderesis, which indicated precisely the power of the human soul to do good and avoid evil.15 Moreover, Tierney stresses, the canonists elaborated an early modern rights theory dealing with a series of specific juridical problems. Quite interesting is the example of Huguccio’s doctrine according to which a poor man has a “rightful claim” when accused of theft. According to the decretist, such a man could claim this kind of right, even if there was no judicial procedure able to grant things like dignities, dispensations, and alms. The development of the issue by the canonists leads to the elaboration of a sort of judicial protection for the right of the poor man, insofar as the ordinary glosses to the Decretum established the bishop’s authority to compel an intransigent rich man to give alms to poor people, even if necessary by excommunication.16 Thus the canonists, Tierney concludes, provided a natural rights theory and created a lexicon and a set of ideas that became part of the common legal and moral culture from the early thirteenth century. Tierney considers the period from 1150 to 1250 as a sort of linguistic and conceptual laboratory where natural rights language was created. Subsequent natural rights theorists built on this heritage in developing their own legal and philosophical culture.

The canonists elaborated a language that also included use of the term ius naturale to refer to subjective rights in the sense of “inalienable rights,” and this meaning was used by medieval thinkers long before modern debates about natural rights.17 Tierney offers an example in his analysis of a quaestio of the Parisian theologian Henry of Ghent, which dates to 1289.18 In this study, Tierney stresses the fact that Henry used a specific notion of ius naturale that he took precisely from the canonists, and in doing so, he took up a concept of “subjective” natural rights that was absent, for instance, in Aquinas’s writings. According to Tierney, the Dominican master cannot be considered the author of a system that coherently combines “objective” natural law and “subjective” natural rights, as Finnis maintains. Rather, Tierney sees Thomas Aquinas as the main representative of an Aristotelian tradition of thought about natural law that has specific features different from the long cultural chain that from Gratian and the decretists goes to Henry of Ghent, Peter John Olivi, Gerson, Summenhart, Vitoria, Suárez, and Grotius.19

A POLITICAL AND LEGAL MATTER: OCKHAM AND GERSON

Tierney supports the idea of a long and continuous tradition of thought of ius naturale in “subjective” terms, which crossed the centuries and led to modern natural rights language. William of Ockham, as well as Jean Gerson and the Dominican masters of the second scholasticism, Grotius, Hobbes, and Locke, contributed to the different stages of this process, adapting to different historical circumstances and needs.

Thus Tierney supports a continuity thesis according to which the writings and movements that other scholars consider crucial turning points in the history of modern natural rights theory are actually passages and stages in a long process. This view, Tierney clarifies, does not entail simply a transmission of ideas and doctrines, where the early fourteenth-century Franciscans, Ockham, Gerson, Summenhart, and Suárez, assumed a passive role. Each of these authors created an original and singular doctrine of natural law and natural rights. They all share the same conceptual tradition and the same legal and moral language that they elaborated and adapted to their own historical context.20

In this sense, Ockham’s quarrel with the papal curia represents, for Tierney, one of the crucial stages in the development of a subjective notion of ius naturale. The Franciscan master, in fact, organized his arguments and replies to the papal pretensions by appealing precisely to the tradition of canon law rather than to his nominalism.21 Tierney agrees with Oakley in evaluating Ockham’s account on natural law and natural rights against the background of the great controversy about apostolic poverty and proceeds to a careful textual analysis of Ockham’s writings.22 In this way he is able to demonstrate the strong influence of the ordinary glosses to the Decretum and the Decretals on Ockham’s political and legal thought. Moreover, Tierney denies one of the crucial elements common to the majority of the previous interpreters of the Venerabilis Inceptor, namely, that his political doctrines rest on his nominalism. According to Villey but also to Oakley and Tuck, the individualism that is at the core of Ockham’s nominalism exalts human will as the center of moral life and the origin of moral as well as legal prescriptions. Moreover, the basic distinction between absolute and ordained divine power represents the metaphysical foundation of a new perspective with respect to the previous realism of the Aristotelian and Thomistic perspectives. Tierney stresses the existence of a crucial turn in Ockham’s literary production that coincides with the beginning of his conflict with John XXII and his escape from Avignon in 1324.23 While before this date the master’s interests were devoted to philosophical and theological issues, later he was mainly concerned with political disputes. This shift was connected to a turn to different sources and cultural traditions—from philosophical and theological writings to those of canonists and political thinkers. According to this perspective, nominalism, as well as the distinction between absolute and ordained power and voluntarism, was “simply irrelevant to the arguments” that Ockham set out in his political writings.24

According to Tierney’s historical reconstruction, William of Ockham developed his political perspective from the language and notions of the culture of the canonists and in doing so became part of the long tradition of natural rights as subjective rights. Ockham is thus one of the most important witnesses to this subjective understanding of the notion of ius naturale, and this makes him one of the main sources for the great natural rights theorists who followed, especially Gerson.

Deeply engaged in the debates and disputes of the age of the Great Schism, Gerson is seen by Tierney as heir to Ockham’s discourse, as well as to previous accounts of natural law and natural rights since the twelfth-century canonists.25 His literary production can be considered the most complete explanation of the ideas and doctrines of a generation of churchmen, theologians, and canonists who were promoting ecclesiastical reform. Adapting the key concepts and ideas to the historical problems that involved the church at the end of the fourteenth century and the beginning of the fifteenth, Gerson provided a theory of natural rights that included a natural right to liberty, a natural right to self-defense, and a natural right to the necessities of life. Tierney notes that the success of Gerson’s writings and ideas among his successors contributes to perpetuating these ideas about ius naturale. The main features of Gerson’s theory, in fact, can also be found in Almain, Soto, Vitoria, and Suárez as a background for early modern thought on natural rights.26

That Gerson, in a certain sense, exemplified the ideas and intellectual perspective of his contemporaries, Tierney stresses, suggests the need for a reconsideration of the importance of conciliarism in the history of the origin of modern natural rights theory. Even if he does not follow Oakley in considering the conciliar theories pervasive and crucial for the rise of a modern rights theory, Tierney remarks on the importance of this intellectual and political movement with respect to the stages of the long process of construction of the modern notion of natural rights.27 Gerson and the other conciliarists, according to Tierney, were able to rethink the notion of ius naturale thanks to their legal and canonistic culture, as well as to their intimate acquaintance with Ockham’s theories. This explains how the perspective of conciliarism cannot be evaluated in terms of holistic or individual consideration of natural rights. Such a distinction, which reflects mainly our contemporary understanding of the relation between the general field of natural law and the individual dimension of natural rights, was not proper to Gerson and his contemporaries. On the contrary, according to Tierney, Gerson aimed at reform of the whole church, believing at the same time that there are some intelligible individual rights.28 Considering subsequent developments in natural rights theory, Tierney evidences the way in which the key concepts and ideas pass from one author to another, so that we find sixteenth-century Dominicans, like Vitoria, engaged in the dispute about the rights of indigenous peoples of the Americas, using ius naturale in a sense that was already present in late medieval canonists. The same can be said about the content of Grotius’s writings, as well as Locke’s theory of individual liberty and natural rights.29

From Tierney’s perspective, the history of modern ideas of natural law and mainly of natural rights cannot be reduced to the search for a radical turning point or a crucial passage that marks the beginning of a new use of the phrase ius naturale as subjective natural right. The continuities and connections between medieval and modern authors, Tierney notes, suggest that this history has to be considered as a long and articulated cultural process whose beginnings go back to the religious culture of the twelfth-century canonists that supplemented rational argumentation about human nature. The shifting “natural rights language” that was shaped between 1150 and 1250, according to Tierney’s account, traces the conceptual boundaries of the history of natural rights, since all the following theorists used the lexicon and concepts that early canonists had investigated. Rethinking the meaning and the value of this common cluster of notions, the thinkers who dealt with natural rights from the thirteenth to the seventeenth century elaborated several theories and doctrines and systematic accounts on this issue.


Chapter 4

BREAKS, CONTINUITIES, AND SHIFTS
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Tierney’s historical interpretation of the origin of natural rights has given rise to a series of critiques and debates since the 1990s. His Idea of Natural Rights especially provoked various reactions: from the harsh and polemical review by Cary Nederman to Charles Reid’s careful and accurate presentation of the novelty of Tierney’s work.1 Scholars have debated Tierney’s proposition that natural rights theory originated in the work of the twelfth-century canonists and that most of the development of the idea of ius naturale occurred between 1150 and 1650. The debate concerning the various meanings of ius naturale and lex naturalis during the Middle Ages that developed since the end of World War II can be considered part of the long historical discussion about the origin of modern ideas of natural law and natural rights. The past two decades in particular are characterized by a series of methodological and epistemological interventions in the history of natural rights. Some contemporary scholars still consider valid and useful the interpretations of Villey, Tuck, Finnis, and Oakley, while others criticize these different accounts, stressing their limits and problematic aspects.

“MEDIEVAL” AND “MODERN” POLITICAL MENTALITIES

Nederman strikingly criticizes Oakley’s view that fourteenth-century conciliarism was the root of modern constitutionalism and thus of modern natural rights theory.2 According to Nederman, Oakley adopted a historical perspective based on the existence of continuity from the political and ecclesiological doctrines of conciliarists to modern constitutional theories. This perspective, Nederman notes, fails in its explanation of the distinction between “medieval” and “modern” cultures. Oakley took on the basic features of Figgis’s interpretation of the genesis of modern political thought, and in doing so his position is ambiguous. In fact, speaking of conciliarism in terms of “constitutionalism,” Oakley recognizes the “medieval character” of this movement, so that it seems contradictory to place it, at the same time, at the very origin of “modern” constitutional ideas.3

Nederman explains that Oakley—and Tierney with him—wrongly sees a continuity between fourteenth-century conciliarism and modern constitutionalism, ignoring the crucial cultural turn in the understanding of the natural and supernatural worlds that took place in the fifteenth and sixteenth centuries. The rise of a doctrine of “natural rights,” like the one we find since the sixteenth century, is a crucial feature of modernity and is part of modern constitutional doctrines.4 Natural rights, a constitutive element of modern European political culture, would have their origin not in the late Middle Ages but in the “linguistic turn” that occurred during the Renaissance.

Assuming certain basic elements of Quentin Skinner’s perspective, with direct reference to The Foundation of Modern Political Thought, Nederman maintains that the crucial element that marks the change from one age to another is a shift in language.5 On this perspective, the main limitation of Oakley’s and Tierney’s studies is precisely the idea of continuity. If historians focus mainly on the use of certain sets of words, notions, and expressions, as Oakley and Tierney do, this could move the analysis of the meaning of such phrases into the background. The fact that two authors use the same word does not mean that they understand that word in the same way. Therefore, according to Nederman’s criticism, even if Grotius used the term ius naturale, as Ockham did, this does not mean that the two authors had the same semantic value in mind. On the basis of Skinner’s study, Nederman denies the possibility of a common semantic background for authors so distant in time and culture: there is a radical difference between Ockham and Grotius, caused by the changes that occurred in the fifteenth and sixteenth centuries.6 The rise of modernity left Ockham’s doctrines in the medieval world, while Grotius’s political and intellectual sensibility is fully part of the modern age. Between Ockham and Grotius, Nederman notes, stands what John Pocock called “the Machiavellian moment,” which marks the beginning of “modernity” for political thought.7

Replying to Nederman, Oakley and Tierney reaffirm their belief in a long continuity as the basic feature of the history of natural rights and clarify the roles of certain important figures in the development of natural rights doctrines. The supporters of the idea of a radical or crucial turning point in natural rights theory place it in the writings of seventeenth-century theorists. In particular, Adam Seagrave recently provided an interpretation that highlights the innovative features of John Locke’s political and legal doctrines.8 Seagrave criticizes Tierney’s interpretation and notes that Locke’s Two Treatises of Government elaborated a natural rights theory that is not part of a long, continuous tradition. Even if it is true that the English seventeenth-century philosopher built his own theory on those of his predecessors, Seagrave remarks, Locke evidences a profound change in priority.9 According to this interpretation, Locke’s idea of natural rights represents a “Copernican moment” in legal and political history. This change, Seagrave notes, could hardly be explained from a continuity perspective like the one proposed by Tierney.10

In a certain sense, in Seagrave’s critical remarks on Tierney we can see the concern with defining the specific and original features of modern political, moral, and legal thought. Thus Seagrave shares Nederman’s intent. But while Nederman aims to present modern natural rights theory as a specific feature of modern political constitutionalism in order to preserve the “medieval” character of the political doctrines of Ockham and Gerson, Seagrave develops another suggestion taken directly from Leo Strauss’s picture of the genesis of natural rights theory. According to Strauss, the English seventeenth-century political debate is the framework within which this theory arose. In particular, Thomas Hobbes and John Locke are seen as the true founders of the idea of human natural rights.11 Seagrave, presenting Locke as the author of a radical new perspective on these issues, affirms, against Tierney and the supporters of the continuity thesis, the existence of a precise “birthdate” of modern political and moral culture.12

Nederman’s and Seagrave’s criticism certainly underestimates the value of continuity in the history of natural rights. But this “continuity” has to be understood as a process, not simply as a recurrence of similar formulas or lexicons. It is a process in which the expressions ius naturale and lex naturalis are debated, discussed, defined, and redefined by every author and according to fluid historical circumstances. If the distinction medieval/modern has to be made carefully so as not to understand it in an ideological way, then it is necessary at the same time to maintain the distinction between the features of the different historical “seasons.”13 In particular, Nederman directs attention to the need to recognize the importance of the changes that took place during the Renaissance. The cultural developments first in Italy and then in the rest of Europe between the fifteenth and sixteenth centuries cannot be underestimated. The changing perception and understanding of the notion of “nature” and of the order of the world, of the place of human beings, are crucial and profoundly influence the way in which the authors of this time read their predecessors’ writings on natural law and natural rights. Sixteenth-century Thomists (Vitoria, Suárez, Vazquez) were well acquainted with the works of Aquinas, as well as with the natural rights medieval tradition, but they read these doctrines according to the cultural framework of their time.

THE CRUCIAL PASSAGES: CHANGES, SHIFTS, OR TURNING POINTS?

Central to Tierney’s reading of the history of natural rights theory is the idea of a long shift of meaning or, better, of a plural development of a tradition of legal and moral thought, the roots of which are found in the works of the twelfth-century canonists. According to this perspective, the controversy about “Franciscan poverty,” Ockham’s political writings, conciliarism, sixteenth-century Thomism, and Grotius are not turning points but stages in a process, chapters in one and the same history. For Tierney, the theorists of natural rights associated with each one of these passages combine the originality that comes from their specific historical context with continuity, which depends on their belonging to a specific legal and moral culture.14

Recently, Francis Oakley and Annabel Brett both reaffirmed the need to emphasize the specific features of some of these passages with respect to the background of a longue durée and have expressed a general consensus on Tierney’s historical approach. Oakley reaffirms the two main pillars of his interpretation in two volumes published in the beginning of the 2000s. In The Conciliar Tradition (2003), he develops the idea of basic continuity in the history of the conciliar tradition in Catholic Church history and strongly defends the thesis that precisely this tradition, which dates to the early thirteenth century, provided the basic notions and arguments for constitutionalism.15 The growth of a “political” understanding of the church as “institution” started with the twelfth-century legal revival and created the cultural basis for the fourteenth-century development of a constitutional discourse inside the Catholic Church as a reaction to the ecclesiastical and political crisis of the Great Schism. For Oakley, the result of such a historical process was the rise of a “constitutional culture” inside the church that, on the one hand, created the basis for the successive secular theories and, on the other, gave rise to several developments inside the Catholic Church up to the Second Vatican Council and the ecclesiological doctrine of Lumen gentium.16

This renewal of attention to the “constitutional” character of conciliarism goes together with the new focus on the natural rights interpretation that Oakley has elaborated. In his Natural Law, Laws of Nature, Natural Rights (2005), he presents his view as based on one assumption and three arguments.17 The assumption is that the distinction between the “medieval” and “modern” ages is quite problematic, if not a stumbling block, for a historical inquiry on ius naturale and lex naturalis. The English scholar clearly rejects Nederman’s objections and criticisms and agrees with the perspective of historians such as Antony Black, Brian Tierney, and James H. Burns in considering the history of these ideas as a long shift from the twelfth to eighteenth centuries. The three arguments that Oakley develops concern (1) the ambiguity of the term natura in the last two millennia; (2) the crucial importance of the fourteenth-century turning point, shift, or discontinuity in the understanding “of both the nature of nature and the essence of law”; and (3) the influence of biblical commitments in the fourteenth-century shift from scholastic theology and philosophy.18 Even if the fourteenth century marks the crucial milestone in the construction of thinking about modern rights, Oakley stresses his basic agreement with Tierney’s argument in favor of a long evolutionary development of natural rights language and cultural features. This development essentially originated in “medieval jurisprudence,” with eventual philosophical and theological interactions.19

Annabel Brett shares with Oakley the view that the fourteenth century has a crucial place in the history of modern natural rights theory.20 In addition, she develops Quentin Skinner’s idea that another crucial historical passage is represented by sixteenth-century scholasticism.21 Brett also takes from Skinner a methodological element: analysis of the changes in language. According to Brett, in fact, the study of the use of terms like ius, dominium, and potestas guides the historical inquiry more accurately than the search for the origins of modern natural rights.22 Thus she focuses on the careful identification of the double use of ius in terms of facultas or potestas, that is, subjective right as “objective” right. This leads Brett to move nominalism, voluntarism, and realism to the background and to focus on the nature of the texts in which ius has a “subjective” value.

Brett’s aim is to provide the historical and cultural basis for an understanding of the doctrines of the school of Salamanca in sixteenth-century Spain.23 Here again, she is moving from Skinner’s account, according to which Vitoria, Soto, Vazquez, and other sixteenth-century Spanish scholastic thinkers elaborated the notion of subjective individual rights that is proper to the modern age and that, through Grotius, influenced John Locke.24 Brett offers a picture of the different languages concerning natural rights, elaborated during the fourteenth and fifteenth centuries, as the background for the sixteenth-century discourse on “rights.” At that moment Dominicans and Jesuits developed their own theories using the plural range of meanings, concepts, and ideas that late medieval traditions provided for them.25

DOES METAPHYSICS HAVE A ROLE IN THE FOUNDATION OF NATURAL RIGHTS THEORY?

Tierney and Brett in their accounts of the history of natural rights place importance on careful study of language. For them, “natural law” and “natural rights” are phrases that properly belong to juridical and legal culture. This historical perspective leads Brett to put the metaphysical foundation of natural rights in the background and Tierney to consider it as not essential to the understanding of the history of this idea. The two scholars maintain this nonmeta-physical perspective particularly with respect to Ockham’s theory of natural rights.

As I have already mentioned, for Tierney, Ockham’s nominalism, as well as his voluntarism and individualism, had no crucial or significant influence on his account of natural rights.26 The Venerabilis Inceptor would have considered the matter of natural law and natural rights from a legal and political point of view, as the use of a specific “juridical” language seems to suggest. In particular, as Tierney notes developing a remark made by Sten Gagnér, the Franciscan master seems to have been acquainted with the canonistic tradition.27 His political writings show in fact several reliances on the contents of Gratian’s Decretum and its interpreters and on the Decretals and canonistic tradition.28 According to Tierney’s reading, Ockham would have elaborated not just a new and revolutionary understanding of ius naturale in subjective terms on the basis of his nominalism and voluntarism, but he would have put a new emphasis on terms like natura and ratio as the sources of subjective rights.29

In addition, Brett supports an interpretation of Ockham’s discourse on natural law and natural rights as very different from the earlier Franciscan tradition on these issues. While the theologians and jurists of the Minor Friars had debated ius naturale with respect to the dispute about poverty, Ockham would have changed the focus to a more general political discourse, understanding ius in terms of potestas according to a voluntarist perspective, which did not consider the reference to God’s will as basic as the Franciscans did.30 In particular, Brett stresses the importance, in Ockham’s perspective, of the equivalence between potestas and ratio. Since for Ockham ius is a potestas, when he spoke of potestas licita he was speaking of a “right” that is conformed to right reason.31

This reading of natural rights history sees it primarily as a matter of legal and juridical thought and identifies a specific cultural tradition that involves canonists, jurists, and political thinkers. This tradition would have developed a specific language, which was independent from theological and metaphysical concerns and focused mainly on political and legal issues.

Other scholars have discussed the influence that changes in metaphysical doctrines have had on natural rights theories. The followers and heirs of Michel Villey’s historical perspective, such as Michel Bastit in the beginning of the 1990s, still stressed the crucial importance of the history of metaphysical thought in order to understand the development of natural rights discourse.32 It is the way in which “things” (res) are seen that determines the kind of natural law and natural rights ideas. As Bastit remarks, Aristotelian-Thomistic theory rests on a specific vision of the world order with a clear metaphysics that provides a particular relation between “things” and law.33 According to this philosophical perspective, natural law reflects the metaphysical order of reality, so that to understand natural law means to understand the order of things. For Bastit, William of Ockham marked a break with this tradition through the affirmation of his idea of ius as individual power.34 Ockham’s discontinuity is mainly metaphysical, because the new understanding of ius naturale and lex naturalis is no more than the final result of the abandonment of a realist philosophical perspective in favor of a “nominalist orthodoxy.” First Duns Scotus and, more extensively, Ockham created a new metaphysics and thus built on it a new legal and moral order.35

Arthur Stephen McGrade shares the idea that Ockham’s account of natural rights deals with metaphysical issues. In his contribution to the Cambridge Companion to Ockham he looks at the Venerabilis Inceptor’s texts on natural rights and highlights the problem of understanding how the ideas that (1) ethical and social norms can be determined rationally without reference to God’s will, (2) all valid norms are divine commands, and (3) God can command virtually anything can be combined.36 The point, for McGrade, is to explain the coherence of Ockham’s notions of lex naturalis and ius naturale with the nominalist doctrine of God’s absolute and ordained powers.

Oakley, in his last writings, also argues for the importance of the “nominalistic turn” in metaphysics to explain the development and evolution of natural rights theories. Oakley, following the same method as Tierney and Brett, notes that from the fourteenth to the sixteenth century a significant shift occurred in the concept of nature.37 This shift, which started with the new nominalist philosophical perspective, leads to an idea of nature that then became proper to modern natural philosophy and science. What Oakley evidences is thus the crucial role of the construction of the scientific concept of nature and natural law.38 This change in language and culture goes together with the historical process that led to modern natural rights. According to this understanding of the importance of the idea of natura, metaphysics are crucial to the development of legal and moral discourse. However, Oakley also issues two warnings: first, not all thinkers made their accounts of natural law and natural rights systematically; and second, their writings and ideas dealt with the limits and given conditions of the culture of their times.

The role of metaphysics in natural rights discourse remains a subject of debate. If it is true that the changes in metaphysical perspectives go together with the evolution and sequence of historical stages, then it is also clear that “natural law” and “natural rights” have progressively concerned mainly the legal and juridical order rather than the metaphysical. We can ask if the distinction between juridical and metaphysical discourse is constitutive of the discourse of natural law and natural rights or if it is just one of the aspects of its development since a precise moment.

The basic question is how different fields, such as philosophy, theology, and law, were connected and separated in various phases of the history of natural rights. This question requires a good understanding of the historical and cultural evolution of the notions of theologia, philosophia, iurisprudentia, and scientia legis at various cultural moments in the medieval and early modern periods. The idea that medieval cultures always rendered a systematic account can be misleading and offers a stereotypical, if not ideological, picture of the more complex and fluid situation of European culture between the twelfth and seventeenth centuries. At the same time it is true that, according to a medieval cultural perception, what the sancti, or Fathers of the church, and the philosophi, or ancient philosophers, provided in their writings was an organic idea of reality. The different masters and schools, starting from debate over certain issues or from analysis of an authoritative book, tried to build accounts of reality as holistically as possible.

THE ROLE OF SECULAR CULTURE

The reconsideration of the cultural climate in which medieval theories of natural law and natural rights were developed suggests that we should evaluate the role of other kinds of discourses on these issues, not merely that of religion. Tierney, Brett, and Oakley but also Villey, Finnis, and the majority of scholars share the idea that ius naturale and lex naturalis are notions defined and debated primarily in the context of medieval religious culture. The idea that canonists originated the different meanings and uses of these lemmas, the crucial role of authors like Aquinas, Ockham, and Gerson, or movements as conciliarism—all of these understandings agree in considering the general issue “religious” in its origins and developments.

Natural law and natural rights were, in fact, also the subject of debate in civil law, particularly since the Justinian Code and Digest were taken as the basic legal textbooks at the end of the eleventh century. In a 1963 article devoted to the fortunes of the Stoic formula natura id est Deus, Tierney traces the line that joins civil lawyers and canonists on the issue of nature.39 However, considering the chain of the origin of natural rights theory, he then focuses on the role of the canonists as creators of a new legal and juridical language. In the 1990s, Kenneth Pennington returned to the importance of civil lawyers in the history of natural law and natural rights.40 He stressed in particular their role in mediating ancient Roman legal culture for the Middle Ages: their attention to the topic of “property” and their use of Roman sources are considered relevant for successive developments in legal theory. Among these developments, Pennington, following Tierney, highlights the crucial importance of the writings of the canonists.

Several scholars in the second half of the twentieth century have stressed the need to consider legists crucial for the definition of ideas such as natural law and natural rights. Ennio Cortese, in his 1962–64 two-volume work, La norma giuridica, presents an analysis of medieval civil law according to which lex naturalis and ius naturale are the ground of the entire science of law.41 The collection of texts and documents published by Rudolf Weigand in his Naturrechtslehere (1967) also testifies to the importance of legists.42 According to Weigand’s perspective, natural law and natural rights were notions that belonged to the entire medieval legal culture, which they had inherited from ancient Roman tradition and from the Fathers of the Church. Even if the German scholar distinguishes between legists and decretists in his volume, he nevertheless juxtaposes Irnerius and Gratian, Accursius and Johannes Teutonicus, as figures belonging to the same cultural framework.

In recent decades, Italian scholars have developed this approach, starting mainly from Francesco Calasso’s works on the development of medieval legal culture and from Cortese’s studies. They stressed the need for acquaintance with both the texts and the intellectual milieu of medieval natural law doctrines.43 Paolo Grossi, in his L’ordine giuridico medievale ([1995] 2006), inserts civil law innovations of the so-called età sapienziale del diritto (wisdom age of law), that is, the eleventh through thirteenth centuries, into a more general historical portrait of the late Middle Ages.44 In particular, he stresses what he called reicentrisimo, the “centrality of things,” as the main feature of medieval culture. It is precisely this central place that medieval authors bestowed to things that, for Grossi, is the core of medieval legal doctrine. According to him, res, and thus natura, is at the center of the process of construction of legal institutions, concepts, and practices and leads to the idea that law and right are mainly descriptions of an order already given in nature. Res entails ordo, and thus a clear rational structure of reality that law simply transposes in language. Natural law is not a will dependent on the decisions of the political ruler but the rational order inherent to nature that human beings, as rational creatures, can understand.45 What the legists created is a juridical system that in twelfth-century Europe grew up together—and was often in competition—with canon law and ecclesiastical order.

The thought of legists on natural law and natural rights is in fact part of that “plurality” of juridical systems that characterized the late Middle Ages. At the same time, precisely these issues seem to have been the common ground of debate between legists and canonists since the twelfth century. Moreover, as Cortese shows, the founders of civil law in the eleventh-century Bolognese framework, such as Pepo and Irnerius, seem to have been deeply influenced by religious, biblical, and theological interests. Some sources, for instance, suggest that Pepo, in the middle of the eleventh century, was the first to assume that the content of natural law included in ancient Roman legislation was already present in the scriptures. Irnerius is the supposed author of a collection of theological sentences, mainly drawn from Augustine, the so-called Liber divinarum sententiarum.46 A certain chronicle tradition also attests to the existence of a connection between the Bolognese legist and the French theological culture of the time. He was, in fact, identified as a disciple of Lanfranc of Bec. Certainly, as Andrea Padovani has noted, there was circulation of texts and men between the great schools of northern France and the masters of law in Bologna.47 Irnerius’s logical culture, in addition to his acquaintance with the Augustinian exegetical method proper to biblical studies, is a clue to the existence of such links. Further, the cases of masters of theology like the magister Albericus that John of Salisbury mentioned in his Metalogicon, who went from Paris to Bologna to study and teach law after an education in logic and philosophy, indicate that the twelfth-century European cultural framework was characterized by fluid disciplinary as well as territorial boundaries.48

Thus legists were a crucial component of the medieval Latin world. Their account of natural law and natural rights needs to be considered also for its influence on canonists and theologians. Irnerius and his intellectual heirs found these notions in the very beginning of the Digest and of the Institutiones and tried to understand them, as Padovani notes, by appealing to all the cultural sources at their disposal. In particular, they drew notions and methods from their philosophical knowledge. They largely used the set of notions and rules of ancient logic together with the moral and metaphysical heritage that came from the Stoic and Platonic traditions through the works of authors such as Boethius and Calcidius. At the same time they also drew from crucial aspects of the religious tradition to which they belonged, for instance, taking the basic rules for the exegesis of authoritative texts from the Augustinian heritage. According to Padovani’s interpretation, the interest of the legists in a clear definition of the notion of ordo naturae together with their idea of the “religious” character of such order were the basis for their positions on the notions of ius naturale and lex naturalis.49


Chapter 5

HIGHLIGHTS AND SHADOWS OF A PORTRAIT

[image: Image]

Having considered the most significant scientific studies on the origins of modern natural rights doctrine produced since the 1950s, it is possible to summarize their conclusions. Authors like Villey, Tuck, Oakley, and Tierney certainly share an interest in the medieval origins of modern natural rights doctrines and consider the writings of late medieval canonists and theologians either as the background for understanding modern developments or as a break with the objective idea of ius naturae or as a long and complex shift. The interpretations that Villey and Tierney develop rest on the basic assumption that a cornerstone of modern political as well as ethical thought has its roots in the cultural, political, and religious dynamics of Europe between the twelfth and fifteenth centuries.1 On the other hand, the simple juxtaposition of the various interpretations shows the differences that exist between scholars, and thus we need to identify and define disagreements and unresolved matters. This kind of double evaluation, which combines the well-illumined characteristics of the medieval idea of lex naturae and ius naturae with the many obscure and unclear aspects of its history will lead to a reconsideration of the preliminary problem of the scientific method to be employed in such research. As a matter of history of ideas or history of concepts, does the inquiry into natural law and natural rights belong to historians or philosophers, to theologians or jurists?

THE SKETCH OF A PORTRAIT

Medieval authors inherited the terms lex naturae (or naturalis) and ius naturae (or naturale) from ancient Roman legal culture, both directly, through Justinian’s collection of laws and jurisprudence, and indirectly, through the medium of the Fathers of the Church. The latter, most notably Isidore of Seville, used in their writings the concepts of Roman legal tradition to produce a series of definitions and syntheses that were the starting point for many medieval authors. What began in Latin Western Europe at the end of the eleventh century is a cultural process within which a variegated and articulated moral and legal lexicon would develop. Medieval authors, in the general framework of the political and ecclesiastical conflicts between the papacy and the empire and, more generally, between religious and secular authorities, turned back to the idea of general universal natural rules, which ground the values of a legal order. In the opening words of the Digest, a quotation from Ulpian describes natural law as the principle that is common to men and animals and rules all living beings.

Natural law is that which all animals have been taught by nature; this law is not peculiar to the human species, it is common to all animals which live on land or sea, and to fowl of the air as well. From it comes the union of man and woman, called matrimony by us, and therewith the procreation and rearing of children; we find in fact that animals in general, the very wild beasts, are marked by acquaintance with this law.2

Canon lawyers, such as Irnerius, followed the words of the Digest and understood natural law as the basic rule of creation. Natural law is something that pertains to every living being and thus is something that has no private dimension.3 According to Irnerius, ius naturale is thus the basic order of the world, which allows every animal, including human beings, to generate and to socialize.4 Natura and naturalis refer here to the basic order that God established and through which he taught his creatures how to accomplish their duty within creation.5

Since Irnerius and his successors seem to combine the letter of the Roman law with the Christian idea of creation as order, which is a means of divine revelation (see Rom. 2:13), they support this cultural process also under the influence of Calcidius’s reading of Plato’s Timaeus; from that they take the idea of lex naturalis or ius naturale to indicate the natural condition of all living things, the natural order that human laws and hierarchies try to imitate. Such a perspective is well summarized by the anonymous author of the Summa institutionum Vindobonensis.

Natural law is the condition that is imposed upon created things according to the very divine disposition, or it is the natural instinct, which is not established by something else. For it is established not by human activity, but by divine disposition. Nature, in fact, teaches this law to all the animals and all the animals are qualified by the ability of this law. The union between male and female, which we call, with some solemnity, marriage, comes from it. The generation and education of sons comes from it. All of these things are not called laws but effects of the law.6

Ius naturale became the name used to indicate the general condition or the general order established by God’s will within which a set of rules is possible. It is a sort of “genus” of which human law (ius gentium) is a species. As Martinus clearly explains: “Natural law, on one hand, is generic and concerns all animals, on the other hand, it is a species and concerns only human beings and is also called ius gentium.”7 “Law” (ius), following Celsius’s definition, is the “art of good and equity” and the proper definition of different kinds of prescriptive orders: the order of nature, which divine will establishes; and the human order, which human reason establishes.8 What emerges is clearly the scheme of an order where human law, that is, the ius gentium, is defined as a species of the genre of natural law. Human law is, in fact, that specific kind of natural law which is proper to human beings as rational creatures.

According to several scholars, civil law contributed to the reintroduction of “natural law” to the intellectual debate.9 However, as historians like Harold Berman, Brian Tierney, Paolo Prodi, and Diego Quaglioni have stressed, canonists were the authors of the most significant turning point in the history of this idea of natural law.10 Their engagement in the construction of a new legal order, that is, canon law, which Berman calls the papal revolution, changed radically the concept of ius naturale with respect to the heritage of Roman legal culture and to the ideas of eleventh- and twelfth-century legists. Gratian, with the double definition of ius naturale given in his Decretum, reorganized previous ideas and elements and established the basis for the development of a series of theories of ius naturale. He first explains:

The human race is ruled by two things, namely by natural law and usages. Natural law is what is contained in the Law and the Gospel. By it, each person is commanded to do to others what he wants done to himself and prohibited from inflicting on others what he does not want done to himself.11

Then Gratian offered a different definition:

Natural law is common to all nations because it exists everywhere through natural instinct, not because of any enactment. For example: the union of men and women, the succession and rearing of children, the common possession of all things, the identical liberty of all, or the acquisition of things that are taken from the heavens, earth, or sea, as well as the return of a thing deposited or of money entrusted to one, and repelling of violence by force. This, and anything similar, is never regarded as unjust but is held to be natural and equitable.12

The two texts, both present in the Decretum, show clearly that Gratian was aware of the existence of different perspectives on natural law. According to the first definition, ius naturale is basically a moral principle, the so-called Golden Rule of scripture, both the Old Testament (Tobit 4:16) and the Gospels (Matt. 7:12). By contrast, the second definition appears to be a reelaboration of the basic concepts in the Roman legal heritage. Here in fact natural law is identified with human law, the law common to all peoples, or ius gentium. This law maintains that a natural instinct rules the biological life of human beings and animals. The use of this definition of ius naturale suggests that Gratian, like all the subsequent canonists, was quite well acquainted with the content of the legal culture of his time. He was clearly aware of the fact that the legists saw natural law as the order of creation established by God, that is, a principle of “good and equity,” that would be the model for human law. For Irnerius, Martinus, and the other civil lawyers, ius naturale was the expression of the divine aequitas in ruling creation, and this aequitas was the perfect model for the establishment of human law. Human reason has to exercise aequitas according to the model of divine aequitas and in this way can establish the ius gentium that is her own creation.13

With respect to this “Platonic” model, where natural law and divine aequitas are the paradigm for ius gentium and human aequitas, canonists changed the basic elements of the discourse.14 Natural law is something proper to human beings only, because it is something that can be understood only by rational creatures. Thus ius naturale is not just a model; it is a normative principle on which reason can ground all positive laws. In his second definition of ius naturale, Gratian assumes this perspective. Even if he uses the elements of Roman legal tradition, the identification of ius naturale and ius gentium puts the former in the exclusively human sphere. It is no more a matter of natural order: ius naturale is a matter of human reason.

The evolution of the notions of lex naturae and ius naturae from the eleventh to the twelfth century suggests also the existence of a close relationship between the legal and religious cultures. Meanwhile, Irnerius and Pepo devoted their attention to Roman law, finding the terms ius naturale and lex naturalis in crucial biblical passages, mainly in Paul’s Epistle to the Romans and its ancient interpretations. The early twelfth-century exegetes, such as Anselm of Laon, William of Champeaux, and Peter Abelard and their disciples, developed the concept of natural law starting from this idea:

For not the hearers of the law are just before God, but the doers of the law shall be justified. For when the Gentiles, who do not have the law, do by nature those things that are of the law; these having not the law are a law to themselves: Who shew the work of the law written in their hearts, their conscience bearing witness to them, and their thoughts between themselves accusing, or also defending one another.15

They also reflected on the relation between law and authority starting from the idea:

Let every soul be subject to higher powers: for there is no power but from God: and those that are, are ordained of God. Therefore he that resisteth the power, resisteth the ordinance of God. And they that resist, purchase for themselves damnation. For princes are not a terror to the good work, but to the evil.16

Martin Grabmann, Joseph De Ghellinck, Odon Lottin, David Luscombe, and, more recently, Antonio Padovani and Cédric Giraud have studied the contribution that these theological schools made to the assumption of natural law and natural rights as the basic ideas of medieval moral and legal discourses.17 Thanks to the new schools that grew up in the main European cities or along with the major cathedrals and abbeys of the time, these doctrines quickly became part of the common cultural background. It is, in fact, clear that these schools served as a network in Latin Europe within which writings and ideas circulated.

Gratian’s supposed connection with the Parisian theological framework, in particular, with Peter Abelard’s writings, ideas, and method, is certainly a legend, but, as Padovani stresses, it rests on the real link between twelfth-century Parisian schools and their contemporaries in Bologna. The way in which Gratian selected and collected the patristic auctoritates and the juridical texts of the church tradition is an exemplary product of early twelfth-century scholastic culture. At the same time the Decretum marks the beginning of a disciplinary distinction between theological and legal discourses, which Stephen of Tournai (1128–1203) clearly explains in the prologue to his Summa on Gratian’s text.18 Furthermore, when Stephen composed his Summa, Peter Lombard had already completed his Sententiae and his commentaries to the Psalms and the Pauline epistles, using as a source the Glossa ordinaria and providing texts which became influential in the following decades.

Therefore twelfth-century authors considered ius naturale and lex naturalis from a theological and exegetical perspective, as well as from a legal and philosophical one. This plurality suggests that the development of the different doctrines has to be placed against the background of the rising of medieval “scholasticism” and of the formation of the great cultural traditions in philosophy, theology, and civil and canon law.19 At the same time, these various cultures were linked with the new pastoral care that was at the center of the decrees of the Third Lateran Council (1179).20 The religious and political evolution of the European framework stimulated the development of two different discourses: the theological one, devoted to the clarification of the boundaries and features of the orthodox faith; and the legal one, which concerns the construction of the ecclesiastical legal order and the definition of the institutional structure of the church.

MORAL ORDER VERSUS LEGAL ORDER

Medieval authors began to distinguish between the moral and legal orders, insofar as they stressed a clear difference between sin and crime. As many scholars have noted, the twelfth century marks the beginning of what Colin Morris called “the discovery of the individual.”21 Peter Abelard seems to be the first author to clearly establish this distinction. Starting from the epistles of Saint Paul, the master evidences the inadequacy of a legal system that identifies crime with sinful action. Abelard, following the heritage of the biblical exegesis of the school of Laon, particularly with respect to the second chapter of the Epistle to the Romans, develops a critique of a certain meaning of law.22 Sin and crime are two different things, and they cannot be subject to the same kind of prescription. In fact, if a crime is a wrong action, a sin is a wrong action motivated by a wrong or sinful intention. Abelard seems conscious of the need to distinguish the two things and at the same time to include them in the same order. Therefore, the point is how to establish an objective parameter for evaluating whether the agent’s intention is good or evil. Abelard makes the distinction between ius naturale and ius positivum.

One sort of law is called “natural,” the other “positive.” Natural law is what the reason naturally innate in all people urges should be put into effect, and therefore remains the same among all people: such as, to worship God, to love one’s parents, to punish the wicked, and to do whatever is necessary in the sense that without them no other merits whatever will be sufficient. To positive justice, however, belongs what is set up by humans so as to preserve usefulness and worth more safely and increase them. It rests either on custom alone or on written authority.23

The master suggests that a good intention is one conforming to the dictate of divine will and this divine will is nothing more than the content of ius naturale, that is, natural law that human reason is able to know without revelation. This “natural law” is the first law and coincides with the knowledge of moral principles and precepts.

According to this perspective, ius naturale is the basis for the reconciliation between the field of sin and the field of crime, that is, between the legal and moral order, insofar as it is the parameter for evaluating the right intention and thus the goodness of the subsequent action. Ius naturale becomes the God-given ground of a Christian ethics. In fact, according to Abelard’s texts, even if “natural law” is not sufficient for salvation, it allows each human being to know and love God and thus to live a good life because it determines the relation between intention and moral value of the action.24 On the contrary, “human law,” that is, positive law, has a more social value, insofar as it concerns the relation between crime and punishment.

Abelard’s distinction between the sphere of morality and the sphere of law is parallel to the rise of a distinction between the activity of canon lawyers and that of masters of the sacred page. All these intellectuals developed different cultural perspectives even if they dealt with the same subject, ius naturale: Irnerius and his disciples looked to this topic when they considered the letter of the Digest and of the Institutiones, while Anselm of Laon and his pupils started from the verses of Holy Scripture. These two traditions developed throughout the twelfth century, in a cultural process within which they influenced each other and considered the contemporary discussions among canonists. Finally, these authors produced summaries of their positions both in the Glossa ordinaria to the Digest and in the Glossa ordinaria to scripture.

Accursius, in the Glossa to the beginning of the Institutiones, shows a clear consciousness of the various perspectives on ius naturale: the laws of Moses and the Gospels, the natural instinct, the ius gentium, and the ius pretorium.25 Even if conscious of the different definitions of ius naturale, Accursius stressed the fact that legists still considered natural law the basic order of creation, that is, that aequitas which is common to all living things and upon which rests the entire legal order.26 If we turn to the glosses to Romans 2:14, which are an abridgement of Peter Lombard’s notes to Paul’s epistles, natural law is presented as that universal rule given by God, which is available to all rational beings and which allows them to distinguish good and evil.27 Natural law is thus something that pertains to human beings as rational, and is not shared with other kinds of living beings. What Paul describes as lex naturalis is a moral principle rather than the basis of a legal order. The capacity to distinguish good and evil through rational judgment is proper to human beings: it is the feature of the condition of human beings after the fall. Human beings are capable of discerning good and evil but are not capable, by nature alone, of acting well and saving themselves. This is possible only by the action of divine grace.

When Gratian composed his Concordantia Discordantium Canonum, he was clearly aware of the existence of these two cultural “traditions,” which, in a certain sense, continue with Peter Abelard’s distinction between morality and legal order. The two definitions of ius naturale that Gratian offered seem an attempt to assimilate Roman legal tradition and the fruits of biblical exegesis in a new legal order. This suggests that, as Kenneth Pennington recently noted, for what concerns the idea of ius naturale, starting from Gratian, canon law can be seen also as a construction that tries to combine that which comes from legal and biblical cultures.28 Huguccio of Pisa, in his account of ius naturale, juxtaposes several definitions that concern moral life as well as legal order. In particular, it is clear that he assumes some basic elements of the notion of ius naturale that Abelard had stressed and Gratian had also assumed: the identity of “natural law” and “divine law” and the idea that the very content of ius naturale is the Golden Rule: “All things therefore whatsoever you would that men should do to you, do you also to them” (Matt. 7:12).29

These two features put the matter of the foundation of both the legal and moral orders in the theological field, which in the first decades of the thirteenth century was becoming a specific discipline. This created the condition for the development of a theological debate concerning the idea of “law,” the order among the different kinds of “laws,” and the status of ius naturale within this order. Theologians, in fact, appear quite concerned with the need for a stable foundation of moral life as well as for a stable foundation for the authority of the different institutions. John of La Rochelle’s De legibus, whose contents were reproduced in the Summa fratris Alexandri, Albert the Great’s Summa de creaturis, and Peter of Tarantaise’s Quaestiones de legibus all aim to ground the ideas of ius naturale and lex naturalis within theological discourse.

METAPHYSICAL ROOTS

One of the great points of debate among contemporary scholars concerns the relationship between moral and political discourse and metaphysical discourse in the building of natural law doctrines. Tierney’s account questions the existence of a basic link between moral and political analysis on the one hand and metaphysics on the other. According to Villey and his disciples, Aquinas’s theory of ius naturale is the result of a historical and cultural process that, through the progressive acquisition of the metaphysical content of Aristotelian philosophy, grounded the moral and political discourse in a specific understanding of the world order. The radical break caused by Ockham in the first decades of the fourteenth century was thus basically a break from Aquinas’s understanding of the world order. Ockham, varying from Duns Scotus’s realism, radically changed the metaphysical perspective by promoting nominalism. Precisely on the basis of his nominalism, he built his own doctrine of ius naturale as a subjective right, that is, a power or faculty proper to every individual human being.

Francis Oakley supports the idea that the beginning of modern rights theory, that is, the understanding of ius naturale as referring to the features of individual human beings, has to be placed in correspondence with the radical shift from thirteenth-century realism to fourteenth-century nominalism. According to Oakley, the construction of the basic features of modern natural rights theory by fourteenth-century conciliarists rests on the new nominalistic metaphysics.

Brian Tierney has a different understanding of the history of natural law and natural rights theories, stressing the importance of the formation of a “legal tradition” with a specific technical language, forged in the debate of the decretists. This language was taken up by subsequent natural law and natural rights theorists. According to this interpretation, metaphysics does not have the crucial role that both Villey and Oakley suggest. Tierney notes, in fact, that William of Ockham’s political writings do not show any explicit link with his radical nominalism.

The different opinions concerning the role of metaphysics as the foundation of natural law and natural rights discourse offer useful elements for reconsidering the history of ius naturale. As Tierney shows, twelfth-century canonists are the creators of a specific language concerning natural law and natural rights. This language became part of the common cultural background both in universities and in the offices of the papal curia and among high clergy. It is the language adopted for all subsequent discussions on natural law and natural rights. At the same time, even if ius naturale started off as the subject of canonistic inquiries, it has to be stressed that it was also the subject of other kinds of “scientific inquiries,” like exegesis and theology, as well as philosophy. Moreover, use of a specific “legal” language of ius naturale does not mean that the understanding of this concept has no metaphysical implications.

In order to reconsider the matter of the possible metaphysical roots of the discourse on ius naturale it is useful to ask, what does “metaphysical” mean here? The word metaphysics has several meanings, and today it is commonly used to indicate “an attempt to describe the ultimate reality.”30 This idea, which arose in the early seventeenth century and particularly in Christian Wolff’s Metaphysics, is proper to contemporary philosophical culture and is quite different from the medieval understanding of metaphysica as a part of philosophical knowledge.

In the Aristotelian scientific and philosophical account, medieval authors found the definition of a science of being qua being and of a science of the first cause, which was called metaphysica or philosophia prima (first philosophy). This definition became common in late medieval culture from the last decades of the twelfth century, thanks to the circulation of the Latin translations of Aristotle’s Metaphysics and Avicenna’s Metaphysics. According to this perspective, “metaphysics” means a kind of knowledge of the basic principles of the world order, principles that are available to human reason. The certainty that a world order exists given by God, which human beings, qua rational, could know and understand, is proper to the different seasons of medieval culture and is something that was already clearly evident in the glosses of the first legists in the eleventh and twelfth centuries. This kind of “metaphysical” vision influenced the understanding of the basic idea of “nature,” which in twelfth-century culture is seen as the world order that is the sign of divine nature and grace.31

As mentioned above, in the decades at the turn of the twelfth century, the idea of nature as creation, which was clearly proper to biblical culture, was reconsidered in the light of Calcidius’s commentary on Plato’s Timaeus and the writings of John Scotus Eriugena.32 Legists, as well as other authors of this period, used these sources to develop the idea of a God-given world order, namely, natural law, which is a model of perfect “equity” for the human positive legal order. This idea of an inner order of the world permeated medieval culture and was also shared by canonists and commentators on scripture. The formula natura id est Deus, which started to be used by both legists and canonists, summarized this sort of Weltanschauung, which supported the idea that the order of creation has a paradigmatic value for the moral and political order of human beings.33

Since the end of the twelfth century, the “Platonic” understanding of nature/creation began to be placed alongside that of a new philosophical tradition.34 The increasing circulation of the Latin translation of several philosophical writings, mainly those of Aristotle, marked a radical change in the understanding of “metaphysics” as well as in the understanding of the idea of “nature.” The Aristotelian corpus introduced the idea that “nature” could mean “the genesis of growing things” but also the cause of the growing process of things and the “essence” of things.35

The rise of this new perspective coincides with the significant epistemological development of different sciences and disciplines. This cultural process, whose roots were already present in twelfth-century culture, rapidly increased with the rise of the university and with the assumption of the ideal of science taken from Aristotle’s Posterior Analytics. Theology, medicine, civil law, and canon law are clearly defined according to their own principles. These changes in the basic set of ideas and knowledge and in the epistemological consciousness of the different disciplines influenced the approach to ius naturale. It is in fact in this period that masters of the arts and theologians began to criticize legists and canonists, claiming that “law,” and thus also “natural law,” is not a matter for legal studies but rather for philosophy, if not theology.36

The general context in which this cultural change happened is marked by what Leonard Boyle called “pastoral care.”37 What we find in the writings of masters of the arts, canonists, and masters in the sacred page is the development of a language that depends on the situations and events where the relation between law, authority, and moral responsibility is in question. Since the pontificate of Alexander III and particularly since the decrees of the Third Lateran Council, ecclesiastical policies focused on the government of the daily life of the church. In particular, the regulation of the sacraments assumed central relevance in the decisions and initiatives of the ecclesiastical authorities. The large part that the definition of ecclesiastical authority and sacraments plays in Gratian’s Decretum and in Peter Lombard’s Sententiae testifies to the relevance of these issues and their role in orienting legal and theological debate.

This new plural perspective concerning natural law and natural rights was clearly proper to theologians like Thomas Aquinas, whose aim was to offer systematic expositions of the notion of ius naturale in their summae and quaestiones. Jan Aertsen, in his studies on the thirteenth-century metaphysical doctrine of transcendentals, has underlined several times how it established an inseparable relation between ethics and metaphysics.38 Aertsen notes that especially Thomas Aquinas used the transcendentals as the foundation of his theory of lex naturalis. The Dutch scholar suggests that some thirteenth-century authors did consider the ethical and political discourse on natural law as part of a larger and harmonious presentation of the world order. The same interest, however, was shared by the masters of the arts, whose teaching and thought was closely connected with lectures on and discussions of the Aristotelian texts.39

Eugenio Randi and most recently Luca Bianchi have considered the importance of the 1277 Parisian condemnations of philosophical doctrines in the rise of a new cultural perspective that also concerned natural law and natural rights.40 Randi and Bianchi note the importance of the theological and metaphysical implications of the initiative of the archbishop of Paris, Étienne Tampier. The list of articles he condemned suggests an understanding of philosophia as a complete system of knowledge, where ethics, physics, and metaphysics are part of a comprehensive discourse. According to this perspective, natural law would not be independent from the metaphysical vision. The bishop chose some remarkable masters and theologians as members of the episcopal commission charged to examine the various doctrines.41 Among them there was Henry of Ghent, the same master that Tierney has presented as one of the heirs of the canonistic tradition on natural law and natural rights. This circumstance links the 1277 condemnation with the rise of the nominalistic perspective on lex naturalis and ius naturale.

The rise of nominalism clearly marks a change in this cultural panorama. Its effects on the discourse on ius naturale were linked to those caused by the clash over apostolic poverty and its political and ecclesiastical consequences.42 Scholars such as Marino Damiata and Roberto Lambertini have shown how the struggle between the two Franciscan parties and the intervention of the papacy can be seen as a laboratory for new arguments and theories concerning natural law and natural rights.43 Moreover, several studies have stressed that, in addition to the querelle on apostolic poverty, the early fourteenth-century authors questioned the opposition between religious and secular power. First the fight between Boniface VIII and Philip the Fair of France and then the last attempts to restore the imperial universal authority stimulated the discussion about the properties and boundaries of both secular and ecclesiastical potestates.

In this context, the fact that Ockham assumed the lexicon of twelfth-century canonists does not contradict the fact that he had a clear consciousness that his theological and philosophical positions involved a new metaphysical basis for ius naturale and thus a rethinking of this concept. McGrade and other scholars have shown that in his theological and philosophical writings Ockham also debated natural law and natural rights.44 His nominalism, in which he stressed the need to preserve God’s omnipotence, guided him to a new account of ius naturale, as something established by divine will and as a power proper to every rational being.

This interest in natural law and natural rights in Ockham’s theological writings is not in contradiction to the political perspective that characterized his writings on the occasion of the controversy with the papacy. Tierney’s remark that Ockham here made use of the “legal” technical language, without any need for reference to the metaphysical foundations of the discourse on natural law and natural rights, does not imply that he considered the issue of ius naturale only a political and legal matter. It is clear that Ockham, questioning John XXII’s arguments about poverty, papal power, and ecclesiology, decided to use the same kind of language and conceptual instruments that his opponent did—those of canon law. His account of natural law and natural rights in writings like the Opus nonaginta dierum or the Dialogus is thus certainly developed with the intellectual weapons of the reelaboration of an understanding of ius naturale in a subjective sense, which was already elaborated by authors such as Rufinus, Stephen of Tournai, and Huguccio.45 But this doctrine is perfectly coherent with the metaphysical nominalism of his theological and philosophical writings. This explains how his doctrines could be transmitted to successive generations of natural law and natural rights theorists. It is in this sense that the contents of Ockham’s discourse were inherited by many conciliarists, such as Gerson, and were also debated by authors of the different theological and philosophical traditions of the fourteenth and fifteenth centuries.

OBJECTIVITY VERSUS SUBJECTIVITY

Studies have shown the existence of a distinction between the understanding of ius naturale as objective rule, that is, as synonymous with lex naturalis, and as subjective power of individuals. These two aspects involve the necessity of considering the development of the discourse of natural law and natural rights bearing in mind, on one side, the relation between ius naturale and authority and, on the other side, that of ius naturale and subjectivity.

Ius naturale, as a general rule to which positive law must conform, is synonymous with lex naturalis, natural law. In this sense, it represents a limit to all public authority. The papacy and canon lawyers presented it as the limit to the absolute power of the emperor and as the criterion for establishing the validity of every kind of positive law. Ius naturale as a power involves the definition of the specific psychological and moral features of human beings. In particular, it indicates the rational capacity to act well and to know and distinguish what is good and what is right (synderesis).

The distinction shows the links between natural law and natural rights doctrines and the development of moral and political thought. Canonists in the twelfth century used ius naturale in both senses. Huguccio writes in his Summa:

Natural ius is called reason, namely a natural force of the soul with which a man can distinguish good and evil, choosing good and rejecting evil…. In a second sense, natural ius is called rational judgment, i.e., a movement which comes, directly or indirectly, from reason…. Thirdly, natural ius is called a natural instinct and a natural order…. In a fourth sense, natural ius is the divine ius because it is contained in the Law of Moses and in the Gospels…. Note that some say that there is a fifth meaning of this ius[,] … i.e., that all that is licit is approved, so that it is neither prescribed nor prohibited.46

Huguccio’s first definition clearly has a subjective value. Ius naturale, in fact, corresponds to practical reason in its capacity to know the first principle of moral life: the capacity to distinguish good and evil, or synderesis. In addition, the idea that ius naturale can mean rational judgment involves a subjective perspective. Huguccio’s position is coherent with a cultural background where the great scholastic masters elaborated their ideas and doctrines. Among these authors, in the middle decades of the thirteenth century, Thomas Aquinas has a crucial place because of his influence on subsequent masters.

The Dominican master uses ius naturale in the “political” field of the order of rules, that is, as lex naturalis, in a sense that is not in contradiction to a subjective theory of natural rights. Moreover, Aquinas, in his commentary to Aristotle’s Nicomachean Ethics, shows knowledge of the tradition that understand ius naturale in terms of individual power. Commenting on a passage of the fifth book of Aristotle’s work, he notes:

We have then to consider that natural law is that to which human nature inclines. In man, there are two natures: one, which he shares with animals, according to which he is an animal; another one, which is proper to him inasmuch as he is a human being, which is human nature and which allows him to discern good and evil according to rationality. But jurists say that natural law is only the inclination which is common to humans and animals, such as the union between male and female, the care for children, and things like these; otherwise they called ius gentium (i.e., law of nations) that law which concerns the inclination proper to human nature, i.e., a human being as a rational animal, such as “respect the agreements,” “protect ambassadors also among the enemies,” and other similar things. However, Aristotle includes both of these types of natural law in the category of the “natural law.”47

The fact that objective and subjective understandings of ius naturale are present in the writings of the same medieval author suggests a reconsideration of the opposition between natural law and natural rights. This opposition seems to be more present in recent times than in the Middle Ages. The debate about the preeminence of a universal set of rules (natural law), which God inscribed in human nature and on human rights (i.e., natural rights) as features of each individual human being, marks the polemical confrontation between significant parts of modern Catholic culture and political modernity, especially liberalism.

For medieval authors, natural law did not comprise a list of rules immediately and directly applicable to contingent circumstances.48 On the contrary, natural law had a more general value: it appeared to be a sort of general legal and moral principle to which the human mind has to look in order to establish both the rules for ordinary life and the precepts for individual actions. The rise of a distinction between objectivity and subjectivity started only in the sixteenth century, when natural law became the foundation of modern state theories and natural rights were assumed as the powers and features of each individual human being. The idea that the passage from objectivity to subjectivity characterizes the history of natural law and natural rights is mainly a matter of contemporary historiography rather than of history. The duality subjective/objective, which is proper to modern and contemporary culture, is used to analyze the doctrinal debates of the late Middle Ages, when such a distinction seems to have a completely different value. A close examination of medieval texts reveals that the history of the ideas of natural law and natural rights seems more complex: at the end of the eleventh century canonists, jurists, biblical exegetes, and theologians discovered the semantic richness of these lemmas.

Brian Tierney clearly stresses in his studies how medieval authors used lex naturalis and ius naturale in various senses. In his recent study Liberty and Law, the American scholar notes that the twelfth-century canonists and the Parisian masters in theology are at the origin of the distinction between preceptive and permissive natural law.49 It is this kind of distinction that is more proper to medieval men, whose interest is to define lex and ius and what kind of relation nature has with human action and with the legitimate exercise of power and authority.


CONCLUSION
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The studies analyzed above take distinctive points of view or are based on distinctive cultural premises, for example, the basic link between the rise and development of the discourse about ius naturale and the history of the church and its institutions. This would suggest an underestimation of the crucial contribution of civil lawyers and Roman legal heritage and of the philosophical culture that arose in the eleventh and twelfth centuries.

One element common to the historical approaches is the return to the medieval roots of modern theories of natural law and natural rights. They begin with the contemporary understanding of these concepts. Both Villey and Tierney, for example, are concerned with how and when ius naturale started to be used in the sense of a subjective power proper to the nature of each individual human being. At the same time, the historical approaches all considered the plurality of meanings of ius naturale. This semantic richness was clearly and explicitly shown by the decretists, such as Huguccio, and assumed by all the great theorists of natural law and natural rights in the late Middle Ages. Thus it is necessary to evaluate the way in which these different meanings of ius—as a power, a faculty, or a rule—not only coexist in the same cultural context between the twelfth and sixteenth centuries but also were used together and influenced each other.

Historical studies on natural law and natural rights direct a strong critique at the philosophical analysis of medieval doctrines of natural law and natural rights. This is the case with Tierney’s remarks on Finnis’s presentation of Thomas Aquinas. According to Tierney, Finnis clearly showed that Aquinas’s doctrine of natural law is perfectly compatible with a theory of subjective natural rights, even if there is no trace of the use in his writings of ius as a subjective natural right.

The limits of a purely philosophical approach “à la Finnis” do not necessarily involve a rejection or an underestimation of the contribution that a philosophical analysis can make to the history of ius naturale doctrines. A philosophical examination is in fact useful for evaluating the coherence of the reasoning in the legal and moral system to which these doctrines belong. Moreover, a philosophical evaluation can show clearly not only aspects of the meaning of ius naturale but also the potentialities of a doctrine, theory, or system of values and thus it can clarify developments in the history of ideas. The fact, which Finnis showed, that, for instance, Aquinas’s account is in accord with a theory of ius naturale as a subjective power certainly helps us understand the philosophical basis on which a Thomist discourse concerning natural rights rests.

Similarly, theological analysis can assist historians of medieval doctrines of natural law and natural rights. “Natural law” and “natural rights” are matters proper not just to the legal tradition. They have been debated throughout the centuries by philosophers and theologians, whose work has influenced the debate and the development of new doctrines and accounts of these issues.1 It is thus necessary for the historian to take a broad view of natural law and natural rights.

Together with these methodologies, scientific research needs to consider the existence of a connection between the evolution of historical events and changing notions of natural law and natural rights. The twelfth-century definition of these notions has to be evaluated within the framework of the so-called long twelfth century, from the decades of the investiture controversy to the pontificate of Innocent III, a century that includes the “renaissance” in art and culture.2 The political, economic, social, and religious dynamics of this period led to the need for new legal, philosophical, and theological paradigms with which the men of that time could understand and order their world. Within the conflict between the royal or imperial powers and the religious auctoritas of the church, particularly the papacy, lex naturalis and ius naturale became powerful conceptual instruments. Legists used them to describe the natural condition of living beings with respect to which stands the imperial authority as the supreme source of order for human beings.3 On the contrary, canonists underline the rationality of natural law and used ius naturale to indicate a power proper to human nature and in doing so set limits on positive law and political power.4

Events in the early decades of the thirteenth century prepared the way for the reception into European culture of Aristotelian thought, whose major consequence for natural law theories was Thomas Aquinas’s doctrine according to which lex naturalis is the participation of human reason in the eternal divine law. The reaction against this position, commonly identified with fourteenth-century nominalists, started when Aquinas was still alive. Tampier’s condemnations of 1270 and 1277, which involved certain Thomist principles, aimed, among other things, to reaffirm God’s absolute power over all natural boundaries and to stress the “divine” origin of natural law.5

Starting from these considerations, it is possible to combine the long perspective on the history of ideas with the need for a clear reading of each text against its own historical background. A text with doctrinal content can be better understood if the historian evaluating it does so with respect to the needs and conditions that existed when it was composed. It is by examining their specific contents that the texts of twelfth-century canonists or Thomas Aquinas or William of Ockham can show, for instance, how their authors used terms like ius naturale and lex naturalis. So if it is true that a specific doctrinal discourse on natural law and natural rights is the mirror of its own time, it is also true that the historical contingencies are themselves mirrored in it. The case of Ockham is significant, particularly considering the “two phases” of his discourse, which are a clear consequence of different historical contingencies. This suggests that an evaluation of the history of ius naturale must be carried out with consideration for the specific social, economic, political, and cultural features of each historical contingency.6 The changes in the meaning of ius naturale and lex naturalis occurs at different moments with respect to different cultural fields. So, for instance, if the first mention of ius naturale in terms of “right” goes back to the mid-twelfth century, it is only since the fifteenth century that the authors of political treatises start to use the term lex to indicate an act of the will of a political authority. It is in fact in the rise of the modern state that legitimate law is seen as the expression of the will of the sovereign. On the contrary, the idea of natura as part of a metaphysical order is the subject of a crisis that starts in the thirteenth-century debates on the Aristotelian doctrines and ends only in the late sixteenth century, with the rise of the idea of nature proper to modern science.7

This distinctive and diachronic development of the lexicon of natural law and natural rights is characterized also by its various uses by contemporary authors. Tierney’s studies on the development of conciliar theory and papal infallibility clearly show how the same lexicon, in the first decades of the fourteenth century, is used to support both perspectives.8 Moreover, within the same framework of the Franciscan order, these lemmas and ideas were used to justify the supreme authority of the pope. With the crisis of papal authority the same notions became arguments in favor of the rediscovery of the ecclesiological principle, “quod omnes tangit ab omnibus approbari debet” (what concerns all must be approved by all).9 So natural law and natural rights became the cornerstone of the conciliar “proposal” to reform the church.

In addition to historical contingencies, the historian must take into account the fact that the meanings of ius naturale and lex naturalis evolve and shift according to the times and places in which they were used. This is crucial for a period like the late Middle Ages, when ius naturale and lex naturalis were debated not only by theologians and exegetes but also by canonists, legists, and masters of the arts. Therefore, the historian has to evaluate the specific features of every perspective, distinguishing the legal from the theological tradition. Medieval authors saw the great works of theologians and canonists not only as the origin of specific traditions but also as the tiles in a larger mosaic, that of the human search for beatitude. Dante incisively represents this in his description of the blessed of the heaven of the Sun. In Paradiso 10 the poet shows the figures that symbolize Christian wisdom and associates, for instance, theologians such as Thomas Aquinas, Bonaventure, and Albert the Great with a master of the arts such as Siger of Brabant. Among these authors who glorified “theological wisdom,” Dante also places Gratian, the great collector of the laws of the church, the one “who to either forum lent / Such help, as favour wins in Paradise” (che l’uno e l’altro foro / auitò sì che piace in paradiso).10 Therefore, we have to investigate the historical features of medieval culture and civilization in order to understand the medieval idea of ius naturale, Dante’s drittura.
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Chapter 5
HIGHLIGHTS AND SHADOWS OF A PORTRAIT

1. Merio Scattola has offered a useful synthesis of the main features of the medieval approach to natural law and natural rights. He identified six characteristics of the medieval idea of natural law: (1) it is a set of innate rules; (2) it corresponds to the Ten Commandments; (3) it includes a plurality of independent principles and rules; (4) it is part of the universal order of justice that governs the whole of creation (the superior, universal order in which all of the existing rules play a role can be rationally reconstructed by that human mind and it is an objective order with respect to which it is possible to evaluate good and evil in an objective sense; and the superior order is not immediately visible and pertains to the eternal law that is superior to all human laws and knowledge); (5) it contains rules that are immediately in force in civil society; (6) it and the law of nations are two different kinds of law that are not organized hierarchically (the former is the rational behavior of human beings; the latter is a set of rights and duties organized by human reason through discourse). See Merio Scattola, “Models in History of Natural Law,” Ius commune: Zeitschrift für Europäische Rechtsgeschichte 28 (2001): 91–159.
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