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      SERIES PREFACE
    


    
      The six volumes in A Cultural History of Law present a panorama of law’s cultural significance over the
      span of several centuries, especially as it relates to the place of law in the arts and humanities. Each volume
      focuses on a distinct time period from antiquity to modernity and in each volume a chapter is devoted to one of
      eight legally significant themes: “Justice,” “Constitution,” “Codes,” “Agreements,” “Arguments,” “Property and
      Possession,” “Wrongs,” and “The Legal Profession.” The collection does not seek to provide encyclopedic coverage,
      but rather to present cultural case studies that highlight how particular cultural artifacts express and explore
      the key legal—and inevitably the key political and social—concerns of their time. The authors have picked flowers
      from their field of expertise—a play, a painting, a mosaic, a book, a film—which bring into close focus the
      cultural and legal flourishing of the time. The volume editors are internationally distinguished scholars with a
      passion and deep appreciation for the law and culture of their chosen period. Together with the experts that they
      have assembled to contribute chapters on the eight themes, they are reliable guides not merely to the facts about
      each period but to the feel of each period. Every volume has an ethos and a style that immerses the reader in the
      distinctive quality of its era. The series is indebted to the archivist’s concern to discover and catalog
      historical materials, but what sets it apart is its concern to show how the materials of history are materially
      meaningful. In this way, our retrospective of more than 2,000 years continues to have relevance for lawyers and
      for all culturally concerned citizens today.
    


    
      Sometimes we find that artifacts have lost the cultural meanings that first produced them. Likewise, we sometimes
      we find that artifacts are culturally meaningful today in ways that they were not at the time of their creation.
      Take the example of Magna Carta—The Great Charter of King John of England sealed at Runnymede on the Thames in
      1215. Today, in the United States in particular, Magna Carta has been hoisted to totemic heights in the cultural
      imagination. It might therefore seem strange to us that William Shakespeare’s play King John makes no
      reference at all to this great artifact. The reason for its omission is that for Shakespeare and his early modern
      contemporaries, the most dramatic historical event in the reign of King John was his surrender of the Crown to
      the papal legate and his receiving it again as a papal vassal. The modern significance of Magna Carta is largely
      a post-Enlightenment invention and its principal promoters were the great myth-makers who framed the American
      Constitution and created the idea of the United States. It is some proof of this that the Magna Carta memorial
      which stands at Runnymede today was erected by the American Bar Association. The small-scale temple, like the
      much larger Jefferson Memorial in Washington DC, has become a place of secular pilgrimage; a sanctuary to the
      values of political freedom and human rights under law.
    


    
      In 2015, to mark the 800th anniversary of the sealing of Magna Carta, sculptor Hew Locke’s “The Jurors” was
      installed at Runnymede. It comprises twelve bronze chairs, each of which (according to the official narrative)
      “incorporates symbols and imagery representing concepts of law and key moments in the struggle for freedom, rule
      of law and equal rights.” In this respect, it performs a similar function to the eight
      bas-relief panels by sculptor John Donnelly Jr that adorn the great bronze doors of the United States Supreme
      Court in Washington DC. Shakespeare would have appreciated the performative purpose of these “solemn temples” but
      he would surely be surprised to see today how much has been made of Magna Carta. The rise of Magna Carta as an
      artifact of cultural history would certainly have amazed the landed aristocrats who first compelled King John to
      set his seal to the charter in the culturally Christian, monarchal, and feudal context of the High Middle Ages.
      The narrative accompanying “The Jurors” alerts us to the license that the sculptor has taken with the history of
      law. We are told that it is “not a memorial, but rather an artwork that aims to examine the changing and ongoing
      significance and influences of Magna Carta.” It is, in short, a cultural reworking of an artifact that owes its
      great status to creative cultural appropriation. The actual provisions of Magna Carta that survive in law are
      impressively few, but the three survivors are perhaps all the more significant for their small number. Much is
      still made of the survival of the right to trial by jury. Rather less is made, nowadays, of the provisions that
      preserve the “liberties of the English Church” and the “privileges of the City of London.” One of the most
      important contributions we can make to the appreciation of history is to show where cultures are selective in
      what they present as fact. The artifacts of history are always presented in the cabinets of culture.
    


    
      The word “fact” comes, in fact, from the Latin facere (“to make”) and it can be helpful to think of
      historical facts as things that are produced by the action of culture and as things which, in turn, produce
      cultures. Even where a society is collectively in error in its understanding of historical fact, a commonly held
      mistake inevitably becomes part of the cultural history of that society. The story becomes the history. One of
      the mistakes we often make, as the shifting status of Magna Carta indicates, is to suppose that the modern
      commentator can claim a monopoly in the present moment to determine “true” history from “false.” Today’s official
      history is only ever the history of the present. The past had its own histories. Cultural history allows an
      appreciation of the cultural stories that give meaning to societies in time and across time. From a cultural
      perspective, myths can be more meaningful, and in that cultural sense more “true,” than many a cold matter of
      fact.
    


    
      Another great and oft-repeated mistake that this book series seeks to remedy is the supposition that law can be
      meaningfully separated from the culture in which it exists. In Law as Culture, Lawrence Rosen observes
      that law:
    


    
      never stands apart from life—some refined essence of professional inquiry or arcane speech. Rather, it forms the
      conscious attention we give to our relationships. Like art and literature, through law we attempt to order our
      ties to one another … However it is displayed, however it is applied, we can no more comprehend the roles of
      legal institutions without seeing them as part of their culture than we can fully understand each culture without
      attending to its form of law.1
    


    
      There is an historical aspect to this understanding of law as culture. Pierre Legrand writes, for example, that:
    


    
      French law is, first and foremost, a cultural phenomenon, not unlike singing or weaving. The reason why the
      French have the chanteurs they have lies somewhere in their history, their Frenchness, in their identity.
      Similarly, the reason why the French have the legislative texts or the judicial decisions they have, say, on a
      matter of sales law, lies somewhere in their history, their Frenchness, in their identity.2
    


    
      There are obvious limits to the mechanistic metaphor by which we talk of cultural history as
      something manufactured or fabricated. Human hands fashion historical artifacts, but legal artifacts grow out of a
      culture in a way that makes it hard to know where the artifact starts and the culture ends. It might be better to
      take the “culture” metaphor seriously and to suggest that laws grow out of a society organically and that the
      artificial intervention of human hands are like those of the gardener—taming, tending, and ordering wild growth.
      Thus the cultural history of law becomes something like a horticultural history. This is not such a strange
      thought when one considers that the English word for the “court” of law is derived from the Latin hortus
      (garden). Malcolm Andrews has suggested that “one could write an illuminating, if oblique, history of a nation’s
      cultural development by examining its changing conception of the garden’s scope, design and function.”3 The gardening metaphor may be
      especially useful in helping us to understand the cultural history of law, given the complex relation between
      natural justice and artificial laws in human society. Dress is another artificial creation of human craft which,
      as a cultural outworking of the complex relation between nature and human ordering, serves well as a way to
      understand the artificial and creative nature of law’s contribution to culture. Laws are produced in society in
      much the same way that gardens, dress, and other products of complex cultural systems are produced in society.
      When we have completed our journey through the six volumes of this series we may conclude that the chief
      legislator across the ages has been no Parliament nor any body of the people politically represented, but that
      the great lawmaker has always been the deep, rich, and creative power of human culture.
    


    
      Gary Watt, Professor of Law, University of Warwick, UK
    

  


  
    
      Introduction
    


    
      RICHARD SHERWIN AND DANIELLE CELERMAJER
    


    
      This collection of essays seeks to illuminate through representative stories of conflict broader patterns in law
      and culture during the modern age since 1920. While each story is singular in its particularity, taken together
      these essays point toward a distinctive meta-story describing significant trends over the past century in the
      exercise, distribution, and contestation of state power under the rule of law.
    


    
      Each chapter explores a particular human struggle—from challenges to corporate power through digital
      impersonation, to disputes over Aboriginal land claims, to aspirations toward social reconciliation in the
      aftermath of genocidal violence. Collectively, these accounts tell us something about the way meanings are made.
      More specifically, they prompt us to ask how, and with what effects, a particular expressive modality (ceremonial
      dance, live street theater, mixed-genre film, to name a few) helps to construct (or suppress) legal and political
      meanings in society.
    


    
      By self-reflexively braiding medium and message, we hope to garner new insights about the way power circulates in
      society, including the terms by which it is named and deemed legitimate under law—or found worthy of resistance.
      We believe that the braid also helps to tell an important meta-story about hyper-awareness in late-modern culture
      regarding the construction and deconstruction of meaning. This awareness helps to account for late modernity’s
      obsession with the interplay between authenticity and simulation.
    


    
      Shifting the modality of communication brings to the fore diverse standards of truth-making and judgment in
      politics and law. Sometimes a particular expressive modality may be tethered to power, while at other times
      severed from it. During the twentieth century, many people witnessed this phenomenon in the rise of propaganda
      and public relations (the so-called “engineering of consent”) which culminated in the widespread application of
      principles and techniques of marketing to politics and law more generally.
    


    
      The illustrative stories that we present here fall under eight rubrics: justice, constitution, codes (norms),
      agreements, arguments (including rhetoric), property and possession, wrongs (including crimes), and the legal
      profession. Each rubric is illustrated in synecdochal fashion by a particular human conflict and a corresponding
      expressive medium. Making explicit the entanglement of historical content and disparate ways of knowing and
      communicating brings to the surface deeper issues across the entire period. In this way, we canvas a diverse
      range of representative cultural themes, coaxing into view (or sound or perhaps some other embodied form of
      knowledge) new ways of understanding the historical interplay of authenticity, power, and judgment under color of
      law.
    


    
      We invite readers to join us in this high-stakes, high-wire act of balancing theory and practice. Together we
      will survey sites of conflict and suffering in order to assess the role law and its agents (or surrogates) play
      in the service of conflict resolution and the aspiration to justice. Our hope is that by traveling the path of
      recent history we will learn more about how best to calibrate the aesthetic and the ethical in law’s ever
      shifting acculturated exercise of power and judgment.
    


    
      Reflecting the spirit of perspectival openness that inspired and frames our
      approach in this volume, in what follows we offer a general historical overview in the form of a dialogue on law
      in the modern age.
    


    
      * * *
    


    
      The thing known is in the knower according to the mode of the knower (Huxley 1970: 146).
    


    
      Danielle Celermajer [“D”]: The history of the modern age since 1920: is it possible to speak about such a thing?
      And that’s even before we add the inflection of culture, another essentially contested concept (Gallie 1955).
    


    
      Richard Sherwin [“R”] It’s possible, if we can imagine how other people lived. If Vico was right when he said
      humans can understand what humans make (Vico 1976 [1744]). Humans make history, right?
    


    
      
        
        
      

      
        
          	
            
              [D]
            

          

          	
            
              At the time, or retrospectively? I’m thinking about the difference between what we imagine we are doing
              as we are doing it, and the story we tell later, when we subsequently look back—not to mention how others
              interpret our actions over time.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              So many different interpretive lenses are in play.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              How does one keep track of them all given the great number of actors and interpreters involved?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              The historian’s task is to discern dominant patterns across multiple networks of actions.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              How do we find the best narrative to fit the patterns encountered along the way? Is that not also an act
              of judgment?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Which returns us to your question: is history a matter of capturing the meaning of a stream of lived
              “nows” or of retrospectively narrating them from some point in the future?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Am I living my own history or the history of my time?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Either way, wouldn’t you agree that the narrative comes after the fact? It’s like the paradoxical circle
              that Dupuy imagines: we project the future from the past, and we experience the past as being fulfilled
              in the future. And so we move forward toward a future that we narratively imagine. Cause follows effect
              (Dupuy 2013: 210).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              When we think about the inter-temporal connection between events in this way, a mechanistic or positivist
              understanding of causality seems hopelessly inadequate. It fails to capture the lived realities of human
              history and underestimates the indeterminacy of our actions and the multiplicity of factors that are at
              play from moment to moment.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes. Benjamin’s and Arendt’s notions of historic elements that crystallize into an apparent whole only in
              the moment when we arrest them might provide a more productive metaphor (Arendt 1971: xv; Arendt 1994;
              Benjamin 2003[1940]: 395).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              So from this now time, gazing back at the twentieth century, what past do we create?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Refracted through the present moment, the twentieth century seems to be the story of an ever accelerating
              falling away of any single foundational (or meta-) narrative in favor of a thousand cultural blossoms.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              The loss of a singular foundation, especially one that bears the credentials of metaphysics, is certainly
              one of the distinguishing qualities of the twentieth century. Arendt’s notion that in the absence of such
              foundations, we must learn to “think without banisters” (Arendt 1979: 336) seems to aptly describe the
              predicament. Although of course, it was not only thinking that she had in mind, but also the action of
              creating through our words and deeds the structures through which we would govern ourselves and the
              principles that ought to regulate those structures, our relationships with each other, and the paths we
              carve towards the future.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              What a challenge, and how vertiginous: a source of both exhilaration and fear.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              And all the more so given the blow suffered by allegedly universal principles of rationality and progress
              associated with the Enlightenment. In Europe the Enlightenment story hit a dead end—shattered by the
              cumulative violence of the twentieth century.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              We’re talking about the demise of a cultural legacy that stretches back more than two millennia: a shared
              belief in the universal, unalterable structure of reality. Of course, even in Europe, the rationalist
              Enlightenment always had its critics. One need only think of Vico’s sense of historical cycles and the
              foundational power of providence and the poetic imagination (Vico 1976 [1744]), or Romantic thinkers and
              poets like Herder, Wordsworth, Coleridge, not to mention Schelling and Schlegel, and many others besides.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Except that previously those voices spoke from the cultural margins. The shattering that occurred with
              the Shoah in Europe had cataclysmic repercussions for the twentieth century. The trajectory of
              Enlightenment ideas and their role in the constitutive identity of who people thought they were, and what
              they believed they were up to, had more or less been an article of faith, and the path of that trajectory
              was now unmistakably deflected.
            

          
        


        
          	
            
              The theoretical critique of rationality initiated by the early Frankfurt school thinkers became one of
              the keynotes of twentieth-century theory (Adorno and Horkheimer 1989), evident not only in post-modernism
              and post-structuralism (Derrida 1976; Kristeva 1980; Lyotard 1984), but also in the insistence that
              affect, the strata of materiality and the body, be included as bases for understanding, judging, and
              deciding (Bennett 2002; Gatens 1996; Irigaray 1985; Merleau-Ponty 2014).
            

          
        


        
          	
            
              So it was not only a loss of the ground of authority for morality, for law, for politics, and for
              religion but also a loss that had an affective dimension, a loss of faith that “Europeans” (and those
              they would make in their image) were in fact becoming ever more enlightened. Certainly, these streams of
              thought did not spring forth fully formed in the twentieth century, but they became a highly prevalent
              mood or hue tinging the century in an unprecedented way. And one encounters it in almost all fields of
              cultural production. In the early part of the century, for example, one thinks of Cubism, surrealism, and
              Dadaism—not to mention the atonal idioms of Schoenberg, Berg, and Varese.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              These developments reflect the emergence of radical pluralism and incommensurability.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              It was a time when people faced an unprecedented imperative to find new ways of constituting cultural and
              political orders and laws across vast differences.
            

          
        


        
          	
            
              In the field of legal and political practice, this trend toward
              heterogeneity, or the capacity of law to harmoniously encompass incommensurable narratives of truth and
              value, has perhaps been most evident in the movements of feminism, black liberation, Indigenous rights,
              multiculturalism, post-colonialism, GLBTI (gay, lesbian, bisexual, transsexual and intersex) rights—and
              more recently the claims for the rights of beings in the non-human world (including animals and the
              natural environment).
            

          
        


        
          	
            
              Though importantly different, in each of these movements people who looked to law and saw their absence,
              or their presence as “other,” laid claim to being legitimate, rights-bearing subjects of law (Butler
              2006; Eckersley 1992; Regan 2004; Said 1979; Tully 1995; Young 1990).
            

          
        


        
          	
            
              In some cases, this took the form of demands that law expand to cover new rights, or to cover existing
              rights in a manner that was more inclusive. In others, the demand was a more radical one, to recognize
              the structural exclusions at the heart of our inherited legal forms together with fundamental assumptions
              about the nature of personhood, the constitution of the subject, and the distinction between the human
              and the non-human world that conditions how we even understand law.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Have you also noted at its outer limits, articulated for example in sub-altern studies (Spivak 1988) and
              in a somewhat different, but harmonious key in some branches of psychoanalysis (Castoriadis 1997: 283), a
              note of caution accompanying the aspiration to create space for the authentic voice of the excluded? As
              if the very act of “speaking for” were somehow compromised, or even interdicted by a politics of
              exclusion that insists upon structuring the production of speaking subjects.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Yes. One might map these critical moves within a turbulent and perhaps endless dialectic of claims for
              recognition. At each stage, the identity that has succeeded in gaining such recognition itself becomes
              subject to claims that it, too, has elided difference.
            

          
        


        
          	
            
              In the name of feminism, for example, the demand was made that law not encode implicit gender biases.
              Then black and postcolonial feminists called out their feminist sisters for omitting issues of race and
              geo-politics and eliding critical differences (including differences of power) within the category of
              gender (Lorde 2012; Mohanty, Russo and Torres 1991), while women with disabilities pointed to their all
              but complete erasure within mainstream feminism (Ghai 2002), and so on. In each case, the accusation of
              exclusion and the call for recognition is made in the name of justice, but a justice never yet fully
              achieved. In Derrida’s terms, it’s the justice to come (Derrida 1992: 27).
            

          
        


        
          	
            
              The type of plurality I’m speaking about here is a plurality of perspectives or ways of being human. One
              of the achievements of your work has been to draw our attention to the pluralism of the aesthetic, or the
              pluralism of media of transmission and how different expressive forms alter what it is we can or do
              experience …
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Or judge …
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Okay, I don’t mean to sever the normative dimension from the aesthetic. But my point is that it’s not
              just a matter of pluralism in the absence of any over-arching meta-narrative or of any authoritative
              claim to a foundation for truth or right or good, but also with respect to the very expressive forms in
              which such claims are expressed in the first place. This is why one might
              say we are dealing with more than one form of pluralism.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              And once we see that this is the case, we also recognize the centrality of the kinds of questions that
              radical pluralism and incommensurability raise. Questions like: What realities under what circumstances
              with what effects (political, legal, affective, cognitive, and ethical) are produced, how, by the
              discrete logics of a given expressive medium? That in a nutshell describes the challenge of what might be
              called the politics of significance.
            

          
        


        
          	
            
              Viewed through the lens of the politics of significance, the history of twentieth-century culture beckons
              us to reckon with a plurality of worlds, together with the expressive communities (Rorty 1979) or
              discrete dialects (Sherwin 1988) whose meaning-making practices and modes of interpretation (Bruner 1986,
              1991) produce and sustain different forms of life (Geertz 1973).
            

          
        


        
          	
            
              What binds together and authoritatively organizes a community made up of diverse and ultimately
              incommensurable beliefs and interpretive practices is one of the quintessential responsibilities of law,
              albeit with the mixed collaboration (both open and veiled) of politics and theology. Taken together,
              these are our shared cultural resources for normative order. But who decides, on what basis, under what
              circumstances? Which expressive community, for what reason, gets to say what about whom, with what
              authoritative effect?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              This means that we must cultivate multiple literacies in the constitutive dialects of reality making
              (Geertz 1983; Schechner 1985; Turner 1969, 1988)—not just in words, but also in sounds, feelings, colors,
              choreographed (or ritualized) bodily movements, as well as visual images, whether moving or still,
              lens-based or digitally simulated (Howes 2014).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              That is how the politics of significance is engaged: by entering the complex play of multiple forms of
              meaning or reality construction, self-consciously weighing the basis for the exercise of state power.
              After all, isn’t this the way it always works? Those individuals, communities, and institutions in
              society that are invested with the most prestige get to have their preferred manner and matter of
              interpretation backed up by the force of the state (Cover 1983). As Harold Berman said: “Law—in all
              societies—derives its authority from something outside itself” (Berman 1983: 16).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              But given what we said earlier, that one of the markers of the twentieth century is precisely that
              radical doubt and disagreement gets cast on any source of authority outside law, what we then have is, to
              invoke Habermas, a legitimation crisis (Habermas 1975).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              As Berman observed, law in the modern era is becoming “more and more fragmented, more subjective, geared
              more to expediency and less to morality, concerned more with immediate consequences and less with
              consistency or continuity” (Berman 1983: 39).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              The most dangerous possibility in the face of this fragmentation and crisis of legitimate authority is
              one we know all too well: that the situation disintegrates into what Schmitt called the state of
              emergency in which the one who is sovereign simply decides.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              With that eventuality it’s as if the whole Western legal tradition based on precedent and custom (which
              might well include the historical basis for “natural rights”) were being eroded. As if the twentieth
              century were washing away the soil from which the deepest principles of
              the common law tradition had grown (Berman 1983: 39).
            

          
        


        
          	
            
              I think this poses a key element in the legacy of twentieth-century law and culture. How do we grasp the
              source of meaning and authority that legitimates law’s power? What happens when you can’t project into
              the future? Does the past collapse? Or is there a constellation of justice that would be an alternative
              to the state of emergency?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Once we agree that an accelerating awareness of the constructedness and plurality of meaning (together
              with concomitant notions and practices of deconstruction [Derrida 1972, 1974]) is one of the key
              attributes of the history of late modern culture during the twentieth century running up to the present,
              it is but a small step to understanding law in this way as well.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, though an important shift ought to be noted during the early part of the twentieth century toward
              process theory (Bergson 1911, 1946; James 1925, 1956; Sherwin 2011: 123–125; Whitehead 1978) and the felt
              sense that one could discern forces immanent in history, or in the nature of things. Think of Bergson’s
              notions of “élan vital” and “creative evolution,” or what the American jurist Benjamin Cardozo
              referred to as “centres of energy” (Cardozo 1928: 4) and the “growth of the law” (Cardozo 1924). For a
              judge like Cardozo, the main challenge lay in responding to “pressures” generated by “the social mind”
              and putting oneself “within the heart and mind of others” (Cardozo 1928: 52, 55).
            

          
        


        
          	
            
              You spoke earlier about various aesthetic expressions of meaning’s fragmentation, but these artistic
              forms, take Cubism, for example, also reflect an awareness of how different perceptual perspectives can
              be captured in new modes of expression, leading to novel forms of reality. Though I suppose you could
              also say that impressionism and neo-impressionism along with Fauvism were certainly getting at the same
              thing.
            

          
        


        
          	
            
              Twentieth-century poetic constructs by Mallarmé (among others, including William Carlos Williams and
              Wallace Stevens) and musical composition, like early twentieth-century twelve-tone scoring, similarly
              reflect the way different realities are constructed through discrete aesthetic choices. In this sense,
              perhaps John Cage’s mid-century musical compositions based on chance operations represent a kind of
              crescendo of constructivist formalism in the service of letting some immanent event or “happening” simply
              occur (Cage 1961).
            

          
        


        
          	
            
              A similar fixation on immanent unfolding, or reality as endless process, also informs early
              twentieth-century legal realism (Cardozo 1921; Geny 1954 [1899]). For example, with the rise of process
              theory language began to lose its fixity, the capacity to maintain formal categories.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              In which case, law becomes more readily subservient to economics, its normativity reduced to a very
              localized utilitarian calculus. Not unlike the loss of ultimate purpose that characterized Deism and that
              Charles Taylor sees as the precursor for secularism (Taylor 2007).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes. At the same time, we also witness many Legal Realists focusing on how irrational forces (desire,
              emotion, unconscious socially constructed prejudice, and so on) intrude upon law. As a result, formal
              notions of justice tend to give way to notions of public policy and contextualized fairness (Frank 2009
              [1932]; Gadamer 1975 [1960]; Hutchson 1929).
            

          
        


        
          	
            
              Critical legal studies (“CLS”) advanced this deconstruction of allegedly
              (but not really) rational forms in order to flesh out unconscious, or at least unexpressed political
              preferences in legal discourse (Unger 1986).
            

          
        


        
          	
            
              The Realists thought social science data would provide policy targets, but CLS substituted
              politics—conceding (with Weber) that the sciences can’t answer normative questions. The ensuing rise of
              such diverse movements as feminist jurisprudence, law and literature, law and economics, legal cultural
              studies, among other scholarly developments, only fed the shared sense of radical plurality and
              incommensurability.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              The concern here would have to be that in the absence of stable formal categories there’s nothing to
              protect us from endlessly changing policy preferences, shifting calculations of interest. As Jerome
              Bruner put it, we “compose and decompose worlds, impelled by different aims in doing so … and since all
              is in motion, the order and reordering we impose is a way too of imposing alternate stabilities” (Bruner
              1986: 102–103).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Bruner’s understanding of the narrative construction of possible worlds makes me think of Dante and Vico
              and Wallace Stevens: it’s the poet-legislator who invents the meaning of lived reality (Sherwin 2011:
              183–187). This is a far cry from the Enlightenment’s scientific or mathematical ideal of universal and
              objective truths, culled from the so-called “view from nowhere.” The poetic mythos produces
              contingent worlds of meaning that are culturally distributed and that are made habitable by our shared
              cultural commitments.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Bruner’s hope was that the reordering of reality would be “principled rather than entirely fanciful,” but
              there is of course no guarantee that it is principle that would be decisive. And even if it were, which
              principle would be in play? Within this fluidity and contestation—this “all in motion”—justice is left
              vulnerable, particularly where legal institutions themselves are captured by powerful private interests.
            

          
        


        
          	
            
              Even worse would be the possibility that the categories that seemed to ground core values, like equality
              or freedom, or like social justice and natural right, would be recast depending on whatever seems the
              most pragmatic thing to do at the time. That is certainly an accusation that has been leveled against
              human rights advocacy, and legitimately so given that at the end of the century, US President George W.
              Bush cited human rights as one of the justifications for invading Iraq.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Allowing core inherited values to be reduced to the status of a plaything of fashionable policies and
              preferences is precisely what legal conservatives like US Supreme Court Justice Antonin Scalia feared
              most. And it was Strauss, wasn’t it, who said this kind of instrumentalism is what leads to nihilism
              (Strauss 1965: 15–18).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Hardly company I would have expected to find myself in. Although this also describes the legacy of Weber:
              reason breaking down into competing preferences, even with respect to basic principles—which devolves
              into an irresoluble contest setting my principles against yours. Or one that can only be resolved through
              force.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Perhaps this is part of the ongoing epistemological oscillation between explanation and understanding
              (von Wright 1971). As the Weberian preference for a scientific explanatory method confronted one impasse
              after another, alternative theories and interpretive practices would
              arise to pick up the slack. This effort to adapt greatly complicated the positivist project and exerted
              pressure on the relatively thin behavioral models based around pain and pleasure that have influenced
              much of liberal political, jurisprudential, and economic theory in the modern era.
            

          
        


        
          	
            
              A utilitarian calculus that maximizes pleasure and minimizes pain not only failed to predict how
              political subjects actually behave, but it also failed to do justice to the plenitude of human passions,
              interests, and values which bind communities together and motivate action as well as belief and judgment.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              If political and legal realities on the ground seemed to elude the grasp of formal rules, including
              formal rules for rule making and interpretation (Hart 1961), it follows that we need a far richer archive
              of categories to capture the different dimensions of human motivation, belief, judgment and action;
              categories that will sometimes resist the criteria that the positivist mind can accept or imagine.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Perhaps the tension between legal formalism and natural law theory operated as a proxy battle between
              competing notions of secular reason. To put it crudely, is reason a dispassionate calculation machine or
              a desire-inflected assemblage of time-resistant principles, norms, and categories—and let us include here
              categories of knowledge as well as feelings and other recurrent patterns of lived experience.
            

          
        


        
          	
            
              Viewing the political subject along behavioral and instrumentalist lines envisions secular reason as
              little more than a seething cauldron of competing affective intensities that take shape by virtue of
              radically divergent interest preferences seeking to maximize pleasure. But on that account how does one
              keep the liberal project from decaying into relativism, a contest in which the most powerful will wins?
              This is, of course, the familiar critique put forth by Carl Schmitt among other twentieth-century critics
              of secular liberalism, including communitarians like Michael Sandel and classicists like Leo Strauss
              (Sandel 1998; Schmitt 2005 [1922]; Strauss 1965).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Well, it also may depend on whether you believe—as some critical and postmodern theorists would
              argue—that reason is an artifact of power, or whether, as Habermas wants us to consider, it is
              salvageable (Habermas 1984). In a post-foundational context, however, reason is achieved by dialogizing
              it, setting up a dynamic whereby differently situated subjects enter into a reason-giving activity and
              the reasoned consensus that they arrive at is the outcome of a process of mutual justification.
            

          
        


        
          	
            
              We are nevertheless left with the question of how wide that conversational circle can be or, put
              differently, what the fundamental rules or basic consensus needs to be, in order to sustain a dialogue
              that could potentially reach an unforced consensus. That debate is perhaps most alive today with respect
              to the possibility of including in our conversational circle people with strongly held politically
              illiberal or metaphysical (usually theological) commitments. In this regard, deep pluralism requires a
              form of inclusion that does not demand that participants bracket what Rawls called their comprehensive
              worldviews (Rawls 1985). Such bracketing was part of the original liberal secular response to the
              calamitous inter-religious violence that culminated in the Thirty Years War in Central Europe
              (1618—1648).
            

          
        


        
          	
            
              We might view these various reactions to the loss of foundations—the
              conservative desire to reinstate traditional values and the liberal desire to keep thick commitments out
              of politics—as different responses to the advent of radical pluralism. But each in their own way is left
              having to cordon off their space from the threat of the “other”. This is so germane to issues of
              rhetorical construction.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              I agree. As a rhetorical or aesthetic matter, I see our task in this book as situating within the context
              of twentieth century culture the process of increasingly self-reflexive legal meaning making in the face
              of a multiplicity of discrete rhetorical tools for world making. This perspective helps to explain our
              decision to structure this book around diverse, yet singular modes of expressive communication.
            

          
        


        
          	
            
              These different rhetorical “fields” or “webs of significance” (to cite a catchy Geertzian phrase)
              construct different worlds for us to be in (Geertz 1973: 5). And so we need ask, what does it mean when a
              plurality of worlds is constructed on the basis of a plurality of world making tools? What’s in our
              toolkit? How do we construct and take up residence with others in the contingent worlds that we inhabit,
              including the worlds of politics and law? What are the practical and moral consequences for law when this
              constructive process occurs?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Constructivism, particularly once we understand it as a rhetorical act, a performance with formal as well
              as substantive dimensions, raises both ethical and aesthetic questions. Since the one interpenetrates the
              other it seems best for us not to treat the ethical and the aesthetic as autonomous or mutually exclusive
              domains.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, I heartily agree. Such an integrative approach allows us to ask more nuanced questions, like how
              certain normative preferences or options are affected—either encouraged or foreclosed—by our rhetorical
              choices? What is the relationship between mediated/constructed worlds of law—the “nomoi,” to use
              Robert Cover’s term (Cover 1983)—and certain normative end points? This theme strikes me as endlessly
              rich in its ontological, epistemological, and phenomenological implications. These are themes famously
              dealt with by Plato in the Republic and The Laws, concerning the optimal function of
              discrete forms of discourse—like poetics/aesthetics versus politics/philosophy—when it comes to
              organizing society toward discrete preferences about “the good life” or “justice.”
            

          
        


        
          	
            
              My own approach aims for at least the complementarity between, if not the integration of the ethical and
              the aesthetic. This harks back to the classical rhetorical ideal, articulated by pre-Socratic thinkers
              like Isocrates as well as later rhetors like Cicero, Dante, Vico and, in the twentieth century, Chaim
              Perelman, Richard Weaver, Donald Verene, Ernesto Grassi, and James Boyd White. The crux of it comes down
              to a fairly simple claim: Without philosophy rhetoric is blind, and without rhetoric philosophy is mute.
              There are various versions of this assertion. For example, when we speak of “blindness” is it in respect
              to knowledge, to the nature of the good? But integrating or at least correlating the aesthetic and the
              ethical is the gist.1
            

          
        


        
          	
            
              [D]
            

          

          	
            
              And my approach, as you know, has been to enter into the practice of exploring the possibility
              that we humans, in all of our diversity and in the midst of all this contingency and motion might come up
              with some shared principles and practices that could support our
              flourishing, or give meaning across time to an idea like dignity. Human rights not as a closed set of
              substantive laws, but as a space to work out together how we can and must live together.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              The rhetorical basis for working out such a harmonious consensus is also what concerns me most. And I
              think dialogue, in whatever expressive medium it occurs, presupposes a shared understanding of equal
              dignity and the acceptance of mutual worth.
            

          
        


        
          	
            
              But what about those who see human rights advocates as clothing themselves in the universal, while
              underneath the familiar antinomies of Western liberalism continue to run their course?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              In other words, seeing human rights advocacy as a type of reaction formation in response to the threat of
              radical pluralism rather than working through and integrating pluralism into their understanding of
              rights.
            

          
        


        
          	
            
              I think the answer depends on whether you are a positivist about human rights or if you see it as a
              principle in the Arendtian sense—a possibility awaiting (always incomplete) fulfillment (Arendt 1977:
              152). The objection that human rights as instantiated in existing legal instruments fail the test
              of robust universalism is absolutely correct. As promulgated, the rights instruments that stemmed from
              the Universal Declaration of Human Rights (“UDHR”) encoded assumptions about gender and about culture
              that effectively undermined the claim that human rights equally promoted and protected the dignity of all
              human beings.
            

          
        


        
          	
            
              At the same time, if we view the twentieth-century development of human rights in historical terms, we
              can recognize in them an aspiration to promulgate a set of universal constitutional principles that would
              impede the self-legitimating ambition of power operating under the pretext of law or legitimate political
              authority. In this respect, the Nuremberg trials mark a legal watershed for the century, introducing a
              higher universal law that trumped the laws of the state where they authorized unconscionable acts. This
              aspiration is only worked out through the historical process of differently situated humans pointing out
              where the laws or norms that claim the status of the universal still exclude them and their perspective.
            

          
        


        
          	
            
              Which is exactly what has happened. Consistent with the radical pluralism that characterizes the century,
              the claim to universalism has been subject to searing critiques. Sometimes those critiques have been
              leveled in the name of a more authentic conception of human rights and a more inclusive conception of the
              human. Consider in this respect feminist scholars like Hilary Charlesworth who point to the gendered way
              in which rights and violations have been defined—the requirement, for example, that for an act to count
              as torture it must have been inflicted by state agents, or the correlative downgrading of violence
              predominantly experienced by women in the private sphere (Charlesworth, Chinkin, and Wright 1991). What
              the critics are calling for is an expansion of the rights framework to eliminate these implicit
              assumptions and biases. On this view, human rights, like radical democracy, is an ongoing project that
              includes the possibility that societies can be ordered in ways that allow for the representation of the
              interests and hopes of all human beings while also constraining illegitimate power and abuse.
            

          
        


        
          	
            
              Nevertheless, the question remains as to whether any universalist
              project will inevitably import assumptions that privilege certain perspectives or identities and
              marginalize others. When it encounters specific worlds, do human rights inevitably “foreignize” (to
              borrow a concept from Tihanyi’s translation theory) imposing their own structures and logics (Tihanyi
              2004)? A host of critiques, including those offered by critical or neo-Marxist scholars, along with
              myriad voices in the Global South, understand the human rights project as inevitably particularistic,
              principally because of the assumptions about the nature of persons and the structures of society and
              economy that any liberational discourse imports when it adopts the language of rights (Brown 2004).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              So even in the heart of a utopian longing for unfettered differentiation under the shared, protective
              canopy of universal human rights, one still has to wonder what would the realization of such a call to
              justice be like? It’s not just the problem of what legitimates the kind of rights regime you describe,
              given our shattered faith in any unified metaphysical or other extra-legal ground for authority, but also
              what constitutes community in the face of such radical heterogeneity?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              I’d want to express some reservations about the word community here, perhaps because of its connotations
              of closure and pretense of harmony—not that I am advocating a permanent agonism (Mouffe 2000). Rather
              than unification coming from identity (as would seem to be implied by community), we might look to some
              shared commitment or open principle as that which creates an ongoing sense of a shared project. In that
              case, the question would be, what ought to be the orienting principles in a culture of radical pluralism?
              Or we might narrow that to “what constitutes justice” in the context of radical pluralism?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              I think those questions are well put, though I do not share your sense that it is necessary to read
              “closure” into the concept of community. When we talk about a “shared project,” or shared fundamental
              principles of co-existence, I would say that one’s public or political identity thereby extends to the
              political community at large. The same shared fundamentals help to constitute and sustain both political
              subjectivity and the social imaginary of the community. As De Tocqueville observed: “Each man in his
              sphere takes an active part in the government of society” (De Tocqueville 2006 [1835]).
            

          
        


        
          	
            
              In any event, the underlying tension remains. If justice is the name we give to what authorizes the power
              of law, including those core organizational principles or values beyond conventional rules of positive
              law, and if all we can say is justice is “to come,” then what’s left to us now as the basis for a shared
              political life amidst radical difference?
            

          
        


        
          	
            
              If the answer is “time will tell”—which is to say, if we can only recognize the unfolding of partial
              justice as we encounter it in the endless flux of contiguous nows—that means all we can do is live
              immanently, framing the meaning of things as they emerge, including the resolution of specific legal
              conflicts.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              But then we are still left with the question, what authorizes one preference or one value over another?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              One response is to turn to power itself, the quality of sheer intensity. We hear this in Baudelaire’s
              Romantic credo: “Let the will become intoxicated by drugs or pain,
              dreams or sorrow, no matter by what, but let it break its chains” (Berlin 1991: 234). Or as Nietzsche
              presciently put it: “Life is will to power … Moral evaluation is an exegesis, a way of interpreting. The
              exegesis itself is a symptom of certain physiological conditions, likewise of a particular spiritual
              level of prevalent judgments. Who interprets?—Our affects” (Nietzsche 1968: 148).
            

          
        


        
          	
            
              This is where late modern “process” or immanence-oriented thinkers like Deleuze and Massumi seem to come
              in. Massumi’s brand of affect theory, and perhaps the school of thought known as bio-politics more
              generally, may be viewed, at least in part, as a reaction to the Derridean constructivist, radically
              pluralist world view in which it’s constructs all the way down, where there is no respite from making
              moves in an endless game of interpretation (Bennett 2002; Connolly 2002; Deleuze 2001; Massumi 2002,
              2015). In a Deleuzean world of “pure immanence,” intensity of affect may be the ultimate self-authorizing
              value. As Massumi puts it, “Intensity is a value in itself” (Massumi 2015: 99).
            

          
        


        
          	
            
              The problem, of course, is by what intensities shall we be bound, or forced apart? To what acts of
              meaning do we say yes or no? And in so saying whom do we become? What kind of society do we create? These
              are questions that vitalists like Nietzsche and Massumi, or for that matter the neurobiology of
              autonomous affect, cannot adequately resolve. The defense of freedom in a resilient democratic society
              requires informed choice as well as informed deliberation in the decision-making process. Democracy
              cannot flourish as a non-cognitive phenomenon in which the supposed emancipatory power of affective
              intensity reigns supreme.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              And what about the flourishing of meaning in history: how can the shifting sands of momentary
              encounters—whether in the form of fleeting affects or intuitions—provide the ground for any continuity of
              practice or commitment?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Surely any political community or legal order requires at least provisionally binding promises that link
              past to future.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Well, whether immanentist intensities or claims of universal rights prevail, it remains the case that
              we’re left with multiple worlds, constituted by multiple communities committed to their own unique
              expressive modalities in which competing sources of authority busily clamor for power and dominance.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, this is the point of departure for what James Boyd White has called the “constitutive rhetoric” of
              law and politics (White 1985: 205). The realities we know, or at least occupy (knowingly or not), are
              constituted by the stories we read and hear and tell, the images we watch, and the social and cultural
              performances that we engage and reproduce.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              By extension, the realities we are in, or that are in us, are also the byproducts of intrinsic operating
              systems—the various “logics” that constitute the particular medium in play.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              On this dispensation, images are irreducible to text, as is sound to image, word to sound, dance to word,
              and so on. Each medium is sustained by a uniqueness of production and expressive truth, a novelty of
              aesthetic fashioning, epistemology, ontology, perhaps even metaphysics.
            

          
        


        
          	
            
              We listen and look, but literacy is a relative thing. We do not always know what is there before us to be
              seen and heard, or what kind of absence silently beckons: whether in
              symptomatic slips of the tongue or structures of feeling hidden in an image—by Vermeer, say, or Rothko,
              or David Lynch. What does it signify? Different eyes, different hearts and minds, are attuned to
              different realities and the codes that constitute them. Common sense may lay claim to elementary levels
              of cultural literacy. But some codes require study. The uneducated eye or ear will miss much that is of
              significance. That is why it is important to ask, how is a particular image or text or sound or
              performance coded for meaning? In what aesthetic and ethical registers does it operate? Once we realize
              that the information that all of our senses provide is socially and culturally constructed, the need for
              this kind of decoding—in the present as well as throughout history—becomes self-evident.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Your reference to the educated sense implies that we need to call into question what we assume about what
              it means to know, as well as the modalities of learning we have embraced. It also suggests a degree of
              humility in the face of those media of transmission to which we ought to admit we are color blind, tone
              deaf, smell hindered, and so on. Or even where we do have some sensual education, we would do well to be
              mindful of the depth and breadth of our capacities to “read” or interpret sensory data.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              For each medium (and each mediated reality) that we encounter there are extrinsic codes of organization
              (the order common sense is privy to) as well as hidden ones, what ethnographers respectively refer to as
              an “exoteric” order and an “esoteric” one. Consider, say, the exoteric nature of a Byzantine icon, or
              early modern legal emblem, or popular contemporary legal images—whether from a courtroom, TV show, film,
              or internet series. Each of these visual mediations can be described by its apparent (“self-evident”)
              references to familiar cultural patterns: the iconic crucifixion, the popular explanation for the
              emblem’s esoteric Latin motto, the familiar story genres, character types, and plot lines that we
              recognize when we watch moving images on electronic screens, large and small, inside the courtroom and in
              the court of public opinion.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              The exoteric is familiar enough to take us in, and hold us there. But there is also a larger culture of
              implicit references and meaning-making processes at work in every expressive medium. For example, the
              quality of affect being invoked has reference points inside and outside the context of the particular
              story that is being told. This includes, as Foucault taught, the way affect circulates within a larger
              network of power or authority in society.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, and investigating this broader context concerning the implicit or disguised flow of power initiates
              a more esoteric journey into the meaning-making process. For example, the emblem’s image of a blind judge
              implicitly points to a disembodied vision of greater import and value than sensorial sight allows. That
              spiritual dimension, in turn, sanctions a hidden source of authority, a deeper knowledge, registering in
              the key of metaphysics, where an unwritten law guides (perhaps even commands) the written one (Goodrich
              2014).
            

          
        


        
          	
            
              Likewise, the iconic crucifixion belies a deeper mystery, one that also resists sight altogether. The
              incarnation that seizes sight teaches the eye it cannot possibly see the infinitely merciful man-God who
              has been given, though iconophiles and iconoclasts beg to differ on these matters (Mondzain 2005)
            

          
        


        
          	
            
              So, too, in our secular or perhaps post-secular (Habermas 2008) encounters with screened legal displays a
              multitude of esoteric subtleties beckons. As when film director Joshua
              Oppenheimer invites us to relive the fantasies and terrors of Anwar Congo, a genocide perpetrator, whose
              heaving body in pain lures us into the enigmatic domain of the political unconscious, law in the flesh
              (Sherwin 2014)—the violently destructive or creative plenitude out of which one legal regime comes to an
              end and another one arises—if we have the eyes to see it, the heart to feel it, or the intellectual
              capacity to self-reflectively decode what is unfolding before us.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Or, to take an epistemologically and ontologically less complex, though hardly self-evident level of
              aesthetic and ethical construction, we might consider the deliberate fragmentation and
              re-contextualization of screen images in a legal case like the one involving the Los Angeles police
              officers who surrounded and brutally beat Rodney King following a high-speed chase. These images, too,
              contest visual common sense, and depending on how we frame them, they can be (and were, to great effect)
              transformed in court from a story of brutal racialized violence into something quite different, a tale
              that featured the measured “escalation” and “de-escalation” of force by trained professionals.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Or, shifting from the courtroom to the court of public opinion, we might ask how did it come about that
              in the popular TV show “Homeland” when a Hezbollah commander walked through a Syrian refugee camp in
              Lebanon he passed by a wall with graffiti scrawled in Arabic: “‘Homeland’ is racist.” What secret flow of
              power and resistance is evident here? Or, for that matter, is present in the racial dynamics involved in
              shifting the source of aggression from perpetrator to victim in the Rodney King case?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Whose space are we occupying? What secret flow of power do we encounter? What are we able to read, and
              what do we misread or fail to read altogether, assuming, as James Parker describes in Chapter 5, that it is mere noise, a kind of background static
              without meaning?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Whether it is a subversive act of resistance in “Homeland,” or one of acquiescence and control, as in
              Katherine Bigelow’s film “Zero Dark Thirty”—in which harsh interrogation practices, such as water
              boarding, seem to demonstrate their efficacy by providing information leading to the capture and killing
              of Osama Bin Laden—viewers might well discern the covert circulation of power (particularly with regard
              to Bigelow’s use of CIA-fed story elements).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Or they might be swept into the flow of power without recognizing it as power at all and thereby find
              themselves unwittingly subject to its effects. That is very much the danger in the Bigelow film, no?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, I think you’re right. Where should we draw the line that divides documentary film making from
              propaganda, or the line that separates factual truth from political ideology, or objective reality from
              irrational fantasy? And when might significant, albeit masked legal and political truths surreptitiously
              dwell in surreal fantasies, awaiting epiphanic insight through empathic interpretation, as Oppenheimer
              challenges us to experience in his film “The Act of Killing”?
            

          
        


        
          	
            
              What we readily see or hear or feel often belies a deeper truth, accessed by a deeper knowledge. Masked
              or otherwise hidden realities must be separated (perhaps excavated) from superficial, more readily
              apparent ones.
            

          
        


        
          	
            
              The exoteric disguises the esoteric. At the same time, an easily recognized exterior often imports a
              complex network of unrecognized assumptions and beliefs. Like that
              hidden puppeteer—theology—of which Walter Benjamin famously wrote in “The Concept of History”:
            

          
        


        
          	
            
              The story is told of an automaton constructed in such a way that it could play a winning game of chess,
              answering each move of an opponent with a countermove. A puppet in Turkish attire and with a hookah in
              its mouth sat before a chessboard placed on a large table. A system of mirrors created the illusion that
              this table was transparent from all sides. Actually, a little hunchback who was an expert chess player
              sat inside and guided the puppet’s hand by means of strings. One can imagine a philosophical counterpart
              to this device. The puppet called “historical materialism” is to win all the time. It can easily be a
              match for anyone if it enlists the services of theology, which today, as we know, is wizened and has to
              keep out of sight (Benjamin 2003 [1940]: 389).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              You say that the hidden realities “must be” separated, but how? Who is able to do this? How do we even
              know when we are swept into the flow of power carried by the esoteric? To do so requires that we be
              hyper-literate, something that might not be attainable without guidance.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Without a doubt, amid the plurality of narratively or visually or acoustically or performatively
              contrived realities, self-reflective interpretation and critical deconstruction present a great
              challenge. How could we be we literate enough, in whatever medium that is in play, to manage the critical
              burden of deciphering the esoteric power struggle—for authority, for mastery of meaning, for collective
              belief and the ongoing contest over its proffered hierarchies of knowledge that roil beneath the surface
              of exoteric spectacle in all its forms? That is what would be required for prudent judgment in the face
              of multi-modal forms of communication.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              True enough, but prudent judgment seems like such a tame phrase when so much is at stake. Consider the
              example of the veil that some Muslim women wear. In this case, there are multiple economies at work as
              well as interpretations of what those economies are, but the baring of those interpretations goes far
              beyond the question of attire or even how women’s bodies are caught in circulations of power. Those
              referents are themselves caught up in larger political economies. Think of the way in which “liberating
              Muslim women” fed into the justifications for military action in Iraq and Afghanistan. At the same time,
              some Muslim women will insist that the association between the veil and oppression fails not only to
              encode their experience but is based on culturally distinctive understandings of freedom (Mahmood 2011).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              A more expansive approach to aesthetics and judging would encourage greater receptivity to diverse,
              underlying epistemologies, ontologies, and metaphysics. So, for example, when we ask (following William
              Mitchell’s arch query) “what do pictures want” (Mitchell 2004) this not only implicates a dynamic range
              of subject/object entanglements (cognitively, affectively, culturally, unconsciously, and so on). It also
              prompts a host of related questions, such as: What does sound want? Or photographs? Or films? Or
              graffiti? Or dance? Or painting? Or digital simulation? Or any cultural performance for that matter.
            

          
        


        
          	
            
              Refracted through the critical lens of the politics of significance, I wonder whether the history of
              twentieth-century culture culminates in what might be described as synaesthetic jurisprudence.
              Synesthetic jurisprudence inquires into the various ways in which the
              embodied political subject acquires the capacity to think, feel, and judge as an inextricably entangled
              process. Judging in this sense is to a significant degree an offshoot of the orchestration of the
              subject’s passions in accordance with the dictates (or “logic”) of a given social imaginary.
            

          
        


        
          	
            
              Hence arises our intensified interest in diverse modalities of mediation or relation (between subject and
              object, context and idea, controversy and judgment) as part and parcel of the constitution of the
              political subject.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              But if each communicative medium operates according to its own logic, how could they be synthesized? And
              if each reaches to a rich and distinctive esoteric dimension, does not synthesis risk becoming a form of
              reduction?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Must an integrated multi-modal performance necessarily reduce the singularity of its component parts?
              Must the singularity of a discrete rhetorical manner of minding the world and others around us
              necessarily refute universal values? Anti-Enlightenment thinkers like Vico and Herder rejected that
              premise (Berlin 1976).
            

          
        


        
          	
            
              Different cultures, even different historical periods within a given culture, may have their own sense of
              value. But it is important to note that incommensurability isn’t the same thing as relativism. Plural
              systems of meaning, whether substantively or expressively, may be equally objective and equally knowable
              (Berlin 1976: 84), just as each may express or temporally partake of recurrent trans-temporal patterns or
              categories of meaning.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              But even if people living in the twentieth century were emancipated from the tyranny of universal,
              unalterable historical structures, that doesn’t release them (or us) from the burden of constructive
              choice. Just the reverse: the lack of any single, invariable, overriding principle makes all the more
              urgent the need to choose and justify among multiple possibilities the creation of social structures that
              promote the greatest justice and foster social solidarity based upon one set of principles as opposed to
              another.
            

          
        


        
          	
            
              In accordance with what overriding value preference? The greatest individual freedom, or the greatest
              equality? The least oppression among its members, or the greatest economic or cultural productivity that
              can be attained? Or perhaps a larger vision that includes responsibility for those who cannot represent
              themselves within our political processes, including non-human animals and future generations—not to
              mention the planet itself. Any choice entails loss as well as gain, as does any decision-making principle
              we adopt. I suppose that might be the tragic dimension of freedom …
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Or the burden of freedom. In each instance of choosing, the case for the right or best outcome based on
              the right or best principle or expressive modality must be made.
            

          
        


        
          	
            
              At the same time, I wonder if we might agree that there may be some values we can’t help but accept, or
              can’t help experience their repudiation with anything but shock. So perhaps in this sense, even without
              the metaphysics of it, we may yet speak of a shared sense of attunement, perhaps as an offshoot of our
              nature as humans. Such a thought may garner support from the recurrent prestige of humanism—at least,
              humanism conceived as a way of thinking and judging that relies upon reasoned persuasion as its point of
              departure rather than some closed set of atemporal, a priori principles (Grassi 1988; Strauss 1965:
              32–33, 105).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              If you’re referring to some innate sense of “human nature,” well that’s a term that makes me
              uncomfortable, again because it seems to imply that the ontic, that which is stable and foundational, is
              in a realm called nature, and then through some other faculty, we (particular types of humans?) transcend
              this. It also implies that this source we are looking for is located within individual humans, as
              distinct from being a type of emergent property of relationships we have with each other and our
              embeddedness in a non-human world that also constitutes us (Coles 2016).
            

          
        


        
          	
            
              Your point though is, I think, more concerned with seeking a source of orientation—not a singular
              principle, but perhaps a few principles in the sense that Arendt used the term, where there exist myriad
              possibilities of instantiation of the principle and yet nevertheless, the principle is not just an empty
              signifier.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes, I like that way of framing it. When we think about law and culture rhetorically, as a system of
              communication, we are saying that they operate by way of discrete codes and discursive practices that are
              characteristic of discrete discursive communities contextually and argumentatively endowed with the
              prestige necessary to warrant belief, and enforcement (Sherwin 1988; White 1985). To be sure, choices of
              value must be made and, at least in democratic societies, the process leading to their acceptance ought
              to be as open and self-reflective as possible. That’s how law’s legitimacy arises: with the political
              subject’s capacity and willingness to accept political and legal obligation.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              But of course when you use the word “open” doesn’t that raise the question of who counts as a political
              subject? Who gets to be included in the political community that legislates for itself, especially in a
              world where the community affected is likely to exceed the political community from which the power of
              law emanates?
            

          
        


        
          	
            
              In any event, as Foucault contended, the capacity and willingness of the subject you are referring to do
              not exist as dimensions of an autonomous subjectivity who then accepts or rejects, but are themselves
              effects of disciplinary regimes (Foucault 1978).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              OK, to integrate the Foucauldian insight, if the way political and legal subjects consent to authority
              (which is to say, if the way we attain consensus on a preferred source and flow of power in society)
              depends (at least in part) upon how subjects are constituted, and different expressive modes of
              communication constitute subjectivity in different ways, then the study of diverse modalities of
              expressive communication must be deemed essential to the study of law.
            

          
        


        
          	
            
              To paraphrase Kenneth Burke, not only is every form of knowing a form of repression (of alternative ways
              of knowing and thinking and communicating), but also an act of repression directed against disparate
              expressive communities. In a liberal democracy, any act of discursive or communicative closure must be
              exercised with great care. (Kahan 2009)
            

          
        


        
          	
            
              [D]
            

          

          	
            
              So how does a given expressive medium of communication at a given time, under given cultural (social,
              political, economic, and theological) circumstances constitute the political subject? Which is to say,
              what is the basis for law’s legitimation, and how is it sustained (or resisted or subject to decay and
              dissipation) over time?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              This is what the politics of significance sets out to address, and it points to one of the the
              overarching themes of this volume. For example, starting in chapter one, Desmond Manderson asks what it
              means to capture newly emerging notions of justice in the medium of painting. Through a close look at
              Gustav Klimt’s lost masterpiece, Jurisprudence, Manderson examines the relationship between sovereign
              power, the abject subject, and the immanent third (“the citizen-spectator”). The painting itself, which
              depicts a suffering naked man surrounded by eyes, was commissioned to be hung in the Great Hall of the
              University of Vienna. That objective was never realized, and the painting itself was destroyed by a fire
              during World War II.
            

          
        


        
          	
            
              Manderson argues that in this work, produced at the very beginning of the twentieth century, Klimt eerily
              captures the relationship between ‘sovereignty and bare life’ a dynamic that, according to Giorgio
              Agamben, was re-forged and refined across the twentieth-century. In this sense, Klimt’s complex, volatile
              image might well be the first, and perhaps still among the most comprehensive representations in
              modernity of the abject figure. Manderson’s chapter explores how the late modern subject suffers the
              extra-legal power of sovereignty, on the one hand, while aspiring to the creative agency of a collective
              social imaginary, on the other.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              And in chapter two, Craig Elliot explores the conflict that arises when Indigenous peoples, perhaps the
              exemplary instance of the abject that the modern nation state has produced, draw on their own laws and
              use their own expressive modalities to mount claims against the constitution of the sovereign state.
              Song, dance, and story are for Aboriginal people the expressive modes through which they transmit their
              understandings of sovereignty, relationship, and law. This is the basis upon which they are able to
              establish ownership of land. But when they have sought to communicate the existence of such traditional
              forms of ownership, a variety of profound conflicts have ensued.
            

          
        


        
          	
            
              For one thing, the performative modalities that transmit these substantive claims challenge the
              assumptions that modern nation states and their legal systems make about how truth is transmitted. With
              their preference for documentation or oral testimony, the courts of the settler-colonial state are ill
              equipped to comprehend the messages that First peoples bring to them. A song that traces the Dreaming
              track that underpins relationships between a particular people and a tract of land is, by default,
              illegible in this context, and thus delegitimized by the courts. Absent access to a privileged set of
              expressive modalities, or at least courts becoming attuned to these modalities, the Aboriginal
              understanding of sovereignty and right that underpins their legal claims remains at risk of never gaining
              traction with the understanding of sovereignty that structures and informs the state’s constitution.
            

          
        


        
          	
            
              Tracing a number of cases in which Aboriginal people have presented evidence of land ownership using
              performative media, Elliot analyses the conflict that ensues when profoundly divergent systems of law,
              meaning, and expression clash in court. The Australian legal system’s efforts to ‘accommodate’
              performance evidence by expanding their rules of evidence may have gone some way toward bridging the gap,
              but ultimately they prove inadequate in the face of profound disparities in knowledge and power. Insofar
              as Aboriginal song, dance, and performance are inseparable from their distinctive
              understandings of the sources of Indigenous law, sociality, and the relationship between people and the
              land, seemingly insuperable obstacles block their ability to be heard and seen in their own voice through
              their own customary practices. In this way, the chapter makes vivid the kinds of expressive, ontological,
              and constitutional conflicts that have played out during the twentieth century.
            

          
        


        
          	
            
              In chapter three, James Parker examines the case taken in the International Criminal Tribunal for Rwanda
              (ICTR) against Simon Bikindi, one of Rwanda’s best known musicians and popular figures, whose songs –
              considered by many to be ‘the soundtrack for genocide’ – were transmitted through radios across the
              country. The case provides a window onto the ICTR’s sonic imagination, which is to say, how the court
              conceived of the Rwandan soundscape and the role it played in the genocide. Parker demonstrates how the
              court’s capacity (or incapacity) to discern the nature of the acoustic universe in which the case
              unfolded had a significant impact on its judgments of responsibility and exoneration. The chapter focuses
              specifically on how the tribunal conceived of radio, a technology and media apparatus that it insisted
              was central to the commission of genocide, but that it reduced to the status of a tool for the
              amplification of intentional human action. In the process, the tribunal overlooked the complex
              constitution of the acoustic medium itself. This failure points to an incapacity to decode how the
              acoustic medium shapes and reframes the sonic meaning of what was being transmitted.
            

          
        


        
          	
            
              This case prompts the question of how the significance of sound has been systematically neglected by
              legal scholars and jurists. Although law is deeply implicated in the fabrication of our sonic
              environments, matters of acoustics are routinely treated as self-evident. As a result, apparently
              self-evident, but unexamined assumptions are unwittingly smuggled into judicial judgments. For example,
              in the course of this chapter we learn that the International Court’s inability to self-reflexively
              discern the difference between noise and sound had a significant impact on their rulings regarding
              institutional versus individual criminal responsibility. Parker leaves no doubt that sound’s unique
              expressive modality requires legal practitioners and scholars alike to cultivate a new sensitivity
              regarding the juridical practice of listening – what Parker refers to as ‘acoustic jurisprudence’.
            

          
        


        
          	
            
              The emergence of visual evidence in legal trials, including films, videos and photographs, represents one
              of the century’s most significant legal shifts, charging legal practitioners to cultivate literacy in the
              visual arts alongside traditional text-based and verbal rhetorical strategies. In chapter four, Susan
              Schuppli explores the increasingly important role that non-human forms of testimony such as video footage
              are playing, thus positioning them as active agents in the production of jurisprudence.
            

          
        


        
          	
            
              The specific legal conflict that Schuppli considers is the trial of Slavko Dokmanović which took place
              before the International Criminal Tribunal for the former Yugoslavia (ICTY). Dokmanović was charged with
              participating in a mass execution in Croatia. He offered an alibi, supported by a video, allegedly taken
              en route, showing that he was in a part of the country remote from the massacre on the day that it took
              place. Although two human survivors gave testimony to having seen Dokmanovic at the site and on the day
              of the massacre, it was the combination of their human witness with what
              Schuppli calls the ‘material witness’ of a reconstructed video, deciphered for the court by an expert on
              trees, that constituted a narrative of sufficient credibility to disprove Dokmanovic’s alibi. Along with
              the video of trees, Schuppli examines a range of materials that archive their complex interactions with
              the world, and which, through forensic decoding can be reassembled to provide courts with a type of
              access to a past that they did not witness, but which they must somehow come to know.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Material witnessing through visual media is a fascinating development in modern legal culture. But live
              performance, and specifically street theatre, was also used with enormous creativity and to great effect
              throughout the twentieth century. Performance makes visible some of the deep-seated assumptions
              underpinning and normalizing contestable social, political and economic arrangements. As Diana Taylor
              argues in chapter five, legal regimes are themselves forms of performance that sanction certain preferred
              resource distributions and relationships to power, while repressing others. Sometimes, it takes the
              staging of a counter-performance to expose law’s constructive function and the contingency of its
              choices. Such counter-performances make explicit the agreements to which political subjects implicitly
              assent, opening the way to a more reflexive process of critical evaluation so that the justice of those
              agreements may be duly challenged.
            

          
        


        
          	
            
              Taylor’s chapter examines a series of performances involving the impersonation of the multinational
              agriculture corporation Monsanto. The performances were staged during the period when a decision was
              pending in regard to Monsanto’s application to the Mexican government seeking permission to plant
              genetically modified corn (GMC). The performances included staging a fake website and a fake press
              release impersonating Monsanto announcing, and expressing its gratitude to the Mexican government for
              granting the corporation’s request. The impersonation also announced a series of (fake) measures that
              Monsanto would take in response to anticipated critics.
            

          
        


        
          	
            
              In this way, activists were able to flag how Monsanto might readily counter protests concerning the
              impact of the government’s decision on communities and the environment. While the performers were quick
              to publicly reveal the ‘lie’ (as the chapter puts it) of their impersonation, this did not keep them from
              successfully exposing the kinds of performative moves corporations make to quell dissent and, of course,
              garnering significant public attention to the issues at stake. In the course of exploring the legal
              limits of impersonation, freedom of speech (particularly academic freedom), and related ethical issues,
              the chapter casts light on the vicissitudes of social activism in the face of disproportionate corporate
              power.
            

          
        


        
          	
            
              Another expressive medium also has played a role in constituting law and late modern political subjects.
              Along the way, it has raised important questions about the state’s power to delineate what is public
              space and what remains under the control of private property. In the latter half of the twentieth
              century, an illicit activity became both a significant art movement and a prevalent political and
              cultural practice. Street art and graffiti have in recent years come to signify urban creativity, while
              remaining firmly criminalized. Although street art is increasingly present within
              mainstream cultural institutions as much as in city spaces, it remains an illicit activity that can lead
              to criminal sanctions against its practitioners. Street art and graffiti are thus currently positioned at
              a threshold of legitimacy: their histories derive from the illicit or semi-licit activities of protest
              movements, youth cultures, and punk, but their recent incorporation into the mainstream art world
              complicates the distinction between their status as art practices and their categorization as crimes.
            

          
        


        
          	
            
              In chapter six, Alison Young engages with the ways in which law responds to the urban images generated by
              street artists and graffiti writers, considering the interconnections of criminal law and property law as
              a means of framing words and images placed in city spaces without permission. Young raises challenging
              questions concerning citizen-artists whose use of illicit public art works calls attention to
              territorializing and de-territorializing strategies in modern society. Who owns the public spaces of
              cities? Might a new ‘commons’ help to constitute what it means to occupy the contemporary cityscape?
              Correlatively, how do graffiti artists disrupt legally instantiated ideas about property and individual
              rights, inscribing their presence often with a boldness that defies their putative exclusion?
            

          
        


        
          	
            
              In chapter seven, we explore in dialogue with director Joshua Oppenheimer what different genres of
              filmmaking can tell us about societal wrongs and, in particular, how political subjects collude in or
              resist systemic political violence. The chapter is based on our interview with Oppenheimer in New York
              City in 2015. It explores themes concerning the different ways in which documentary film has been
              deployed in the mediation and representation of massive human rights violations in the twentieth century.
            

          
        


        
          	
            
              The specific films in question (Oppenheimer’s ‘The Act of Killing’ [2012] and ‘The Look of Silence’
              [2014]) focus on genocidal violence committed by governmental agents and local citizen militias in
              Indonesia during 1965-66. The brief introduction by the editors considers questions of documentary truth
              as well as the promise of greater transparency in the representation of state wrongs. It also wrestles
              with the dangers associated with victor regimes intent on repressing or distorting across generations the
              rending effects of genocidal violence. The interview itself canvasses a number of key issues such as how
              film can be used to challenge dominant representations of the past while also opening up a space for the
              narratives of victims sacrificed to the tyranny of state imposed silence.
            

          
        


        
          	
            
              Along the way, the chapter elucidates how documentary films employ different aesthetic codes to
              constitute and convey different social, political, and psychological realities. This includes the
              respective roles and ethical choices of persecutors and their victims, and of the moviemaker himself
              whose visual rhetoric knits together the various parties’ disparate narratives using diverse film genres
              and commingled registers of truth and fiction. The chapter explores various forms of guilt and denial
              that ultimately work to destabilize the perpetrator’s identity. It also addresses the role of ethical
              clarity, dignity, and moral courage on the part of Adi, a victim who defies decades of state imposed
              silence. In speaking back to the perpetrators - his neighbors - who have for three decades remained in
              power, Adi models the difficult but necessary process of seeking moral
              accountability. It is this process that prefigures the possibility of political truth, social
              reconciliation, and liberatory forgiveness. Woven throughout the discussion we encounter the thematic
              entanglement of empathy, responsibility, love, and their relationship to justice.
            

          
        


        
          	
            
              In chapter eight, Christian Delage extends the exploration of visual media by examining how techniques of
              visual and verbal narration can be used in court to constitute (and re-constitute, or annul) the meaning
              of racialized violence. Delage’s exploration of these issues reverberates within the tortured history of
              racial discrimination in the United States. Representations of this history over the last century range
              from popular literary and cinematic figures like Atticus Finch in To Kill A Mockingbird, who heroically
              stands up in court against the injustice of racial prejudice, to TV images of the trial of
              African-American football hero and pop culture figure O.J. Simpson. In the latter instance, Simpson
              oscillates, paradoxically, between celebrity, perpetrator (of a double homicide), and victim (of endemic
              police racism). Against this cultural backdrop, Delage probes the criminal trial of the four white Los
              Angeles police officers who were fortuitously filmed by an amateur videographer as they surrounded and
              furiously beat African-American motorist Rodney King following a high-speed chase on a California
              freeway. But what do these images show? Did the twelve jurors in court (not to mention the millions of
              citizens across the US who watched the televised proceedings as jurors in the court of public opinion)
              witness a racially motivated, morally abhorrent exercise of excessive state violence, or the professional
              ‘elevation’ and ‘de-elevation’ of force based on established norms of police training?
            

          
        


        
          	
            
              In drawing out the unprecedented challenges presented by the spectacle of ‘trial-by-image’ in the age of
              digital mass media, Delage raises difficult practical and ethical questions regarding the search for
              truth in contemporary, image-saturated courtrooms. How should trial lawyers go about the business of
              examining and cross-examining visual images along with the narratives strategically devised to amplify
              their putative truths? In its reflexive framing of the law’s various accounts of alleged racial violence
              against Rodney King, this final chapter underscores how visual literacy (or its absence) affects the
              development and outcome of legal conflicts in contemporary society. In so doing, it also highlights a
              broader claim of this volume, namely: that literacy or its absence in any discrete expressive mode of
              communication is bound to have significant effects on the adjudicatory process. And so, in the end, we
              re-encounter a theme sounded at the beginning – judgments cannot be adequately understood apart from the
              tools we use to make them.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              I think this summary shows how each of our authors sets out to explore one or more of the plurality of
              worlds generated by a plurality of expressive modalities. The claim of this book is that attending to
              these constructs expands the archive of legal knowledge as well as the repertoire of legal interpretive
              and administrative or institutional practices, nurturing what we are calling synaesthetic jurisprudence.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Improving our literacy in different expressive modalities helps us to recognize what is being claimed and
              how. This increased awareness also allows us to provide a better response to the Foucauldian question
              concerning how power circulates in society. When we are able to identify which form of knowledge, in which mode of expression, is being privileged over others under a given set
              of circumstances, we are also able to say which discursive community is being elevated over others. For
              the very act of privileging a particular way of knowing correlatively privileges the discrete community
              with which that knowledge is associated (Kahan 2009). At the same time, empowering particular modes of
              knowing also elevates implicit assumptions and hidden values. To the extent they remain veiled, covert
              forms of empowerment impair the deliberative process in which ideas and preferences compete for social
              and political ascendancy in the larger contest for knowledge and power in the community at large.
            

          
        


        
          	
            
              And so aesthetic clarity prepares the field of judgment. In democratic societies, where transparency in
              the deliberation process is deemed a virtue, literacy is a valuable cultural asset.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Yes, but this volume also addresses a further ambition, namely: to go beyond simply fostering greater
              literacy in the various expressive media that make up the social imaginary, including the domains of law
              and politics, to open up the question of justice itself
            

          
        


        
          	
            
              [R]
            

          

          	
            
              I agree. Sharpening our aesthetic capacities should work hand in hand with deepening our ethical
              capacities – the possibility of our making judgments that are capaciously just under conditions of
              radical plurality.
            

          
        

      
    


    
      CONCLUSION
    


    
      
        
        
      

      
        
          	
            
              [R]
            

          

          	
            
              So how should we conclude these introductory thoughts?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Well, for one thing, if the loss of foundations and the rise of radical pluralism and incommensurability
              during the twentieth century constitute, as we have been suggesting, the unavoidable context in which
              legal and political choices are to be made, then the emergence of synaesthetic jurisprudence makes sense.
              Synaesthetic jurisprudence will not mandate specific choices in the ongoing search for right or just
              outcomes in particular legal or political conflicts, but insofar as it recognizes the need to “read
              across difference” it affords us the type of open orientation that may best equip us to undertake that
              search.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Yes. The challenge is how to proceed in the absence of stable meta-narratives. Under such conditions the
              specter of legitimation crisis hovers close by. How do we negotiate a path between the opposing threats
              of illiberalism (whether in the form of Schmitt’s decisionism or Nietzsche’s will to power) on the one
              hand, and an incoherent, unsustainable relativism on the other?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              And beyond working out what such a path might look like, it seems equally important to ask, what are the
              subjective capacities needed for us to remain on that path? What is it that sustains us in the give and
              take of dialogic process, or any collaboration in the performance of meaning, whatever its expressive
              mediation?
            

          
        


        
          	
            
              [R]
            

          

          	
            
              What challenging questions! At first blush, one might respond by exploring the various ways in which
              particular passions, desires, and emotions propel—and perhaps bind us to—the different meanings that the
              discrete logics of multiple modes of communication express. But I suspect there is also a deeper
              dimension here, the matter of accounting for the invisible social bond that holds us together.
            

          
        


        
          	
            
              Might we speak of some originary, unitary force that binds us like
              refracted rays of light whose distinctive hues are preserved while held in spectral unity? Is this the
              binding power that mysteriously echoes in the ancient and recurrent term “Eros”?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Perhaps the core normative idea is that the very act of communicating presupposes a capacity and
              willingness to be present with, and receptive to difference.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              This may well be the most fundamental ethical premise one could imagine.
            

          
        


        
          	
            
              Writing, conversation, legal argumentation, the act of persuasion, and of expressive communication as a
              whole all presuppose a desire to share a certain urgency within a given historical context, together with
              the concomitant belief that others want to know, and can at least to some extent enter into an otherness
              for the sake of some shared meaning.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              The very act of “entering into” is the ethical key—even if full understanding is lacking, or impossible.
              And regardless of agreement or disagreement, which are ancillary.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              As Richard Schechner puts it, we recover ourselves by going out of ourselves in our meeting with others
              (Schechner 1985: 112). Such a capacious dialogic attunement to harmony and difference allows us to
              sustain a robust pluralism. Which means it serves society as a stable platform for freedom.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Yes, I think that’s right. But I’d also say the type of freedom authentic attunement makes available is
              larger still. As Levinas has said, “To approach the Other in conversation is to be welcome to his
              expression, in which at each instant he overflows the idea a thought would carry from it. It is to
              receive from the Other what is beyond the capacity of the I” (Levinas 1969: 51).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              These are beautiful and profound words. I think it is this kind of attunement to otherness that we
              encounter in time-transcending forms of art, such as the endlessly rich humanism of Shakespeare (Dawson
              2014).
            

          
        


        
          	
            
              Perhaps attunement of this sort is capacious enough for us to imagine how Josh Oppenheimer could befriend
              someone like Anwar Congo, a perpetrator of genocide—acts of killing that Oppenheimer repudiates with
              every moral fiber in his being.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Attunement capable of reaching that far across otherness allows us to enter realms that are likely to
              feel alien and sometimes repellant, like Congo’s perverse imagination—replete with wild fantasies and
              self-exonerating rationalizations—while still being able to recognize him as human, a member of a shared
              cultural community whose stories, images, and affects link us together.
            

          
        


        
          	
            
              Perhaps it is this spirit of attunement that also allows us to understand a man like Adi, the protagonist
              in “The Look of Silence,” who confronts the violent perpetrators, whether government officials or members
              of the powerful para-military shadow government, who live all around him in contemporary Indonesia,
              perhaps including those who ordered the violent death of Adi’s own brother.
            

          
        


        
          	
            
              Indeed, perhaps Adi, who literally adjusts the lenses of the perpetrators so that they may better see,
              models this capacity to be present with them, even as he holds true to an ethical compass that gauges the
              horror of their acts.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Might this suggest an ethical substrate within which the disparate elements of radical pluralism flow? A
              larger source that contains disparity … How about agapé?
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Levinas invites us not to be afraid to use that word, to “say this quite plainly, what is truly human is
              love … even with everything that burdens love, or … responsibility is actually love” (Levinas 2001: 143).
            

          
        


        
          	
            
              [R]
            

          

          	
            
              The capacity to love, which is but another way to describe the capacity to understand, to listen and
              watch across vast differences within the plenitude of human nature.
            

          
        


        
          	
            
              If we were to agree with Plato and Freud that eros is a natural force in the human world, that
              would place an interesting spin on how we might humanize, for political purposes, affect—the intensity
              fields that swirl around and within us. Perhaps this converges with the approach to affect that Martha
              Nussbaum has recently taken up (Nussbaum 2013), not to mention Hardt and Negri in Commonwealth
              (Hardt and Negri 2009).
            

          
        


        
          	
            
              [D]
            

          

          	
            
              Generosity towards the other. Radical pluralism and incommensurability—sustained not necessarily by
              agreement, which may be impossible, but by a willing engagement with difference, based on a deeper sense
              of shared humanity. And I would hope, a movement across difference beyond the human, based perhaps on a
              deeper sharing of the conditions of life and our interdependencies, including ones that we have not yet
              identified.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              That may well be an important part of the ethical meaning of Oppenheimer’s film work, the ethical
              symbolism that his stories allegorically perform. Such generosity of heart and mind would certainly allow
              the give and take of persuasion to flourish, the kind of collective negotiation of mutually sustainable
              worlds of meaning that is necessary for a robust and just coexistence.
            

          
        


        
          	
            
              [D]
            

          

          	
            
              This suggests a more vibrant, receptive-expressive space where solicitude for each other calls forth rich
              multimodal articulations of our different experiences of the world.
            

          
        


        
          	
            
              [R]
            

          

          	
            
              Reflecting the way the members of a community actively engage in the quest for unity amidst diversity,
              how each may seek to persuade the other about what is best or just, or worth pursuing as the most
              meaningful or valuable kind of life we can think of, the kind of life that makes the reality of being
              human strike us anew as the miraculous gift that it is.
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      Justice
    


    
      Klimt’s Jurisprudence—Sovereign
      Violence and the Rule of Law
    


    
      DESMOND MANDERSON
    


    
      INTRODUCTION
    


    
      There is something uncanny and prophetic about painter Karl Klimt’s lost masterpiece. Jurisprudence, a
      suffering naked man surrounded by eyes, eerily captures the relationship between “sovereignty and bare life” that
      Agamben argues was re-forged and refined across the twentieth century—a particular construction of legality that
      grants to executive power an uncanny freedom of action, and in the process both dominates and shapes the bodily
      experience of human beings subject to it. Klimt’s image might perhaps be regarded as the very first, and perhaps
      still among the most comprehensive representations of this abject modern figure.
    


    
      But how can a painting which no longer exists, by an artist long since dead, be “about” a book by Agamben written
      in 1998? One answer lies in the social and legal landscape already emerging in 1903. The seeds of Agamben’s
      analysis of the relationship between sovereignty and law are to be found in the work of earlier writers such as
      Carl Schmitt (2005) and Walter Benjamin (2007), much closer to Klimt’s time and place. More than this historical
      connection, the meaning of a work of art is a function not just of the artist’s intention but of the richness of
      quotation and cultural resonance that grows up about it (Bal 1999: 1–23). Art does not lose currency in changed
      social contexts, but accumulates it, like a snowball tumbling down a hill. For those of us trained in
      jurisprudence, this will not seem so strange. It is the central predicate of legal judgment (Dworkin 1985). A
      decision is not settled when it is first expressed: the full extent of its implications unfold and ramify over
      many years. Thus this chapter, in its exploration of an emerging theme of justice, attempts to draw out the full
      implications of Klimt’s compelling image by reference to the cultural and legal forces in circulation at the
      time, and by reference to how they have unfolded in the hundred years since.
    


    
      Klimt, however, does not merely exemplify the force field of jurisprudential violence laid plain by Agamben; he
      complicates and interrogates it. In this chapter I first introduce the basic themes and background of the
      picture, highlighting the inadequacies of a merely iconographic reading. After that, I offer alternative
      interpretations of the image and particularly of the naked man at its heart. I first interpret the picture
      through one of the most important cultural events that took place in Vienna while Klimt was working on Jurisprudence—the first German production of the Oresteia. This reading
      highlights Klimt’s critique of legal formalism, and closely connects it to the concept of homo sacer. I
      then develop a very different understanding of bare life via Freud’s Interpretation of Dreams—published,
      once again, at the very same time that Klimt was thinking about Jurisprudence.
    


    
      The two readings I propose hover in an uneasy relationship. They draw our attention to a tension within Agamben’s
      relationship between sovereign power and law—one, sovereignty’s conversion of human beings into legal
      objects; the other, the psychic life of the legal subject. The possibility of a third reading,
      critical or inter-subjective, sheds new light on some of the puzzles and anomalies in Klimt’s complex painting.
      If homo sacer illustrates the vulnerability of human life to the “force of law”—the figure of the
      sovereign being both a creature of the law and exterior to it—it also testifies to its resistance to that force
      and to our responsibility with respect to it. These three readings—the objective, the subjective, and the
      critical—develop three understandings of the relationship between the sacred man and the law. This relationship
      is of increasing importance in a world in which the power of the sovereign state to protect itself seems
      increasingly to justify all manner of actions in the name of the law, and yet to undermine it.
    


    
      BEYOND KARL KRAUS
    


    
      Gustav Klimt was Lord of the Ring—the Ringstrasse that is, home and monument to bourgeois Austrian
      legality (see Schorske 1980). In 1894, sustained by a well-burnished respectability, he was commissioned to
      produce three paintings for the ceiling of the Great Hall of the University of Vienna. They were to represent the
      Faculties of Philosophy, Medicine, and Jurisprudence (Klimt 1903–1907, 1899–1907, 1898–1907; see also Novotny and
      Dobai 1968; Whitford 1990). It was to be an ode to the spirit of enlightenment. But by the time he came to
      fulfill the commission, Klimt had changed, artistically and intellectually. In 1900 and 1901, his first two
      paintings, Philosophy and Medicine, were excoriated (Schorske 1980: 231–243). Philosophy
      showed “unclear ideas through unclear forms,” (in Whitford 1990: 50) darkness and fog abounding; Medicine
      showed not the science of healing but bodies in pain and ecstasy, death, sex and life writhing across the canvas
      (Marlowe-Storkovich 2003). Reason and science are in each case subjugated to primal forces. Questions were asked
      in Parliament; petitions were raised against the works; the ministry was pressured to withdraw the commission;
      the university’s new chair of aesthetics famously declared “We are not opposed to nakedness or to the freedom of
      art, but we are opposed to ugly art” (Schorske 1980: 235–239). In 1901, when Klimt began work on
      Jurisprudence (Figure 1.1) he knew what to expect
      (Schorske 1980: 246–247). Although there are clear thematic connections between it and the earlier pictures, it
      was already apparent that the canvases would never be hung as originally planned. In style, palette, and texture,
      the treatment of the final picture marks more of a rupture with the other two than their continuation. The canvas
      was not designed with a ceiling, or with its companions, in mind. When it was first exhibited, as part of the
      Secession exhibition of 1903, Karl Kraus, Vienna’s most prominent critic, dismissed it as bringing the grandeur
      of law into disrepute. The viewer might respond to the work, he suggested, with “ridicule or pity” as the mood
      took them (Kraus 1903).
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      FIGURE 1.1 Gustav Klimt, Jurisprudence (University painting
      for the University of Vienna, 1903; destroyed by fire, 1945). Source: Leopold Museum, Vienna.
    


    
      Klimt had committed the unpardonable sin of turning his back on conventional wisdom. The painting was not called
      Recht or Rechtswissenschaft or Gerechtigkeit. No mystery there; Jurisprudenz was what
      he had been commissioned to depict—the proper name of the oldest Faculty in the second-oldest university in the
      German-speaking world (Minkkinen 1999: 183). But a “Faculty of Jurisprudence”
      stakes a claim to treat law as a coherent object of study. In the civil law tradition, die Jurisprudenz, la
      jurisprudence, connects philosophy to practical wisdom through an underlying logic. Klimt sought to
      illuminate a relationship between theory and practice—precisely a “jurisprudence”—radically different from this
      self-image. He paints a portal into the faculty. We are allowed to furtively peer through the keyhole into the
      inner recesses of the law, but the scene we glimpse there is visceral and disturbing. No wonder they hated it.
      Bitter recriminations followed. The Faculty Paintings were never displayed at the university, let alone installed in the Great Hall. Klimt returned the commission and refused to hand over
      the paintings. They were sold to the Lederer family at the end of the First World War, only to be “Aryanized” by
      the Nazis after the Anschluss. In 1943, they were removed for safe-keeping to a castle in lower Austria.
      There, they sat out the war, only to be destroyed in a fire, along with about seventy works by Klimt and others
      (Nebehay 1994: 76–77; Whitford 1990: 62).
    


    
      Jurisprudence no longer exists. We have nothing except a few brief descriptions of it and a
      black-and-white reproduction. The one thing we cannot do any more is simply look at the work, since before
      it we are all now color blind. Its monochrome drabness immediately suggests black-letter law and gray-haired
      lawyers. But this only serves to persuade us that reading a work of art—any work of art—requires the exercise of
      the imagination. The original experience of looking at Klimt’s canvas was not dull but shocking. The vast canvas,
      over 4 meters high, was dominated by the use of only three strong colors—black, gold, and red (Whitford 1990:
      61). The swirling Furies have red hair; the currents that flow around them and give the picture a sense of giddy
      movement are black; gold illuminates the three goddesses that stand in the background. The creature in the middle
      is red.
    


    
      It is worth beginning with Karl Kraus, not only because he was so prominent in Viennese critical and cultural
      circles at the time, but because his analysis of Jurisprudence is the fullest contemporary discussion of
      it we have. Writing in Die Fackel, Kraus treated Klimt’s tonal “symphony” as a kind of visual slander—the
      scurrilous appropriation of a combination of colors “strictly frowned upon by the Austrian authorities” (Kraus
      1903). By adopting the three colors of the imperial coat of arms, Klimt equates law with the power of the state,
      and implies that its trappings of patriotism and nobility only disguise its underlying violence. Throughout
      Europe, the judiciary almost always wore crimson robes and hats; in that way too red and black signify judicial
      authority, violence, and power.
    


    
      In the distance, among the clouds, Klimt shows three conventional allegorical figures: Nuda Veritas, the
      naked truth (see Klimt 1899; Schorske 1978); Justicia in the middle; Lex cradling the word of the
      law, literally. They appear totemic, static, indurate. Beneath this celestial frieze, a scene of submarine horror
      unfolds. The three Furies are animated by swirling black lines that suggest the currents of a fast-flowing river
      or ocean (see e.g., Klimt 1898). Yet in the midst of this turbulence, two figures are locked together in an
      eternal embrace: an abject everyman with head bowed, and a monster. The association between Hobbes’ Leviathan
      (1968; Minkkinen 1999: 184) and the state springs to mind, but Leviathan was a dragon or sea-serpent, or more
      generally a whale.1 No, Klimt
      has drawn a Kraken, the giant octopus of northern legend (e.g., Bergen 1753; Tennyson 1830). The German word for
      octopus is Krake, but the older word polyp conjured more sinister resonances. The term was commonly
      used as a metaphor for the state and its agents—tentacular, dark-lurking, “blood-sucking,” furtively deploying
      its many limbs in all directions.2 In Klimt’s Vienna, to put it bluntly, polyp was slang for a policeman: the long arm of
      the law. As Kraus puts it, the artist is “getting away with a painted insult” (Kraus 1903; Nebehay 1994: 74). An
      image is also a text, and here a verbal pun—polyp/polizei—has been literalized visually, or visualized
      literally.
    


    
      Kraus complains that while “at the beginning of the twentieth century … no symbol can reveal relations that are
      richer than that of jurisprudence,” Klimt has merely equated law with punishment, smuggling in veiled insults to
      the imperial family, the judiciary, and the police along the way. Iconography—reading the image “for what it is
      not,” as Norman Bryson put it turns the image into a textual element (1983; see
      Bal 1991, chapter 1 and 177–189). Even Kraus’ interpretation of Klimt’s colors relies not so much on a keen eye
      as a sharp tongue (see Timms 1986). The colors themselves are not replicated by Klimt—the “gold” on the imperial
      flag was not, we can be sure, Klimt’s gold—but only their names. Kraus uses the same words to describe
      different sensory phenomena and then connects their connotations. Through this chain of extended signification,
      imperial honor becomes tainted with blood lust. But Kraus fails to see how his textual approach actually invites
      a broader linguistic point. Klimt’s wordplay is paralleled in the structure of the picture, in which Latinate
      virtues—lex, abstract and remote—are contrasted with everyday speech. Hifalutin legal language, Klimt
      implies, is a facade. Down in the slangy streets, some poor sap is having the life sucked out of them by the
      fuzz, much to the delight of a bunch of harpies. Slang, translated into images, is the secret code that slips
      past the censors and the cops.
    


    
      But this semantic analysis cannot come to terms with the dynamic complexity of Klimt’s image—its style,
      composition, erotics, affect, and “mysterious atmospheric depth” (Schorske 1980: 273). For Carl Schorske,
      Jurisprudence marks a turning-point in Klimt’s career. He reads it as the last gasp of a wounded
      narcissism: a self-portrait of the artist as martyr (Schorske 1982: 44–45; see Kann 1981: 179).3 Certainly a radical shift took place in
      the years following Klimt’s original 1898 composition study for the painting. In that version, an all-powerful
      Justice wields a mighty sword to slay her tentacular enemies (Klimt 1897–1898; Novotny and Dobai 1968: cat. 86).
      By 1902, a revised composition sketch reflects Klimt’s radical rethinking. Justice has retreated and now the
      hideous sea monster holds center stage (Strobl 1980: No.l 942).4 Abject and naked, the central figure, who has no place in the
      mythopoetics of the earlier sketch, elicits our attention and our sympathy. For centuries, the figure of justice
      had been idealized, and the state legitimated as its embodiment. Klimt produces something quite different: law
      from the point of view of its victims.
    


    
      According to Schorske, Jurisprudence was Klimt’s parting shot. Thereafter, he retreated from the real
      world to “an ornamental two-dimensionality, itself an index of utopian complacency.” “Wherever European artists
      made the difficult attempt to grapple with an existing order,” writes Schorske, “as they so often did in the
      nineteenth century, social realism emerged as a dominant literary mode” (1980: 273–279). He is not alone in
      making this argument. Kraus condemned Klimt as a mere aesthete. The architect Adolf Loos accused Klimt and the
      Secession of applying “a layer of whitewash … in collusion with a reactionary order of state” (Hofmann 1972: 9;
      see also Timms: 3–17; Loos 1982, 1998). But utopia is not a denial of politics; it is an expression of it. Thomas
      More did not write the original Utopia (1965) as a “retreat” from the world. He wrote it as a
      critique. Both utopian and dystopian texts have performed that function ever since. Indeed if the reputation of
      utopianism has been tarnished over the past century, it is on account of its political zeal rather than any
      complacency (Kateb 1972; Mannheim 2013).
    


    
      Furthermore, and Schorske to the contrary, there is nothing real about realism (Bal 1990). Modernism was
      determined to reject the pseudo-realism of mimesis (Gay 2010; Manderson 2012: 23–26; Burrow 2000). Abstraction
      for example, recognized the reality of paint and the actual “two-dimensionality” of the canvas far more honestly
      than the trompe l’oeil of perspective and figurative art (Bal 1990, 1999). Modernism took as its point of
      departure the gap between the world and our representations of it. That has been the starting point of every
      social critique since (Burrow 2000: 235–238). Certainly, Klimt’s Faculty Paintings reject art’s arrogant
      claims to objectivity and realism—just as they reject the arrogant claims of
      philosophy, medicine, and jurisprudence. That is not an apolitical position; far from it.
    


    
      So Klimt’s Jurisprudence shows how ornament and style can be incorporated as critique. The
      aesthetic dimension of law—its gilded forms and abstract reasons—is juxtaposed against the lonely figure with
      heavy irony. This makes Jurisprudence very different from its sister-works. Both Philosophy and
      Medicine evoke ethereal spaces with soft lines and flowing contours. Obscurity and uncertainty are their
      subject and their form. Klimt showed what these disciplines, for all their claims to scientific precision, could
      not cure, could not understand, and could not perhaps even see. Jurisprudence takes the opposite tack. Its
      subject and its form focus on clarity and definition. The lines are etched with greater force, and the figures
      more sharply demarcated. The geometric designs in the background, the swooping curves of the women’s hair, and
      the circles that stud the sea creature create two-dimensional shapes rather than three-dimensional volumes. In
      all these ways, Klimt conveys the rigidity and force of law. If Klimt attacked the disciplines of philosophy and
      medicine by portraying what their arrogant claims to sovereignty could never reach, Jurisprudence took the
      reach of law’s sovereignty very seriously indeed. There are obvious connections between Klimt’s portal to the law
      and the gatekeeper who stands “before the law” in Franz Kafka’s parable (1953: 173–175; Minkkinen 1994). But the
      “inside” of the law, which is forever hidden from Kafka’s “countryman,” is pitilessly exposed by Klimt. The
      Kafkaesque might have looked something like the other Faculty Paintings—tableaus of misty mystery. But
      Jurisprudence treads a different path. It does not minimize law’s pretensions to total knowledge, but
      shows instead its effects on human bodies. Klimt does not suggest that the law fails too often, but that it
      succeeds too well.
    


    
      AGAINST ORESTEIA
    


    
      Jurisprudence developed this critique in dialogue with one of the richest dramatic works ever written
      about law—Aeschylus’ Oresteia, a trilogy first performed in Athens in 458 B.C.E.5 The influence of Greek tragedy on nineteenth-century
      Germanic culture—on Richard Wagner for example (Ewans 1982), and later on Sigmund Freud—cannot be overstated.
      Constructed from 1893 to 1902, a monumental statue of Pallas Athene (the key figure in Oresteia) stands
      guard outside the Austrian Parliament. Yet the first complete German language performance of the trilogy did not
      take place until the end of 1900. Berlin and Vienna both put on performances based on the same new translation
      within weeks of one another (Aeschylus 1900; Hardwick 2011; Macintosh 2004: 366–368; Schlenther 1900). The modern
      approach of the Austrian production at the Burgtheater was particularly influential (Mikhalis; Hardwick
      2011; Neue Freie Presse 1900: 1–2).6 There are enough internal references within Klimt’s image to be confident that he saw it. The
      play is said to tell the story of Athens’ transition from a primitive vendetta culture, represented by the
      Erinyes—the Furies—to the founding of the Areopagus, the development of independent courts, and something like
      the rule of law. In the first play, Agamemnon, the Chorus insists on unquestioning obedience to two laws.
      Zeus’ infallible law that wisdom comes only through suffering (A 177–78) is one; the lex talionis is the
      other. “Blood grudge for blood grudge, blood let for blood let,” they intone. “He who has wrought, shall pay;
      that is law” (A 1564). The Furies are the bailiffs of this law. In return for fair winds when his fleet
      set sail for Troy, King Agamemnon sacrificed his own daughter Iphigenia. For this shocking and callous act, his
      wife Clytemnestra plots a terrible vengeance. On his victorious return from the war, she tangles him in a net and
      stabs him to death. In The Libation Bearers, their son Orestes exacts
      retribution on his mother. Now the Furies, mere metaphors and allusions in the earlier plays, take visible form.
      Clytemnestra demands that they revenge her death, as Orestes avenged Agamemnon’s, and Clytemnestra,
      Iphigenia’s.
    


    
      “In return for hostile words, let hostile words be paid!” —
    


    
      in exacting what is due, Justice shouts that aloud,
    


    
      and “In return for bloody blow, let bloody blow repay!”
    


    
      “For the doer, suffering” is a saying three times old. (L 310–3)
    


    
      The Furies pursue Orestes. “They come like gorgons, they wear robes of black, and they are wreathed in a tangle
      of snakes. I can no longer stay … These are no fancies of affliction! They are clear, real, and here; the
      bloodhounds of my mother’s hate” (L 1048–54).
    


    
      In Eumenides, the final play, Orestes seeks Apollo’s protection, and Pallas Athene is called upon to
      arbitrate between the claims of Apollo and the Furies. She breaks the cycle of vengeance, acquitting Orestes and
      insisting that justice does not condemn us to eternal repetition. She designs the Areopagus to include the
      participation of Athenian citizens, and shifts its focus from tribe to city, and from honor to welfare. The
      Erinyes are renamed Eumenides, “kindly” or “awesome” ones. They cede part of their vengeful role and become the
      guardians of creation—of fertility, productivity, and the land—before being led “deep in the earth’s primeval
      hidden places,” there to “keep holy silence” for all time. Guided by Athene’s wisdom, and with feeling put to
      sleep, the rule of law begins.
    


    
      But in Klimt’s Jurisprudence something has gone wrong. The Furies have just woken up and circle around a
      figure that might be Orestes. In the distance, the virtues that might, in their splendour and association, be
      called Apollonian, appear powerless to intervene. Schorske concludes that Klimt re-runs the drama; only this
      time, the Furies win. Law is still governed by vengeance, reason stands far off, and Athene is “simply absent”
      (Schorske 1980: 251). This is only half-right. Although the figures of legitimacy are distant and static, this
      should not be taken to imply impotence. On the contrary, law’s legitimacy relies on its removal from the
      day-to-day violence that enforces it. Law’s ornamental trappings are a mantle that protects the legal system,
      keeping its hands clean but complicit in its excesses. In Klimt’s rendition, Truth holds no mirror7; Justice has a sword but no scales (see
      De Ville 2011: 346). The gilded forces of legal order—the word of the law, the beauty of truth, the majesty of
      justice—have not been sent packing by the passions. They stand and watch; they give it the thumbs up.
    


    
      This is not just autobiography. Jurisprudence is, well, jurisprudence. Vienna, as Kraus would famously
      remark in 1914, was “an experimental laboratory for the end of the world” (Timms 1986: 10). Klimt’s painting
      reflects critical features of his legal culture as well as our own—the ascendancy of legal positivism, on the one
      hand, and the critique of legal reason on the other (Burrow 2000; Dyzenhaus 2006, 1998; Manderson 2012: 25–51).
      These two forces were already on a collision course that would shake the twentieth century. In Austria, the
      Allgemeines bürgerliches Gesetzbuch (ABGB) had been promulgated in 1811, but Pandectism across the
      continent led to an approach to law that was increasingly systematic, metaphysical, and abstract. The German
      civil code, the Bürgerliches Gesetzbuch or BGB—widely perceived as the most ambitious and
      influential product, indeed the apotheosis, of “legal science”—came into effect on January 1, 1900
      (Berkowitz 2006). In due course, Hans Kelsen would give this science its most uncompromising theoretical
      justification. In 1901 he was only a law student; in the Faculty of Jurisprudence at the University of Vienna
      (Dyzenhaus 1998; Kelsen 1967). Carl Schmitt’s mature work (e.g., 2005, 2008) also dates from the inter-war years,
      although his early monograph on decisionism appeared before the start of the
      Great War (1969; see Kennedy 2004). He argued there that within every moment of legal judgment lay a fundamental
      indeterminacy which could not be controlled by rules. It would not strain matters too much to read Klimt’s
      Jurisprudence in this light. The Furies of arbitrary power engulf the solitary figure, while rule-bound
      legality stands idly by. Klimt chastises pompous legality for the forces it could not control; and popular
      legality for the violence it unleashed. The question of the balance of these forces was already an important one
      at the turn of the century, though its most important theoretical exposition was yet to come (see Schorske 1961,
      1973). Klimt prefigures Schmitt’s ridicule of the impotence of Kelsen’s “legal science.” But he also prefigures
      Kelsen’s warning (1934) as to the dire consequences of Schmitt’s “political theology” (2005). Can one take both
      sides to task? Certainly one can if, like Klimt’s abject man, one suffers from the aloofness of one and the
      violence of the other, adding the insult of one to the injury of the other.
    


    
      Giorgio Agamben (1998, 2005) elaborates the contemporary understanding of sovereignty, as the id of law,
      we might say, the moment where the legal rules break down and the power of the executive to enforce its will
      proves unstoppable. He traces its origins from Roman law to the concentration camps of the twentieth century,
      glossing Schmitt’s observation that “sovereign is he who decides on the exception” (2005: 7). The sovereign
      declares as a conclusory fact that this or that person or group or race or class are outside all legal
      protection. His is the power to declare an exception or an emergency to which the rules no longer apply. Now
      Schmitt’s initial insight was that all legal circumstances contain some unique kernel, some element of
      difference and exceptionality, which might let this anomic genie out of the bottle. There is therefore an
      intrinsic, albeit paradoxical, relationship between legal rules and rule-less sovereignty. Homo sacer is
      the figure formed by this power—he could be any one of us, reduced to a pure animal existence without political
      status, legal identity, or recourse. As Agamben explains, “bare life” is “included” in the legal order only “by
      exclusion” (1998: 65). To take another instance, one might say that, like the outlaw or werewolf of the
      Middle Ages, he is subject neither to legal norms nor religious rites; neither is the state subject to them with
      respect to him. He is outcast from law by law. This intertwined logic of absolute sovereignty cast its longest,
      darkest shadow over Europe under the Third Reich, where the forces of legal order were complicit in the
      extermination of many millions of human beings, stripped of all belonging and exposed to the sadistic pleasure of
      the furies. The extermination of the Jews was “neither capital punishment nor a sacrifice, but simply the
      actualization of a mere ‘capacity to be killed’ inherent in the [factual] condition of the Jew as such” (Agamben
      1998: 114–115). Their death was not, strictly speaking, a punishment, but only the outcome of a factual
      determination to which law was utterly indifferent.
    


    
      But this is just the terrain on which Klimt and Agamben meet. The Third Reich did not come from nowhere. The
      British had already constructed “concentration camps,” so-called, during the Boer War, which began in 1899 and
      claimed 9,000 lives. In some ways the war was quickly won; but Boer commandos continued to mount a
      successful guerrilla operation in the countryside. In 1900, to cut off their supply lines, the British Army
      interned well over 100,000 civilians, mainly women and children. Within a year, nearly 30,000 had died from
      disease and starvation. After Emily Hobhouse exposed these atrocious conditions, the British Government was
      forced to appoint a Commission which investigated the concentration camps in the second half of 1901 (1901; see
      also Agamben 1998: 166–180; Judd and Surridge 2013; Pakenham 1997; Seibold 2011). The Boer War was the most important topic of Austro-Hungarian foreign policy that year. During 1900 and
      1901, anti-British sentiment in Germany and Austria ran high. There was uproar in the press, and in the Austrian
      Parliament (Bridge 1972: 247–248). The Emperor stood by his British cousins. Perhaps he had an eye on the German
      Empire’s own “exception” in southern Africa. Only a couple of years later, the Herero people of German South-West
      Africa were driven into the Namib desert by General von Trotha, and prevented from leaving: hounded “like a
      wounded beast,” reported the German general staff, “until finally he became a victim of his own environment”
      (Bley 1996: 162). Up to 100,000 died of starvation and thirst, the rest reduced to slavery. It was the first
      attempted genocide of the twentieth century (Whitaker 1985).
    


    
      The violence that sovereign power would unleash could not have been imagined by Klimt or his viewers. But it had
      its roots in the legal context that was already taking shape. Klimt seems to have captured with uncanny
      prescience the danse macabre between its component parts—“the tinsel of legal form” whose hands are tied,
      the tentacular state whose arms are long, the rabid furies of sovereign power, and in the middle, homo
      sacer, a “bare life” abandoned to its fate like a wounded beast (Figure 4). If, as Agamben argues,
      sovereignty exists precisely by virtue of its capacity to constitute and exploit bare life, then homo
      sacer is produced by the exercise of that sovereign power. There is a strange symmetry between them; on one
      side a power that exposes all men to the exteriority of the law, and on the other a vulnerability so absolute
      that any man might freely exert sovereignty over them: a prison guard, a bureaucrat, or even another internee.
      The sovereign is a beast, it is said, just as the outlaw is nothing but an animal (Agamben 1998; Manderson 2003);
      both are included by jurisprudence only by being excluded from it (Agamben 1998: 28; Derrida 2009). Both
      exist outside the governance of law.
    


    
      This is exactly the relationship at the heart of Klimt’s Jurisprudence—a sovereign power beyond juridical
      control, and a bare life beneath it, circling one another. What shape does this sovereignty take? It is a torus,
      a circular body which encloses empty space, generating but never entering the anomic field. That is the shape of
      Klimt’s Kraken—neither polyp nor homo actually touch one another, though no doubt a magnetic force
      holds them in place. Klimt portrays “the force of simultaneous attraction and repulsion that ties together the
      two poles of the sovereign exception: bare life and power, homo sacer and the sovereign” (Agamben 1998:
      110). The bareness of life, “which is invoked today as an absolutely fundamental right in opposition to sovereign
      power, in fact originally expresses precisely both life’s subjection to a power over death and life’s irreparable
      exposure in the relation of abandonment” (Agamben 1998: 83). The sovereign needs bare life and bare life cannot
      evade it; legality hovers in suspended animation in the clouds.
    


    
      Agamben is not alone in thinking that we are witnessing the normalization of the figure of homo sacer
      along with the endemic practices of sovereign violence that reduce human beings to it. We see it in the
      administration of humanitarian intervention, and in places like Guantanamo Bay and Abu Ghraib (see Greenberg and
      Dratel 2005; Goldstein 2007; Humphreys 2006). We see it in stealth bombings, drones, and targeted assassinations
      authorized by—what?—an executive authority that does not presume to make a legal decision but only to declare
      certain facts. We see it in internment of refugees and displaced persons (e.g., Manderson 2013a, b). In
      Australia, a person who wishes to claim protection to which they are legally entitled is automatically stripped
      of those self-same rights, prevented from accessing them, or accessing knowledge of them, or even accessing
      information about the denial of them. By law this doesn’t happen in Australia; since May 2013 the whole continental mainland has been legally removed from Australian territory for the
      purposes of immigration (Migration Amendment Act 2013). The whole of Australia, Agamben would say, is only
      included in the law to the extent that it has been excluded from it. Sovereign power is then free to unleash its
      inner fury. This structure of excision and exception, “black holes,” secret violence and active surveillance,
      seems increasingly invasive of our physical existence.
    


    
      Look at the pre-eminent role of eyes and vision in Klimt’s painting. The Furies stare wildly; the Virtues look
      into the distance. There are further small figures behind the Furies, all watching on inquisitively. The circles
      and spots that form the cloak of the law, and splatter truth and justice—they too resemble pupils in a glaucous
      jelly. Above all, look at the Kraken. Its single eye—clearly marked in Klimt’s revised composition sketch—stares
      fixedly ahead. But its arms and body are covered in thousands more eyes, emphasizing the idea of the state as an
      organ of unblinking surveillance. The image is not new. Legal emblems depicting the sovereign wearing a “coat of
      eyes” frequently signified an omniscient power (Goodrich 2014). The “Rainbow Portrait” of Elizabeth I (Oliver
      1600–1602; Figure 1.2) is the best-known example. She wears
      a cloak covered in uncannily realistic eyes and ears, the better to spy on her enemies. One looks from kraken to
      queen and from queen to kraken; but already it is impossible to say which is which.
    


    
      [image: Image]
    


    
      FIGURE 1.2 Isaac Oliver, The Rainbow Portrait (Hatfield
      House, Hertfordshire, 1600). Source: Bridgeman images.
    


    
      WITH FREUD
    


    
      All the same, this reading fails to account for critical characteristics of Klimt’s style and composition. The
      rounded volumes of the central figure give it a powerful embodied reality; but the sacred man is circled by a
      cartoon monster, stylized, flat gorgons, and highly ornamented goddesses. They float in two-dimensional space.
      Those in the foreground are dynamic but spectral; those in the background suggest a monument or a statue. What
      they share is this sense of hovering disembodiment, symbolic rather than real, unanchored in physical space. The
      image transpires in an ether, alien to the logic of perspective, like a painting of angels from the Middle Ages.
      Even the clouds (see Damisch 2002) at upper right, and the unpainted space across the middle, suggest an absolute
      contrast between transcendent forms outside the world, and the immanent body of the naked man, firmly rooted in
      it. They seem to inhabit categorically incommensurable realms. When could they ever meet?
    


    
      Freud knew the answer: in a dream. That’s where reality becomes a representation and representations become real.
      The Interpretation of Dreams, was published in November 1899. The resonances between Klimt’s visual, and
      Freud’s verbal, pre-occupations are well known. Both associate dreaming with eros and Thanatos
      (Frodl and Klimt 1992: 88). And both find in Greek myths the archaic and instinctual undertows of our lives
      (Schorske 1980: 220–221). But in what follows I want for the first time to read Klimt’s work directly in relation
      to Freud’s classic work. Klimt’s painting records a dream, and the dreamer with it and in it, eyes closed,
      drawing our attention inside his unconscious. It is one thing to explain Jurisprudence as an avatar of
      Klimt’s unconscious, as does Schorske (Schorske 1980; see also 1973). It is quite another to explain the
      unconscious as an avatar of jurisprudence.
    


    
      In The Interpretation of Dreams, Freud lays down the law: “The dream is the fulfilment of a wish” (1953:
      103). But we experience “a feeling of repulsion towards this wish. And in consequence of this repulsion the wish
      is unable to gain expression except in a disfigured state” (1953: 120). In order to evade the internal thought
      police, dreams communicate our desires in disguised form. They have a “latent content” (or meaning) that must be
      distorted in order to sneak past the mind’s “censor,” often resorting to puns, proverbs, or colloquialisms to get
      its point across. The connection Freud draws between the governance of the subconscious and legal regulation was
      not a coincidence. Law was explicitly the model for his entire analytical structure.
    


    
      The political writer who has unpleasant truths to tell to those in power finds himself in a like position. If he
      tells everything without reserve, the Government will suppress them … [H]e therefore moderates and disguises the
      expression of his opinions … The detailed correspondence between the phenomena of censorship and the phenomena of
      dream-distortion justifies us in presupposing similar conditions for both. (1953: 51)
    


    
      Freud goes on in thoroughly legalistic terms:
    


    
      We should then assume that in every human being there exist, as the primary cause of dream-formation, two psychic
      forces (tendencies or systems), one of which forms the wish expressed by the dream, while the other exercises a
      censorship over this dream-wish, thereby enforcing on it a distortion … Nothing can reach consciousness from the
      first system which has not first passed the second instance … (1953: 121)
    


    
      Freud’s jurisprudence leads to an amendment of his original law. “The dream is
      the (disguised) fulfillment of a (suppressed, repressed) wish” (1953: 136). Freud provides many examples, from
      the most straightforward (dreams motivated by thirst, or the urge to urinate) to complex dreams employing
      elaborate techniques to encode their meanings—rebuses or picture puzzles, the “condensation” of multiple
      experiences into a single figure, and the “displacement” of central themes (1953: 261–304; 399–402). He might
      have been talking about Jurisprudence. In order to evade government censorship, Klimt disguised his latent
      content by means of extensive wordplay, codes, and metaphor.
    


    
      So Jurisprudence is a dream, and a dream is the fulfillment of a wish. But what wish? Freud struggles to
      explain how anxious or shameful dreams can fulfill a wish when they seem to do the exact opposite. His response
      to these “apparently invincible objections” is not entirely convincing. Most of the time, Freud says, the wish
      being fulfilled in “painful and terrifying dreams” is to prove him wrong. The dream fulfills the wish by not
      fulfilling a wish (1953: 48). But fortunately Freud does not leave it at that: “[D]isagreeable dreams contain, as
      a matter of fact, something which is disagreeable to the second instance [the internal censorship mechanism], but
      which at the same time fulfils a wish of the first instance” (1953: 51). Blondie notwithstanding, dreams are not
      free. The unconscious has an internal revenue service—guilt, shame, and anxiety are the taxes it levies on our
      desires.
    


    
      Jurisprudence in fact illustrates a very common dream that Freud considers at length. He calls it “the
      embarrassment dream of nakedness,” typically staged while figures of authority, or strangers, look on—
    


    
      when one wishes to escape or to hide, and when one feels the strange inhibition of being unable to stir from the
      spot, and of being utterly powerless to alter the painful situation … According to our unconscious purpose, the
      exhibition is to proceed; according to the demands of the censorship, it is to come to an end. (1953: 79–81)
    


    
      Such dreams, for all the discomfort they cause, reveal an underlying desire, which might be termed the desire to
      achieve legal subjectivity: to be seen by the law, to be exhibited before it, not in a partial or abstract way,
      but “as we really are,” in complexity, innocence, pain, and pleasure. The man in Klimt’s painting is old, worn,
      and weary. He is not one of those idealized figures that the legal system constructs or supposes—not the virtuous
      citizen, or bonus pater familias, or the reasonable man. He is a man of everyday feelings, needs, and
      desires. This is literally what he stands for, against the wholly symbolic and abstract forms that encircle him.
      Freud observes that a dream cannot directly express a negation. Instead, elements of form and absurdity critique
      the manifest content of the dream and direct us toward its secret message (1953: 304–307, 341). The form of
      Jurisprudence conveys clarity, force, and separation. But the Kraken strikes a satirical note which made
      Kraus uneasy. The noble figures, immobile and far away, demonstrate their ignorance. The figure of humanity
      yearns for a responsiveness they cannot give him, an understanding they do not possess, an intimacy of which they
      are incapable. Klimt’s dream expresses a desire for recognition.
    


    
      Up close, the “first instance” of desire is found in the dynamic and dangerous movement of the libidinous figures
      that swirl around him. In the distance, the “second instance” of repression looks on, static and authoritative,
      commanding us to stop in the name of the law. Caught in the middle, abjectly exposed to the gaze of
      others, both desire and shame course through the naked man. The censors of the dream-work pervert this desire for
      recognition, but nevertheless hold our feet to the fire, preventing our escape. In Klimt as in Freud, the
      man is unable to move.
    


    
      What is the meaning of the sensation of inhibited movement which so often occurs
      in dreams, and is so closely allied to anxiety? One wants to move, and is unable to stir from the spot; or wants
      to accomplish something, and encounters obstacle after obstacle. (1953: 110–111)
    


    
      The abject man clasps his own hands behind his back. Nothing ties his wrists together, and indeed the
      Kraken’s limbs do not at any point touch him either (a modification of Klimt’s own preliminary sketch). Mieke Bal
      (1991: 167) sees the position of the hands in works of art as forms of visual “speaking.” But in
      Jurisprudence the hands are holding back not reaching out. The goddesses express forbearance or
      disinterest: justice wards us off; law clutches its own word tight. The hands of the Furies do not grab, or
      consume, or entice. They seek their own flesh, each hand caressing only its mate. “Inhibited movement,”
      expressing a frustrated will to communicate, marks not only the abject man but all the hands in the painting.
      There is a complete breakdown of relations, an alienation of its component parts.
    


    
      The same lack of relation characterizes the treatment of eyes which dominates the picture. In Francisco de Goya,
      El tres de mayo de 1808 (1814) shows a complex interplay of eyes. The soldiers who are about to execute
      the young man look at their target but their faces are hidden from us. The witnesses cover their eyes from the
      violence to come; the eyes of the dead are closed. So the former cannot be seen, and the latter cannot look. Only
      the central figure returns the gaze of the firing squad. Jurisprudence presents a very different
      relationship. It shows us every eye except the victim’s. A man stands: head bowed, gaze averted. As
      opposed to Goya, it is the man that turns inward, and everyone else that sees, a classic instance of Freud’s
      shamed visibility. Panu Minkkinen is wrong to conclude, however, that “all eyes are on him: the goddesses,’ the
      Furies’, ours” (1999: 187). Of all those eyes not a single one looks at the central figure.
    


    
      Klimt gives us ideals that do not speak, hands that do not touch, and eyes that do not see.
      The dream expresses and fulfills a wish for recognition and communication. But the eyes do not have it; they look
      the other way. Klimt’s dream represents the experience of a thwarted desire for recognition, a feeling of
      impotence accompanied by only the traces of a lost desire: in the dream-like and innermost posture of the man and
      the libidinous forces of the swirling female figures that surround him, searching for a liberation that cannot be
      consummated.
    


    
      Throughout the twentieth century, the jurisprudence of recognition has taken many forms: philosophies of human
      rights, legal pluralism, legal realism, critical legal studies, feminism, race theory, and post-colonialism, to
      name a few.8 In very different
      ways, they all start from the experiences and needs of human existence and human societies rather than imposing
      idealized forms and normative strictures onto human life. But once again, Klimt’s treatment forcefully suggests
      Agamben’s critique of this rhetoric. Bare life has two faces: the face of bio-political subjection, and the face
      of legal recognition. They are not opposed but mutually implicated. “The spaces, the liberties, and the rights
      won by individuals in their conflicts with central powers always simultaneously prepared a tacit but increasing
      inscription of individuals” lives within the state order, thus offering a new and more dreadful foundation for
      the very sovereign power from which they wanted to liberate themselves (Agamben 1998: 121). In this, he broadly
      follows Foucault’s critique about law’s creeping discipline of bodily existence. Although their approaches are
      quite different and related to distinct projects, both writers conceive of the relationship between power and
      bodies as marking a profound shift towards more intimate and invasive practices
      of administration and governance, as opposed to the periodic and spectacular displays of sovereign power.
      Pierre-Joseph Proudhon observed this change in 1851:
    


    
      To be governed is to be watched, inspected, spied upon, directed, law-driven, numbered, regulated,
      enrolled, indoctrinated, preached at, controlled, checked, estimated, valued, censured, commanded … and to crown
      all, mocked, ridiculed, derided, outraged, dishonored. That is government; that is its justice; that is its
      morality. (1923: 293–294)
    


    
      The promulgation of various rights to life, body, and so on were partial political responses to these
      developments. Agamben (1998: 125) mentions the writ of habeas corpus (1679) (see also Haverkamp and
      Vismann 1997). A legal command is issued to bring before the court not a person or citizen or a name, but a body.
      It is released from custody but subjugated before a greater authority. The “corpus is a two-faced being,
      the bearer both of subjection to sovereign power and of individual liberties” (Agamben 1998: 125). Klimt’s figure
      might well be called Habeas Corpus, too—for behold the body of the legal subject, exposed to the judgment
      and use of the law and the sovereign. No doubt the extent to which this argument can be pressed is open to
      dispute, specifically in relation to the liberatory potential of the writ (e.g., Fitzpatrick 2001; Norris 2005).
      But Agamben’s broader point is that the desire for exposure, for recognition—to be seen by the law—is the
      perverse complement of our subjection. In Klimt too, desire and subjection change places before our eyes. In
      fact, the central role of the naked figure in both aspects, stages this ambiguity with unprecedented clarity.
    


    
      Yet Jurisprudence resists this argument. Klimt reminds us that the bareness of life is not simply a legal
      construct. We are bare life. Sickness, mortality, poverty, and aging remind us of the desires and needs
      which we share with human and animal life. My mother is very old. She is incontinent; she remembers little; she
      finds it hard to produce the simplest sentence. She is constantly perplexed, anxious, and lost. She is utterly
      dependent on others. Her life is bare. But Mardi—her name is still hers—still has needs and desires. If anything
      they have become more urgent in her fading days. She still enjoys the sun on her back and the song of the birds.
      She still needs to be touched with love and companionship. She needs to be comfortable: she needs to be
      comforted. Her existence has been reduced to these elemental needs; but their pulse can be felt in all of us. Our
      defenseless nudity makes demands on others, and reveals a truth about ourselves.9
    


    
      For Agamben, homo sacer was constituted by sovereign power as an object that could be killed with
      impunity, neither the legal consequences of a murder nor the ethical consequences of a sacrifice pertaining to
      it. For Levinas—writing several years earlier but in a register which has not ceased to haunt more recent debates
      on the relationship between ethics and law—the nudity and defenselessness of life is precisely that which cries
      out for a sacrifice. The difference is that this sacrifice is not made by the sacred man, but for
      him. According to Agamben, homo sacer is constituted as an unacknowledged sacrifice in the interests of
      sovereignty: the concentration camp is its regulatory exemplification. According to Levinas, he is constituted as
      a sacrifice at the expense of our sovereignty: the concentration camp is its regulatory contradiction (Levinas
      1988; see also Diamantides 2007; Manderson 2009). The hidden face of Klimt’s central figure, turned away from
      recognition, only intensifies the interruptive silence of suffering, which breaks up the world of knowledge and
      narrative closure (see Diamantides 2003, 2000; Minkkinen 2008: 82). The naked man, precisely by resisting our
      efforts to impose a settled meaning on him, produces an ethical demand that is singular without being individuated. As Schopenhauer—whose influence on Klimt is well-established—said, the
      fully realized human subject is capable of “regard[ing] the endless sufferings of all that lives as his own, and
      thus take upon himself the pain of the whole world” (in Marlowe-Storkovich: 245).
    


    
      The paradox is that this human body is both the expression of our plea for recognition and the vehicle of
      our subjection. Klimt’s painting shows us two ways of looking at the very same flesh and blood, one by eliciting
      our compassion and the other by dramatizing our power. Jurisprudence is suspended between these two
      discourses. On the one hand, sovereignty’s demand on human life—habeas corpus, give me the body; and on
      the other hand, humanity’s demand on sovereign power—ave verum corpus, behold my body’s truth. These two
      sides are not related as right to wrong, or false consciousness to true, or cause to effect. They express the
      inescapable irony of the “two poles, irreconcilable but indissociable” (Derrida 2002: 51–54; Manderson 2012:
      147–148) of our relationship to law.
    


    
      FOR ATHENE
    


    
      Two opposed readings of Klimt’s painting, then, one focusing on the power of sovereignty within law and the other
      on the claims of bare life against it. This presents a problem—sovereignty helps constitute the desire for
      recognition but also perverts and exploits it. The answer may lie with a brief return to Aeschylus’ trilogy,
      which I have discussed at greater length elsewhere.10 The trilogy begins with two legal norms—“learning through suffering,” and “the doer
      must suffer.” These are initially treated as two formulations of the same strict rule. But they are not the same
      (Conacher 1987: 83–85; Zak 1995: 38–39). The Furies’ law, the lex talionis, implies a stasis and a cycle
      of repetition from which the House of Atreus could not escape. But Zeus’ law, as it is called, wisdom or learning
      through suffering, implies the possibility of growth and change. The House of Atreus was condemned to the eternal
      repetition of blood for blood by virtue of its failure to learn from its own suffering. In fact the Furies
      are—and this is the critical point—the most legalistic of all the characters in the play. Like legalists,
      positivists, and fundamentalists everywhere, they claim they cannot choose, but merely follow the law,
      time after time after time. Finally, however, by dint of Athene’s persuasive force, even they come to acknowledge
      that things do not have to stay the same for ever.
    


    
      The curse of blind repetition is of course the curse of law. Athene invites us to see in the passage of time and
      the subtleties of circumstance, the difference rather than the sameness of our acts. Human time, the very
      element that myth ignores, becomes law’s defining feature. “En krono,” writes William Zak about this
      conclusion (1995: 87), “we may come to wisdom not merely after the fact of our failures but ‘in time’ to avoid
      repeating all the same catastrophes over again.” Athene achieves this resolution by yoking the moment of judgment
      to persuasion, difference, and time. Contrary to most orthodox interpretations of the play, she does not stand
      for reason against the passions, but for a discourse of judgment against the merely repetitious word of the law.
    


    
      With that in mind, let us return one last time to the puzzles of Klimt’s Jurisprudence. Who is the man?
      What is everyone staring at? And where in the world is Athene? The answers are connected. Here is a scene from a
      play—a play that Klimt saw on a winter’s night, in Vienna, 1900. Klimt positions the viewer on-stage, painting
      the audience in the background, peering out of the darkness, only their heads visible. In the middle stands
      Orestes surrounded by the Legal Furies, just woken up but baying for his blood. In the distance, perhaps, stand the avatars of Apollo: shellacked in gold, high-handed and arrogant. Klimt
      has depicted a very specific moment in the story: the moment of decision, when the very future of the law
      was at stake, and before Athene inaugurates a new legal discourse that will shatter the yoke of the past.
    


    
      Indeed, Athene’s decision creates an extraordinary parallel with the argument of Agamben in Homo Sacer—but
      with a significant difference. Athene can be precisely described in Schmitt’s famous words (2005: 7; see Agamben
      1998, 2005: 1–31): “Sovereign is [s]he who decides on the exception.” Indeed Agamben follows the logic of the
      plays even more closely. The lex talionis, he concludes, is just the repetition of a sanction. The
      juridical “constitutes itself through the repetition of the same act without any sanction, that is, as an
      exceptional case … In this sense, the exception is the originary form of law” (Agamben 1998, 2005: 26). If this
      claim seems far-fetched, the Oresteia illustrates it perfectly. Athene’s ability to judge singular facts,
      and to break with the past by identifying the exception, truly inaugurates the juridical order. The exception is
      the origin of the law. Schmitt and Agamben only push this to its logical conclusion, showing us the paradox
      nestling at the heart of the legal order. Schmitt writes that “All law is situational law. The exception
      reveals most clearly the essence of legal authority … To produce law it need not be based on law” (2005: 13; see
      also 1912). Thus he opens the door for the exercise of sovereign power purely on the basis of a factual
      circumstance of which the sovereign alone is competent to judge (Agamben 2005: chapter 1). The appearance of
      homo sacer, the exceptional figure of abjection who is excluded from the rules, is but the reductio
      of this irreducible sovereign power. Orestes, answering Athene’s writ of habeas corpus, is “a two-faced
      being, the bearer both of subjection to sovereign power and of individual liberties” (Agamben 1998: 125). His
      freedom comes at a terrible price.
    


    
      Yet Aeschylus resists this conclusion. What ultimately separates Athene’s advocacy of the rule of law from
      untrammelled sovereignty or exceptionalism, are the external structures of abnegation and accountability to which
      she willingly submits herself. Athene demonstrates a vision of judgment as a participatory and transformative
      process. This she does in two ways. First, she insists on the involvement of the whole community in the
      act of judgment, establishing the Areopagus in which Athenians themselves would have a meaningful say in
      decision-making.
    


    
      The matter is too big for any mortal man
    


    
      who thinks he can judge it. Even I have not the right.
    


    
      … Then, since
    


    
      the burden of the case is here, and rests on me,
    


    
      I shall select judges of manslaughter, and swear
    


    
      them in, establish a court into all time to come. (E 470–84)
    


    
      Second, she shows the essential role of peitho—rhetoric or persuasion—in a discourse of legal legitimacy.
      Aeschylus understands, better than a great many people before or since, that a legal system does not depend on
      whether the winners accept the verdict, but whether the losers do (Lind and Tyler 1988). Both Apollo and the
      Furies connect dike with nike—δικε and υικε justice and victory; Athene rejects the
      association (e.g., E 795–6; see Goldhill 2004: 239–245). Indeed, it is a striking feature of the drama that so
      much of the last play takes place after the decision, highlighting the critical moment for any legal
      system not as one of judgment but of justification (Lebeck 1971: 20–21). Athene does not treat peitho as a
      legal pathology, as do the Furies (and as indeed does Schmitt, in no uncertain
      terms). She shows how its “sweet beguilement” (E 885) can be enlisted in the service of wisdom and judgment.
    


    
      I admire the eyes
    


    
      of Persuasion, who guided the speech of my mouth
    


    
      towards these, when they were reluctant and wild. (E 970–74)
    


    
      By exposing our discussions to ongoing dispute and negotiation, sovereignty is made continually answerable to
      everybody.
    


    
      The Oresteia begins by presenting the indeterminacy of language as law’s curse, and the certain
      application of the law its cure; it concludes by radically reframing the question. Now it is the certain
      application of law which is the curse—and the indeterminacy of language its cure (Goldhill 2004). The
      indeterminacy of Klimt’s image between the two readings I developed above is in fact its critical feature.
      Orestes is shown at the very moment of indeterminacy, his visage concealed from us and his body suspended between
      possible futures of recognition and exploitation, between the arrogance and humility of sovereign power. Klimt
      generates this suspense by introducing not one but two distinct centers of focalization (e.g., Bal 1991: 159).
      The internal focalizer draws us into Orestes’ psyche and invites us to engage empathetically with his experience
      and dreams. But the many eyes of the picture constitute an external locus of focalization, which addresses the
      viewer directly. By inviting us to inhabit these two positions at once, Klimt places us in exactly the
      position of the judgment of Athene. He makes possible both the recognition and the opportunity to which the
      canvas draws our attention.
    


    
      No wonder, then, Klimt’s painting is dominated by eyes that look expectantly out of the frame. They are
      looking at us. Athene is not “simply absent” at all. In fact, if we really are on-stage, the part we are playing
      is hers. As she says in the Oresteia, she is immanent from that moment on in the sense of responsible
      judgment she argued for and the social institutions she set up. All the other figures—even the
      Kraken—interpellate us directly. They are waiting for us to deliver our verdict.11
    


    
      Jurisprudence thus condenses three readings of the relationship between sovereignty and law into a single
      scene. Law is described in the real world of the first reading in terms of exploitation and violence. This
      objective or external perspective treats the abject man as a legal object, to be governed and disciplined by
      sovereign power. In the imaginary world of the second reading, law is described in terms of an unrealized
      potential. This subjective or internal perspective imagines the man as a legal subject, whose identity is
      constitutive of legality and legitimacy itself. In the symbolic world of the third reading, law is transformed
      into an ongoing and collective responsibility (Freud 1961: 243–341, 311). This critical or inter-subjective
      reading goes beyond either an absolutist understanding of the power of the sovereign, or a reductionist or
      positivist understanding of the rule of law. It differs from them both, from Kelsen on the one hand and Schmitt
      on the other, by deferring the responsibility for the development of legal practices to the community as a whole.
      It is they—we—who are charged by Athene and by Klimt with its stewardship.
    


    
      These readings are held together by the gravitational force of the naked and abject figure at their cross-roads.
      He shifts between the expression of a desire that is at one moment crippled, the next dormant, and then aroused.
      His “bare life” is simultaneously legal violence, human vulnerability, and social responsibility. Like an optical
      illusion, Klimt’s painting thus switches between three different but nonetheless necessary perspectives: law as
      it is (which has something to do with society); law as we imagine it (which has something to do with philosophy); and law as it might be (which has something to do with politics).
      The proper name for the study of their relationship is jurisprudence.
    


    
      The end of Jurisprudence demonstrates just how unwelcome its study can be. Two days after the German
      surrender in May 1945, Soviet troops took over Schloss Immendorf. Fire broke out soon after and German
      soldiers, including the castle’s owner, returned to put it out. A few days later, another fire broke out in the
      basement, where over seventy works by Klimt, Schiele, and others were held. All were burnt to ashes. It is no
      longer possible to determine how the fire started or whose fault it was. But it doesn’t matter. One fire may be
      regarded as a misfortune—two looks like a Freudian slip. Klimt’s Faculty Paintings were stored away from the rest
      of the Österreichische Galerie. Disavowed by the Austrians, abandoned by the Nazis, left to the Soviets,
      the loss of Jurisprudence seems a predictable coda to its sad history of neglect. Klimt’s
      Jurisprudence implicates law in violence and oppression, no doubt. But perhaps just as awkwardly, it
      implicates the jurisprudent in the future of law. It brings the Faculty of Jurisprudence into a more direct
      relationship with the state on the one hand, and the legal subject on the other. No doubt a lot of people would
      rather forget the whole thing. The tentacular state, the lofty idealists, the venal Furies—everyone must have
      breathed a sigh of relief when Jurisprudence went up in smoke.
    


    
      The story of the legalistic Furies is one of the sublimation of law. Repression is the opposite of
      sublimation—one drives down our desires, whereas the other elevates them to a higher sphere. It is the essence of
      civilization, as Freud was to argue, to endeavor to transform our darkest urges into a positive force, capable of
      expressing and fulfilling a finer and wider purpose (Freud 1961: 284–285). But the auto-da-fe of
      Jurisprudence was no such sublimation. Ironically perhaps, the powers that be proved the point of Klimt’s
      masterpiece, promptly repressing his critique of repression, censoring his critique of censorship. We are left
      with only ashes and a colorless remainder, gone but not forgotten.
    


    
      The radical nature of Klimt’s work lies in two respects. First, Jurisprudence does not simply pit justice
      against the law, but depicts it purposefully on the side of injustice. The intimate relationship between eyes,
      hands, and sovereignty on the one hand, and the golden figures of privilege on the other, create a dynamic of
      legal power that is terrifying. In both cases, law is understood as a structure of eros not reason: the
      vengeful eros of Legal Practice, personified in the Furies, takes pleasure in the abjection of homo
      sacer, while the voyeuristic eros of Formal Law, in the figures of Truth, Justice, and Law, takes
      pleasure in withholding their power and observing the infliction of suffering. The former are the functionaries
      aroused by action; the latter are the officials and bureaucrats equally aroused by inaction.
    


    
      Second, however, is Klimt’s insistence that the study of jurisprudence provides a moment of intervention, both
      critical and active, in the pursuit of justice that the figures of law and sovereign power eschew. The naked body
      and hidden face of Orestes cry out for recognition. The absence of Athene does not merely signify the abandonment
      of homo sacer; rather she interpellates us to come to his aid, through the kind of critical understanding
      and agency that jurisprudence provides. As citizens, subjects, spectators, and as scholars, it is not the Gods
      alone, but we collectively who can exercise the disciplined peitho, uniting empathy and reason, to undo
      law’s repetitive injustice. Klimt postulates the legal system as a danse macabre among power, subjection,
      and form. But so, too, does he postulate justice as originating in art: in an imaginative representation of
      power, subjectivity, and formal structures that neither abandons the naked man to his fate, nor yet surrenders our role in it. In the twenty-first century, when sovereignty and power
      seem intent on both intensifying their pleasures and concealing their role, this message (and art’s role in
      bringing it to our aesthetic and ethical attention) seems ever more relevant and ever more urgent. The naked man
      is Everyman now. And it is only this recognition that can change the relationship between law and
      justice—not our recognition of him, but our recognition of ourselves.
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      Constitutions, understood as legal documents or unwritten conventions, set out the highest principles of a
      state’s laws, and establish the institutional structure of government. Approaching them more conceptually, they
      articulate the identity, ethos, and normative orientation of the state—the foundation from which particular
      political and legal actions may be elaborated. In the modern age, human rights and pluralism are among the most
      urgent constitutional issues that states have confronted. With respect to the former, advocates have demanded the
      entrenchment of human rights principles within constitutions at various junctures, particularly when nations are
      in transition following periods of systematic state abuse (in South Africa, for example). With respect to
      pluralism, increased recognition of the distinct rights of sub-state groups has led to increased advocacy for
      their constitutional recognition. This challenge is evident in multiethnic states as well as in postcolonial
      contexts where, as an historical matter, the imposed legal and political systems erased the political and legal
      systems of Indigenous peoples. The struggle against imposed Western systems of law and governance, which James
      Tully calls “strange multiplicity” (Tully 1995), is the subject of this chapter, with particular reference to the
      Australian context. We begin with a native title claim hearing by the Alyawarr, Kaytetye, Warumungu, and Wakay
      peoples at Alepeyewenh Homeland in the Northern Territory, Australia. As the scene unfolds, deeper constitutional
      tensions come to life.
    


    
      * * *
    


    
      The heat of the day subsides. Campfires flicker in the dusk light. Small groups on mattresses and blankets, or
      dirt, sit drinking tea, chewing tobacco and dining on kangaroo tails. Flames flare up occasionally, illuminating
      the scrub and Toyotas. Fifty metres away, the tent flaps in the warm evening breeze. Tomorrow, the judge’s
      helicopter will plonk down beside the tent, and the hearing will commence. For now, around one campfire, women
      sing awely, songs celebrating the Kwerrimp (Spirit Women) in the surrounding country. The songs are
      authorless, handed down from the spirit ancestors in ceremonies and dreams. The women practice songs they will
      perform for the court. Two days earlier, at the Sydney Olympics Opening Ceremony, the same women were watched by
      hundreds of millions. Painted up, they performed the Seven Sisters dance with countrywomen from across Central Australia. The dancers wore fluorescent security wristbands. Television
      commentators described the wristbands as sacred traditional costume. Now, a three-hour flight and seven hour
      drive later, the dancers are back with family in the dirt and heat, tired but chatty, ready to convince a judge
      that under Australian law, they are the owners of their traditional country.
    


    
      INTRODUCTION
    


    
      This scene, describing the Alyawarr native title claim hearing at Alepeyewenh Homeland in the Northern
      Territory, Australia, typifies the clash of belief systems, cultural frameworks and foundational legal principles
      that arises when Indigenous Australians seek to make claims before the Australian legal system for recognition of
      their original rights to land. At the heart of this clash is the reality that Aboriginal people hold a
      “constitutional” imagination that differs from that underpinning the constitution of the Australian
      settler-colonial nation. In this unwritten constitution, neither law nor the ground of law is concentrated in a
      unified, quasi-linguistic structure. The Indigenous “constitution” is the Dreaming, a dynamic bequest
      grounded in and moving through the physical and cultural landscape, which does not place human agency at the
      center. This “constitutional” imagining is a fundamentally different understanding of the nature of truth and the
      form of inter-relationships: human to human; human to land; and human to spirit realm. Moreover, the expressive
      modalities through which Aboriginal people transmit these understandings, and the constitutional principles that
      they adopt to prove ownership of land, are radically different from those recognized and legitimated in the
      modern legal system of the settler-colonial nation state. Specifically, the expressive media that Aboriginal
      people adopt for these purposes are dramatically performative (ritual song, ceremonial dance and mythic
      narrative, for example) as distinct from forms such as documentation or even expert oral testimony.
    


    
      Given these radical differences, some fundamental questions arise. Why should the Australian legal system deal
      with Indigenous claims to land that are based on profoundly different legal and cultural principles? And if we
      accept normative reasons for its so doing, how does it do so, given the differential modes of transmission or
      expressive forms at play? And what of the differential in power between these two constitutional and legal
      systems, and their accompanying media for communication? The author was present at the hearings for the
      Alyawarr and De Rose cases. Through an exploration of the conflict between the forms of expression
      assumed within the dominant legal system (documentation and oral testimony) and the performative forms that are
      expressive of Aboriginal law, these cases illustrate the conflict between divergent notions of sovereignty and
      law. Through exploring this conflict at the level of expressive media, the challenges involved in the law of the
      Australian state engaging with different sources and forms of law, are revealed. In its acts of recognition, the
      settler-colonial state recapitulates its legal hegemony and refuses to countenance a competing form of
      sovereignty.
    


    
      The issues raised by the cases discussed here, and more generally the political and legal strategies that
      Australia’s Indigenous peoples have deployed to seek recognition of their law and rights, while unique in their
      particular issues and inflections of difference, are indicative of one of the most important trends in the
      cultural history of law of the twentieth century. The latter part of the twentieth century in particular saw the
      emergence of a politics of difference, sometimes known as a politics of recognition (Taylor 1992b: 25–38)
      where various groups, including women, ethnic and religious minorities and Indigenous peoples, sought political and cultural recognition of their distinctive identities, ways of ordering
      the world, and in some cases, their systems of law (Tully 1995: 116–124; Young 1990). This form of political and
      legal contestation both drew on, and departed from earlier rights claims, which principally drew on the principle
      of equality and sought equal access to the basic rights available to all other citizens, but historically denied
      to these groups (to vote, to equal pay, to stand for office and so on). In the case of Indigenous peoples in
      settler-colonial nations such as Australia, Canada, New Zealand, or the United States, such claims to
      recognition, because they raised fundamental issues about the legitimacy of sovereign states, took on a
      particularly radical hue. These groups were not simply asking the sovereign nation to recognize that they were
      citizens for whom culture, or family, or work had a different meaning to that which had been assumed. Rather, at
      their outer limits, by propounding competing versions of history and law, they were challenging the legitimacy of
      the sovereignty of the settler-colonial state itself (Pearson 1994: 1–9; Simpson 1993: 195–210).
    


    
      This trend was manifest in the activism of Indigenous peoples throughout the world to pressure nation-states to
      promulgate and accede to emergent international norms that recognized Indigenous peoples’ political, economic,
      social and cultural rights, rights that they could then claim at home (Davis 2016: 74; Wiessner 2008: 1141). At
      the same time, in the domestic courts of many of these states, Indigenous peoples were making claims to land
      rights and various forms of cultural preservation and self-determination using whatever political leverage and
      limited legal mechanisms were available to them.1 In New Zealand, Canada, the United States, and other states, the existence of treaties, or
      constitutional or statutory recognition of the sovereign status of at least some Indigenous peoples provided a
      foothold for such legal claims to be made (Wiessner 2011: 135).2 Although, even then, there were many who had been excluded and
      needed to find creative ways of staking the legitimacy of their claims. In Australia, however, there was no
      recognition of Indigenous sovereignty in the Constitution nor were there treaties. Based on the colonial language
      of authority, the British sovereign claim over the Australian continent occurred on the basis of a claim that the
      land, and surrounding waters, was terra nullius (“land belonging to no one”). Subsequently, the
      constitutional foundation of the modern Australian nation in 1901 did not recognize the presence of the original
      inhabitants, let alone view them as subjects with a political system and property rights. Reflecting this
      ontological understanding of sovereignty and race, the Australian Constitution did not see Indigenous
      people as part of that which was to be ordered as a subject of law. Rather, Indigenous people were treated as
      extralegal objects. This has made claims to land rights based on prior and ongoing ownership far more difficult
      to make, and progress towards recognition slower to achieve than in some other jurisdictions.
    


    
      The constitutional omission of Indigenous people raises deep questions. What does it mean to have, or be
      dispossessed of, sovereignty? How is sovereignty constituted? How does the Constitution reify colonial forms of
      expression coincident with local cultural archives of history and knowledge alongside institutions and processes
      that exercise power? Implicit in these questions are assumptions about the genealogy of authority, textuality,
      process, and institutional access. These elements—all of which helped to deliver the Australian colonial regime a
      sense of certainty about its claim to sovereignty—reflect the long history of “sovereignty’s” evolving meanings.
      One of those meanings, stretching back to the Middle Ages, links sovereignty to land. In this respect, even if
      the king were deemed the primary sovereign, land owning barons were viewed as co-equal powers (Grimm 2015: 14).
      With the collapse of the medieval order, and the ensuing emergence of the modern
      state, a new concept of sovereignty arose. Following Jean Bodin’s conceptualization, sovereignty became a unified
      concept centering on the “indivisibility” of supreme political power (Grimm 2015: 23). In the sixteenth century,
      such sovereign power could hardly be conceived apart from a supreme monarch. In the revolutionary times of the
      late seventeenth century, however, this notion of absolute, extralegal power would pass to the people. Popular
      sovereignty meant that even if the people transferred their sovereign power to a king, it was theirs to bestow,
      or withdraw (Grimm 2015: 27–28). Thus the debate around sovereignty readily shifts to questions concerning who
      exactly are the “people” whose original sovereign rights are at issue.
    


    
      In Australia, constitutional exclusion meant that Indigenous people were not only not recognized as having
      preexisting sovereignty and property rights; they were not even recognized as Australian citizens until the
      mid-twentieth century. Yet, despite formal citizenship, the systematic inequality they still experience calls
      into question the robustness of their contemporary citizenship in a substantive sense.3 Legislation giving Indigenous Australians the vote
      was only passed in the Commonwealth and various states from the early 1960s. They were not counted in the census
      (indeed, they were, evocatively, classified as flora and fauna) and they were treated as wards of the state until
      the mid-twentieth century. Moreover, Australian states adopted laws and policies expressly designed to bring
      about the destruction of Indigenous Australians as distinctive peoples with unique cultures, with the policy of
      forcibly removing Indigenous children from their families and communities and placing them in institutions or
      white foster or adoptive homes among the means for achieving this political and cultural “assimilation” (Human
      Rights and Equal Opportunity Commission 1997). Constitutional reform to (partially) remove discriminatory
      provisions occurred with the 1967 Referendum, which amended section 51(xxvi) of the Constitution and gave the
      Federal Parliament power to legislate in Aboriginal affairs. In reality, however, and despite the popular
      misconception that the 1967 referendum was the great Australian vote for racial equality, this constitutional
      change was modest, as was its substantive effect (Attwood and Markus 2007: 54–70).
    


    
      MABO, NATIVE TITLE AND SOVEREIGNTY
    


    
      In the decades following the 1967 Referendum, Indigenous people continued campaigning for justice and civil and
      political rights—seeking a treaty, recognition of sovereignty, constitutional amendment, reparation for
      non-payment of wages, and land rights. Partial success occurred in getting land rights recognized by statute in
      some states and, most significantly, in the Northern Territory with the enactment of the Aboriginal Land
      Rights Act 1976 (Northern Territory) (ALRA). Nevertheless, right up until 1992 and the successful High
      Court challenge in Mabo, the doctrine of terra nullius (“land belonging to no-one”) was upheld in
      law.4 This landmark case was
      named after Edward Koiki Mabo, a member of the Merriam people of the Murray Islands in the Torres Strait (between
      Australia and Papua New Guinea). The decision recognized that the Merriam people had enjoyed rights and interests
      in land based on traditional laws and customs, occupation and connection at the time of colonization and that
      this ownership persisted. The decision created a common law native title by recognizing that there had been
      preexisting title that had not been automatically extinguished when the Crown proclaimed sovereignty, and that
      this could continue where the Crown had not granted another form of title. That is, it recognized a form of
      preexisting land ownership, thereby overturning the doctrine of terra nullius, while simultaneously
      recognizing that the Crown had the power to extinguish such title. The Crown
      thereby retained an affirmation of absolute sovereignty. The sovereignty of the Australian legal system over
      native title was confirmed because the former prevails where the two conflict; and native title can be wiped out
      by statutory and judicial instruments (Mantziaris and Martin 2000: 13–14). This assertion of primacy of the
      sovereignty and law of the modern nation state was fortified through the Commonwealth’s passing the Native Title
      Act 1993 (NTA). The NTA encoded native title into a form of title under the umbrella of the Australian legal
      system and required that, to obtain recognition of such title, Aboriginal and Torres Strait Islander people
      needed to bring their claims before Australian courts, a process managed by the National Native Title Tribunal
      (NNTT).
    


    
      As noted, while Mabo established a form of land title that was not derived from the Crown, neither
      Mabo, nor subsequent judicial decisions, nor the Commonwealth Parliament have countenanced a preexisting
      sovereignty. Indeed, the High Court has rejected efforts “to use native title as a vehicle” to push arguments for
      Aboriginal sovereignty (Mantziaris and Martin 2000: 28), stating in Mabo, for example that common law
      recognition of native title, “would be precluded if the recognition were to fracture a skeletal principle of our
      legal system.”5 That skeleton
      is sovereignty. In Coe v Commonwealth, the Court rejected a claim of “residual sovereignty” by members of
      the Wiradjuri people of New South Wales.6 Similarly in Walker v NSW, the Court held: “Mabo (No. 2) is entirely at odds
      with the notion that sovereignty adverse to the Crown resides in the Aboriginal people of Australia.”7 In Wik, Kirby J. noted neither
      Mabo nor the Native Title Act created a “dual system of law,” or even “a limited
      sovereignty.”8
    


    
      Nevertheless, many Aboriginal groups contend they never gave their rights as sovereign peoples to the British
      colonizers, and claim their own independence and cultural, legal and political continuities (Davis and Williams
      2015: 120–121; Hookey 1984: 2). This is especially the case in parts of Australia where traditional land
      interests have not been subject to legislative or judicial extinguishment, or prolonged historical dislocation.
      In the Blue Mud Bay (north-east Arnhem Land) native title case,9 for example, Morphy saw the successful Yolngu claimants as,
      “encapsulated … not colonised” (Morphy 2007: 33, also 56). According to Morphy, their claim was a “political act”
      (Morphy 2007: 32), asserting their sense of sovereignty, and the “incommensurability” of their own system of law
      as against the Australian legal system (Morphy 2007: 54).
    


    
      Indeed, despite the courts’ denial of “a dual legal system,” or what might be termed formal legal pluralism (the
      simultaneous existence of more than one legal system) Aboriginal rules, customs and symbols do simultaneously
      exist and operate alongside the imposed legal order (Moore 1973: 720).10 Sometimes Indigenous rules, such as dispute resolution
      processes, are granted broader legitimacy via acknowledgment of customary law. However, despite international
      precedents (Hookey 1984: 8–13), recognition of customary law in Australia has been limited and piecemeal
      (Williams 1987: 150, 160–163). At the same time, evidence that features of Indigenous normative ordering have
      been shaped by encounters and conflicts with colonial legal and political procedures and institutions challenges
      the ideology that Indigenous law and custom is ancient and immutable, and points to the existence of longstanding
      and informal, if unequal, legal pluralism (Williams 1987: 110, 149, 162). In some instances, such coexistence is
      managed through the existence of relatively distinct domains of the laws’ application, or through pragmatic
      negotiation. In disputes over land ownership, however, conflict is far more likely, raising the question of what
      happens when two radically different legal systems and cultural forms of law meet and seek to communicate with
      each other.
    


    
      THE DREAMING AS UNWRITTEN CONSTITUTION
    


    
      Beyond the colonial and historical legacy, the difficulties of recognizing claims to preexisting sovereignty are
      exacerbated by the complexity of how Aboriginal people understand, transmit and represent their relationship
      with, and rights in, land, as well as by their incommensurability with the understanding and modes of
      representation and transmission of the modern Australian state. These differences point to substantially
      divergent sources of legal authority. Aboriginal people hold that ongoing traditional laws and customs provide
      their own constitution for ordering and observing interests in land. At the heart of this sense of
      “constitution”—or “the Law,” as it is often called in Aboriginal English—are founding beliefs concerning
      the creation of country, cultural and linguistic identity, and the responsibility of humans (including ancestors)
      to connect with—and reproduce—the landscape, people, stories, and beliefs. As Mantziaris and Martin note:
    


    
      “Law” for traditionally oriented Indigenous people is not simply the system of rules, norms and sanctions through
      which society is ordered. It is the foundation of reality. The “law” or “the Dreaming” … encompasses such domains
      as the relations between people, and relations between people and the landscape, as well as the metaphysical and
      moral underpinnings of those relations … “The law” is viewed as … essentially immutable and cannot be declared
      through institutions [courts, for example] that function by means of human agency. (2000: 35–36)
    


    
      Reflecting the no-human-agency ideology, Aboriginal people say “white man got no Dreaming.”11 Or, signaling inconsistent human
      (political and legal) agency, that “whitefella law changes all the time.” Constitutional change inevitably falls
      into this category as well. As a “constitution” orders and regulates laws, relationships, and behaviors, then in
      what is the Indigenous “constitution”—the Dreaming—grounded? How are cultural representations of the
      “constitution” as a foundational narrative made manifest with juridical authority?12 The answer is through the land, and this answer
      marks the Aboriginal narrative as possessing fundamentally different epistemological norms. Langton has argued
      that Aboriginal property relations are embedded in and derive from “a spiritual bequest” or sacred ancestral past
      with its own cultural ontology (Langton 2010: 75–97). In Central Australia, where this chapter’s case studies are
      located, it is believed the landscape, human society and the conditions for the survival of all were established
      by spiritual ancestors, or Dreaming beings, who travelled the land in a creative era long ago. The
      spiritual ancestors interacted with the early human ancestors, and the two are indistinguishable in
      oral memory. Reflecting this interaction, the physical and cultural landscape, celebrated in oral traditions,
      contains metamorphosed signs bequeathed by the spiritual beings to the first human ancestors. These signs (in the
      form of waterholes, rock outcrops, ochre deposits, mature trees, etc.) exist as visible form or subsurface
      essence in specific places and are synonymous with the land itself. The landscape is, in a celebrated
      description, “a humanized realm saturated with significations” (Stanner 1965/1984: 161). The signs also exist in
      songs, stories, designs, ceremonies, and sacred objects. Continuing adherence to these cultural elements
      reaffirms the human connection with the landscape’s spiritual properties. Local terms describing these
      fundamental beliefs integrate several concepts: cosmogony, cosmology, spirit beings and their journeys
      (Dreamings), spiritual power, law, ritual, religious objects, designs, songs, and related “sacred” and
      “everyday” actions (Elliott 1999: 55–61).
    


    
      These fundamental beliefs, with sometimes major regional and local differences,
      are held and transmitted through oral performance and emplaced enactment over generations.13 That is, in danced rituals, in sung
      myths, in painted and worn designs, and in interactions with the landscape. “Performance of knowledge,” as Rose
      notes, “(through song, dance, story, history, use of country) is a performance of ownership: it identifies the
      person as one with rights and responsibilities to that country” (Rose 1994: 2).14 These (and related) forms of enacted knowledge, when
      transported into a land claim hearing, I have termed performance evidence.15
    


    
      It is well documented that song is an integral part of Australian Indigenous ceremonial law, and assertions of
      interest in land.16 In
      Central Australia, as Moyle observed of Alyawarr claims to land ownership, “songs and ceremonies are inseparable”
      (Moyle 1983: 90). Songs, “have the status of an ultimate authority” in matters of ceremonial detail, historical
      fact and land ownership (Moyle 1983: 91). Moyle found Alyawarr songs, “represent the earliest statements about
      land ownership—a kind of original land claim … and without the songs which recount the Dreamtime activities, they
      [Agharringa people] have no claim to the land” (Moyle 1983: 91–93).17 Parallel principles apply in Yankunytjatjara territory where the
      De Rose claim area is situated. For example, during the De Rose hearing, at the Kalaya (Emu)
      site KANTJA, senior claimant Peter Tjutatja was asked “why are you nguraritja [land owner] for here?” He
      replied: “Because we got inma Kalaya. Inma, songs, kalaya the emu, and we own that and I am
      nguraritja because of that” (De Rose Ts: 516).18
    


    
      JUDICIAL PROCESS AND THE RECEPTION OF PERFORMANCE EVIDENCE
    


    
      In fact, and despite the conceptual difficulties discussed, in practice, leading Australian land claim judgments
      have long construed evidence of traditional beliefs and customs, including songs and ceremonies, as constituting
      law. One hears this in some exemplary excerpts from judgments: “if ever a system could be called ‘a
      government of laws, and not of men’, it is that shown in the evidence before me”19; “a system of rules” (Toohey J. in Mabo (No. 2));
      “law in Aboriginal terms is an aggregation of traditional values, rules, beliefs and practices derived from the
      Aboriginal past”20; and “any
      adequate description of … interests in land needs to describe how such identification takes place as an orderly,
      but not necessarily predictable, political, legal and cultural process.”21 Evidence of laws and customs was heard in the three Australian
      land claim cases that have given rise to Federal Government legislative responses: Milirrpum led to the
      Aboriginal Land Rights (NT) Act (1976); Mabo led to the Native Title Act (1993); and Wik led
      to the 1997 amendments to the Native Title Act. Notably, each response addressed lawful Indigenous
      connection to land only, not broader claims to legal sovereignty.
    


    
      Nevertheless, for Australian courts, forms of transmission such as performance evidence pose a challenge, and
      this remains the case, even where formal rules of evidence are introduced with the intention of accommodating
      “cultural concerns.” So, for example, while native title litigation in the Australian judicial system is still
      subject to rules of evidence, at least formally, the Native Title Act provides that the Federal Court can take
      into account, “cultural and customary concerns.”22 Federal Court rules concerning native title proceedings (Division 34.7) recognize that
      some evidence may be of a “cultural or customary nature.” This is defined as relating to the “culture, genealogy,
      customs or traditions of Aboriginal peoples or Torres Strait Islanders.”23 Subsequent clauses set out
      special rules applicable to “cultural or customary” evidence. These rules address provisions for confidentiality
      and secrecy restrictions;24
      where and when evidence is presented;25 and group evidence.26
    


    
      Nevertheless, the persistent assumption in the Federal Court rules is that most evidence will be delivered in
      oral or written form. One can, in other words, discern the persistence of an unexamined cultural and legal
      imagination even as the legislation seems to make space for another form. Thus for example, the Act provides that
      claimant evidence may be, “given by way of singing, dancing, storytelling or in any way other than …
      normal … evidence.”27
      Where this is to occur, the court must be given reasonable notice and provision is made regarding the requirement
      of confidentiality orders due to gender-based restrictions or other customary concerns. No other guidance is
      given to a presiding judge on how to deal with this “other than normal evidence,” although those hearing native
      title matters do have the liberty to make or vary practice and procedure rules of court they deem, “necessary or
      convenient.”28
    


    
      The depth of the problem posed for Australian courts by the form of such evidence is evident in the convention
      that, following performance evidence, the courts seek oral evidence that is understood as explaining the symbols
      present in the performance evidence (be they visual, sung, acted, or demonstrated). Judges prefer anthropological
      interpretations to make “intelligible and useful” (Mantziaris and Martin 2000: 34) the evidence of traditional
      laws and customs that Aboriginal people transmit according to their own systems of representation. They prefer to
      see laws and customs relating to land as “structures of fixity and predictability” and “systematic and definable”
      (Mantziaris and Martin 2000: 34). Accordingly, the judicial process favors the written word and accords authority
      to documents (reports, genealogies, maps, secondary sources, witness statements, points of claim) and
      declarations (such as oral evidence by witnesses) reduced to writing (Hausler 2012: 51). With performance
      evidence however, the presentation of the evidence can lack obvious sequence and literal meaning. Insisting that
      unwritten traditional art and beliefs be retransmitted in documentary form as a line-by-line transcript
      challenges (if not obliterates) the ontological framework and authoritative position of performance evidence in a
      land claim. From the perspective of courts, unfamiliar with these media and the epistemologies they represent,
      this makes the process of cultural analysis and interpretation difficult. What evidence is being analyzed: the
      content or form of the evidence, or both? How has the court’s staging and location impacted the presentation of
      evidence? If there is a spontaneous aspect to the evidence—as was the case with performances in Alyawarr
      and De Rose—how can an anthropological interpretation validly find systematic predictability as preferred
      by the court?
    


    
      As a form of evidentiary meaning-making through “bodily presence” (Sherwin 2013: 1) or “visual storytelling”
      (Sherwin 2013: 3),29
      performance evidence does not readily conform to formalities of oral testimony. Judicial reliance on the written
      record, at the cost of performance evidence, places major strictures on the ability of Indigenous claimants to
      present their knowledge as evidence in the best way known to themselves and, as such, raises procedural
      fairness issues. Typically, oral evidence takes the form of a question-and-answer format—itself a “non-Aboriginal
      way of eliciting information” (Sutton 1994: 23)—and produces a transcript of short answers or even mono-syllabic
      responses. This is often the case even from the most knowledgeable senior witnesses, who commonly refer this
      hearing format as “sit-down” evidence (Sutton 1994: 23). Due to the perils of converting unwritten, esoteric, and
      relational beliefs into conventional legal language, much oral evidence of traditional laws and customs is
      “incapable of reduction to writing” in a meaningful way. Moreover, such evidence
      presupposes specific background and cultural knowledge not held by those outside the local community (Mantziaris
      and Martin 2000: 42).30
      Performance evidence often references the religious significance of highly localized entities (site features,
      mythological events, local group ancestors, for example). While considered influential declarations of
      proprietary interests by Indigenous participants, this knowledge-based “intense localism” makes deriving
      “authoritative” accounts from that evidence elusive, and is subject to profound “hermeneutical problems”
      (Mantziaris and Martin 2000: 40–42).
    


    
      Indeed, witnesses may choose to present their evidence through performance precisely to ensure that the content
      of their beliefs does not become fixed and static in writing, open to appropriation and interpretation by
      “specialist,” or disputing, outsiders. In performance, beliefs, and practices remain experiential, dynamic and
      their ongoing enactment remains substantially within the control of the local community (Burke 2014: 6, par.14;
      Mantziaris and Martin 2000: 40–42).
    


    
      PERFORMANCE EVIDENCE IN LAND CLAIMS
    


    
      In land claim hearings, claimants’ enactments and speech, quite intentionally, are locally situated and
      knowledge-based cultural performances. Legal argument during a hearing is another form of rarified cultural
      production, within known perimeters of formal procedure and role-relationships (Sherwin 2013: 1). For Aboriginal
      witnesses, courtroom procedures are often unknown and shifting, a challenging environment frequently compounded
      by linguistic differences, miscommunication and the judiciary’s indifference or resistance to those acting as
      interpreters (Cooke 1995: 55–56).
    


    
      Cultural performances in land claim hearings under the Aboriginal Land Rights Act have been accepted as evidence
      since the 1970s in the Northern Territory. Under the ALRA, an Aboriginal Land Commissioner assesses land claims
      against a statutory definition of traditional ownership,31 and makes recommendations to the Federal Aboriginal Affairs
      Minister to grant Aboriginal freehold title.32 Formally, claims under the ALRA are heard as part of an inquiry, a relatively informal
      process that has allowed Aboriginal Land Commissioners to afford Indigenous claimants significant latitude to
      present evidence in innovative ways. For example, ALRA claims have received evidence in the form of sound
      (singing, chanting, humming, clapping, slapping, instrumental accompaniment, silence and all of these mixed with
      storytelling narrative); movement (ceremonial dancing and related mimetic actions, swaying, jumping,
      walking, hopping, beating the ground, pointing33 and gesturing [including non-verbal cues to singers and dancers]; approach and access
      protocols [during on-site evidence]; site cleaning and maintenance, use of country and foraging excursions);
      imagery (painted body designs, ground sculpture, ground paintings, designs on ceremonial objects, mud
      maps); and material culture (site features, ceremony grounds and objects [poles, feathers, etc.],
      clapsticks, boomerangs, paintings and environmental three-dimensional objects [bush medicine plants, bush tucker,
      wooden, gum and stone artifacts]).
    


    
      Innovative ways of hearing evidence have also included group evidence and direct conversation between claimants
      and judge, without any legal intermediary (Sutton 1994: 22–23).34 A striking example of “direct conversation” evidence, and of the
      flexibility of evidence elicitation in ALRA claims more generally, occurred in the Alcoota Land Claim in 1996.
      The claim was to the former Alcoota Pastoral Lease, located approximately 200 km north-east of Alice Springs, in
      a semi-arid part of Central Australia. At a rockhole site named
      ARLKARLARRWENHELEK,35 senior
      claimant Ken Tilmouth Penangk, wearing a lapel mic, asked the Aboriginal Land Commissioner (Justice Gray) to
      point out where the rockhole was. (The two were walking around on a flat rock platform, with no obvious rockhole,
      or water, in sight.) The judge took Ken’s request in good humor, “Oh, show you that rock hole, yes. Well, I’ll
      try. You tell me which direction I should walk in” (Alcoota Land Claim Ts.684).36 After looking without success the judge confessed,
      “Oh, I’d get perish, no doubt about it” (Alcoota Land Claim Ts.684). Eventually the judge noticed ants
      disappearing under a hand-sized stone, and exclaimed, “found it.” Ken feigned relief, congratulated the judge,
      and told onlookers cheekily, “We couldn’t see that rock hole. He [the judge] showed me” (Alcoota Land
      Claim Ts.685). Ken then picked up the stone, revealing it as a natural “plug,” known locally as
      inpekenh, hiding a cavernous basin of freshwater underneath the rock platform. Having witnessed this
      direct claimant/Judge conversational evidence, I agree with Sutton that it results in the “richest, the most
      relevant and sincere evidence” possible (1994: 23).
    


    
      In his Alcoota Land Claim report, which recommended a grant of freehold title, Gray J. noted performance
      of customary practices as evidence of Aboriginal law and connection to land. At one site alone
      (IRRPETYWENGKEN),37 he
      documented the multifaceted layers of such practices:
    


    
      a group of men from the Atwel38 group showed me a painting, representing the Ntang Ngkwitek [Edible Pigweed Seed]
      dreaming. The design depicted in the painting is secret to men. They also performed a secret men’s song. Women
      who came to the site came according to a required ritual, which required them to approach in a line, carrying
      twigs. The importance of the site requires quiet behaviour. Throwing stones and spitting are prohibited. At the
      site itself, there is a spring. Women who take water from it must come and go by a particular path. There are
      marks on the rocks that represent the seeds of the dreaming, which were cooked by a woman or women in the public
      version of the dreaming story. There is a tree at the site that represents an old woman who ground the seeds, so
      that they could be eaten, in the dreaming. There are hunting restrictions in the vicinity of the site, based on
      the kinship categories. (Gray 2007: 143, par.4.6.7)
    


    
      Gray J. summed up the importance of song and ceremonial evidence in the Alcoota Land Claim, as indicating
      a “very robust” connection to land and ceremonial life, and that:
    


    
      In my experience as Aboriginal Land Commissioner, I do not think I have seen more strongly manifested attachment
      [to land] than I witnessed among these claimants. (Gray 2007: 174–175)
    


    
      Fifty-seven percent of ALRA Aboriginal Land Commissioner reports mention the significance of songs and ceremonies
      performed during the hearing (Koch 2013: 12). The meaning of such evidence in establishing connection to land was
      stated by Gray J. in the Warlmanpa (Muckaty Pastoral Lease) Land Claim:
    


    
      The connection between a group and a particular site of significance is provided by entities which are glossed as
      “dreamings” in the English language … Their continued presence and influence is acknowledged and the connection
      between dreamings, people and country is maintained through ceremony and song. (Gray 1987: 38)
    


    
      When land claims moved from the relatively informal enquiry of the ALRA to the hearings by the Federal Court,
      introducing and making space for the media whereby Aboriginal people transmit
      evidence of ownership faced a new set of challenges. This was in part because of Federal Court requirements
      regarding rules of evidence, and in part because of the heavy contestation of early native title cases. Claims
      litigated in the first decade of the NTA, as Alyawarr and De Rose were, tended to be contested by
      opposing parties because the legal reach of native title was still being developed. Amid the stress of each
      hearings, presentation of performance evidence ideally requires considerable planning and effort by the claimant
      participants as well as cooperation, accommodation and a degree of hospitality from the court. In actuality,
      though, native title litigation is rarely ideal and a cooperative court atmosphere is not always forthcoming.
      This is the case even when, in theory, formal rules of evidence seek to make the court a reasonably accommodating
      space. Extrajudicial variables—the attitudes of the judge, hearing location and layout, and the degree of
      litigious tension in the hearing—have an impact upon the ability, willingness and confidence of claimants to
      present performance evidence.39
    


    
      In Performing Law, for example, dealing with the Blue Mud Bay hearing that took place in 2005 under the
      NTA, Frances Morphy shows how the court’s location on country and control of its own symbols and formalities
      within “a constructed ritual space” inhibited the Yolngu claimants’ attempts to make “sacred power manifest”
      (Morphy 2007: 34, 44).40
      Morphy focuses on two “ritual performances” (Morphy 2007: 45–48). The first was an opening ceremony to welcome
      the Court (involving a courtroom procession, painted body designs, singing and chanting with clapstick
      accompaniment of ceremonial names for country, and display of ceremonial objects) (Morphy 2007: 44–46); the
      second was a visit to a men’s ceremonial ground (consisting of men’s body paint, men carrying spears, on-site
      gender separation and posture restrictions) (Morphy 2007: 46–47).41 Both events occurred with Court permission, and court officials
      were invited to observe appropriate cultural protocols.
    


    
      Revealingly, however, neither event became part of formal evidence in the Blue Mud Bay hearing. Morphy suggests
      that one reason for this was that “no one had suggested … [the performances] should be regarded as having
      evidential content” (Morphy 2007: 48). Without subsequent in-session oral evidence, the performances were
      regarded as “non-evidence” by the Court (Morphy 2007: 48). Concerned about the potential for appeal, the judge
      (Selway J.), treated the ritual performances as non-evidence, an out of session “view” by the Court, and
      therefore devoid of evidentiary meaning (Morphy 2007: 48).
    


    
      One might see in the Blue Mud Bay performances the “double bind” (Morphy 2007: 54) faced by claimants when
      enacting meaningful evidence of land connection: to have native title recognized requires making rom (the
      Yolngu term for “laws and customs”) commensurable with Australian native title law, but this requires doing the
      impossible—alienating themselves from their own laws and customs, and identity (Morphy 2007: 54). Perhaps though,
      from another perspective, drawing on Williams’ “two laws” model (1987: 109), what is going on here is not so much
      Aboriginal people’s capture in a double bind, as their strategically engaging with the Australian legal system,
      while remaining firmly within their own. Morphy implies precisely this. Because of the distinctiveness of
      continuing Yolngu laws and sovereignty, even though Yolngu law may now be “encapsulated” by the Anglo-Australian
      legal system, it is not “colonized” by it (2007: 33, 44, 54). Indeed, Yolngu see native title as “essentially
      irrelevant” (Morphy 2007: 56). One can see this conflict playing out in two earlier native title cases,
      Alyawarr and De Rose, to which I now turn.
    


    
      ALYAWARR
    


    
      The Alyawarr42 native
      title application over land approximately 450 km north-east of Alice Springs (Northern Territory), within the
      Davenport/Murchison Ranges and formerly part of Kurundi Pastoral Lease and the township of Hatches Creek, was
      lodged in 1995.43 The
      Northern Territory Government was the only other party to the application. At the hearing, government counsel
      tested the evidence of traditional connection, but did not strenuously oppose the claimants. The hearing of
      claimant evidence occurred in September 2000. In 2004, the Federal Court decision by Mansfield J. found for the
      claimants, including exclusive possession over the former township of Hatches Creek. In 2006, the full Federal
      Court upheld the original judgment. The application area is now jointly managed as Eytwelepwenty National
      Park.44
    


    
      In Alyawarr, various forms of performance evidence were brought, including: conduct of site approach and
      site cleaning protocols, followed by oral explanations;45 dancing, singing and ceremonial posture demonstrations by men
      and women;46 displays and
      explanations of in-situ and canvas artworks depicting claim land mythologie;47 displays of the uses of material culture, such as grinding
      stones;48 gender restricted
      displays and exegeses of sacra (including sacred objects and ground paintings);49 and food gathering trips in which claimants and the court
      participated, followed by displays and explanations of the bush foods and bush medicines collected (details
      below).
    


    
      Each of these forms of performance evidence occurred with the cooperation of the Court and both parties (the
      claimants and Northern Territory Government).50 Four examples highlight how the court facilitated this evidence (Figures 2.1–2.3).
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      FIGURE 2.1 Main tent and shade during the Alyawarr hearing
      at ALEPEYEWENH (Black Tank Outstation, Hatches Creek, site No. 32), September 2000. The judge (Mansfield J.),
      court staff and recordists, barristers, advisors, interpreters and those giving evidence sat at tables inside the
      tent. Observers listened to proceedings via a public address system (males under the yellow tarp, females in the
      shade left-hand side). All evidence at this location was oral. Performance evidence also occurred at locations
      near ALEPEYEWENH, and elsewhere throughout the claim land. On September 25, 2000, Tyaw and Antarrengeny
      Awely (women’s ceremony) was performed for the Judge, with subsequent oral evidence (Transcript of
      Evidence pp. 1114–1136). On September 26, 2000 mens’ singing and two Rlamperety (ground paintings)
      representing the Rwaney or Kwelharr (Black-footed Rock Wallaby) Dreaming at ATHETHEW (site No.16)
      were displayed for the court, followed by gender restricted evidence (Transcript of Evidence pp.
      1335–1373). At the claimants’ request, no photographs were taken of either. Reproduced with the permission of the
      Federal Court of Australia.
    


    
      First, a bush tucker trip was organized in which claimants, court officials and counsel for both parties
      participated. The next day (September 18, 2000), the collected bush foods, medicines and resources were displayed
      on a ground sheet in the hearing tent, and their uses explained by senior claimants Linda Dobbs Apwerl and Lucy
      Dobbs Apwerl.51 Explanations
      stated how, when, and where to find each item; how it is used or processed; and what local name and story related
      to each. The display demonstrated the claimants’ ongoing knowledge and traditional use of the land’s resources.
      Anthropologist Susan Donaldson was present during the foraging trip. She recalled:
    


    
      The hunting trip was a classic. After the NTG [Northern Territory Government] got over the environment that they
      had to deal with (a lesson in itself in gaining respect for the people who lived there in the past) they were in
      awe at the hands-on information exchange. I recall one poignant moment when a claimant said, “this is the way we
      teach our young people, we don’t put it in a book we show them, just like we are showing you.” The claimants had
      full control of the lesson. The evidence. (Susan Donaldson, pers. comm. to author, May 31, 2013)
    


    
      A memorable part of this enacted evidence was that, as opposition counsel took part in the trip,
      they had direct experience and observation of how the claimants’ went about finding and collecting each of
      the items. They had a sense of “ownership” of their bush tucker experience. It also meant that claimants
      and opposition parties got to know each other. This circumstance produced a breakthrough moment (and it was only
      a moment) where opposition counsel, without prompting, contributed to the claimants’ evidence by putting onto the
      court record their own direct observations from the trip. Their observations included who had spotted the goanna
      first, and which of the claimants wielded the ax best when chopping sugarbag.
    


    
      Second, a week after this trip, a display of public awely (women’s song and ceremony) occurred. Claimant
      women who went on the bush tucker trip also performed in the awely
      demonstration. The awely performance, representing Kwerrimp (Spirit Women) associated with
      Antarrengeny and Tyaw countries, was elaborate and required several hours’ preparation. It consisted of
      preparation of a ceremonial ground, wak (humpy or shade), walth (ceremonial sticks),
      tyaynarr (mulga dancing sticks) with arrkaylp (cockatoo feathers); production of artwork using
      tyepal (snappy gum painting sticks); painted body designs; and group singing synchronized with dance
      movements (Donaldson 2000: 2–3). On completion, key participants gave oral evidence on the meanings of the
      various body paint designs, songs, objects, performance sequences, ritual movements and their responsibilities to
      the two countries depicted in the performance (Alyawarr Ts.1115–1136).
    


    
      The awely demonstration formed a tight compliment to the bush tucker trip. One of the ceremonial and
      mythological emblems celebrated—the medicinal kwerr-arr kwerr plant—was one of the bush medicines
      collected earlier. The theme of maintaining cultural and ecological reproduction through
      ceremonial performance could not have been more immediately or effectively expressed.
    


    
      Third, on-site evidence frequently involved spontaneous gestural enactment and observance of site approach
      protocols. While not formal ceremonial demonstrations, this form of customary observance typically references the
      mythic associations of a place (as ceremonies do also). At ILENTYARLEWERREPP-ARRERNELHEW,52 a low whitish hill, senior claimant
      Frankie Holmes Akemarr enacted how the Ilenty Atherr (Two Galahs) Dreaming beings landed at the site “like
      a helicopter” to feed on wattle tree seed (ntang alerrey) and grass seeds (Alyawarr Ts.1513).
      Frankie’s bodily gestures, watched carefully by Mansfield J. and Frankie’s Antarrengeny countrymen, occurred
      midstream his oral evidence.
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      FIGURE 2.2 Preparation for Women’s Performance Evidence during the
      Alyawarr hearing, at site ATETYERRETYER (site No. 21), September 20, 2000. Hessian is placed between
      vehicles to provide shade and a screen for Awely (women’s ceremonial dancing) that occurred in the space
      between the vehicles. The site ATETYERRETYER is a ceremonial ground where women perform Awely during
      Apwelh (male initiation) ceremonies nearby. Women’s oral evidence related to the Awely
      demonstration formed part of a gender restricted transcript, by order of Mansfield J. (Transcript of
      Evidence pp. 471–512). Reproduced with the permission of the Federal Court of Australia.
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      FIGURE 2.3 Senior claimant Frankie Holmes Akemarr gives
      performance evidence during the Alyawarr hearing, at site ILENTYARLEWERREPP-ARRERNELHEW (site No. 37),
      September 27, 2000. The site is affiliated with the Ilenty Atherr (Two Galahs) Dreaming. Here Frankie
      shows the Court how the Ilenty Atherr (Two Galahs) Dreaming from Irrerlerr country landed at this site
      “like a helicopter.” They were flying around looking for grass seed and alerrey (wattle tree seed), both
      found in this area. They then flew off to ATHETHERR (Battery Waterhole; site No. 85). (Transcript of
      Evidence pp. 1513). Reproduced with the permission of the Federal Court of Australia and Frankie Holmes
      Akemarr.
    


    
      Fourth, the Alyawarr hearing received extensive evidence of localized traditions via exegesis of rock art
      motifs at several locations. This reflects the hilly claim landscape, with many rock shelters and walls with
      painted or engraved designs. So prevalent was the pointing out of visual iconography during the Alyawarr
      hearing, at one site this led to a fascinating piece of cross-cultural representational
      interpretation.53 A senior
      male claimant was striving to explain his belief concerning the deep symbolic
      truths behind the painted motifs on the rockface behind him.54 The witness stopped, gazing at a flat-ish wooden object placed
      prominently on the judge’s table.55 The old man pointed at the object, and said:
    


    
      We got to follow that one, one way. When I tell you, they do that way. I believe your side [pointing at the
      wooden object] well, you got to believe me again. We—you read and write it, but that Dreaming in here too
      [pointing at the rockface behind him]. We can tell you, we can’t tell lie, we got to tell the true thing.
      Well that’s the believing [pointing at the wooden object again], you got to believe [pointing at the
      rockface again]. (Alyawarr Ts.911)
    


    
      The wooden object on the judge’s desk was an oversize compass. The old man giving evidence, as he told me later,
      thought it was a Christian cross. This, he thought, meant the judge was a believer and, therefore, likely to
      appreciate the object’s reference in his explanation of Alyawarr Dreaming truth.
    


    
      DE ROSE
    


    
      The De Rose56 native
      title application over the De Rose Hill Pastoral Lease, located in the far north of South Australia approximately
      400 km south of Alice Springs, was lodged in 1994. Other parties to the application were the South Australian
      Government and lessees to the pastoral lease. The trial lasted sixty-five days (Wooley 2006: 5). At the time of
      hearing on-country claimant evidence in June-July 2001, both these parties vigorously opposed the claimants,
      although in later proceedings the South Australian Government did not oppose the claim. In 2002, the Federal
      Court decision by O’Loughlin J. found against the claimants. In 2003 and 2005, the full Federal Court overturned
      the original judgment and found for the claimants.57 This was on the grounds that O’Loughlin J. had made errors of law and fact relating to
      the claimants’ continuous connection with the claimed land (Wooley 2006: 4–5).58 The lessees’ appeal to the High Court was refused in 2005.
    


    
      In De Rose, performance evidence consisted of singing of inma (songs), with beat accompaniment to
      singing and dancing (De Rose Ts. 87–88, 90, 94, 129–130). Material culture items, such as stone artifacts,
      grinding grooves, remnants of shelters and constructed site elements, were shown and explained to the court.
      Further, bush food resources collected on site were displayed as the court was led on “show and tell” walks, such
      as by senior applicant Peter De Rose at the site KANTJA.59
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      FIGURE 2.4 Main tent during the De Rose hearing at
      ILINTJITJARA, June-July 2001. The judge (O’Loughlin J.), court staff and recordists, barristers, advisors,
      interpreters and those giving evidence sat at tables inside the tent. Observers sat on chairs outside trying to
      hear proceedings (there was no public address system). All evidence at this location was oral. On-site evidence,
      including performance evidence, occurred at locations on the claim land nearby. At the claimants’ request, no
      photographs were taken of performance evidence during the hearing. Reproduced with the permission of the Federal
      Court of Australia.
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      FIGURE 2.5 On-country evidence at site KANTJA (site No. 29,
      southern De Rose Hill pastoral lease) during the De Rose hearing, July 6, 2001. Evidence was given this
      site is affiliated with Kalaya (Emu) from
      KIRARA (site No. 26), a Tjukurrpa (Dreaming) which then travels to ILPAḺKA (site No. 40). The claimants
      stated they knew the inma (songs) for the Kalaya (Emu) Dreaming
      but, given the mixed audience, they did not sing. The court is seated in the sandy bed of Kantja (or Agnes)
      Creek. (Transcript of Evidence pp. 506–558). Reproduced with the permission of the Federal Court of
      Australia.
    


    
      One of the reasons De Rose Hill was chosen as the South Australian pastoral
      lease test-case for native title was the claimants’ strong cultural links with the claim area, and their
      knowledge of ceremonial law connected with sites located there. For reasons that will be explained, during the
      hearing the court was “given a glimpse” only of the performance of these sacred stories (Wooley 2006: 5).
    


    
      In contrast to the cooperative atmosphere in Alyawarr, in the De Rose hearing the meaning of the
      performance evidence was repeatedly contested and challenged by opposing counsel. The effects of this
      contestation were many. It significantly changed and reduced the frequency of presentation of performance
      evidence. Dislocation and disruption occurred on the occasions when this evidence was presented. The cogency of
      this evidence on the hearing’s restricted transcript record was diminished to the point of elimination. The
      claimants’ respect for the court and willingness to offer expansive answers, be they oral or performative, was
      eroded, due to the perception that members of the court were disrespectful, if not downright hostile, to their
      cultural traditions.
    


    
      Both prior to and during the hearing, De Rose claimants had insisted they could not have their songs
      recorded because this would be, “in breach of their law and risk for them severe
      penalties” (De Rose RTs.88). They were, however, keen to have the court visit and hear evidence at sites
      of cultural significance within the claim area during the hearing. Here emerges the “double bind” claimants
      confront in giving land claim evidence.
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      FIGURE 2.6 Bush foods collected and displayed during evidence at
      site KANTJA (site No. 29) De Rose hearing, July 6, 2001. Shown are: tjanmaṯa (bush onion) in red
      dish; wanguṉu (edible seed from naked woollybutt) in wira (wooden scoop) and mai kaḻka
      (edible grass seed) in white cup. The seeds are pounded and baked to make seed-cake (Transcript of
      Evidence pp. 538–541). Kanti (stone blades) and kiṯi (adhesive resin from spinifex grass) was
      also collected at this site and shown to the court (Transcript of Evidence pp. 555–557). Reproduced with
      the permission of the Federal Court of Australia.
    


    
      During on-site hearings within the claim area, claimants in De Rose were asked questions like: “How do you
      know he can still sing the songs for this place?” (De Rose RTs.84). Claimants also received
      confrontational questioning, such as: “But you can’t sing the songs for this place?” (De Rose
      RTs.84).60 Mere oral
      statements to the contrary were challenged. In response, the claimants’ inclination, despite strong cultural
      prohibitions, was to meet counsel’s “test” with action—including by breaking into group singing and chanting,
      more or less spontaneously. When claimants did so, opposing counsel objected on the following grounds: they had
      no prior notice; the song was not recorded by the court; they did not have a translation of the song; and could
      not adjudge the song’s localized meaning or relevance. For example, at one site, a question by the claimants’
      counsel referring to an (unrecorded) song performance during the previous day’s hearing (July 3, 2001) was
      objected to because, “the song that was sung yesterday wasn’t taken down in any way” (De Rose RTs.40–41).
      This meant no one could verify, to the court’s satisfaction, what the song was about (De Rose RTs.45).
      Eventually, testimony about the song did become evidence, but not before the
      fluency of the witness’s site-sequence description of the song’s creation, ownership and localized significance
      had been lost (De Rose RTs.41–45).
    


    
      On a later hearing day (July 5, 2001), cross-examination of witnesses on their local knowledge produced impromptu
      dancing and “very vigorous singing,” including by “manifestly frail” senior claimants (De Rose RTs.87–88).
      Because the singing occurred spontaneously and while walking between planned oral evidence sessions, the
      opportunity for the transcript to record and preserve the singing was missed.
    


    
      The impromptu nature of the sung performances during the De Rose hearing led opposing counsel to raise
      five objections. First, whether everyone was actually singing was disputed. Second, objection was raised to
      anyone (judge, counsel or claimants) making transcript reference to the singing since, it was claimed, there was
      no audible evidence of the singing on the hearing recording. Third, objection was made that no court record of
      the singing (and therefore no translation) meant they would, “never be able to know or test” the site-specific
      content of the singing (De Rose RTs.87–88). A fourth objection was against explanatory talking among the
      singers during and between verses of the singing. This was on the grounds that it was “difficult” that “different
      people were saying different things at different times,” and that unrecorded speaking among witnesses had “the
      capacity to influence the court” (De Rose RTs.87–88). This objection overlooked Federal Court rules that
      allow for sung and group evidence,61 and ignores the long history of such evidence in ALRA claims. Fifth, building on each of the
      preceding objections, a generalized complaint was made that, “this whole process is fraught with great danger”
      (De Rose RTs.88).
    


    
      In summary, the litigants’ complaints targeted the claimants’ ability to spontaneously introduce performance
      evidence into the hearing. The objections were summed up by opposing counsel in absolutist terms:
    


    
      We … object and protest at demonstrations unless they are recorded but, if they are not to be recorded, in our
      submission they can never ever be put to any other use than a mere demonstration and they could have no
      evidentiary weight or purpose beyond that and certainly they could not be used to bolster any suggestion
      of any association with a particular person, place or event. (De Rose RTs.88; italics added)
    


    
      At this point in the hearing the judge intervened. His Honor allowed the claimants to decline recording their
      singing, if they so wished. But added: “the consequences … are theirs as to the value and weight that can
      be put on the songs” (De Rose RTs.89; italics added). The consequences were real, indeed. The judge then
      ruled inadmissible any questions or statements by witnesses that referred back to the (unrecorded) singing (De
      Rose RTs.90). By making this ruling, the judge allowed the objections, noting, “[here] is a good example of
      the dangers that we have fallen into” (De Rose RTs.90). Precisely what the “dangers” were was not
      explicated by His Honor. The inadmissible ruling was made despite His Honor noting that the rules of court
      provide for, “evidence to be taken as to songs and dance” (De Rose RTs.90). Federal Court rules also allow
      a judge to make any order considered appropriate in the interests of justice which, given the obstructive
      circumstances described here, seems a relevant consideration.62
    


    
      With in-session performance evidence effectively blocked, claimants reluctantly reversed their opposition to
      their singing being recorded. The decision was made in direct response to a challenging and obstructive hearing
      environment, and is an illustration of the “double bind” they faced. However, the new course of action met
      complications when the difficulty of translating the songs was pointed out. The interpreter told the court:
    


    
      it is very difficult to translate the words of songs because they are not
      everyday language words. They are hard and difficult from back in creation days when these ancestors travelled
      through and they made it like a map … very old songs, very old. (De Rose RTs.91–92)
    


    
      Further legal argument followed, without resolving this completely foreseeable, though complex, issue.63
    


    
      Finally, the claimant group sang again. On this occasion the singing, with ground-beating accompaniment, was
      recorded.64 The duration of
      the eight verses sung was three minutes and fourteen seconds. On the audio recording, the singing in the last
      four verses is noticeably louder and more vocal than in the first four—affirming the “very vigorous singing”
      observation by claimants’ counsel. With singers mindful that the session was being recorded, the usual banter
      among participants between verses was truncated, carried out in whispered voices and via gesture.65 The fact that singing occurred at
      all is noted by a mere two words in the court transcript: “song performed” (De Rose RTs.94).
    


    
      In subsequent evidence it was observed by one of the singers, “We broke the law by singing to you for this
      purpose” (De Rose RTs.94). By “the law” the witness is referring to restrictions under local
      Yankunytjatjara law. Song exegesis followed. Addressing the earlier dismissal that their songs cannot connect
      “person, place or event,” claimants gave evidence that, “We were singing this song, this place.” Witnesses
      identified tjukurrpa (Dreaming) entities and site features with specific words sung in the song verses
      (De Rose RTs.94–97). As a demonstration of connection to land through a traditional artform, in this case
      singing, it is hard to imagine more credible people/place/Dreaming story triangulation. Or, in other words,
      knowledge/geography/mythology triangulation. This was a notable achievement given the litigious environment in
      which the singing occurred.
    


    
      The effect of this episode on the De Rose hearing was profound and ongoing. Performance of sacred songs
      (and dances) as evidence of connection to country was recurrently and substantially curtailed by legal objections
      and rulings. Claimants gradually truncated or withheld presentation of performance evidence. Performance of a
      song occurred on just one further occasion during the hearing: it was identified as a public song sung by women
      and men (De Rose RTs.129–130). In evidence at a subsequent site, an elderly De Rose claimant
      repulsed questions, telling the judge: “that song [was] enough for your people” (De Rose RTs.111). In
      place of song and dance performance enacting the exploits of Dreaming beings, evidence of the continuity of these
      beliefs was reduced to verbal claims, for instance: “Yes, they can do the inma [singing] and the dance
      today” (De Rose RTs.170). The claimants’ overall participation in, and engagement with, the hearing,
      declined: hats on heads hung lower; foot scribbling in the dirt increased; chairs were shuffled further away from
      the hearing tent; and audible gallery conversation during formal proceedings increased. As the days went on,
      claimants simply refused to demonstrate or speak about deeper aspects of their site-specific traditions (De
      Rose RTs.133).
    


    
      In summary, the De Rose hearing (and transcript) is a vivid illustration of how an obstructive litigious
      environment can effectively undermine and inhibit a claimant groups’ capacity, and inclination, to present
      evidence of interests in country through performance. A hostile litigious environment and a perception
      that the Court was disbelieving—rather than gaps in the claimants’ knowledge—were the factors that derailed performance evidence in De Rose, to the detriment of the claim to native title.
      The De Rose Hill claimants won their native title in the end, with the full Federal Court finding that the
      primary judge had misinterpreted section 223 of the NTA which deals with continuous connection, and made errors
      of law and fact in the process.66 But in getting there they encountered an adversarial judicial process that was deeply
      inhospitable, confusing, and disrespectful. The case illustrates how, even when the formal rules allow for
      performance evidence, it is presented within a context where it is, almost inevitably, understood as not normal,
      peripheral, eccentric and difficult, and therefore readily disputed. Formal rules may go some way in
      accommodating difference, but in the context of differences of this scale-differences about how we understand
      law, how we understand the sources of law, what we think counts as truth-formal rules can only go so far.
      Performative evidence occupies the place of the other—having to stake its claim for legitimacy. This is a
      particular problem when the claimant performers are also operating within strong protocols of authority and
      respect under Aboriginal law, albeit well alive to their marginal place within the dominant legal
      system.67
    


    
      CONCLUSION
    


    
      In Australia, the establishment of a judicial system and (later) constitutional arrangements was not only an
      assertion of sovereignty and the rule of law, but of colonial power and cultural hegemony (Kahn 1999: 108–113).
      Sovereignty not only conveys a claim to normative and metaphysical validity, but also makes culturally specific
      imaginative evaluations of institutions and the beliefs and behaviors of citizens, including in judicial
      processes (Kahn 1999: 39). In a court hearing, “meaning depends on context, and … truth depends on the ways in
      which it is represented” (Sherwin 2012: 5). The formation and presentation of cultural knowledge and practices
      are always situated and constituted in beliefs and in intentional daily and ritualized individual and group
      (visual and aural) actions. For Indigenous claimants, their desire and capacity to represent the reality of their
      claim to land in a meaningful way are mediated by the courts’ procedures and rules of evidence, as managed by the
      judge and legal practitioners, all of which are steeped in an alien system of meaning and representation. The
      Australian judicial system is working within a collective imaginary that constitutes what counts as proof, and
      unconventional performative communication forms do not readily fit this rubric.68 Indeed, one might well describe the situation as what
      Bourdieu calls “doxic,” where there is a “quasi-perfect correspondence between the objective order and the
      subjective principles of organization” (Bourdieu 1977: 164). For those citizen subjects whose subjectively held
      principles conform to these “objective” structures, the result is an unreflexive sense of naturalness or
      self-evidence. For those whose principles do not conform, the ensuing alienation goes beyond a situation of mere
      heterodoxy, for there is not even an awareness of the possibility of “different or antagonistic beliefs.”
    


    
      As a legal and cultural institution of the sovereign power, courts are disconcerting environments for Aboriginal
      people, including when presenting performance evidence. Indigenous litigants believe that their performance
      evidence, in contrast to oral testimony, has an inherent and “peculiar efficacy” that, once witnessed, ensures
      comprehension and belief will inevitably follow (Sherwin 2012: 3). This belief materializes when sacred objects
      (or sites, ceremonies or designs) are revealed during land claim proceedings. When disclosing such property,
      often seen as “title deeds” (Morphy 1983: 131) to land, claimants make
      statements like “now you understand” (Stanner 1979: 278), as a senior Rirratjingu man told Stanner during the
      Gove (Yirrkala) Land Rights Case, first litigated land claim in Australia.69 While performative evidence holds evocative cultural and
      cognitive significance for its Aboriginal owners, the same reaction is not automatically shared by the court.
    


    
      If one focuses on the particular problems that have arisen in native title hearings, one might conclude that
      greater flexibility in the rules of evidence allowing for the presentation of performance evidence in land claims
      would provide a way of addressing the inherent discrimination in a system that operates on the basis of a set of
      distinctive cultural assumptions. But practical or instrumental considerations are hardly a sturdy enough
      foundation to bear the weight of the epistemological and ontological issues this chapter has raised. Practical
      accommodations do not get to the deeper issue of the challenge for Australian law of encountering Indigenous
      peoples and Indigenous claims on their own terms. The inherent discrimination in the land claim processes
      described can only be addressed through social, political, and constitutional change and recognition. At issue
      here are universal human rights, universal dignity, the right to cultural integrity and diversity, the right to
      be heard, and the moral value and property rights of those who are vulnerable in the face of greater power.
    


    
      The issues raised by the case studies in this chapter shine a light on broader considerations: how do divergent
      cultural systems communicate their foundational ideas and values? How, and why, should the dominant legal system
      recognize intra-nation legal claims to land that are based on substantially incompatible legal authorities and
      ontologies? How can the constitution of legal authority in such claims be conceived in a manner that does justice
      to sources derived from outside the operative legal system? What normative principles and values are consonant
      with the recognition of Indigenous claims to sovereignty? Constitutional recognition of Australia’s Indigenous
      peoples’ prior occupation and custodianship will not be resolved until these competing claims to cultural and
      legal authenticity and authority are confronted. Ongoing debates about constitutional recognition might provoke
      us to recognize that constitutions are cultural, legal, and political constructs that encode profound ontological
      and epistemological assumptions. Where these assumptions remain doxic, the possibility of authentically
      recognizing and allowing expression for difference in the living constitution of contemporary societies and
      states will remain impossible.
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      Codes
    


    
      Judging the Rwandan Soundscape
    


    
      JAMES E.K. PARKER
    


    
      The English word “code” comes from the Latin codex, which derives in turn from caudex, meaning
      “wood” or “tree.” To begin with, the term seems to have been used interchangeably with tabulae to refer to
      the wooden writing tablets covered in wax, held together by cords, and used for note-taking and the recording of
      ephemera since at least the time of Homer (Roberts and Skeat 1983: 12–13). But by the first century CE
      codex had begun to refer to something else: to complete works, libri, entire texts written on
      leaves of parchment or papyrus and bound together at the spine (Roberts and Skeat 1983: 24). Originally then,
      code wasn’t a legal term at all. When it was used in legal contexts, the word referred only to a law’s
      materiality and medium: its particular mode of inscription, the way it spoke and made itself authoritative, the
      means by which it circulated. It is striking, even symptomatic, that in its contemporary usage the word’s
      mediological roots have been so decisively lost. In the modern age, law’s textuality is too often taken for
      granted. Code: “a systematic collection or digest of the laws of a country, or of those relating to a particular
      subject” (OED). Codification: “the process of bringing together a legislative act and all its amendments
      in a single new act” (European Commission). To codify today is to collect and consolidate, to gather and
      rationalize. The medium is either simply assumed, ignored or, I am tempted to say, repressed.
    


    
      Of the many casualties of modern law’s obsessive textualism, one has undoubtedly been a concern for sound and
      listening. Contemporary legal thought and practice suffer from a kind of deafness. Testimony is given and
      judgment pronounced out loud, into microphones, for transmission via audio-video link and broadcast online, and
      yet you would hardly know it from the literature (Parker 2011). Law is deeply implicated in the fabrication of
      our sonic environments and experience, courts and legislatures claim to govern both the kinds of sounds we are
      permitted to make—what we can play, say, or sing, where and when—and who gets to listen, but the way in which
      sound is conceived for such purposes is barely ever reflected upon, let alone subjected to critique (Parker
      2015a). For the most part, matters of acoustics are either ignored altogether or treated as if they were somehow
      self-evident, a matter of simple common sense, when they are nothing of the sort (Bull and Back 2003; Pinch and
      Bjisterveld 2012; Sterne 2012). Needless to say, this is a problem, even an ethical failure. Legal scholars and
      practitioners must cultivate a new sensitivity to questions of sound and listening. We must start holding legal
      institutions to account for how they think and work with sound, for the normative judgments they make, and for the diverse ways in which law is implicated in the coding of our sonic
      worlds.
    


    
      This chapter takes up this imperative in relation to the Rwandan genocide and the work of the International
      Criminal Tribunal for Rwanda (“ICTR”). It is about the ICTR’s sonic imagination: how the tribunal
      conceived of the Rwandan soundscape, its role in the genocide, why, and with what consequences (Sterne 2012).
      Much of the analysis is pursued in relation to one case in particular. As we will see, the trial of popular
      musician and singer Simon Bikindi offers a peculiarly rich opportunity to consider the tribunal’s approach to
      sound.1 Not just that. Many of
      the issues raised by the Bikindi case were also distinctly modern (though see Davis 2008). Substantively,
      the case was centrally concerned with sound reproduction technologies and broadcast media—two quintessentially
      twentieth-century phenomena (Sterne 2003)—and their roles in the perpetration of violence. Institutionally, the
      founding of the ICTR in 1994 was a crucial step in the expansion and normalization of international criminal law
      itself, having been born less than fifty years earlier at Nuremberg. So if the relationship between law and sound
      initially seems either marginal or trivial somehow, a matter of merely “academic” interest, the Bikindi
      case makes it abundantly clear that it shouldn’t. Well over half a million people were killed in the course of
      the Rwandan genocide, and here was an extremely high-profile international legal institution—indeed, one
      concerned with articulating a still nascent form of legal order—alleging a singer to have been one of the
      ninety-two “most responsible.”2 It is not just that questions of sound were absolutely central in the Bikindi case. The
      stakes could hardly have been higher.
    


    
      Even though the argument in this chapter is largely concerned with Bikindi, Rwanda and the ICTR, my hope is that
      its implications will resonate much further. Ultimately, the kind of inquiry I am both arguing for and attempting
      to exemplify here is just as relevant to the law of copyright, torts, contract and run-of-the-mill domestic
      procedural hearings as it is to high-profile international trials and the law of genocide. The gravity of the
      circumstances may be different, but many of the issues and challenges are the same.
    


    
      LEGACY
    


    
      We will get to Bikindi. Allow me to start elsewhere: with a film. A child is rolling a tire down an empty road,
      smiling as he runs towards the camera. But we know immediately that all is not as it seems. Because as we look,
      we also listen: to a low rumble and high violin which, together, undercut and render instantly precarious the
      innocence of the scene. This is the “audiovisual contract” Michel Chion has written about: the inevitable welding
      of a dialogue between sound and image in the experience of film, “a sort of symbolic pact,” he calls it, to which
      the audio-spectator implicitly agrees on entering the filmic world (1994). And so, as the image cuts for a split
      second to what may be a portable radio (Figure 3.1), we
      know that it is, because we also hear the sound of frequencies scrambling, searching for a signal before the dial
      settles finally on a muffled voice and a caption appears. “These people are a dirty race.” The signal scrambles
      again as another image of a radio flashes up. “We must exterminate them.” More crackling and noise. “The Tutsis
      are evil. Extermination is the only solution.” And then another voice: deep, serious, American this time. “It
      came from the radio”, the narrator intones, and we see close-ups of machetes now over a bass note that is
      increasingly unnerving as it surges and thickens with fuzz. “At first it was
      possible to ignore,” the voice continues, “but the sound would not go away. It only got louder.” We see a brief
      shot of a politician mid-speech, his hand lifted emphatically in the air. A woman cries out. There are bodies
      limp and contorted on the ground. “And louder.” A man raises his machete to the camera. “And louder.” The shot
      pans towards another radio set at the foot of a pile of rubble as the caption reads: “We will kill them one by
      one!” And finally the narrator again, over plaintive chords on the piano and a solemn cello: “In the early hours
      of April 7, 1994, the call to kill got so loud it drowned out everything else. It swept across the country like a
      storm. For 100 bloody days, Rwanda experienced one of the worst atrocities in human history and the international
      community stood by” (ICTR 2014).
    


    
      [image: Image]
    


    
      FIGURE 3.1 Still from “20 Years Challenging Impunity” © ICTR.
    


    
      These are the opening moments of a short film produced by the ICTR in 2014 to commemorate its establishment by
      the UN twenty years earlier, a matter of months after the bloodshed had ended. Here, in just sixty seconds, is a
      complete theory of the genocide, an extremely potent distillation of the tribunal’s findings, years of
      institutional labor gathered, rationalized, and condensed—codified—in film right on the front page of the
      tribunal’s so-called “legacy website.” And Rwanda’s soundscape is absolutely central to it. The entire genocide,
      in fact, is presented as a hideous sound-effect: the irresistible consequence of radio’s weaponization, a whole
      nation swept up in a tidal wave of hateful voices and bilious speech. Of the hundreds of thousands killed between
      April and July 1994, the vast majority were Tutsi: some estimates suggest as much as three-quarters of the total
      Tutsi population (Des Forges 1999: 6). Though it was conceived, and to a large extent coordinated, centrally by a
      small group within the majority Hutu government (MRND) in the context of a civil war, the genocide was carried
      out by a combination of the military, a government-backed militia group known as the Interahamwe and an
      apparently willing population. Hundreds of thousands of Rwandans played their part. Not only was this genocide,
      it was a genocide in which there were nearly as many perpetrators as there were victims.
    


    
      BIKINDI
    


    
      Many of those perpetrators were fans of Simon Bikindi. In the early 1990s, Bikindi was one of the country’s
      best-known musicians and popular figures. He was both a politician and a celebrity, “probably the most talented
      artist of his generation,”3
      “Rwanda’s Michael Jackson” (McNeil 2002). And by the end of 1994 his songs had soundtracked a genocide. Three
      songs in particular had featured regularly on the infamous Radio Télévision Libre des Mille Collines
      (“RTLM”) and on the government station Radio Rwanda, but recordings were also readily available on cassette, and
      Bikindi had performed regularly at stadiums throughout the country. The result, one witness testified at trial,
      was that “members of the population knew [his songs] by heart, and when they perpetrated those crimes, they would
      sing the songs, they would say that they were furious and that they wanted to avenge the deaths of their
      relatives.”4 Although six
      separate charges were brought against Bikindi in total, at root he stood accused of inciting genocide with his
      songs.
    


    
      The Bikindi case is particularly rich when it comes to the ICTR’s approach to sound and its role in the
      genocide. Like the more famous Media case before it—which resulted in the conviction of two founding
      members and directors at RTLM for broadcasts intended to incite acts of genocide5—Bikindi’s trial was centrally concerned with radio. And just
      like in the Media case, the way radio was depicted by the tribunal throughout proceedings is cause for
      serious concern. But because Bikindi was being tried primarily as a singer, the tribunal was forced to grapple
      with a number of related issues too. What exactly was the difference between a song and a speech, for instance,
      for the purposes of the law of genocide? Or between an audio recording and a live performance? Did it matter
      whether the audio was heard on the radio or over a loudspeaker, and if so why? As we will see, the ICTR’s
      response to these sorts of questions often left a lot to be desired. But it would be a mistake to localize the
      blame in this respect. To the extent that the tribunal’s account of the Rwandan soundscape was inadequate, this
      was partly symptomatic of the more general deafness with which I am arguing so much of contemporary legal thought
      and practice is afflicted (Parker 2015a, b).
    


    
      Bikindi was eventually convicted of incitement to genocide. Crucially, however, it was not his songs that
      ultimately proved determinative. Instead, the trial Chamber relied on a number of statements he was found to have
      made over a loudspeaker by the side of the road one day in June 1994, which is to say, right in the middle of the
      Rwandan genocide. Bikindi had “used a public address system,” the Chamber said, “to state that the majority
      population, the Hutu, should rise up to exterminate the minority, the Tutsi.” And then later on that day he had
      “used the same system to ask if people had been killing Tutsi, who he referred to as snakes.”6 As for Bikindi’s songs, they had
      clearly been intended to encourage hatred. Moreover, they had actually been used by presenters on RTLM and
      on the government station Radio Rwanda to incite genocidal killings. But it had not been established, the Chamber
      ruled, that this was also Bikindi’s intention.7 How did the tribunal conceive of Bikindi’s songs and speech on the way to this decision? How
      did it situate them relative to the sonic world in which they were heard? What function did it envisage for the
      technologies and media apparatuses which it insisted were so important in this respect? What was their role when
      it came to contextualizing, shaping or otherwise framing the listening experience for Rwandan listeners? Such
      questions were never explicitly asked in the Bikindi case, but that does not mean they are unimportant. Indeed,
      the way in which the tribunal unwittingly responded to them was crucial to securing Bikindi’s eventual
      conviction, as we will see.
    


    
      The analysis begins by showing how the trial Chamber’s depiction of Bikindi’s
      songs and speech as emerging from a noisy backdrop tells a familiar story about sound’s relation to the social
      and juridical. Rather than being something for which we must take responsibility, as in certain other
      legal contexts, noise appeared in the tribunal’s account as precisely that part of the soundscape to which its
      jurisdiction did not extend. Noise was the name given to the lawless in sound, that which is both ungoverned and
      also, in this context, ungovernable. In the second section of the chapter I consider the tribunal’s account of
      radio and this time I am more critical. The tribunal’s approach, I suggest, was consistent with a very common
      narrative in relation to the Rwandan genocide which presents radio as a symbol of the genocide itself. And it was
      important, therefore, that it was also on the radio that Bikindi’s songs had achieved their maximum diffusion.
      But the account of radio offered by the tribunal was extremely thin. It rendered a complex technical and social
      apparatus as little more than a means of extending and intensifying the speaking voice. This sort of instrumental
      thinking is quite common both in relation to radio, in particular, and broadcast media in general. And the
      tribunal’s approach was clearly symptomatic to some extent of the broader impoverishment of its sonic
      imagination. In the particular circumstances of the Bikindi case, however, it was clearly also bound up with the
      doctrinal imperative to individualize responsibility: the institutional requirement to hold Bikindi and only
      Bikindi to account. The ICTR’s deafness when it came to radio should concern us in its own right, as a matter of
      justice and good judgment. It is particularly worrying, I will suggest, when the tribunal plays such a key role
      in representing and memorializing the genocide it set out to judge. In the final section of the chapter, I
      consider the tribunal’s approach to the related matters of audio recording and reproduction. Insofar as Bikindi’s
      songs were heard throughout Rwanda, it was primarily by means of the recordings he had made prior to the
      genocide, which featured regularly on radio stations like RTLM and Radio Rwanda. This was a problem for the
      tribunal because the nature of audio recording vastly complicated the hermeneutic task and therefore also the
      task of judgment. By rupturing the apparent link between the presence of the singer and the listening public, the
      meaning of Bikindi’s songs was displaced onto the radio announcers who framed them for their listeners. It was
      these radio announcers whose intent was truly genocidal, the Chamber said, not Bikindi. The chapter ends by
      suggesting that the Chamber failed to take the consequences of its own arguments as far as it might have, and
      that this failure may have been yet another symptom of a general institutional deafness.
    


    
      NOISE
    


    
      The following passage is taken from the trial Chamber’s judgment in the Bikindi case just as it is
      elaborating the “factual findings” which would ultimately found Bikindi’s conviction. It is exemplary of an
      approach which, though presented here in particularly clear and distilled form, was in evidence elsewhere in the
      Bikindi case as well as in other proceedings before the ICTR. “Witness AKK testified that he saw Bikindi
      in June 1994,” the Chamber wrote, “in a vehicle, as part of a convoy heading towards Kayove.”
    


    
      AKK lived close to the road and saw buses full of Interahamwe, blowing whistles and making lots of noise
      with clubs and firearms. Bikindi was in a vehicle outfitted with a loudspeaker, over which songs were being
      broadcast with intermittent statements made by Bikindi. Witness AKK stated that Bikindi was not singing that day,
      as cassettes of his songs were being used. Witness AKK heard Bikindi say “You
      sons of Sebahinzi, who are the majority, I am speaking to you, you know that the Tutsi are minority. Rise
      up and look everywhere possible and do not spare anybody.”8
    


    
      What we have here is a soundscape divided, split in two. On the one hand, the noisy backdrop: hails of gunfire,
      piercing whistles, clubs on metal, the acoustic terrain of genocide’s “invisible battlefield” (Goodman 2010:
      xvii). On the other hand, Bikindi’s songs and speech: foregrounded, amplified, distinct, and amenable therefore
      to the tribunal’s jurisdiction. “Based on the words he proffered and the manner he disseminated his message,” the
      Chamber found that Bikindi had “deliberately, directly and publicly incited the commission of
      genocide.”9
    


    
      Noise is often depicted like this. It is constantly in the process of being defined and redefined by its
      opposite. This is why Chion calls noise “segregationist” (2011). In information theory, noise is “that which a
      signal has to overcome through reduction or redundancy in order to get across” (Steintrager 2011: 249). For
      Jacques Attali, noise is “a resonance that interferes with the audition of a message in the process of emission.”
      It does not, therefore, “exist in itself, but only in relation to the system within which it is inscribed” (1985:
      26). More than that, though, noise is often the name given to the specifically disorderly and ungovernable in the
      system in question. For Steve Goodman, it is “intrinsically radical” (2010: 7). For Chion again, that which
      “bothers,” “disturbs” or “pollutes” (2011: 245). And in Hillel Schwartz’s gargantuan audio-cultural history
      Making Noise: From Babel to the Big Bang & Beyond, noise by definition is “what breaks through,” a
      confounding of order (2011: 28). It is no coincidence that the word has its etymological roots in the Latin
      nausea (Serres 1995: 13, 20). Well beyond the particular circumstances of Bikindi, Rwanda, or the ICTR,
      noise is frequently the name given to the element of disruption or dissonance in both sound and the social: a
      failure properly to harmonize, the breach of the peace, a kind of sickness.
    


    
      Sure enough, many of those who testified at the ICTR identified noise with genocide itself. In the Media
      case, for instance, the trial Chamber reported that, “Witness ABC, a Hutu man from Kigali, testified that he was
      in Rugunga when RTLM radio announced at around 8:00 p.m. that President Habyarimana’s plane had been shot at.
      After the announcement, the witness heard gunfire and grenade explosions which continued all night. The next
      morning, RTLM stated that some people who were opposed to the regime had been killed.”10 Here, gunfire and grenade explosions are the very
      first evidence—acoustic or otherwise—that everything is no longer as it was, that the fragility of the social
      order has been breached and that turmoil looms. The example is far from an isolated one. At Bikindi’s trial,
      witnesses would often testify to even more specific examples of noise’s alertive function. “Just as the Daihatsu
      passed,” witness AHP explained, “I also heard a lot of people making noise from where the Daihatsu had come from,
      and I went there to find out what had happened. When I arrived at where the people were making noise, I learnt
      from the people who were there that the conseiller, Sibomana, had taken some Tutsis who had been hiding in
      a certain house.”11 This is
      witness Antoine Nyetera responding to a question from counsel for the defense. “Q. Mr. Nyetera, to whom would you
      attribute those attacks? Or better still, did you hear about those attacks over the radio, for instance? A. If
      people heard grenade explosions at night, the next morning I would pass by a house blown out—a house blown
      up.”12 And here is some
      testimony from Rwanda’s own Gacaca courts read onto the record at one point in the Bikindi case:
      “We heard whistles being blown,” the witness remembered, and immediately “we sought refuge in a—in the bamboo
      bush.”13
    


    
      Noise often arrives before visual confirmation: a sign or “signal” of imminent
      danger (Daughtry 2014; Schafer 1977: 10). That is both a fact of the phenomenology of conflict and a consequence
      of sound’s peculiar disrespect for architectural and visual space. One witness put it particularly unambiguously
      in the Karera case. “I knew that Tutsi could not be making such noise,” he testified, “only
      Interahamwe could make such noise. So I escaped after hearing that noise.”14 And in the Bikindi case we find an
      interesting inversion of this example in the transcript of an RTLM broadcast from April 1994 which was entered
      into evidence by the prosecution. Therein, Gaspard Gahigi, the presenter in question, makes explicit the link
      between noise and his community of listeners. The association between the two, he claims, was often exploited by
      the Tutsi-associated Inkotanyi rebel group as a kind of acoustic trick.
    


    
      Now, when Inkotanyi arrive at a place, for them to be able to kill people who are at roadblocks, they shout and
      blow whistles. So, the citizens rush up, thinking that it is their fellows and then, they fire at them. So, be
      careful about people who come blowing whistles … be careful about that and know that soldiers are around.
      15
    


    
      In Rwanda in 1994, evidently, noise and genocide were intimately related.
    


    
      The juridical consequences were as follows. First, the presentation of Rwanda’s sonic environment during the
      genocide as noisy—buses full of Interahamwe “blowing whistles and making lots of noise with clubs and
      firearms”16—helped both in
      evidentiary terms and rhetorically to establish a narrative of conflict. Noise registers in the Bikindi
      judgment both as a technique of intimidation and as sign and symptom of actual social dysfunction, the breakdown
      of civil order. Second, this sonic narrative conforms to a parallel and similarly familiar technological
      discourse. The particular kinds of noise depicted at the tribunal were all decidedly low-tech: whistles
      blowing, clubs banging on the metal of car doors, gunshots fired into the air: the acoustic manifestation of a
      famously low-tech conflict in which so-called “small arms” and “light weapons” rather than “heavier” munitions
      such as planes, tanks, rockets, and bombs were central (Figure
      3.2). Indeed, in the standard historical accounts, a large part of the horror of 1994 derives precisely from
      this technological aspect, revealed here at the level of sonics: the grotesque proximity, the brutal lack of
      mediation, between perpetrator and victim, Hutu and Tutsi, which this technological dimension implies (Des Forges
      1999: 9, 97; McNulty 2000: Verwimp 2006: 5). It is as if war in the West were somehow more civilized, and
      specifically by virtue of its technical “sophistication”: the clinical, anesthetic distance of drone warfare and
      targeted aerial bombardment. So the particular forms of noise being depicted in the judgment in the
      Bikindi case—whistles, clubs on metal, handguns—map well onto a story about the supposedly “tribal” or
      even “primitive” nature of the Rwandan conflict which we also see reflected in the tribunal’s discourse about
      radio.17 The ICTR’s
      endorsement of the phrase “Radio Machete” to describe RTLM in the Media case, for instance, its
      metaphorization of RTLM as “drumbeat” of the genocide:18 these are all too overt echoes of media theorist Marshall
      McLuhan’s dubious claims about the association between radio and Africanness, both replete with “tribal magic,”
      as we will see (1964).
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      FIGURE 3.2 Still from “20 Years Challenging Impunity” © ICTR.
    


    
      Third, and most importantly, noise is positioned by the tribunal as both counterpoint and backdrop to Bikindi’s
      songs and speech. It is in this original act of segregation that the tribunal’s peculiar doctrinal concerns begin
      to manifest themselves at the level of acoustics. Whereas in the law of nuisance, for instance, noise often
      appears as the object of juridical inquiry, here it is both the limit and other of responsibility in relation to
      sound (Bijsterveld 2008; Thompson 2004: 115–168). Noise maps to genocide itself. It is the acoustic manifestation
      of the social problem from which individual, criminal responsibility must be
      distinguished. In doctrinal terms, noise is presented by the tribunal as precisely the opposite of legally
      relevant “expression,” the absence of a “direct” and clearly articulated “idea” or “opinion” for the
      purposes of the law of freedom of expression and the doctrine of “direct and public incitement to genocide” (ICTR
      Statute). It is not just the ungoverned therefore, but, in doctrinal terms, also the ungovernable in sound: that
      part of the soundscape to which the tribunal’s jurisdiction did not extend. For the ICTR, noise begins where
      responsibility ends. It is the disorderly backdrop from which Bikindi’s voice must emerge—direct, public, and
      meaningful—into the realm of criminal accountability.
    


    
      RADIO
    


    
      By far the most predominant means by which it did so was on the radio. It was on the radio that Bikindi was
      alleged to have “participated in the campaign to defeat the enemy in the media.”19 The privately owned RTLM had been “created as a vehicle for
      anti-Tutsi propaganda,” the prosecution alleged, “with a media programming objective of sensitizing and inciting
      the listening public to target and commit violent acts against Tutsi, extolling Hutu solidarity, and targeting
      the Tutsi as accomplices of the enemy.”20 Bikindi was said to have collaborated with a number of high-ranking officials, including
      President Habyarimana, in founding it for this purpose. Not only did RTLM feature his songs “several times a
      day,” “usually during an early morning broadcast, at lunchtime and in the early evening,”21 Bikindi had conspicuously failed to
      exercise his right under Rwandan law to “forbid or enjoin” their public broadcast.22 In doing so he had “acquiesced,” the prosecution
      claimed, “in the manner in which RTLM used his songs to promote death and destruction.”23
    


    
      Those were the allegations as far as radio was concerned. In its judgment, the Trial Chamber determined as
      follows. First, it was on the radio that Bikindi’s songs had reached their maximum diffusion. The Chamber ruled
      that they had been played “repeatedly on RTLM and Radio Rwanda in 1992, 1993 and
      the first half of 1994.” Moreover, two songs in particular were played “even more frequently during the
      genocide,”24 “over and
      over,” according to one witness, “more than five times per day.”25 Another claimed to have heard them “continuously,” “all day
      long.”26 Second, although
      RTLM had undoubtedly become a “vehicle for anti-Tutsi propaganda” as early as the end of 1993, which is to say
      only a few months after it began broadcasting,27 it was not clear it had been created for such a purpose.28 Furthermore, there was no evidence that either Bikindi’s
      involvement in launching the station “with 49 other individuals” or his continued “minor shareholding” in it gave
      him any control over programming.29 When Bikindi was interviewed on RTLM in December 1993 and January 1994, for instance, he had
      supported President Habyarimana and “vigorously criticized” Fuastin Twagiramungu, who had been designated Prime
      Minister of Rwanda by the Arusha Accords in July 1993, but “nothing in these interviews show(ed) that Bikindi had
      any kind of authority over the radio programming or over RTLM in general.”30 Finally, not only had the prosecution failed to prove that
      Bikindi had the right to prohibit the broadcasting of his songs under Rwandan legislation,31 “mere acquiescence” was not
      sufficient to constitute criminal responsibility in international criminal law. The prosecution would have needed
      to establish a duty to stop the broadcast of his songs, which it failed to do.32 How was radio itself presented on the way to these
      findings? What kind of account did the tribunal’s juridical concerns enable or produce? Why? And with what
      consequences?
    


    
      Scott Straus has argued that in the years since 1994 radio has become a “symbol” of the Rwandan genocide in the
      international imaginary (Straus 2006, 2007: 610). In his highly influential Rwanda: Les Médias du
      Génocide, Jean-Pierre Chrétien put it like this. “Two tools, one very modern, the other less so, were used
      particularly widely during the genocide of the Tutsis in Rwanda: the radio and the machete, the first to give and
      receive orders, the second to execute them” (1995: 191, translation my own). “Killers often carried a machete in
      one hand, and a transistor radio in the other,” writes Samantha Power (2001: 89). And for Linda Melvern RTLM was
      a “propaganda weapon like no other,” “radio murder” (2000: 71; 2005: 25). Even Alison Des Forges, in her renowned
      account of the genocide for Human Rights Watch, variously metaphorizes radio as the “voice of extremism,” the
      “voice of the government,” the “voice of the campaign” and simply the “voice of genocide” (1999: 58, 60, 190,
      496). In a more recent collection, introduced and endorsed by none other than Kofi Annan, Allan Thompson called
      RTLM “the voice of Hutu Power” (2007: 2).
    


    
      The approach we find throughout the Bikindi case is very similar. This was not a coincidence. Not only
      might we expect many of those involved in Bikindi’s trial to have read and absorbed some of this literature, much
      of it was explicitly incorporated at the level of expertise. Excerpts from Chrétien’s book were both admitted
      into evidence in the Bikindi case and cited on a number of occasions in the Chamber’s judgment.33 In fact, both Chrétien and Des
      Forges were key expert witnesses for the prosecution in the Media case in which two of RTLM’s other more
      influential founders Ferdinand Nahimana and Jean-Busco Barayagwiza were prosecuted and eventually convicted of
      incitement to genocide,34
      and which bore a significant influence on the tribunal’s thinking in relation to Bikindi.35 Radio was both a privileged feature
      of the Rwandan soundscape for the ICTR and heavily instrumentalized by it, as we will see. The tribunal
      consistently rendered radio as a tool or technique of amplification, a means of preaching hate more widely
      and more effectively than the natural, untechnologized voice would allow.
    


    
      In the Bikindi judgment, as in each of the prosecutor’s indictments
      before it,36 RTLM was
      constantly referred to as a “vehicle” for the “dissemination” of anti-Tutsi propaganda.37 “The Chamber finds beyond reasonable doubt that
      RTLM was a vehicle for anti-Tutsi propaganda.”38 “Upon reading of the transcripts of RTLM broadcasts admitted into evidence,” it wrote, “RTLM
      clearly and effectively disseminated anti-Tutsi propaganda as early as the end of 1993.”39 The role of radio here is clear. It is a method
      for the dispersal of incendiary political “expression,” and a particularly efficient one at that. The Chamber
      cited the following testimony, for instance, without either comment or critique. “The Defence Expert testified
      that a radio broadcast throughout the entire territory would have a far more considerable impact than a public
      performance.”40 The same
      approach can be seen even more clearly in the Media case. Again, radio is constantly figured there as a
      “vehicle,” “used” to “transmit,” “convey,” “spread” and “disseminate” “messages,” “ideology” and “views”: a
      technique, in other words, for the expression and distribution of intentional thought as manifested in the
      technologized voice.41 To
      “disseminate,” after all –from the Latin seminare, to sow—means to scatter one’s seed widely. The roots of
      the word “broadcast” are similarly agricultural. It literally meant to cast broadly: to spread out or disperse
      (Peters 1999: 206–214). But radio also featured extensively in the Media case as an “object,” a “tool” and
      a “weapon.” According to one witness whose evidence was endorsed by the Chamber, “one would find little radios in
      offices, cafes, bars, and other public gathering places, even in taxis.”42 “Radios and weapons” were “the two key objects that would be
      found at roadblocks,” the witness claimed.43 According to another, “almost everyone had a radio and listened to RTLM.”44 Elsewhere, RTLM was described as
      “the crucial propaganda tool,”45 a “tool for killing,”46 the “radio que tue,”47 “Radio Machete” (Figure
      3.3).48
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      FIGURE 3.3 Still from “20 Years Challenging Impunity” © ICTR.
    


    
      What made the radio so effective, such an ideal “vehicle” for the purposes of “disseminating”
      propaganda, even if RTLM had not originally been intended as such? In its judgment in the Media case, the
      trial Chamber explained:
    


    
      The nature of radio transmission made RTLM particularly dangerous and harmful,
      as did the breadth of its reach. Unlike print media, radio is immediately present and active. The power of the
      human voice, heard by the Chamber when the broadcast tapes were played in Kinyarwanda, adds a quality and
      dimension beyond words to the message conveyed. In this setting, radio heightened the sense of fear, the sense of
      danger and the sense of urgency giving rise to the need for action by listeners. The denigration of Tutsi
      ethnicity was augmented by the visceral scorn coming out of the airwaves—the ridiculing laugh and the nasty
      sneer. These elements greatly amplified the impact of RTLM broadcasts.49
    


    
      Two qualities made RTLM “particularly dangerous and harmful” as far as the ICTR was concerned. First, the
      “breadth” of its “reach,” the precise extent of which, interestingly, was never actually addressed in detail by
      the tribunal.50 Second, the
      potency of its effects, which are glossed immediately as essential to radio’s “nature.” This natural potency
      derives, apparently, from the peculiar immediacy of the radio voice which, unlike the text-oriented “print
      media,” is imagined as being both particularly “present and active.”51
    


    
      The depiction of radio naturalized at the ICTR conforms closely to ancient and deeply held theological and
      metaphysical attitudes or commitments, whereby vision maps to distance, disengagement, reason and intellect, and
      sound is immersive, present, embodied, affective, even divine (Derrida 1976; Sterne 2003: 15). Here, they have
      simply been technologized, translated into the field of radio. Radio on this account is an extension of the
      speaking body in exactly the same way that the machete might be thought of as merely an extension of the arm or
      hand. Both are figured as prosthetics: one acoustic, the other haptic. Where one improves the reach and power of
      the voice in the “expression” of incendiary “ideas” and “opinions,” the other does the same for the arm in the
      infliction of pain. Radio, thus, like some supercharged version of the voice, is rendered as intrinsically
      “powerful” and “visceral.” It “heightens,” “augments,” and, finally, “amplifies the impact” of the “messages”
      being broadcast. In his award-winning account of the genocide Shake Hands with the Devil, General Roméo
      Dallaire, who led the UN’s peace-keeping force to Rwanda between 1993 and 1994 and who also testified a number of
      times at the tribunal,52
      famously wrote that in Rwanda “radio was akin to the voice of God” (2003: 272). There is very little in either
      the Bikindi or the Media cases to suggest that the ICTR would disagree.
    


    
      One suspects that a number of related racial and cultural prejudices may have been in play here too. In the
      Bikindi case the Chamber was happy to endorse witness BHH’s testimony, for instance, that “the African
      population, and the Rwandan population in particular, has the tendency to respect what is broadcast on government
      radio stations which stand as official sources. He added that people tend to think that what is broadcast on the
      national radio station has a legal force or some kind of authority.”53 The sentiment is very similar to one expressed by renowned media
      theorist Marshall McLuhan, for whom radio’s potency in totalitarian regimes was related directly to its supposed
      Africanness. Hitler’s Germany “danced entranced to the tribal drum of radio” he wrote in 1964’s Understanding
      Media, the clear implication being: if only Germany had been less aural, more literate, less African, more
      European (1964: 260). For McLuhan:
    


    
      Radio affects most people intimately, person-to-person … That is the immediate aspect of radio. A private
      experience. The subliminal depths of radio are charged with the resonating echoes of tribal horns and antique
      drums. This is inherent in the very nature of the medium, with its power to turn
      the psyche and society into a single echo chamber. (1964: 261)
    


    
      Notice how similar McLuhan’s language is here to that of the tribunal above, and how in both cases the account of
      radio is presented as “natural.” Consider too just how little agency is granted to the listeners in both
      accounts. In its presence and its intimacy, radio does things to you, whether you like it or not. “RTLM
      broadcasting was a drumbeat,” the Chamber wrote in the Media case, “calling on listeners to take action
      against the enemy and enemy accomplices.”54 The association between rhythm and the compulsive African body is an old one. There is a
      long history, Simon Frith writes, “of defining black culture, specifically African culture, as the body, the
      other of the bourgeois mind.” “The primitive in music (rhythm), the primitive in social evolution (the medieval,
      the African), and the primitive in human development (the infantile) are thus reflections of each other” (1996:
      127, 130). Similarly familiar is the elision between so-called “oral traditions”—in the Bikindi case, the
      Rwandan tradition was repeatedly referred to in these terms55—and either critical or intellectual deficit. In her influential
      study Oral Literature in Africa, for instance, Ruth Finnegan writes that “in the popular view [the concept
      of an oral literature] seems to convey on the one hand the idea of mystery, on the other that of crude and
      artistically undeveloped formulations” (1970: 1). Indeed, the entire book can be read as an attempt to
      reconfigure the deep association between orality and the “primitive,” to revalorize oral traditions, in other
      words, for the Western reader. The ICTR’s portrayal of the Rwandan radio listener is consistent with such
      stereotypes about both Rwandans and Africans more generally: that “they obey orders blindly, that they are poorly
      educated and thus easily manipulated, and that they are immersed in a culture of prejudice” (Straus 2007: 617).
      This time, the prejudice simply comes with a technological gloss, which also operates as an obfuscation. As
      Richard Carver puts it, “the notion that people could be incited to acts of extreme violence merely by listening
      to the radio is only tenable if it is accepted that RTLM propaganda unlocked profound or even primordial hatreds”
      (2000: 190).
    


    
      So far we have identified two main features of the tribunal’s account of radio in the Bikindi case. First,
      a real consistency with the broader discourse in relation to the medium’s role in the Rwandan genocide, inherited
      by the tribunal partly in the form of expert evidence. Second, the work of certain familiar but unfounded
      attitudes regarding the relations between sight and sound, reason and unreason, the West and Africa, playing out
      this time at the level of technology. I now want to identify two further elements to the tribunal’s approach,
      both of which were the result of a specifically juridical orientation. On the one hand, a tendency towards
      reification. On the other, an entrenched instrumentalism.
    


    
      In the work of Georg Lukács, “reification” refers to the objectification of social relations, and particularly of
      commodity structures (1971: 83). As taken up by Jonathan Sterne, the term names the same process in relation to
      media. It refers to the tendency to mistake the historical conditions of a medium for its fundamental nature, to
      understand the complex constellation of technical and social practices embodied in a medium like radio or
      television as if they were somehow inevitable or intrinsic to the technology itself (Sterne 1999: 503–504). This
      is precisely the logic we find in relation to radio at the ICTR.
    


    
      Technologically, analogue—as opposed to the more recent digital—radio depends on the bringing together of
      microphones, amplifiers and loudspeakers as well as the ability to send and receive electroacoustic signals by
      way of electromagnetic radiation with minimal noise or interference. At the
      level of infrastructure, it requires the alignment of these technologies in a very particular way. A whole host
      of decisions needs to be made and then carefully implemented, regulated, and maintained in relation to how they
      are networked. If radio was predominantly centralized and uni-directional in Rwanda, therefore, which is to say,
      truly a broadcast medium rather than modular and dialogical like the telephone, neither of these characteristics
      were inherent to the technologies themselves (on the telephone’s brief history as a broadcast medium, see Sterne
      2003: 192–194). They had to be designed. Transmitters with a significant range had first to be funded and then
      built. In order to establish an audience, receivers needed to have been distributed and the network “heavily
      promoted by UNESCO and other international aid agencies” as a method of “modernization” and “development,” as
      indeed it was throughout much of Africa in the twentieth century (Kellow and Steeves 1998: 115; Larkin 2008). To
      give some idea of the numbers in this respect, whereas in 1970 there was one radio receiver for every 120
      Rwandans, by 1989—just five years before the genocide—the ratio was more like one for every thirteen (Chrétien
      1995: 57). Then there are the crucial related questions of programming and listenership: the particular ways in
      which radio programs present themselves to the ear and are integrated into the lives of their listeners, none of
      which are either necessary or stable; the specific forms of attention and affect a broadcaster both nurtures and
      produces; the way in which the audience is addressed and encouraged to interact (or not to); the specific modes
      of listening facilitated, whether individual or communal, concentrated or distracted (Douglas 1987; Larkin 2008;
      Smulyan 1994). Darryl Li has argued, for instance, that if RTLM exerted a certain “intangible power” in the run
      up to and during the genocide, this had nothing to do with radio’s essence or “nature,” nor its ability to simply
      compel or manipulate a peculiarly gullible audience. Rather, the station’s success in this respect was a function
      of its ability to “implicate listeners in the project of the genocide,” to inveigle its way into the routines of
      everyday life by means of news, debates, music, talk-back, and a generally informal and jocular style (Li 2004:
      16). If RTLM was authoritative, in other words, this wasn’t because it assumed the voice of God, but precisely
      the opposite: because of its ability to co-opt “normality itself in the service of violence,” which is to say
      something much more subtle and complex (Li 2004: 23). All this nuance was simply elided at the crucial moments in
      the Bikindi case. Once radio had been reified as a “tool,” “object” or “vehicle” for the “dissemination”
      of propaganda, it was presented by the tribunal as ready and waiting to be put to inflammatory use: an instrument
      of genocide.
    


    
      As critical media theorist Andrew Feenberg explains, “instrumentalism” refers to the “common sense idea that
      technologies are ‘tools’ standing ready to serve the purposes of their users” (1991: 5). Not only do technologies
      have an “essence” on such an account, that essence, by definition, “distinguishes it from the human (essence)
      that, as its efficient cause, makes and uses technology” (Coonfield 2006: 287). This is why for Martin Heidegger
      instrumental thinking is necessarily anthropological too (1977). Presupposed in the separateness of the (reified)
      tool is a theory of man capable of “mastering” it, of wielding it at will (Heidegger 1977). This same
      anthropocentrism is also why for Félix Guattari the instrumentalist conception of technology tends to depict such
      mastery in terms of “the extension and the projection of the living being” (2009: 92). “With every tool man is
      perfecting his own organs,” wrote Sigmund Freud (2001: 101). Even if that perfection is sometimes to insidious
      ends.
    


    
      But instrumental thinking is not just anthropological. In this context it is
      thoroughly juridical too: entailed in the very project of international criminal law itself. As an entire media
      apparatus—which is to say an historically specific network of technologies, affects, people and practices—radio
      is a social problem, and responsibility in relation to it is therefore necessarily diffuse. It falls to a
      station’s owners, programmers, and announcers, but also to its many listeners and interlocutors, to the
      technology itself, to Rwanda’s colonizers, to the postcolonial governments and NGOs who installed, maintained and
      promoted the necessary infrastructure, even to the international bodies who failed to intervene and “jam” the
      station’s signal once it had become clear what was happening on the ground (Metzl 1997). As a simple tool for the
      extension of the voice, by contrast, responsibility is individualized. Of necessity, it resolves back to the
      speaker, singer, or whoever it was who allowed or encouraged their voice to be broadcast in the first place.
    


    
      It is often pointed out that because of its commitment to a “strong idea of individual responsibility” (Mégret
      2014), international criminal justice can tend to erase or at least marginalize the role played by social
      structures and systemic factors in the commission of mass atrocities in the stories it tells about them (Drumbl
      2005; Gevers 2014; Mégret 2014; Simpson 2014). The same point is made less often about media. And yet as the
      Bikindi case clearly shows, straining accounts of the Rwandan genocide through the filter of international
      criminal law had a major distorting effect on how radio’s role in the genocide was understood. If the ICTR
      consistently presented radio as a “tool” that could be wielded at will, just like a machete, this wasn’t just a
      result of the expert witnesses it called, or the conventional wisdom it absorbed, but also partly a function of
      the law itself. In international criminal law, in other words, the attribution of responsibility actually
      depends on the accused’s mastery of their tools. And the result has been the institutionalization of an
      account of radio that is not just over-determined, reductionist or racist, but also—by virtue of the ICTR’s
      profound influence on public discourse on the genocide—increasingly central to how the genocide is remembered.
      Indeed, as Gerry Simpson points out when the Rwandan genocide is remembered today, the proceedings of the ICTR
      have become a ubiquitous reference point, even to the extent that the two may now be “ineluctably linked”
      (Simpson 2014: 159). So it isn’t just that history has just been “judicialized,” as Simpson succinctly puts it
      (2014: 159). At least where the Rwandan genocide is concerned, history has been criminalized: made to
      depend on international criminal law’s commitment to individual responsibility and the twin concepts of human
      agency and media required to sustain that commitment.
    


    
      AUDIO RECORDING
    


    
      When Bikindi’s songs were featured on RTLM and Radio Rwanda, it was only ever in the form of recordings which the
      Chamber found had been made at a private studio in Kigali in early 1993, and then distributed on tape.56 Two of the songs recorded, it said,
      had clearly been intended to “disseminate pro-Hutu ideology and anti-Tutsi propaganda, and thus to encourage
      ethnic hatred.”57 This fell
      short, however, of a specific intention to incite genocide, and it was not until the recordings were subsequently
      “deployed” on the radio in 1994 that the provocative “commentary” by radio announcers would lead to their
      re-branding for explicitly genocidal purposes.58 “A month into the genocide,” the Chamber wrote, the “interpretations” on RTLM were becoming
      increasingly “inflammatory.”59 On May 17, 1994, for instance, the RTLM journalist Kantano Habimana had the following to say
      by way of introduction to one of Bikindi’s songs:
    


    
      Now, let us allow Bikindi to predict the future of the Inkotanyi and to
      tell them the fact awaiting them once the sons of Sebahinzi unite and fight them … They are vanishing, gradually,
      as the bombs land on them, as they continue to be killed like rats … Bikindi will in a short while tell you what
      will happen in future [sic] … Please listen to Bikindi’s advice to the Inkotanyi. He is warning
      them that they will all be wiped out, come what may, because all the sons of Sebahinzi are closely watching
      whatever has to do with the Inkotanyi, fighting them and hunting them down. That is what is happening now,
      and the Inkotanyi are on the verge of extinction.60
    


    
      It was this sort of framing, the Chamber said, that manifested a truly genocidal intent. Recordings of Bikindi’s
      songs were used for genocidal purposes, but that purpose was not Bikindi’s. Because he had neither any
      “control or influence over the programming of RTLM or Radio Rwanda”, nor any positive duty in law to attempt to
      stop them from being broadcast, Bikindi could not be held responsible for any such use.61
    


    
      Gregory Gordon has argued, therefore, that “an implied ‘instrumentality’ criterion” can be gleaned from the
      Bikindi judgment: that “when recordings are involved, the recorded would-be inciter must be responsible
      for actual contemporaneous dissemination of the criminal speech (i.e., the playing of the recording) that is
      charged” (2010: 622). Gordon is right in one respect. The tribunal’s logic here was “instrumental.” It
      also involved the projection of a “complex assemblage of human and tool, machines and meanings, codes and
      connections” onto a singular object, ready and waiting to be deployed at will (Coonfield 2006: 288). This time,
      however, the object or tool in question was a tape recording as opposed to the radio. But Gordon goes too far in
      suggesting that the Bikindi case can be read as authority for the claim that the would-be inciter
      must be involved in the act of dissemination—of pressing play, as it were—for responsibility to ensue.
      There is nothing in the Chamber’s judgment to suggest that if Bikindi’s songs had been more overtly incendiary—if
      it had been possible to find in them a “specific intention to incite genocide” in addition to the mere
      “encouragement of ethnic hatred”—that the Chamber would in principle have required his involvement in their
      “deployment” too. Composition and recording may well have been enough on their own. Nevertheless, audio recording
      did present a problem for the tribunal.
    


    
      In R. Murray Schafer’s account, the electroacoustic transmission and reproduction of sound is referred to as
      “schizophonia” (1977: 88). The psychiatric connotations are quite deliberate. “Related to schizophrenia,” Schafer
      writes, the term was intended “to convey the same sense of aberration and drama” (1977: 91). Schizophonia, from
      the Greek schizo meaning split and phone meaning voice, refers to the dislocation between an
      original sound and its electroacoustic reproduction louder, later and elsewhere. It was precisely this split that
      caused the ICTR so much trouble. Whereas radio, in its supposed proximity to the loudspeaker and therefore to the
      natural voice, seemed to allow for the expressive chain, as it were, between the present intention of the
      speaker/singer and the listener’s ear to remain intact, recording dramatically interrupted it. In doing so, it
      enabled the intervention of another intentionality, another voice, and along with it another layer in the
      construction of any given recording’s meaning and effects. As a result, it vastly complicated the hermeneutic
      project and therefore the task of judgment. And yet the tribunal never quite took this insight as far as it might
      have. It recognized that electroacoustic reproduction is never simply a matter of repetition, that it always also
      involves a difference, and that to reproduce is by its very nature to reframe: to change. But it failed to apply this same logic to the one moment where Bikindi himself was
      involved in the act of reproduction.
    


    
      When the Chamber wrote that there was “no evidence that Bikindi played a role in the dissemination or deployment
      of his three songs in 1994,” that was not entirely accurate.62 Bikindi may not have played a decisive role in his songs’
      diffusion throughout the Rwandan radioscape, but there was at least one occasion in 1994 when he was undoubtedly
      involved in their “broadcasting” nevertheless. The Chamber even said as much in the very passage that would
      ultimately found his conviction. To repeat:
    


    
      Witness AKK testified that he saw Bikindi in June 1994, in a vehicle, as part of a convoy heading towards Kayove.
      AKK lived close to the road and saw buses full of Interahamwe, blowing whistles and making lots of noise
      with clubs and firearms. Bikindi was in a vehicle outfitted with a loudspeaker, over which songs were being
      broadcast with intermittent statements made by Bikindi. Witness AKK stated that Bikindi was not singing that day,
      as cassettes of his songs were being used. Witness AKK heard Bikindi say “You sons of Sebahinzi, who are
      the majority, I am speaking to you, you know that the Tutsi are minority. Rise up and look everywhere possible
      and do not spare anybody.”63
    


    
      When Witness AKJ, “heard Bikindi ask over a loudspeaker ‘Have you killed the Tutsi here?’ and whether they had
      killed the ‘snakes’,” he also “heard Bikindi’s songs being played as the vehicles moved on.”64
    


    
      What is this if not the very same sort of restaging which in the case of RTLM the tribunal was happy to deem
      genocidal? If a journalist at RTLM was capable of “deploying” Bikindi’s songs for genocidal purposes by
      broadcasting them along with inflammatory commentary, why not the man himself? Even if the Chamber was right and
      Bikindi had not intended his songs to incite genocide at the time of their composition, it was entirely open to
      the Chamber, and moreover precisely by virtue of its own logic, to find that Bikindi’s own commentary—which in
      the Chamber’s own analysis was intended to incite the killing of Tutsi—also constituted a reframing to
      genocidal ends. How else was Bikindi’s audience meant to understand the performance of his songs in this context,
      backed by the noisy spectacle of an armed militia and punctuated by the rest of Bikindi’s genocidal rhetoric?
      What purpose did the broadcasting of his songs play here if not to bolster the authority and effect of his
      statements? How could they fail to be colored by the context of their performance, by all the shouts and gunfire
      and noise? How could they not be imbued with a renewed salience or gravitas?
    


    
      I am not suggesting that the Chamber ought necessarily to have found Bikindi culpable in this respect. That the
      tribunal failed even to explore this possibility, however, is revealing. Here was a man accused of
      inciting genocide with his songs and who was playing those very songs at precisely the moment he spoke the words
      which would ultimately lead to his imprisonment. Yet somehow this performance was deemed unworthy of
      consideration. It is as if, from an institutional perspective, the songs are totally beside the point here: as
      if, as far as the tribunal is concerned, they have more in common with the noisy backdrop than with Bikindi’s own
      utterances. Indeed, it is hard not to wonder if this wasn’t always the case to some extent: if Bikindi’s songs
      weren’t always conceived by the tribunal as being partly non-justiciable, always more noise than
      signal from a juridical perspective, always somehow secondary to the relative transparency of the word or
      text as expressive of the speaker’s intentions: yet more evidence, in other words, of the deafness with which so
      much legal thought and practice is afflicted.
    


    
      CONCLUSION
    


    
      The account of the Rwandan soundscape produced by the ICTR in the Bikindi case was both the product of
      familiar narratives, themes, prejudices, and traditions from outside an overtly juridical context and the result
      of certain very specific juridical concerns. To begin with, the doctrine of “direct and public incitement to
      genocide” necessitated the segregation of the soundscape. On the one hand, the acoustic backdrop—noisy, social
      and, most importantly, ungovernable—marked the limit of the tribunal’s jurisdiction in relation to sound. On the
      other hand, the acoustic foreground was occupied by Bikindi’s songs and speech, both of which invariably
      distinguished themselves by means of technology: the radio, a loudspeaker, an audio recording. Radio, we saw, was
      in many respects the most important of these. It was radio, in the end, that gave Bikindi’s songs their maximum
      diffusion both before and during the genocide and which, in doing so, worked to cement his popularity and fame.
      The tribunal’s representation of radio was highly instrumental. Radio was not a network, but a tool, and
      specifically for the amplification of intentional human action; in this case, the vocalization of anti-Tutsi
      propaganda. Radio both flooded the Rwandan soundscape with such voices and intensified their effects on an
      apparently naïve listenership. The consonance with the commemorative film narrated briefly at the outset of this
      chapter is striking. There too radio is a tool, an instrument of atrocity, just like the machetes that feature so
      prominently beside it. The narrator could hardly have put it more succinctly: “It came,” he says, “from the
      radio” (ICTR 2014). Even though Bikindi’s songs were in fact deployed to genocidal ends on Rwanda’s airwaves, the
      fact that Bikindi was not himself involved in this deployment meant that he could not be deemed responsible to
      the extent that they were. Responsibility resolved instead to the journalists who, in the act of broadcasting and
      contextualization, also reframed them: were able to inject some of their own intentionality into the mix. Not so
      where Bikindi’s own restaging was concerned. Just at the crucial moment, on the road to Kayove that day in June
      1994, his songs simply receded into the noisy background.
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      FIGURE 3.4 Still from “20 Years Challenging Impunity” © ICTR.
    


    
      For an institution whose depiction of the Rwandan soundscape, and especially radio, left so much to be desired,
      the ICTR’s faith in its ability to rehabilitate that soundscape is disconcerting. This is how the tribunal’s
      “legacy” film ends. “Those that survived the genocide asked the United Nations to help rebuild a trust that had
      been lost,” the narrator explains, “and, through justice, put the country they remembered back together. The
      mandate was clear. The way forward was not. Hundreds of thousands of victims, tens of thousands in jail, but the
      courtrooms were empty, with rumours of only five judges and a handful of lawyers left alive” (ICTR 2014). The
      camera looks up to towering buildings, gleaming white, their antennas reaching yet further into the clear blue
      sky. This is the International Conference Centre in Arusha, Tanzania: home to the ICTR since November 1995, and,
      despite the narrator’s insistence on the clarity of its mandate, against the express wishes of the Rwandan
      Government.65 As we hear of
      the tribunal’s many achievements over the years, especially its key convictions—the directors of RTLM and Bikindi
      all among them—the camera lingers on shots of courtrooms decked out with microphones and computer monitors,
      witnesses, barristers, judges in headphones, and we see a series of close-ups of various diagrams, photographs,
      and other items of evidence with their exhibit numbers and other bureaucratic symbols featured prominently.
      Clearly, this is an institution that prides itself on its technical sophistication, which maybe even understands
      this as a marker of modernity and of the authority and prestige of international criminal justice itself (but
      this was already palpable in the film’s production values from the very first
      frame). Now we see images of children dancing (Figure 3.4).
      The soundtrack is nondiegetic (Chion 1994: 73), so we cannot tell for sure, but it is safe to assume that the
      music they are listening to is not Bikindi’s. “Today in Rwanda it’s safe to listen to the radio again,” the
      narrator promises, as if that were somehow a result of the ICTR’s labors: the instrumentalization now of justice
      itself. “The sound is of a nation rebuilding and a world pushing forward despite great imperfection, each day
      closer to a time when international law offers justice to all people, everywhere.” And a single note on the piano
      rings out.
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      Truth, Politics, and the Value of Performing
      Impersonations
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      The wavering line between truth and fiction has been a staple of late modern culture. Performance in this context
      is a particularly telling form: the supposed authenticity of face-to-face encounter is written into its medium,
      while it is also simultaneously premised on simulation. This chapter explores impersonation as a practice
      of masquerading that troubles the boundaries between “performance” and the “law.” While it may be fine to pretend
      to be a police officer on-stage, it’s against the law to do so in “real” life. Impersonation encompasses
      both theatrical and fraudulent behaviors—everything from actors to con men to criminal acts. Performance and
      theater, by definition, enact identities, critical positions, situations, and emotions that do not coincide with
      the actor’s. “There is a gap at the heart of the mimetic continuity” as Jacques Rancière put it.1 Audiences recognize and participate in
      the “gap,” the as-ifness, or the deception. As Coleridge put it, people willingly participate in the “suspension
      of disbelief” when the story is infused with “human interest and a semblance of truth.”2
    


    
      The law, however, has trouble with semblance when it comes to impersonations. Perhaps this is because of an
      underlying ambiguity regarding what it is exactly that impersonations are asking us to agree to. Must the
      impersonation succeed as an intended fiction? Of course, it might be thought that the law has trouble with
      semblance precisely because of its fictive aspect. Yet, the law has little difficulty with fiction in other
      respects. Consider, for example, that a legal contract is typically defined as “a meeting of minds with the
      understanding and acceptance of reciprocal legal rights and duties as to particular actions or obligations, which
      the parties intend to exchange; a mutual assent to do or refrain from doing something; a contract.”3 Such terms as “meeting of minds” and
      “intent” and “assent” are fictions that suggest that people clearly understand what they are agreeing
      to.4 What do people assent to
      when they witness an impersonation, and what do they intend when they participate in one? As we shall see,
      effective political performances may risk legal censure as the price to be paid for exploiting the slippery
      terrain of impersonation.
    


    
      Orson Welles’ 1938 radio broadcast “War of the Worlds” terrified his audience. He pretended to be a newscaster
      giving live bulletins about an invasion from Mars. He found it shocking, he said afterwards, that listeners would
      believe in Martians.5 Should
      there be a law, a critic asked him, against such enactments? And what would that legislation be? Sophie Calle, a French artist, dressed in a wig and stalked a stranger photographing even the
      most banal aspects of his existence (Suite Venitienne, 1980). In 1981, she pretended to be a maid to enter
      hotel rooms and photograph strangers’ belongings. At least one of her subjects sued her for invasion of
      privacy.6 Bill Talen, aka
      Reverend Billy, of the Church of Stop Shopping, is an actor pretending to be an evangelical preacher. He has been
      arrested repeatedly throughout the United States for taking on corporate interests by reciting the First
      Amendment and ‘exorcizing’ cash registers.
    


    
      Are these art works “true” or “false”? Is their intent to deceive their subjects and audiences, or even to harm
      them? Or do these artists intend to make visible deep-seated assumptions (about national paranoia, privacy, and
      savage capitalism) that go unexamined? Do we agree on what the artist intended to achieve? Who is the authority?
      Does “freedom of speech” trump accusations against “false” even malicious speech?7 Who gets to decide? The judge? The art world? A legal
      definition of “agreement” as “specify[ing] the minimum acceptable standard of performance” only further
      complicates the issue.8 Define
      performance.9
    


    
      The usual definitions of impersonation cite the intention to deceive, to profit, or to harm behind the act that
      makes it a criminal offense.10 The issue is actually not that straightforward. Theater aims to deceive and reaps financial
      benefits at the box office from doing so. People going to the theater, however, know they will be deceived; they
      participate in and enjoy the deception. Yet certain performances might well start before the audience realizes
      it. A Chicano director, Daniel Martinez, staged his play in an old theater in a rundown part of downtown Los
      Angeles. The well-off theater-going audience had to stand in line in front of the people who lived on the
      streets. The homeless folks looked on at the audience with great curiosity. The theatergoers did not know that
      the performance was about them until they walked inside the theater and saw projections of audience members
      coming in from the street and from the lobby.11 The Brazilian theater director, Augusto Boal, developed “invisible theater.”12 Two actors, pretending to be
      ordinary citizens, stood at a bus stop and started an argument about the ongoing war. Was war justifiable? Soon a
      group of people started to congregate and join in the argument.
    


    
      So when is impersonation unlawful? A Legal Dictionary tells us that false impersonation is by definition a crime:
      “The crime of false impersonation is defined by federal statutes and by state statutes that differ from
      jurisdiction to jurisdiction.”13 These definitions reflect a lack of agreement on what impersonation means. One might say
      that impersonation is always “false” if by false we mean the pretend nature of taking on a persona or role that
      differs with the actor’s. Under Federal law (18 US Code 912) those pretending to act as a US officer or employee
      “as such, or in such pretended character demands or obtains any money, paper, document, or thing of value, shall
      be fined under this title or imprisoned not more than three years, or both.”14 Under the New York penal code, 190. 25, criminal
      impersonation applies to those impersonating police officers or physicians while subsections 1 and 2 classify as
      a misdemeanor an act whereby a person “pretends to be a representative of some person or organization and does an
      act in such pretended capacity with intent to obtain a benefit or to injure or defraud another.”15 What about a political performance
      that parodies a corporate website?
    


    
      In what follows, I want to describe a specific instance in which an activist performance I was involved with
      impersonated Monsanto Corporation. This example enables me to examine the ambiguity inherent in impersonation and
      what it means to impersonate a corporation. Etymologically linked to corporare, Latin for embody, the word
      came to refer to a “legally authorized entity” in the 1620s.16 “Corporations” have had “bodies” and been considered “persons” for a long time, it seems, and pretending to be that body or person can
      have adverse effects. Here, then, I examine the ways in which impersonation led to conundrums about which kinds
      of impersonation are naturalized and which seem to trespass beyond the limits of the law.
    


    
      Over the years, the Hemispheric Institute of Performance and Politics (‘Hemi’), which I founded and direct, has
      offered a number of courses on Art and Resistance in Chiapas, Mexico. Hemi, located at New York
      University, offers graduate-level courses through the department of performance studies where I teach, and
      accepts students from NYU and from universities throughout the Americas. That year, as usual, the goal was to
      create an immersive, multilingual environment in which collaborative learning could take place through
      doing as well as through traditional text and discussion based seminars. In addition to researching the
      topic of resistance as a series of acts—from armed resistance to civil disobedience, revolt, refusal, protest,
      foot-dragging and so on—we always offer a workshop that ends in a public performance directed by Mexico’s
      foremost performance artist and activist, Jesusa Rodríguez.17
    


    
      During this third iteration of the course, we focused on the health, social, and economic problems caused by
      genetically modified corn. Monsanto had asked permission from SAGARPA, the Mexican Secretariat of Agriculture, to
      plant genetically modified (“GM”) corn commercially in Mexico. They had planted it experimentally since 2009.
      Although there had been a moratorium on planting GM corn issued by Mexico’s National Biosecurity Commission in
      1998, President Felipe Calderón lifted it in 2009 after a meeting with Monsanto.18 Activists throughout Mexico were mobilized to intervene
      against further invasion of GM corn. Genetically modified organisms (“GMOS”), they agree, impoverish local
      farmers and pose serious health dangers. They also threaten the diversity of the crop, the environment, and the
      cultures that developed in connection to agricultural practices. Monsanto, like other corporations, funds
      scholars to contest the evidence against them. Its goal is not to prove that GMOs are safe or beneficial to
      society, but to create enough doubt in people’s minds so that safety and economic issues become a matter of
      opinion rather than a matter of fact.19 Mesoamericans have been developing corn for the past 10,000 years. They think of themselves,
      by extension, as the “people of corn.” Hundreds of countries have condemned planting GM crops, and understand
      them as especially threatening to countries of origin, those places where the crops were first grown and
      developed.20
    


    
      In July 2013, as usual, the thirty-five participants from throughout the Americas (and beyond) staged a fabulous
      street performance of the People of Corn (Figure
      4.1). Its target was the corporate giant Monsanto. As is typical of both theatrical and legal fictions, the
      mammoth agricultural complex was reduced to one representable character, Monsanto. For this performance, Monsanto
      wore a tuxedo, a top hat, and a pig’s face. On his arm, a glorious drag performer dressed in a variation of the
      national flag pranced around as the adoring Motherland, eager to pick up the pennies that fell from Monsanto’s
      wallet (Figure 4.2). The performer could not wear the
      actual flag as that is against the law in Mexico. The People of Corn, covered in beautiful body paint, sang and
      danced to the God of Corn. The performance moved towards the Zócalo, or city center of San Cristóbal, gathering
      more spectators as it moved along. The performance ended with a public volleyball game in front of the town’s
      main cathedral between Monsanto’s evildoers and the People of Corn (Figure 4.3). Everyone was invited to participate on either side, though almost everyone took the side
      of the People of Corn. A young Mayan girl threw the ball that defeated the Monsanto team, to great applause and
      shouts of joy. The group carried the beaming girl on their shoulders in triumph.
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      FIGURE 4.1 Lorie Novak Sin Maíz. Source: Photo by Diana
      Taylor.
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      FIGURE 4.2 Monsanto and Motherland. Source: Photo by Diana
      Taylor.
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      FIGURE 4.3 Beating Monsanto. Source: Photo by Diana Taylor.
    


    
      But this year, as in past years, we invited artists, scholars, and activists to
      participate in the course. Lorie Novak, a photographer and professor of ‘Photo and Imaging’ at NYU joined us for
      the second time. Jacques Servin of the Yes Men, who was a visiting professor in performance studies, also
      participated. Andy Bichlbaum (Jacques Servin) and Mike Bonanno (Igor Vamos) are the Yes Men, artivists who parody
      powerful corporate leaders and spokesmen through what they call identity correction, that is,
      “impersonating big-time criminals in order to publicly humiliate them, and otherwise giving journalists excuses
      to cover important issues.”21 So while the Yes Men use the media, they do not target the media. Rather, as they say, they
      give journalists the excuse to talk about serious and ongoing issues that do not necessarily qualify as
      newsworthy. As Servin (as Bichlbaum) writes in Beautiful Trouble:
    


    
      When trying to understand how a machine works, it helps to expose its guts. The same can be said of powerful
      people or corporations who enrich themselves at the expense of everyone else. By catching powerful entities
      off-guard—say, by speaking on their behalf about wonderful things they should do (but in reality won’t)—you can
      momentarily expose them to public scrutiny. In this way, everyone gets to see how they work and can figure out
      how better to oppose them … This is identity correction … Instead of speaking truth to power, as the Quakers
      suggest, you assume the mask of power to speak a little lie that tells a greater truth.22
    


    
      Since 1999, the Yes Men have been getting into all sorts of mischief, impersonating a spokesperson from Dow
      Chemical on the BBC NewsHour, another from Halliburton, yet another claiming to be from the US Chamber of
      Commerce in a live forum, and so on (Figure 4.4). During these impersonations, the two often build false hope that companies will finally
      do the right thing (recompense the victims of the Bhopal disaster in Dow’s case) or that the US Chamber of
      Commerce would support environmental legislation.23 When the organizations rushed to declare that in fact the announcements were a hoax,
      that they had no intention of doing the right thing, they fell into what is known as a “decision dilemma”—the
      “damned if you do and damned if you don’t” gold standard for activists. The “target” looks ridiculous no matter
      what it does.24
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      FIGURE 4.4 Jacques Servin’s BBC Dow Announcement. Source: Photo by
      Diana Taylor.
    


    
      Typically, a Yes Men action starts with a fake website. Andy and Mike create nearly identical sites and simply
      change the url slightly. Their fake Dow Chemical site drew some criticism from Dow, but nothing else. When the
      BBC was looking for a Dow Chemical representative to speak to on the twentieth anniversary of the Bhopal
      disaster, they found Jude Finisterra (the saint of lost causes positioned at the end of the world) happy to
      comply. On the air, Finisterra was all concern and thoughtfulness, the very picture of the well-meaning
      executive. At moments, as often with Servin’s various personas, he looked slightly baffled and even
      silly.25 The complexity of
      it all often throws his characters slightly off kilter, giving them a somewhat lost feel. The film, The Yes
      Men Fix the World (2009), shows a very nervous Servin almost running out of the BBC studios before he gets
      caught as the stock prices of Dow in Europe drop precipitously. Dow was too savvy to sue the Yes Men, but they
      did send “spies,” as Servin calls them, to keep track of their doings.26
    


    
      The US Chamber of Commerce, on the other hand, demonstrated less caution. It was so incensed at the Yes Men fake
      site that they issued a takedown notice in 2009 demanding they take down the “infringing material.”27 The Electronic Frontier Foundation
      (EFF), defending the Yes Men, argued that the “Parodic Site is obviously designed for purposes of criticism and
      comment and protected by the fair use doctrine.”28
    


    
      As with the Dow case, the Yes Men decided to impersonate a Chamber spokesperson
      to push the hoax further. In 2010, Andy gave a press conference pretending to be a representative of the US
      Chamber of Commerce, announcing the Chamber had reversed its plans to derail responsible Congressional
      legislation on climate change.29 The Chamber, which presents itself as if it were a government agency, sued the Yes
      Men for “fraudulent acts … [that] deceived the press and the public and caused injury to the Chamber.” “These
      acts” the Complaint continued, “are nothing less than commercial identity theft masquerading as social
      activism.”30 The Chamber
      insisted that these “conducts” are “destructive of public discourse” because they “disguise the true motives of
      the persons who took that property.” The defendants, Servin and Vamos, the lawsuit states, are “engaged in a
      business [they] call ‘identity correction.’” The Complaint repeated that the acts were fraud, not “hoaxes,” used
      to promote the Yes Men’s films and increase the sale of T-shirts. The Chamber’s Complaint quotes Servin as
      telling the New York Times: “We’re comedians, basically. It’s all theater.” As the lawsuit dragged on and on, the
      Chamber finally gave up its suit. The Yes Men then sued them back, for dropping the suit. The legal framework
      ironically enabled the Yes Men to develop even more theater. “Sometimes it takes a lie to expose the truth,” the
      Yes Men say. All the brouhaha provoked by the hoaxes proved invaluable in keeping the companies’ wrongdoings in
      the public eye.
    


    
      Impersonating corporations leads to a fun house world of mirroring and masking that troubles perception, making
      it look as if power always resides elsewhere, impossible to locate. Corporations are hard to pin down. They may
      buy and brand real estate but their interests lie elsewhere. Bureaucrats wear suits and ties to incarnate
      financial interests of the mega rich who hide behind corporate labels. Ventriloquists reiterate faux facts,
      little and big lies that emanate from who knows where. Meanwhile actors are called “fakes.”
    


    
      In 2013, when Servin was with us in Chiapas, activists were anxiously waiting for the news of whether SAGARPA
      would grant Monsanto’s bid to plant GM corn commercially. Jesusa Rodríguez communicated with activists from
      throughout the country, coordinating events and efforts to intercede. For years she had led nationwide protests
      through her Resistencia creativa project that inform Mexicans about the dangers posed by GMOs. As we sat
      drinking a beer in the Zapatista restaurant on Real de Guadalupe, an upscale walking street in San Cristóbal de
      las Casas, the idea came to us—we would create a Yes Men action against Monsanto. Some local activists and some
      participants in the class wanted to join in. In a few days we had prepared our digital action. In true Yes Men
      fashion, we launched a fake website claiming to be Monsanto’s. Our press release, on the fake Monsanto website,
      announced that the request had been granted by SAGARPA and thanked all those people in government for their
      invaluable help in moving Monsanto’s interests along to fruition. We, of course, thanked them by name and cc’d
      them in our communiqué.
    


    
      [MEXICO CITY (August 14, 2013): The planting of genetically modified (GM) cornfields on a large commercial scale
      has been approved by the Mexican Secretariat of Agriculture (SAGARPA). The permit allows the planting of 250,000
      hectares of three varieties of GM corn (MON-89034-3, MON-00603-6 and MON-88017-3) in the states of Chihuahua,
      Coahuila and Durango. This is the first time GM corn will have been planted on a large commercial scale in
      Mexico.31
    


    
      Our release went on to add that Monsanto, aware that critics would decry the threat to the diversity of corn in
      Mexico, contaminated or displaced by the GM crops, would enact certain measures. “One such initiative is the
      National Seed Vault (Bóveda Nacional de Semillas, BNS), whose charter is to
      safeguard the 246 native Mexican corn strains from ever being fully lost.” The “fully” lost, we felt, was a nice
      touch. Researchers and celebrity chefs could come and examine the native seeds in the vault.
    


    
      Another initiative, we claimed, was the creation of the Codex México (“Codice México”), a digital archive
      preserving the vast wealth of Mexican culture for centuries to come. The five hundred year old amatl
      (bark) manuscripts that contain much of what we know about pre-conquest Mexico are called “codexes.” Our “‘Codex
      México’ is a visionary initiative that will allow future generations of children to know far more about our lives
      today than we know of our pre-Columbian ancestors,” noted forensic anthropologist Marcelo Rodríguez Gutiérrez.
      “Never again will the wealth of this region’s culture be lost as social conditions change.” This new conquest, we
      suggested, would be kinder and less devastating than the last. To illustrate the contribution of the Codex, Lorie
      Novak included corny photographs and empty captions: “Native woman eating corn.”
    


    
      Monsanto, faced with the decision dilemma of responding to or ignoring the prank, did not take long to respond.
      Within twenty minutes they had us on the phone demanding that we take our hoax site down. They insisted we issue
      a retraction immediately. We agreed, of course. Another press release, again seemingly from Monsanto, “denounced
      the release as a hoax, crediting a group of students and activists called Sin Maíz No Hay Vida (Without
      Corn There Is No Life).”32
      There we fully explained what Monsanto was up to. The “reveal,” the Yes Men’s revelation of the hoax, always
      happens within twenty-four hours of the act, if it hasn’t been uncovered before. The lie may be useful in
      illuminating a larger egregious act, but it is not allowed to stand.33 A few news outlets knew that both our press release and our
      denouncement were a prank—no one familiar with Monsanto’s strategies could believe that the corporation would
      issue such declarations—but they took advantage of the excuse to throw light on the corruption shrouding Monsanto
      and SAGARPA. Given the widespread activism around the GMO issue, we were leaked a confidential email that
      Monsanto had just sent to SAGARPA, apologizing for the confusion that our announcements had caused and promising
      to get things under control.34 Monsanto reiterated the need for confidentiality. Monsanto, imposters too, had to perform
      their role as responsible and efficacious collaborators for the authorities. We of course published that as well.
    


    
      On September 13, 2013, Monsanto contacted the president of NYU to complain about the street and digital action.
      They wanted to know about the course, see the syllabus, and understand the relationship of these actions to NYU.
      They also demanded an apology from NYU.
    


    
      This created a new drama, one that dominated our fall semester 2013 at NYU. This drama was complex. In Victor
      Turner’s language of social drama, it could be characterized as consisting of a breach or rupture caused
      by a transgressive act (launching the fake website?), a crisis (which spanned the Fall semester), the
      reparative acts (involving Monsanto lawyers, NYU, and myself), and the resolution (hopefully to
      come).35 The series of acts
      that comprised the drama shifted between overt and covert, play and “dark play” in Richard Schechner’s
      words.36 Play, like the law
      perhaps, is usually regulated by rules and agreements, but it was not quite clear during that time what we all
      thought we were agreeing to. Had we even agreed to agree? More in the realm of dark play, we did not all know who
      all were playing. The law structured its performance of authority and consensus, agreeing that we were in
      violation. We defended different rules based on freedom of speech that included the right to parody and critique.
    


    
      In several ways, Monsanto started to appear as a “person” and “persona” invested
      with personality before my eyes. “Persona” in classical Greek theater, is literally the mask through which the
      actor speaks the words. No one ever saw the face of the being that uttered the words, only the mask or persona
      transmitting them. Monsanto’s spokespeople were literally mouthpieces, ventriloquists conveying language. I never
      knew who, if anybody, was behind the mask. The mask of Monsanto removed the “object from our grasp” to paraphrase
      Brecht.37 But contrary to
      Brecht’s “alienation effect” that builds on dialectical materialism “to unearth society’s laws of motion … [and]
      treats social situations as processes, and traces out all their inconsistencies,”38 this form of alienation made the powers more
      inaccessible and potent, unlocatable yet ubiquitous. Monsanto’s spokespeople impersonated and embodied a
      corporation (corporare) that itself impersonated being a “person.”
    


    
      On a different level, Monsanto seemed to be a “person” with feelings. It (he? she?) claimed to have been hurt,
      embarrassed, and needed an apology. Corporations legally count as “persons” after all; they have rights and,
      apparently, they have emotions that get hurt. “Monsanto” had complained of this to NYU. But who exactly is
      Monsanto? Where were the people behind the masks the company wore? Its hurt was clearly a legal fiction, a useful
      form of impersonation in its own right. Apparently, the fiction of the corporation as a person was a permissible
      impersonation, while impersonating a corporate impersonation was not. But where do we find consensus regarding
      which impersonation ought to count most under color of law? What part of the social contract has been breached
      here, launching this drama as a legal crisis in the first place? Who says this gets to play out as legal
      drama rather than as a cultural or political one?
    


    
      NYU lawyers repeatedly questioned Servin and me. Phrases such as “code of ethics,” “academic freedom,” and
      “conflict of interest” came up. Apparently, our action had placed us on the wrong side of each.
    


    
      We stressed that the digital action had nothing to do with NYU. It was not on the syllabus or part of the course.
      We forwarded the materials, syllabus included, requested by Monsanto. NYU, we reiterated, had no reason to issue
      an apology.
    


    
      We had a few questions of our own for Monsanto. What did Monsanto object to—the street action or the digital
      action? Is impersonation on the street different from impersonation online? It could not be that simple. We had
      impersonated Monsanto before in a street action, comparing the insatiable agribusiness to the insatiable mouth of
      Tlaltecuhtli, the Aztec god/dess of the Earth who devours her creations. It would seem that this kind of embodied
      action did not resonate much. Yet, Servin had been sued for impersonating a Chamber of Commerce representative in
      the flesh. The difference, Servin and I concluded, was not about the online/off line nature of the impersonation;
      it was about the reach of the prank. It is as if the greater the visibility of the performance, the greater the
      imperative to stop it. And that, rather than implicating an act of social wrongdoing, seems to highlight the
      significance of expressive freedom.
    


    
      We also wanted to know exactly how our action had harmed Monsanto? After all, it was just play. This kind of
      street performance is a form of representation. Monsanto in a pig’s mask was a representation. A performative, on
      the other hand, can be considered a speech act, a form of incitement.39 We, like Yes Men before, claimed ours was intended as an art
      project—a performance rather than a performative. And arguably, if readers had actually believed the fake
      website, it might be said that we were trying to make Monsanto look good, as if it cared about bio and cultural
      diversity.40 Again, how do
      we know what social or legal agreement, if any, had been breached?
    


    
      As for our purported violations, we also had questions for NYU. “Conflict of
      interest? Really?” I asked, looking at an officer from NYU who had herself enjoyed an important position at
      Monsanto. She straightened herself uncomfortably in her chair and scratched the accusation off her list of our
      infractions.
    


    
      Violation of an ethical code? What ethical code do you have in mind? Polluting the environment, destroying local
      economies, and harming humans? You can’t establish violations until you’ve clarified what underlying agreement
      has been breached. On what basis, then, does the law legitimate certain performances, turning away from the harms
      they cause, while negatively sanctioning other performances, like street plays, because of the harm they are said
      to cause?
    


    
      Monsanto had seemingly infinite resources and multiple strategies to counter any critiques or evidence of
      wrongdoing against them. All we (professors) had to protect us was academic freedom.41 As I put in an email to members of the
      administration who continued to question whether or not my actions were covered by academic freedom: “For me, as
      a performance studies scholar, the hoax and writing and acting are all ways to express ourselves in the face of
      enormous corporate interests that do very real harm.”
    


    
      The logic of the situation we found ourselves in was paradoxical: if my use of a hoax were part of an NYU course,
      it would be covered by academic freedom. If it were not covered, because it took place outside the limits of my
      institutional commitments, then why would NYU have to weigh in? To make matters more uncertain, it wasn’t clear
      what academic freedom might mean, or what it covers. Greg Lukianoff defines it in Fire’s Guide to Free Speech
      on Campus “as a general recognition that the academy must be free to research, teach, and debate ideas
      without censorship or outside interference”. Following that definition, those who study and teach there must be
      able to pursue knowledge without corporations impeding and subverting academic work.42 Monsanto and other corporations and military
      entities fund research at all of our universities. There is a rotating-door hiring process between these
      industries and universities, as the role of my ex-Monsanto, now current administrative officer makes clear. These
      businesses influence what areas of inquiry are important, prioritized, and funded. And yet I am not allowed to
      critique them? Is that academic freedom?
    


    
      If we must make a choice, as the law apparently requires, then we will need to agree on an underlying value.
      Which performance is more important to society: a band of concerned artists and academics impersonating a hurtful
      corporation, or a corporation intent on impersonating hurt feelings? When it comes to impersonations, I for one
      hope that the law will embrace the value of maximizing expressive and political freedom.
    


    
      EPILOGUE
    


    
      After many back-and-forths, it seemed that the street action, which was officially related to our course, did not
      really bother Monsanto. I gathered from the NYU lawyers that a few bodies on the street in Chiapas did not worry
      the corporation. While the actor wore a pig’s mask to impersonate Monsanto, no one actually believed it was
      Monsanto—it was a performance; the joke was clear. An internet action, on the other hand, reached a far broader
      audience (including the people who were considering granting permission to Monsanto).
    


    
      It might be argued that some people at least for a short period of time actually thought the fake announcement
      came from Monsanto. If that misunderstanding got them activated then wasn’t that, like the misunderstanding Orson
      Welles inspired back in 1938, about a Martian invasion, also couched within the
      domain of creative expression? And doesn’t the importance of such speech increase when its political stakes rise?
      In any case, Monsanto was taking this level of exposure very seriously indeed, operating behind closed doors as
      usual to intimidate their critics.
    


    
      As the fall semester wore on, it seemed that Monsanto no longer insisted on a formal public apology from NYU. A
      confidential apology, available only to “persons who need to know,” as an email put it, would be sufficient. As
      before, I argued strongly against this, stating that Monsanto would use the (confidential) apology to justify
      itself and discredit critique before Mexican lawmakers.
    


    
      Civil liberties lawyers have expressed concern that the ambiguity around the legal understandings of
      impersonation could clamp down on free speech. As Matt Zimmerman, the lawyer with the Electronic Frontier
      Foundation that defended the Yes Men from the Chamber of Commerce, notes
    


    
      the concern is it gives a lot of discretion to law enforcement to go after First Amendment activity … The
      resulting consequence of that is that people will feel chilled and intimidated and hence decide to not engage in
      perfectly legitimate forms of social protest because they’re worried that not only might they be sued, but they
      could actually go to jail. 43
    


    
      Political speech, is after all, what the First Amendment goes to lengths to protect, according to Christopher
      Dunn of the New York Civil Liberties Union: “Political, religious and other speech often is intended to be
      annoying. But that is precisely the type of speech the First Amendment was designed to protect.”44
    


    
      In October 2013, a Mexico City judge, Marroquin Zaleta, issued a temporary halt that prohibited SAGARPA from
      granting Monsanto permission to plant GM corn in Mexico, either on an experimental, pilot, or commercial
      basis.45 A December 2013
      ruling upheld that position.46 Subsequent court rulings have prohibited the planting of GM corn in Central America. Until
      August 25, 2015 it has been illegal to plant GM corn in most of Mexico and Central America. But AgroBIO and other
      firms have lobbied to overturn Judge Marroquin Zaleta’s 2013 ruling and demand he be taken off the
      case.47 The struggle
      continues.
    


    
      Did our digital action prove efficacious? Did we help to derail or at least postpone Monsanto’s plans? Although
      we would love to think so, this hoax was one of thousands of interventions that artists and activists constantly
      carry out to keep GMOs out of Mexico and other countries. We were happy to be among people who use their talents
      to keep bad things from happening.
    


    
      But the action did place many in a “decision dilemma.” Would NYU tell Monsanto to go away, and reiterate that NYU
      had nothing to do with the digital action (my suggestion)? What would happen to Jesusa Rodríguez, to Jacques
      Servin, and to me? Would the Hemispheric Institute have to distance itself even further from direct actions such
      as this one?
    


    
      As of this writing, the Hemi, NYU, Monsanto conundrum seems to have been dropped, if not exactly resolved.
      Monsanto, of course, is too smart to go after the Yes Men. Monsanto “just” wanted a letter from NYU that declared
      our action unethical. They were even willing to accept a confidential letter, read by only a few key people. I
      could not find out if NYU ever issued the letter of apology.
    


    
      Happily, in any case, we were history.
    


    
      But I too had been caught up in identity correction. I told the NYU lawyer that I would write the incident up in
      an essay. “If they [Monsanto] come after me for that, I’ll write more.” But
      again, it’s not that simple. I too have been forced to confront my mask of power and recognize how risk is
      unevenly distributed throughout society. Jesusa Rodríguez risks her life (which has been threatened more than
      once). Visiting and adjunct faculty face more risks of losing jobs than do tenured, full, and distinguished
      professors. Organizations such as Hemi also run risks of losing support and funding. In short, the prank had
      repercussions for all of us, in different ways.
    


    
      Have I changed tactics in regard to truth and power?
    


    
      YES MA’AM!!48
    

  


  
    
      CHAPTER FIVE
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      Arguments
    


    
      Should Videos of Trees Have Standing? An
      Inquiry into the Legal Rites of Unnatural Objects at the ICTY
    


    
      SUSAN SCHUPPLI
    


    
      Arguments, or the rhetorical construction of truth about historical events, have always lain at the heart of
      legal trials. In this sense, it is not bare facts in themselves but how they can be assembled into a coherent and
      convincing narrative that provides the foundation for law’s findings on the truth. However, through the course of
      the twentieth century, the materials upon which arguments could be built have radically altered. This chapter
      sets out to explore mediated evidence, the role of scientific expertise, and the ways in which they combine to
      create new legal assemblages. More specifically, it considers how visual media, especially videos and
      photographs, are increasingly engaged in the construction of the arguments that legal practitioners deploy and
      that courts are called upon to adjudicate. As visual images proliferate in courts, visual rhetoric and visual
      argumentation unfold alongside the traditional rhetoric of words alone (Sherwin 2007). This broadening of the
      rhetorical spectrum within legal practice calls for new forms of expertise and eloquence based on an expanded
      capacity to decode, in order to meaningfully examine, visual evidence and visual advocacy.
    


    
      The title of this chapter is both an invocation of and homage to a now landmark legal essay written in 1972:
      Christopher D. Stone’s Should Trees Have Standing?—Towards Legal Rights for Natural Objects (Stone 1972).
      In adapting Stone’s title and leading question, the chapter aims to unfold some of the ways in which the
      procedural arrangements of international criminal courts such as the International Tribunal for the former
      Yugoslavia (ICTY) manage, and are challenged by, the non-human witnesses or “unnatural objects” that enter into
      its vast legal machinery. Despite the primacy of human testimony within the majority of the war crimes
      allegations prosecuted by the tribunal, in a number of instances, non-human witnesses and media forensics have
      played a significant role in the argument and resolution of cases. Using the trial of Slavko Dokmanović as my
      primary case study (Figure 5.1) along with supplementary
      references to other ICTY prosecutions, this chapter considers the role of non-human witnesses in the production
      of contemporary legal truths.
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      FIGURE 5.1 IT-95-13a: Dokmanovic [JPG] Video still of Exhibit D2
      at 15:42 Document Type: Exhibit 217 • Date: 17/06/1998 • By: Prosecution. Source: ICTY Court Records.
    


    
      Witness Paul Tabbush examined by Mr. Clint Williamson1
    


    
      [International Tribunal for the former Yugoslavia, Thursday, 18th June 1998]:
    


    
      Q. As you travelled this route, were you also able to recognize any of the trees which you believe might have
      been depicted in the video segment marked 15.42?
    


    
      A. Yes.
    


    
      Q. What kind of tree did you initially recognize there?
    


    
      A. Well, the original one was a Lombardy poplar I had seen on the video still, segment 15.42, what appeared to be
      the outline of a Lombardy poplar or a tree of similar appearance.
    


    
      Q. Is there something distinctive about this Lombardy poplar?
    


    
      A. Yes. It’s a very distinctive tree with upswept branches.
    


    
      Q. I would like for you at this time to view Prosecutor’s Exhibit 222, and if this can be displayed on the ELMO
      as well, and if you would point out the tree you’re talking about?
    


    
      A. I’m referring to the very upswept branches of this tree here with a very straight central stem and then
      upswept branches with a very tight angle between those branches and the main stem.
    


    
      Q. Now, after spotting the Lombardy poplar, did you recognise another tree in that immediate area?
    


    
      A. Yes, I did.
    


    
      Q. How did you recognise this tree?
    


    
      A. This tree bears a certain spatial relationship with the building behind it.
    


    
      Q. Did you have an opportunity to examine the tree more closely?
    


    
      A. Yes. In fact, I had a video still with me of the building and of this particular tree, and I examined the
      branch angles and the arrangement of the main branches of that tree in relation to the image on the video.
    


    
      Q. What did you look for in trying to determine if this tree that you were examining was the same one depicted in
      the videotape at 15.42?
    


    
      A. Firstly, there is the spatial relationship with the Lombardy poplar. It had to be some distance from it
      because of the way in which it appears in the video. Also, it bears a relationship with a building which has its
      gable close to and facing the road.
    


    
      Q. At this time, I would like for you to look at Prosecutor’s Exhibit 218.
    


    
      Is this the tree that we’re talking about?
    


    
      A. Yes, indeed. This is the tree I inspected.
    


    
      Q. What kind of tree is this?
    


    
      A. It’s a walnut tree.
    


    
      Q. What was your conclusion after examining this tree as to whether it was the same one seen in the video segment
      at 15.42?
    


    
      A. Yes, I recognised this tree immediately.
    


    
      Q. Now, after you located these various trees from the videotape, did you document their locations on this map
      which we have marked as Prosecutor’s Exhibit 241?
    


    
      A. Yes, that’s correct....
    


    
      Q. Mr. Tabbush, are there certain characteristics unique and distinctive to a particular tree which would
      differentiate it from other trees and allow you to positively identify it?
    


    
      A. Yes. The arrangement of the major branches on a tree are caused by a combination of genetic and environmental
      factors so that no two trees will be exactly the same.
    


    
      Q. In this regard, trees are somewhat like people, are they not, except perhaps even more unique, since
      environment also affects their appearance?
    


    
      A. That’s right. Not only environment, of course, but they are—people are symmetrical about a central access.
      Trees aren’t symmetrical about any access. So if two identical trees were rotated through ten degrees, you would
      see a different image of branching.
    


    
      Q. If you have two trees that are genetically identical planted next to each other, would their appearance be the
      same?
    


    
      A. It would be extremely unlikely. Even if there were no environmental factors, it would be extremely unlikely
      that they were both planted in the same radial orientation. In other words, one
      is more likely to be rotated around its vertical access with respect to the other one. It would be very unlikely
      that they would both be planted in the same orientation.
    


    
      Q. Is there any doubt in your mind that this walnut tree that you examined and on which you have done these
      comparisons is the same one that is depicted in the videotape at 15.42?
    


    
      A. None at all. (ICTY 1998c: Paras 3380–3397)
    


    
      This exchange between expert witness Professor Paul Tabbush and Prosecutor Mr. Clint Williamson takes places
      during the war crimes prosecutions of the ICTY, specifically the trial of Slavko Dokmanović. The ICTY was
      established by United Nations Security Council Resolution 827 on May 25, 1993, in response to reports of grave
      wrongdoing in Bosnia as well as in reaction to mounting pressure from the international community.2 As a temporary ad hoc institution, the
      ICTY was granted prosecutorial jurisdiction over allegations of crimes against humanity committed across the
      territories of the former Yugoslavia. From January 19 to June 25, 1998, the ICTY heard the trial against
      Dokmanović, who was charged with participating in the mass execution of more than 200 people at the Ovčara farm
      southeast of Vukovar, Croatia on November 20, 1991. What makes this exchange particularly noteworthy is that the
      videotape alibi provided by Dokmanović and his defense counsel (Toma Fila and Vladimir Petrović) was proven to be
      false, based upon a detailed media reconstruction documenting the route that Dokmanović claimed to have traveled
      and filmed on the day of the massacre.
    


    
      Although this investigation was conducted in February 1998, more than six years later and at a different time of
      year, it allowed for a comparative mathematical analysis of various trees that appeared in the videotape alibi as
      well as in its subsequent reenactment. Dokmanović maintained that he could not have been at the Ovčara farm
      during the time of the massacre since he was travelling far south of Vukovar and had shot video footage with a
      time code and date stamp along the way that matched the exact date and time of the mass killings. His defense
      team duly entered this tape into evidence as defense Exhibit 2 (ICTY 1998b, Court Transcript 980617IT: Para
      3768). However, the prosecution was skeptical, not least because two survivors, Berghofer and Čakalić, had
      provided eyewitness testimony placing Dokmanović at the scene. “Two witnesses confirmed that they personally saw
      Slavko Dokmanović for a short while two to five minutes in the hangar at the Ovčara farm in the interval
      between 2 and 4 p.m” (ICTY 1998a, Court Transcript 98041: Para 1878). Perhaps not surprisingly the fortuitous
      existence of the video alibi raised considerable doubts, prompting the prosecution to enlist the aid of one of
      the ICTY’s investigators—Vladimir Dzuro—in reconstructing Dokmanović’s movements on the afternoon in question.
      “With camera in hand, Dzuro hopped in a vehicle and retraced the route Dokmanović claimed he took on the
      afternoon of Nov. 20, 1991, recording the drive in the same way the Defence claimed Dokmanović had done”
      (Matheson 2015). Ultimately a Lombardy poplar, mulberry, and walnut tree would come to stand as crucial material
      witnesses in the prosecution of an alleged war criminal.
    


    
      According to the indictment issued by the ICTY on April 3, 1996, and amended on December 2, 1997, Slavko
      Dokmanović “aided and abetted” JNA and Serbian paramilitary, under the command of Mile Mrkšić, Miroslav Radić,
      and Veselin Šljivančanin, in the forced removal and transport of approximately 260 non-Serbs who had taken
      refuge from the siege of Vukovar in the local hospital. “Among those removed in this way were wounded patients, hospital staff, soldiers who had been defending the city, Croatian
      political activists, and other civilians. By the time the medical staff meeting with Major Šljivančanin
      concluded, the soldiers had removed almost all of the men who were at the hospital” (Goldstone 1995). From the
      Vukovar Hospital the captives were taken to a farm in Ovčara where they were beaten at great length and
      eventually moved to a location between the farm and Grabovo, where they were shot and killed. Dokmanović was
      charged with personal criminal responsibility for various events that took place that day, each of which was
      subject to areas of jurisdiction granted to the ICTY under Resolution 827: grave breaches of the Geneva
      Conventions, violations of the laws or customs of war, and crimes against humanity.3
    


    
      A frame-by-frame video analysis conducted by British silviculturist and “tree expert” Paul Tabbush, detailing the
      unique growth pattern of several trees pictured along the route that Dokmanović had purportedly taken (Figures 5.2–5.3), overturned his alibi and confirmed that he had in
      fact made a U-turn returning back to the vicinity of the farm. When OTP Investigator Dzuro reconstructed and
      recorded the exact route taken by Dokmanović, according to specifications provided by his defense counsel as
      well in statements he gave when interviewed in Scheveningen prison, the well-established trees that appeared at
      the end of the alibi videotape, which also designated the endpoint of Dokmanović’s journey, were nowhere in
      sight. In their place grew an entirely different grouping of mature trees. Unfortunately, or perhaps
      deliberately, the original recording was shot out of a car window and all that is visible at the end of tape are
      buses, the roof gable of a house, and the tops of trees. While the architecture of buildings that were still
      standing years later would have provided easy points of cross-reference had they been filmed, in their absence
      the intricate lacework of branches growing over a period of six seasons required an unusual form of expertise for
      a war crimes tribunal: a specialist in the taxonomic classification and identification of wooded plants—a
      dendrologist. Dendrology is a specialized field of botany situated within the broader domain of silviculture,
      which is itself concerned with the growth, establishment, and managements of forests.
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      FIGURES 5.2–5.3 IT-95-13a: Dokmanovic [MPG] Video segment of
      alleged locations depicted on exhibit D2 at 15:36 and 15:42 Document Type: Exhibit 231 • Date: 18/06/1998 • By:
      Prosecution. Source: ICTY Court Records.
    


    
      Since no two trees ever grow in a precisely identical manner, the complex geometry generated by their branch
      structure functions as a kind of arboreal signature that is considered more distinctive than the whorls of human
      fingerprints. Although the disputed video with its mute bystanders could not prove Dokmanović’s specific
      involvement in the perpetration of a war crime, it did offer corroborating evidence in support of testimony given
      by the two surviving eyewitnesses, who insisted that Dokmanović was indeed present at the time of the mass
      execution, something he had vehemently denied. The trial thus turned upon a remarkable conjunction between
      disparate forms of evidence and multiple modes of testimony, from eyewitness accounts, investigative reports, and
      media documentation, to the geometrical expression of natural objects and the analytic observations of an expert
      who could decode the fingerprints of trees. On June 29, 1998, Dokmanović committed suicide while in the ICTY
      Detention Unit. Consequently, the Trial Chamber terminated all proceedings against him two weeks later.
    


    
      In his well-known text, Stone (1972) raised the provocation, by way of his title—Should Trees Have Standing?
      Towards Legal Rights for Natural Objects—as to whether nature should be entitled to a form of legal
      recognition independent of the humans who might make use of it for commerce or pleasure. He posed this question
      in order to advance the possibility that natural objects such as a forest be taken seriously as legal actors and
      thus accorded certain rights, privileges, and obligations under the law. To stand before the law means to be
      recognized and treated as an equal in the eyes of the judiciary regardless of one’s station in life or wealth.
      Historically, this condition of equal legal
      recognition effectively designated white men and not women or slaves as the sole holders of rights, but the point
      was that “to stand before the law,” meant to be recognized by the judiciary as a rights-bearing agent. While a
      nature reserve may be a protected entity whose stewardship is governed and protected by environmental legislation
      and even enforced by law, such a natural object does not in and of itself have any recourse to the law except in
      so far as its destruction or misuse might impact upon the humans who avail themselves of it as a source of
      respite and space of leisure. The nature reserve, like forests, rivers or mountains are therefore legally
      “rightless,” that is to say, subject to the law but not the bearer of rights themselves.
    


    
      Environmental policies may protect an old growth forest such as Cathedral Grove on Vancouver Island in so far as
      it is conserved for our continued enjoyment and use, but these regulatory controls have not been drafted with a
      view towards granting such ancient trees their own legal rights independent of their specific use-value to humans
      (Stone 1972: 463). There are few exceptions to this global legal framework, apart from the recent adoptions of
      the Pachamama Constitution or Law of Mother Earth in Bolivia and Ecuador (Tavares 2014: 553). These new legal
      arrangements have transformed nature into a subject and bearer of rights rather than a mere object upon which the
      actions of other rights-bearing agents are performed. Many of the entities long engaged in the willful
      destruction of nature are themselves non-human actors such as mining companies or oil and gas refineries, whose
      legal rights have been historically enshrined within the concept of corporate legal personhood (Dewey 1926).
      Indeed, Stone reminds us that the legal world has long been “peopled with in-animate rights-holders: trusts,
      corporations, joint ventures, municipalities, Subchapter R partnerships, and nations states, to mention just a
      few” (Stone 1972: 452). These lifeless rights-bearers do not necessarily have the capacity to speak directly to
      the court and must rely upon lawyers as mediators much like most people who find themselves subject to the law.
      Today the notion that non-human entities such as corporations can operate as fully recognized legal persons that
      can own property, sue for damages, or be found liable for their deeds may not seem as counter-intuitive as it
      once did.
    


    
      Stone’s innovation was to propose a further extension of the concept of legal personhood to a new group of
      non-human agents, namely natural objects. The ontological condition of the human as the proper body that
      could stand before the law was replaced by the legal condition of personhood established in the late nineteenth
      century in which rights and obligations could accrue to non-humans. Trees are ontologically given as “standing”
      in terms of their vertical orientation towards the sun and soil from which they derive their nourishment and
      strength of purpose, but their capacity to stand legally before the law as rights-bearing and obliging agents
      does not proceed from any such a priori natural “bearing” or physiological comportment. The ironic demand invoked
      by Stone, that trees should have standing when they are obviously already literally standing, serves to highlight
      the degree to which the “laws of nature” and the “legal rights of nature” remain largely incommensurate
      categories of assembly despite their suggestive semantic borrowings.
    


    
      I propose to continue his wordplay in this chapter in order to reflect upon the legal status of another group of
      non-human objects—namely media—specifically photographic and videotaped images of trees. But not with a view
      towards advancing their legal agency as rights-bearing entities, rather with the intention of asserting their
      considerable agency to bear witness to “legal rites,” specifically those evidentiary practices and protocols that
      governed the war crimes prosecutions of the International Criminal Tribunal for the former Yugoslavia (Figure 5.4), which are at the time of writing in their final stages
      with only the Trial of Ratko Mladić still in session. In doing so, I advance a notion of visual evidence as constituting a new kind of witness that emerged already in the late nineteenth
      century when a US judge asked the rhetorical question “Can the sun lie?” in querying the veracity of photographs
      as they began to enter into legal proceedings (Thurston (online)). By assigning an animistic capacity for
      deception to the sun, he inferred that non-human entities (and by extension, perhaps even technical processes)
      could play a crucial role in the production of evidence. Namely that the mode of appearance of the media
      object—the technicity of the photograph put before a jury—was equal in consideration to the epistemic claims that
      could be made on behalf of its pictorial value. But when faced with the improbable prospect of cross-examining
      the sun directly, he also opened the proceedings of the court to the influence of specific forms of “expert”
      knowledge that would increasingly be called upon to ventriloquize the object-world. The judge continued: “Perhaps
      we may say that though the sun does not lie, the liar may use the sun as a tool. Let us, then, beware of the liar
      who lies in the name of the sun” (Thurston (online)).
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      FIGURE 5.4 Courtroom of the International Criminal Tribunal,
      during a swearing-in ceremony of judges. Source: Photograph provided courtesy of the ICTY.
    


    
      As a quasi-historic body with its cases largely completed and sentencing rendered, thousands of ICTY Court
      Records have been made public and are accessible online or by written request. These artifacts represent a
      comprehensive legal record of the first international criminal law court—a process of war crimes prosecution and
      archival reckoning that began with the Nuremberg and Tokyo Trials in the 1940s, and continued with the creation
      of the International Criminal Tribunal for Rwanda (UNICTR) in 1994. These materials also provide extraordinary
      insight into the complex inner workings of an international court. In particular, they disclose the procedures
      and practices that convert testimony and artifacts into matters of legal evidence capable of presiding over
      questions of public truth.
    


    
      Although the ICTY Court Records represent its unrestricted public offerings, they are but a small fraction of the
      actual materials gathered and records produced by the tribunal since its inception in 1993. Full disclosure of
      all its legal materials with provisions for protected witnesses remains one of the tribunal’s core ambitions,
      though there has been much dispute as to where and how such a permanent facility should be located and administered. The issue of future appeals and the late arrest of its final fugitive,
      Goran Hadžić on July 20, 2011, have also meant that its “Completion Strategy” will need to transfer cases to
      local judiciaries for prosecution. As a United Nations court, conventionally all materials from its tribunals
      return to UN Headquarters in New York, where they are sequestered away at some considerable distance from their
      primary stakeholders. However, the decision has now been made to keep the archives in The Hague as a legacy
      project, where access can be made more readily available to those directly affected by the Balkan Wars, or where
      they can be used as a tool for reconciliation and legal pedagogy.4 “By transferring evidentiary materials as well as making
      electronic databases and archives available to national institutions, the Tribunal will ensure an effective
      transition from an international court to domestic judiciaries.”5
    


    
      Today the vast archival holdings of the ICTY’s Office of the Prosecutor (OTP) exceeds 9.3 million entries and
      includes photographs, diaries, maps, diagrams, exhumation records, X-rays, radio intercepts, audio recordings,
      and videotapes, as well as physical objects such as scale models, computer hard drives, personal effects,
      munitions, and even remnants of charred timber and stone (Figures 5.5–5.6). All is here, save bio-hazardous materials such as blood-soaked clothing, which
      would have been documented and then disposed of. By 2010, the ICTY Court Records required 3,704 meters of storage
      shelving alone. In addition to OTP exhibits, transcripts of the cases and procedural documents are also scanned
      and entered into the e-court database of the Records of the Trial and Appeals Chambers. Over the course of many
      years, I have been conducting research into the evidential holdings of the ICTY, focusing my examination upon the
      various issues that arise when media and other non-textual forms of evidence enter into legal proceedings as a
      “material witness” entrusted with the task of testifying before the tribunals of history. Through my creative
      practice as an artist and researcher, I have investigated the ways in which the injustices of war are being
      managed by judicial instruments through the presentation and production of evidence (Schuppli 2014). At every
      juncture in the administrative circuits of the tribunal and its prosecutions, there is much “evidence” to suggest
      that evidential materials are not only carrying information related to a potential war crime (photographs of
      destroyed buildings, videos of hate speech, maps of military strategy, models of concentration camps, X-rays of
      bullet-ravaged bodies), but are themselves also registering and aggregating the protocols of the court.
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      FIGURES 5.5–5.6 Evidence vault of the Office of the Prosecutor
      OTP. Source: Reuters/Damir Sagolj.
    


    
      I have come across many examples where materials entered into one trial re-appear in another, but in a somewhat
      altered or modified form. While the vast majority of ICTY Court Records consist of paper documents (99 percent)
      followed in number by maps and then photographs, visual material is often duplicated and re-used in different
      cases. “Judges will accept copies in place of originals; if originals have been introduced, judges may decide
      that a copy can be substituted in the case file and the original returned to the evidence control office”
      (Peterson 2008: 18). It is important to bear in mind that in the ICTY, with its preponderance of paper records,
      all exhibits enter the court as digitized screen images through the e-court system and ELMO visualizer6 unless the judiciary requests that an
      original piece of evidence be sourced from the vault, which happens very infrequently.7 Indeed, throughout my years of research, during which
      time I followed hundreds of evidential objects through the various trials in which they appeared and re-appeared,
      I was rather surprised to note only one instance in which actual material evidence was requested by the
      prosecution, brought into Chambers, unsealed and re-examined by an expert witness. The incident concerned the
      remains of a destroyed structure during the cross-examination of fire inspector Benjamin Dimas on Tuesday March 24, 2009.8 Although the charred remains were initially presented inside their sealed evidence bag and
      placed on the ELMO so that they could be viewed on everyone’s desktop monitor, it was determined that the dirty
      plastic didn’t permit sufficient visual access to the material for purposes of reassessment, thus requiring the
      unsealing of the bag and removal of evidence (Figures
      5.7–5.8).
    


    
      [image: Image]
    


    
      FIGURES 5.7–5.8 IT-98–32/1: Lukic et al. [MPG] Expert Witness Fire
      Inspector Benjamin Dimas opening an examined sealed evidence bag. March 24, 2009. Source: ICTY Press Office.
    


    
      Expert Witness Benjamin Dimas cross-examined by Mr. Dermot
      Groome
    


    
      [International Tribunal for the former Yugoslavia, Tuesday, 24 March 2009]
    


    
      Q. Okay. I’m going to ask that you—with the usher’s assistance that you take a look at a bag. It’s an evidence
      bag, and if it could be placed on the ELMO.
    


    
      Mr.Alarid: And, Your Honour, we would object to this form of tendering the materials to the witness. One, the
      witness has been already accepted by the Court as an expert in fire investigation. I looked at the bag and Mr.
      Groome refused to open the bags for me. The reason being is—and the objection is that if you’re going to put
      questions of this nature to this witness as an expert, he should be allowed to inspect the contents. The fact of
      the matter is that the bags from whatever dirt, they’re almost opaque at this point in time, so it makes it very
      suggestive without a real opportunity to examine the contents of the bag. I would object to a simple ELMO
      presentation.
    


    
      Mr.Groome: Your Honour, I fully agree with Mr. Alarid, so I’m going to ask the witness to open the bag, pour the
      contents on a tray, and examine it here before us …
    


    
      Q. I’m going to ask that you take a scissor, and I’m sure you’re familiar with opening evidence bags, but I’m
      going to ask you to cut it at the bottom, not near seal, so we always have a record of the seal, and I’m going to
      ask you to pour the contents onto the white tray.
    


    
      Judge Robinson: Mr. Groome, what’s the provenance of this bag and its contents?
    


    
      Mr.Groome: Your Honour, if Your Honours will recall from the video, this was the bag that was—and we can see the
      same writing on the bag. Again, I’m not tendering it at this time, but it’s obvious from the video that this was
      the material taken out of the electric box and placed in the bag. I can call up that portion of the video if Your
      Honour wants to compare the writing on this bag with the writing on the video.
    


    
      Trial Chamber confers]
    


    
      Judge Robinson: No, that’s not necessary.
    


    
      Mr.Groome:
    


    
      Q. Okay. Sir, can you please open the bag and just put the contents on the tray.
    


    
      A. [Witness opens bag] (ICTY 2009: 6032–6034).
    


    
      As the expert witness carefully cut open the plastic evidence bag and poured out its contents, a court camera
      zoomed in and began following an ant that had inadvertently been sealed inside the bag along with its charred
      debris. During the ensuing period of cross-examination the ant explores the material recovered from the scene,
      freed from its own incarceration from within the evidence bag. That a court camera lingers upon this diminutive
      intruder is perhaps not surprising given the general tedium that must surely set in when documenting the proceedings of a tribunal that has now been running for over thirty
      years, in which personnel such as interpreters and technicians are specifically required to channel the events of
      the court without registering its horrific content. Failure to do so might result in staff supplementing the
      translation of its proceedings with their own affective residue, which would trouble the ideal of impartiality
      that governs its procedures and legacy.9
    


    
      When I requested video footage of this particular cross-examination from the ICTY, I didn’t realize that I would
      stumble upon this extra-diegetic event. One in which the intercession of an ant becomes a poignant reminder that
      even the strict guidelines for documenting and recording the high-stakes procedures of a war crimes tribunal can
      be momentarily subverted by the distractions induced by an unexpected agent, regardless of how legally
      insignificant. It is, after all, administrative personnel, such as this cameraman charged with documenting the
      historic proceedings of the ICTY, who are actively shaping its legal legacy and posthumous image. Both the
      Nuremberg and Eichmann trials were clearly undertaken with a well-defined sense of their mandate to produce an
      historical archive and an image of retributive justice. In this sense, these were not, strictly speaking, legal
      proceedings in which determinations of guilt and innocence were still to be settled. By contrast, the
      documentation of legal processes in the trial Chambers of the ICTY seems to be rather less stage-managed as a
      “legacy project,” even though recording and transmission technologies are thoroughly integrated into the
      architecture of its three Trial Chambers and are central to their modes of operation.10
    


    
      But what really astonished me throughout my explorations of the Court Records was the degree to which evidentiary
      materials carried the seemingly incongruous imprint of the tribunal, often being modified to accommodate their
      presentation in court (Figures 5.9–5.10). While originals are safeguarded within the relatively stable
      environmental conditions of the OTP evidence vault, when they interface with the court as digital displays they
      undergo all manner of adaptation. Color photographs are marked by witnesses, duplicated, cropped, and
      photocopied, oftentimes re-appearing as degraded B&W images in another prosecution. Lengthy videos might be
      edited and spliced with inter-titles to assist with prosecutorial narration, or to clarify a complex sequence of
      events for a witness. While such modifications do not necessarily impinge upon the probative value of evidentiary
      materials, they do function as a kind of palimpsest that allows me to read the history of their transit through
      the court.
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      FIGURES 5.9–5.10 Audio-visual technology used in the Trial
      Chamber. Source: Photographs provided courtesy of the ICTY.
    


    
      Moreover, I would argue that through such processes of modification, a kind of violence is also done to the
      evidential object or courtroom exhibit that is akin to the processes of cross-examination experienced by human
      witnesses when the force of their trauma is confronted by the blunt force bureaucracy of the law. While some
      jurists might disagree with this characterization, it is certainly not erroneous to suggest that the nature of
      legal dramaturgy within the criminal court produces highly unnatural and circumscribed encounters in which the
      affective dimensions of testimony are often disarticulated and flattened through repeated and at times intensely
      personal questioning and cross-examination, as well as by virtue of the selective presentation of exhibits. One
      of the most paradigmatic examples is certainly the now historic case of Rodney King, in which amateur camcorder
      footage documenting his roadside beating by the LAPD was re-edited when it was entered into court to downplay the
      racialized violence directed towards King, while intensifying the “black” menace of his body as a confrontational
      form in which violence was “naturally” inscribed. The vicious assault towards King, an African-American motorist
      stopped during a routine traffic check on March 3, 1991, by one Hispanic and
      three white officers, was fortuitously captured on tape by local resident George Holliday, inaugurating what has
      since become known as citizen journalism. When the analogue footage was professionally digitized for its
      presentation in trial —the officers were accused of assault with a deadly weapon and use of excessive force—much
      of the ferocity directed towards King was selectively removed, thus shifting the affective narrative from a savage attack upon King to a perceived threat of violence towards the officers. By
      virtue of conducting a frame-by-frame analysis and stripping the video of sound, the jury was spared its visceral
      violence. An acquittal ensued and riots erupted throughout Los Angeles (Sherwin 2007). To undergo the proceedings
      of the court is, on some level, to endure a certain kind of socially acceptable violence, albeit one whose
      operations are in principle oriented towards the production of justice. The same can be said to hold true for
      material artifacts that enter into its prosecutorial machinery and are submitted to its legal rites of passage
      (Figures 5.11–5.21 and Figures 5.22–5.23).
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      FIGURES 5.11–5.21 IT-99–36: Brdjanin [JPG] Multiple versions of
      the same picture of the Omarska model, considered the most notorious concentration camp of the Bosnian war, that
      have been variously copied, cropped and/or marked by witnesses. Document Type: Exhibit P1128.18. Source: ICTY
      Court Records.
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      FIGURES 5.22–5.23 IT-95–14/2: Kordic and Cerkez [PPT] Set of 54
      photographs of destroyed buildings in Han Ploca. Document Type: Exhibit 1837. Source: ICTY Court Records. Note
      also the increase in hole-punch marks. Source: ICTY Court Records.
    


    
      These operations of registration designate a
      condition of “material witnessing” that I continue to elaborate upon in my wider practice as an
      artist-researcher. Within a legal context, the material witness is a person who is deemed to have information
      germane to the subject matter of a lawsuit or criminal prosecution that is significant enough to affect the
      outcome of the trial. In other words, the witness, by means of the information they may possess, is considered
      sufficiently pertinent to the legal proceedings such that every effort must be made to procure their
      testimony. Humans become witnesses when their knowledge or experience positions them as semantically “material”
      to a case. My particular usage, in contrast, takes the concept quite literally: material as witness, and
      refers to the double agency of matter as both harboring direct evidence of events as well as providing
      circumstantial evidence of the interlocutory methods and epistemic frameworks whereby such matter comes to be
      consequential. Material witness is, in effect, a Mobius-like concept that continually twists (as I have expressed
      elsewhere) between divulging “evidence of the event” and exposing “the event of evidence” (Schuppli forthcoming).
      In pursuing this research, I have examined a wide range of materials that archive their complex interactions with
      the world, producing ontological transformations and informatic dispositions that can be forensically decoded and
      reassembled back into an alternate or parallel history of an event.
    


    
      The ICTY Court Records in particular have offered a significant opportunity for exploring the evidential role of
      matter as both registering external events, as well as exposing the partisan practices and procedures that enable
      such materials to publicly testify and bear witness. Because legal practices within a criminal case are heavily
      reliant upon the rhetorical potential of objects to assist the judiciary in making or disputing truth claims, it
      is easy to render transparent the very methods which enable such forms of narration to take place. In as much as
      witnesses and experts do play a central role in testifying to events, the power of objects to act as visual aids,
      to help shape testimony, to confer authority and substantiate the claims of specialists, in short to help build a
      case, is noteworthy and should be elaborated and reflected upon. For example, Robert H. Jackson, Chief US
      Prosecutor at Nuremberg (1945–1946), made the controversial decision to base the Trials entirely upon the
      administrative archive of the Nazi regime rather than upon the testimony of survivors, thus eschewing living
      witnesses in favor of the rhetorical capacity of documentary evidence. Jackson’s decision emphasized both the
      sober impartiality he attributed to such material artifacts—the paper trails that would corroborate the
      systematic planning and implementation that went into exterminating six million European Jews—but also the
      implicit belief that the sheer scale and transparent ambitions of the Third Reich evidenced in these records
      (Figure 5.24) would convert mute witnesses into fully
      realized agents of legal speech. Through the assumed transparency of the legal object-world of Nuremberg, the
      material record would be made to speak for itself.
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      FIGURE 5.24 US Army staffers organize stacks of German documents
      collected by war crimes investigators as evidence for the International Military Tribunal. Nuremberg, Germany.
      November 20, 1945—October 1, 1946. Source: National Archives and Records Administration.
    


    
      While Nuremberg made enormous contributions to jurisprudence in “setting up a binding legal precedent of crimes
      against humanity,” it was the Eichmann Trial in Jerusalem (1961) that returned the living witness to the stands,
      inaugurating what Thomas Keenan and Eyal Weizman call the “era of the witness” (2012: 12) in deference to
      Shoshana Felman and Dori Laub’s claim that the twentieth century was the “era of testimony” (Felman 2002;
      Wieviorka 2006). Felman maintains that the two trials—Nuremberg and Eichmann—staged the fundamental differences
      between non-human and human forms of evidence (something I will return to shortly with respect to the Dokmanović
      trial). However, as Hannah Arendt has argued in her critique of the latter, the Eichmann Trial also shifted legal
      attention towards the victim and away from the perpetrator (Arendt 1963; Felman 2001: 244). Although legal
      forums, especially the ICTY, offer a useful context for working through the
      notion of the “material witness,” the concept is not pursued as an exclusively legal one, nor do I dwell upon
      questions of judgment in relationship to the injustices that they mediate. But I do examine the intertwined
      relations between human and non-human forms of testimony and the capacity of each to bear witness to powerful
      events as they enter into public discourse as agents of dispute.
    


    
      As was the situation with many of the media artifacts that were entered into evidence during the prosecutions of
      the ICTY, the burden of evidential proof concerning allegations of serious crimes or evidence of tragic events
      fell, oftentimes, upon the documentary claims of poor images and defective media. That is to say, media shot or
      recorded under hazardous conditions or at great personal risk during times of war. In another project, I have
      reflected upon a videotape shot by Liri Loshi in the aftermath of the 1999 massacre at Izbica, a rural village in
      Kosovo. In that work, I argued that the material state of the videotape (Exhibit P232) also serves to diffract
      the violence done to the bodies he recorded on tape. Appearing initially as an energetic field of interference
      patterns, eventually they break apart to expose a pictorial field, a meadow, in which the mute horror of dead
      bodies begins to reveal itself. These visual artifacts further emphasize the material violations of the
      body-proper that would ultimately emerge out of the depths of the image (Schuppli 2015).
    


    
      Such impoverished visuals can of course also refer to the “soft” or low-res images produced by security cameras
      and remote sensing systems whose outputs are disadvantaged by their own technical limitations or by restrictions
      put in place by state intelligence agencies that downgrade commercial satellite
      resolution to maintain their military advantage. Nor are the shortcomings of visual media necessarily always a
      consequence of their diminished quality. Hi-res images that have been subject to various forms of post-production
      editing may also be considered poor because their probative value as unadulterated evidence is reduced. My usage
      of the terms “poor image” and “defective media” refers therefore not only to their aesthetic attributes and
      technical drawbacks, but also to their incapacitated juridical condition as convincing agents of truth, which in
      turn may necessitate further investigation on the part of the prosecutors and defense counsel.11 It is also important to bear in mind
      that the diverse ways in which observers of media respond to and/or interpret the significance of particular
      images is itself conditioned by many external factors such as their social standing, political frameworks, formal
      education, cultural background and so on. The truth status of an image or video recording is thus not only a
      consequence of its formal attributes and material properties, but is arrived at through a complex series of
      negotiations between various forms of knowledge, technologies, and subjectivities (Kahan 2009).
    


    
      In the case of the Dokmanović videotape, which required the wholesale reconstruction of the tendered evidence
      many years after the alleged time of the crime, its probative value was contingent upon a level of accuracy and
      clarity sufficient to allow Tabbush to conduct his comparative analysis and render his expert opinion. However,
      the numerous constraints encountered by Czech Investigator Dzuro in making a precise copy of the Dokmanović
      journey and his alleged alibi recording led, at times, to the production of a rather poor-quality videotape and
      substandard photographic images, as is revealed by his testimony in court.
    


    
      Investigator Vladimir Dzuro examined by Mr. Clint Williamson
    


    
      (International Tribunal for the former Yugoslavia, Thursday, 18th June 1998)
    


    
      [Videotape played]:
    


    
      A. Here I turn left towards Ovčara. It’s very difficult to film it because the quality of the road is very bad.
    


    
      Q. Has the condition of this road deteriorated since you have been travelling to Vukovar?
    


    
      A. Yes. As I said yesterday, for the first time, it was August 1996 when we did the exhumation, and it’s clear to
      see that the quality of the road is—there’s no maintenance and the quality of the road is worse than it was in
      1996.
    


    
      Mr.Williamson:
    


    
      Q. In viewing these videotapes, Mr. Dzuro, the times to go between the various locations are not identical to the
      travel times that you talked about a few moments ago when you went through your measurements to the court. Why is
      that?
    


    
      A. Yes, you’re right, the time is not the same. But for the purpose of making the video, I really had to drive
      very slow. You can see even with the slow driving, the quality of the video is not what I want it to be, but you
      just need more time to travel at a very slow speed; and the measurements I did for my report, there I was driving
      about 50 kilometres an hour. It was much, much faster than the one I did when I filmed the video.
    


    
      A. Mr. Fila, we did our best to enhance the quality of this video as much as we could. But unfortunately, the
      tape itself doesn’t give us any more option, yes. (ICTY 1998c: Paras 3806, 3817, 3849)
    


    
      The contingency of image quality does at times seem to assume the character of
      a moral agent that is able to confer or withhold a determination of truth unless experts intervene to establish
      the status of images. While the presumed veracity of blurry, real-time footage functions convincingly within
      popular culture, in legal domains jurists cannot read such semiotics as a sufficient index of fact. In court, the
      truth claims of evidence must be produced. Dzuro’s painstaking reconstruction, in which he measured distances
      between roof angles, roads, and trees in order to retrace Dokmanović’s steps, combined with the detailed
      arboreal analysis of Professor Tabbush, were able to establish both the deceit of the original footage and the
      credibility of the investigative reproduction. The moral order of the image was, in this case, arrived at
      retroactively through the manufacture of new evidence. Dzuro’s investigative media-work and especially the
      insights provided by Tabbush signal the expanding role that technical knowledge and scientific expertise will
      play in establishing where received knowledge about the truth in images resides.
    


    
      Unlike the Balkan Wars, which ran during the transition from analogue to digital media and still generated
      substantial analogue materials as demonstrated by the ICTY’s archival holdings, the preponderance of online media
      streaming out of conflict zones today requires juridical attention that is progressively directed towards the
      testimonials encoded in pixels and code. That is to say, the truth claims of metadata, which carries extraneous
      information about the image-event, such as date, time, and GPS coordinates. Together these are capable of
      substantiating, but also overturning, the self-evident claims of images as representations of events. Troubling
      the aesthetic fallacies of “naive realism” demands cross-examination not only of people—witnesses and experts—but
      also images themselves (Kahan 2009; Sherwin 2007).
    


    
      Within legal proceedings such as those of the ICTY, evidential truths are generally corroborated by eyewitness
      testimony, expert reports, and reinforced by the broader context of the conflict, foregoing the need for
      scientific testing of evidence. However, the option remains for the judiciary, public prosecutors, and defense
      counsel to request further scientific analysis of evidence, and the Netherlands Forensic Institute was on standby
      to provide these services. Outside of the courtroom, within the domains of journalism and popular culture,
      degraded image quality has become a standard and widely used signifier of real-time, to the extent that the
      graininess of a surveillance image has attained an aesthetic value equivalent to that of indexical-truth. Not
      despite its visual deficiencies, but precisely because of them (Gates 2013; Scheeres 2002). Media theorist Thomas
      Y. Levin argues that the aesthetics of real-time image capture have reinvented the photographic index as a
      predominately temporal rather than spatial attribute. “By adopting the rhetorics of real-time broadcast so
      characteristic of television and a certain economy of CCTV—not to mention that of webcam culture—cinema has
      displaced an impoverished spatial rhetoric of photo-chemical indexicality with a thoroughly contemporary, and
      equally semiotically ‘motivated’ rhetoric of temporal indexicality” (Levin 2002: 592). Yet the visual
      poverty of media evidence presented during the war crimes prosecutions of the ICTY was more often than not a
      direct consequence of the limited availability of recording technology and haste with which footage was shot. In
      the case of Dzuro’s reenactment video, its shortcomings are not an index of its having been obtained under
      perilous conditions of political duress, but rather a consequence of the passage of time in which some of the
      physical features of the landscape had changed. Transformations in the postwar landscape around Vukovar would
      ultimately require that videos of trees be called to the witness stand to testify before the judiciary as
      material witnesses to a crime.
    


    
      The technical witnesses and media artifacts that result from times of war, too, can struggle
      to meet the court’s demand for coherent accounts of history. Rather than reducing their capacity to stand
      convincingly before the tribunals of history as witnesses to a crime, the degraded quality of such evidential
      material should, in fact, enhance their capacity for testimony. This is because the epistemic demands for a
      stable and ordered image-field that can be called upon to account for historical violence through explicative
      narration is undone by a sensate field of magnetic defects, or is troubled by poorly recorded imagery that serves
      to register the radical incomprehensibility of what has taken place. History saturates objects with temporal
      information, but for the forensic investigator who must extrude legal and ideally empirical evidence out of the
      past, overcoming the transformations induced by time poses significant obstacles. Such obstacles cannot be met by
      aesthetic strategies of inference or the mnemonic techniques of recall. Throughout his extended testimony in
      court, Dzuro recounts the many difficulties he faced in his objective to produce an exact temporal and spatial
      replica of the journey as it was undertaken in 1991, including the position of a traffic sign which had long
      since disappeared, save its concrete base. Dzuro was attempting to recreate the video stills that the FBI
      laboratories at Quantico in Virginia had extracted from the Dokmanović alibi video. In the exchange that follows
      we are able to gain some insight into the methods employed by Dzuro (Figure 5.25) in his determination to produce video evidence with the highest possible probative value
      despite the passage of many years.
    


    
      [image: Image]
    


    
      FIGURE 5.25 IT-95-13a: Dokmanovic [JPG] Photograph taken by
      witness on February 12, 1998, depicting house at the alleged location recorded on Exhibit D2 at 15:42 • Document
      Type: Exhibit 226 • Date: 18/06/1998 • By: Prosecution. Source: ICTY Court Records.
    


    
      Witness Vladimir Dzuro examined by Mr. Williamson, Thursday, 18th June
      1998
    


    
      [International Tribunal for the former Yugoslavia, Thursday, 18th June 1998]:
    


    
      Q. Mr. Dzuro, at the point where we left off yesterday, we were talking about this trip that you had gone on to
      Vukovar in February of this year to investigate scenes that were depicted in the videotape. When you were on this
      visit to Vukovar, did you take any photographs of locations that you visited?
    


    
      A. Yes, I did.
    


    
      Q. At this time, I would like for you to view the first photograph, which I will mark as Prosecutor’s Exhibit
      224, and if you can explain to us what is depicted in this photograph? I would ask you, Mr. Dzuro, if you could
      display this on the ELMO, please? Can you explain what is depicted in this photograph, please?
    


    
      A. I photographed this area. This is the spot I depicted on the map as well, which I marked as the location at
      15.42. This is the house with the gable facing the road, the tree in front of it, the branches. Also, the
      electric post, the grass area on the right side of the road, the shed, and then in the background here is this
      tree with the very specific top (indicated). I will talk about that later …
    


    
      This the area right here in front of the shed (indicated). If you look on this photograph and the still I took
      from the video, it is obvious there is something missing. There is a traffic sign in this area—there is a traffic
      sign in this area on the still which is not on this photograph, so I did an investigation into this, and I
      thoroughly walked in that area around, and I discovered the concrete base with the metal bar which is the same
      one which is used in that area for the traffic signs. So I took a photograph of that and the exact location where
      I discovered that, and this is the photograph.
    


    
      Q. Now I am going to show you the next photograph which we will mark as Prosecutor’s Exhibit 228, and if you can
      indicate what is depicted in this photograph, please?
    


    
      A. So what I did afterwards, I—I wanted to reconstruct the scene. For that reason, first I took the picture of
      the scene the way it looked, which is the photograph—the first one I presented …
    


    
      Q. Which was marked as Prosecutor’s Exhibit 224; correct?
    


    
      A. That’s correct. And then I went to the UNTAES and asked for their assistance because I needed to obtain a
      traffic sign, this traffic sign which shows to the drivers that you are driving on the main road. The UNTAES,
      they weren’t able to provide me with that, but they were happy to assist, so we went to the local police and
      asked them to provide a traffic sign, but unfortunately, the conditions in Vukovar the way they are, they also
      were not able to assist us with the traffic sign. So I asked for the police,
      traffic police car, the patrol car, and we went together back to the scene. What I didn’t want to do, I didn’t
      want to remove the traffic sign from the other direction because it could cause some traffic problems, so I asked
      the Croatian police for their assistance … I wanted to have the traffic sign here. There is a particular reason
      for that. But if I can explain a little bit later?
    


    
      Q. Perhaps that would make more sense, yes. Now, as I understand it, just to make this absolutely clear, this
      photograph is identical to the one that has been presented as Prosecutor’s Exhibit 224 except for the fact that
      you have attempted to reconstruct what was seen in the videotape by putting the sign back in place; is that
      correct?
    


    
      A. Yes, that’s correct. I wouldn’t call it identical because I’m not sure I managed to take the same angle
      because it is very difficult to find the same angle if you do two photographs. But this is the photograph of the
      same location. The only difference is that on this one, I put the traffic sign back. (ICTY 2009: Paras 3791–3797)
    


    
      Pragmatically, the forensic investigator must “work” evidence in the pursuit of legal objectivity, whereas the
      task of the “material witness” is to unveil the production of objectivity as a techno-discursive set of
      operations involving agreed-upon methods and accepted rhetorical frameworks. With respect to the ICTY, its
      juridical structure and evidential protocols were determined through “Rules of Procedure and Evidence” adopted by
      the United Nations on February 11, 1994. This document, crafted by the first judges who arrived in The Hague,
      lays down the 125 rules that direct the tribunal, from its organizational structure, prosecutorial operations,
      witness management and evidentiary processes, to its technical and media requirements.12 Despite the fact that it has been amended
      forty-nine times over the lifetime of the tribunal, its codes established the “legal rites” referred to in my
      title, that govern the conventions of legal speech and regulate the production of evidence according to existing
      networks of power and domains of knowledge.13
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      FIGURE 5.26–5.29 IT-95-13a: Dokmanovic [MPG] Expert witness Paul
      Tabbush describing the manner in which trees grow and comparing a photograph from February 12, 1998 and a video
      still of the same tree from November 20, 1991 on the ELMO Source: ICTY Press Office.
    


    
      In bringing this chapter to a close, I would like to return to the scene of evidence-making with which I began,
      namely the examination and cross-examination of Professor Paul Tabbush around the growth pattern of trees
      featured in the Dokmanović videotape alibi, as well as in the investigative video and photos produced by
      Vladimir Dzuro some years later. In this final act of the trial proceeding, nature emerges as a bearer of legal
      truths, one whose testimony will repudiate even that of the human witness whose lies it unearths (Figures 5.26–5.29). Through Tabbush’s detailed account of the
      cartographic constancy retained by the branch structure of trees as they mature and grow; the tree is transformed
      into an irreproachable and unbending material witness that can be mapped onto its erstwhile video doppelganger.
      Its wooden features secure its singular identity and act as temporal indices that allow us to travel back in time
      to the day of the crime. “Q. Is there any doubt in your mind that this [mulberry] tree is the same one as
      depicted in the video segment marked 15.36? A. None at all” (ICTY 1998c: Para 3880). But what is fundamentally
      distinctive about these particular species of trees is that they are “unnatural” in the extreme. That is to say,
      they are vegetative-matter encoded within the image-matter of technical media. To gain access to the
      informational quotient that such mediated trees can yield requires not only expertise in the natural
      sciences, but also skills in media analysis and
      production. Together these competencies combine to create new categories of legal evidence in which unnatural
      objects—videos of trees—can bear upon questions of legal truth and even determinations of war crimes.
    


    
      Q. Are you affiliated with any professional organisations?
    


    
      A. I’m a member of the UK Institute of Chartered Foresters. I am also a member of the International Poplar
      Commission, which is a United Nations organisation. (ICTY 1998c: Paras 3874–3875)
    


    
      At the time of the trial, Tabbush was himself a member of the International Poplar Commission, one of the oldest
      statutory bodies created by the Food and Agriculture Organisation of the United Nations. Founded in the ruinous
      wake of the war, it designated the cultivation, conservation, and utilization of poplar and willow trees as key
      factors in efforts to repair the countryside and rebuild the industrial economies of Europe.14 Thus, already in 1947, there was
      recognition that the environmental devastation wrought by the war would require the establishment of new
      legislative frameworks for ensuring the productive agency and protection of nature. In response, the fast-growing
      poplar was strategically enlisted by the UN to participate in the rehabilitation of Europe’s degraded lands and
      diminished rural livelihoods. An entanglement between nature, military violence and an international body that
      prophetically gestures towards the very same tree that will make an appearance within the UN’s prosecution of
      Slavko Dokmanović some fifty year later. While Christopher D. Stone’s 1972 provocation that nature becomes a
      rights-bearing agent has yet to be fully realized, the crucial role that non-human forms of testimony and new
      forms of evidence, such as videos of trees, have played in resolving questions of legal truth does position them
      as active agents in the production of jurisprudence.
    


    
      In the Dokmanović trial much was made by defense counsel as to the unreliability of eyewitness testimony
      advanced in support of his alibi. Two statements that placed him at the scene were refuted. This was done by way
      of reference to two entirely unrelated cases prosecuted by the ICTY, in which prior acts of witnessing were cited
      as representative of the vagaries of eyewitness testimony.15 Given criminal law’s foundational reliance upon legal precedent,
      is it not possible that trees will also come to be regarded as much more than mere background features of crime
      scene imagery, but may serve as valuable “natural” resources for the production of new legal axioms? Since its
      establishment on May 25, 1993, the operations of the ICTY have generated millions of procedural records and
      processed a staggering number of exhibits. Out of this vast archive of evidential holdings, a videotape of a
      mulberry, walnut, and poplar tree have emerged to stand as steadfast material witnesses before the law.
    


    
      Witness Paul Tabbush examined by Mr. Clint Williamson
    


    
      [International Tribunal for the former Yugoslavia, Thursday, 18th June 1998]
    


    
      Mr.Williamson:
    


    
      Q. During the course of the initial consultation with the Prosecution in April, did you have an opportunity to
      view some photo stills which had been made from a videotape?
    


    
      A. Yes, I did.
    


    
      Q. Did you also have an opportunity to view portions of that videotape that had time displays of 15.36 and 15.42?
    


    
      A. Yes, that’s correct.
    


    
      Q. Based on what you saw, did you feel that there was sufficient material available which
      would allow you to positively identify the trees which were depicted?
    


    
      A. Yes. Some of the video stills were of sufficient quality to make out major branch angles and the positions of
      major branches.
    


    
      Q. Now, subsequent to that time, in May of this year, did you have occasion to travel to the Vukovar area in
      order to personally examine the trees that were in question?
    


    
      A. Yes. …
    


    
      Q. I would like for you at this time to view Prosecutor’s Exhibit 215, and also I’ll ask him to view 232 …
    


    
      Q. What is different, if anything, between the two photographs?
    


    
      A. Based on the time line on the video, six growing seasons have passed between these two images, and therefore,
      the fine branch tracery has extended and become thicker …
    


    
      Q. Did you use these photographs to create a set of photographic overlays?
    


    
      A. Yes, I did.
    


    
      Q. How did you go about doing this?
    


    
      A. I used imaging software and a flatbed scanner to scan the images and the photographs in such a way that I was
      able to scale them to the same scale. And then I cropped the image taken from the photograph so that it was small
      enough to fit over the video still image. This then, because it’s at the same scale, allows you to see whether
      the branches coincide. [ …
    


    
      Mr.Tabbush
    


    
      [Cross-examined by Mr. Fila]:
    


    
      Q. But I want to ask: Professor, if I understood you correctly, you were in Vukovar at the time of full
      vegetation whereas your compilations and analysis were based on the photographs and the video stills made by Mr.
      Dzuro; did I understand that correctly?
    


    
      A. Yes. Yes, that’s correct.
    


    
      Q. Then my second question would be: Does this tree which we see in front, Prosecutor’s Exhibit 218, you said
      that after a certain time, it grows wider, not—it doesn’t grow upwards. I mean the walnut.
    


    
      A. Yes. Can I explain?
    


    
      Q. Yes. That’s what I would like you to explain.
    


    
      A. Trees extend from their tips, they don’t grow, as it were, in the middle of branches, so they leave behind
      them the major branch angles which represent where buds were set as the tree grew.
    


    
      Q. Not there, on the other one. Please show that.
    


    
      A. For instance, this major branch angle here would remain once it was formed by the terminal bud, as it grew
      upwards, it would remain behind as a major branch position and would not change its height
      with time (indicated).
    


    
      Q. Well, in which—so I understand you correctly, in which period of growth does the tree reach its maximum height
      above which it doesn’t grow any longer? How many years does it take?
    


    
      A. Yes. I’m sorry, I don’t think I’ve made myself clear. The tree grows in height throughout its life, but as it
      grows, it leaves behind it the significant pattern of branching which doesn’t change with time, but, of course,
      the height of the tree changes continuously throughout its life.
    


    
      Q. So am I correct in my understanding that, for instance, relative to this roof or the bus, the widening of the
      angle is not the same, but in the course of growth, this changes?
    


    
      A. The angles remain as they are. What changes as the tree grows is that the branches get fatter, they increase
      in girth, but the bud positions remain as they were when they were laid down throughout the life of the tree.
    


    
      Q. But the height, but the height growths, so this bud is not always in the same position relative to a fixed
      point?
    


    
      A. As this—if I may point at this branch here? At the end of a certain year, the tree was at this height. It then
      produced two buds. One bud produced a side branch and the other one produced a more vertical branch. At the end
      of the next year, this branch was here and this branch was somewhere around here (indicated). I can’t see
      exactly. So the tip is extending, but the position left behind remains as it was at the time that this node, i.e.
      this branching position was formed during the development of the tree.
    


    
      Q. I understand that. I understand that much, yes. But this part of the tree which you’ve just shown us, this
      branching position, does it grow relative to the ground? Do I make myself clear?
    


    
      A. Yes.
    


    
      Q. Does it grow in height like a person grows? A person, for instance, has a big nose, but he grows in height. Is
      it the same with trees?
    


    
      A. No. No, it’s not the same. It’s not the same with trees. Trees—this point here does not progress up the tree
      as the tree grows; it’s left behind. The bud then extends from here for a year, sets another bud, and then
      continues to extend, but this angle will always be at the same height above the ground as it was when it was
      formed (indicated).
    


    
      Q. I see. Look, for instance, at the edge of the bus and then look at this lower part, the first branching
      position, above the bus. That’s it. And a bit to the right. That’s it. Up to which year did this grow and when
      did it stop growing relative to the roof? I don’t know which way to explain it better. Does it always have the same parallel or does it grow, because the house doesn’t grow. At least that
      much we can assume.
    


    
      A. I can’t tell exactly in which year this fork formed, but let us say—
    


    
      Q. That’s exactly what I’m asking.
    


    
      A. Yes. But when it was formed, which was several years ago, you can tell that from the growth rate of the tree,
      it formed in this exact position above the ground and then remained there as the tree grew above that point.
    


    
      MR.FILA: I apologize, Your Honour. I feel a little stupid, like a parent explaining something to a child and then
      starting with butterflies, but I’ll try to make myself as clear as possible.
    


    
      Q. In the eight or seven years since the event and the pictures made by Mr. Dzuro, did this ratio change between
      the tree and the house, just in terms of height, not in terms of angles, not in terms of anything else?
    


    
      A. The height—this is six—
    


    
      Q. That’s exactly this part which I’m interested in, relative to the house. Please draw a line to the house, to
      the left. Did that remain the same for the past seven or eight years, or is it lower or higher than it used to be
      at the time of the event?
    


    
      A. The same.
    


    
      Mr.Fila: It remained the same for the past seven years. That’s what I wanted to know. Thank you. No more
      questions. (ICTY 1998c: Paras 3879–3901)
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      FIGURE 5.30 Internal report
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      Property and Possession
    


    
      On the Illegality of Situational Art
    


    
      ALISON YOUNG
    


    
      In the latter half of the twentieth century, an illicit activity became both a significant art movement and a
      prevalent cultural practice. Street art and graffiti have in recent years come to signify urban creativity, while
      remaining firmly criminalized: although street art is increasingly present within mainstream cultural
      institutions as much as in city spaces, it remains an illicit activity that can lead to criminal sanctions
      against its practitioners. Street art and graffiti are thus currently positioned at a threshold of legitimacy:
      their histories derive from the illicit or semi-licit activities of protest movements, youth cultures, and punk,
      but their recent incorporation into the mainstream art world means that the divide between their status as art
      practices and their categorization as crimes becomes evermore stark. This chapter, in addressing the subject of
      property and possession, examines the role law plays in helping to determine what is “public” and what is
      “private” space in society. In so doing, it engages with the ways in which law responds to the urban images
      generated by street artists and graffiti writers, considering the interconnections of criminal law and property
      law as a means of framing words and images placed in city spaces without permission.1
    


    
      One morning, as I left my house in the inner-city neighborhood of Fitzroy in Melbourne, I noticed that the
      letters “DN” had been written in violet paint on the outer wall that forms part of the entryway to my front door
      (Figure 6.1). I knew that DN were the initials of “Dick
      Nose,” the moniker or alias of a well-known street personality in Melbourne, an individual infamous for his
      prolific tagging of surfaces, meaning that he wrote DN, DN, Dick Nose, DN, and on and on, in marker pen or spray
      paint, on any surface that appealed to him. I assumed that Dick Nose himself had written the letters DN on my
      front wall; when I saw that they appeared on each and every house I imagined him walking along the street, late
      in the previous night, initialing the entire street with his tag.
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      FIGURE 6.1 Memorial tag for Dick Nose. Source: Photograph by
      Alison Young, 2012.
    


    
      But I was wrong about this. I later learned that Dick Nose had died from an overdose, and the profusion of DNs
      along my street and elsewhere in the neighborhood was the product of memorial tagging, carried out by
      those who knew him and wanted to commemorate his existence. When I got back from work, I looked again at the
      letters, and recalled how I had imagined Dick Nose writing his name on every wall in our street—an effective
      memorialization, indeed, and one that I was content to retain on my wall.
    


    
      Not every resident shared my affection for the DNs in our street. A neighbor took me aside, saying that he was
      happy to give me a couple of his council-issued repainting vouchers, which we are supposed to use for walls that
      have been tagged. When I explained that I was happy to keep the tag, he looked bemused; for him, the lettering
      was out of place, or perhaps, to put it more strongly, the lettering had no place in the street at all.
    


    
      DN is not the only text deemed “out of place” in my street. As in most urban
      centers, images simply “appear,” and words are added to the walls. Street artists and graffiti writers regularly
      add to the surfaces of my street as throughout so much of Melbourne. Graffiti writers usually write their
      graffiti name or “tag” with permanent markers or aerosol cans (less frequently they use paint rollers or even
      fire extinguishers). A tag can appear as a “throw-up,” involving rapidly written “bubble” letters in two colors,
      painted quickly on a wall. Graffiti writers also create what is known as a “piece”; that is, a complex, larger,
      mural-like design in which a range of colors and complex techniques create the writer’s tag name (Figure 6.2). A recent innovation is the use of a high-pressure hose
      to remove dirt, paint or other layers from a surface to create a “reverse” tag. Others use water and mops to
      write upon the pavement or lasers to project tags onto buildings. Some have even written their tag in three
      dimensions, carving letters into a metal or concrete shape, which is then bolted onto a wall or street sign.
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      FIGURE 6.2 Piece by Slicer. Source: Photograph by Alison Young,
      2013.
    


    
      As is clear from the above, graffiti, since it centers on letters, is a kind of calligraphy (Chastanet 2007; see
      also generally on graffiti Castleman 1984; Ferrell 1996; Macdonald 2001; MacDowall 2006; Snyder 2009) (Figure 6.3). While the unauthorized additions of graffiti writers
      to the streetscape tend to be dictated by the centrality of the tag name in graffiti culture, street art has no
      limit as to content. Street artists use many different media (paper, paint, objects, the built environment
      itself) and often place artworks to contrast with the surface on which it has been applied (Figure 6.4). While stencilled images have long been associated with
      street art, artists have also hand drawn, painted and glued artworks onto walls (see further McGaw 2008; Schacter
      2008, 2013; Young 2014) (Figure 6.5).
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      FIGURE 6.3 Tag by Fray. Source: Photograph by Alison Young,
      2008.
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      FIGURE 6.4 Piece by Urban Cake Lady. Source: Photograph by Alison
      Young, 2011.
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      FIGURE 6.5 Piece by Be Free. Source: Photograph by Alison Young,
      2012.
    


    
      A number of factors determine which surfaces
      are selected by street artists and graffiti writers. For graffiti writers, locations are often chosen by virtue
      of their visibility, so as to ensure that their tag is seen by as many other writers as possible. Other sites
      will command respect through the audacity or athleticism required to write there, if it is high above the ground,
      on a moving train, or on a rooftop (on the selection of “spots” see Ferrell and Weide 2010). Street artists often
      wish to maximize their audience, but other considerations equally apply. For example, urban surfaces vary in
      their suitability for the application of street art: stickers tend to adhere well to metal surfaces such as
      lampposts, utility hole covers, shutters, and street signs, but not to stone or concrete, while paint will sink
      into stone and achieve greater durability than when it is added to laminated materials. Many artists choose a
      location according to aesthetic criteria: a warehouse doorway might offer a framed recess; the peeling paint on a
      wall can form an appealing backdrop for a pasted-on painting or drawing. The artist Morcky, in Amsterdam,
      explained:
    


    
      I like my work to fit around what we can call “structurals”: things which are part of that place. I like to play
      a lot with perspective and to adapt my work to certain surfaces. You always have to have … a vision of how you
      can fit into a certain area or certain spot—how you can use a place when you paint there.2
    


    
      The artist and gallerist Emess said: “I try to put my work in a space where it fits with the environment,” and
      the artist Various agreed: “working in the streets showed how important it is to work with the space in
      your art.”
    


    
      Contemporary cities are full of what I call “situational art.” A situational artwork exists within a nexus of
      characteristics including:
    


    
      [The artwork’s] placement in public space such that this placement becomes an integral aspect of the work and of
      viewing the work; second, the aims of the artist as primarily being the
      creation of an image such that commercial or informational concerns are secondary or absent; and, third, the
      illegality of the work existing either as a result of its placement without permission or through the assumptions
      about the work brought by the spectator. (Young 2014: 8)
    


    
      Situational artworks can be found on street furniture, walls, signs, billboards, pavements and fences. As such,
      they appear on the surfaces of the city; they attach to its component parts. Every city block contains a
      succession of shapes, signs, and populations. As an assemblage, a city’s built qualities are initially the most
      readily apparent, and these manifest to the citizen both as tangible objects and things (concrete roads,
      bluestone foundations, glass windows, advertising billboards, sandstone buildings, and so on) and as a
      kaleidoscope of images, which jointly and singly communicate the identity of the space as “urban.” Cities, then,
      are made from metal, stone glass, concrete, and brick. But in order to enable various essential functions—the
      circulation of traffic and pedestrians, the clustering of individuals in homes, workplaces, and centers of
      consumption—cities require architecture and infrastructure, the surfaces of which become part of the
      situation in which graffiti writers or street artists place words and images. Such urban architecture and
      infrastructures have an entrenched legal status as property whose propriety is disturbed by the challenges of
      situational art.
    


    
      SITUATIONAL ART AND THE COMMONSENSE OF URBAN SPACE
    


    
      Jacques Rancière proposes that “[art] reframe[s] the way in which practices, manners of being and modes of
      feeling and saying are interwoven in a commonsense” (2004: 100). A “commonsense” must locate itself; and
      situational art always takes place somewhere; it can be seen on walls, along train lines, on the rear of
      fences, high up on buildings, on street signs, on the pavement, in short, on almost any urban surface. The
      unavoidable facts that a situational artwork is both uncommissioned and takes place present a challenge to
      the commonsense regimes of property and propriety that govern urban spaces.
    


    
      Of course, artworks are commodities, assets that can be bought, sold, and gifted. When an artwork is bought by an
      individual, a corporation or a public entity like a museum, the right to display it transfers to the purchaser. A
      spectator in a museum will assume that the art on display is either owned by the museum or on loan from its owner
      (an intuition which is no doubt correct most of the time).3 Similarly, when visiting a private house, I assume that any
      artwork on display is legitimately owned (even though there is a thriving market in stolen art and plenty of
      thorny problems with provenance). Despite these potential fault lines, artworks held or displayed either at home
      or at work, in museums or in galleries, are assumed to be legally owned and to constitute property in and of
      themselves.
    


    
      A very different set of assumptions comes into play when an artwork is placed in the street. There are plenty of
      commissioned images in public space: public artworks, the building-as-image that arises from architecture,
      official street signage and other everyday images. The act of commissioning is an exercise of the rights of a
      propertied individual or entity. This may be a unilateral act by a sovereign actor (such as when an individual
      paints the outside of their house or a patriot hangs a flag from their window on a national holiday).
      Commissioning may also involve a network of constraints and contributions: as in the fraught enterprise of
      redesigning the World Trade Center in New York City, and the many reviews and
      public consultations that were required. Even the humble street sign may find itself altered if it is reviewed by
      a government department and found to be lacking sufficient visibility or communicative efficacy.
    


    
      The artist, architect or sign-maker acts as the agent of the commissioner (property owner, resident, corporation,
      government) and with varying degrees of autonomy. The municipal sign-maker is unable to exercise aesthetic
      autonomy and is usually required to follow conventions and regulations as to the size, color, and shape of signs.
      Some artists working on a commissioned piece may have complete creative autonomy over the resulting work, others
      have to follow clear prescriptive dictates.
    


    
      Street artists and graffiti writers create uncommissioned words and images in public space. They may have
      a great deal more autonomy than the humble sign-maker; yet, at the same time, their artwork is also the result of
      a complicated collaborative process. Consider the factors that need to be taken into account: location; nature of
      the location; ease of installing the work; ability to see the work; ability to see (if installing after
      darkness); manifold risks (injury from falling, arrest, assault); the vagaries of the weather. Artists and
      graffiti writers also pay heed to a range of conventions regarding placement. These include the nature of the
      surface; the presence of other preexisting artworks (in order to follow the unwritten laws of the street); the
      nature of the property (residential dwelling, public thoroughfare, train station) and the specific rules
      governing its ownership and use.
    


    
      The vast majority of situational artworks are done without permission. Thinking about them as “uncommissioned”
      helps us to see how they challenge conventional conceptualizations of space and ownership by virtue of a lack of
      authorization. Since the fifteenth century, commissioning (closely tied to patronage) has been central to
      the very idea of art, and has connoted the authority to carry out a particular artistic enterprise (see
      Hollingsworth 1994). It has also, importantly, connoted a situation of contract; that is, an exchange of
      mutual consideration so as to bring each party under the authority of a shared set of terms (it also acquired
      particular associations such as the notion that a prime minister or president might authorize the actions of
      judicial, military, or naval officers). When an individual, a corporation or a branch of the state commissions an
      artist, the commission passes authority from the property owner (controller, regulator, manager) to the artist.
      This authorization is only temporary and expires (according to the terms of the explicit or implicit contract)
      upon completion of the work or, alternatively, if the terms of the contract are breached (e.g., if the work is
      installed somewhere other than the agreed location).
    


    
      The street artwork, as an uncommissioned work, lacks such authorization. It is a text lacking authority or,
      indeed, an author. It may have a maker, but that is not the same, in law, as an author. The commission (and
      relatedly the contract, such as exists between an artist and her gallerist or art dealer) authorizes the
      creation of works; a situational artwork lacks any such authorization. A work of art created spontaneously in a
      studio by an artist is authorized by the artist’s signature. Her signature acts not merely as an identifier—her
      biography and reputation—but also, as Jacques Derrida points out in Signsponge/Signéponge (1984),
      as an integral textual component of the work and one that is unable to exist outside of that artist’s body of
      work. Neither can the signature exist outside of law, since authorization requires an author to self-endow
      themselves with value. It is often said of street artworks that they simply “appear” as if by magic in the night;
      as if no one had agency in their creation and installation. This common response is symptomatic of the artwork’s
      position outside the conventions of authority and authorization. Since all artworks owe their existence to the
      law (in which case it makes sense to claim that the law itself writes or paints
      all texts and images) it follows that graffiti and street art (being uncommissioned) cannot properly be said, in
      law, to be art at all.
    


    
      This lack of authorization constitutes the first of two key ways in which the situational artwork challenges
      conventional regimes of authority and ownership. The second relates to the fact that an artwork is illicit when
      it is located on property belonging to another, and without the permission of the property owner. “Permission”
      attests to the dimension discussed above, since it derives from the authority of commissioning: the owner
      commissions or consents to an artwork and thus authorizes the artist’s actions. However, ownership (or the lack
      of it) is as important as the permission or commission in defining the legitimacy (or the lack of it) for a
      situational artwork. Situational art often arises as a result of an act of trespass (Dew 2007; McCormick
      et al. 2010). Trespass, as noted by McCormick et al., derives its semantic origins from ideas of “offense” and
      “sin” (from the Old French, trespasser, “to pass beyond or across,” with a contemporary gloss to be found
      in the modern French idiom, trépasser, meaning “to die” as in to euphemistically “pass over to the other
      side”).
    


    
      The illicit use of another’s property creates for the trespasser—as they cross that boundary—a sense of ownership
      in that property. As José Parlá puts it: “Kids are seeing [trains] and they’re like, ‘A perfect place to put my
      art because it will travel from the Bronx to Coney Island and then everyone will see it’ … Now it becomes
      your train, you have ownership in something. You’re thinking politically. You’re thinking
      like a pirate” (my emphases). As long as there have been property boundaries, there have been individuals
      seeking to push up against them, cross them, contest them, whether in the form of burglars, poachers, pirates, or
      situational artists.4 Penalver
      and Katyal point out that the prohibition of the illicit use of property through trespass has always been as much
      about status, profit, value and social hierarchy as land: “Laws of criminal trespass protect the boundaries
      around real property, established through market transactions” (2010: 11).
    


    
      Trespass also derives meaning from a number of other important associations. First, it connotes encroaching upon
      land belonging to another so that, even if an individual does not physically enter another’s land, their
      actions or possessions may still be seen to have an impact upon that other person’s property. Situational art
      attached to another’s wall can thus be understood as trespass long after the artist has gone. Second, it connotes
      someone who does not respect boundaries and thus aligns the trespasser with those who, like tramps, vagabonds,
      and nomads, have no fixed abode and hence no respect for the normative dimensions of private property.5
    


    
      Trespass is almost inevitable. Cities, as I will go on to explain, are criss-crossed with lines of ownership and
      exclusion; very few spaces are made available to artists. While a legal work, such as a commissioned mural on a
      council-authorized wall, brings street-based images into the everyday experience of citizens, it is not a
      “situational artwork” in that its existence is contingent upon permission granted by a property owner or a
      commission issued to an artist.
    


    
      The assumption that an artist should seek legal permission if they wish to place work in the street points to the
      ways in which graffiti and street art are classified as a crime against property (I will return presently to the
      nexus between criminal and property law). So-called “legal walls” are still objects owned by another. The artist
      is only temporarily permitted to carry out the activity of creating an artwork. It is an exceptional moment
      within a matrix constituted by criminal and property law, outside of which lies
      situational art, a practice that is not only criminalized but also unauthorized. Graffiti writers and
      street artists thus exist without a voice, without standing, without sensibility.
    


    
      THE SENSIBILITY OF THE SITUATIONAL ARTIST
    


    
      Although discounted by the law, the sensibility of situational artists and writers is complex, encompassing
      theorizations of city, citizenship, place, and image. Many individuals who create such words and images do so
      because these surfaces are highly visible within the cityscape. Some graffiti writers intend their work for a
      general audience: tags are generally thought to communicate only to other writers, whereas characters and
      figurative pieces have a much broader appeal. But most write for the personal satisfaction that derives from
      completing a skillful or challenging piece—and for the approval of other writers. The graffiti writer
      Disturbanity, in Berlin, commented that “we want to produce something beautiful, sure, but it’s in competition
      with other writers.”6
    


    
      For the street artist, the imagined or intended audience is broader, and so is the motivation. Street artists
      often assert a desire to enchant the spectator. The New York artists Ad Deville of Skewville told me that he aims
      to “do something funny or cool for people who see it, and to add to the space, not take something away from it.”
      Elbow-Tow, also in New York, explained that he pastes his drawings in the street with a “hope that people who see
      them appreciate it, that they like it.” Alice Pasquini, in Rome, places work in the street “for you, for the
      people who live here … to give something to this place.” Likewise Chaz, who makes street art under the name The
      London Police, uses the street in order to provide “a little smidgin of entertainment,” while Waleska Nomura, in
      Sao Paulo, believes that when people see street art “it makes them happy.”
    


    
      Pleasure is not only an aspect of spectatorship; it is also an attribute of the practice of situational
      art. Just as graffiti writers derive pleasure from a well-executed tag or piece, street artists get it from
      placing work in the street. The Belgian artist Roa spoke of experiencing “a feeling of accomplishment, that you
      came to a place and made something, left something behind.” Making art in the street, for Morcky, simply brings
      him happiness: “the strongest feeling I get is from painting outside.” Artists often use the words “joy” and
      “happiness” in describing their experiences of painting in the street, and the resulting artwork is something
      that they see themselves, in turn, as giving to the spectator: it is “a gift to the city,” said the artist Miso,
      and according to the veteran street artist John Fekner in New York, “the spirit of giving is an inherent trait in
      all street artists.” Corporeal pleasure is another marked feature of street art for artists: many spoke of
      heightened sensations when working in the street. The artist Just, in Berlin, said that when he paints “[his]
      senses are very clear,” an experience shared by CDH in Melbourne, who described having “a sense of being awake.
      Truly awake, like everything is heightened, you’re more attuned … The texture of the surface, the texture of the
      brick, the cold air on your skin, the feeling of the can in your hand … It’s like everything is turned up.”
    


    
      In order to experience such intensity, writers and artists move through city spaces in ways that are different
      from those of us who do not make uncommissioned art. Zedz, in Amsterdam, told me that “writers look at cities
      differently, every surface is for writing.” Locations that others might regard as unattractive can be enormously
      appealing to street artists. Many find that decaying buildings or peeling paint on stone walls provide surfaces
      that work well as backdrops to street artworks. Erris said that while non-artists might find some places “pretty
      scary,” he and his partner “will be like children, we are really happy.” Morcky
      was also quick to distinguish his relationship with city spaces from that of the non-artist: “I’ve got a totally
      different relationship with the city—the way you interpret everything. I know the way to interpret objects,
      places, walls, surfaces, if a surface is going to keep the paint for long because the surface is good enough or
      from which distance [the artwork] is visible.”
    


    
      The graffiti writers interviewed by Mark Halsey and I reported similar modes of engagement with urban space: one
      said that when he looked at a train carriage, he “saw a potential panel,” and when he was “driving down the
      street, [he was] imagining like where [his] tag would be … and, yeah, imagining how cool it would look” (2006:
      288). For these writers, walls that have no graffiti on them are “canvasses permanently in waiting,” and they
      invariably spend a lot of time thinking about how a given wall will “look when it’s done” (288). Such spaces are
      replete with imaginative possibility. As Halsey and I wrote at the time, such an attitude effects a “levelling of
      the terrains … of the city … normally taken to be replete with the signs of wealth, status and ownership” (296).
      The streetscape is commonly assumed to be the product of private and public interests: municipal regulation and
      private controls combine to produce a compromise around the look, feel, sound, and smell of city spaces. That
      such spaces are owned is taken for granted by most individuals, whether by virtue of being property owners
      themselves, or through habituation to property’s pervasive normativity.
    


    
      According to David Delaney, “[The] social world in which private property is a fundamental feature … is also
      territorialized with reference to public and private spaces” (2005: 5). However, public and private space are now
      thoroughly intertwined. Although we can readily point to private space (houses, office buildings) many places
      that seem public are in fact privately owned, even though they are accessible to some or all of the public
      (shopping malls, train stations, cafes, bars, and so on). The number of PROPSs (privately owned public spaces) in
      major cities around the world has increased such that there are now significantly fewer publicly owned spaces.
      Instead, communal spaces are usually licensed for public use, so as long as that use does not transgress the
      owner’s expectations of what is permissible. As street artist Lister commented: “Public spaces aren’t for people.
      Everything’s so regimented and controlled” and Emess noted, “When you start working outside in the ‘public’
      space, you realize that it isn’t public at all. You’re not allowed to do this; you’re not allowed to do that. So
      you ask yourself, ‘what’s it for?’.”7
    


    
      Situational art is unlikely to bring about circumstances in which public space exists as a zone free of
      governmental or proprietorial control, and, despite the nostalgic or romantic idealization animating some
      artists’ comments, there has never been a “public space” that existed, in some remote past, free of governmental
      control. Nevertheless, since public space is a patchwork of privately owned places, the placing of an illicit
      word or image in urban space constitutes a contestation of the system of property ownership. For Tom Civil, in
      Melbourne, placing work on urban surfaces is the result of thinking about the lack of “public space in the city
      and the privatization of the city.” Meggs says that street art is about people reclaiming space; for Brad Downey,
      “street art shows people the city is theirs,” and Emess says, “Whenever I see some tags on a wall … it gives me
      the feeling like, here’s somebody who’s taking back the space.” CDH categorizes street art as a way of reminding
      people of other ways of relating to urban space: “If it’s public space, any member of the public has the right to
      modify it in any way that they see fit. It’s not council space, it’s not private space, if it’s public space, it
      belongs to the public, it belongs to the community.” Phoenix puts this even more strongly: “It’s the property
      owner who actually owns a wall, but as soon as someone tag[s] it, [they] own it.”
    


    
      PROPRIETORSHIP AND CRIMINAL IMPROPRIETY
    


    
      That situational art challenges conventional notions of proprietorship is evident from the ways that criminal and
      property law combine to condemn unauthorized words and images in urban space. Graffiti and street art, when
      placed without permission on another’s property, can be categorized as criminal in a range of ways (often
      depending on the jurisdiction). The shifting terrain of legislated criminality provides a backdrop against which
      to consider the criminal status of illicit words and images in public space. When words or images are written or
      painted on property belonging to another, without the owner’s consent, this can constitute any one of a number of
      criminal offenses.
    


    
      Under Article 145 of the New York Penal Law, for example, one aspect of “criminal mischief” is “making graffiti,”
      defined as “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private
      property with intent to damage such property.” Express permission of the property owner or operator is required
      to avoid prosecution with this Class A misdemeanor offense. A separate offense criminalizes “possession of
      graffiti instruments,” meaning “any tool, instrument, article, substance, solution or other compound designed or
      commonly used to etch, paint, cover, draw upon or otherwise place a mark upon a piece of property which that
      person has no permission or authority to etch, paint, cover, draw upon or otherwise mark, under circumstances
      evincing an intent to use same in order to damage such property.”
    


    
      In some jurisdictions, generic prohibitions on property damage ensure that graffiti and street art are illegal;
      in others, such general provisions have come to be regarded as inadequate and further legislation enacted. In
      England and Wales, an individual can be prosecuted for the offense of “criminal damage” under the Criminal Damage
      Act 1971, but the Clean Neighbourhoods and Environment Act 2005 also creates a specific power for police officers
      to issue a £75 on-the-spot penalty notice for graffiti. Graffiti was an oft-cited justification for the social
      utility of Anti-Social Behaviour Orders in Britain throughout the 2000s, and many individuals caught by the
      authorities for graffiti-related activities found themselves issued with ASBOs prohibiting them from not only
      doing graffiti, but also travelling on public transport and even photographing graffiti.8
    


    
      Many Australian states enacted similar legislation criminalizing graffiti even though it was already an offense
      under existing legislation. Thus the Graffiti Prevention Act appeared in Victoria, in 2007, complete with
      enhanced police powers despite the fact that graffiti had been prosecuted for years (entirely adequately it would
      seem) under the Crimes Act 1958 and the Summary Offences Act 1966. Debates in the Victorian Parliament show that
      a specific piece of legislation was seen as necessary to provide police officers with additional powers so that
      the perceived flood-tide of graffiti could be stemmed. This legislation created new offenses for police to
      prosecute and expressed disapproval of graffiti per se.
    


    
      Comments by Dr. Denis Napthine, future Premier of Victoria, were typical of the mood of the debates:
    


    
      Anybody who tries to describe graffiti as something that is acceptable art or witty is just encouraging this form
      of irresponsible vandalism. Graffiti is not art; it is vandalism. It is irresponsible and illegal damage to
      public and private property, and it is offensive to the community … [T]he bill proposes increased penalties. That
      is all very well and good, and we support that, but those increased penalties must be backed up by the courts …
      We have to have tougher sentences, and we have to have courts that actually administer those tougher
      sentences.9
    


    
      The prior legal approach—of prosecuting graffiti as criminal damage—is widely
      thought to have failed to communicate social disapproval of graffiti to both offenders and to the wider
      community. The creation of harsher graffiti-related offenses would, it was thought, convey both the
      unacceptability of the activity and society’s censure of it. The activity of illicit mark-making was thus
      recriminalized through the new statutory prohibition.
    


    
      Whichever offense is used to prosecute graffiti writers and street artists, the idea that placing words or images
      in public space without permission constitutes “damage” appears to be beyond question or doubt. Such
      self-evidence is either a tautological effect of its being named as such in the statutory provision or as the
      unspoken explanation for the need for the existence of a graffiti-specific offense. In the language of the
      legislation, “damage” tends to be a noun; meaning that it names an effect of the activity of graffiti; however,
      “damage” is also a verb that requires an agent, one who damages property, and the criminal law is thus positing
      the existence of an individual who damages.
    


    
      Such a construction is profoundly limited. In my research with Mark Halsey, it emerged in interviews that
      graffiti writers wrote on urban surfaces for a range of reasons. These included pride in their ability to write
      skillfully, a desire to belong to a network of graffiti writers, enjoyment of the sociality of shared peer
      behavior, boredom in a particular location or situation, and pleasure in the corporeal experience of writing on
      walls. Street artists report a similarly diverse range of reasons for making situational art. These might include
      an interest in street art as a cultural form; a desire to join an identifiable community of artists; the belief
      that street art can beautify a location; public space as a means of displaying artwork; a decision to work with
      the surfaces and settings of the street as a component of an artwork, as well as factors to do with adrenaline,
      politicized opposition to social norms, or rebelliousness.
    


    
      The artist and activist Jordan Seiler, who has organized takeovers of billboards and other advertising spaces in
      New York City, comments:
    


    
      Laws in themselves aren’t preventing people from going out and writing on walls. There is some ingrained need to
      write on the space in which you live for some people. Not for everybody, but for some people, because they’re
      going out and doing it, despite these very serious criminal prohibitions. Why do people want to go out and write
      on these walls? Well, because there’s some sort of problem with how public space is cordoned off. You’re not
      allowed to use it. So let’s attack that issue.
    


    
      Situational artworks can help us to think differently about property, place, and possession. As Tom Civil
      asserts, “When you have graffiti in a space, it’s like it has become people’s spaces, a reminder that we created
      these urban spaces for people.” Graffiti writers and street artists often assume that placement of an
      artwork in “the street” means it is located in public space, rather than on private property; even when a wall
      might clearly be part of the outer boundary of a house, its exterior wall will frequently be regarded as
      public (such as when it abuts the thoroughfare). As Chaz, of The London Police, put it, “the streets
      belong to everyone.” For graffiti writers and street artists, “public space” tends to be defined through a sense
      of publicness deriving from its function rather than its ownership.
    


    
      Conventional legal definitions of property and place in the city are focused on ownership and on the boundaries
      between public and private (including corporate) legal persons. Commuters travel along roads to get from home to
      work and back again. Consumers move from one shop to another. And certainly all of the thoroughfares required for
      such movement are owned and regulated. There is no conceptualization of movement through urban space as a source of authority over property (instead, it is seen to generate a right to
      unimpeded passage and the responsibility to conduct oneself in various ways en route). Little attention is
      paid to notions of the space-between or the space-through.
    


    
      For situational artists, however, through-passage gives rise to the potential to alter a streetscape in a range
      of ways. Knitted objects may be hung from street signs; words or images painted on a wall. Debates about
      ownership of surfaces do not have purchase because the very idea of entitlement arises through proximity
      to a surface and aesthetic reaction to what is already there. Thus, a doorway may become a suitable frame for an
      image, and a drab gray wall seem to be inviting the addition of colorful words or images. These artists do not
      consider their actions damaging, deviant, criminal, or troublesome. They do what they do so as to “have a
      connection to the city” (Just, Berlin); to “take part in a conversation” (Ghostpatrol, Melbourne), to make the
      city “better than it is right now” (Jordan, New York City), and to show that “the walls are the commons” (Swoon,
      New York).
    


    
      PUBLIC SPACE AND THE COMMONS
    


    
      In recent years, the concept of “the commons” has been a rallying-point for critical thinking in economics, law,
      and political theory.10 In
      its original formulation, the commons referred to land customarily held in common, giving rise to a range of
      common law rights enforceable against landowners. According to Carol Rose, the extent of these rights developed
      to the point that “customary claims did resemble the doctrines vesting property-like rights in the general
      public: custom too was said to bestow rights on people whose precise identity was unknown and indefinite” (1994:
      122).
    


    
      To be recognized, customary rights in the commons needed to be long-lasting (preferably since “time immemorial”),
      reasonable, uncontentious, and relatively uncontested. Many land usages were protected through the notions of
      custom and commons including grazing, access to materials and through-passage. Under common law, custom provided
      a different means through which to manage and negotiate property rights; “a means different from ownership by
      either individuals or by organized governments” (Rose 1994: 124). Given these wide-ranging implications, we can
      see why scholars such as Holder and Flessas declare the commons “a powerful polemical tool, as well as a legal or
      descriptive term” (2008: 305).
    


    
      Within contemporary commons research, a number of different paradigms can be identified. There is much
      scholarship rethinking approaches to resources such as air, water, food, and land as commons that are being
      encroached upon by private interests (see especially Ostrom 1990, 2000, 2008). Others focus upon ways in which
      the commons—denoting a space in which all citizens share rights of enjoyment, use, and ownership—provides an
      alternative way of thinking about urban space (Blomley 2008, 2011; Mitchell 2008; Chatterton 2010; Foster 2011;
      Harvey 2011). For some, the commons appears to offer a means through which to acquire the rights of ownership:
      Holder and Flessas argue that “the subject-position of the ‘owner’, although privileged in law and society, is
      being appropriated by flexible groupings of actors that would not formerly have been understood as being capable
      of supporting a claim to this position” (2008: 299). For others, drawing on Lefebvre, the commons reorganizes the
      meaning of ownership by valorizing use and action so as to constitute an obstacle to exclusion from the enjoyment
      of property or land (see, for example, Blomley 2008; Mitchell 2008).
    


    
      Some accounts verge on a reiteration of the dichotomy between ownership and
      use, others position use as a means by which to wield the power of an owner. Such approaches either diminish the
      interests of a city’s “others” as minoritarian exceptions awaiting authorization by the majority, or else
      reauthorize the dominant paradigm of property that underpins urban space. Is it possible, I wonder, to think of
      street artists and graffiti writers as pointing to another kind of commons? In following this line of thought, I
      tread a similar path to that of Davina Cooper, who argues for a “social commons” or a “space that constitutes,
      recognizes, and permits multiple, overlapping uses” (2007: 649; see also Cooper 2006). Kurt Iveson (2013) draws
      upon Jacques Rancière and Henri Lefebvre to think through the “do-it-yourself urbanisms” of graffiti,
      skateboarding and parkour in relation to the “right to the city.” And Kafui Attoh argues for a general “right to
      the city” following Lefebvre’s “notion of the city as an oeuvre, or as a work produced through the labor and the
      daily actions of those who live in [it]” (2011: 674). Attoh’s formulation is particularly pertinent for present
      purposes:
    


    
      If anti-panhandling laws prevent the homeless from asserting their right to the city … then the rights of the
      homeless are rights that stand against a possible majority who might believe that such laws are just and
      appropriate. When we argue that the homeless have a right to occupy a public park, it is a right that we would
      argue exists despite the desire of a majority (homeowners, renters, store keepers, developers) to deem
      otherwise. When we argue that protesters have a right to picket or occupy a street, it is a right that exists
      despite a democratic majority that may view such protests as nuisances, or disturbances. (2011: 677,
      emphases mine)11
    


    
      SITUATIONAL ART, UNCOMMISSIONED IMAGE, PUBLIC SPACES
    


    
      Understanding the sensibility of situational art allows us to conceptualize place, property and propriety in new
      ways. If a “right to the city” exists, it must relate not only to places found in the interstices of urban space,
      or in partitioned-off minoritarian spaces. It cannot be dependent upon the permission granted by proprietors to
      those without property or power. The commons adverted to by street artists and graffiti writers is not an
      exception, a custom to be asserted if and when permitted by the dominant paradigm of property rights. They see
      the city as an assemblage of surfaces, shapes, and textures that can be adapted and colored, a vision which
      derives from an innate sense of an extensive commons that runs through the entire urban landscape, is available
      to any citizen in any place, and is contingent only on one’s ability to peer below the surface of the cityscape.
      Their persistent acts of illicit image-making paradoxically constitute a legality in which citizens are
      authorized by adaptation and proximity rather than use or ownership. In each act of installing a situational
      artwork, artists demonstrate a way of thinking not only about images and surfaces, but also about property and
      the city itself.
    


    
      When such a commons is activated, a street is more than a thoroughfare for commuters on their way to work; it is
      also a space in which residents can set up communal gardens. A public park may facilitate recreation, but it can
      also be occupied by political protesters. A doorway provides entry to a warehouse or an office, but it can also
      frame a drawing or become the surface to which a poster is glued. A set of stairs, meant for climbing and access,
      may become a launch site for skateboarders. If the city is a commons, the possibilities for such activities are
      always present: not exceptions, but integral to the infrastructure and
      architecture of urban space. Let us return for a moment to Rancière’s claim that “[art] reframe[s] the way in
      which practices, manners of being and modes of feeling and saying are interwoven in a commonsense” (2004: 100).
      Situational art asks us to imagine a new commonsense for images. Graffiti and street art may simply
      “appear” in urban space, but their apparent lack of (legal) authorship need not provoke anxiety. The defaults of
      image-making that require an artist, a commission, and an authorized mode of display or exhibition are merely
      habits; they seem natural but they need no longer go unquestioned. In cities around the world, the pervasiveness
      and popularity of street art and graffiti reminds us that images need not require a commission in order to be
      considered art. So-called “legal walls” and murals play a beneficial role in accustoming citizens to the presence
      of certain aesthetic genres. Yet the space they accord to street artists and graffiti writers is limited and
      fractional. And these sites are controlled by authorities (property owners, police, councils, governments) who
      refuse to recognize situational artwork as legal.
    


    
      Despite such restrictions, innumerable graffiti writers and street artists create illicit work every day, and
      thus demonstrate their agency and ability to self-commission. Street art thus makes its own space, not as
      a partitioned, permitted, semi-tolerated activity, but as an emergent, self-reflexive practice, a
      de-territorializing tactic that exposes the multiple boundaries and borders of the propertied cityscape. Instead
      of a territorialized city dependent upon boundaries and exclusions, situational artists point to the possibility
      of a public city founded on “communication”; that is, a space founded through the urban imagination and the
      circulation of signs (see Nancy 1991). The “urban inscription” created by street artists and graffiti writers
      gives such a space the possibility of becoming known and experienced, as Dickens puts it, “through the bodily,
      rhythmic writing and re-writing of it” (Dickens 2008: 27). For in each encounter with a situational artwork,
      property and propriety are called into question, and the possibility of a public city is reiterated.
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      In the aftermath of the Second World War, the horror of the Holocaust helped to inaugurate a “memory imperative”
      (Levy and Sznaider 2010). In the Nuremberg trials documentaries like The Nazi Plan and Nazi
      Concentration Camps were presented as visual evidence of the atrocities committed. Photographs, film
      documentaries and written testimonies bearing witness to atrocities came to be seen as critical components of the
      work of ethico-political transformation and reconstruction (Brink and Oppenheimer 2012; Gregory 2006; Hirsch
      1997; McLagan 2003; Zelizer 1999). This was particularly evident in the course of political transitions when
      institutions struggled to deal with past violations by the state.
    


    
      The collective sense of being a witness to history was facilitated by the rapid advance of visual mass media,
      which seemed capable of instantly capturing and transmitting the experiences of victims and survivors. At the
      same time, potent images engineered by state-sponsored films—from Leni Riefenstahl’s Triumph of the Will
      (1935) to Frank Capra’s Prelude to War (1942)—also made clear that the visual record is capable of serving
      many masters, reflecting widely divergent claims to truth. Little wonder that Joseph Goebbels, upon becoming
      Hitler’s Minister of Propaganda, moved swiftly to take control of the German film industry as the most scientific
      means of influencing the masses (Rentschler 1996). To be sure, fictionalized film accounts of history, like their
      documentary counterparts, have served as didactic devices through which the viewing public may bear witness to
      the horrors of political violence—perhaps in an effort to overcome it (as in Roland Joffe’s The Killing
      Fields [1984]), perhaps to receive rationales and affective cues that justify and perhaps even stoke it (as
      in Kathryn Bigelow’s Zero Dark Thirty [2012]).
    


    
      The intermingling of various film genres and techniques of visual persuasion—in the service of diverse interests,
      beliefs, and strategic objectives—has complicated the transmission process. From Truman Capote’s literary scheme
      of telling true stories with the tools of fiction (as evidenced in his “nonfiction novel” In Cold Blood: A
      True Account of a Multiple Murder and Its Consequences [1965]), to Orson Welles’ prescient exploration of
      forgery and simulation in his pseudo-documentary F for Fake (1975), the lines between documentary and
      dramatic feature have continued to blur. Yet, even a docudrama, such as Errol Morris’s remarkable film, The
      Thin Blue Line (1988), was able to alter the outcome of a real criminal
      case, facilitating Randall Dale Adam’s strange exodus from death row (as a convicted cop killer) to freedom
      (Sherwin 2000).
    


    
      It has been said that “every epoch is defined by its own practices of knowledge and strategies of power, which
      are composed from regimes of visibility and procedures of expression” (Rodowick 2001: xi). The way we mind the
      world and others around us changes along with significant changes in our tools of perception and mass
      communication. Over time, we become the tools we use (Turkle 196:26, 46). The camera is already inside our head,
      so to speak, along with the stream of digital programs and cultural codes that we commonly use to recognize
      patterns on the screen before us. In a visual age like ours, visual storytelling asserts its own measure of
      content, craft, and efficacy along with its own sense of expectation, interpretation, and critique. Indeed, the
      matrix of reality-based and synthetic visual representations in which we now dwell has produced a growing sense
      that the distinction between digital simulation and live experience may be fading from memory. The domains of law
      and politics are hardly immune to these developments (Sherwin 2000, 2011).
    


    
      In the film work of Joshua Oppenheimer, the clash and merging of diverse film genres together with their
      respective ways of knowing—from the surrealism of dramatized imaginings to the cinema verité of presently
      unfolding truths—achieve a startling culmination. For if it is one thing to explore the power (and limits) of
      film to capture or alter truth as a matter of art, it is something else again to do so in an effort to come to
      grips with state-sponsored genocidal violence. Yet it is precisely that species of violence, which erupted in
      Indonesia in 1965–1966, claiming the lives of at least 500,000 victims (and perhaps twice that number), that is
      the subject of Oppenheimer’s films.
    


    
      It began on the night of September 30, 1965, when six of Indonesia’s top army generals were abducted and murdered
      in an aborted coup attempt. The actors and motivations behind the action remain unclear. In response, General
      Suharto seized the reins of government. To consolidate his power, he initiated a nationwide purge in which
      enemies of the state (alleged “Communists,” trade unionists, organized peasants, and anyone else deemed a threat
      to the state) were rounded up and slaughtered (Brink and Oppenheimer 2012: 287). Violence on such a massive scale
      exceeded the army’s capacity. Civilian militias on the local level had to be enlisted to help “cleanse” the state
      of “evil” so that a “New Order” might be established (Brink and Oppenheimer 2012: 288).
    


    
      Suharto remained in power for over four decades thereafter. As co-agents of that political and military triumph,
      the civilian killers were subsequently praised as heroes of the state. The failure to hold the perpetrators to
      account abetted ongoing harassment of the survivors, their families, and friends. It also ensured that the
      victims’ stories were silenced or marginalized. A culture of impunity developed, underpinning broader criminal
      practices (from crude shakedowns in the marketplace to fraudulent land schemes) targeting vulnerable
      minorities—often at the hands of the thugs, gangsters, and neofascist militias that continued to serve the
      state’s needs.
    


    
      Confronting this state of affairs, filmmaker Joshua Oppenheimer poses two questions: What is it like to live with
      the knowledge that you have murdered in cold blood scores, perhaps even hundreds of innocent people? And what is
      it like for the victims to live within a regime of such repressive silence? The Act of Killing asks the
      first question. The Look of Silence asks the second.
    


    
      Oppenheimer found that the aging civilian killers, when approached, were only too happy to recount the brutal
      torture and mass murder that they had committed in their youth (Figure 7.1). And so the filmmaker enters a strange state of play, providing the killers both the opportunity and the technical means to make a film of their violent and sadistic
      exploits. Anwar Congo is the chief protagonist in this creative venture: white-haired now, rail thin, charismatic
      and, despite the apparent comfort and prestige of his current social status, tortured by his violent past. As he
      moves from scene to scene, we are thrust into his interior, visual world. Culturally immersed in the westerns and
      crime noirs of Hollywood, Congo’s visual vocabulary is rich and astute. He uses his film knowledge to play out
      fantasies of denial together with recollections of violence and death that incessantly fill his mind (Figure 7.2).
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      FIGURE 7.1 Dramatization scene from The Act of Killing.
      Source: The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
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      FIGURE 7.2 Dramatization scene from The Act of Killing.
      Source: The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
    


    
      As it turns out, nightmares disturb Congo’s sleep. He can’t stop seeing the
      open eyes of the decapitated head of a random victim that he left like litter on the killing ground. As if to
      purge his demons, Congo stages his worst deeds, one after another. Brutal scenes of sadistic torture and killing
      by strangulation with a wire, in which Congo sometimes is the killer, sometimes the victim, are interspersed with
      majestic waterfalls, beautiful dancing girls, and carnivalesque cross-dressing (for Congo, the would-be film
      director, is well aware that an audience must also have beauty and humor if their attention is to be held)
      (Figure 7.3).
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      FIGURE 7.3 Fantasy scene from The Act of Killing. Source:
      The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
    


    
      Bizarre, surreal, perverse: the film moves from one scene to the next, accelerating into the terrible fever dream
      that we come to recognize as Congo’s anguished internal state. As if the impossible cognitive dissonance in which
      he lives, oscillating between “state hero” and “murderous beast,” cannot hold. One image follows another,
      dizzying in their mad profusion. Nothing adds up. Congo’s baroque world of proliferating spectacles of extreme
      violence and sensual delight remains unstable at its core. Perhaps that is what animates the profusion in the
      first place. The nothingness at the center must be avoided at all costs, for fear of total collapse.
    


    
      The folly of Congo’s visual staging is soon evident. The cumulative details of self-deceptive denial and
      self-lacerating violence (as in the scene where a crazed perpetrator forces Congo’s decapitated head to swallow
      his own liver) know no resolution. They can only quicken. And as they quicken, the fever dream intensifies, until
      it finally reaches a culmination—and the house of cards that is Anwar Congo’s mental world falls apart. That
      collapse appears in the final scene in The Act of Killing. We see Congo standing on the same rooftop where
      he killed so many of his victims in cold blood decades ago. He is silent, seemingly reflective. And then he
      begins to heave, again and again convulsive retching overtakes his frail, wracked body. It is the body’s
      unconscious knowledge enacting what Congo’s tortured mind lacks the power to utter. An internal catastrophe that
      mirrors the external catastrophe in which Congo all too willingly participated, has finally come to dominate the
      world in which he lives (Sherwin 2014) (Figure 7.4).
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      FIGURE 7.4 Scene of Anwar Congo retching, from The Act of
      Killing. Source: The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
    


    
      In his second film, Oppenheimer shifts from the perpetrator’s mindset to that of the victim. Adi “Rukun” (not his
      real name) is now the main protagonist. His brother, Ramli, was brutally tortured, mutilated, and killed during
      the Indonesian genocide, a year before Adi was born. Working as an optometrist, while living amidst his brother’s
      killers, Adi’s life mission is to speak truth to power. But it is not vengeance that motivates him. Rather, it is
      the need to pierce the veil of oppressive silence, to confront the killers with their feckless denials, their
      empty fantasies, their perverse bravado. Do you not see it was wrong? Have you no remorse, no regret? Such is
      Adi’s refrain as (in no idle metaphor) he calmly fits lenses on the eyes of the killers around him, or sits
      across from them, including those in positions of significant political power. Forced to hide his identity,
      resisting threats of renewed violence if he continues to speak the unspeakable about the past, Adi persists in
      his questioning.
    


    
      The vertiginous, unstable images of Congo’s fever dream have now given way to something calm and steady. Adi’s
      gaze is stable, securely rooted (Figure 7.5). The silence
      of the dead, and the dignity of the living who survive them, pervades every scene in The Look of Silence,
      scenes that are graced by Adi’s capacity for love: love of his elderly, long-suffering parents, for whom he must
      now care, love of his lost brother, who so many years ago set in motion the ethical demand of Adi’s life mission,
      and love for his children who will inherit a legacy of suffering and injustice. We see this in simple scenes of
      everyday life: Adi washing his blind and nearly deaf and demented father—unable now to escape the prison of his
      grief; Adi speaking in close intimacy with his careworn mother as she cracks nuts on a stone; Adi playing with
      his young daughter, jumping delightedly on her bed as she humorously mimics her father’s sales pitch for new
      glasses, and Adi walking with his older son, solemnly explaining the lies his teachers are telling him at school.
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      FIGURE 7.5 Image of Adi from The Look of Silence. Source:
      The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
    


    
      Two films, two different interventions in the history of mass murder. One, a fever dream of incessantly shifting
      personas, disguises, oscillating wildly from self-deceit to self-conviction, showing us what it is like to look
      in the mirror of a perpetrator’s life—a life lived in the homeless terror of
      unacknowledged guilt and shame. The second, almost an idyll—but for the background of violence and death, and the
      exquisite, almost unbearable suffering left in their wake. We see what it is like to look in the mirror of a
      victim condemned to live beneath a veil of oppressive silence, but who refuses to succumb—not with violence or
      cries for retribution, but with dignity and moral conviction vouchsafed by the silent authority of the dead.
    


    
      Two different gazes, two different image worlds—reflecting key dimensions of the visual economy of contemporary
      Indonesia. But this is not simply an allegory of a society internally riven by a history of unspeakable violence
      and oppressive silence. It is also a symbolic visualization of the way law confronts (or fails to confront)
      violence. It places before us, in corporeal images of almost unbearable intensity, the mute knowledge of the
      body: its fevers, its fantasies, its wretchedness, as well as its dignity, its sweetness, its moral rightness,
      and its capacity to empathize and to love.
    


    
      That the representation of state violence and its aftermath might lead to political transformation has served as
      something of an article of faith in contemporary human rights discourse, as is evident in the dramatic rise of
      truth and reconciliation commissions in the latter half of the twentieth century (Hayner 2002; Mendeloff 2004;
      Minow 1998). It is as though the right to truth, and the right of victims to have their experiences reflected in
      official, public, and national histories, has increasingly come to be understood as a form of justice (Henderson
      2000; Phelps 2004; Villa-Vicencio et al. 2003).1 On this view, with truth and reconciliation comes the end of impunity, establishing peace and
      the possibility of constructing a new national identity.2
    


    
      The centrality of exposing the truth of atrocities is also evident in the human rights movement more generally,
      whose principal methodology consists of documenting violations (“naming”) in order to spark public outrage and
      political responsiveness (“shaming”) (Roth 2004). Indeed, the failure to say and to show what actually occurred
      is understood as the basis for impunity in a formal sense (Roht-Arriaza 1995), and a “culture of impunity” more
      broadly (Zalaquett 1991). Understood in this way, the failure to account for
      the past implicitly sanctions the narratives of the wrongdoers. This not only lays the foundation for the
      commission of future crimes, but it also impedes the establishment of a culture of democracy and a state premised
      on respect for human rights and the rule of law (Huyse 2003).
    


    
      For the victims of past wrongs this means being condemned to a future of unreality, where the truths that they
      know cannot be spoken. Like the ghost of Prince Hamlet’s murdered father, the state’s unacknowledged wrongful
      violence exerts a spectral force over the lives of victims and perpetrators alike. As Marie-Louise Knott writes
      (and as the lives of Anwar Congo and Adi Rukun attest): “A world in which the facts are unreal is a nightmare.
      ‘Being’—living in a world that faces up to the present—is confronted by ‘nonbeing’—a world that pretends to have
      assimilated with the false reality created by the murderers” (Knott 2014). Embedded in this emphasis on ensuring
      that wrongs are exposed and officially condemned is an understanding that the work of justice is not simply
      backward looking, but is, critically, about the present and the future (Teitel 2000).
    


    
      Still, the situation remains complex, both unsettled and unsettling. For notwithstanding the proliferation of
      institutions and social movements committed to exorcizing such specters of the unredeemed past, political
      cultures of impunity persist around the globe. It was only in the latter part of the twentieth century that
      Indigenous rights movements received international and national attention as they sought to bring to awareness
      the sedimentation of the wrongs committed against them in the founding of modern states such as the United
      States, Canada, Australia, and New Zealand (Anaya 2004; Barsh 1986; Ivison et al. 2000).3 While high-profile trials or truth commissions in
      countries such as Argentina, South Africa, and Cambodia invite hope for the future, many states have yet to
      accede to calls for justice. And so the exemplary work of Joshua Oppenheimer, together with other artists and
      activists committed to heeding that call, remains vital.
    


    
      * * *
    


    
      On July 6, 2015, in a small café in the Chelsea neighborhood of New York City, we sat down with Joshua
      Oppenheimer to discuss cinema, memory, truth, fantasy, human rights, genocide, and the possibility of redemptive
      justice in Indonesia:
    


    
      Dany Celermajer [“DC”]: As you know, this book is about the culture of law in the twentieth century, and one of
      the distinct shifts that we’ve observed during this period is the way that we experience law through narrative.
      The narratives through which we imagine right and wrong help to shape our experience of law— what it ought to do,
      how it ought to work under a given set of circumstances, and so on. This narrative turn has gained momentum as a
      result of the human rights and transitional justice movements, and film has played an increasingly significant
      role in those movements. How would you locate yourself in regard to that narrative turn, particularly with
      respect to wrongdoing and conceptions of right and justice?
    


    
      Joshua Oppenheimer [“JO”]: I think that I’d start by saying that my two films are interventions in precisely
      that: you have a place where there was a genocide, where perpetrators have been in power ever since and have
      written a narrative and have been able to cling to and impose upon the society a narrative that justifies the
      whole complex of narratives, indeed you may call it a culture that justifies and normalizes and naturalizes what
      they’ve done. This is of course fraught with danger for the future in that when atrocities are naturalized, the
      ground is thus prepared for them to happen again. What you can say The Act of Killing did was to enter
      that space, like the child in The Emperor’s New Clothes, and make it impossible for people to continue
      repeating those lies.
    


    
      Anyone who’s seen it or even talked extensively about it finds, in the words of
      Adi Zulkadry, one of the death squad members in the film, that it is impossible not to admit what they’ve always
      suspected to be true, namely: that the genocide was wrong, and that all of the government propaganda is a lie. It
      made it impossible not to admit, not to acknowledge those suspicions. Like the child in The Emperor’s New
      Clothes, The Act of Killing is an intervention in cognitive dissonance. Because the individual private
      morality, which I think takes different forms in different cultures, but invariably because of the way we as
      human beings are nurtured from such a long time as babies through a sixteen, seventeen, eighteen-year
      childhood—however long in different cultures, for so many years, private morality invariably protects life and
      invariably treats murder (in general terms) as taboo. So you have this cognitive dissonance between a private
      morality, where everybody knows what happened is wrong, and a public culture of form, that is to say, these
      complex narratives, which assert that what happened was justified and even to be celebrated.
    


    
      People have been forced to live in this cognitive dissonance. And so, just like the child in The Emperor’s New
      Clothes intervenes, people are forced to now say that the king is naked when they always knew the king was
      naked, but have been too afraid to say it. So, too, The Act of Killing makes it impossible to continue
      inhabiting that cognitive dissonance, to continue lying to oneself. And The Look of Silence I think did
      something similar where it comes in also like the child in The Emperor’s New Clothes not exposing anything
      that people did not already know to be true, mainly this time forcing people to acknowledge this abyss of fear
      and guilt, and for the perpetrators’ fear of their own guilt that divides everybody in this society, including
      everyone from themselves in a sense because it divides people from their own pasts. They’re unable to talk about
      their pasts, and once that’s intervened in, then the discourse of law—despite what Adi also says in The Act of
      Killing, “War crimes are defined by winners, and I’m a winner so I ought to be able to make my own
      definitions”—despite that, the discourse of law provides this alternative frame where people are now talking
      about having thus intervened in the cognitive dissonance that prevented people from acknowledging what was wrong
      and from talking about it. Now people have to talk about it and there is this ready language from the
      human rights community, from the international community, from the sense in Indonesia that now the world is aware
      of this, that means people now talk about this in terms of “crimes against humanity,” in terms of “genocide,” in
      terms of “gross violation of human rights” and other legal concepts that have this specific history.
    


    
      Richard Sherwin [“RS”]: Reframing it?
    


    
      
        
        
      

      
        
          	
            
              JO:
            

          

          	
            
              Yes, there’s a fundamental reframing, and you can see that in the impact of the two films in Indonesia,
              where before the mainstream media (with very few exceptions) was silent about the killings or invariably
              repeated the government narratives saying this was either “a necessary bloodletting,” “painful but
              heroic,” or simply part of the “heroic extermination of the Indonesian communists.” Now the
              mainstream society talks about “crimes against humanity” and “genocide.” Even the government—when The
              Act of Killing was nominated for an Academy award in late January, early February 2014—the
              president’s spokesman said, “Look we know what happened in 1965 was a crime against humanity and we know we need reconciliation, but we’ll have it in our own
              time.” That radically shifts the field of struggle that needs to take place going forward. Now the
              question is: will the truth and reconciliation process that’s been introduced by the government (in part
              maybe in response to these two films, and the change in discourse that the two films have helped bring
              about) be adequate—will it be credible?
            

          
        


        
          	
            
              DC:
            

          

          	
            
              What do you think it was about the film that helped bring about that change in discourse? Because there
              were novels and other forms of narrative …
            

          
        


        
          	
            
              JO:
            

          

          	
            
              I think it’s because the film is about the lies themselves. Both films are about the lies and the
              conditions of silence themselves. I was actually just struggling to write an introduction to one of the
              more well known novels about this, Leila Chudori’s Pulang or “Home,” which is being translated
              into English. Most of the books dealing with this are trying to imagine the past from behind multiple
              veils of silence and multiple forms of blindness. There’s the silence and blindness that come from the
              fact that the victims are dead and the survivors (most of them) have been intimidated into silence.
              There’s the blindness that comes from historical records being radically redacted through state
              censorship and secrecy. There’s the blindness that comes from indoctrination in these narratives that
              we’ve already talked about to justify what happened and created all sorts of stereotypes about who the
              victims were, thereby erasing any sense of what they were really struggling for, what values they were
              about, what solidarities brought them together. What was exterminated has been banished into silence and
              darkness. So many of the attempts in the past try to imagine what happened and what the conflict was
              about have been exactly that: attempts to imagine from behind a veil of secrecy and silence. And I think
              what I’ve tried to do is make films about the silence itself—
            

          
        


        
          	
            
              DC:
            

          

          	
            
              And about the veils …
            

          
        


        
          	
            
              JO:
            

          

          	
            
              And about the present, about the present day workings of that veil. So people who say to me, “Look,
              you’ve pulled back the curtain and unveiled the nightmare,” I say no. If my films have made an impact
              inside Indonesia and internationally, it’s because they show that the curtain itself is the nightmare,
              because the films are about the present and not the past. They’re films about two fundamentally
              complimentary but different aspects of impunity today: first the lies, the fantasies, the stories that
              the perpetrators tell themselves, the persona that they inhabit so that they can live with themselves,
              and the terrible corrupting effects of those fictions that have been imposed on the whole society: the
              thuggery, the fear, and the corruption. And the second film is similarly dealing with present day
              impunity, but this time: what does it do to human beings that have to live for fifty years in that
              regime, particularly survivors surrounded by the still powerful perpetrators? What does it do to a human
              being to have to live afraid for half a century?
            

          
        


        
          	
            
              RS:
            

          

          	
            
              Picking up on that, but shifting gears just a little bit towards the poetic quality of these films: it
              seems as if you’ve created two complementary image-worlds with these films, and I see them as
              co-essential. The image-world of the perpetrator in a sense is very unreliable, it’s unstable. Fantasy
              and reality intermingle freely, we’re not really sure where we are, and then ultimately it just seems to
              break down. We see Anwar reduced in the end to this mute, retching body which one might describe as bare
              life—this is like the state of exception, the zero point of politics. And by contrast, in The Look of
              Silence, it’s a totally different aesthetic. The moral gaze is so
              clear and so steady, and that silent strength of Adi holds us and draws us in. So I wanted to ask you
              about these two image-worlds in terms of the aesthetic choices that you’ve made. First, is it fair to
              describe the “image-worlds” in the way that I just did, and second, how does one make choices using
              different film codes that convey these different types of reality?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              First of all, I think your description of The Act of Killing and of both films is very beautiful
              and apt. I think that The Act of Killing, because it is ultimately a film about escapism and
              guilt, and precisely therefore the cognitive dissonance that implies—the sort of guilt which one
              constantly is running away from, and the escapist fantasies to run away from that guilt—it becomes this
              kind of inevitably flamboyant fever-dream of a film, that’s inevitable. It’s about the construction of
              reality itself through those fantasies, but it’s an inherently unstable reality which you also suggested,
              which I love because I would say every perpetrator I filmed lives their life in manic flight from a kind
              of pall of guilt and shame that follows them everywhere they go, that wakes them in the middle of their
              sleep with horrific nightmares, but because they have not been removed from power, they still have
              available to them this victor’s history which celebrates what they’ve done. And so they do what anybody
              would do, which is if they’re tormented by something—because again, this private morality I talked about
              earlier, out of which they had to be incited to join the group which was doing something that was
              contradicting their private morality—they would do what any of us would do, which is to cling to the
              stories of the group. So the sort of surreal boasting of the perpetrators, in both films, I think can be
              understood as an attempt to take these rotten, bitter memories that haunt them and that follow them and
              to try to sugarcoat them, in the sweet language of a victor’s history that would celebrate what they did.
              But it’s slightly more complicated than that, because maybe it’s more like alchemy, right? Whether
              there’s a rotten core there always, or not, that’s simply covered with the sweet coating of lie, is
              questionable. Maybe, rather, the horror that motivates the need to wrap what they’ve done, to encrypt
              what they’ve done in heroic language of the victor’s history, is not there as a rotten core but as a kind
              of destabilizing presence that forces the shell to continuously transmute and transmogrify.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              And how do you see yourself? You’re facilitating that?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              So precisely in The Act of Killing, what happens is Anwar—and you see this much more clearly in
              the uncut version of the film, is Anwar watching footage of himself and proposing the next scene. He
              would always feel disturbed and feel doubt when watching the footage of himself, but instead of admitting
              what was bothering him—which would be tantamount to admitting what he did was wrong in some way—instead,
              he always proposed what he considered to be an improvement, as though if he fixed the scene aesthetically
              he could fix his past morally. And so you have this transmogrification, this transmutation of the
              wrapper, this sugar coating. It changes. It’s not consistent. It’s not stable.
            

          
        


        
          	
            
              So you get this kind of succession of self-states. You see, we would just keep repeating that same
              process recursively, but we would shoot one scene, Anwar would watch it and propose the next scene, shoot
              the next scene, Anwar would watch it and propose the next scene … And so Anwar moves through this
              succession of fantasies, lies, personas—because sometimes they’re not even
              justifying what he’s done, sometimes when he can no longer run away from his guilt he throws himself
              almost despairingly into a film noir persona, which is certainly evil but at least it’s glamorous, which
              maybe makes it bearable. Or maybe it’s just simply that by performing the gangster of a film that he
              might have liked, he simply distances himself enough so that he can live with that guilt. So there’s this
              succession of personas that Anwar moves through, and it’s a slow-motion unpacking of what he might do in
              any given afternoon in his life in a much less intense way … He’s enacting for the film over the course
              of months and years this movement through multiple, conflicting, different stories that he inhabits so
              that he can live with himself.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              And what about your role? You’re making choices. For example, you chose a cut from that horrific scene
              with Herman and Anwar with a decapitated head to a banal, urban shopping mall …
            

          
        


        
          	
            
              JO:
            

          

          	
            
              So having explained that aspect of how it’s a shifting reality and an unstable reality, it’s not lies
              that cover a reality but the reality itself is shifting. I had two feelings: I felt that I should make
              the scenes—in the shooting and in the editing—as powerfully and as beautifully as Anwar would wish them
              to be, so that the audience is transported with Anwar, and immersed and lost with Anwar. In the uncut
              version of the film, the audience is immersed with Anwar and lost with Anwar in this evolving, shifting
              nightmare and I think that turns the film, particularly maybe in the second half, into something that
              isn’t even a documentary but truly a fever dream—not as metaphor but truly, it’s like Anwar’s fever
              dream. And I just want to say I love what you said about where it leaves him at the end because I had
              felt in the past that that ending, first of all, we’re seeing what guilt does to a human body in a way
              that I’m not sure I’ve seen before, but also that by that point in the film, he’s constructed through his
              relationship to Herman, through his relationship to the political interludes about elections, about
              corruption, about the paramilitary movement that punctuates the film, he’s constructed by the end when
              he’s retching as much more than an individual confronting his guilt but as a vessel for this whole
              society. So it takes us from the human body to this, as you put it, “degree zero” of what politics is
              about, insofar as politics is about collective decisions about who should hold the monopoly on violence
              and how that power should be executed.
            

          
        


        
          	
            
              And at the end of the day, violence has victims and has its toll on us. Once we’re swept into this world,
              The Act of Killing is punctuated by these abrupt cuts to silence. These silences, these haunted
              landscapes, often derelict buildings with one figure in the middle, or a cityscape or a shopping mall
              with one figure kind of lost in a kind of haze—these are abrupt shifts in the perspective of the film:
              First of all, to the absent dead, who I hope haunt every frame of the film; and in the shopping mall to
              some serious moral questions about what was all of this for, what was it really for? And was it
              worth it, actually? Because we are immersed over the two hours and forty minutes in a culture that’s
              saying this was worth it. And then if this is what it’s for, that question is thrown to the audience and
              we’re somehow implicated.
            

          
        


        
          	
            
              But there’s a kind of visual language of those fixed landscape shots that punctate the director’s cut of
              The Act of Killing that develops over the course of the film. They have a dramaturgy and that
              whole language, that whole idea of making the city a character but not
              filming it through conventional reportage, hand-held footage in the streets that you might see in most
              documentaries, particularly about a city in a country that you’ve never been to and know little about.
              That grammar evolved in response to one of the very first of those shots that I filmed with one of the
              very last that comes in the film which is this mysterious shot of an airplane crash in the middle of a
              street that comes near the end of the film, and there’s lightning overhead and there are crowds of people
              snapping pictures on their smartphones of the wreckage. And that’s the second to last of those tableaus,
              if you like. The final one is the very final shot in the uncut version of the film, and the sort of key,
              iconic image of the film: it’s the fish with the dancing girls and the storm (Figure 7.6). So what begins initially as a kind of
              counterpoint to Anwar, as the world—as the space of the absent dead—grows as Anwar grows, from being an
              individual to being a kind of vessel for this whole society, they somehow merge. As the film becomes a
              kind of fever dream, those landscape shots develop into something that’s indistinguishable from the
              internal nightmare of this regime and, therefore, of Anwar, because the regime and Anwar have merged. And
              so the final shot is from the realm of Anwar’s fantasy, and it’s the culmination of that line of tableaus
              that punctuates the whole film.
            

          
        


        
          	
            
              So there’s even a shifting quality in the reality that punctuates The Act of Killing as a kind of
              counterpoint to the fiction. And in The Look of Silence, I had a sense—you said they were very
              different—but I had a sense that the two films should be precisely complementary, and that for The
              Look of Silence, I wanted the viewer to feel as though they entered any of those silent spaces that
              punctuate The Act of Killing and feel what it would be like to have to live there as a survivor,
              surrounded by the cacophony—the unstable cacophony of the perpetrators.
              What is it like to have to rebuild a life in the ruin to which they have condemned you? And what is it
              like to have to spend your life there, and what does it do to a human body? Whereas The Act of
              Killing, at the end of every sequence there are these hard cuts to silences I have described, at the
              end of every sequence except in the end the tableaus and the fictional universe of Anwar starts to merge
              … In The Look of Silence, in the sequencing there are very few hard cuts because you are in that
              silent space almost the whole time except when we cut in and out of the boasting and the threatening of
              the perpetrators. So The Look of Silence is almost like the mirror image or the invert of The
              Act of Killing. The Act of Killing is this realm of fantasy that’s interrupted by the silent spaces
              of the dead, and The Look of Silence is the silent space of the dead, occasionally punctuated by
              the boasting and threats of the perpetrators.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              So is it fair to say, then, that it’s like moving from that zero point of politics, crossing a threshold
              to the second film, to the possibility of some moral hope, moral strength, moral courage, recreating the
              possibility of politics. Is that a fair statement?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              It’s maybe a little more hopeful than I would say because when you talk about it this way, the two films
              are really one work, because I think in the first film—to go back to your last question about why it has
              this impact—in the first film, we hear an account of the atrocities from the perspective of the
              perpetrators. So first of all, unlike the fictions that you mentioned, it’s undeniable. And we’re hearing
              it from the very men that have been celebrated as heroes, who therefore should be enjoying their status
              as heroes in their old age, and you see even they—although they’ve escaped justice, they have not escaped
              punishment, and by the end of the film, because of the way Anwar is constructed as a kind of vessel for
              the whole society in the dramaturgy, in the editing of the film, when the moral lie collapses for Anwar,
              the moral lie for Indonesians watching the film, the whole society’s or regime’s moral lie also
              collapses. This is not to say that reality is a lie—the reality is built on that moral lie, so
              therefore it becomes visible for what it is. Then into the space opened by that, where now people cannot
              help but acknowledge that moral lie, into that space comes the second film. And you’re absolutely right,
              that it shows that through Adi’s dignified example, and I would also say in a smaller but also important
              way, especially for relatives of perpetrators who have seen the film in Indonesia, for the daughter who
              apologizes on behalf of her father, that it is a kind of model (Figure 7.7); but because Adi’s project, which is the level of his own community, fails,
              it takes place in this overwhelming, sort of haunted space of silence and fear—because it fails, there’s
              also this appeal about the possibility of politics, where we say, “Ok, this is the kind of discussion we
              ought to be able to have,” and we can’t, and Adi can’t. And it fails. And so what do we now so it
              can succeed? So anyone seeing the film in Indonesia is forced almost to acknowledge this abyss of fear
              and guilt that divides people, but also forced to acknowledge this prison of fear—even if it’s a prison
              of internalized self-censorship—that no longer feels particularly frightening, but manifests itself as
              apathy, because apathy is a way of coping with powerlessness. Be that as it may, it forces people to
              acknowledge that, so anyone seeing the film then has to support a struggle for some kind of truth, reconciliation, and some form of justice. So I would say, the possibility of
              politics is something the second film in particular issues into and takes one forward into the future.
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      FIGURE 7.6 Daughter of perpetrator (in foreground) asks Adi for
      forgiveness in a scene from The Look of Silence. Source: The Look of Silence, Joshua Oppenheimer and Lars
      Skree.
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      FIGURE 7.7 Fantasy scene from The Act of Killing. Source:
      The Act of Killing, Carlos Arango de Montis and Joshua Oppenheimer.
    


    
      
        
        
      

      
        
          	
            
              DC:
            

          

          	
            
              In The Look of Silence there are scenes in which Adi is in conversation with perpetrators who, as
              you say, are constructing their reality through narrative. But then what the films shows is
              something like a truth of the body, where there’s a shudder of recognition, and then the person quickly
              rights himself back to his constructed reality. So you were talking with Richard about “Reality breaking
              through.” Reality is always constructed through narrative. But it’s as if there’s this truth of the body
              that then comes back at certain moments and intervenes.
            

          
        


        
          	
            
              JO:
            

          

          	
            
              I think that’s right. I think both films catalyze, trigger, and document confrontations with the body. So
              through Anwar, I mean he’s performing. I’m not saying at the end when he’s retching, but I’m saying when
              Anwar’s proposing a dramatization—and I use that word instead of reenactment, because “dramatization” is
              about the lies and the fantasies of the present, whereas reenactment would be somehow about illustrating
              the past, which is not what the film is engaged with at all. That’s almost precisely the opposite of what
              the film is dealing with. Anyway, when Anwar is forced to not just envision a fantasy but then to embody
              it, and gradually over the course of the film, the fantasies, the lies, through this confrontation with
              his own performance—while watching it, but also his own experience of performing—mean that over
              the course of the film the lies, the fantasies, these personas no longer somehow protect him from his own
              guilt, which (and I spoke earlier about private morality) maybe that does, when there’s no culture to
              justify it, maybe the last preserve of that private morality is in one’s own body.
            

          
        


        
          	
            
              And I think in The Look of Silence, we’re documenting also these
              confrontations because the perpetrators are forced to attempt to reassert the kind of justification of
              what they’ve done, that they were at ease with when confronting me years earlier, they’re forced to
              assert it defensively in front of Adi and in front of his gentle but very steady gaze—and of course, when
              you’re defending something, you’re aware of the attack … you’re aware of the indictment, otherwise you
              don’t need to defend, and being aware of the indictment opens a crack through which this manifestation of
              disgust, guilt, I think, becomes visible. When Adi proposed to me that he wanted to confront the
              perpetrators and why—that he thought somehow he would find peace with his neighbors and that would
              allow his family to live in peace—I thought that we would fail to get that, because I had spent five
              years working with Anwar and at the end of that process we never got to that. At the end of five years,
              we never got to a conscious, verbal acknowledgment of what he did was wrong, which is what Adi
              would need to be able to forgive. Even in the uncut version of The Act of Killing, when Anwar is
              retching he’s still saying my conscience told me they had to be killed. So he’s still trying to repeat
              the lie, it’s just no longer protecting him from his own feelings … I guess I intuited, being asked to
              take moral responsibility by Adi would open the kind of fissure in their performance, where the body
              would slip through and the guilt would slip through, and if I could film their reactions sensitively
              enough and precisely enough, I would be able to show the shame and the guilt …
            

          
        


        
          	
            
              DC:
            

          

          	
            
              In a previous interview which Richard and I read, you talk about this inevitable or inescapable gap
              between the narrative or mediated construction of the self and some more primary experience of the self.
              Jacques Lacan, for example, speaks about the mirror stage and that at a certain point we have a primary
              experience of reality but then, after that, our experience of ourselves is always mediated through
              narratives and images. I’m wondering about the way in which you use radical ruptures and the
              affective dimension of your films to point to that inescapable gap, and also perhaps to reorganize
              that relationship between an array of fantasy selves and some more primary experience (not only for
              perpetrators, but for all of us).
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Lacan is difficult enough to read that I don’t feel confident in talking about these thoughts in terms of
              Lacan, but I do think that what we’re talking about is related to what I said earlier about it’s not that
              there’s this stable reservoir of guilt and then there’s a kind of sugar-coating. That’s a very simple
              metaphor, but the truth is that there’s this unspeakable primal kind of horror or mystery that fuels a
              kind of inevitable transmogrification of the myths and the representations and the performances that make
              us what we are. And I think the role of cinema, for me—and certainly what I try to do in my filmmaking—is
              to create these kinds of confrontations with that mystery …
            

          
        


        
          	
            
              I know the word that Lacan would use here is “Real,” but because I am so uncertain as to whether I’m
              using that term correctly I’ll just say something erupts through the tissue of the images between the
              scenes, and of course that’s why there’s no narration, there’s not my narrative of how I went through
              this, because that is very often about containing those ruptures … and distracting one’s attention
              from them. Because they’re always there—even in the nightly news, they’re there. Right? If one turns off
              the sound and just looks at the kind of strange … It’s there, it’s just
              that we’re being distracted from it. It’s there always. It’s there now. I mean … the very fact that we
              exist, that there’s something rather than nothing, this profound mystery … Like what the hell is this? I
              spend all my days trying to think about that. Every time I walk to the movie theater, I’m sitting there …
              I feel the great tragedy of my existence, because it also gives me my fear of death. The great tragedy of
              my existence is that I cannot feel that strange kind of almost electrically pulsing mystery of the
              presence of anything in front of my eyes all the time, and I’m trying to always get back to it.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              But that’s the poetic genius of your work, because you do have access and you can make us
              experience it.
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Maybe when I’m editing … because I was thinking about the experience of editing The Look of
              Silence, but also both my films, you know, instantly. People sometimes ask, “Couldn’t you consider
              using a score, or couldn’t you consider making the film this way, or couldn’t you consider the film
              doing” I couldn’t, because if I make a wrong turn in the editing, it feels like a knife in the stomach.
              It just, as you watch it, you go “No.” I’m not saying there aren’t moments when I become blind, and
              therefore I think that this doesn’t work in the overall structure. But if I have a cut that’s too easy,
              when that mystery should be all around us, it feels just simply wrong. I can’t do it. I’m
              incapable of doing it. And I wonder whether this ability to find that mystery, if I succeed in
              that—and I take that as a compliment, but I’m not sure—I wonder if it has to do with the fact that these
              decisions are, as my mentor, Dusan Makavejev told me, they are like decisions of all your senses:
              your tastes, your feeling, your ears, your stomach, your smell … I’m working in a space that’s not about
              words.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              Okay, I’m going to nudge you a little bit on that one. Because you refer to editing, and you seem to give
              pride of position to affect, the gut reality that eludes articulation—it’s a presence that you’re
              molding. And yet, these editorial decisions have to be made. So what about the relationship between
              affect and narrative: which one controls? Listening to what you just said, it sounds as if affect is
              driving what feels right, and yet, we have a film, for example, in The Act of Killing, where
              Anwar’s scene at the end plays a profound narrative role—you’re narrating what comes as close as
              the film will come to a kind of moment of redemptive possibility, of acknowledgement, at least from the
              body, at least unconsciously … But it’s a narrative choice, isn’t it? For us to read everything that went
              before as leading to that scene. That’s a narrative choice, no?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              I think the question about the meaning of Anwar’s scene at the end, or what it does for people
              narratively, is very much about the viewer. I think in the uncut The Act of Killing, that scene
              where Anwar butchers the teddy bear sort of places him in a space psychologically that’s beyond repair.
              And we know it as we go into the final downward spiral. For me, I think at the end, a man totally
              destroyed, we see this degree zero of the human body in its relationship to politics and violence … and
              it’s the possibility of redemption therefore in a precise way, because it suggests that if all of
              us, or even Anwar, knows that this is wrong then surely we ought to construct a society where we practice
              empathy, we practice doubt, particularly vis-à-vis the stories told by authority, which would incite us
              to commit violence and therefore should be able to live a way where
              this kind of violence, which should be unthinkable, actually becomes unimaginable. And that, of course,
              taking up that project, questioning its possibilities in the context of impunity, is then, in a way, the
              political project of the second film, right? So, this is a kind of aside, because I think some people who
              have seen the shorter version of the film really expect redemption at the end and they therefore see,
              “Well Anwar is starting to be redeemed,” and I would say that this is an image of a man destroyed, not
              redeemed.
            

          
        


        
          	
            
              But, leaving that aside, I think the question of narrative and affect in editing, at best in the
              experience of editing, go hand in hand: they’re one thing. Because to feel the beautiful cut is to be at
              the place where you understand, and not just intellectually but in your body, in your sense of what it
              would be like to be in that space. You understand everything I, or my characters, understand by that
              point in the shooting.
            

          
        


        
          	
            
              So if you think that you’re not telling a story to somebody but you’re translating an experience
              of shooting and the first part of the editing, where you’re also kind of working your way through the
              layers of material and meaning—you’re still exploring, you’re still excavating the meaning that you found
              in the shooting—if you think about that period where you’re constructing the film as a kind of
              translation, a kind of physical, embodied knowledge, an insight that you develop while shooting the film,
              for somebody who has no knowledge of this place or this story, then what you are doing is trying to bring
              people who are just like you—you have to assume that they’re just like you, you can’t make films for
              others who are different. I mean you can, it’s a journalistic documentary, but I can’t, I have to assume
              my viewers everywhere in the world are just like me, and yet they know nothing of this situation—and then
              I have to bring them to a place where they’re able to feel those things, otherwise the sequence motivated
              by affect won’t feel right.
            

          
        


        
          	
            
              Now, I’m not entirely being honest if I say there’s no tension between these two processes. I think that
              it’s one of the reasons why I work with an editor. It’s because I’m working with very experienced
              editors, and I think Niels Pagh Andersen is one of the great editors in the history of cinema, but I also
              think he’s very experienced in the construction of narrative. He’s done this dozen and dozens and dozens
              of times, whereas I’ve only done this twice. So what do I know? There is a kind of intellectual division
              of labor, artistic division of labor, where he’s also looking out for that. But we’re doing everything
              together—it’s the interesting thing about our process: we’re in the editing room from the first day to
              the last day of editing, all day together, and it’s not because I’m monitoring him or I don’t trust him.
              It’s because we’re doing something together that neither of us could do on our own. And it’s a different
              thing from what we can do on our own. It’s a kind of dance that we have. And editing The Look of
              Silence was very interesting because it was while we were still releasing The Act of Killing
              and we had just finished The Act of Killing and we already understood what it meant as a work. So
              we started editing The Look of Silence in the most strange way: we put down the first shot, then
              the second shot, then the third shot and we built the opening, and I don’t think we changed a single
              frame in the opening. And that’s not how you should normally edit a film—it’s not how we edited The
              Act of Killing at all, but it was like we were dancing partners who
              really knew how to dance together at that point.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              I think people have this urgency to get narrative closure, and so you’re fighting that, it seems to me,
              in what you’re describing as a kind of false closure regarding the perception of Anwar’s “redemption” at
              the end of The Act of Killing. And yet, at the same time, we need to feel as if we’re being held
              in some kind of unified structure.
            

          
        


        
          	
            
              JO:
            

          

          	
            
              I think you’re right … I feel like the reason I do what I do is to explore some of the most basic
              mysteries of what it means to be human. I mean I said I’m sitting here trying to think about the strange
              mystery of the fact that any of this exists. When I get my driver’s license renewed, I’m thinking, “Here
              I am, engaging with this enormous bureaucracy, thousands of strangers are working together on the basis
              of some multiple, interlocking fictions to get this piece of processed hydrocarbon with recognizably my
              image printed on it that will allow me to drive a car.”
            

          
        


        
          	
            
              It’s like [the German philosopher Arthur Schopenhauer’s] “world as will and representation.” When you
              think of the world as just pure will, everything becomes—every object, every process, every
              project—becomes a fiction. It’s just pure flux and flow, and we are all part of the same thing. I’m
              trying to encounter this mystery, certainly in my daily life and in my film work, and then I’m trying to
              make that available for you and to immerse you in that, so I’m of course suspicious of any move in the
              editing and it feels false to me, it feels false to the whole motivation that led me to make the film if
              I make a move that feels like I’m explaining or closing. The sections of The Look of Silence that
              are most were difficult for me—and same in The Act of Killing—are the sections where I’m just
              setting things up so people can appreciate what comes next. Like there’s a sequence where in The Look
              of Silence we’re in the classroom, with the kid, Igbal, Adi’s son is in class, and being taught
              propaganda. And Adi’s telling him that this is a lie. I know it’s a powerful moment for people, but it is
              also one of the most explanatory and clear moves that I make, and I do it because I need to get past that
              so we can start the film really. And so I have this skepticism—this almost physical revulsion—to closure.
            

          
        


        
          	
            
              But one way you can make the audience feel held, as you put it, and safe at least in terms of not lost,
              without giving them closure, and what Niels [Andersen] would call “overtelling,” one way of doing that is
              to just make sure that the viewer as rarely as possible is behind you. It’s great when the viewer is
              ahead, expecting something, hoping for something, so that they’re awaiting every image with anticipation.
              And in non-fiction film it’s almost unavoidable that there are moments when the viewer is behind because
              you don’t have exactly the moment you need in a conversation to explain something. It’s very rare that
              that’s a good thing, that the viewer’s behind. And in fiction, you’ll know at once it’s obnoxious when
              you’re behind, as a strategy, because you feel like the filmmaker knows the story, the filmmaker can put
              whatever she wants here, so why doesn’t she bring me? It’s like a false suspense—what’s going to happen
              next, what’s going on? It’s like, well, just tell me what’s going on so I can actually read the situation
              because cinema is not about plot, it’s about all of these embodied experiences.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              But, following up your reference to Schopenhauer [The World As Will And Representation], the
              trouble I have with that—like the trouble one might have with Buddhism without compassion or Deleuzian
              immanence without a moral vision—is that you have a moral vision. It isn’t just one thing after
              another. When we experience your films, we are anchored in your moral vision. So the affective rupture
              isn’t the thing in itself for you, right? The narrative has to orchestrate, or constellate, that rupture
              so that it’s consistent with this gut sense of justice, the sense that something needs to be corrected
              here, no?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              You’re right—about me, about my instincts. And maybe why I moved from philosophy as a kind of
              hobby—because it was never a major or a real field of study—but moved from that into filmmaking was I
              couldn’t find a suitable metaphysical basis for the moral anguish that motivates all of my work. People
              say your work is angry.
            

          
        


        
          	
            
              DC:
            

          

          	
            
              Angry?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Yeah, that there’s an anger to it, to me. And I think they’re right that there’s a kind of vision of
              something that’s utterly corrupt, and I hope and I trust that if we would just recognize the kind of
              fundamental mystery that actually unites us, everybody would know that it’s corrupt. I think you’re
              right, there’s a contradiction there. You’re more learned in this than I, so if you can give me a little
              basis for why I …
            

          
        


        
          	
            
              RS:
            

          

          	
            
              You have it. You have the vision that’s orchestrating the affect. So that’s another way of putting my
              question: Who’s in charge of the image? Is the narrative organizing? You’re answer, initially,
              was: “Well the affect is what’s driving my gut.” But this vision—something to do with justice—ought not
              to be underestimated, no?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              That’s what I meant when I said there’s this driving anger or outrage. Right? There’s this kind of sense
              of …
            

          
        


        
          	
            
              RS:
            

          

          	
            
              It’s an ethically inflected aesthetic.
            

          
        


        
          	
            
              JO:
            

          

          	
            
              It is … This is very interesting … I see cinema and the purpose of cinema, and the purpose of art in
              general perhaps, is holding up a mirror, where we confront aspects of ourselves that we recognize
              immediately as true, but we’ve been too afraid to talk about. And they can be difficult to talk about
              because they implicate us, we feel guilty if we think about them. The things we see in that mirror of art
              and cinema can be too frightening to talk about because we’re actually threatened and intimidated into
              ignoring them. Could be because we feel powerless in the face of them and that’s shameful. And it could
              also be that there’s simply this enduring mystery about what we are that we encounter, that I have a
              feeling the purpose of cinema is to force, invite, control the audience into confronting some fundamental
              truth that viewers already know. They already know. It’s the shock of the familiar, not the shock of the
              new.
            

          
        


        
          	
            
              Maybe journalism is the shock of the new, but I’m trying to provoke this show of the familiar, of the
              uncanny almost. But that moment of truth, I believe—and I don’t have a philosophical argument for
              why this is so—but I believe that encounter with the truth has to embody a moral truth too. Otherwise,
              it’s a moral lie. This is not an argument that cinema should always be serious and didactic. On the
              contrary, it implies that cinema must be entertaining, at least in the sense that it must be
              absorbing, because it has a run time, a duration, a beginning, a middle, and an end, and if you
              want to involve the viewer in looking in that mirror and contemplating
              what she is seeing in the mirror over the course of the runtime of the film, you have to absorb them. So
              this is not an argument against entertainment, it’s an argument against escapism. There’s a basic sense
              here that an escapist fantasy might be effective—it might be an effective story, but it’s not a
              good story in the sense that it’s a moral lie.
            

          
        


        
          	
            
              DC:
            

          

          	
            
              It’s interesting because when you talk about the way in which film intoxicates Anwar, and then they go
              and kill, it’s almost like you’re trying to absorb, then actually open and fragment rather than
              intoxicate, but you don’t want to just leave the viewer cold, you want to absorb, but then not seduce …
            

          
        


        
          	
            
              RS:
            

          

          	
            
              Perhaps that’s the difference between spectacle and non-spectacle …
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Yeah, but implicit in my approach is the sense that the intoxication itself—Anwar’s own intoxication with
              cinema, all the perpetrators and their own intoxication with their own fictions, fantasies, lies—that
              this is the reality of contemporary Indonesia. So one has to start by making a film about that
              intoxication, and for the viewer to understand that, they have to be drawn into feeling what it’s like
              and to understanding its emotional currents, it’s eddies and flows, that also lead to this kind of
              transmutation, from one fantasy, one lie into another that might contradict the previous, and to yet
              another … I mean there’s an obvious contradiction between Anwar at the waterfall receiving a medal from
              his own victims, people he’s killed, who are now in heaven, and Anwar butchering the teddy bear. These
              are contradictory fantasies, so there’s no consistency. So the viewer needs to ride the rapids and see
              where it takes them from one fantasy to another. It’s a kind of bumpy, crazy ride.
            

          
        


        
          	
            
              So I certainly don’t want to just invite the viewer to enjoy and to be seduced by the spectacle of
              Anwar’s fantasy, but at the same time, I could have approached the film from a much more Brechtian
              perspective and, for example, had Anwar—well I actually think Brecht, even though he would interrupt his
              fictions with these moments of alienation, I think that they were also seductive—but, for example, the
              waterfall scene could have been filmed like a cheap, Southeast Asian karaoke video where we would have a
              distance on it. We’d be sneering at Anwar. But as I said earlier, it was important for me that the viewer
              be absorbed by and drawn into the beauty and horror of Anwar’s dramatizations, so that the waterfall
              scene is of course kitsch, but it is also hopefully, undeniably majestic, and the viewer has her breath
              taken by that.
            

          
        


        
          	
            
              DC:
            

          

          	
            
              One thing that struck both of us about your films is that in The Look of Silence there’s such
              empathy and such intimacy—and you’d expect that with a survivor—but it is there in The Act of
              Killing as well. It’s almost love. And I just wanted you to reflect on the role that intimacy—and
              love—plays in the work that the films are doing in creating some possibility of justice, or rupture in
              the viewer.
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Well, for the whole project of both films having the viewer feel the physical consequences of guilt and
              the physical consequences of a politics built on fear and impunity, and in the second film, for the
              viewer to feel what does it do to human beings to have to live half a century in fear and silence—we
              have to feel with the people in the film.
            

          
        


        
          	
            
              So in The Act of Killing I’m inviting the viewer to become very intimate with Anwar through my
              intimacy with him, and because I don’t believe we can understand human beings from a distance and I think
              the role of an artist, and the role certainly of a filmmaker, is not to
              be a court. Our job is not to assemble facts and lay out the details of crimes and then either condemn or
              exonerate. That’s not our role, and in fact, I think often human rights documentaries unfortunately often
              create this illusion. That’s something that unfortunately many human rights documentaries do:
              creating a false sense that we have dealt with this. Well that may be how a court may deal with it, as
              part of a mechanism of justice, but art and film should bring us to place of understanding. And that
              doesn’t mean sympathy and that doesn’t mean excuse—it means empathy. So I take as a starting point that
              if I have a man who killed a thousand people who were unarmed, not in the context of a war, that this is
              obviously wrong. And there is a kind of moral outrage and a distance at the same time as there’s intimacy
              in the film.
            

          
        


        
          	
            
              In The Act of Killing with some distance—especially in the first two-thirds of the film—we watch
              with horror the evolving dramatization that Anwar and his friends are putting together. I take it for
              granted that my viewers will understand that what they’ve done forty-five years ago was wrong, and if
              they can’t see that then there’s something wrong with the viewer. But I take it also as axiomatic that if
              we want to have any hope and understanding of how human beings do this, but more importantly—because
              that’s not really what The Act of Killing is about—how as human beings we live with the
              devastating guilt that comes with doing this to each other (and how in fact we avoid feeling that
              devastating guilt) and the terrible, distorting, corrupting consequences of that very human avoidance of
              guilt, motivated in part by the fact that every perpetrator is a human being and therefore is haunted by
              what they’ve done, just as you or I would be if we’d done that. If we want to understand that, and
              therefore have any chance of righting our moral compass so we can find the way of addressing these
              things, we need to feel that as a human experience—and that involves understanding, not in the sense of
              exculpation or excusing, but in the sense of feeling a true sense of empathy.
            

          
        


        
          	
            
              So through my closeness with Anwar, viewers are invited to get very close to him too, and empathize, not
              sympathize, but empathize. And, ultimately, for viewers inside Indonesia to ask very important questions
              about, “Okay, what is this society that we’re all a part of?” And for viewers abroad to ask: “How are we
              all closer to perpetrators than we’d like to think?”
            

          
        


        
          	
            
              DC:
            

          

          	
            
              And how are we complicit?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Yes, exactly, that precisely, how we are complicit? And in The Look of Silence, there’s a kind of
              paradox where one might expect that I would film ten—three, four five ten—families to show, so that the
              viewer could sort of understand and extract a general sense of what are the victims’ and survivors’
              experiences of this genocide. But that of course would be an abstraction, and that would therefore be
              from a distance. And I realize that actually, no, my task is to make you feel like you are Adi, or your
              brother is Adi, and Adi’s parents are your parents, your grandparents, Adi’s children are your children,
              and what would it be like to be this family?
            

          
        


        
          	
            
              So, paradoxically, by going very, very close, and by honing in almost microscopically on one family, I
              hope the film becomes much bigger and universal, because it becomes about all of us. So in that sense, I
              think this principle of empathy and intimacy and indeed love, because I love Anwar—it’s a complicated kind of love, of course, and I think Anwar actually loves me, and it’s a
              complicated kind of love—but this principle of empathy and intimacy and even love is what makes these two
              films not a kind of journalistic window onto a far-off country that people knew nothing about before they
              saw it. And I’m quite sure if that’s what the films were, no one would care. People would see them and
              they’d say, “That’s terrible what happened there, I didn’t know about that. But, of course, there’s also
              ISIS, and there was a virtual world war in the Congo just ten years ago. Why should we care about this
              now?” That intimacy, that love, that closeness is what makes these films not windows onto a far
              off place, but mirrors in which we see ourselves.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              So when modeling this relationship that’s so palpable in both films, this intimacy, this love, is it fair
              to say that that’s maybe part of the vision of justice that we talked about earlier?
            

          
        


        
          	
            
              JO:
            

          

          	
            
              Yes, I think so. That’s a beautifully made point. I haven’t said that or thought that before. But
              certainly, if every perpetrator of every act of evil in our history has been a human being like us—and
              I’m reminded of Primo Levi’s wonderful comment that there may be monsters among us, but there are too few
              to worry about4—if
              every perpetrator in our history is a human being like us, at first that’s a terrifying thought because
              it means, well then maybe we could be those, we could do that too. And while all of us would hope that if
              we grew up in Anwar Congo’s family in 1950s Indonesia, that come 1965, we would make different decisions,
              we all know that we are extremely lucky never to have to find out.
            

          
        


        
          	
            
              So at first it’s a terrifying truth that every perpetrator is human, but it’s also the only
              hopeful understanding of political evil. It’s the only hopeful poise through which we can view these
              kinds of events. Because if there are just bad guys among us, which is unfortunately the story that
              almost all of our media tells us again and again and again, what our politicians tell us—it was the folly
              of the Blair years in Britain, for example, and certainly the Bush years in the US, to divide the world,
              to put good guys against bad guys—forget Blair and Bush, it’s been the folly of our politics forever.
              It’s the fundamental escapist fantasy that serves mainly to exculpate ourselves. But if that’s the case,
              if that were true, then all we could do is identify the bad guys, neutralize them, by either imprisoning
              them or killing them or somehow fundamentally disempowering them and monitoring them. And then we of
              course start doing exactly the same thing that those bad guys are supposed to have done.
            

          
        


        
          	
            
              The hopeful response, to answer your question, I mean the only hopeful understanding, is that everybody
              who has ever done this is human and, therefore, we ought to be able to come up with ways of living
              together where we empathize with each other more deeply. And maybe yes, the empathy through which I try
              to make my films can be a kind of model, or a hint at that for viewers, that we can empathize with each
              other more deeply, that we can practice the widest possible human empathy, which is the only way to
              achieve the widest possible human dignity. And also—and I think these two things are slightly
              distinct—encourage a collective discussion that fosters the questioning of authority. Our education
              systems everywhere in the world, to differing degrees, are about teaching our children to respect
              authority and not to think. But actually that’s dangerous. We ought to be teaching our children to
              question everything that we’re taught.
            

          
        

      
    


    
      EPILOGUE
    


    
      Our conversation ended there, and we exchanged farewells. Having moved toward the door of the cafe, Joshua
      suddenly turned around and walked back to say this:
    


    
      
        
        
      

      
        
          	
            
              JO:
            

          

          	
            
              And if you have thoughts about where comes our morality, I would love to know.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              I think you told us. It’s in the relationship. This is an ethical phenomenology, as we see in [French
              philosopher Emmanuel] Levinas’s work (Levinas 1969, 1989): “Your face is my responsibility.”
            

          
        


        
          	
            
              JO:
            

          

          	
            
              So it’s our mutual connectedness.
            

          
        


        
          	
            
              RS:
            

          

          	
            
              Yes.
            

          
        

      
    


    
       
    


    
      With a smile, Joshua nodded, turned, and walked back into “the strange, almost electrically pulsing mystery” of
      the present.
    

  


  
    
      CHAPTER EIGHT
    


    [image: Image]


    
      Legal Profession
    


    
      Beaten Black and Blue—Lessons from Watching
      the Rodney King Case
    


    
      CHRISTIAN DELAGE
    


    
      On February 26, 2012, Trayvon Martin, a seventeen-year-old unarmed African-American walking through a gated
      community in Sanford, Florida, was fatally shot by a neighborhood watch volunteer who found his behavior
      suspicious. The police detained and questioned the gunman, George Zimmerman, but released him without charges.
      Trayvon’s parents considered the shooting a racist act that the police refused to acknowledge as such. Their
      campaign to have Zimmerman brought to justice gathered enough steam to have him charged with second-degree murder
      on April 11. The trial started a year later in Sanford and ended on July 13, 2013, with the jury finding
      Zimmerman not guilty, accepting his claim that he was acting in self-defense. In Florida and many other states,
      “stand-your-ground” laws authorize people to use force to defend themselves against real or perceived
      threats.1 The acquittal
      sparked a public outcry that was widely covered in the media. Without commenting on the jury’s decision,
      President Obama made a very explicit statement on racism past and present in the United States:
    


    
      You know, when Trayvon Martin was first shot I said that this could have been my son. Another way of saying that
      is Trayvon Martin could have been me thirty-five years ago. And when you think about why, in the African-American
      community at least, there’s a lot of pain around what happened here, I think it’s important to recognize that the
      African-American community is looking at this issue through a set of experiences and a history that doesn’t go
      away. (“Remarks by the President on Trayvon Martin,” The White House, James S. Brady Press Briefing Room, July
      19, 2013.)
    


    
      It did not take long for that history to repeat itself. On August 9, 2014, Michael Brown, an eighteen-year-old
      African-American, was fatally shot by Darren Wilson, a white police officer, in Ferguson, Missouri. Three months
      later, a St. Louis County grand jury decided not to indict Wilson. Then came the deaths of Kajieme Powell, Ezell
      Ford, John Crawford III, and Eric Garner. All were killed by police officers.
    


    
      In most of the cases, images were filmed by surveillance cameras (John Crawford III) or cellphones showing the
      shooting itself (Kajieme Powell) or the immediate aftermath (Trayvon Martin’s uncle walking up to his nephew’s
      bloody body and being pushed away by a police officer as the witness’s growing anger can be heard in the
      background). These images—which had gone viral on social networks and been
      regularly featured on network television—left viewers aghast at the fatal chain of events. Nevertheless, the
      images have not modified the course of justice.
    


    
      It is often said that we are now living in a society dominated by the instant dissemination and immediate power
      of images. But in fact, like other documentary sources or incriminating evidence that historians or judges use,
      pictures often acquire meaning based on a process of comparison with other documents in an effort to establish
      the truth. This raises important questions, such as what evidentiary parameters will regulate the parties’ use of
      such images in court, and after analyzing the video’s content, can the court exercise adequate control over its
      effects on viewers (i.e., members of the jury)? Moreover, if police departments mandate body-worn cameras, would
      such routine visual monitoring of a police officer’s behavior in the performance of his duties help to change his
      ingrained perception that African-Americans are (more than others) a potential threat to his and the community’s
      safety? That perception should be countered by standard police operating procedures, but such systems of control
      and monitoring currently appear to be inadequate.
    


    
      To give this tragic chain of events some historical background, thereby questioning a picture’s ability to
      provide decisive objective proof, it would be helpful to look back at the first major case in which video
      evidence, and visual jurisprudence more generally, was crucial in determining the outcome.2
    


    
      If ever a court case shook up the American legal system, it was the 1992 state criminal trial of the four Los
      Angeles police officers serendipitously captured on videotape in the act of ferociously beating an
      African-American motorist named Rodney King. The officers’ initial acquittal triggered unprecedented social and
      political upheaval, first in Los Angeles, where some of the most violent riots ever seen in the United States
      erupted, then across the nation, provoking direct presidential commentary on the case. Indeed, if the violent
      arrest of a speeding motorist upgraded a local news item to global status, this was due to the unprecedented
      media exposure of events surrounding his arrest. The notoriety of this case highlights not only serious ethical
      lapses in the Los Angeles Police Department (LAPD) practices, but also the jarring impact of new visual
      technologies operating within the legal system. Indeed, the violence inflicted on King acted as the catalyst
      precisely because it was but one chapter in an ongoing history of racial animus against African-American
      citizens, only this time it could not be concealed beneath internal investigations and invalidation of
      African-American’s testimony.
    


    
      By 2016, at the time this chapter was written, the combination of persistent and systematic police violence
      against African-Americans, with its now regular exposure through mobile phone technology, had reached an apex in
      the “Black Lives Matter” campaign (Keeanga-Yamahtta 2016), born of frustration that even apparently
      incontrovertible evidence of abuse was not sufficient to ensure that the legal system protected the rights of
      black Americans.
    


    
      What the King case made plain was the difficulty that the law had adjusting to this new technological environment
      in its search for truth and justice inside the courtroom and in society at large. When lawyers and judges are not
      familiar with the polysemy of the image, the truth-testing process of adversarial justice can find itself in
      great difficulty. This is what the public saw in the criminal case against the officers who beat Rodney King. The
      trial depended a lot on visual evidence. Certainly for the prosecutor, who repeatedly told the jurors in his
      summation, “You have the videotape. Watch it, ladies and gentlemen. What more do we need?” And watch it they did.
      But did each member of the jury see the same things? And how did the efforts of the defense
      to cast them as spectators in a very particular kind of drama shape their understandings?
    


    
      THE ROUTINE
    


    
      At first glance, the description of a car traveling too fast at night on one of the urban Los Angeles freeways
      was nothing but routine for Tim and Melanie Singer, two officers of the California Highway Patrol (CHP). The fact
      that the driver failed to stop when summoned, while also not unusual, aggravated the offense. On the evening of
      March 3, 1991, Rodney King was driving, without a specific destination, on Interstate 210 (the Foothill Freeway)
      in the San Fernando Valley of Los Angeles. He was travelling west, with two friends, Bryant Allen and Freddie
      Helms, after having watched a baseball game together on television. “After ten, eleven PM in LA,” he would
      recount later:
    


    
      the highways are usually more open, and the flow of traffic easily gets into the high seventies to eighties.
      Trouble is, after a few miles at that speed, ninety starts to feel like eighty, and I must have been in the
      passing lane where cars hit those speeds pretty easily. All of sudden, a California Highway Patrol (CHP) officer,
      Melanie Singer, started chasing me because she said she clocked me going 115 mph on the Foothill Freeway and 80
      mph on city Streets. Singer wasn’t the only one after me. The L.A. police were on my tail too. (King 2012)
    


    
      The chase lasted a good fifteen minutes, and King was eventually blocked by a truck that forced him to stop the
      vehicle.
    


    
      King’s initial failure upon being stopped by police to comply with their command to get out of his car and lie
      prone on the pavement may have been understandable. King knew that a new criminal charge would put him back in
      prison for violating parole for a grocery robbery in Monterey Park two years earlier, for which he had served a
      one-year prison sentence. Unemployed, he was scheduled to show up the following Monday at a labor office. The
      LAPD, however, was unaware of these circumstances at the time of his arrest for speeding.
    


    
      Allen and Helms immediately obeyed the officers’ orders to get out of the car and lie down on their bellies, but
      King was slower and acting erratically. Surprised by his unusual behavior, and fearing he might have a weapon,
      Melanie Singer approached him with her gun drawn. At that point, Sergeant Koon stepped in between them and
      tasered King twice, sending 100,000 volts of electricity through his body each time.3
    


    
      An independent investigating commission described the arrest’s aftermath in a report written four months later,
      but before the first judicial investigation:
    


    
      King is on the ground. He rose and moved toward Powell. Solano termed it a “lunge,” and said it was in the
      direction of Koon. It is not possible to tell from the videotape if King’s movement is intended as an attack or
      simply an effort to get away. Taser wires can be seen coming from King’s body. As King moved forward, Powell
      struck King with his baton. The blow hit King several additional times with his baton. The videotape shows
      Briseno moving in to try to stop Powell from swinging, and Powell then backing up. Koon reportedly yelled “that’s
      enough.” King then rose to his knees; Powell and Wind continued to hit King with their batons while he was on the
      ground. King was struck again and again, [and] apparently continued to try to get up …
      Finally, after fifty-six baton blows and six kicks, five or six officers swarmed in and placed King in both
      handcuffs and cordcuffs restraining his arms and legs. King was dragged on his stomach to the side of the road to
      await arrival of a rescue ambulance.4
    


    
      The investigators were referring to a video showing in detail the blows King received. An apartment building
      stands just opposite the parking lot where his car had been pulled over. Wanting to see what all the commotion
      was about, a resident, George Holliday, had stepped out onto his balcony. Seeing what was happening a bit farther
      away, Holliday went back inside to get a Sony Handycam camera he had just received as a gift and started filming
      the scene shortly after the arrest began. Sony amateur video cameras were considered the best in the world at the
      time. The electronics company had started selling them to the general public at affordable prices in the
      mid-1980s. For the first time, the audiovisual recording of brutality at the hands of the LAPD might qualify as
      apparently irrefutable evidence in a court of law.
    


    
      Did the police officers subduing King abide by the rules they were supposed to follow in such a situation, that
      is, when they consider a suspect’s behavior threatening during a traffic stop? In fact, there was a pattern of
      LAPD mistreatment of African-Americans. Representatives of California’s African-American and Latino community
      organizations denounced it on a regular basis, but the police hierarchy never condemned or publicly called for an
      end to the use of unreasonable force. In some cases, ordinary, habitual, almost internalized racism seems to be a
      normal part of routine freeway stops.5
    


    
      Police indifference is obvious in the conversations recorded between Officers Koon and Powell and the watch
      commander on the night of March 3, 1991:
    


    
      
        
        
      

      
        
          	
            
              12:56 a.m.
            

          

          	
            
              From Sgt. Stacy C. Koon to Foothill watch commander’s office: “…You just had a big time use of force …
              tased and beat the suspect of CHP pursuit, Big Time.”
            

          
        


        
          	
            
              12:57 a.m.
            

          

          	
            
              From watch commander’s office to Koon: “Oh well … I’m sure the lizard didn’t deserve it … Ha, ha. I’ll
              let them know O.K.”
            

          
        


        
          	
            
              1:11 a.m.
            

          

          	
            
              From Koon to watch commander’s office: “ … I’m gonna drop by the station for a fresh taser and darts …
              please have desk have one ready.’
            

          
        


        
          	
            
              1:11 a.m.
            

          

          	
            
              From watch commander’s office to Koon: “Okey doke on the ACC desk … You want extra darts??? It’s got
              two.”
            

          
        


        
          	
            
              1:12 a.m.
            

          

          	
            
              From Powell and Wind to the foot patrol officer: “… ooops.”
            

          
        


        
          	
            
              1:12 a.m.
            

          

          	
            
              From the foot patrol to Powell and Wind: “oops, what?”
            

          
        


        
          	
            
              1:13 a.m.
            

          

          	
            
              From Powell and Wind to the foot patrol: “I haven’t beaten anyone this bad in a long time.”
            

          
        


        
          	
            
              1:15 a.m.
            

          

          	
            
              From the foot patrol to Powell and Winds: “Oh not again … Why for you do that … I thought you agreed
              to chill out for awhile ….What did he do?”
            

          
        


        
          	
            
              1:16 a.m.
            

          

          	
            
              From Powell and Wind to the foot patrol: “I think he was Dusted …many broken bones later … After the
              pursuit …”
            

          
        


        
          	
            
              1:17 a.m.
            

          

          	
            
              From the foot patrol to Powell and Wind: “What pursuit?” (Linder 2001)
            

          
        

      
    


    
      Police brutality seems to have been discussed internally: the watch commander complains that Powell and Winds are
      at it again after promising to “chill.” They refer to the individual stopped as a “lizard,” and to their
      encounter with him as a scene out of Gorillas in the Mist (1988),
      reflecting a form of dehumanization deeply rooted in American racism. At the same time, the exchange attests to a
      kind of tacit permission or consent from the upper ranks, so much is the violence cloaked in the ordinary daily
      routine of a traffic stop.
    


    
      What do the rules say about these circumstances? The LAPD’s Use of Force Policy provides that: “While the use of
      reasonable physical force may be necessary in situations which cannot be otherwise controlled, force may not be
      resorted to unless other reasonable alternatives have been exhausted or would clearly be ineffective under the
      particular circumstances. Officers are permitted to use whatever force that is reasonable and necessary to
      protect others or themselves from bodily harm.”6
    


    
      For the investigating commission, there is no doubt: Holliday’s video helped not only to reconstruct King’s
      arrest, but also to focus attention on the need to better control police behavior: “The videotaped beating of
      Rodney G. King … galvanized public demand for evaluation and reform of police procedure involving the use of
      force.”7
    


    
      PROOF BY THE IMAGE
    


    
      A famous precedent occurred in 1963, when Dallas clothing manufacturer Abraham Zapruder filmed President
      Kennedy’s motorcade driving through Dealey Plaza with his 8mm camera (Motyl 1998; Zavada 1998). The legal and
      media impact of this 26.7-seconds-long footage documenting Kennedy’s assassination is well known. Less well
      known, though of great interest when comparing it to Holliday’s video, is that the first public use of Zapruder’s
      footage, which had already been viewed by the Secret Service, the FBI, and the White House, consisted of several
      black and white frames published by Life magazine and, later, Time.8 From the beginning of its investigation, the Warren
      Commission deemed the original positive print of the Zapruder film to be of the best possible quality, but also
      requested a reenactment not of the murder itself, but of its filming with Zapruder’s camera on Dealey Plaza. The
      goal was to check the filming conditions to ensure they were adequate, which was unnecessary in the King case, as
      Holliday was in his apartment.9
    


    
      There are nonetheless three notable differences. On the one hand, Zapruder’s Bell & Howell camera left him
      little time for filming. On the other, he had prepared for the film and chosen the location: a turn at a right
      angle. Zapruder recorded the assassination because he was well, though unexpectedly, positioned. But he could not
      be sure of what he had recorded until after the film was developed. In contrast, Holliday’s video camcorder could
      run for several minutes and the images it recorded could be viewed immediately afterwards. (Of course, the
      protagonists were unaware of being filmed and behaved as if no third party were present.) However, Holliday
      lacked experience in filming and mishandled the camera: the zoom increases distant vibrations, while the site,
      though lit by the helicopters’ spotlights, is left in semi-darkness. So, because the video does not record the
      full event, and because the brightness is low, the images are hard to make out.
    


    
      After the police refused to take the videotape into consideration, the day after King’s arrest Holliday brought
      it to local television station KTLA, which gave it to the LAPD—and broadcast it on the evening news. Had it only
      been seen locally, its impact, though already considerable, would have been limited. However, a news network that
      had just significantly boosted its ratings with live coverage of the first Gulf War immediately picked up this
      particular local news item. (This ultimately lends the news credibility never
      garnered thus far.) In turn, Cable News Network (CNN) got hold of the video and broadcast it non-stop as
      “Breaking News”. On March 6, additional networks followed suit, prompting LAPD Police Chief Daryl Gates to
      announce that the officers involved could be criminally prosecuted for their assault upon King. On March 11,
      after the tape was viewed together with other evidence that had already been collected, a grand jury indicted the
      four police officers.
    


    
      FROM INVESTIGATION TO TRIAL
    


    
      While Daryl Gates was dragging his feet on conducting an investigation, and the judicial process was ongoing, Los
      Angeles Mayor Tom Bradley set up a commission. Chaired by Senator Warren Christopher, its task was to impartially
      and exhaustively examine the LAPD’s structure and operations, including recruitment, management, training
      practices, internal discipline, and police responsiveness to citizen complaints. In a compilation of messages
      that police officers exchanged during 182 days from November 1989 to March 1991, the commission found hundreds of
      them about beatings of African-Americans, such as this one: “Capture him, beat him and treat him like dirt …
      ”10 It also cited an LAPD
      survey of 960 officers showing that nearly 25 percent of them agreed that “Racial bias (prejudice) on the part of
      officers toward minority citizens currently exists and contributes to a negative interaction between police and
      community”11 In the King
      case, not all the police officers on the scene beat him, but nor did they intervene to prevent their colleagues
      from doing so.12
    


    
      The trial, then in a preparatory stage, was delayed due to a decision to move it to Simi Valley, which is in a
      predominantly white conservative county, ensuring that the jury would have a similar make-up. The primary reason
      given for the decision was that the videotape might cause unrest in the court of public opinion, and therefore
      among the jurors.
    


    
      “In that decision,” Louis-Georges Schwartz wrote, “Judges Klein, Danielson, Crowsley, and Heinz of California’s
      Second District Court of Appeals use a prophetic figure of speech when they wrote that after the tape was
      broadcast ‘a firestorm immediately developed in the Los Angeles area, so intense and pervasive was the reaction
      to the videotape’” (Powell v. Superior Court) (Schwartz 2009). So the idea that the media capitalized on
      the video’s emotional power is what seems to have bothered the judges most. They probably, and rightly, feared
      the graphic power of moving images screened in the courtroom, a situation Fritz Lang showed in his 1936 film
      Fury 13
    


    
      The hearings started in early March 1992.14 The prosecutor, Terry White, an African-American, made the Holliday videotape the crux of
      his opening statement, showing it in full. With scant precedent, a jury now faced the communication impact of
      evidence in the form of a video in an introductory and powerful way. Is it harder to form an opinion based on the
      cross-examination of witnesses, or on moving images? The prosecution seemed to give the footage great prominence,
      but the defense would not be outdone. The parsing of images was often interrupted and frozen on still frames.
      Similarly to what is done for statements and other documents presented as evidence, the images were
      cross-examined, providing valuable material for radically different interpretations.
    


    
      The event narrative then returned to King’s behavior when he was stopped. He did not testify at the four LAPD
      officers’ trial. That prevented his cross-examination by the defense, which could dwell on his criminal record or
      his blood-alcohol level at the time of the events. Nevertheless, it seemed necessary to
      clarify King’s first reaction. In this context, Melanie Singer’s testimony was particularly important to the
      prosecution. Prosecutor White was well aware of the fact that, having asked King to get out of the car, turn
      around and put his hands on the roof, Singer could neither see his eyes nor anticipate his actions. King only
      partially obeyed the order: he appeared to be saying something to the officers, waving at the helicopter flying
      overhead and smiling. Singer testified that her partner ordered him to lie prone on the ground and put his hands
      where he could see them. At this point in Singer’s narrative of events, Officer Powell apparently stepped in:
    


    
      SINGER: Officer Powell came up to the right of him and in a matter of seconds, he took out his baton, he had it
      in a power swing, and he struck the driver across the top of his cheekbone, splitting the face from the top of
      his ear to his chin.
    


    
      WHITE: Prior to Officer Powell hitting him with a baton, did anyone give the driver any type of commands after
      this second Taser shot that you described?
    


    
      SINGER: No, sir.
    


    
      WHITE: Was there any reason for the strike to the head by Officer Powell at the time he struck him?
    


    
      SINGER: In my opinion, no sir, there was no reason for it. (Linder 2001)
    


    
      Referring to testimony already given by Melanie Singer before the trial, Michael Stone, Officer Powell’s
      attorney, considered her assessment of the situation unchanged. He then tried
      to destabilize her testimony by resorting to a photograph of Rodney King taken at the hospital just after his
      arrest (Figure 8.1):
    


    
      [image: Image]
    


    
      FIGURE 8.1 Rodney King, photo taken three days after his March 3,
      1991 videotaped beating, one of three introduced into evidence by the prosecution in the trial of four LAPD
      officers in Simi Valley, Calif. Source: Nick Ut/© Associated Press, 1991.
    


    
      MICHAEL STONE: Well, you described in your earlier testimony, and you just reiterated, the skin was split from
      the ear to the chin, was that right?
    


    
      SINGER: Yes.
    


    
      STONE: Does that [pointing to a hospital photo of King’s face] appear to be sutured in that photograph?
    


    
      SINGER: Pardon me sir? No, sir.
    


    
      STONE: Does that appear to be split in that photograph?
    


    
      SINGER: No, sir.
    


    
      STONE: Do you have any explanation for that?
    


    
      SINGER: I saw what I saw, sir. (Linder 2001)15
    


    
      Interestingly, Melanie Singer did not discuss the photograph, giving an opposite view of the facts to Stone’s
      interpretation, as if responding to its “objectivity” with her own subjectivity in the performance of her duties
      (“I saw what I saw”). Stone’s tactic might have paid off later on in the hearings if a discrepancy could have
      been created between the protagonists’ perception of events at the time and how the scene was documented by the
      image. Even if one key prosecution witness opened up the possibility of such a distortion, it would have paved
      the way for the defense to cast doubt on Holliday’s video.
    


    
      A further, more classic difficulty compounded the first: when weighed against the LAPD officers’ symbolic
      authority vis-à-vis a popular jury, a witness’s performance needs to be convincing, starting with body language
      and oral expression. And it could hardly be said that the first of the two passengers called to testify impressed
      anyone either with his eloquence or his appearance:
    


    
      WHITE: How long had you known Mr. King?
    


    
      ALLEN: Know King about all my youth’s [sic] life.
    


    
      JUDGE WEISBURG: How long?
    


    
      ALLEN: my youth’s life, about 12 … years.
    


    
      JUDGE WEISBURG: Could you speak up a little, move a little closer to the microphone.
    


    
      WHITE: And on the evening of March 2, 1991 did you see Mr. King?
    


    
      ALLEN: Say that again.
    


    
      WHITE: Alright, on the evening of March 2, 1991, did you and Mr. King get together?
    


    
      ALLEN: Say March 1991? March 3rd, 1991, yeah … (Linder 2001)
    


    
      THE CONFLICTING USES OF VIDEO AS EVIDENCE
    


    
      While preparing for the Nuremberg trial, Telford Taylor, Counsel for the Prosecution, wrote a memo to the
      attention of Attorney General Robert H. Jackson on the question of testimony: for the first time, at this level
      at least, images were to be shown as evidence against the defendants:
    


    
      To be sure, the testimony of a witness is subject to attack, but so is the testimony of a document. A document
      cannot talk, and therefore cannot be cross-examined, but it can, of course, be attacked other ways—it can be
      explained away or contradicted by witnesses, by other documents, or by any other kind of evidence. (Taylor 1945)
    


    
      That is just what happened in Simi Valley, when, surprisingly, counsel for the
      police officers decided to use the Holliday video to illustrate and supplement the main defense narrative that
      their clients were to set in motion on direct examination. Prosecutor White showed the video in full and without
      interruptions. The defense chose to proceed by showing excerpts, mostly freeze frames. While reading segments of
      a document seems to be a legitimate procedure that does not alter the document itself, the same does not hold
      true for a movie. Indeed, in American jurisprudence, photographs are often considered potential evidence. The
      moving image is resorted to at a later stage and, most importantly, if and only if the photograph is
      insufficient, and motion brings about specific elements to the understanding of the fact under
      judgment.16 It is then that
      the moving image, not a frozen still frame, ought to be taken into account. Incidentally, the image in question
      was in fact frozen and not fixed, as it was actually a 1/30th segment, i.e., generally a subliminal image, which,
      for example, in terms of copyright, has no clear legal status.17
    


    
      [image: Image]
    


    
      FIGURE 8.2 An attorney points to still copies of a video of the
      Rodney King beating as the video is displayed on television monitor in a Simi Valley courtroom. Source: ©
      Joe Kennedy/Los Angeles Times, 1992.
    


    
      Nonetheless, right from the start, defendant Stacey Koon’s attorney, Darryl Mounger, emphasized the officers’
      perception of King’s physical appearance and body language by resorting to video evidence (Figure 8.2). His first aim was to clarify a number of words the
      police officers used in their verbal exchange with King. Koon was asked to explain what he meant by “buffed out”
      when describing King: “Buffed out is jargon that I have come to associate with very muscular, in other words an
      individual that is very pumped up as far as muscles … My initial response is that he is probably an ex-con.” He
      was then asked to explain the expression “Thrown off” (“The next thing I saw was Officer Powell is thrown off of
      Mr. King and Officer Briseno is struggling to get away.”). He replied:
    


    
      Mr. King’s left arm was behind him and Officer Powell was on his back and Officer Briseno was trying to force the
      arm up to meet so the wrist would match behind the cuff and all of a sudden Mr. King’s arm just came out from him
      and they swayed to the left and swayed to the right and Officer Powell was thrown off and Office Briseno kinda of
      landed on his behind. I ordered them to back off and then I tased the suspect, Mr. King. (Linder 2001)
    


    
      The defense attorney’s goal was tactical: police officers knew exactly how to interpret King’s behavior and
      reacted according to the procedure. They are professionals, while the jury is not familiar with their language
      and standards of operation. Slowing things down and breaking up the flow of images into stills allows ordinary
      lay people, like jurors, to see what the police have been trained to do. However, Koon’s words then took a
      slightly different turn. He stated that King let out a kind of roar leaving them perplexed about his attitude
      and, at any rate, suggesting that force should be used. It is precisely then, as the animal metaphor is not too
      far from the deliberately racist one mentioned in the exchange at the police station, that Koon’s lawyer put the
      videotape on, as if to illustrate his client’s words, allowing him to make his point again:
    


    
      WITNESS KOON: He repeated this ah this ah groan similar to like a wounded animal and then he ah I could see the
      vibrations on him but he seem to be overcoming it … This time I thought the suspect was under the influence of
      PCP. PCP is a dangerous drug, it’s a kinda like a policeman’s nightmare that the individual that’s under this is
      super strong ah they have more or less a one track mind they exhibit super strength, they equate it with a
      monster is what they equate it with …
    


    
      MOUNGER: You see the officers [on the videotape, being shown in the courtroom] giving a torrent of blows to his
      body.
    


    
      WITNESS KOON: Yes, to his arms, to his torso, to his legs … This was a managed and controlled use of force. It
      followed the policy and procedures of the Los Angeles Police Department and the training. (Linder 2001)
    


    
      Thus, the Defense attorney slowly advanced in his demonstration, using the video as if it were based on King’s
      arrest report. Still, Mounger was well aware of the fact that the images showed a continuously exerted violence,
      and that this could only impress the jury, stamping it more firmly on their memories than the police officers’
      explanations. He then decided to question Koon on these images:
    


    
      MOUNGER: How do you view looking at this videotape sir?
    


    
      DEFENSE ATTORNEY: Objection, irrelevant.
    


    
      JUDGE WEISBURG: Overruled, you can answer the question.
    


    
      WITNESS KOON: It’s violent and it’s brutal.
    


    
      MOUNGER: Was this anything that you enjoyed?
    


    
      WITNESS KOON: No.
    


    
      MOUNGER: Why was it done?
    


    
      WITNESS KOON: It was done to control an aggressive combative suspect and sometimes police work is brutal. That’s
      just a fact of life. (Linder 2001)
    


    
      Officer Powell gave another statement during the trial: “I was completely in fear for my life, scared to
      death.”18 But the most
      interesting thing is how Koon reacted to his own image. Commenting on the video at the same time as it was being
      shown in fragments, he became a distanced viewer of his own action: he conceded it was violent, but said he
      did not enjoy it and acted out of duty. The video helped him react differently
      compared to the time of the beating, to convince himself that he had acted reasonably, which was not the case. It
      played in his favor, and the defense could repeat the process with other witnesses called to the stand. For
      example, Charles L. Duke, the expert chosen by the officers’ attorney, feigned skepticism about the video’s
      veracity before concluding that it failed to demonstrate the defendants’ guilt:
    


    
      PROSECUTOR TERRY WHITE: Sgt. Duke when you first saw this videotape you were shocked by what you saw, weren’t
      you?
    


    
      WITNESS DUKE: I wasn’t shocked, no.
    


    
      PROSECUTOR WHITE: Um … when you first saw this videotape did you believe that ah … it possibly contained
      excessive force by these officers?
    


    
      WITNESS DUKE: I never form an opinion until I get all the facts.
    


    
      PROSECUTOR WHITE: Sgt. Duke, when you first looked at this videotape did you possibly believe that it contained
      excessive force? Yes or no.
    


    
      WITNESS DUKE: I’d have to say no. (Linder 2001)
    


    
      Generally speaking, the video was mainly used to investigate whether King’s apparent behavior or the potential
      risk he might represent warranted the blows against him. Under those circumstances, the focus is not so much on
      police brutality per se, but on the time-course of the arrest, and the second-by-second segmentation of the facts
      the moving picture affords. As Telford Taylor correctly anticipated, the video became a bone of contention
      between the parties, whose interpretations conflicted. Towards the end of the trial, Chief Prosecutor White
      feared that the police officers might have turned the video to their advantage by superimposing their biased
      commentary on its obvious meaning. Chafing at their denials, he attempted to make the video sufficient evidence
      of their abuses, iron-clad evidence that would be superior to all the various arguments, capable of absolutely
      prevailing on a third party beyond the shadow of a doubt.
    


    
      PROSECUTOR WHITE: You are the impartial judges of the facts in this case. And just as the judge is the judge of
      the law, you are the judges of the fact. And as judges you should remain impartial and not be an advocate for one
      side or the other. It is your job to call the evidence as you see it, to decide the case on the evidence and let
      the chips fall where they may no matter where they may fall.
    


    
      This videotape is the central piece of evidence in this case. We don’t need to rely on Stacy Koon’s words. We
      don’t need to rely on Lawrence Powell’s words. We don’t need to rely on what they say happen that night. We don’t
      need to rely on what Mr. King says that night. We have the videotape and the videotape shows conclusively what
      occurred that night and it’s something that can’t be rebutted. It’s there for everyone to see. It is the most
      objective piece of evidence you can have. You have to determine what a reasonable person, acting as a police
      office, would have done in this particular situation. (Linder 2001).
    


    
      There is no doubt in the prosecutor’s mind: Powell’s brutality was unnecessary, unreasonable and continued even
      as King was on the ground “not doing anything.” Koon was responsible for his orders, and his guilt lay first and
      foremost at this level.19
      Then he personally used the taser and delivered a baton blow. So did Wind. As for Briseno, even if he only dealt
      one blow, he was also guilty.20 At this point, Prosecutor White, once again addressing the jury, said this about the video:
    


    
      PROSECUTOR WHITE: … The thing you have to look at is at the point and time
      where Officer Briseno delivers this stomp to Mr. King. What is Mr. King doing at that p.oint in time? We want you
      to look at this entire video. We want you to do what the defense doesn’t want you to do. They don’t want you to
      look at this entire video …
    


    
      I issue a challenge to Mr. Stone, to Mr. Depasquel, to Mr. Mounger, to play this videotape for you and to point
      out things in this tape that justify the continued use of the baton. I don’t think they’ll do it. I think they
      are going to get their little frames out. They’re gonna to show 3:23:14. They’re going to show you 3:24:27.
      They’re gonna show you a frame here; they’re gonna show you a frame there. They’re not gonna show you the entire
      videotape. They probably won’t even play the entire videotape for you. Cause they are afraid of the videotape.
      They’re afraid because they know what that videotape shows … You don’t need to be an expert to look at that video
      and say that is wrong. That is bad. That is criminal. (Linder 2001)21
    


    
      Did White believe the video would speak for itself and that there was no need to justify its scope? According to
      Richard Sherwin, there is no doubt: “The prosecution … never challenged and perhaps never even realized how the
      defense narrative had captured and altered what the video images showed” (Sherwin 2011). In fact, if the
      prosecutor’s assessment of the video was quite positivist, it was mainly because, for him, the document was part
      of a whole. There is a history of police brutality against African-Americans, and the Holliday video reveals—at
      last—what had not been recorded and shown until then.
    


    
      BETWEEN EVIDENCE AND TESTIMONY
    


    
      In a conversation with Bernard Stiegler, taking the example of the video showing police brutality against King,
      Jacques Derrida proposed the following line of reasoning:
    


    
      In any case, the law did not consider the video to be a testimony, in the strict and traditional sense of
      the term. It was an exhibit to be interpreted, but the testimony could only be that of the cameraman, this young
      man who had the camera and who came to the witness stand, saying aloud after he had stated his name and speaking,
      without representative, in the first person: “I swear to tell the truth.” He then testified (at least, he was
      supposed to have) to what he in good faith thought he saw, himself—a camera, an impersonal technical
      device, being unable to serve as a witness … (Derrida 2002).
    


    
      Derrida’s point is interesting in that it combines two concerns that are in fact distinct. The first, of a
      strictly legal nature, aims to ensure the authenticity of the document handed to the judges with a view to its
      being presented at the hearing and its possible qualification as evidence. The jurisprudence shows that this
      capacity is acquired when the person confirms under oath that he or she is the author of the film and that what
      is filmed corresponds in a just and truthful manner to that of which he or she was the eyewitness, actor or
      victim of. Judges are more at ease when dealing with a professional, the bearer of an ethical code and, better
      yet, if he or she is working for, or has been commissioned by, an institution or professional society whose
      employees benefit from its good reputation. However, if the author of the film cannot physically attend the
      trial, a certificate or an affidavit is acceptable.22
    


    
      Derrida’s second point has to do with the very definition of a visual document.
      Insofar as it originates from a recording technique, a visual document should bear an objective truth:
    


    
      People like to believe that, when a witness comes to the stand and speaks in his name, he is himself! He speaks …
      Even if he lies, or even if he forgets, or even if his testimony is insufficient or finite, at least it can be
      truthful … I pledge not to bear false witness, to say sincerely what I saw and heard. This is the truth I pledge
      to tell. It is therefore something true. It is not the objective truth. (Derrida and Stiegler: 98)
    


    
      Images are a construct and their status as truth can only partially hinge on the recording technique. Can there
      be a situation in which a single image would summarize the entirety of an event, at least in its factual
      dimension? This is the question filmmaker Pier Paolo Pasolini asked himself about the Zapruder film. Suppose, he
      wrote:
    


    
      that we had not a single short movie of Kennedy’s death, but a dozen such movies, as if we had as many long takes
      as subjectively reproduce the present of the President’s death … In fact this multiplication of “presents”
      abolishes the present, renders it vain, each present postulating the relativity of all others, their
      groundlessness, imprecision, and ambiguity. But what is crucial in the filmed representation of an event is its
      dual strength as present and historical past. The present belongs to the document itself, which can only show
      what is presented to the viewer at the moment in which the event took place. But to constitute it as past, that
      is to say, as a completed event, it must be accompanied by some type of interpretation or narrative closure, and
      thereby placed at a distance. (Pasolini 1976)
    


    
      Pasolini proposed the idea of a narrator who could effectively coordinate the various subjective views of the
      same event, and give meaning to the ubiquity of his recordings: “Intuiting the truth—from careful analysis of the
      various naturalistic fragments constituted by the many small movies—he could reconstruct it … This narrator
      transforms present into past … a past that, not out of aesthetic choice, but for reasons inherent to the very
      nature of cinema, is always in the present mode (it is therefore a historic present)” (Pasolini 1976).
    


    
      The idea of reconstructing a scene by putting its pieces together is interesting, especially in police and legal
      terms, but fails to settle the issue of the subjectivity inherent to any filming.
    


    
      Despite White’s long indictment against the LAPD officers, the verdict came on April 29, 1992: three of the four
      were acquitted of all charges. The jury declared its lack of jurisdiction to determine a charge against the
      fourth, Officer Briseno.
    


    
      THE VERDICT PARADOXICALLY REINFORCES THE POWER OF IMAGES
    


    
      Scarcely two hours later, riots of unprecedented violence erupted in Los Angeles. By the time they were over,
      fifty-three people were dead and over 7,000 arrested. Property damage amounted to more than $1 billion. The King
      video’s viral nature was compounded by that of the riots, broadcast on all television stations, convincing—or
      compelling—President George H. W. Bush to make a televised address. On April 30, 1992, the president announced
      that he had ordered the Justice Department to rule on the possibility of filing a complaint against the LAPD
      officers for violating King’s federal civil rights. Unable to intervene in the judgment handed down by the court,
      while condemning the violence that occurred after the verdict, Bush brought the
      case up to the federal level, thus publicly acknowledging persistent discrimination against African-Americans.
    


    
      In his statement, President Bush stuck to an immediate reading of the event, out of any historical context. The
      television media provided some historical background: KNBC showed images of the 1965 Watts riots.23 King’s lawyer advised his client to
      make a statement and asked him to read a two-page text written for him. Completely overwhelmed by the dimension
      taken by his case, all he managed to say and repeat was: “Can we all get along?”
    


    
      The significance of the Holliday video for the president of the United States should be stressed. This is what he
      said:
    


    
      Let’s talk about the beating of Rodney King, because beyond the urgent need to restore order is the second issue,
      the question of justice: Whether Rodney King’s Federal civil rights were violated. What you saw and what I saw on
      the TV video was revolting. I felt anger. I felt pain. I thought: How can I explain this to my grandchildren?
      Civil rights leaders and just plain citizens fearful of and sometimes victimized by police brutality were deeply
      hurt. And I know good and decent policemen who were equally appalled. I spoke this morning to many leaders of the
      civil rights community. And they saw the video, as we all did. For fourteen months they waited patiently,
      hopefully. They waited for the system to work. And when the verdict came in, they felt betrayed. Viewed from
      outside the trial, it was hard to understand how the verdict could possibly square with the video. Those civil
      rights leaders with whom I met were stunned. And so was I, and so was Barbara, and so were my kids. But the
      verdict Wednesday was not the end of the process. The Department of Justice had started its own investigation
      immediately after the Rodney King incident and was monitoring the State investigation and trial. (Bush 1992)
    


    
      It is therefore owing to the images’ power of conviction and to the fact that the trial somehow negated it, and
      not to the court hearing process, the LAPD officers’ behavior or the jury’s final attitude, that the US president
      admitted his shock at the verdict. That reaction probably would have remained within the family circle, to which
      the president alluded when accounting for his personal reaction, had there not been riots in Los Angeles. Seeing
      the video on the news is what ultimately convinced him to justify his decision. If images can serve justice,
      destabilizing its current practices, this usually occurs by opening the trial to public life, breaking down the
      courtroom walls and putting an end to closed-door trials.24
    


    
      The subsequent federal trial found two of the LAPD officers guilty. The prosecutor, Allan Tieger, said:
    


    
      The significance with the Rodney King case, I think, is that it represented a kind of breakthrough in public
      awareness of the ways in which, and to some extent the legal ways in which, video can be used. Now those who
      might consider crimes have to know that, surprisingly, what they do can be preserved. And it can be preserved and
      can be used essentially in a way that is beyond dispute.
      (http://www.coursehero.com/file/7536626/The-Rodney-King-trials/)
    


    
      Once again, over and above the acknowledgment of the LAPD officers’ responsibility, what is highlighted is the
      video’s legal relevance. However, use of the video is not confined to the legal sphere. The images have inspired
      artists. A number of films—documentaries (Fecske 1993; Lemon 1992; Pack 1999; Palumbo 1992), as well as
      fiction—have been based on or produced in memory of them, which helped to increase the presence and activate the memory of the Holliday video. In Spike Lee’s Malcolm X (1992), it
      appears from the opening credits, with a superimposed American flag consumed by fire, featuring not in connection
      with the King case but as the general symbol of anti-black racism in the United States. Oliver Stone’s Natural
      Born Killers (1994) closes with three successive excerpts from the O.J. Simpson trial (1994–1995), the Waco
      tragedy (1993), and the Holliday video. After a fleeting quotation in Three Kings (David O. Russell,
      1999), the King case plays a central role in Dark Blue (Ron Shelton, 2002). That film opens with
      Holliday’s images and closes with a scene of the riots in the wake of the first trial, thereby enclosing its own
      fiction in this historical context, where two police officers investigate a quadruple murder in a grocery store.
    


    
      Whether abundantly broadcast and highlighted by the media, or by the prosecution or, conversely, cut up into
      still images, subject to the twisted rhetoric of the defense’s interpretation, the Holliday video could not
      possibly have dispensed with a narrative that granted it its place, and cross-referenced it with other documents,
      ultimately turning it into something that Mark Osiel terms a “narrative transaction” (Osiel 1997). Knowledge of
      its discussion in the courtroom may even turn out to be instructive for those who may have based their opinion
      solely on the video, or on the trial transcripts. Thus, on the eve of the opening of the second trial, a
      Baltimore Sun reporter was rightly concerned that the trial would not be filmed:
    


    
      Federal courts are behind their state counterparts in recognizing the need for the public to see what goes on in
      courtrooms. It is unfortunate that this trial will not be televised. All people are going to see—over and over,
      no doubt—is the sickening videotape of the beating, with none of the accompanying attempts to put it into the
      context that the jurors of last year rightly or wrongly found persuasive of innocence. (The Baltimore
      Sun 1993)
    


    
      The presence of images in court should be matched with the filming of court hearings where videos are shown.
      Indeed, in addition to its archival value, the filming process ensures better transmission of the public debate
      mediated by the judges, both during and after the fact. This would make disinformation attempts less resistant to
      image decryption, regardless of the manipulation’s level of sophistication. Justice may then take on a new role,
      when the television media are not vigilant enough to avoid leaving their viewers defenseless (Galligan 1994).
    


    
      That is why, in order to avoid the risk of new trials, and thus to forestall any inappropriate behavior, the LAPD
      tried out a preventive measure, drawing a lesson from the King case. Putting cameras in patrol cars, recall Joel
      Rubin, Andrew Blankstein and Scott Gold, was a key reform proposed by the Christopher Commission, which studied
      the LAPD after the King beating. After years of delays, the department recently installed cameras in a quarter of
      its cars and plans to outfit the rest of its fleet in coming years. In addition to deterring misconduct, police
      officials believe that cameras can help exonerate officers from false accusations (Rubin et al. 2011).
    


    
      CONCLUSION
    


    
      Let us return to Prosecutor White’s positivism. His mistake seems to have been an excess of confidence in
      believing in the Holliday video’s unambiguous meaning. As Frank P. Tomasulo recalls, not without malice, media
      history specialists had the same reaction at the annual Society for Cinema Studies congress in 1992 when they
      were informed of the LAPD officers’ acquittal. They circulated a petition
      rejecting the verdict on the grounds that it “contradicts powerful visual evidence—video evidence of excessive
      police brutality seen globally” (Rabinowitz 1994).
    


    
      In fact, the image’s value in attesting to the event was at stake and perceived as such. This time, police
      officers could not ignore or destabilize the witnesses because the evidence was material, and broadcasting it on
      television ensured it would leave a trace. It could sow dissent without calling its content into question: it
      triggered debate. What the defense lawyers and their experts did, after trying to cast doubt on the value of the
      moving image, was something quite different. They used the video, and eventually entirely covered it with their
      commentary. This not only allowed them to remove the sight and sound of violence in the impact of multiple police
      blows. They actually re-choreographed the images. What the jury now saw was that every time Rodney King rose up
      off the ground the police batons came down, and every time King lay prone the police batons rose up. More
      generally, when speech continuously intrudes on the viewers’ watching of a film, their capacity for
      interpretation, which requires time after the relative passivity of the screening, is somewhat impaired. The
      riots after the verdict quickly deflated that arrogance and their television coverage compelled the American
      president himself to step in, partly because of the effect that the Holliday video had on him and his wife,
      long-distance spectators of the event. The government then sent the ball back into the court of the police,
      suggesting that they equip themselves with self-surveillance cameras. Has this technical gear, which has yet to
      produce incriminating evidence in a police brutality case, at least changed how officers work on an everyday
      basis?
    


    
      We need to know more about what visual images are actually doing inside the courtroom and how they are doing it,
      using what visual codes, producing what reality effects, based on what emotional and other unconscious
      associations. The judgments we make are better ones when we know more about how and why we make them. In order to
      decode visual images, lawyers need to be visually literate. And in order to fulfill their gatekeeping function,
      judges need to understand with greater sophistication what makes visual evidence reliable or unduly prejudicial.
      Social scientists can help jurists and educators deal with this new challenge by adding to our knowledge of how
      visual meaning making works, particularly by laying out in closer detail its efficacies and pitfalls inside the
      courtroom. The search for truth and justice in contemporary, intermediated legal practice requires no less.
    


    
      Since 2012, the deaths of African-Americans at the hands of police officers have gone legally unpunished, even
      though killings are much more serious than the blows inflicted on Rodney King. Those tragic events indicate a
      failure to prevent as well as to manage such acts. And yet one of the measures President Obama put forward is
      based on something the Christopher commission had already suggested twenty years earlier: outfitting police
      officers with body-worn cameras.25 That includes purchasing video equipment of course, but also fostering closer ties between
      the police and civil rights organizations and community representatives to monitor the effects. Then, the image
      would act neither as evidence nor attestation, but as a type of “third party” between the police and citizens,
      ensuring respect of the contract of good governance without needing to resort to traditional classic media (Myers
      2011). This tool, which opens up the possibility of sharing, could prove useful if the right to privacy and
      social relations at work are safeguarded at the same time, and if the virtual space of new social media is
      regulated.26 These are not
      the least of the legal consequences of cases that, from Rodney King to Trayvon
      Martin, have brought to light facts which, if not elucidated by the truthfulness of the image alone, have
      nevertheless benefited from the power of its effect on viewers.
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      Invitation (Princeton: Princeton University Press, 2006), 199–200.
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      Law-as-Culture (Deventer: W E J Tjeenk Willink, Schoordijk Institute, 1999), 5.
    


    
      3  Malcolm Andrews, Landscape and Western
      Art (Oxford History of Art) (Oxford: Oxford University Press, 1999), 53.
    


    
      Introduction
    


    
      1  In Visualizing Law I describe “eloquence” as
      just such an integrated ideal (Sherwin 2011).
    


    
      Justice
    


    
      1  “Leviathan the piercing serpent, even
      leviathan that crooked serpent … the dragon that [is] in the sea,” Isaiah 27: 1; “his scales are his pride … Out
      of his mouth go burning lamps and sparks of fire leap out,” Job 41: 19. See Melville (2007).
    


    
      2  Google-Ngram analysis indicates several
      references in German newspapers and literature in the target period.
    


    
      3  The specifically legal analysis of
      Jurisprudence is patchy, and sometimes inaccurate. Apart from the extended analysis in Schorske, see also
      Bohler-Muller (2007), Minkkinen (1999: 183–187), Van Marle (2010), Likhovski (2009), Douglas-Scott (2013).
    


    
      4  While the date given on the final painting is
      1903–1907, it was first exhibited in 1903 and few changes seem to have been made after that: see Nebehay 1994:
      Plates 10–11. The transition between the original sketch and Klimt’s final work is discussed in Schorske (1982:
      44). See Roth (1994: 733).
    


    
      5  Unless indicated, in-text citations are to
      Aeschylus, Oresteia 1953; references are to line numbers in Agamemnon (A), The Libation
      Bearers (LB) or Eumenides (E). A range of other translations were consulted and compared, including
      Aeschylus, Oresteia 2003; Aeschylus, Oresteia 1977; Aeschylus, Oresteia 2000; Aeschylus,
      Oresteia 2009; and the National Theatre Production, Aeschylus, The Orestia 1981.
    


    
      6  The production was influential in the modern
      Greek revival of the plays: George Mikhalis, Modern Greek Theatre and National Cultural identity 1901–3;
      Hardwick (n 43). See Neue Freie Presse (Leo Unglaub and Logan Kennedy tr, Vienna, December 8, 1900) 1–2.
    


    
      7  Compare Klimt’s version of Nuda Veritas
      for Ver Sacrum; and Nuda Veritas (1899); see Schorske (1980: 215–217).
    


    
      8  The literature is vast and not to be cited,
      but the theme of recognition is a critical component of all these dimensions of critical legal theory: for
      further surveys of the theme, see Neuhouser (2009), Taylor (1992a, 1992b), Cooke (1997), Fraser (1997).
    


    
      9  Agamben (1998: 151) quotes Emmanuel Levinas:
      “This feeling of identity between self and body … will therefore never allow those who wish to begin with it to
      rediscover, in the depths of this unity, the duality of a free spirit that
      struggles against the body to which it is chained. On the contrary, for such people, the whole of the spirit’s
      essence lies in the fact that it is chained to the body.”
    


    
      10  See Manderson (2016). For additional
      discussions, see Douzinas and Gearey (2005: 113–115), Gewirtz (1988), Kuhns (1962), White (1989: chapter 8),
      Wagner (1999–2000). Perhaps the most sustained reading is that by Aristodemou (1999, 2000: chapter 1).
    


    
      11  Klimt’s provides this third position, which
      is the position not of objectivity or of subjectivity but of judgment, throughout the faculty paintings.
    


    
      Constitution
    


    
      1  In Canada, for example R v Sparrow,
      [1990] 1 SCR 1075 saw the common law upholding and applying the inherent Aboriginal rights set out in section
      35(1) of the Constitution of Canada.
    


    
      2  The Treaty of Waitangi in New Zealand, for
      example. On constitutional recognition and guarantees for Indigenous peoples and lands in the Canadian
      Constitution see Keon-Cohen (1984: 82–83, 85–86).
    


    
      3  Drawing on T.H. Marshall’s (1950) notion that
      whereas in the eighteenth century citizenship required recognition of civil rights and in the nineteenth
      political rights, in the twentieth century, full citizenship entailed social and economic rights.
    


    
      4  Mabo v Queensland (No. 2) (1992) HCA 23; 175
      CLR 1.
    


    
      5  Mabo v Queensland (No. 2) (1992) 175 CLR 1 at
      43.
    


    
      6  Coe v Commonwealth (1993) 118 ALR 193
      at 198–200.
    


    
      7  Walker v New South Wales (1994) 182 CLR
      45 at 48–49.
    


    
      8  Wik Peoples v Queensland (1996) 187 CLR
      1 at 214.
    


    
      9  Gawirrin Gumana v Northern Territory of
      Australia (No. 2) [2005] FCA 1425.
    


    
      10  Moore describes symbolic legal pluralism as
      existing in a “semiautonomous social field.”
    


    
      11  This expression is the title of a
      collection of essays by Australianist anthropologist W.E.H. Stanner (1979).
    


    
      12  In referring to “constitution” as a
      foundational narrative I invoke Cover’s interpretation of “law” as nomos, in which legal rules and
      institutions interact with cultural beliefs and practices in the production of legal meaning (1993: 95).
    


    
      13  In the Timber Creek native title claim
      (Griffiths v Northern Territory of Australia [2006] FCA 903), orally based knowledge systems, and claims
      to land based upon them, were critiqued as inherently unreliable and extremely variable (see Koch 2013: 35–36).
      In my experience, assertions to land interest based on oral knowledge are not highly variable but remarkably
      consistent and subject to group regulation, corroboration and correction, if necessary. Nor should it be assumed
      that colonial methods of land appropriation were purely documentary: certain medieval land transfer rituals in
      England (livery of seisin and “beating the bounds,” for example) survived into the nineteenth century, and in
      some forms survive today.
    


    
      14  Painting should be added to Rose’s list of
      media. As Morphy notes, “rights in land and rights in paintings … are inextricably interwoven … [I]t was the
      Ancestral Beings who handed over the land to particular human groups on condition that those groups continued to
      perform the ceremonies and produce the paintings and ceremonial objects that commemorate their creative acts”
      (1983: 131).
    


    
      15  By employing the term “performance
      evidence” I am mindful that it may appear to re-instantiate the colonial power’s preconceptions and
      terminological categories. Ultimately, I use the term performance evidence to connote ancestral and
      spiritual knowledge and history, implicating, in its mode of expression,
      alternative sources of authority, including ontological and epistemological differences.
    


    
      16  See in particular Koch (2013), surveying
      song and ceremonial evidence in Australian land claims.
    


    
      17  Moyle made identical statements during
      expert evidence in the Alyawarra and Kaititja Land Claim. Moyle’s views met with judicial approval and
      were quoted by Toohey J. in his report for that claim (1979: 22).
    


    
      18  Inma is the Yankunytjatjara term for
      singing and traditional songs (Goddard 1992: 19). The underlining of l as in Kaḻaya denotes a retroflex
      sound, pronounced by curling the tongue back slightly in the mouth.
    


    
      19  Milirrpum v Nabalco Pty Ltd (1971)
      17 FLR 141 at 267 (Blackburn J.). This case, also known as the Gove Land Rights Case, is commonly cited as the
      first litigation on Aboriginal land title in Australia.
    


    
      20  Ward v Western Australia [1998] FCA
      1478; 159 ALR 483 at 504 (Lee J.).
    


    
      21  Hayes v Northern Territory [1999]
      FCA 1248 at 12 (Olney J.).
    


    
      22  Native Title Act 1993 Cth s. 82(2).
    


    
      23  Federal Court Rules—rule 34.119 at page
      323. http://www.comlaw.gov.au/Details/F2011L01551.
    


    
      24  Federal Court Rules—rule 34.120 at page
      323; and rule 34.124 at page 325.
    


    
      25  Federal Court Rules—rule 34.120 at page
      323; rule 34.126 and rule 34.127 at page 326.
    


    
      26  Federal Court Rules—rule 34.125 at page
      325.
    


    
      27  Federal Court Rules—rule 34.123 at page
      325.
    


    
      28  Federal Court of Australia Act 1976
      Section 59(2)(zj). In fact, there are many non-verbal modes of communication that are part of Australian
      Aboriginal routine cultural discourse, and not only in religious domains. Documented non-verbal modes of
      traditional communication include gesture and pointing (Green 2009a: 237–251); non-language vocal gesture
      (Liberman 1985: 40–41); hand sign language (Green 2010: xxi); silence (Liberman 1985: 207–209); whispering (Green
      2009b: 236–237) and mumbling (Liberman 1985: 231).
    


    
      29  As Sherwin suggests in an earlier paper,
      “law without storytelling is like having rules without human conflict” (2012/13: 4).
    


    
      30  Notwithstanding, judges in two litigated
      native title claims, Yorta Yorta and Blue Mud Bay, “displayed a judicial preference” for written documentation
      (including witness statements and secondary sources) on laws and customs over oral accounts provided directly by
      members of the respective claimant groups (Mantziaris and Martin 2000: 43).
    


    
      31  Section 3(1) of the Aboriginal Land
      Right Act 1976 defines “traditional Aboriginal owners” as, “a local descent group of Aboriginals who: (a)
      have common spiritual affiliations to a site on the land, being affiliations that place the group under a primary
      spiritual responsibility for that site and for the land; and (b) are entitled by Aboriginal tradition to forage
      as of right over that land.”
    


    
      32  Approximately 40 percent of the Northern
      Territory of Australia is now held by traditional owners with Aboriginal freehold title, a much stronger form of
      title than native title.
    


    
      33  “Pointing” was specifically and approvingly
      referred to by Toohey J. in the Borroloola Land Claim report (1979: 3).
    


    
      34  Sutton makes the point that group
      evidence not only allows witnesses to “feel emotionally comfortable,” but accords with Aboriginal customary
      land law in that expressing “collectively held laws and facts” is not a private matter, and requires “the proper
      witnesses” to be present and supportive (1994: 22–23).
    


    
      35  Alcoota Land Claim site No. 116.
    


    
      36  Date
      evidence given—May 22, 1996.
    


    
      37  Alcoota Land Claim site No. 115.
    


    
      38  Atwel is the name of a local descent
      group, Ken Tilmouth Penangk’s father’s father’s (arrengey) group.
    


    
      39  See F. Morphy “Performing Law: the Yolngu
      of Blue Mud Bay meet the native title process” (2007); and Grace Koch “We have the Song, so we have the Land:
      song and ceremony as proof of ownership in Aboriginal and Torres Strait Islander land claims” (2013). The impacts
      of court procedure and extrajudicial variables on land claim performance evidence in Australia has drawn limited
      scholarly consideration. The analyzes that do exist correct the spurious impression that courts hear and
      adjudicate performance evidence in an identical legal way to all other evidence.
    


    
      40  Courts as sites of ritualized social and
      political practice is an obvious comparison to make. Ritter (2009: 166) notes Federal Court “ceremonial sittings”
      on country following a native title determination by consent exhibit “explicitly ritualistic” elements including
      “a dance or other cultural activities” by the successful claimants, and communal barbeque. Invoking another form
      of ritual—sorcery—Liberman (1985: 228) observes the accoutrement of Anglo-Australian courtrooms (use of symbols,
      costumes, oaths, extralegal rituals, etc.) “seems like sorcery to Aboriginals” in Central Australia.
    


    
      41  An additional on-sea site visit—or
      “view”—was attempted but aborted due to bad weather. Yolngu claimants accounted for the rough seas, saying they
      were due to the ancestral forces at Mungurru (the deep saltwater area involved) being, “offended by the
      presence of so many strangers” (Morphy 2007: 52). Morphy notes that while not evidence, the aborted visit allowed
      the Court to experience “the believability of the belief” that humans do not have sovereignty over the ancestral
      beings and forces in the Yolngu land and seascape (Morphy 2007: 52).
    


    
      42  The full case name is Alyawarr,
      Kaytetye, Warumungu, Wakay Native Title Claim Group v Northern Territory of Australia [2004] FCA 472. Cited
      as “Alyawarr.”
    


    
      43  The township of Hatches Creek was gazetted,
      but never built. It lies adjacent to the former Hatches Creek wolfram mining areas.
    


    
      44  The park’s name, Eytwelepwenty,
      literally means “where the Rwaney run.” Rwaney is the Alyawarr name for the Black-footed Rock Wallaby
      found in the local ranges country. Rwaney are a major Altyerr (Dreaming) in the area.
    


    
      45  Alyawarr Restricted ts.867–868
      (September 23, 2000). The amek-amek (restricted) sites where this occurred are not named here in
      accordance with claimants’ instructions.
    


    
      46  Alyawarr ts.471–528 (September 20,
      2000—women at ATETYERRETYER); ts.1115–1136 (September 25, 2000 following awely demonstration).
    


    
      47  For example, Alyawarr Restricted
      ts.532–575, 930–977.
    


    
      48  For example, Alyawarr Ts.580–582 re
      Linda Dobbs Apwerl demonstrating grinding stone use.
    


    
      49  Specific details withheld in accordance
      with claimants’ instructions and Court orders.
    


    
      50  It is relevant to note that, eleven years
      earlier than the Alyawarr hearing, some of the same male and female claimants participants in “a number of
      ceremonial performances” during the Wakaya/Alyawarre Land Claim, an adjoining ALRA claim (see Olney J.,
      1990: par.2.14). On that occasion an expert report describing the performance evidence witnessed by the Land
      Commissioner was also submitted.
    


    
      51  Alyawarr Ts.82–102. Resources
      displayed (and photographed by the court) were: alkwarrey (bush banana), ntywey (corkwood tree
      bark), ntang antywerleny and ntang ampwey (edible seed from wattle tree species), atywerety
      (bean tree seeds), antwerl pantayerr (bush medicine from Native pine
      species), inteng-inteng (strong-smelling bush medicine plants), kanakety (bush tomato),
      ngkwarl (native honey, sugarbag), anker (spinifex wax), arnernp (edible medicinal resin)
      arlewatyerr (sand goanna) and kwerr-arr kwerr (bush medicine plant).
    


    
      52  Alyawarr, Site No. 37.
    


    
      53  The site in question is considered
      amek-amek (restricted) by local land owners and is therefore not named.
    


    
      54  Now deceased and thus he is not named here.
    


    
      55  The judge put this object on his table at
      every site visited during the hearing.
    


    
      56  The full case name is: Peter De Rose
      & Others v State of South Australia & Others (No SG 6001 of 1996). Cited as “De Rose.” This
      analysis of performance evidence in the De Rose hearing draws on both open and restricted transcripts. In
      consulting the restricted transcript, the author has taken care, in accordance with claimant wishes, to exclude
      restricted site-specific information, restricted song subject referents and names of claimants involved in
      restricted evidence sessions.
    


    
      57  De Rose v State of South Australia
      [2003] FCAFC 286 (16 December 2003); De Rose v State of South Australia (No. 2) [2005] FCAFC 110 (8 June
      2005), par.8; De Rose v State of South Australia (No. 3) [2005] FCAFC 137 (July 28, 2005).
    


    
      58  Specifically, the full Federal Court
      (comprising Wilcox J., Sackville J., and Merkel J.) said O’Loughlin J. had misconstrued section 223(1) (a) and
      (b) of the NTA, which states connection to land exists “under” acknowledged and observed laws and customs,
      as distinct from connection through physical occupation, or lack of, which was the subjective and
      erroneous criteria O’Loughlin J. had applied.
    


    
      59  The displays consisted of tjanmaṯa
      (bush onions), wanguṉu (edible seed from naked woollybutt), maku (edible grubs), wirny
      wirinypa (bush tomato), mai kaḻka (edible grass seed), tjaḻa (honey ants) and various medicinal
      bush plants. See De Rose Ts. 94, 538–541, 555–557.
    


    
      60  In his judgment (2002: pars. 254–259),
      O’Loughlin J. made comment on the potential for miscommunication and misunderstanding with certain categories of
      (leading, optional, either/or, temporal) questions heard during the De Rose evidence, but had no issue
      with confrontational questioning. Without proffering explanation why Indigenous witnesses find questions
      difficult to understand, O’Loughlin J. (par. 254) concluded: “Witnesses cannot be blamed for evidence that is
      ambiguous or uncertain if they are required to answer questions that they find difficult to understand or
      analyse.”
    


    
      61  Rules 34.123 and 34.125 at page 325.
      www.comlaw.gov.au/Details/F2011L01551.
    


    
      62  Federal Court Rules—Division 1.3, rule 1.32
      at page 36.
    


    
      63  The issue was foreseeable because the
      untranslatability of words in sung traditions is a widely documented phenomenon—see Merriam (1964: 189), (Hiatt
      and Hiatt 1966: 2), Strehlow (1971: 67), Clunies Ross (1978: 134), Moyle (1979: 93), Moyle (1983: 91–92), Moyle
      (1986: 135–136), Clunies Ross (1987: 5, 8) and Koch (2013: 33). In Central Australia Moyle, for example, notes
      Alyawarr song words are regarded as the words spoken by the spiritual ancestors in antiquity, contain “a
      combination of everyday and specialised words” (1983: 91–92). They can be transmitted to an individual singer via
      dreams (1986: 135–136).
    


    
      64  The audio of the singing is preserved on
      cassette tape in the Federal Court of Australia Registry. In preparation of this chapter the author
      consulted the recording, with permission of the Deputy Registrar of the Federal Court, at the Court’s NSW
      Registry, Sydney, on 31 July 2015. To the author’s knowledge, to date the sung
      verses have not been translated or transcribed.
    


    
      65  As observed by the author at the time (July
      5, 2001).
    


    
      66  Full Federal Court of Australia De Rose
      v State of South Australia (No. 2) [2005] FCAFC 110 (June 8, 2005) (Wilcox, Sackville, and Merkel JJ.),
      par.8. See original judgment De Rose v State of South Australia (2002) FCA 1342 (November 1, 2002)
      O’Loughlin J., pars. 905–911. See also Keen (2003: 322).
    


    
      67  Anthropological commentary on De
      Rose has failed to fully consider the impacts of the hearing context on the presentation mediums of
      Aboriginal evidence. For example, in Law’s Anthropology, Burke offers an account of ethnographic and
      expert evidence in De Rose. It is regrettable that the circumstances this chapter has discussed, which are
      part of the documented court record, were seen as too “complex” for Burke’s attention (2011: 215). Burke’s
      omission to critically examine the undermining and fragmentation of the claimants’ performance evidence in De
      Rose is a significant defect, and renders his analysis “incomplete” (2011: 215), a point he concedes but does
      not address.
    


    
      68  On the notion of social imaginaries see
      Taylor (2004).
    


    
      69  Milirrpum v Nabalco Pty Ltd (1971)
      17 FLR 141.
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      (Butler et al 1994). See also Gooding-Williams 1993.
    


    
      3  “At 41,”
      writes Lou Cannon, “Stacey Koon took pride in being in control of himself and dangerous situations. As Koon saw
      it, the California Highway Patrol officer was injecting a gun into a situation that didn’t require a lethal
      weapon. LAPD officers are taught not to approach a suspect with a drawn gun, and Melanie Singer’s ‘lousy tactic’
      offended Koon. ‘Had she proceeded, either she was going to shoot Rodney King, or he was going to take her gun
      away and shoot her,’ Koon said in ‘Presumed Guilty,’ a book he wrote about the incident” (Cannon 1998).
    


    
      4  Report of the Independent Commission on the
      Los Angeles Police Department. 1991: 32–33.
    


    
      5  One of the arguments put forward by the police
      against the accusation of racism is based on the crime rate of African-Americans and their average dangerousness.
      African-Americans account for 12 percent to 13 percent of the total US population but 45 percent of the total
      state and federal prison population. Figure quoted by Ogletree (1995: 13).
    


    
      6  “LAPD’s Use of Force Policy and Guidelines,”
      1979, quoted in Report of the Independent Commission. 1991: 26.
    


    
      7  Ibid, vii. A recent account of police violence
      against African-Americans can be found in a book written by Ta-Nehisi Coates, in which she writes to her son:
      “The destroyers will rarely be held accountable. Mostly they will receive pensions. And destruction is merely the
      superlative form of a dominion whose prerogatives include friskings, detainings, beatings and humiliations. All
      of this is common to black people. All of this is old for black people. No one is held responsible.” Between
      the World and Me. 2015, New York: Spiegel & Grau: 9.
    


    
      8  This pertains to events that occurred on
      November 29 and 30, 1963, respectively. The argument Life invokes not to broadcast the Zapruder film is
      that the images would be too graphic. Only on December 6, 1963 did Life finally publish color frames.
    


    
      9  Since the Second World War, the jurisprudence
      of the use of moving images as forensic evidence benefited from John Ford’s experience in the secret services
      (Field Photographic Branch, OSS). The war movie cameramen’s mission statement stipulated that recordings should
      be “a true, accurate, untouched, unchanged, undistorted picturization of the scene” (Delage 2014).
    


    
      10  Report of the Independent
      Commission. 1991: xi.
    


    
      11  (Ibid, p. xii).
    


    
      12  “Therefore, it was not only the action of
      the three white officers who directly participated in the beating, but also the inaction of the bystanding
      officers that caused a public outcry,” says Benjamin S. Wright, “Christopher Commission.” Taylor Greene. 2009:
      122. For a different take on the responsibility of the LAPD, see Lasley. 1998: 378–389.
    


    
      13  Fury features a trial in which the
      main accused have their testimony contradicted by a film shot by news reporters and screened during the hearing.
      Particularly interesting is how Lang shows a possible overflow of the judge by the presence of a screen in a
      courtroom. The screen’s white rectangle located on the back of the room is put in parallel with the wall, also
      white, located above the judge, as though the solemnity of its judicial space could be possibly desacralized
      (Delage 2014).
    


    
      14  The LAPD officers that are tried are: Sgt.
      Stacey C. Koon, forty-one years old; Officers Laurence M. Powell, twenty-nine, Theodore J. Briseno, thirty-nine,
      and Timothy E. Wind, thirty-one. Three of them have been suspended from the force without pay, and Officer Wind,
      a rookie without tenure, has been dismissed.
    


    
      15  When cross-examined by Michael Stone,
      Timothy Singer’s standpoint turns out to be similar to that of his wife: “I knew it was against CHP policy to
      strike someone in the head and it could, results be … could be deadly. So I
      just knew it was wrong so that’s exactly what went through my mind: ‘How can he be doing this?’” (Linder 2001).
    


    
      16  “The general rule … is that … motion
      pictures are admissible in evidence, within the sound discretion of the court, where such pictures are relevant
      to the issues, and are an accurate reproduction of persons and objects testified to in oral examination before
      the jury,” 108 Ohio App. 241, 161 N.E.2d 413 (1959) (quoted in Paradis 1965).
    


    
      17  The Holliday video is a non-broadcast tape,
      with a low resolution. No proper digitalization could be made of it at the time, which slightly reduces the
      quality of the image, always blurry when you freeze it. The sound is even worse than the image, particularly at
      the distance where Holliday stands. In the courtroom, the screen is just an ordinary TV, which does not allow the
      jury to have a good view of the images. Thus, it is mostly the comments made by the defendants—of course in
      coordination with the showing of video clips—that are offering a narrative.
    


    
      18  Actually, this has become a recurrent
      explanation in most of the subsequent cases of deadly force against African-Americans by police. For Delores
      Jones-Brown, “In the criminal cases that resulted, it seems that the officers needed only to utter the word
      ‘fear’ to be determined not liable for criminal conduct. There is little serious inquiry as to whether the fear
      was rational or whether it was based on or influenced by racial stereotypes or other constitutionally
      impermissible assumptions” (Jones-Brown 2009).
    


    
      19  Terry White believes that whoever
      participates in a crime has the same responsibility as he who perpetrates it: “Earlier we briefly talked about
      aiding and abetting and an aider or abettor is just as liable for a crime as someone who directively and actively
      commits the act.”
    


    
      20  Of the four defendants, officer Briseno is
      the only one who turned against his colleagues, considering that they had acted “out of control.”
    


    
      21  The American press is empathetic with this
      final plea to jurors. For at least one of the jurors, interviewed on condition of anonymity after the trial, “The
      video was weakened as a piece of evidence because Mr. King did not testify for the prosecution.” On the contrary,
      for Los Angeles mayor Tom Bradley, himself a former police officer, “The jury’s verdict will never blind us to
      what we saw on that videotape. The men who beat Rodney King do not deserve to wear the uniform of the LAPD”
      (Mydans 1992a).
    


    
      22  This was the case in Nuremberg for the
      first film screened as evidence on November 29, 1945, preceded by an affidavit signed by Robert H. Jackson, US
      Chief of Counsel, directors John Ford and George Stevens, on behalf of the official teams that they directed,
      respectively the Special Coverage Unit and Field Photo Branch, and E.R. Kellogg, film editor.
    


    
      23  For a connection between 1965 and 1992, see
      Jacobs (2000).
    


    
      24  This porosity between the court and the
      civil society, which some judges may fear could alter the serenity of hearings, occasionally plays a role in the
      reshuffling of roles across levels of justice. For instance, the presentation of the filmed evidence of a
      massacre in The Hague forced the Serbian national justice to pursue, arrest, and prosecute criminals identifiable
      on the video.
    


    
      25  The LAPD ranks among the best funded,
      receiving $1 million in 2015, but thirty-two states now get from federal aid. The “Body-Worn Camera Pilot
      Implementation Program,” which receives $55 million in federal funding, is intended as a “commitment to building
      trust and transparency between law enforcement and the communities they serve,” “Justice Department Awards over
      $23 Million in Funding for Body Worn Camera Pilot Program to Support Law Enforcement
      Agencies in 32 States,” Department of Justice, September 21, 2015.
    


    
      26  This poses several sets of problems. If
      American organizations want to quickly show images filmed of a fatal altercation between a police officer and an
      African-American, this approach can facilitate the live, online dissemination of violent images filmed in other
      contexts (suicide, terrorism, etc.), from with the social networks have a duty to protect their users.
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      ‘ICTY’. See International Criminal Tribunal for the former Yugoslavia
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      legal subjects here
    


    
      Levi, Primo here
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      Rodney King case here, here, here–here
    


    
      political unconscious here
    


    
      politics of recognition here–here
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      positivism here, here
    


    
      post-colonialism here, here
    


    
      post-modernism here
    


    
      post-structuralism here
    


    
      power here, here–here, here
    


    
      Power, Samantha here
    


    
      pragmatism here
    


    
      process theory here
    


    
      propaganda here, here, here, here
    


    
      property here
    


    
      proprietorship and criminal impropriety here, here–here
    


    
      public space here, here–here
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      public policy here
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      Rancière, Jacques here, here, here,
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      rationality here
    


    
      Rawls, John here
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      legal here, here
    


    
      politics of here–here
    


    
      “reification” here
    


    
      relativism here, here, here
    


    
      resistance here
    


    
      rhetorical fields here
    


    
      Riefenstahl, Leni here
    


    
      rights-bearing subjects here
    


    
      Rodríguez, Jesusa here, here, here, here
    


    
      Roman law here
    


    
      Romanticism here, here
    


    
      Rose, Carol here, here
    


    
      rule making here
    


    
      rule of law here
    


    
      Rwanda
    


    
      Africanness here, here, here, here
    


    
      Gacaca courts here
    


    
      genocide here, here, here, here, here, here
    


    
      Interahamwe here, here, here
    


    
      International Criminal Tribunal (see ICTR)
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      Schorske, Carl here, here, here
    


    
      Schwartz, Hillel here
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      scientific expertise here
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      here
    


    
      screen images here. See also films; visual images
    


    
      secularism here, here
    


    
      secular liberalism here, here
    


    
      Servin, Jacques here, here, here, here, here,
      here
    


    
      Shakespeare, William xii, here
    


    
      Sherwin, Richard here, here, here, here, here, here, here,
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      Shoah here
    


    
      Simpson, Gerry here
    


    
      situational art here–here. See also graffiti; street art
    


    
      commissioning here–here
    


    
      motivation here, here
    


    
      proprietorship and criminal impropriety here, here–here
    


    
      public space here, here–here
    


    
      sensibility here–here, here
    


    
      trespass here
    


    
      urban space here–here
    


    
      social commons here
    


    
      social drama here
    


    
      social realism here
    


    
      song(s) here, here, here, here, here, here–here,
      here, here, here–here
    


    
      sonic imagination here
    


    
      soundscape here–here
    


    
      audio recording here–here
    


    
      “audiovisual contract” here
    


    
      Bikindi case here, here–here
    


    
      noise here–here
    


    
      radio here, here–here, here
    


    
      “schizophonia” here
    


    
      sovereign power
    


    
      cultural hegemony here
    


    
      Klimt’s Jurisprudence here, here, here–here, here–here, here
    


    
      speech here–here, here, here, here
    


    
      land and sovereignty here–here
    


    
      popular sovereignty here
    


    
      “state of emergency” here
    


    
      state violence here, here. See also police violence
    


    
      Stevens, Wallace here, here
    


    
      Strauss, Leo here, here
    


    
      street art here. See also situational art
    


    
      audience here
    


    
      autonomy here
    


    
      lack of authorization here–here
    


    
      “legal walls” here, here
    


    
      media here
    


    
      motivation here, here
    


    
      “pieces” here, here, here
    


    
      proprietorship and criminal impropriety here, here–here
    


    
      public space here, here–here
    


    
      surfaces and locations here, here, here,
      here
    


    
      “tagging” here–here, here, here
    


    
      Suharto, General here
    


    
      surrealism here
    


    
      “suspension of disbelief” here
    


    
      synaesthetic jurisprudence here, here
    


    
      Tabbush, Paul here, here, here, here, here–here
    


    
      Taylor, Charles here
    


    
      Taylor, Telford here, here
    


    
      technology here–here
    


    
      television here, here, here, here–here,
      here
    


    
      terra nullius here, here
    


    
      text here, here, here, here, here, here, here
    


    
      textualism here
    


    
      theater here
    


    
      theology here–here
    


    
      Thompson, Allan here
    


    
      Tihanyi, Catherine here
    


    
      Tocqueville, Alexis de here
    


    
      Tomasulo, Frank P. here
    


    
      torture here
    


    
      trees
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      used as evidence here–here, here–here
    


    
      trespass here
    


    
      Trotha, Lothar von here
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      TV shows here
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      urban space
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      here
    


    
      public space here, here–here
    


    
      situational art here–here
    


    
      utopianism here, here
    


    
      Vamos, Igor here, here
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      Vico, Giambattista here, here, here, here
    


    
      visual media
    


    
      decoding here
    


    
      ICTY trial evidence here, here–here,
      here, here, here–here, here–here
    


    
      polysemy here
    


    
      Rodney King case here, here–here
    


    
      video editing here–here
    


    
      visual rhetoric here
    


    
      Wagner, Richard here
    


    
      war crimes here, here, here. See also crimes
      against humanity; genocide
    


    
      Weaver, Richard here
    


    
      Weber, Max here
    


    
      “webs of significance” here
    


    
      Welles, Orson here, here, here
    


    
      White, James Boyd here, here
    


    
      Williams, William Carlos here
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INTERNAL REPORT
Thursday, 11 June, 198

T am Viadinir DZURO, I m an invesigtor o the Office of the Prosccutor
(OTP) ofthe ICTY in The Hague.

00 26 and 27 November 1997, Investigator Dennis Milner and I interiewed
Slavko Dokmanovié in the Scheveningen prison in The Hague. During the coune ofthe
interview, Mr. Dokmanovié mentioned that he was in possesion of video recorings,
‘which he intended o produce {0 suppor his alb. This was the first indication that an
i video existed.

00 19 January 1998, Lwas informed by Legal Advisor Clint Wiliamson that M.
Fila hd supplied the menioned video tap 10 the Court and tha the OTP would get
access o it soon aferwrds.

As 5000 s the TP obisined a copy of the tape, my colleagues and I had the
opportunity (0 view . | was tasked by the Prosecutor 0 identfy plces shown on the
Video in Vukovar.

ACthat time, T began the proces of atimping o determine various locations
depicted o the videoape,particulaly thos i elative proximity (o Ovéars.

1 started my task at the ICTY Video Unit where I printed  number of sills out o
the video tap.  aisostdied the city plan of Vokovar,  map of the Vukova rgion, and
the statement iven 1 us by Mr. Dokmanoviéinthe Scheveningen prison.

Relying on the above sources, 1 tematively cstablished the route that M.
Dokmanovics aleged o hae taken on 20 November 1991

In February 1995, T travelled on & mission (o Vukovar. My peimary task a that
time was 1 positiely identify loationsshown on th videotape and 1o 10 determine
the imes displayed on the videotape were consstnt with acwual ravl imes berween the
apparent locaions.

B on my on-scene nvestgatons, | was able (0 cstblish that a the indicated
times the following actions were depicid on the videotspe i the locatons described
below:

1507 - Tho group with the cameraman appears o depit from Velepromet

1526 - The group with the cameraman appears o amive i the cenee of Vukovar

1530 - The ehicke pases trough Somite Strettraveling in the dircton of
e southern outkins of Vukovar towards Negoslavch

1536 - The ehick passs the st houses on the southem sde of Vulkovar s t

ravels ina southery diretion (onthe Vukovar-Negoslav oad).

1542 - Buses wavelingin a southerly dircton ae flmed t alocation
approsimately 370 metes northofthe soene depicteda 15.36 ...
approximately 370 meters back toward the cnie of Vukova,

=
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