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How to Use This Book

This book covers a number of related issues at the intersection of law and politics. Among them: Does the intent of members of Congress in passing a statute affect how courts interpret the statute? When can a campaign contribution to a member of Congress be a bribe? Can senators be sued for defaming someone in a speech on the Senate floor? Should courts use different rules in interpreting legislation passed by a legislature, in contrast to legislation passed through an initiative or other vote of the people? What are the rules for drawing legislative districts? How does the law assure or limit minority representation in legislatures? How may or should money in politics be limited?

Every Legislation, Statutory Interpretation, and Election Law course covers at least some of these questions. Yet each course considers somewhat different material, and the order of discussing this material varies. For this reason, you can start this book from any one of its four parts: I. Legislation and Representation; II. Statutory Interpretation; III. Voting Rights and Representation; and IV. Campaign Finance.

For the most part, this book follows standard Bluebook citation format. However, I usually avoid putting in pin cites and ids in an effort not to clutter the text, and I don’t always note when I’ve deleted internal citations or footnotes. Before quoting any material in this book, be sure to check the original source.

There are two books I cite to frequently, and I use the short form for them. The first is William N. ESKRIDGE JR., PHILIP P. FRICKEY, ELIZABETH GARRETT, & JAMES J. BRUDNEY, CASES AND MATERIALS ON LEGISLATION AND REGULATION: STATUTES AND THE CREATION OF PUBLIC Policy (5th ed. 2014), which I cite simply as ESKRIDGE ET AL. The second is DANIEL H. LOWENSTEIN, RICHARD L. HASEN, DANIEL P. TOKAJI, & NICHOLAS STEPHANOPOULOS, ELECTION LAW—CASES AND MATERIALS (6th ed. 2017), which I cite simply as LOWENSTEIN ET AL.

I welcome your questions, corrections, and suggestions to improve this book. Please send me an e-mail to rhasen@law.uci.edu. I hope you enjoy this material as much as I do, but even if you don’t, I hope this book makes the material clearer and easier for you to understand. Gluttons for further punishment can keep up with the field through my Election Law Blog (http://electionlawblog.org). Thanks for reading!
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1.1. INTRODUCTION: HOW A BILL BECOMES A LAW

When I was a kid, one of my favorite parts of watching Saturday morning cartoons was ABC’s Schoolhouse Rock, which taught points of grammar, math, and civics through catchy songs and cartoons. One the most famous of these cartoons, still watched today, is a Schoolhouse Rock cartoon, “I’m Just a Bill,” which tells the story of how a bill becomes a law.1

In the cartoon, some “folks back home” come up with a good idea for legislation: “School bus must stop at railroad crossing.”2 They bring the idea to their member of Congress, who writes the idea up as proposed legislation (a bill). “Bill” tells the rest of the story to a young boy. Bill gets referred to a committee where “a few key Congressmen discuss and debate” whether he should become a law.3

Unlike most bills, which “die” in committee, Bill gets voted favorably out of committee, and the House of Representatives then also votes in favor (from all the “Yes” votes above the Capitol Dome in the cartoon, it looks to be a unanimous vote). Bill now has to start all over again, on the Senate side. (“Oh no!” the boy who hears Bill’s story laments. “Oh yes!” responds Bill, recognizing this as progress.) Bill passes the Senate and then goes to the president, who has the choice to sign or veto. (Bill alludes to the possibility of Congress overriding the veto without giving any details.) The president signs Bill, and he becomes a law, to the cheers of everyone. “Oh yes!” exclaims Bill.

In recent years “I’m Just a Bill” has been mercilessly but lovingly mocked by The Simpsons, Family Guy, The Daily Show, and many others.4 Schoolhouse Rock presents an idealized view of the legislative process and is familiar to many viewers, making it exceptionally suitable for mockery. The 1976 cartoon aimed as a rudimentary civics lesson for children obviously does not cover any of the most salient features of the current legislative process in Congress: political polarization, grandstanding at committee hearings, gridlock, filibusters, extensive influence of professional lobbyists, bills thousands of pages long that legislators don’t read, and Congress’s increasing need to resort to emergency temporary legislation to get through a series of governmental crises as Democrats and Republicans appear locked in a never-ending legislative deathmatch.

The Daily Show send-up5 of “I’m Just a Bill” featured a beat-up Dodd-Frank Bill (played by comedian John Oliver) explaining to host Jon Stewart why many of the features of a financial reform bill passed by Congress in the wake of the 2008 financial crisis had not yet been put into place. After singing and pretending to be upbeat despite his black eye, the new Bill confesses: “This whole financial reform thing is a sham. The only way that Congress would pass me was if the details of my rules and regulations were left unspecified, giving K Street lobbyists all the time they would need to water me down post-passage. . . . If any actual tough rule managed to squeak through, Congresspeople cut the budget of the agency responsible for enforcing it. The whole thing is a giant punt. I’m no law — I’m no law, Jon. I’m just an undefined, impotent 2,300-page piece of legislative #@#! You see this [pointing to a button on his body reading “Law”]? You see this here, Jon? I stole this off the Voting Rights Act of 1965!”

The aim of this chapter is to explain the legislative process, from the formal requirements of bicameralism and presentment à la Schoolhouse Rock to the legislative roadblocks built into the process that may stall legislation to current thinking about how political polarization and other factors have led to profound changes in the federal legislative process.

Nineteenth-century European politician Otto von Bismarck is famous for remarking that “[i] f you like laws and sausages, you should never watch either one being made,” a statement that the late New York Times health care law reporter Robert Pear described as an insult to sausage makers.6 But seeing how legislation gets made is an occupational requirement for today’s lawyers. Understanding the formal and informal hurdles for creating legislation is important to everyone in order to have a clear understanding of the inner workings of our democracy. But they are especially important to lawyers for two reasons.

First, lawyers handling statutory interpretation issues (discussed in Part II of this book) must have a clear understanding of the legislative process in order to explain to courts the origins and meaning of particular statutory language. Statutory interpretation issues pervade modern legal practice for both litigators and transactional lawyers. Most lawyers have to deal with statutes every day in their practice, especially when they interact with administrative agencies, which must apply statutes and often issue regulations and decisions interpreting statutes. Second, understanding the legislative process can help lawyers identify those points in the legislative process when it will be most important to shepherd through, alter, or block legislation affecting their clients’ interests.

Example 1

Aaron tells Betty she’s a fool to take a course in legislation: “All I need to know about how a bill becomes a law I learned on Schoolhouse Rock,” he says. Betty tells Aaron that he’s the fool. Is Betty right?

Explanation

In my view, Betty is right. Modern legal practice requires lawyers to interact with statutes (and regulations based on statutes) all the time. Whether interpreting statutes, helping clients pass or block legislation, or determining the validity of legislation, lawyers today need to appreciate not only the formal means by which bills become law, but also current political practice. The Schoolhouse Rock approach to legislation presents the legislative process in an uplifting, ideal way that will catch naive lawyers off guard: The current actual legislative process deviates sharply from this reality. Good lawyers need to understand reality to be able to interpret and apply statutes; guide or block legislative actions at the federal, state, or local level; and help clients navigate legislative, administrative, and judicial proceedings. We can still celebrate the legislative process, but we should not pretend that it is simple or straightforward.

1.2. FORMAL REQUIREMENTS FOR FEDERAL LEGISLATION

1.2.1. Bicameralism and Presentment (Including the Enrolled Bill Rule and Origination Clause)

The U.S. Constitution provides the basic rules for how a bill becomes a federal law.7 According to Article I, section 7,

All bills for raising revenue shall originate in the House of Representatives; but the Senate may propose or concur with amendments as on other Bills.

Every bill which shall have passed the House of Representatives and the Senate, shall, before it become a law, be presented to the President of the United States; if he approve he shall sign it, but if not he shall return it, with his objections to that House in which it shall have originated, who shall enter the objections at large on their journal, and proceed to reconsider it. If after such reconsideration two thirds of that House shall agree to pass the bill, it shall be sent, together with the objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a law. But in all such cases the votes of both Houses shall be determined by yeas and nays, and the names of the persons voting for and against the bill shall be entered on the journal of each House respectively. If any bill shall not be returned by the President within ten days (Sundays excepted) after it shall have been presented to him, the same shall be a law, in like manner as if he had signed it, unless the Congress by their adjournment prevent its return, in which case it shall not be a law.

Every order, resolution, or vote to which the concurrence of the Senate and House of Representatives may be necessary (except on a question of adjournment) shall be presented to the President of the United States; and before the same shall take effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the rules and limitations prescribed in the case of a bill.

We will get to vetoes and the special rules for raising revenue later in this chapter. For now, we focus on the basic constitutional requirements for passing a law. As the Supreme Court has explained the rules, “(1) a bill containing its exact text [must be] approved by a majority of the Members of the House of Representatives; (2) the Senate [must] approve [] precisely the same text; and (3) that text [must be] signed into law by the President.”8 The requirement that both chambers pass the exact same bill is known as the bicameralism requirement. The bill must pass both the 435-member House and the 100-member Senate, worded identically in both cases, and then be signed by the president (or subject to a veto override).

Bicameralism sounds pretty straightforward, as when one chamber passes a bill, the other picks up the bill and passes it without amendment, and the president signs it; but sometimes it is not. To begin with, legislation may start out with the same text when a bill is introduced in the House and Senate, but thanks to amendments in each chamber, bills that pass out of each house may differ in small or large ways. Bills can also start in each chamber with different language and different provisions. When that happens, the path to such a bill becoming law usually happens in one of two ways:

(1)Leaders in each chamber appoint members to a House–Senate conference committee to hash out differences. The members of the conference (“conferees”) may produce compromise legislation and a conference report explaining the compromises. Each chamber then votes on the exact conference version of the bill, which becomes law if passed in both chambers and signed by the president (or subject to a veto override).

(2)One chamber gives up on its own version of the legislation and simply passes the exact bill passed by the other chamber. This can happen when there is a rush on the legislation or when there may be procedural or other impediments to a conference or delay of legislation. (As we will see later this chapter, this is part of the story of how Democrats were able to get the controversial 2010 health care law through the Congress.)

Example 2

The House of Representatives unanimously passes a bill declaring November 15 to be National Canned Food Awareness Day. Around the same time, the Senate passes a bill declaring November 16 to be National Canned Food Awareness Day. The president expresses strong support for the Senate bill. Is National Canned Food Awareness Day on November 15 or November 16?

Explanation

This is a trick question, but an exceptionally easy one to get us started. It is on neither day. There is no law related to National Canned Food Awareness Day, because the bill fails both the test of bicameralism (the identical bill was not passed in the House and Senate chambers) and presentment (the president did not sign any bill). If the supporters of this piece of legislation want it to become law, they will have to convince one of the chambers to acquiesce in the other chamber’s version of the bill and have that signed by the president, or have a conference to iron out the differences (perhaps National Canned Food Awareness Week is on the way?) and present an identical bill to be passed again by each chamber and signed by the president.

The Enrolled Bill Rule. No one would seriously claim that Congress passed a law when both chambers passed bills that members thought were different. But occasionally, each chamber passes its own version of a bill that its members believe to be identical to that passed by the other chamber, the president signs such a bill, and it then turns out there is at least one discrepancy in the versions of the bill passed by the House and Senate. That discrepancy is possible because modern bills in the House and the Senate can be long and quite complex, with provisions changed all along the way. Mistakes happen, even (especially?) in Congress. A lawyer who discovers the discrepancy might argue that his or her client is not bound by a “law” passed with such a flaw, because such a “law” could not really be a law under the rules set forth in Article I of the Constitution.

The Supreme Court long ago foreclosed such an argument in Marshall Field & Co. v. Clark.9 Marshall Field establishes what has come to be known as the Enrolled Bill Rule. Under this rule, courts will not consider extrinsic (or outside) evidence showing that the chambers of Congress passed bills that were not identical so long as Congress followed its own procedures and attested that identical bills were passed by having its presiding officers sign what Congress calls the “enrolled bill.”10

The Supreme Court would not consider a challenge by importers to the Tariff Act of 1890 even though “it [was] shown by the congressional records of proceedings, reports of committees of each house, reports of committees of conference, and other papers printed by authority of Congress” that the bill that was passed in each chamber differed from the enrolled bill.

The Supreme Court offered two reasons for the Enrolled Bill Rule. First, the rule eliminated the potential for great uncertainty in the law: “Better, far better, that a provision should occasionally find its way into the statute through mistake, or even fraud, than that every act…should, at any and all times, be liable to be put in issue and impeached.…Such a state of uncertainty in the statute laws of the land would lead to mischiefs absolutely intolerable.” Second, the Court cited separation of powers concerns, reasoning that allowing in outside evidence to contradict the attestation on an enrolled bill would “subordinate” Congress to the judiciary.11

The Enrolled Bill Rule is a rule barring only challenges to the validity of a federal law. The rule does not prevent a party in court from pointing to information in the legislative history, even to conflicts in versions of the bill passed by each chamber of Congress, in an argument about the law’s meaning.12 In other words, the Enrolled Bill Rule is not a limitation on statutory interpretation rules available to litigants or courts.

Example 3

On February 8, 2006, President Bush signed a budget bill known as the Deficit Reduction Act of 2005. In ten titles, the DRA amends a variety of familiar statutes, including the Federal Deposit Insurance Act, the Communications Act of 1934, and the Social Security Act. The provisions of the DRA are sweeping: the Act, inter alia, effects extensive changes to Medicare and Medicaid laws, provides relief for victims of Hurricane Katrina, creates a program through which households may obtain coupons to defray the cost of digital-to-analog converter boxes for their televisions, and, significantly, for purposes of this lawsuit, amends the U.S. Code to increase the filing fee for civil actions in federal district courts from $250 to $350.

Approximately six weeks after the President signed the DRA, Public Citizen filed a complaint against the Clerk of the U.S. District Court for the District of Columbia…, arguing that as an organization that routinely files civil suits, it anticipated having to pay the $100 fee increase on a regular basis. Public Citizen asked the District Court to declare the Act unconstitutional and compel the Clerk to maintain the $250 filing fee.…

According to the complaint, in the Fall of 2005, the House and Senate passed different versions of a budget bill referred to as S. 1932. To iron out the differences, the legislation was sent to a conference committee. The committee produced a conference report which failed to pass the Senate. Shortly thereafter the Senate passed an amended version of S. 1932 wherein §5101 specified a 13-month duration of Medicare payments for certain durable medical equipment. However, when the Senate clerk transmitted the engrossed S. 1932 to the House, he mistakenly changed §5101 of the bill to reflect a 36-month duration of payments for durable medical equipment rather than the 13-month duration actually approved by the Senate. The House voted on this engrossed bill, including the erroneous duration figure. Because the legislation originated in the Senate, the House returned it to the Senate for enrollment. The Senate clerk, recognizing the transcription error in the engrossed bill, altered the text of the enrolled bill so that it included a 13-month rather than a 36-month duration. The version of the DRA signed by the presiding officers contains the 13-month figure. Thus, since the 13-month duration term in the enrolled bill passed the Senate but not the House, the President signed legislation that did not actually pass both houses of Congress in precisely the same form.”

The record contains a copy of the DRA bearing the signatures of then-Speaker of the House of Representatives Dennis Hastert and President pro tempore of the Senate Ted Stevens.

Can Public Citizens successfully change the DRA’s increase in filing fees?

Explanation

The facts of this case come from Public Citizen v. United States District Court.13 The United States Court of Appeals for the D.C. Circuit rejected Public Citizens’ argument, relying squarely on Marshall Field and the Enrolled Bill Rule. The court wrote that Public Citizens was trying to do exactly what the importers were trying to do in the Marshall Field case: rely on outside materials to prove that the House and Senate did not pass identical versions of the same bill and that therefore the DCA never became law. Public Citizen tried to argue that the type of legislative material it relied upon was different than the type of legislative materials the importers relied upon in Marshall Field. Public Citizen’s evidence that the House and the Senate passed slightly different versions of the DCA was quite strong. Nonetheless, the court was unconvinced that the difference in the type of legislative materials mattered, and it strongly endorsed the policy arguments behind the Enrolled Bill Rule. The rule appears to be safe from attack for the foreseeable future.

The Origination Clause. Turn back a few pages to take a look at the first part of Article I, section 2 of the Constitution: “All bills for raising revenue shall originate in the House of Representatives; but the Senate may propose or concur with amendments as on other Bills.” According to the Supreme Court, the Framers of the Constitution gave this power to raise revenue to the House, whose members were elected every two years, rather than to the Senate, whose members were chosen by state legislatures (until the later passage of the Seventeenth Amendment):

[T]he Framers’ purpose [in including the Origination Clause in the Constitution] was to protect individual rights. As James Madison said in defense of that Clause: “This power over the purse may, in fact, be regarded as the most complete and effectual weapon with which any constitution can arm the immediate representatives of the people, for obtaining a redress of every grievance, and for carrying into effect every just and salutary measure.” The Federalist No. 58, p. 359 (C. Rossiter ed. 1961).

United States v. Munoz-Flores.14

The Origination Clause raises a few questions: What counts as a “bill[] for raising revenue?” And what happens if such a bill starts in the Senate rather than the House— is it a “law” and if so is it constitutional? As it turns out, the answer to the first question is easier than the answer to the second.

The Supreme Court’s most important recent pronouncement on these questions occurred in the Munoz-Flores case. On the first question, the Court reaffirmed earlier precedent that “revenue bills are those that levy taxes in the strict sense of the word, and are not bills for other purposes which may incidentally create revenue. The Court has interpreted this general rule to mean that a statute that creates a particular governmental program and that raises revenue to support that program, as opposed to a statute that raises revenue to support Government generally, is not a ‘Bil[l] for raising Revenue’ within the meaning of the Origination Clause.”

In Munoz-Flores, the Court rejected an Origination Clause challenge to the Victims of Crime Act of 1984, which required the person challenging the law to pay a “special assessment” established under the act to a victim of a crime he or she perpetrated. The Court held that the act was not a revenue bill: “the special assessment provision was passed as part of a particular program to provide money for that program — the Crime Victims Fund. Although any excess was to go to the Treasury, there is no evidence that Congress contemplated the possibility of a substantial excess, nor did such an excess in fact materialize.”

The Court never reached the second question under the Origination Clause: What would be the consequences of a holding that a bill raising revenue originated in the Senate rather than the House? (“We therefore need not consider whether the Origination Clause would require its invalidation if it were a revenue bill.”) However, in a lengthy portion of the opinion on the justiciability of the Origination Clause claims, the Court suggested that such a law would be unconstitutional (with the remedy for a constitutional violation being unclear).

Justice Stevens in his concurrence argued that the House could always protect itself from Origination Clause violations by never passing bills raising revenue that began in the Senate; he saw no need for judicial intervention when the House did not object.

Justice Scalia, separately concurring, argued for application of the rule, or at least the principle, from the Marshall Field Enrolled Bill Rule case: The Victims of Crime Act came to the president as a bill from the House — “The enrolled bill which, when signed by the President, became the Victims of Crime Act of 1984, 98 Stat. 2170, bore the indication ‘H.J. Res. 648.’ The designation ‘H.J. Res.’ (a standard abbreviation for ‘House Joint Resolution’) attests that the legislation originated in the House.” Justice Scalia would have looked no further in an Origination Clause challenge.15

Example 4

In 2009, Congress passed the Patient Protection and Affordable Care Act (the major health care law more commonly known now as “Obamacare”). The very long bill made a huge number of changes related to the provision of health care in the United States. A number of courts considered constitutional challenges to the law, including Congress’s power to mandate that individuals purchase or obtain health insurance or pay a penalty. The cases reached the Supreme Court, with Chief Justice Roberts agreeing with the four other conservatives on the Court that this “individual mandate” exceeded Congress’s power under the Commerce Clause. Fed’n of Indep. Bus. v. Sebelius.16 But the chief justice held (contrary to the position of the four other conservatives on the Court) that the individual mandate was a constitutional exercise of Congress’s taxing power.17

In response, a conservative legal group filed a lawsuit contending that Obamacare violated the Origination Clause. The bill that became the health care bill started as H.R. 3590, providing a tax credit for certain homeowners. After the bill passed the House, the Senate amended it by gutting the entire measure and inserting what became the health care bill, including the individual mandate provision. The Senate passed its version of H.R. 3590, and then the House passed the Senate’s amended version, which President Obama signed.

If you were a lawyer for the government defending the health care law from an attack under the Origination Clause, what arguments would you raise?

Explanation

The facts of this case come from Sissel v. United States Department of Health & Human Services.18 The district court rejected the challenge for three reasons:

(1)The bill is not one for raising revenue under the Supreme Court’s standard in Munoz-Flores. Its primary purpose was to revamp health care law; its purpose is not to raise revenue for the government generally. Thus, it is not subject to Origination Clause limits.

(2)Even if the bill is one that raises revenue, it does not violate the Origination Clause. Under Justice Scalia’s concurrence, the bill begins “H.R.,” which Justice Scalia would accept as conclusive evidence that the bill began in the House. Even looking deeper at the history, it appears that H.R. 3590 did originate in the House, even if its provisions were gutted and replaced with another bill. To reach the conclusion that this bill originated in the Senate would require courts to delve deeply into the legislative process to figure out whether a bill really can fairly be said to have originated in the House. The court rejected such a “germaneness” requirement.

(3)Even if the bill is one that raises revenue and it does violate the Origination Clause, there is no judicial remedy. The House had the choice not to vote in favor of the amended H.R. 3590; but a majority did so and therefore there is no remedy (at least under Justice Stevens’s understanding of the Origination Clause).

The D.C. Circuit affirmed the district court’s ruling, emphasizing that the standard for determining when a bill’s purpose for raising revenue is a “strict” one, and does not apply to legislation that may “incidentally create revenue.” The court noted that, in addition to the “special assessment” addressed in Munoz-Flores, the Supreme Court has previously determined that taxes on circulating bank notes and taxes to fund D.C. railroad construction are not subject to the Origination Clause. Because the court found that the legislation’s purpose was not to raise revenue and was therefore not subject to the Origination Clause, there was “no occasion to determine whether it originated in the House or the Senate.”19 It did not address the district court’s third point. The Supreme Court declined to hear the case.

In a similar case, the Fifth Circuit addressed an Origination Clause challenge to the Affordable Care Act brought by an employer and his employee. The district court had determined that the bill was not intended to raise revenue and therefore not subject to the Origination Clause. Citing constitutional avoidance, the Fifth Circuit found that the plaintiffs lacked standing and did not evaluate the Origination Clause claim.20

1.2.2. The Veto Power (Including the Line-Item Veto)

The veto procedures in the Constitution’s Article I are pretty straightforward, with one key exception. Let’s walk through the different permutations of what can happen after an enrolled bill is sent to the president, as well as the effect that each permutation has on whether an enrolled bill becomes law.

Scenario 1 — President signs the bill. When the president signs an enrolled bill, that bill becomes law.

Scenario 2 — President vetoes the bill. When the president vetoes an enrolled bill, that bill does not become law. However, if the same bill passes with a two-thirds vote in each chamber after it is returned to Congress, then the bill comes law.

Scenario 3 — President neither signs nor vetoes the bill, while Congress remains in session. When the president receives an enrolled bill and does nothing, and Congress remains in session for ten days (not counting Sundays) after receipt, the bill becomes law without the president’s signature.

Scenario 4 — President nether signs nor vetoes the bill, and Congress is in “adjournment” within ten days of the president’s receipt of the bill. The Constitution provides that in Scenario 4, the president’s choice to do nothing acts as a veto of the law, a scenario sometimes known as a pocket veto. This is a stronger veto, because the bill is not returned to Congress (which is not in session) for a possible override. But there is a dispute about which kind of adjournments count for purposes of a pocket veto.

The Pocket Veto Controversy. This discussion is about as arcane as this book is going to get, so please bear with me. There are three possible times when Congress “adjourns.” (1) A sine die adjournment when the two-year terms of the current members of the House end before the newly elected House takes office; (2) an adjournment between the first and second sessions of the same Congress (an intersession adjournment); and (3) an adjournment within a single session of Congress, as when Congress takes a summer recess (an intrasession adjournment).

There seems to be no controversy that the president’s pocket veto is effective when occurring at the end of a Congress (sine die adjournment). But there is considerable controversy over whether a pocket veto occurs during an intrasession or intersession adjournment. Unsurprisingly, modern presidents have taken the view that they can issue intrasession or intersession vetoes, and congressional leaders have disagreed.

The details, court cases, and machinations surrounding the pocket veto are spelled out in an article by Professor Robert J. Spitzer.21 Without going into all the details, in the modern era, some courts have reached the conclusion that a president could not issue a pocket veto during any time aside from sine die adjournments. But the Supreme Court has ducked the issue. In the meantime, both Republican and Democratic presidents from Reagan to Obama have not only issued pocket vetoes during intrasession or intersession adjournments — they have also done so with a “protective return,” which is a statement seeming to veto and return a bill to Congress for possible override in the event a court rules that the pocket veto during one of these adjournments is unconstitutional. As Spitzer explained:

Obama’s first veto was of a defense appropriations spending bill that duplicated another he had signed into law earlier that month. The vetoed bill was a stopgap spending bill that became unnecessary when the regular annual Pentagon appropriations bill was passed in time. On December 30, 2009, during Congress’s Christmas recess, the president announced that he was pocket vetoing H.J. Res 64. Yet in pocket vetoing the bill, he also did something that, under the terms of the pocket veto power described in the Constitution, is impossible: he returned the pocket vetoed bill to the clerk of the House of Representatives. Obama…explained his action in his veto message this way:

To leave no doubt that the bill is being vetoed as unnecessary legislation, in addition to withholding my signature, I am also returning H.J. Res. 64 to the Clerk of the House of Representatives, along with this Memorandum of Disapproval.

In 2014, the Court considered the presidential recess appointment power in NLRB v. Canning.22 It concluded that the recess appointment clause applies to both inter-session and intra-session recesses, and to vacancies that exist prior to a recess, and those that arise during a recess. However, it also found that any recess must be of sufficient length — and that a recess of less than ten days is not long enough to permit the President to make recess appointments. While the Court relied on a precedent concerning pocket vetoes,23 it did not indicate how its decision in Canning would affect the pocket veto.

At some point it is possible that the question of the validity of the pocket veto might end up back in court with a definitive resolution.

Example 5

In rejecting H.J. Res. 64, why did President Obama not simply veto the measure and return it to Congress? Why did he prefer to assert that he had done a pocket veto, and then he only “protectively” vetoed and returned the measure to Congress? Why did both Democratic and Republican House leaders oppose his use of the protective return?

Explanation

This example is a bit different from the others in that it asks you to assess political strategy rather than apply legal principle. Simply put, presidents prefer pocket vetoes because when such vetoes occur, Congress cannot override by a two-thirds vote. Instead, Congress has to start over, passing legislation in each house and sending it to the president for signature once again. That makes it much less likely that legislation that the president does not like will become law.

The battle here is not between the political parties; it is between the branches of government. The pocket veto with protective return is an attempt to expand presidential power over Congress. Both Democratic and Republican members of Congress may want to protect Congress’s powers from an encroaching president, although with today’s polarization, those considerations might be secondary to siding with others in the same political party.

The Line-Item Veto. Before we leave the rules on vetoes, we consider one other issue. In many states, governors have the ability to exercise a line-item veto, at least on appropriations items. This power lets governors strike out portions of bills (such as an appropriation for a particular governmental program) while letting the rest of the bill stand.

Supporters of the line-item veto see it as a way to curb government waste and special interest legislation that legislators sometimes put in legislation as a cost for support of a larger bill. The theory is that the governor might be less beholden to special interests and thus be more willing to cut wasteful spending from the budget. Opponents believe that the line-item veto gives too much power to the executive and that it can make legislators unlikely to enter into beneficial compromises if the governor can unravel deals to pick and choose only the parts the governor likes.

Whatever the merits of the line-item veto concept, it is clear that the U.S. Constitution does not give the president the line-item veto power. Article I, section 7 gives the president the power to sign legislation, veto legislation, or let the legislation become law without the president’s signature. Of course, we could amend the Constitution to give the president such power, but amendments are very tough to pass, requiring a vote of two-thirds of Congress and three-quarters of state legislatures. U.S. CONST. Art. V.

In the 1990s, supporters of the line-item veto came up with an ingenious way to give the president such power without amending the Constitution. Congress passed the Line-Item Veto Act of 1996, which gave the president new powers. The Supreme Court later described how the act worked:

The Line Item Veto Act gives the President the power to “cancel in whole” three types of provisions that have been signed into law: “(1) any dollar amount of discretionary budget authority; (2) any item of new direct spending; or (3) any limited tax benefit.” 2 U.S.C. §691(a).…

The Act requires the President to adhere to precise procedures whenever he exercises his cancellation authority. In identifying items for cancellation he must consider the legislative history, the purposes, and other relevant information about the items. He must determine, with respect to each cancellation, that it will “(i) reduce the Federal budget deficit; (ii) not impair any essential Government functions; and (iii) not harm the national interest.” Moreover, he must transmit a special message to Congress notifying it of each cancellation within five calendar days (excluding Sundays) after the enactment of the canceled provision.…

A cancellation takes effect upon receipt by Congress of the special message from the President. If, however, a “disapproval bill” pertaining to a special message is enacted into law, the cancellations set forth in that message become “null and void.” The Act sets forth a detailed expedited procedure for the consideration of a “disapproval bill”.…A majority vote of both Houses is sufficient to enact a disapproval bill. The Act does not grant the President the authority to cancel a disapproval bill, but he does, of course, retain his constitutional authority to veto such a bill.

The effect of a cancellation is plainly stated in [the Act]. With respect to both an item of new direct spending and a limited tax benefit, the cancellation prevents the item “from having legal force or effect.”

Clinton v. City of New York.24

In Clinton, the Supreme Court in a 6-3 vote held that the provisions of the Line Item Veto Act were unconstitutional. The majority, in an opinion by Justice Stevens, viewed the act as an impermissible end run around Article I, section 7. Considering a challenge to two cancellations of spending by President Clinton, Justice Stevens explained: “In both legal and practical effect, the President has amended two Acts of Congress by repealing a portion of each. ‘[R]epeal of statutes, no less than enactment, must conform with Art. I.’ There is no provision in the Constitution that authorizes the President to enact, to amend, or to repeal statutes.”25

Proponents of the Line Item Veto Act also argued that the act’s cancellation power was no different from the power of the president to not spend funds appropriated by Congress when Congress has specifically authorized presidential discretion if certain conditions are met. The Court rejected this argument as well. Justice Kennedy, concurring, focused on the separation of powers problems inherent in giving the president this cancellation power. He added: “The Constitution is not bereft of controls over improvident spending. Federalism is one safeguard, for political accountability is easier to enforce within the States than nationwide. The other principal mechanism, of course, is control of the political branches by an informed and responsible electorate.”

Justice Breyer, speaking for the three dissenters, did not agree that the president in canceling items of spending had unconstitutionally amended any laws: “When the President ‘canceled’ the two appropriation measures now before us, he did not repeal any law nor did he amend any law. He simply followed the law, leaving the statutes, as they are literally written, intact.” Congress, rather than putting the right to cancel items of spending within each particular bill (something that the majority thought was acceptable) passed a separate statute giving the president that power: “Literally speaking, the President has not ‘repealed’ or ‘amended’ anything. He has simply executed a power conferred upon him by Congress, which power is contained in laws that were enacted in compliance with the exclusive method set forth in the Constitution.” The dissenters then rejected the argument that the act violated separation of powers principles.

Example 6

Congress passes a bill providing, among other things, financial aid for a foreign country, but it includes a proviso that the president may withhold the aid if the president determines that the country has not taken “significant steps” toward establishing “free and fair elections.” The president signs the bill. The president then issues a proclamation withholding the aid, finding that the country “has not taken significant steps toward establishing free and fair elections.”

Does the president’s determination amount to an unconstitutional partial veto or amendment to the law providing for foreign aid in violation of Article I, section 7?

Explanation

No. Both the majority and dissenters in Clinton v. City of New York agree that it is constitutional for a law to include a provision that allows the president to withhold certain appropriated funds upon a finding that certain conditions specified in the law were not met. (In Clinton, the majority said such a provision may be particularly appropriate in foreign affairs, where the president has broader powers.) The ability of Congress to include such a provision constitutionally within a particular law but its inability for Congress to do so with a separate law granting the president this power was a particularly strong argument for the dissent as to why the Line Item Veto Act should have been held constitutional. The majority distinguished the two circumstances in its opinion.

1.3. DETAILS OF THE FORMAL FEDERAL LEGISLATIVE PROCESS

1.3.1. Rules for Consideration of Bills in the House of Representatives

The website of the House of Representatives makes passing a federal law seem straightforward, even easy, much as depicted by Schoolhouse Rock:26

Laws begin as ideas. First, a representative sponsors a bill. The bill is then assigned to a committee for study. If released by the committee, the bill is put on a calendar to be voted on, debated or amended. If the bill passes by simple majority (218 of 435), the bill moves to the Senate. In the Senate, the bill is assigned to another committee and, if released, debated and voted on. Again, a simple majority (51 of 100) passes the bill. Finally, a conference committee made of House and Senate members works out any differences between the House and Senate versions of the bill. The resulting bill returns to the House and Senate for final approval. The Government Printing Office prints the revised bill in a process called enrolling. The President has 10 days to sign or veto the enrolled bill.

Although nothing in this description is false, it is nevertheless incomplete (note, for example, the simplified discussion of the president’s veto power), and parts are pretty misleading considering that few pieces of significant legislation follow this regular order. Furthermore, in both the House and the Senate there are additional substantial barriers to passing legislation. Some scholars refer to these barriers, such as a committee chair, as a “vetogate” that can stop legislation from proceeding further.27 Legislation must pass through each of these gates in order to become law, unless legislative leaders can use exceptions to the rules to work around the barriers.

The technical rules of consideration of bills in the House and Senate are so complicated that we will only scratch their surface here. There are legislators, staffers, lobbyists, and others who become masters of the detailed rules of legislative process, as well as of the personalities and interests of committee chairs and other key members who often hold the fate of legislation in their hands. Having one of these masters working with you is key to getting legislation to the president for signature.

A member of the House will submit a bill as a sponsor by putting it in the “hopper” with the Clerk of the House. The member himself or herself is unlikely to have drafted any of the legislation. Instead the member’s and Congress’s staff likely played a significant role in its drafting. Outside groups, including lobbyists, sometimes propose language or even entire bills for the member to introduce.28

The House website explains that after a member places a bill in the hopper, “[t] he bill is assigned its legislative number by the Clerk and referred to the appropriate committee by the Speaker, with the assistance of the Parliamentarian.” This referral process puts a lot of power in the speaker’s hands. The speaker often can put the bill into the hands of a committee chair who is likely to kill the legislation or who is likely to get it to the floor. House Rule XII provides detailed procedures about how the speaker must make decisions about which committees should have jurisdiction over a particular piece of legislation; the rule gives great flexibility to the speaker about referrals.

After legislation gets referred to a committee, that often is the end. Only a smaller percentage of bills get a committee hearing, and only a subset of those are voted favorably out of committee. When a committee chair refuses to move a bill out of committee, there are a few procedural steps that other members can take, but they are hard to achieve. For example, House Rule XV allows for a majority of members (218) to sign a “discharge petition” to get to the floor a bill that has been in committee for at least 30 days.

Before a bill gets voted out of committee, the committee will often hold hearings, take evidence, and hear from witnesses, among other things. The bill will be subject to a mark-up session wherein committee members will offer amendments to the bill under a set of additional rules and procedures. If the bill as marked up gets a majority vote, it then goes to the Rules Committee.

The Rules Committee is not only an important vetogate itself, where a bill can be stopped and go no further, but the Rules Committee also proposes to the House the rule for consideration of the bill on the House floor. The rule might specify how many amendments supporters and opponents may offer, as well as the timing for consideration of a bill. Sometimes members want to use amendments strategically to kill a bill (by including a provision that would make other members vote against it, sometimes known as a “poison pill”); the Rules Committee can facilitate or block such a process.

If a bill passes out of the Rules Committee, it can go to the floor of the House. Even then, the House leadership, including the speaker, has control of the calendar and thus of when items come up. When a bill first makes it to the floor, the House first votes on the rule for debating the measure itself. If the rule passes, then the bill itself gets debated under the procedures established by the rule, including the possibility of offering amendments. The House votes on the amendments, first without a tally of recorded votes, and then again there may be recorded votes on accepted amendments. Following additional procedural steps, the House votes on the bill as amended.

All of this is the “regular order” for consideration of legislation in the House. It turns out, however, that more and more legislation doesn’t follow this regular order and goes through a different path set by the House leadership. We will take that up later in this chapter.

Imagine if Schoolhouse Rock had tried to explain all of these complications!

Example 7

Representative Donogood has just put a new bill in the hopper that would put your client out of business. Your client is very worried about the bill and thinks that it could get the support of a majority of the House. What can you say to put your client at ease, and what would you advise your client to do?

Explanation

To begin with, most bills don’t get farther than being assigned to a committee. The road from bill to law is a very tough one, and many things can happen along the way to derail the progress of a bill. If your client is really worried that the bill could gain some traction, you might advise your client to hire lobbyists or others who could try to influence those members who act as vetogates and who can strategize about the best ways to defeat the bill. (Much more about lobbyists in Chapter 3.) It may be enough to get the relevant committee chair, or Rules Committee chair, or someone in the leadership willing to intercede on your client’s behalf to kill the bill. If not, it might be possible to come up with an amendment strategy to include a “poison pill” or other provision in the legislation that would make it less likely to pass the House.

Finally, even if the bill passes the House, it will have to get through the Senate, where many House bills go to die. And of course then the president will get to decide whether to sign any bill that passes Congress.

1.3.2. Rules for Consideration of Bills in the Senate, Including Filibuster Rules

As with House rules, I present here just a bare bones sketch of Senate procedures.29 The byzantine details of Senate procedures are beyond the ken of mere mortals. The 1992 version of Riddick’s Senate Procedure, named after a former Senate parliamentarian, incorporates over 10,000 different Senate legislative precedents.30

There are many differences between the House and Senate: Senate terms are six years, not two, meaning that only one-third of the Senate comes up for a vote at each federal election; there are only 100 senators (two from each state, regardless of size), compared to 435 House members (divided among the states by relative population, with each state guaranteed at least one House member); only senators get to vote on executive nominations and treaties. There are also differences in how the Senate considers legislation, the issue on which this section focuses.

As slow as legislative consideration is in the House, things can go much slower in the Senate, a body designed by the Framers to allow extensive (and sometimes) unlimited deliberation — a tool that can be used to end consideration of a measure without a final vote. As a 2002 Congressional Research Service report explained,

All senators have two traditional freedoms that, so far as is known, no other legislators worldwide possess. These two freedoms are unlimited debate and an unlimited opportunity to offer amendments, relevant or not, to legislation under consideration. The small size of the Senate permitted these traditional freedoms to emerge and flourish, subject to very few restrictions. Not until 1917 did the Senate adopt its first cloture rule (Rule XXII). Thus, from 1789 until 1917, there was no way for the Senate to terminate extended debates (called “filibusters” if employed for dilatory purposes) except by unanimous consent, compromise, or exhaustion.31

A senator introduces a new bill through the Senate parliamentarian, and the bill is considered having been read twice (to comply with Senate rules) unless a senator objects. (As we shall see, the Senate process provides ample opportunities for a senator to object, and usually the objection may be overcome only through a vote of “cloture” to end debate, a vote that typically takes a supermajority of 60 senators.)

If there is no objection, the majority leader will then refer the bill to an appropriate committee; the Senate, however, has fewer committees and thus the majority leader has fewer options to avoid particular committees. As in the House, committee chairs have great discretion about taking up a matter, scheduling a hearing, and marking up the bill with potential amendments. Members of the minority party on the committee can take a number of steps under the Senate rules to delay the consideration of a bill in committee.

If the bill is voted out of committee, it is put on the legislative calendar, and the majority leader may ask unanimous consent to bring the measure for consideration before the full Senate. If there is an objection, then there can be debate upon whether to bring the bill for consideration to the floor. The Senate’s consideration of whether to bring the measure to the floor for debate and a vote is subject to various delaying tactics that again can be overcome only through a 60-Senator vote. The senators may fight over whether and what amendments may be considered on the floor, and these fights, too, are subject to this type of delay. Complicated rules dictate the type and number of amendments that the Senate may consider.

For many of these delaying tactics, a single senator could decide to keep talking on the Senate floor to block consideration of a bill — a so-called “talking filibuster.” Although such filibusters used to be common, today they are rare; most senators who seek to block consideration of legislation do so by requiring a cloture vote. Indeed, it has become exceedingly common for bills to be subject to one or more cloture votes.

Measures of one important class are not subject to 60-member cloture votes: certain budget-related members contained in “reconciliation” bills. What might count as a bill subject to this special reconciliation process has become of increasing importance in recent years as the Senate has become more strongly divided between Democrats and Republicans. Democrats passed some important clean-up provisions of their health care bill under the reconciliation process; during the 2012 elections, Republicans in 2017 used reconciliation to repeal the “individual mandate” portion of Obamacare, but the “byzantine” reconciliation rules hampered the kinds of reforms Republicans could pass on a simple majority vote in the Senate.32

Example 8

Representative Donogood’s bill (see Example 7) has passed in the House, and your client is worried about the bill and thinks that it could get the support of a majority of the Senate. What can you say to put your client at ease, and what would you advise your client to do?

Explanation

As with the answer to Example 7, many roadblocks stand in the way of bills becoming law. The good news for your client is that Senate consideration of a bill is less likely than House consideration, even if a majority in both chambers favor the measure. This disparity exists because of the cloture rule, which requires a 60-vote supermajority to get almost any bill out of the Senate. Furthermore, a single senator has a number of additional procedural tools with which to slow down or block consideration of a bill that the senator opposes.

As with the House, the Senate, too, has its share of lobbyists and others who can work the Senate to seek to block the legislation. Indeed, many retired senators today have become lobbyists (or provide “strategic advice” without registering as lobbyists). A client with means has ample ways to try to influence just a few senators, which may be enough to scuttle most pieces of legislation.

Finally, even if the bill makes it through the House, the Senate, a conference committee, and additional votes on an identical version of the conference committee bill, your client can always seek to try to influence the president to veto the bill.

1.4. THEORIES OF THE LEGISLATIVE PROCESS

With all the complexity built into the federal legislative process, there is much disagreement over both how legislative procedures affect which laws make it through Congress (these are positive questions about how Congress works) and whether the complex federal legislative process is well designed (these are normative questions about whether Congress and our legislative process works well). One can take an entire course just on these theories. Here I just give a brief introduction to them.

1.4.1. Positive Theories

Pluralism and Public Choice Theory. Considering positive theories first, various pluralist theories conceive of Congress as an arena in which interest groups fight over their desired programs; interest group strength helps determine political outcomes, and such strength depends upon the resources that groups bring into battle, including the number of supporters and the money they have available, as well as the group members’ intensity of preference for a particular governmental action. The more resources, the greater the ability of the group to get its preferences enacted into law.33 Classic pluralism described a relatively benign marketplace with competing groups with different ideological agendas and visions of the public good. Intensity of belief drives group strength; sweat and forthrightness determine political outcomes.

Economists then formalized the pluralist model and, in the process, eliminated its rosy, democracy-affirming undertones.34 Public choice theory applies economic insights about rational behavior to a self-interested, group-oriented model of politics. These theorists understand political outcomes as depending on groups’ political capital rather than on their ideological commitment. For example, small, cohesive groups have an advantage organizing for political activity over large, diffuse groups, because they more easily overcome collective action problems.35 Thus small, cohesive groups control political capital disproportionate to the interests they represent in society. Similarly, wealthy and well-organized groups also enjoy disproportionate influence: Campaign contributions are an important source of political capital, and the wealthy have more wealth to contribute.

Proceduralism, Positive Political Theory, and Other Institutionalist Theories. Proceduralists accept much of what pluralism and public choice theory have to say about how interest groups seek to influence the legislative process. But they see these theories as not sufficiently emphasizing the role that institutions and institutional structures play in affecting legislative outcomes. Bargaining, negotiation, and game theory may all be relevant.

In other words, a theory that seeks to predict whether new banking bills are likely to become law cannot focus solely on how strong the banking and consumer lobbies are. It must consider the vetogates: Is the measure supported by the chair of the Senate Finance Committee? Is passing such a bill a legislative priority of the House leadership? Do opponents of the banking bill have a means to amend the bill with a poison pill to make its passage unlikely? Is there a legislative leader in the House who can attach this bill to a larger, desirable piece of legislation to make its passage more likely?

Positive political theory uses formal models based in game theory and negotiation theory to predict whether laws are likely to pass and whose preferences among members of Congress, the president, the Supreme Court, and government agencies are likely to be reflected in how the law is passed, interpreted, and implemented.36 Vetogates are key to predicting whether legislation passes through Congress; the preferences of the “median” Supreme Court justice — the middle justice, who is likely to be the swing voter on a question of statutory interpretation — have an outsized role in determining how courts will interpret the meaning of the statute.

Of course, any positive theory of the legislative process today needs to account for one of its most important features: intense partisan competition between Democrats and Republicans. We return to this issue in the next section of this chapter.

1.4.2. Normative Theories

People who study how Congress works likely would not dispute some of the central findings of these positive theories: that Congress does not always act in line with a vague notion of the “public interest”; that interest groups matter, especially to parts of legislation that are not well known to the public; and that institutions and vetogates matter significantly in assessing a bill’s chances of legislative success. (Chapter 3’s discussion of lobbying returns to consider how much interest groups matter to the outcome of legislative struggles.) But although the positive descriptions of the legislative process are pretty similar, normative analyses vary widely. Here is a basic sampling of normative views of an idealized legislative process.

Facilitate Interest Group Bargaining. Some pluralists celebrate no-holds-barred interest group legislative battles as democracy working. Others see pathologies and inequities in a system wherein groups with the most resources are better able than others to induce the legislature to follow their preferences. They may seek to limit certain outside influences (such as through campaign finance regulation or lobbying regulation) to ensure a fairer fight among groups.

Stop Inefficient Rent-Seeking. Some public choice theorists criticize the legislative process not for any democracy deficit but for its potential effect on the nation’s economy. They worry that interest groups will expend resources fighting over redistribution of resources rather than putting their resources to productive use. This rent-seeking behavior could damage the national economy. For this reason, some public choice theorists, such as Mancur Olson, have argued for shrinking the size of government, so that it has fewer rents to distribute. Others, such as Jonathan Macey, have argued that courts should interpret legislation in a public-regarding way so as to scuttle inefficient deals embodied in legislation.

Foster Legislative Deals. Some positive political theorists, such as Rodriguez and Weingast, believe that courts should interpret statutes so that the interpretations line up with the interests of the pivotal legislators (or vetogates) whose votes and actions were essential to the passage of legislation. They argue for doing so in order to encourage more legislation, as the pivotal legislators can count on courts to enforce legislatively brokered deals. Note how this view is quite the opposite of the view of some public choice theorists that courts should not seek to enforce special interest deals.

Encourage Deliberation. Finally, civic republicans and others take the position that more emphasis should be put on deliberation and consensus building among legislators than on the final product of legislation.37

For example, the Framers designed the Senate to facilitate deliberation, through rules such as that giving senators a right to unlimited debate. Civic republicans evaluating the current Congress would ask whether the current cloture system encourages or discourages meaningful dialogue — and indeed whether dialogue is likely to be fruitful in legislative bodies highly divided by partisanship, the issue to which we now turn.

Example 9

Consider the following statement from Rodriguez and Weingast, supra:

[C]ourts engaged in statutory interpretation of contentious statutes should use available legislative history to appreciate the bargaining process between ardent supporters and moderates that precipitated the statute. By honoring this bargain when construing such laws, courts may create incentives for future legislators to be accommodating and to behave in more moderate ways. At the same time, by decreasing incentives among moderates to become polarized, courts interpreting statutes can facilitate legislative agreement and therefore fulfill the objective of getting controversial social legislation enacted.

How would a pluralist, a public choice theorist, and a civic republican react to this statement? How do you react to this statement?

Explanation

A pluralist who favors uninhibited interest group competition for legislation likely would agree with Rodriguez and Weingast. They provide a way of enforcing legislative bargains — by having courts interpret statutes so as to further the views of those legislators whose votes were instrumental in passing the law. Such an approach could have the effect of encouraging more legislative dealmaking. Pluralists more concerned about inequality in interest group resources might question whether median legislators are more or less likely to follow the lead of interest groups with the most wealth or material resources.

A public choice theorist concerned with economic efficiency might not like the Rodriguez and Weingast approach. If the public choice theorist believes that many deals struck by Congress are economically inefficient, then having courts interpret inefficient laws in a way that will encourage more dealmaking is the wrong way to go. Instead, it might make more sense for courts to interpret laws in a publicly interested way to scuttle interest group deals. Some public choice theorists concerned about inefficiency of legislation call on courts to more broadly protect economic rights of individuals against the government as a means of limiting government redistributions.

It is less clear how a civic republican would react to the Rodriguez and Weingast proposal. One the one hand, civic republicans don’t want “bargaining” or an interest group bazaar; they want careful deliberation. A rule that helps to encourage legislative “deals” will cause legislators to think less about the public interest and more about narrower interests or their own interests. On the other hand, to the extent that a judicial focus on pivotal legislators helps courts understand the scope of consensus or agreement reached by carefully deliberating legislators, then this approach could have merit. The approach could be a way for courts to ensure that they were faithful to the reasoned deliberation of Congress.

As for your own opinion, I leave that one for you to develop as you work your way through the material in this book.

1.5. THE MODERN FEDERAL LEGISLATIVE PROCESS: MAJORITY POWER, POLITICAL POLARIZATION, AND THE DECLINE OF REGULAR ORDER

A course in a law school (as opposed to a political science department) can only touch briefly on the profound changes to the federal legislative process that have taken place over the last few decades. Students interested in the details of these changes, as well as the complex reasons for these changes, should read the very important book by the late Barbara Sinclair, Barbara Sinclair, Unorthodox Lawmaking: New Legislative Processes in the U.S. Congress (5th ed. 2017). This section describes some of Sinclair’s findings, but readers interested in the details should read Sinclair’s book in its entirety.

In the House, under both Democratic and Republican leadership, power has shifted from committee chairs to the general House leadership. House leaders maintain more control through multiple committee referrals, post-committee adjustments to legislation, bypassing of committees altogether, and more closed rules for consideration of legislation. Republicans also instituted term limits for committee chairs. Furthermore, the House majority leadership has made it harder for the minority party to exercise much power, and the rules give the majority party great control over the legislative agenda and the passage of legislation.

Things have changed in the Senate as well, under both Democratic and Republican leadership. As in the House, multiple committee referrals, post-committee adjustments, and bypassing of committees have become more common in the Senate. The greatest change in the Senate is that virtually all major legislation now requires the support of 60 senators to become law. It is not just that the number of 60-member “cloture” votes to cut off debate has dramatically increased. Many measures never make it to the cloture vote stage, because Senate leaders know that the bill will not survive such a vote, and bringing a measure up for a vote allows the minority to waste time debating it.

Members in the Senate minority use cloture votes, “holds” on legislation or nomination, and other procedural devices to slow down Senate business — thereby making it harder for the majority to enact the laws it favors. Furthermore, minority (or sometimes majority) senators use these devices to extract changes to laws, or concessions or changes from the executive branch (which may be only tangentially related to the issue before the Senate) when the president favors legislation being held up by the Senate. One response by the majority has been for the majority leader to “fill the amendment tree” when a measure is brought up for consideration on the Senate floor to prevent the minority from seeking amendments to majority-supported legislation.

Things have gotten so bad in the Senate, not only in terms of delayed legislation but also delays in the confirmation of judges, cabinet members, and executive officials, that members of the Democratic majority eliminated the 60-vote requirement for executive and judicial nominations, except for Supreme Court nominations, and Republicans, upon taking the majority, eliminated the requirement for Supreme Court nominations. Eliminating the filibuster and cloture requirements, even for just a subset of Senate votes, seemed to be a very tall order: The Senate considers itself a “continuing body” (because only one-third of all senators are elected at each two-year federal election), and it has standing rules. These rules can ordinarily be changed only through a two-thirds (or 67-senator) vote. So how did we get these rule changes?

Democrats and Republicans each used the so-called “nuclear option” when in the majority. The details are complicated, but the basic idea is this: The Senate majority leader eliminated the 60-vote requirement through a simple majority vote of 51 senators. The majority leader asked the president of the Senate, who is the U.S. vice president, to accept a “point of order” that the rule change could be made with a simple majority vote. (Some said this could only be done at the beginning of the new two-year session; others say the power is broader.) The president of the Senate so ruled, the majority voted for such a change, and the rules changed.38 When Democrats did make the initial change the Senate confirmed a number of judicial nominees that had been bottled up in the Senate. When Republicans made the change after the election of Donald Trump as President (making the president and Senate majority from the same party), the Senate quickly confirmed Trump’s first Supreme Court nominee, Neil Gorsuch. Since then Republicans, again using the nuclear option, have made additional changes to further speed nominations through the Senate.39 Many wonder whether one of the parties eventually will eliminate the filibuster entirely — making the Senate more like the House as a majoritarian institution.

Overlaying the battles in the House and Senate is a dramatic rise in the amount of political polarization. Although polarization was not a cause in the rise of unorthodox lawmaking, polarization has accelerated both its use and its importance. “Regular order,” that is, following the textbook way that a bill becomes a law, is out the window, and unorthodox lawmaking is in fact now the new normal. Many pieces of legislation roll a number of different issues into mammoth (multi–thousand-page) bills, sometimes referred to as omnibus legislation. Rather than beginning (or even going through) a committee process, important legislation is more likely to be negotiated by party leaders in the House and Senate, along with the White House, sometimes at a “summit” and sometimes in small negotiations between just a few of these leaders.

The reasons for tremendous rise in political polarization are also beyond the scope of this book and a law school legislation course. But it is worth flagging a major factor (which will be explored in Part III of this book): the increased ideological homogeneity of our two major political parties. Before the civil rights movement and the Voting Rights Act’s passage in the 1960s, there were far more conservative Democrats (especially from the South) and liberal Republicans (especially from the Northeast). Since then, Democratic conservatives have left the party, retired, or been voted out of office; the same has happened with most liberal Republicans. The number of moderate Democrats and Republicans has fallen off a cliff. As the political parties have become more internally the same ideologically, they also have become stronger political parties in the legislature, becoming more likely to vote together as a party even on issues that do not have a strong ideological cast. The result is more party-line votes, more trampling of the majority by the minority, more attempts by the minority to obstruct or delay the majority’s legislative program, greater acrimony, more unorthodox lawmaking wherein party leaders have to intervene to pass larger bills (“omnibus” pieces of legislation), and less legislation overall. In the first half of 2019, with divided government, Congress passed only 17 bills. Although there were a few major bills, others “changed the address of a post office in Charlottesville, Virginia, created an award for classified school employees like security officers and cafeteria workers, and clarified the grade and pay of podiatrists in the Department of Veterans’ Affairs.”40 These latter kinds of bills may be about the only kind of legislation these days that follows the Schoolhouse Rock model.

Professor Sinclair concludes: “Unorthodox lawmaking tends to empower House majorities and Senate minorities, but so far, it has made it possible for our most representative branch to continue to perform it essential function of lawmaking in a time of popular division and ambiguity.” Sinclair, at 274.

Example 10

The Affordable Care Act, the 2010 health care reform bill, was one of the most controversial pieces of legislation of the last few decades. Given the intense partisan divide on the wisdom of health care legislation, it only had a chance of passage because not only did Democrats control the presidency, Senate, and House, but they also, briefly, had a 60-vote majority in the Senate. There were many twists and turns in the legislation, in both the House and Senate, all of them covered by Professor Sinclair in her book.

One of the most dramatic moments in the passage of the legislation came near the end of the process. Both the House and Senate had passed their own versions of the health care law. The ordinary process at that point would have been a conference between House and Senate members, producing a piece of compromise legislation that then would have been subject to votes in both chambers. However, after the Senate passed its bill, Democratic Senator Edward Kennedy from Massachusetts, who was one of the longest-serving and strongest supporters of this type of health care legislation, died. At a special elections to fill the Senate vacancy, Massachusetts voters chose a Republican, Scott Brown, to replace Kennedy. Democrats at that point lost their filibuster-proof majority, and the chances of the Senate passing a conference bill seemed unlikely in light of strong and united Republican opposition to the legislation.

To get around the problem, Democrats in the House passed the Senate’s version of the law, thereby satisfying the bicameralism requirement. President Obama signed the legislation. Democratic House members then passed another bill that fixed some of the problems that House members had with the Senate bill. The bill then came to the Senate as a budget reconciliation bill, which cannot be filibustered. In order for the bill to count as a valid budget reconciliation bill, the bill had to satisfy the “Byrd rule,” named after long-serving West Virginia Senator Robert Byrd. The Byrd rule is complicated, but it generally requires that reconciliation bills contain only items related to budgetary issues, and not extraneous items. Democrats in the House and Senate, along with members of the Obama administration, worked hard to make sure that the second House bill would satisfy the Senate parliamentarian that it complied with the Byrd rule. Republicans tried to convince the Senate parliamentarian that it did not. The parliamentarian generally sided with the Democrats, but during Senate deliberations the parliamentarian agreed that two minor provisions of the bill violated the Byrd rule, and the Senate took those provisions out and passed the bill in a 56-43 vote. Because of slight changes in bill, the House had to meet again to satisfy the bicameralism requirements. The House approved the revised bill in a 220-207 vote.

Does the story of the passage of the health care law indicate that the legislative process works or that it is broken? Did Democrats abuse the legislative process? Did Republicans? To what extent does your view on this question depend upon whether you are a Democrat or a Republican? Does the health care story suggest that changes to the federal legislative process are desirable?

Explanation

On this last question, the answer is up to you. Having read this chapter, you could craft a thoughtful response going in one of many directions on these questions. The question about your political affiliations is meant to get you to think about how much your thinking about these issues may depend, even subconsciously, on which party you think benefits from the current rules or from rule changes and your views about the merits of each party’s ideological program.
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2.1. QUALIFICATIONS FOR OFFICE, TERM LIMITS, AND PUNISHMENT

Legislators are human beings like everyone else and subject to the same pressures and issues many face in life: mortgages, spouses, kids, and waiting for the cable tv installer. Things are even more complicated when legislators need to maintain one home near legislative offices and another in their home district or state and often are not paid enough to comfortably maintain two homes. With a rise in the number of working mothers elected to Congress in 2018, attention to these issues seems to have increased.1

Legislators also seem to have more than their share of sex scandals (think of Representative Anthony Weiner sending sexually inappropriate images via Twitter to a college woman he met online2 or Former Speaker of the House Dennis Hastert who admitted sexually abusing student athletes when he was a wrestling coach3) and bribery scandals (think of Representative William J. Jefferson, caught keeping $90,000 of bribe money in his freezer — talk about cold cash!4). In 2013, Representative Jesse Jackson Jr. pled guilty to using about $750,000 in campaign donations for personal use, including buying a $43,000 Rolex watch and $8,000 in Michael Jackson memorabilia.5

In the next chapter (on lobbying and bribery) and in Part IV (on campaign finance) we consider rules that regulate politicians and money. Those rules are important to ensure that legislators make decisions in the public interest, but they are not the only way society regulates legislators. The U.S. Constitution, federal statutes, and internal legislative ethics rules provide additional requirements, limitations, and immunities. In this chapter we consider some of these rules, beginning with qualifications for running for the U.S. House or Senate and the potential for legislative term limits. We then turn to two rules affecting legislative deliberation: the Speech or Debate Clause (applicable to Congress, with similar rules on the state level) and legislative single subject rules (not applicable to Congress, but applicable to many state legislatures). Finally we consider the concept of “due process of lawmaking.” None of these laws and rules will turn legislators into angels, but in this chapter we consider whether the rules are more likely to make them better legislators — or at least capable of making better legislative decisions.

Qualifications. The United States Constitution provides in Article I, section 2 that “No person shall be a Representative who shall not have attained to the age of twenty five years, and been seven years a citizen of the United States, and who shall not, when elected, be an inhabitant of that state in which he shall be chosen.” Similarly, Article 1, section 3 provides that “No person shall be a Senator who shall not have attained to the age of thirty years, and been nine years a citizen of the United States and who shall not, when elected, be an inhabitant of that state for which he shall be chosen.”

Let’s begin with the requirements that appear in the Qualification Clauses before turning to what is absent. Age and citizenship requirements seem aimed at ensuring that legislators are mature enough to hold office (apparently it takes more maturity to be a senator than a representative!6) and have enough allegiance to the United States as judged by the number of years of citizenship (again, the Constitution seems to demand more proof of allegiance of senators than of representatives). In Part III of this book, we will consider age and citizenship requirements applied to voters. At this point, ask yourself whether such requirements are likely to produce better legislators. Would voters vote for a very young person for Congress? For someone who is not a citizen or who has been a citizen for just a short time?

The “inhabitant” requirement7 contained in the Qualifications Clauses actually is no impediment to running for the House or Senate, at least as the clauses have been interpreted by the courts. The Qualifications Clauses require only that the representative or senator be an “inhabitant” of the state “when elected.” The Founders specifically debated and rejected a stronger residency requirement, and courts have rejected state laws that purport to impose residency requirements on candidates. Thus, a resident of Nevada can run to be U.S. Representative for a district in California — and need only become a California resident if elected.8

Note that even in-state residents may run for any congressional office they choose, and the Constitution does not demand that representatives live in the district that they represent even when elected.

The U.S. Constitution’s approach to residency trusts the voters to decide whether a candidate has enough ties to a congressional district or state to deserve election. To be sure, a candidate without ties to a district or state will have a harder time getting elected because voters will rightly think that the candidate is less likely to understand the needs of the area and the views of the voters: Candidates from outside the area sometimes are referred to with the derogatory term “carpetbaggers.”9

Yet there have been prominent outsiders who have been successful candidates, such as former Secretary of State (and presidential candidate) Hillary Clinton, who successfully ran for U.S. Senator from New York despite having not lived in the state for a number of years.

For state and local elections, however, residency requirements are much more common10 and are also often the subject of considerable controversy. Candidates sometimes try to get their opponents disqualified from appearing on the ballot on grounds they are not residents, and doing so sometimes requires election boards or courts to look at indicia of residency (such as how many nights someone slept at a particular location and where the candidate kept his or her clothes) to decide whether someone qualifies as a resident. Former White House chief of staff and member of Congress from Chicago Rahm Emanuel originally was kept off the ballot for Chicago’s mayor on grounds that he was a resident of D.C. rather than Chicago while serving the president. The Illinois Supreme Court later reversed the ruling, allowing Emanuel to run,11 which he did successfully. Other residency challenges have led to criminal charges and convictions against state or local legislators who may have lied about their residency.

Example 1

You have been assigned the task to draft provisions of your city’s charter dealing with the qualifications to run for city council. Should you include a residency requirement? Why, or why not?

Explanation

There is no right or wrong answer to this question, and the U.S. Constitution takes a different position from many state constitution and local charters. You could reasonably take either position. Candidate residency requirements can help assure that a candidate has sufficient ties to the community and understanding of the preferences of local voters. Yet there are two significant arguments against imposing residency requirements. First, voters always have the final say over whether someone should be elected: A candidate with insufficient ties to a community is likely to be rejected by voters. The U.S. Constitution leaves residency issues in the hands of the voters. Second, a residency requirement will require election boards or courts to adjudicate whether someone qualifies as a resident of a particular area. Judging residency can require evaluation of a candidate’s motives and intent, and this can lead to conscious or subconscious bias in favor of or against candidates on a political basis. As we shall see throughout this book, when there are not clear lines governing the rules for regulating the political process, the danger of partisan manipulation or bias is always present.

Legislative Term Limits. We began the discussion of qualifications with a look at what the United States Constitution requires for candidates to run for House or Senate; we now turn to what is absent from the list of qualifications. One notable omission is felon status. Nothing in the Qualifications Clause bars felons from running for office, even though many states would bar a felon candidate from voting in his or her own election (an issue we shall return to in Part III of this book).

Another omission is congressional term limits. The Constitution did not limit presidential terms until passage of the Twenty-second Amendment (ratified in 1951), limiting the president to two terms. For a long time supporters of congressional term limits have sought a constitutional amendment, but amendments are difficult to pass, and so far Congress has not approved such term limits to send to the states for ratification.

As with residency requirements, which are absent on the congressional level but exist in many state constitutions and local charters, term limits are more common on the state and local level. They are controversial. Supporters of term limits argue that they prevent politicians from making a career out of serving, creating the conditions for more “citizen legislators” who, supporters claim, are more likely to represent the interests of the people. Opponents claim that term limits do not lead to more citizen legislators and that they prevent legislators from developing expertise in legislative areas, giving more power to outsiders such as lobbyists and staffers.12

Term limits are also odd in that nothing prevents voters from voting legislators out of office after two (or however many) terms on grounds that legislators have served too long. But close watchers of Congress are not surprised: While approval ratings for Congress as a whole are dismally low, voters tend to approve of their own member of Congress.13 The term limits movement seems more concerned about representatives from other districts and the broader problem of entrenched legislative representation than about dissatisfaction with one’s own member of Congress.

Although it is clear from the residency cases that states cannot impose term limits on U.S. Representatives or U.S. Senators through a state law or state constitutional provision, a few states tried to impose substantially the same thing through a ballot access restriction: laws purporting to bar federal candidates who had served more than a certain number of terms from appearing on the ballot. The argument was that these laws were not an additional (unconstitutional) qualification because they were not an absolute bar to serving. The candidates could still run and win as a “write-in” candidate whose name was not on the ballot.

In U.S. Term Limits v. Thornton,14 the Supreme Court held that Arkansas’s rules keeping congressional candidate who had served at least three terms in Congress off the ballot violated the Qualifications Clause. In a lengthy discussion of constitutional history, the Court first concluded, in a 5-4 vote, that states lacked the power to add additional qualifications for U.S. Representatives. The Court then held that the Arkansas ballot access rule violated the Clause:

Petitioners…contest the Arkansas Supreme Court’s conclusion that the amendment has the same practical effect as an absolute bar. They argue that the possibility of a write-in campaign creates a real possibility for victory, especially for an entrenched incumbent. One may reasonably question the merits of that contention. Indeed, we are advised by the state court that there is nothing more than a faint glimmer of possibility that the excluded candidate will win. Our prior cases, too, have suggested that write-in candidates have only a slight chance of victory. But even if petitioners are correct that incumbents may occasionally win reelection as write-in candidates, there is no denying that the ballot restrictions will make it significantly more difficult for the barred candidate to win the election. In our view, an amendment with the avowed purpose and obvious effect of evading the requirements of the Qualifications Clauses by handicapping a class of candidates cannot stand. To argue otherwise is to suggest that the Framers spent significant time and energy in debating and crafting Clauses that could be easily evaded. More importantly, allowing States to evade the Qualifications Clauses by “dress[ing] eligibility to stand for Congress in ballot access clothing” trivializes the basic principles of our democracy that underlie those Clauses. Petitioners’ argument treats the Qualifications Clauses not as the embodiment of a grand principle, but rather as empty formalism. “It is inconceivable that guaranties embedded in the Constitution of the United States may thus be manipulated out of existence.”

In a lengthy dissent, also long on constitutional history, for four justices, Justice Thomas wrote: “Nothing in the Constitution deprives the people of each State of the power to prescribe eligibility requirements for the candidates who seek to represent them in Congress. The Constitution is simply silent on this question. And where the Constitution is silent, it raises no bar to action by the States or the people.”

At the time of this writing, California passed legislation barring from the primary ballot those presidential candidates who do not publicly reveal their tax returns. The legislative effort appears aimed at President Donald Trump, who broke with a tradition among presidential candidates in refusing to release his taxes. It is uncertain if the power granted in Article II of the Constitution to state legislatures to set the “manner” for choosing presidential electors would be broad enough to allow such legislation in the face of the U.S. Term Limits precedent applicable to congressional elections via the Qualifications Clauses.15 The California provision is facing a number of lawsuits.

Example 2

In 1996, the voters of Missouri adopted a state constitutional amendment that, among other things, instructed U.S. Representatives and U.S. Senators from Missouri to support a U.S. constitutional amendment to impose term limits on Congress. One provision of the state constitutional amendment prescribes that the statement “DISREGARDED VOTERS’ INSTRUCTION ON TERM LIMITS” be printed on all primary and general ballots adjacent to the name of a senator or representative who fails to take any one of eight legislative acts in support of the proposed amendment. Another provision requires that the statement “DECLINED TO PLEDGE TO SUPPORT TERM LIMITS” be printed on all primary and general election ballots next to the name of every nonincumbent congressional candidate who refuses to take a “Term Limit” pledge that commits the candidate, if elected, to support a constitutional amendment.

Does the Missouri state constitutional amendment violate the Qualifications Clause?

Explanation

The facts of this Example come from Cook v. Gralike.16 In Gralike, the Supreme Court first held that states cannot give binding (as opposed to advisory) instructions to U.S. representatives or senators. It then held under U.S. Term Limits that the ballot designation violated the Qualifications Clause:

[The requirement] is plainly designed to favor candidates who are willing to support the particular form of a term limits amendment set forth in its text and to disfavor those who either oppose term limits entirely or would prefer a different proposal. [T] he state provision does not just “instruct” each member of Missouri’s congressional delegation to promote in certain ways the passage of the specified term limits amendment. It also attaches a concrete consequence to noncompliance — the printing of the statement “DISREGARDED VOTERS’ INSTRUCTIONS ON TERM LIMITS” by the candidate’s name on all primary and general election ballots. Likewise, a nonincumbent candidate who does not pledge to follow the instruction receives the ballot designation “DECLINED TO PLEDGE TO SUPPORT TERM LIMITS.”

In describing the two labels, the courts below have employed terms such as “pejorative,” “negative,” “derogatory,” “intentionally intimidating,” “particularly harmful,” “politically damaging,” “a serious sanction,” “a penalty,” and “official denunciation.” The general counsel to petitioner’s office, no less, has denominated the labels as “the Scarlet Letter.” We agree with the sense of these descriptions. They convey the substantial political risk the ballot labels impose on current and prospective congressional members who, for one reason or another, fail to comply with the conditions set forth in [the provision] for passing its term limits amendment. Although petitioner now claims that the labels “merely” inform Missouri voters about a candidate’s compliance with [the provision], she has acknowledged under oath that the ballot designations would handicap candidates for the United States Congress. To us, that is exactly the intended effect of [the provision].

Indeed, it seems clear that the adverse labels handicap candidates “at the most crucial stage in the election process — the instant before the vote is cast.” At the same time, “by directing the citizen’s attention to the single consideration” of the candidates’ fidelity to term limits, the labels imply that the issue “is an important — perhaps paramount — consideration in the citizen’s choice, which may decisively influence the citizen to cast his ballot” against candidates branded as unfaithful. While the precise damage the labels may exact on candidates is disputed between the parties, the labels surely place their targets at a political disadvantage to unmarked candidates for congressional office. Thus, far from regulating the procedural mechanisms of elections, [the provision] attempts to “dictate electoral outcomes.” U.S. Term Limits. Such “regulation” of congressional elections simply is not authorized by the Elections Clause.

Justice Thomas concurred despite his disagreement with the majority in U.S. Term Limits, because the challengers to the law had conceded that states could not impose additional qualifications on members of Congress. Chief Justice Rehnquist, joined by Justice O’Connor, concurred in the judgment, believing that the provision “violates the First Amendment right of a political candidate, once lawfully on the ballot, to have his name appear unaccompanied by pejorative language required by the State.”

Who Judges Legislators’ Qualifications? What if voters elect a member of Congress who has not been a citizen for long enough, or who is too young? What if voters elect a state legislator who is not a resident of the legislative district, in violation of the state Constitution? Is the appropriate remedy a judicial action that the elected official be declared ineligible to serve? A common law writ of quo warranto was (and still is) available in some jurisdictions to challenge a legislator’s eligibility for office. However, some states hold, pursuant to constitutional language, that only the legislators in the same house have the right to judge the qualifications of its members. In Fuller v. Bowen,17 for example, a California appellate court refused to decide whether a one-year residency requirement for state legislative candidates violated the U.S. Constitution’s Equal Protection Clause. “The California Constitution vests in each house of the Legislature the sole authority to judge the qualifications and elections of a candidate for membership in that house, even when the challenge to the candidate’s qualifications is brought prior to a primary election. Under the facts presented in this case, California courts lack jurisdiction to judge Tom Berryhill’s qualifications to serve as a Senator for the 14th Senate district.”

The U.S. Constitution contains similar provisions about judging qualifications. Article I, section 5 provides that “Each House shall be the judge of the elections, returns and qualifications of its own members….” That section further states that “Each House may determine the rules of its proceedings, punish its members for disorderly behavior, and, with the concurrence of two thirds, expel a member.” Do these provisions allow for judicial review of disputes over qualifications?

The issue came before the Supreme Court in Powell v. McCormack.18 As the Supreme Court described Powell in the U.S. Term Limits case:

In November 1966, Adam Clayton Powell, Jr., was elected from a District in New York to serve in the United States House of Representatives for the 90th Congress. Allegations that he had engaged in serious misconduct while serving as a committee chairman during the 89th Congress led to the appointment of a Select Committee to determine his eligibility to take his seat. That committee found that Powell met the age, citizenship, and residency requirements set forth in Art. I, 2, cl. 2. The committee also found, however, that Powell had wrongfully diverted House funds for the use of others and himself and had made false reports on expenditures of foreign currency. Based on those findings, the House after debate adopted House Resolution 278, excluding Powell from membership in the House, and declared his seat vacant.

Powell and several voters of the District from which he had been elected filed suit seeking a declaratory judgment that the House Resolution was invalid because Article I, 2, cl. 2, sets forth the exclusive qualifications for House membership. We ultimately accepted that contention, concluding that the House of Representatives has no “authority to exclude any person, duly elected by his constituents, who meets all the requirements for membership expressly prescribed in the Constitution.” In reaching that conclusion, we undertook a detailed historical review to determine the intent of the Framers. Though recognizing that the Constitutional Convention debates themselves were inconclusive, we determined that the “relevant historical materials” reveal that Congress has no power to alter the qualifications in the text of the Constitution.

Powell is significant for two reasons.

First, it shows that the Supreme Court was willing to engage in judicial review of a decision by the House to exclude a member on the grounds that he was not qualified to serve; the Court did not hold that this issue was a political question that could be resolved only by Congress. It is not clear, however, whether the Court would review a finding by the House that a member did not meet the age, citizenship, or residency requirements.

Second, Powell nicely illustrates the difference between excluding a member who lacks the constitutionally mandated power to serve and expelling a member for “disorderly behavior.” Congress could have voted to expel Powell for his alleged bad deeds under a two-thirds vote, not a mere majority as in the case of exclusion for a failure to meet constitutionally required qualifications. Significantly, the vote in Powell to exclude Representative Powell exceeded two-thirds, and the House argued unsuccessfully to the Supreme Court that this vote should count as equivalent to expulsion. The Court responded: “The [House] Speaker ruled that the House was voting to exclude Powell, and we will not speculate what the result might have been if Powell had been seated and expulsion proceedings subsequently instituted.” Furthermore, the Court suggested that the way House leaders strategically put the exclusion issue up for a vote with an “all-or-nothing” choice indicated that two-third might not have voted for expulsion if given that opportunity. The politics of race also infused the controversy; Powell was an African-American member of Congress representing Harlem, and Justice Douglas in a separate opinion opined on the “racist overtones” of the vote.19

Even after Powell, many questions about the justiciability of qualifications disputes and expulsion disputes remain.

Example 3

In 2006, House Democrats asked U.S. Representative William J. Jefferson of Louisiana, who was then under investigation for multiple bribery claims, to resign from his assignment to the powerful House Ways & Means Committee. Jefferson refused to do so, and the Congressional Black Caucus, which counted Jefferson as a member, argued that it was wrong to punish Jefferson before he was convicted of any crime or even indicted. On a voice vote, the House of Representatives then voted to remove Jefferson from the committee.

Did Congress have the power to remove Representative Jefferson from the committee? Should it have exercised this power? Could Representative Jefferson have challenged the punishment in court?

(Jefferson was later indicted and convicted on a number of charges. He lost his congressional race before conviction and was sentenced to federal prison. However, many of these charges were dropped after the Supreme Court’s ruling in McDonnell v. United States, 136 S. Ct. 2355 (2016), in which the Court clarified the meaning of an “official act” for purposes of imposing criminal liability on public officials, and Jefferson was released from prison in 2017.20 More about McDonnell and bribery law appears in the next chapter.)

Explanation

Recall that the Constitution gives each house the power to “punish its members for disorderly behavior, and, with the concurrence of two thirds, expel a member.” The Constitution does not further define “disorderly behavior,” and it may be that this is a political question within the power of the House to determine. It is possible that Representative Jefferson could have challenged the punishment in court, but it is not clear from Powell whether courts would view such a challenge as justiciable in court (or instead left to the House itself to determine). Jefferson did not request a recorded vote, which would have showed how many members voted for the punishment.21

Because this was a lesser punishment and not an expulsion, it appears a two-thirds vote would not be necessary.

Once again, I leave the normative question to you. Should the presumption of innocence prevail for serving on important congressional committees when there is strong evidence a member of Congress could soon be indicted for serious crimes?

2.2. LEGISLATIVE DELIBERATION

2.2.1. Speech or Debate Clause Issues

Theorists offer varying normative assessments of how legislators should decide upon legislative action. Edmund Burke, a famous 18th-century Irish politician, gave a famous speech to the Electors of Bristol in which he argued against voters giving legislators “instructions” regarding how to vote.22 Burke’s position was that a legislator’s job is to exercise independent judgment on the issues of the day, and vote according to conscience. Other theories of legislative action stressed independence less and accountability more; indeed, the entire purpose of periodic elections is to ensure that legislators are at least somewhat responsive to majority preferences.

Many theories of legislation stress the need for legislators to deliberate, or compromise, to decide which legislation is in the public interest. Even more, pluralist theories that view the legislature as an arena for interest group competition, or proceduralists who focus on vetogates and others whose cooperation is necessary for legislation to succeed, recognize that the passage of legislation requires compromises between competing views and interests. Can legislative rules be fashioned to encourage legislative deliberation or compromise? Should they be?

A few provisions we have already considered seem aimed, at least in part, at facilitating deliberation and compromise. Bicameralism requires the agreement of the House and Senate, and the presentment requires the agreement of the president (except in cases in which supermajorities of the House and Senate each agree). The longer terms and smaller size of the Senate, as well as internal Senate rules on debate, may be seen as ways of raising the prospects for deliberation by increasing the length of time in which it is advantageous for senators to cooperate.

Other rules we have might be seen as promoting greater accountability of legislators to the people. Think of the frequent election of members of the House or the requirement that bills raising revenue originate in the more populous House.

In this section we consider rules that might be seen as facilitating legislative deliberation, beginning with the Speech or Debate Clause.

Article I, section 6 of the United States Constitution provides that “for any speech or debate in either House, [senators and representatives] shall not be questioned in any other place.” With this language, the Constitution gives legislators immunity from criminal prosecution or any legal action for activities falling within the scope of this Clause. Its purpose is aimed a facilitating deliberation without fear of interference from anyone, including from the judicial or executive branches23 — for example, a senator making a disparaging but important statement about another person need not worry about a later lawsuit for libel.

The Speech or Debate Clause immunity raises a number of questions, most importantly: What conduct by legislators is protected by the Clause? The question is important because very little deliberation actually takes place on the floor of the House and Senate. Legislative deliberation, when it occurs, is more likely to take place in a committee hearing or behind closed doors.24

The question of the Clause’s scope has become even more important today, because when courts read the Clause broadly, it may impede the government’s ability to investigate and prosecute bribery and other wrongdoing by legislators.

To begin with, the Clause protects not just literal speeches and debates in Congress, but also legislative acts. As the Supreme Court explained in United States v. Brewster:25

A legislative act has consistently been defined as an act generally done in Congress in relation to the business before it. In sum, the Speech or Debate Clause prohibits inquiry only into those things generally said or done in the House or the Senate in the performance of official duties and into the motivation for those acts.

It is well known, of course, that Members of the Congress engage in many activities other than the purely legislative activities protected by the Speech or Debate Clause. These include a wide range of legitimate “errands” performed for constituents, the making of appointments with Government agencies, assistance in securing Government contracts, preparing so-called “news letters” to constituents, news releases, and speeches delivered outside the Congress. The range of these related activities has grown over the years. They are performed in part because they have come to be expected by constituents, and because they are a means of developing continuing support for future elections. Although these are entirely legitimate activities, they are political in nature rather than legislative, in the sense that term has been used by the Court in prior cases. But it has never been seriously contended that these political matters, however appropriate, have the protection afforded by the Speech or Debate Clause.

It is a difficult balance. As the Supreme Court wrote in Brewster, the Clause’s “purpose [is not] to make Members of Congress super-citizens, immune from criminal responsibility.”

“Legislative acts” include not just floor speeches, but also writing committee reports, speaking at committee hearings, and other core legislative action. But “legislative acts” do not include all core legislator action. Furthermore, while legislative acts are protected, republication does not count as a legislative act. In Gravel v. United States,26 Senator Mike Gravel obtained a copy of a classified Defense Department report on the Viet Nam War known as “The Pentagon Papers.” He read portions of the report into the public record. He and his aides also arranged for the papers to be republished as part of a book by Beacon Press. The Supreme Court held that while anything Gravel read into the record or included in a committee report was absolutely protected as a legislative act by Speech or Debate Clause immunity, the republication with the private press was not.27 This reading is in line with the Court’s reference in Johnson to newsletters prepared for constituents.

The Court in Gravel also held that the privilege applies not only to legislators themselves but also to legislative aides who may serve as the alter ego of the legislator: “Rather than giving the clause a cramped construction, the Court has sought to implement its fundamental purpose of freeing the legislator from executive and judicial oversight that realistically threatens to control his conduct as a legislator. We have little doubt that we are neither exceeding our judicial powers nor mistakenly construing the Constitution by holding that the Speech or Debate Clause applies not only to a Member but also to his aides insofar as the conduct of the latter would be a protected legislative act if performed by the Member himself.”

One of the big questions dividing courts in the Speech or Debate Clause arena is whether federal officials investigating bribery or other federal crimes may examine evidence related to legislative acts in determining whether or not the senator or representative has committed a crime. (The legislative acts themselves would not be used to prove the crime, but examination of legislative act evidence could lead to admissible evidence of a crime.)

A case decided by the United States Court of Appeals for the D.C. Circuit arising out of an investigation of Representative Jefferson’s activities held that the executive may not examine such evidence. After Representative Jefferson refused to comply with various discovery requests, the FBI went into Jefferson’s offices and confiscated both computer files and paper documents. The FBI set up a separate team to go through materials to determine which materials were not legislative acts covered by the privilege. The D.C. Circuit held that this was an improper procedure, and that these materials may not be examined even by a separate team from the legislative branch; a judge would have to decide which materials were not covered and might be examined by the FBI or other executive officials.28 Both Democratic and Republican legislators sided with Jefferson on the privilege question. Since this case, law enforcement officers have complained that the ruling has made it much harder to investigate and prosecute legislators for bribery and other improper conduct.29

The U.S. Court of Appeals for the Ninth Circuit expressly disagreed with the D.C. Circuit on this point in United States v. Renzi.30 It held that executive agents such as the FBI may examine evidence of legislative acts to ferret out criminal wrongdoing. That the legislative acts themselves were inadmissible in a prosecution did not make them immune from discovery and examination by either the executive or the judiciary.

Bipartisan House members disagreed with this decision, arguing that Renzi encroaches too far on legislative immunity. The Supreme Court declined to hear either the D.C. Circuit or the Ninth Circuit case, leaving the law in a condition of uncertainty.

When the Renzi case went to trial, the government took the position that if former Representative Renzi introduced evidence of legislative acts as part of his defense in his criminal prosecution, he would waive his Speech or Debate Clause immunity, and the government could then use legislative act evidence against him as well.31

More recently, in the case of In re Fattah,32 the Third Circuit held that while the Speech or Debate Clause would prevent use of protected documents as evidence in a prosecution against a member of Congress or staff member, it does not bar the disclosure of the documents to law enforcement officials. “Any other reading of this privilege would eradicate the integrity of the legislative process and unduly amplify the protections to the individual Member. Indeed, ‘financial abuses by way of bribes, perhaps even more than Executive power, would gravely undermine legislative integrity and defeat the right of the public to honest representation. Depriving the Executive of the power to investigate and prosecute and the Judiciary of the power to punish bribery of Members of Congress is unlikely to enhance legislative independence.’”33 Rep. Chakah Fattah, Jr. was then the subject of a grand jury investigation on extortion, bribery and fraud charges. He was later convicted on a number of charges and sentenced to jail time and over a million dollars in restitution. The Third Circuit rejected his appeal.34

Example 4

Consider the following facts from the allegations in the indictment in the Renzi case:

Renzi was elected to the United States House of Representatives in November 2002 as the representative for Arizona’s First Congressional District. He was sworn in the following January and, as a freshman congressman (“Member”), obtained a seat on the House Natural Resources Committee (“NRC”) — the committee responsible for, among other things, approving of any land exchange legislation before it can reach the floor of the House.

In 2004 and 2005, Resolution Copper Mining LLC (“RCC”) owned the mineral rights to a large copper deposit located near Superior, Arizona, an area east of Phoenix. RCC was planning to extract the copper, but wanted first to secure ownership of the surface rights from the United States Government. To obtain these rights, RCC hired Western Land Group, a consulting firm, to assist it in acquiring private property that it could offer to the Government in exchange for the desired surface rights.

In 2005, Western Land Group approached Renzi about developing and sponsoring the necessary land exchange legislation. According to the allegations, Congressman Renzi met with RCC representatives in his congressional office in February 2005 and instructed them to purchase property owned by James Sandlin (“the Sandlin property”) if RCC desired Renzi’s support. Renzi never disclosed to RCC that Sandlin was a former business partner who, at that time, owed Renzi some $700,000 plus accruing interest.

RCC’s negotiations with Sandlin were not fruitful. In March 2005, an RCC representative called Renzi to tell him that RCC had been unable to reach an agreement with Sandlin because Sandlin was insisting on unreasonable terms. Renzi reassured the representative that Sandlin would be more cooperative in the future. Later that day, RCC received a fax from Sandlin stating, “I just received a phone call from Congressman Renzi’s office. They have the impression that I haven’t been cooperating concerning this water issue. I feel I have been very cooperative…. I still want to cooperate.” Nevertheless, no deal could be struck. In April, RCC informed Renzi that it would not acquire the Sandlin property. Renzi responded simply, “[N] o Sandlin property, no bill.”

Within the week following the collapse of “negotiations” with RCC, Renzi began meeting with an investment group led by Philip Aries (“Aries”), which desired the same surface rights. According to the Government, Renzi again insisted that the Sandlin property be purchased and included as part of any land exchange that took place. Again, he failed to disclose his creditor relationship with Sandlin. Upping the ante, Renzi told Aries that if the property was purchased and included, he would ensure that the legislation received a “free pass” through the NRC. Within a week, Aries agreed to purchase the property for a sum of $4.6 million and wired a $1 million deposit to Sandlin shortly thereafter.

Upon receiving that $1 million deposit, Sandlin wrote a $200,000 check payable to Renzi Vino, Inc., an Arizona company owned by Renzi. Renzi deposited the check into a bank account of Patriot Insurance — an insurance company he also owned — and used $164,590.68 to pay an outstanding Patriot Insurance debt. Later, when Aries appeared to grow nervous about the deal prior to closing on the Sandlin property, Renzi personally assured the group that he would introduce its land exchange proposal once the sale was complete. The day Aries closed, Sandlin paid into a Patriot Insurance account the remaining $533,000 he owed Renzi. Ultimately, Renzi never introduced any land exchange bill involving Aries and the Sandlin property.35

If the prosecution could prove these facts, would the Speech or Debate Clause bar prosecution of former Representative Renzi for bribery or related claims? If not, how would the prosecution going about proving allegations against Representative Renzi without violating the Clause? (Note that the next chapter will consider the elements of bribery and related claims; for now consider what evidence might be introduced to show that Representative Renzi agreed to take official action in exchange for something of value.)

Explanation

If these facts are proven, Renzi would not be immune from prosecution. (In fact, Renzi was later convicted of 17 corruption charges.36)

The Speech or Debate Clause does not make legislators into a class of “super-citizens” immune from liability for ordinary crimes. Nor is it a license for legislators to commit bribery or other crimes. However, prosecutors need to prove the elements of any crimes without relying on evidence of Renzi’s “legislative acts,” such as statements made at committee hearings or legislation actually introduced by Renzi. This can make prosecution of Renzi a challenge. (The courts are split on whether prosecutors may look at evidence of legislative act evidence as part of their investigation — even though all agree that the evidence is not admissible to prove the crime.)

The prosecution could rely on communications that Renzi and his staff had with RCC, Sandlin, or anyone else with knowledge of the negotiations. These negotiations, while arguably part of Renzi’s job as a legislator, do not count as “legislative acts” under governing Supreme Court precedent. As we will see in the next chapter, it is not necessary to prove that Renzi actually introduced legislation in exchange for a personal benefit in order to be guilty of a crime, and therefore proof of such an act, had it occurred, would not be necessary for a bribery conviction.

2.2.2. Single Subject Rules and Logrolling

We have seen various tools, such as the Speech or Debate Clause, that free up lawmakers to deliberate and speak without fear of outside litigation or interference. We also have seen one instance of a content restriction on the type or form of legislation that Congress may consider: The Origination Clause requires certain revenue bills to originate in the House of Representatives rather than the Senate.

Another type of content restriction that appears in certain state constitutions but that is lacking in the U.S. constitution is a single subject rule. Roughly speaking, such a rule requires that any particular piece of legislation include only a single subject. Such rules go back as far as ancient Rome.37

Given the rise of omnibus legislation and other unorthodox lawmaking in Congress, which sometimes leads to federal bills running into the thousands of pages, imposing a single subject rule in Congress would lead to profound changes in federal lawmaking. Certainly if Congress kept the same procedures for passing (and delaying) legislation, but required that legislation involving different subjects be unbundled, there would likely be much less federal legislation. First, Congress would not have time to consider all the legislation it now passes unbundled as separate bills. Second, without the bundles, legislators might be less likely to come to agreement on many of these bills.

This last point is worth some careful thought. A very common legislative process is logrolling, whereby legislators agree to a package deal on a piece of legislation in a bundle. There will be times when Bill A could not pass alone, and Bill B could not pass alone, but a Bill A + B would have enough support to pass. As Professor Gilbert explains, one of the key justifications offered for legislative single subject rules is that they prevent such logrolling.38

Putting aside for the moment whether a single subject rule could effectively stop the practice of bundling Bill A and B together, it is not clear that doing so is a social good. Economists have demonstrated that sometimes logrolling provides social benefits, while sometimes it is socially harmful; a single subject rule cannot distinguish between “good” and “bad” logrolls.39

Furthermore, it is not clear that a single subject rule could be fairly and consistently enforced. We will return to this issue in detail Chapter 4, where the single subject rule plays a major role in many states in regulating the initiative and referendum process. Determining whether Bill A and Bill B embrace one or more “subjects” depends entirely upon how one defines “subject,” and whether the definition is clear enough that it reins in judges from rejecting or accepting single subject arguments about legislation the judges may like or dislike. Furthermore, in a legislature where legislators constantly interact with each other over the long term, they may develop bonds of trust on voting that would allow them to continue to logroll through votes on separate pieces of legislation.

For good or for bad, courts do not aggressively police the single subject rule in legislative races, meaning that much logrolling goes on in jurisdictions that require legislatures to abide by the rule.40 (In contrast, as we will see, the rule has been aggressively, although unevenly, enforced in the state ballot measure context.)

Example 5

Do you favor amending the U.S. Constitution to include a single subject requirement for legislation? Why, or why not?

Explanation

There is no right answer to this question. As noted in the text, including a single subject requirement in the Constitution would likely decrease the amount of legislation passed by Congress. So your answer to this question may depend in part on your normative view as to whether decreasing federal legislation is a good thing or bad thing.

The single subject rule also may inhibit some logrolling (although whether the rule is effective at doing so is uncertain). Limiting logrolling might be seen as a way of encouraging more deliberation by having each piece of legislation considered on its own merits. (This is not necessarily the case — even civic republicans might agree that some social issues are best resolved through legislation that covers multiple subjects, such as a health care bill that makes changes to the tax code). Pluralists could well dislike limits on logrolling, because they prevent the creation of legislative deals that are the product of interest group dealmaking. Public choice theorists, however, may like the rule to the extent that it makes it harder to make inefficient deals facilitating rent-seeking.

2.2.3. Due Process of Lawmaking

Professor and later Oregon Supreme Court Justice Hans Linde coined the term “due process of lawmaking” to discuss judicial review of the rationality of legislation.41 Justice Linde questioned the legitimacy of having courts examine whether a legislature had a rational reason — or under rational basis review whether lawyers for the government could conjure up a rational reason the legislature might have relied upon — in determining whether legislation is constitutional. Rational basis review, and certainly tougher forms of review such as strict scrutiny, asks courts to examine the reasons why a legislative body passed a law and the fit between those reasons and the law the legislature chose. Justice Linde believes that judicial review of legislative motivation violates separation of powers principles and that courts should review only legislative outcomes for possible unconstitutionality.

Professor Phil Frickey, one of the giants of the legislation field, used the term “due process of lawmaking” more broadly to refer to a series of rules and procedures, such as the legislative single subject rule, whereby courts examine the process by which legislatures pass laws or administrative agencies make rules and decisions in passing on a decision’s legality or constitutionality. Frickey believed it was appropriate for courts to ensure that legislative and administrative bodies followed procedural regularities in passing legislation. Doing so ensures that legislative and administrative bodies have the opportunity to deliberate. The procedural rules (such as the Origination Clause) may promote the constitutional values embedded in the rules (such as the idea that revenue bills should start with the part of government closest to the people). Frickey pointed to the Supreme Court case of Hampton v. Mow Sun Wong,42 which struck down a rule from the federal Civil Service Commission barring noncitizens from federal government employment. Justice Stevens’s opinion for the Court struck down the rule but said the same rule could be constitutional if readopted by Congress or the president.43 The president then reinstated the rule by executive order, and the Supreme Court declined to review the case. Having the right body consider the issue could promote the right kind of deliberation.

Frickey was more critical of having courts review evidence considered by a legislature in determining the constitutionality of legislation. One prominent example Frickey and Smith discuss in an important unpublished paper is the U.S. Supreme Court’s federalism line of cases requiring Congress to amass a sufficient evidentiary record of constitutional violations by states in order to justify laws punishing states for unconstitutional conduct.44 Frickey and Smith, echoing Linde, are skeptical that judicial review of a congressional evidentiary record will actually facilitate deliberation or an appropriate procedure for lawmaking:

Review of the details of the legislative deliberation is unviable. Staying on this path will require further specification of the legislative actors and the kind of record that must be found for each of them. Consistency will require that the justifying record be closely tied to outcomes, which involve compromised means and ends. Eventually, we are persuaded, the courts will find this to be impractical, if they do not first find it a breach of separation of powers.

Example 6

An adult business took over some existing commercial property and wanted to have zoning conditions at the property changed so it could keep its nude dancing adult cabaret open longer hours. A zoning commissioner approved the zoning chambers and neighbors appealed, putting the issue before the local city council, where it came up for a hearing.

“A picture is worth a thousand words, and here the picture was a videotape. [The business] recorded the city council hearing, slowly moving the camera’s gaze back and forth from one end of the council table to the other, at times lingering on particular council members, capturing their behavior at that moment. The tape shows that when the council president summoned [the business] to the speaker’s lectern to present its case, eight council members — three of whom were absent — were not in their seats. Only two council members were visibly paying attention. Four others might have been paying attention, although they engaged themselves with other activities, including talking with aides, eating, and reviewing paperwork.

“One minute into [the] presentation, a council member began talking on his cell phone and two council members, one of whom had been paying attention when the hearing opened, started talking to each other. A minute later, two other council members struck up their own private conversation. Three minutes into his presentation, [the business’s] counsel complained ‘it doesn’t appear that too many people are paying attention,’ an observation the videotape verifies, as only a few council members were sitting in their seats not talking to others.

“Despite [the business’s] public reproach of council members, their private conversations and pursuit of other activities continued. For example, the council member with the cell phone started another conversation on it and four council members talked among themselves or with others. One council member was especially peripatetic, walking from one side of the council chamber to the other to talk to different colleagues. Only five council members and the council president sat at their desks spending most of their time not talking to anyone — but even some of them turned their attention to other things from time to time.

“After 10 minutes, [the business’s] presentation ended and those opposed to the zoning modifications began. Although the speakers changed, the council’s behavior did not. Some members paid attention, but even some of them divided their attention among things such as reviewing paperwork and getting up from their seats to talk to others. At one point, the camera zoomed out for a wide angle shot of the entire council table. At that moment, only five members were at their seats, and only one member appeared to be focusing on what the speakers were saying.”

The city council voted to reverse the zoning commissioner and to keep the old restrictions on the business. The business sued. Should the court hold that the city council needs to redo the hearing and pay attention this time?

Explanation

Once again, this is a normative question for which there is no right answer. You should see how it implicates due process of lawmaking issues. Do you think deliberation requires paying attention to speakers? To what extent should legislators be able to decide that other legislative priorities take precedence over an issue about which they likely already decided how they were going to vote?

The facts of this case come from a California Court of Appeal decision, (which was later ordered not published — making it not citable as precedent — by the California Supreme Court), Lacy St. Hospitality Service, Inc. v. City of Los Angeles.45 The court concluded

We do not presume to tell the city council how it must conduct itself as a legislative body. Here, however, the city council was sitting in a quasi-judicial role, adjudicating the administrative appeal of constituents. A fundamental principle of due process is “he who decides must hear.” The inattentiveness of council members during the hearing prevented the council from satisfying that principle.…The council’s distraction with a multitude of other things during the hearing is especially troubling because it was reversing its own zoning administrator who took great care to reach his decision. It is not our province to insist that the council members consider every word of every witness. Good judgment and common sense are entitled to prevail. Here, however, the tape shows the council cannot be said to have made a reasoned decision based upon hearing all the evidence and argument, which is the essence of sound decision making and to which [the business] was entitled as a matter of due process. Accordingly, we reverse and remand.…We reverse and remand to the city council for a hearing that satisfies [the business’s] due process right to be heard.

After winning the ruling, the lawyer for the business returned to criticize the council.46

A few months later, on rehearing, the Los Angeles City Council unanimously voted against the business.47 Presumably no councilmembers were on their cell phones during the deliberations.
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3.1. LOBBYING

3.1.1. How Lobbying Works

In the last chapter, we looked at how various rules and procedures may influence legislative deliberation as well as influence who may serve, and how they may serve, as legislators. These legislative influences are all internal, built into the constitutional or governmental structure.

We turn in this chapter to external means of influence: How do individuals outside the legislature seek to influence the actions legislators take, and when do those attempts at external influence cross the line from legal to illegal or unethical? We begin with laws regulating lobbying, the process by which individuals seek to influence legislative action. We then turn to consideration of bribery and related issues, where certain exchanges of benefits between elected officials and others are illegal. The line between acceptable political deals and criminality can be fuzzy in both theory and practice. The issue is especially tricky when it comes to campaign contributions and political benefits. We conclude with a brief description of ethics and gift laws that interact with both lobbying activity and the law of bribery. If that’s not enough material for you to consider about external legislative influences, Part IV of this book returns to the issue with a detailed discussion of campaign finance laws.

We begin with lobbying.1 Lobbying is the activity of seeking to influence government action, usually through contact with legislators and their staff or through contact with those in the executive branch or administrative agencies.2 The First Amendment of the U.S. Constitution recognizes the right to lobby, not only in granting freedom of speech and association, but also the right to petition the government for the redress of grievances. Any laws or regulations of lobbying must comply with the First Amendment.

Clients employ lobbyists to try to influence public policy on a particular issue in a certain direction. Lobbyists use a variety of tools to achieve such influence, including mobilizing individual citizens to contact legislators (grassroots lobbying), testifying at hearings, submitting written comments to an agency or committee, issuing press releases, and engaging in other activities. But a lobbyist’s most important tool is personal contact with legislators and staff members. A lobbyist with access to a legislator is in the best position to influence public policy. After a lobbyist secures access, he or she influences policy primarily by providing credible information to a legislator or staffer to argue for a particular legislative action.3

Lobbyists are not magicians. Though a common misunderstanding of lobbying is that lobbyists commonly change legislators’ positions on a particular legislative issue through favors or threats, such change appears to be relatively rare. Instead, the lobbyist’s most common role is to provide support and useful information for a position a legislator already holds. At other times, the issue of interest to the lobbyist (and his or her client) is one about which the legislator has no firm position or even knowledge, and one about which the public is not paying any attention. In such circumstances the legislator is often willing to help a friendly lobbyist achieve his or her client’s interests, especially when the client is a constituent or has business affecting the legislator’s district.

Lobbyists rarely can sway resistant legislators on high-salience issues about which the public appears to be paying a great deal of attention. Even the most highly paid professional lobbyists were unable to derail a large corporate tax increase that became part of the political popular Tax Reform Act of 1986, a major tax bill passed during the Reagan administration with bipartisan support.

Rather than working primarily to change legislative minds on issues of high public salience, lobbyists, like mushrooms, thrive in areas of low light. After it became apparent that the 1986 tax bill was going to pass, lobbyists were much more successful in working to get favorable treatment for their clients in the details of the bill and its implementation. The more general lesson appears to be that lobbyists are most likely to be successful when (1) they have direct access to legislative officials and their staff, (2) they are working on issues of lower salience, and (3) the legislators being lobbied are either already in agreement with the position of the lobbyist or are indifferent about the policy proposals of the lobbyists.

Securing access. Lobbyists gain access through the cultivation of relationships with legislators and staffers using a variety of tools permissible under the law, especially the raising of campaign contributions for legislators. Campaign contributions are a key part of a culture of reciprocity. Feelings of reciprocity are formed easily and without the outlay of considerable resources, but those who help out the most are likely to get the greatest access. It is a natural instinct to help someone out who has helped you. In this context, why shouldn’t a legislator help a lobbyist supporter by favoring his or her client’s interests on an issue about which the legislator has no personal preference?

Lobbyists typically do not raise campaign contributions for any and all legislators. Republican lobbyists raise funds for Republicans, and Democratic lobbyists raise funds for Democrats — though often such lobbyists are in the same firm as a means of hedging against future political change and having the ability to work both sides of the aisle in Congress. Lobbying and fundraising patterns follow the fortunes of the parties in Congress. Following the “K Street Project” period in which the House Republican leadership built close relationships with lobbyists who engaged in major fundraising for the party, many Republican lobbyists lost their jobs in 2006 and 2008 as Democrats took control of the House, Senate, and executive branch and Democratic lobbyists had greater career opportunities. (K Street is the street in Washington, D.C., where many lobbying firms have their offices.) When it became clear in 2010 that Republicans were poised to retake control of the House, Republican lobbyists again grew in demand.

Lobbyists often do much more than simply contribute money themselves to these pivotal legislators; they have become prolific fundraisers and bundlers of campaign contributions for key legislators and party leaders. For example, during the 2010 period when Republicans appeared poised to retake control of the House of Representatives, House Minority Leader John Boehner provided special access to lobbyists who contributed the maximum $37,800 contribution to various committees supporting him or who raised at least $100,000 from other contributors.

Another key means of securing legislative access is for clients to hire former legislators and staffers as lobbyists (through the so-called “revolving door”). Many prominent former senators and members of Congress have become lobbyists, as have dozens of former staffers of sitting senators and members of Congress. Indeed, half the senators who left office between 1998 and 2004 became lobbyists. These revolving door lobbyists have preexisting reciprocal relationships with current legislators and staffers that they can then use to secure access to help clients. Though it is no longer permissible for a former senator to use the Senate gym as a place for lobbying, and there is a waiting period for senators after leaving the Senate to engage in certain lobbying activities, there is no question that a former senator or major House staffer who is lobbying for a client is likely to get a phone call returned and a chance to make the case for the lobbyist’s clients. In fact, as evidence that who you know is more important than what you know, one study found that revolving door lobbyists tend to follow their former legislative bosses from committee to committee, switching from lobbying on an issue such as health care to one such as defense. Expertise is secondary to personal contacts.

Moving from legislator/staffer to lobbyist can be quite lucrative. Former staffers can expect their salaries to increase significantly, and former senators and members of Congress can earn seven-figure salaries. Another study found that lobbyists with past working experience in the office of a U.S. senator suffer an average sharp 24% drop in revenue when that senator leaves office.4 That is, when the main connection to the elected official disappears, the revolving door lobbyist’s value on the market drops.

After the access. After lobbyists gain access to elected officials, lobbyists solidify relationships of trust and influence by providing credible information (on both policy and politics) to elected officials and staffers in order to help the legislative office make informed policy choices and succeed in achieving legislative goals. Today is an era of information overload; the best lobbyists recognize that their long-term reputations depend upon their credibility and the usefulness of the information they provide. Access certainly does not guarantee lobbyist success. Indeed, lobbyists often have a difficult time getting elected officials to take action on their proposed policy changes. Moreover, it is easier for lobbyists to react to a changing policy environment than to facilitate major legislative change. It is more accurate to think of access as a necessary but insufficient condition for a lobbyist to achieve a client’s goals.

Example 1

Before the passage of the Affordable Care Act, a study of health care lobbying by the Chicago Tribune, Northwestern University, and the Center for Responsive Politics found that

[a] t least 166 former aides from the nine congressional leadership offices and five committees involved in shaping health overhaul legislation — along with at least 13 former lawmakers — registered to represent at least 338 health care clients since the beginning of last year.…Their health care clients spent $635 million on lobbying over the past two years.…The total of insider lobbyists jumps to 278 when non-health-care firms that reported lobbying on health issues are added in.…5

The article describes how a former congressional staffer who became a lobbyist for a medical device trade association was able to successfully lobby to change a $40 billion proposed tax on the industry to a $20 billion tax in the bill, saving his clients $20 billion.

How would a pluralist, a civic republican, and a public choice theorist react to this story? (If you are unfamiliar with these terms, they are described in Chapter 1.) How do you react to this story?

Explanation

A pluralist would not be surprised by this story. Pluralists believe that legislatures are arenas in which various interest groups compete for influence. The mammoth health care law meant that there were many opportunities for interest groups to compete over varying provisions. Interest groups frequently use lobbyists to influence legislator action. From a normative perspective, many pluralists would see this outlay on lobbying as simply democracy in action, and something, if not to be celebrated, at least inevitable with a government as large as the current federal government and with stakes so high. Other normative pluralists, who might be concerned about political inequality, could find aspects of the story troubling, because those who have special connections are better able to get their deals through.

Civic republicans likely would find this story quite troubling. While not necessarily disagreeing with the pluralist picture of a legislature as a bazaar from a positive perspective, they would find such bargaining and influence troubling from a normative perspective. Civic republicans want legislators to make decisions that reflect their considered judgment in line with the public interest. To the extent lobbyists use personal connections and campaign fundraising to grease the wheels for special interest deals, legislation is likely to diverge from that which is in the public’s interest.

Public choice theorists could be concerned about the normative implications of this story for a different reason: It suggests that interest groups may be seeking inefficient deals as part of the health care legislation. Interest groups engage in rent seeking that is economically inefficient, and the large health care law poses many opportunities for rent-seeking activities.

As to your own normative view of this process, I leave that to you.

3.1.2. Lobbying Disclosure Rules

The details of federal, state, and local lobbying disclosure and tax rules are byzantine and keep many lawyers in business. My purpose here is not to provide practical details for lobbying compliance.6 Rather, I aim to give you enough detail to understand roughly both the nature of (especially federal) lobbying regulation and the courts’ responses to constitutional challenges to such regulation.

Concerns about the role of lobbyists in influencing legislative bodies are not new. Georgia, for example, outlawed lobbying of state legislators in its 1877 constitution,7 and in 1890 Massachusetts imposed a requirement that lobbyists register and disclose their expenses incurred in state lobbying activity. Federal legislation took much longer to enact, and even after being enacted it was hardly effective.

Political activists, members of the public, and reform-minded elected officials raised concerns about federal lobbying activity and the growth of government beginning with the Crédit Mobilier scandal during the Ulysses S. Grant administration. Periodic congressional investigations revealed unsavory lobbying practices. For example, a 1913 investigation into the activities of the National Association of Manufacturers revealed how “NAM controlled some committee appointments, paid the chief page of the House to report conversations by House Members on the floor and the cloakroom, and enjoyed its own office in the Capitol. Less surprising, though still disturbing were the large sums of money the lobbyists had at their disposal to influence legislation.” A 1935 congressional investigation uncovered what we would now term an “astroturf” campaign,8 whereby utility companies paid for the sending of over 250,000 telegrams to Washington, written by utility company employees, and often forging the signature of senders.

Despite periodic scandal, investigation, and legislative proposals, Congress passed no generally applicable federal lobbying bills until 1946, aside from a short-lived lobbyist registration requirement that lasted only as long as the 44th Congress. In 1946, Congress passed the Federal Regulation of Lobbying Act “almost by accident” as part of a larger bill and without any legislative hearings. The law imposed registration requirements for those who lobbied Congress, as well as a requirement of quarterly reports of money spent and received for lobbying activities. But the law lacked “a workable enforcement mechanism,” and it suffered from drafting problems that “resulted in a statute of remarkable opaqueness,” leading to “very uneven” compliance.

The statute’s drafting problems proved its downfall. Responding to a constitutional challenge to the statute (on grounds it was both fatally vague under the Due Process Clause and a violation of the First Amendment), the Supreme Court in United States v. Harriss9 significantly rewrote and narrowed the statute to avoid the vagueness problem, holding the rewritten statute acceptable under the First Amendment. In rewriting the statute, the Court “crippled an already frail statute” through an interpretation that “all but ended” federal prosecutions under the statute.

Though it was clear by the mid-1950s that the 1946 act was ineffective as a disclosure mechanism,10 it took another 40 years before Congress imposed new lobbying disclosure requirements. Although Congress passed the Lobbying Disclosure Act of 199511 (“LDA”) in unanimous votes of 421-0 in the House and 98-0 in the Senate, the bill earlier faced serious Republican opposition. It passed subsequent to assurances that the bill did not seek to require disclosure by those engaged in “grassroots lobbying.”

The LDA improved on the 1946 act in a number of ways. It applies to lobbying of congressional staffs, and not just members of Congress; it covers executive branch lobbying; and it expands the scope of who needed to register as a lobbyist and what information needed to be included in filed reports. The LDA’s complex registration requirement is keyed to new definitions of “lobbyist,” “client,” “lobbying contact,” “lobbying activities,” and “communication.” Along with other federal laws,12 it provides the current framework for federal lobbying regulation.

Without covering all the intricate details, it is worth briefly describing who must register as a lobbyist and file reports.13 Under the rules a lobbyist is any individual (1) who is either employed or retained by a client for financial or other compensation; (2) whose services include more than one lobbying contact; and (3) whose lobbying activities constitute 20 percent or more of his or her services’ time on behalf of that client during any three-month period. A firm employing a lobbyist is exempt from registering for a client if its income for that client is not expected to exceed $3,000 in a quarter. For firms that use in-house lobbyists, no registration is required if lobbying expenses do not exceed $13,000 in a quarter. A lobbying contact is an oral, written, or electronic communication with a covered legislative or executive official14 (except for certain communications, such as that in response to a government subpoena). Lobbying activities are lobbying contacts and any efforts in support of such contacts, including preparation or planning activities, research, and other background work that is intended, at the time of its preparation, for use in contacts, and coordination with the lobbying activities of others.

In response to these technical definitions, many people seek to influence government action without having to register as lobbyists. Registering as a lobbyist not only triggers reporting requirements but has other consequences as well, as we will see in the next section of this chapter. Some individuals, such as former senators, may provide “strategic advice” to companies or groups about how to achieve legislative goals in Congress, making sure their activities do not trigger a lobbyist registration requirement. In response, the lobbying community has argued that the definition of lobbyist should be expanded so that these individuals competing with lobbyists would have to register as lobbyists as well.

Example 2

“Corporation ‘C’ does not employ an individual who meets the definition of ‘lobbyist.’ Employee ‘X’ is told by her supervisor to contact the Congressman representing the district in which Corporation ‘C’ is headquartered. ‘X’ makes a lobbying contact on June 1, 2008. ‘X’ does not anticipate making any further lobbying contacts, but spends 25% of her time on this legislative issue. In August 2008, ‘X’ is instructed to follow up with the Congressman again.”

Was Corporation “C” required to file a lobbying report in June 2008? In August 2008?

Explanation

This example comes from the House of Representatives’ website explaining lobbying disclosure requirements. It states that there was no requirement for Corporation “C” to register in June 2008 (presumably because there was only a single lobbying contact, by its employee “X”). However, Corporation “C” must register and disclose in August 2008 “as the effective date of registration (the date that ‘X’ contacted the Congressman for the second time and thereby met the definition of a lobbyist).”

Consider these additional examples from the House website that show how the lobbying registration rules depend upon detailed technical requirements:

Example 1: A law firm has two lawyers who perform services for a particular client. Lawyer “A” spends 15 percent of the time she works for that client on lobbying activities, including some lobbying contacts. Lawyer “B” spends 25 percent of the time he works for the client on lobbying activities, but makes no lobbying contacts. Neither lawyer falls within the definition of “lobbyist,” and therefore the law firm is not required to register for that client, even if the income it receives for lobbying activities on behalf of the client exceeds $3,000.

Example 2: Employee “A” of a trade association is a “lobbyist” who spends 25 percent of his time on lobbying activities on behalf of the association. There are $6,500 of expenses related to Employee “A’s” lobbying activities. Employee “B” is not a “lobbyist” but engages in lobbying activities in support of lobbying contacts made by Employee “A.” There are $6,500 of additional expenses related to the lobbying activities of Employee “B.” The trade association is required to register because it employs a “lobbyist” and its total expenses in connection with lobbying activities on its own behalf exceed $13,000.

Example 3: Same as Example 2, except the expenses related to the lobbying activities of Employees “A” and “B” total only $9,000, but the trade association also pays $5,000 to an outside firm for lobbying activities. Registration is still required because payments to outside contractors (including lobbying firms that may be separately registered under the LDA) must be included in the total expenses of an organization employing lobbyists on its own behalf.

Although the LDA certainly required more disclosure than the 1946 act, it is still a weak enforcement regime. “[T] he disclosures required by the act are minimal and made in a format that is neither easily accessible nor decipherable by average citizens.”15 “[L]obbyists need only state generally that they contacted the House of Representatives or the Senate or a particular federal agency, such as the Department of Energy at large, rather than specify individual legislators, committees, or federal employees with whom they corresponded.”16

Here is part of a page from a lobbying disclosure report filed by the Microsoft Corporation related to its own lobbying in connection with a particular bill:

[image: ]

Note what is absent from the reporting requirements. We do not know whether Microsoft supported or opposed the listed legislation or wanted particular additions to or removals from the bill; who in the House, Senate, Executive Office of the President, Department of Commerce, Department of Energy, or National Science Foundation was lobbied; how much Microsoft spent on this aspect of its lobbying (although the year-end report from which this excerpt came indicates that Microsoft spent $4 million that year on its own lobbying — not counting what it paid to hire lobbyists outside the company); or how much contact Microsoft had with legislators, staffers, or executive officials on this question (or any other question). In the end, the disclosure reports tell us very little.

In 2007, Congress again revisited lobbying regulation, prompted in large part by a scandal involving lobbyist Jack Abramoff. “Among other exploits, Abramoff arranged lavish trips to the United Kingdom and South Pacific for [former House Majority Leader Tom] DeLay; one such outing involved an outlay of $70,000 to pay for DeLay, his wife, and two aides to visit Scotland and play golf at the famous St. Andrews Links. He also allegedly enriched himself at the expense of various Native American tribes he represented; at one point he worked both for and against a tribe with regard to approval of a casino.”17 Abramoff eventually pleaded guilty to charges of fraud, tax evasion, and conspiracy to bribe public officials.

Congress passed the Honest Leadership and Open Government Act of 2007 (“HLOGA”)18 in the wake of the Jack Abramoff scandal. HLOGA strengthened the 1995 LDA through “expanded disclosure of lobbying coalitions; a new reporting system for lobbyist contributions and disbursements to or on behalf of legislative and executive branch officials and candidates for federal office; [and] improved public access to information disclosed under the LDA and the Foreign Agents Registration Act.”19 The HLOGA made reporting more frequent and reports easier for the public to search, but it did not do anything to require more detailed information about the specific members of Congress, staff, or federal agency officials who were lobbied on particular bills or issues. It also made some other changes, discussed in the next section of this chapter.

The Supreme Court has only once ruled on constitutional issues related to disclosure of lobbying activities, and it has not yet considered any HLOGA issues.20

In United States v. Harriss,21 the Court held that government-compelled disclosure of lobbying information is generally constitutional. The Court, after narrowly construing the 1946 Lobbying Act, held that the state’s interest in providing information to legislators justified the disclosure requirements. While Harriss relied on the state’s interest in providing information to lawmakers about lobbying activities as a rationale for disclosure law, today that rationale “is at best a secondary consideration.”22 Indeed, the 1995 LDA “findings” do not mention this interest, focusing instead on public awareness of lobbyist activities and public confidence. Practically speaking, challenges to lobbying disclosure laws today are unlikely to rely on the Harriss discussion and more likely to be decided under campaign finance law jurisprudence about disclosure, discussed in the last chapter of this book. More recently, the Supreme Court in Citizens United v. Federal Election Commission, a 2010 campaign finance case, cited approvingly Harriss’s upholding of lobbying disclosure rules.23

Example 3

One provision of HLOGA, section 4(b)(3), requires disclosure by any organization that contributes more than $5,000, and actively participates in, another organization’s lobbying efforts. The purpose of the rule appears to be to ensure that organizations do not try to hide their lobbying activities by sending their money through another organization. The National Association of Manufacturers challenged the rule, claiming it interfered with the organization’s First Amendment rights.

In National Association of Manufacturers v. Taylor,24 the United States Court of Appeals for the D.C. Circuit rejected the constitutional challenge. The court held that the government had a compelling interest in revealing to the public those who were behind the funding of lobbying activities. Following campaign finance law, the appeals court held that a group could be entitled to an as-applied exemption from disclosure requirements if it could demonstrate that it would be subject to government or other harassment for revealing its lobbying activities.

In order to fully assess NAM’s constitutional arguments, you first need to become familiar with the campaign finance disclosure cases, described in Chapter 15. Putting aside the constitutional question, do you think this part of HLOGA is good policy? Would you support more disclosure or less disclosure than that required by current federal disclosure law?

Explanation

Again this is a normative question with no right answer. You should consider what value disclosure might serve in informing the public about which groups and interests are behind or opposing proposed legislation, especially less obvious changes to legislation that could be very valuable to particular individuals, companies, groups, or industries.

On the other hand, disclosure could chill some groups’ willingness to engage in lobbying activities, activities protected by the First Amendment freedoms of speech, association, and the right to petition the government for the redress of grievances. The courts have recognized that the Constitution requires that groups especially likely to face harassment for taking unpopular positions are entitled to an exemption from generally applicable disclosure laws, but that exemption certainly would not apply to a mainstream industry group such as NAM. Is the harassment exception enough?

To take a third perspective, one might argue that current disclosure rules provide too little information to the public. The public needs to know not only the general issue about which a group lobbies and the governmental body it lobbies: It should know the specific policy positions taken by the group and the specific individuals in government contacted. Such detailed disclosure would provide the public with much more information, but it also could deter more people from exercising their First Amendment rights.

3.1.3. Other Lobbying Regulations

HLOGA. In addition to making some changes to the lobbyist disclosure rules, HLOGA also (1) extended the waiting period from one year to two years for senators (though not their staffers) to work as lobbyists, (2) required reports on lobbyists’ “bundling” of campaign contributions for federal candidates, and (3) banned gifts from lobbyists to members of Congress and staffers. The first requirement arguably caused Senator Trent Lott to retire from the Senate earlier than planned, so that he could begin a major lobbyist venture with former Senator John Breaux under a one-year, rather than two-year, waiting period. Representative van Hollen explained that the basis for the bundling disclosure provision was to guard against the use of bundling by a lobbyist to enhance the lobbyist’s stature and thereby “exert an undue influence over public policy.”25

Foreign Agents Registration Act. The Foreign Agents Registration Act (or FARA), 22 U.S.C. §611 et seq., is a 1938 federal law requiring persons who are agents of foreign principals in a political or quasi-political capacity to file periodic reports with the government. After many years of lax enforcement (just seven cases prosecuted from 1966 to 2015), the Department of Justice announced plans to more vigorously enforce FARA following attempted foreign influence over the 2016 elections.26

Tax Laws. Federal tax laws have long touched lobbying activities. From 1915 to 1962, the Treasury Department denied business income tax deductions for “lobbying expenses.”27 An amendment to the Internal Revenue Code allowed for the deduction beginning in 1962, but in 1993, Congress repealed the deduction for certain lobbying expenses, including for “influencing legislation.” In addition, the Internal Revenue Code bars or limits certain 501 (c) organizations in their lobbying activities. Section 501(c)(3) organizations are very limited in the amount of lobbying that they do without jeopardizing their tax-exempt status.28 Such organizations that engage in prohibited lobbying lose their tax exemption; moreover, donations to the organization are no longer deductible and the organization (along with its managers) faces additional excise taxes.29 Social welfare organizations organized as Section 501 (c)(4) organizations may operate as “action” organizations and under that organization “may have, as a primary purpose, an aim that can be only accomplished by legislation, and they may lobby without limit to accomplish such a purpose.”30 However, candidate-related activity may not become the “primary purpose” of the action organization,31 and since the 1995 LDA, 501(c)(4) entities that engage in lobbying are ineligible for federal awards, grants and loans. Though (c)(4) organizations are tax exempt, contributions to such organizations are not deductible. Section 501(c)(3) organizations often form (c)(4) affiliates to engage in lobbying activities.32 Given these complex rules, tax scholars have devoted considerable attention to the question of what constitutes “lobbying” for purposes of tax laws.

The Supreme Court has issued three major opinions at the intersection of tax law and lobbying law. In Textile Mills Securities Corporation v. Commissioner of Internal Revenue,33 the Court upheld a Treasury Department regulation barring the deduction of lobbying costs as a business expense. It found that the regulation did not “contravene[] any congressional policy. Contracts to spread such invidious influences through legislative halls have long been condemned.” Eighteen years later, in Cammarano v. United States,34 the Court rejected, among other arguments, a First Amendment challenge to non-deductibility rules for business lobbying expenses. “Petitioners are not being denied a tax deduction because they engage in constitutionally protected activities, but are simply being required to pay for those activities entirely out of their own pockets.” The Court explained that the tax treatment was valid based upon Congress’s determination that “since purchased publicity can influence the fate of legislation that will affect, directly or indirectly, all in the community, everyone in the community should stand on the same footing as regards its purchase so far as the Treasury of the United States is concerned.” In Regan v. Taxation with Representation of Washington,35 a nonprofit ideological group that wished to engage in lobbying activities but keep its 501(c)(3) tax-exempt status argued that the lobbying prohibition on such groups violated its First Amendment rights. Explaining that both tax exemptions and tax deductions are a form of government subsidy, the Supreme Court held that there was no First Amendment violation. Relying on its earlier opinion in Cammarano, the Court held that Congress’s failure to subsidize lobbying through its tax laws did not amount to a First Amendment violation. “It appears that Congress was concerned that exempt organizations might use tax-deductible contributions to lobby to promote the private interests of their members. It is not irrational for Congress to decide that tax-exempt charities… should not further benefit at the expense of taxpayers at large by obtaining a further subsidy for lobbying.”36

State Laws. States vary widely in their approach to lobbying. Many states have long imposed various limitations or bans on campaign contributions, at least during some time periods, by lobbyists to elected officials. A few states bar lobbyists from serving fundraising roles in campaigns. As of 2013, 43 states banned contingent fee lobbying, whereby lobbyists receive a percentage of any contracts a lobbyist helps procure for a client.37 Many states also impose some kind of anti–revolving door provision. These vary along three dimensions: temporally (typically one or two years following government service), the nature of the lobbying restriction (sometimes the restrictions are limited only to matters in which the elected official or staff member was involved in while in government), and whether it applies only to lobbying for compensation.

New Proposals to Limit Lobbyist Fundraising. An American Bar Association task force on lobbying, of which I was a member, advocated that limits be placed on the fundraising activities of lobbyists who lobby Congress.38 So far Congress has not acted on the recommendations.

Constitutionality of These Other Lobbying Laws. Though the Supreme Court has not considered the constitutionality of other types of lobbying laws, lower courts have ruled upon a number of challenges. In the past, most courts have tended to uphold lobbying regulations. Courts have upheld bans on lobbyist contributions to legislators,39 bans on lobbyist contingency fees,40 anti–revolving door statutes,41 and restrictions on lobbyists’ serving on campaign committees42 or bundling campaign contributions.43

However, constitutional questions related to limits on lobbying activities may have begun to shift since the Supreme Court’s important campaign finance decision in Citizens United v. Federal Election Commission, discussed in detail in Chapter 13. Citizens United rejected equality or leveling the playing field arguments to limit campaign spending, and offered a narrow definition of “corruption” to justify campaign finance laws.

In Green Party of Connecticut v. Garfield,44 the United States Court of Appeals for the Second Circuit struck down two provisions of Connecticut law related to lobbyists. First, the court struck down as a First Amendment violation a ban on campaign contributions to state elected officials imposed on state-registered lobbyists and their families. The court similarly rejected a law banning lobbyists from collecting campaign contributions for elected officials. In Brinkman v. Budish,45 a federal district court struck down on First Amendment grounds a law barring former members of the state assembly and their staff from lobbying the state assembly for a year after leaving the assembly.

More recently, in Schickel v. Dilger, 925 F.3d 858 (6th Cir. 2019), the Sixth Circuit rejected a number of First Amendment challenges to Kentucky campaign finance restrictions related to lobbyists, some on standing grounds and some on the merits. Among other things, the court upheld a ban on campaign contributions from lobbyist employers during legislative sessions.

Example 4

What purposes, aside from disclosure, might lobbying laws serve? How should courts balance those purposes against First Amendment rights of speech, association, and petition?

Explanation

These lobbying laws may serve different purposes. The tax laws seem geared to deny government benefits (such as deductibility) for groups’ political activities. Limits on lobbyist involvement in executive branch decision making seem aimed at preventing lobbyists from having too much influence and in preserving public confidence in government. Limits on lobbyist fundraising and anti–revolving door laws may be justified on similar grounds. A public choice theorist might also argue in favor of these limits to minimize the power of lobbyists to assist their clients in pursuing economically inefficient (or rent-seeking) activities.

Which rationales along these lines would survive scrutiny before the Supreme Court that decided Citizens United is unclear. Reducing the power of special interests sounds as though it may be offering an impermissible political equality rationale for some of these laws, and it is not clear whether the laws may be justified on the narrow anti-corruption rationale recognized in Citizens United. Laws that merely seek to deny a government subsidy for lobbying, such as the tax laws, appear to stand on stronger constitutional footing.

3.2. BRIBERY AND RELATED OFFENSES

3.2.1. The Elements of Bribery

A bribe occurs when someone corruptly gives or offers to give a government official or employee or when a government official or employee takes or agrees to take anything of value with the intent of allowing the receipt of that thing to influence official action.46

Federal law bars bribery concerning federal officials and employees, and various state laws bar it concerning state and local officials and employees. Furthermore, as we will see in section 3.2.3, other federal statutes sometimes allow the federal government to prosecute state and local officials for bribery and related crimes.

The Supreme Court considered — and narrowed — the meaning of the term “official act” in McDonnell v. United States,47 a high profile bribery prosecution involving the former governor of Virginia, Robert McDonnell, and his wife, Maureen McDonnell. “The charges related to the acceptance by the McDonnells of $175,000 in loans, gifts, and other benefits from Virginia businessman Jonnie Williams, while Governor McDonnell was in office. Williams was the chief executive officer of Star Scientific, a Virginia-based company that had developed a nutritional supplement made from anatabine, a compound found in tobacco. Star Scientific hoped that Virginia’s public universities would perform research studies on anatabine, and Williams wanted Governor McDonnell’s assistance in obtaining those studies.”

As the Court explained, “the Government was required to show that Governor McDonnell committed (or agreed to commit) an ‘official act’ in exchange for the loans and gifts. . . . Government alleged in the indictment. . . . that Governor McDonnell committed at least five ‘official acts.’ Those acts included ‘arranging meetings’ for Williams with other Virginia officials to discuss Star Scientific’s product, ‘hosting’ events for Star Scientific at the Governor’s Mansion, and ‘contacting other government officials’ concerning studies of anatabine. The Government also argued more broadly that these activities constituted ‘official action’ because they related to Virginia business development, a priority of Governor McDonnell’s administration.”

The Court rejected the government’s understanding of the meaning of “official act.” After a close parsing of section 201, the Court unanimously concluded that “hosting an event, meeting with other officials, or speaking with interested parties is not, standing alone, a ‘decision or action’ within the meaning of §201(a)(3), even if the event, meeting, or speech is related to a pending question or matter. Instead, something more is required: §201(a)(3) specifies that the public official must make a decision or take an action on that question or matter, or agree to do so.”48

The Court continued: “For example, a decision or action to initiate a research study — or a decision or action on a qualifying step, such as narrowing down the list of potential research topics — would qualify as an “official act.” A public official may also make a decision or take an action on a “question, matter, cause, suit, proceeding or controversy” by using his official position to exert pressure on another official to perform an “official act.” In addition, if a public official uses his official position to provide advice to another official, knowing or intending that such advice will form the basis for an “official act” by another official, that too can qualify as a decision or action for purposes of §201(a)(3).

Commentators have divided on how much McDonnell will do to hamper bribery prosecutions of public officials.49 And it is certainly true that some high profile cases since McDonnell have failed or been curtailed with lower courts relying on McDonnell’s narrow definition of “official act.” (One example is the dropping of some charges against Rep. William Jefferson, as described in the last chapter.) But that does not mean that bribery prosecutions are now impossible.

Consider the facts of the prosecution of former Representative Renzi, described in Chapter 2, Example 4. A jury convicted Renzi of agreeing to support (and later to “fast track”) land use legislation in Congress if the supporters of the legislation agreed to purchase separate land owned by someone who owed Renzi money. The prosecution proved that the supporters of the legislation made the purchase of land from Renzi’s debtor, who then turned around and paid a corporation owned by Renzi money owed to him.

Does this conduct count as a bribe under the federal statute?

There is no question that Representative Renzi at the time was a public official.50

Agreeing to propose to “fast track” land use legislation is an official act even under McDonnell’s narrower definition (because this is an agreement to take an action in a government proceeding).51

Promising or purchasing the land owned by Renzi’s debtor should count as anything of value under the statute; Renzi personally stood to gain from his debtor getting a land deal. The facts may also indicate (more below) an intent to influence Renzi in doing an official act: If the facts as alleged are proven, Renzi required the purchase of his debtor’s land in order to push the legislation through Congress; those desiring the legislation agreed to purchase the debtor’s land in order to get Renzi to push the legislation through Congress. Note that none of these factors required proof that Renzi actually introduced the legislation (or even that money changed hands). Such proof could violate the Speech or Debate Clause (discussed in Chapter 2).

Now consider the fact that for this set of actions to count as a bribe, the intent to offer or accept the thing of value must be done “corruptly.” What does the “corrupt” element add to all of this? Daniel Lowenstein, one of the leading writers in election law (and especially on the law of bribery) has argued that corrupt intent is not a factual element of the crime of bribery (like the other elements), but it instead requires jurors to make a normative judgment about the wrongfulness of the conduct:52 “‘[C]orruptly’ need not be regarded as a redundancy but…it functions differently from the other elements, which describe ‘factual’ aspects of actions constituting bribes. The element of corrupt intent requires that the facts described by the other elements be subject to characterization as wrongful and thus requires the application, implicitly or explicitly, of normative political standards.” To understand what Lowenstein means, try the next example and read the explanation.

Example 5

A city councilmember sends a note to the commissioner of street cleaning complaining about the firing of Mr. Covino as a driver. In response, the commissioner sends a letter stating that the department is short on funds for equipment and drivers. If the city council provided more money for the department, “this would give more employment to more drivers, and as the heavy season comes on, having made a note of your favorable recommendation, the case of Covino will be reconsidered.” In reply, the councilmember wrote: “If you will reinstate Antonio Covino, who I think was too severely punished by being dismissed from your department, I will vote and otherwise help you to obtain the money needed for a new plant.”

The city’s bribery law is similar to federal law. Is the councilmember guilty of bribery?

Explanation

The facts come from a famous bribery case, People ex rel. Dickinson v. Van de Carr.53 Let’s begin by clearing away the easy questions. The councilmember is a public official, and the councilmember’s intent to vote for and support more money for the Department of Street Cleaning would be an official act. Furthermore, it appears that the commissioner offered and the councilmember agreed to consider an official act in order to get Mr. Covino reinstated, such reinstatement thus being offered with the intent to influence the councilmember’s official act, and it appears the councilmember intended to act in exchange for Mr. Covino being rehired.

Was this a promise to reconsider or to rehire Mr. Covino anything of value redounding to the benefit of the councilmember? We probably need more facts to answer this question. Suppose, for example, that Mr. Covino was a constituent of the councilmember, who complained to the councilmember that he was unfairly fired from his job. In that case, at best the councilmember would be seeking a political benefit rather than a personal benefit. (In contrast, imagine if Mr. Covino promised money to the councilmember if he got his job back. That would look more like a personal benefit.)

It is not clear whether political benefits should count as anything of value for purpose of bribery statutes. If it did, imagine the number of prosecutions that could be brought for legislative logrolls. (Some states even have laws against logrolls, which are “rarely enforced.”54)

But even if such political benefits count as anything of value for purpose of the bribery statutes, the corrupt intent element ensures that juries have the ability to not convict in a bribery prosecution allowing for the exchange of political benefits. If Mr. Covino was a constituent who believed he was fired unfairly, then a jury could well determine there was nothing wrong with the councilmember’s conduct; a jury hearing about money going from Mr. Covino into the councilmember’s pocket would have less trouble finding the councilmember’s conduct to be wrongful.

3.2.2. More on Intent to Influence: Campaign Contributions as Bribes

One recurring and knotty question in the law of bribery is when can campaign contributions count as bribes?55 Consider the following scenario: John gives Senator X a campaign contribution of $2,500 (the maximum allowed by law) and gives $1 million to an independent “Super PAC” supporting Senator X.56 John then says to Senator X, I hope you’ll take a very close look at the new farm bill, which I am supporting. John gives the money hoping it will induce Senator X to vote for the farm bill. Senator X expresses gratitude for the support. Senator X tells his or her legislative aide that he or she plans to vote for the farm bill because of John’s support (testimony that could well be barred by the Speech or Debate Clause). Has John bribed Senator X, and has Senator X accepted a bribe?

If this behavior counts as a bribe, there may be a whole lot of bribery going on in Washington, D.C.! This looks like business as usual and the kind of thing that is inevitable in a system of private campaign financing wherein many of those donating money are doing so in pursuit of a legislative strategy (giving money to advance a particular legislative program). Senator X is a public official and voting on the farm bill is an official act. A campaign contribution appears to be anything of value under the statute. John gave the money with the intent to influence Senator X’s vote on the farm bill, and perhaps a jury would say that Senator X accepted John’s money intending to be influenced by the contributions to himself or herself and to the independent Super PAC.

It is possible we might try to resolve this question by stating that John did not give his contribution corruptly in that exchanges of campaign contributions for legislative positions is a political benefit or otherwise not normatively objectionable. But on this question of corruption, juries may differ. Some juries may view the John–Senator X exchange as corrupt, and other juries may not. With such uncertainty and the vagaries of juries, it is possible that there could be many prosecutions under bribery laws of elected officials, and some of those prosecutions could be politically motivated by prosecutors who want to go after political enemies.

One possible solution to this problem is to require prosecutors to prove an explicit quid pro quo between John and Senator X to meet the intent to influence requirement for bribery prosecutions when campaign contributions are involved. Thus, the example treated above could not count as a bribe (even if jurors believed it “corrupt”), because there was never any explicit statement from John and Senator X agreeing to a deal (as in: “I will give these contributions if you vote for the farm bill.” “Okay, I’ll do it.”). This possible solution raises three issues.

First, not all quids pro quo will be bribes. An express agreement to give serious consideration to John’s position on the farm bill likely would not count as a bribe, either on grounds that it is not corrupt or perhaps that giving careful consideration to John’s position is not an official act.

Second, limiting bribery prosecutions to explicit quids pro quo might leave out prosecutions in which the parties appear to have acted corruptly but there is no express agreement. What if there are just “winks and nods” about the agreement, as when John hands over the checks and says, “I hope you’ll do the right thing,” and Senator X replies, “You know I will”?

Third, and most significant, the federal bribery statute (reprinted in footnote 51) speaks only of an “intent to influence” and does not include a requirement of an explicit quid pro quo. It is not clear that reading in a quid pro quo requirement — especially if done only for campaign contributions — is a fair act of statutory interpretation. In a confused opinion in United States v. Brewster,57 the United States Court of Appeals for the D.C. Circuit wrote that the federal bribery statute (unlike the illegal gratuity statute, which we discuss in the next section) requires a quid pro quo. The Supreme Court has not addressed the issue under the bribery statute, but in a prosecution under the Hobbs Act for extortion, the Court did require an explicit quid pro quo. Justice White wrote for the Court

Serving constituents and supporting legislation that will benefit the district and individuals and groups therein is the everyday business of a legislator. It is also true that campaigns must be run and financed. Money is constantly being solicited on behalf of candidates, who run on platforms and who claim support on the basis of their views and what they intend to do or have done. Whatever ethical considerations and appearances may indicate, to hold that legislators commit the federal crime of extortion when they act for the benefit of constituents or support legislation furthering the interests of some of their constituents, shortly before or after campaign contributions are solicited and received from those beneficiaries, is an unrealistic assessment of what Congress could have meant by making it a crime to obtain property from another, with his consent, “under color of official right.” To hold otherwise would open to prosecution not only conduct that has long been thought to be well within the law but also conduct that in a very real sense is unavoidable so long as election campaigns are financed by private contributions or expenditures, as they have been from the beginning of the Nation. It would require statutory language more explicit than the Hobbs Act contains to justify a contrary conclusion.58

Following this McCormick case, the Supreme Court in Evans v. United States59 somewhat confused the issue, at least in Hobbs Act cases. The Court seemed to back off the explicit quid pro quo requirement, endorsing instead an “in return for” standard (at least outside the context of campaign contributions). Furthermore, Justice Kennedy in a separate concurring and dissenting opinion wrote, “The official and the payor need not state the quid pro quo in express terms, for otherwise the law’s effect could be frustrated by knowing winks and nods. The inducement from the official is criminal if it is express or if it is implied from his words and actions, so long as he intends it to be so and the payor so interprets it.”60

Whether or not an explicit quid pro quo remains required in Hobbs Act cases, and whether or not an explicit quid pro quo can be implicit (!), as Justice Kennedy implied, it is not clear that these Hobbs Act ruling would apply in the context of a federal bribery prosecution. The Supreme Court declined the opportunity to consider the question in a high-profile prosecution of Alabama Governor Donald Siegelman.61 A federal district court in U.S. v. McGregor62 set forth a very helpful clarification of the debate in the lower courts on these issues. Judge Myron Thompson, who wrote the opinion, concluded

It is often true that “unexamined assumptions have a way of becoming, by force of usage, unsound law.” McCormick (Scalia, J., concurring). In the public-corruption context, courts have been particularly lax in the use of certain words — explicit, express, agreement, promise, and quid pro quo — that should have clear legal meanings. Imprecise diction has caused considerable confusion over the scope of federal corruption laws as applied to campaign contributions. Uncertainty in this area of law breeds corruption and chills legitimate political speech.

Much ink has been spilled over the contours of campaign finance law. Far less attention has been paid to what actually constitutes a “bribe.” A precise definition of “bribery” could bring coherence to campaign finance jurisprudence, as the government’s interest in curbing corruption is now the sole basis for placing limits on campaign contributions. See Citizens United v. FEC (rejecting the anti-distortion rationale for campaign finance restrictions).

The court hopes that its jury instructions and this opinion have helped clarify the case law. Ultimately, the Supreme Court needs to address this issue and provide guidance to lower courts, prosecutors, politicians, donors, and the general public.

In the McGregor case, following Judge Thompson’s instructions, all the defendants were acquitted on all counts.

Example 6

Consider the following facts from the Siegelman case, which will give you a sense of the types of prosecutions for bribery that have become increasingly common:

Don Siegelman was elected Governor of Alabama in 1998 on a campaign platform that advocated the establishment of a state lottery to help fund education in Alabama. After his election, he established the Alabama Education Lottery Foundation to raise money to campaign for voter approval of a ballot initiative to establish a state lottery. Darren Cline, the Foundation’s fundraising director, testified that Siegelman “called the shots” on the lottery campaign. The lottery initiative was eventually defeated in a referendum held in October of 1999. On March 9, 2000, the Foundation borrowed $730,789.29 from an Alabama bank in order to pay down debt incurred by the Alabama Democratic Party for get-out-the-vote expenses during the lottery campaign. This note was personally and unconditionally guaranteed by Siegelman.

Richard Scrushy, the CEO of HealthSouth had served on the CON Board under three previous governors of Alabama. The CON Board is an arm of the State Health Planning and Development Agency and exists to prevent unnecessary duplication of healthcare services in Alabama. The Board determines the number of healthcare facilities in Alabama through a process that requires healthcare providers to apply for and obtain a certificate of a healthcare need before opening a new facility or offering a special healthcare service. The CON Board decides which healthcare applications will be approved for an announced healthcare need, choosing between competing applications and ruling on objections filed by an applicant’s competitor. The Governor of Alabama has sole discretion to appoint the members of the CON Board, who serve at his pleasure. Scrushy had supported Siegelman’s opponent in the just prior election.

Nick Bailey was one of Siegelman’s closest associates and had worked on Siegelman’s campaign for governor. Cline testified that “whatever [Bailey] told me that the Governor wanted was what the Governor said.” Cline also testified that “if the Governor wanted to get something done, then [Bailey] went ahead — blindly went ahead and did it.”

Bailey testified that, after Siegelman’s election in 1998, Siegelman met with Eric Hanson, an outside lobbyist for HealthSouth, and told Hanson that because Scrushy had contributed at least $350,000 to Siegelman’s opponent in the election, Scrushy needed to “do” at least $500,000 in order to “make it right” with the Siegelman campaign. Bailey testified that Siegelman was referring to the campaign for the lottery initiative, and that Hanson was to relay this conversation to Scrushy. Bailey also testified that, in another conversation, Hanson told Bailey that Scrushy wanted control of the CON Board.

Mike Martin is the former Chief Financial Officer of HealthSouth. He testified that having influence over the CON Board was important to Scrushy and HealthSouth because it determined the number of healthcare facilities in the state, thereby affecting HealthSouth’s ability to grow. He testified that Scrushy told him that to “have some influence or a spot on the CON Board,” they had to help Siegelman raise money for the lottery campaign. Scrushy said that if they did so, “[they] would be assured a seat on the CON Board.” Martin testified, “[W]e were making a contribution… in exchange for a spot on the CON Board.”

Bailey testified that lobbyist Hanson “made it clear to him that if Mr. Scrushy gave the $500,000 to the lottery campaign that we could not let him down” with respect to the CON Board seat. Bailey also testified that he “reminded the Governor periodically of the conversations that [Bailey] had with Eric Hanson and the conversations that the Governor had with Eric Hanson about what Mr. Scrushy wanted for his contributions, and that was the CON Board.”

Martin also testified that Scrushy told him that HealthSouth could not make the payment to the lottery campaign, nor could he do it personally because “we [HealthSouth] had not supported that and that his wife, Leslie, was against the lottery, and it would just look bad if HealthSouth made a direct contribution to the lottery, so we needed to ask — he instructed me in particular to ask our investment banker, Bill McGahan, from [the Swiss bank] UBS, to make the contribution.”

Bill McGahan did not want to make such an “out of the norm” donation and hoped the matter would “go away.” Over the next two weeks, Martin called McGahan at least once a day to ask him about the status of the UBS donation, and told McGahan that Scrushy was going to fire UBS if it did not make the contribution. Finally, Martin testified, Scrushy himself called McGahan to “put more pressure” on him to make the contribution.

McGahan testified that he did not want UBS to make such a large contribution directly, so he told Martin that he would get Integrated Health Services (“IHS”) of Maryland to make the donation to the lottery campaign in exchange for UBS reducing an outstanding fee that IHS owed UBS. IHS agreed to this arrangement and donated $250,000 to the Foundation in exchange for a reduction of $267,000 in the fee it owed UBS.

The IHS “donation” was in the form of a check dated July 19, 1999, made payable from itself to the Foundation. Martin testified that Scrushy told him it was important that he, Scrushy, hand deliver the IHS check to Siegelman, so Martin delivered the check to Scrushy so that he could do so.

Some time later, Siegelman and Scrushy met in Siegelman’s office. Bailey testified that after Scrushy left, Siegelman showed the IHS check to Bailey and told him that Scrushy was “halfway there.” Bailey asked, “what in the world is he [Scrushy] going to want for that?” Siegelman replied, “the CON Board.” Bailey then asked, “I wouldn’t think that would be a problem, would it?” Siegelman responded, “I wouldn’t think so.”

Siegelman appointed Scrushy to the CON Board on July 26, 1999 — one week after the date on the IHS check. . . .

The district court in this case instructed the jury that they could not convict the defendants of bribery in this case unless “the defendant and the official agree that the official will take specific action in exchange for the thing of value.” (emphasis added). [The jury convicted the defendants]. Defendants, however, assert that this instruction was inadequate under McCormick. Defendants assert [on appeal] that the instruction failed to tell the jury that not only must they find that Siegelman and Scrushy agreed to a quid pro quo, the CON Board seat for the donation, but that this agreement had to be express.

How should the appeals court rule on the defendants’ arguments?

Explanation

The Eleventh Circuit rejected the defendants’ arguments about McCormick and the applicable standard:

We disagree that McCormick requires such an instruction.

McCormick uses the word “explicit” when describing the sort of agreement that is required to convict a defendant for extorting campaign contributions. Explicit, however, does not mean express. Defendants argue that only “proof of actual conversations by defendants,” will do, suggesting in their brief that only express words of promise overheard by third parties or by means of electronic surveillance will do.

But McCormick does not impose such a stringent standard. One year after McCormick the Supreme Court approved the following jury instruction:

However, if a public official demands or accepts money in exchange for [a] specific requested exercise of his or her official power, such a demand or acceptance does constitute a violation of the [federal extortion statute] regardless of whether the payment is made in the form of a campaign contribution.

Evans. The Court held that the instruction “satisfies the quid pro quo requirement of McCormick.” The Court said that the “Government need only show that a public official has obtained a payment to which he was not entitled, knowing that the payment was made in return for official acts.”

The instruction approved in Evans required that the acceptance of the campaign donation be in return for a specific official action — a quid pro quo. No generalized expectation of some future favorable action will do. The official must agree to take or forego some specific action in order for the doing of it to be criminal under [the applicable bribery statute]. In the absence of such an agreement on a specific action, even a close-in-time relationship between the donation and the act will not suffice.

But there is no requirement that this agreement be memorialized in a writing, or even, as defendants suggest, be overheard by a third party. Since the agreement is for some specific action or inaction, the agreement must be explicit, but there is no requirement that it be express. To hold otherwise, as Justice Kennedy noted in Evans would allow defendants to escape criminal liability through “knowing winks and nods.” Furthermore, an explicit agreement may be “implied from [the official’s] words and actions.” Evans (Kennedy, J., concurring). . . .

In this case, the jury was instructed that they could not convict the defendants of bribery unless they found that “the Defendant and official agree[d] that the official will take specific action in exchange for the thing of value.” This instruction required the jury to find an agreement to exchange a specific official action for a campaign contribution. Finding this fact would satisfy McCormick’s requirement for an explicit agreement involving a quid pro quo. Therefore, even assuming a quid pro quo instruction is required to convict the defendants under [the statute], we find no reversible error in the bribery instructions given by the district court. Furthermore, the evidence of a corrupt agreement between Siegelman and Scrushy to exchange the CON Board seat for a campaign donation was sufficient to permit a reasonable juror to find such a quid pro quo.

Despite strong certiorari petitions supported by amicus briefs from a large group of former attorneys general, the Supreme Court declined to hear the Siegelman case.

3.2.3. Related Offenses

Bribery prosecutions are not the only way that the government prosecutes those who seek to improperly influence governmental action. This section considers a few other types of prosecutions.

Illegal Gratuities. We have already examined the main federal bribery statute, contained in 18 U.S.C. 201(b). The same statute, in subsection (c) makes it a crime to give or accept an illegal gratuity.63

The language is similar to the bribery statute, but it does not require proof of corrupt intent, may be brought against a former official, and requires proof of something of value being given “for or because of any illegal act.”

As written, the section would seem to criminalize routine behavior. Lowenstein gives the example of someone who writes to members of Congress urging them to vote a certain way on a bill, and then sends each a $25 donation after they vote in that way, to show his or her appreciation for how the member of Congress voted. He notes that the conduct would appear to be criminal under the illegal gratuities statute, but that’s a result that cannot be right. Lowenstein suggests that campaign contributions be expressly exempt from these statutes, or that the statutes be interpreted so that campaign contributions are not considered “anything of value.”

In United States v. Sun-Diamond Growers of California,64 the Supreme Court considered an illegal gratuities prosecution based upon gifts that an agricultural trade association gave to former Secretary of Agriculture Mike Espy, including $2,300 in tickets to the U.S. Open tennis tournament and $2,400 in luggage. The group apparently gave the gifts to curry favor with Espy generally, not because of any particular action he took. (On other limits on gifts, see section 3.3.)

The Court held that it was not enough to prove that someone gave the gifts (or an elected official accepted the gifts) as a way of building goodwill. Instead, there must be some connection between the gifts and an official act: “the government must prove a link between a thing of value conferred upon a public official and a specific ‘official act’ for or because of which it is given.”

Other Federal Statutes. We have already seen in our discussion of the McCormick and Evans cases that the federal government sometimes prosecutes state and local individuals under the Hobbs Act for extortion under color of state right. The Hobbs Act is one of a number of statutes under which the federal government prosecutes state and local corruption; the normal federal bribery statute, 18 U.S.C. §201, applies only to federal officials. Federal prosecutors use the Hobbs Act and other statutes to go after state and local corruption. Other statutes also include mail fraud, wire fraud, and RICO claims. The details of these prosecutions are beyond the scope of this book.65 One of the most controversial aspects of the mail and wire fraud statutes is application of 18 U.S.C. §1341, which allows the federal government to prosecute someone engaged in a “scheme to defraud [which includes a scheme or artifice to deprive another of the intangible rights to honest services].” This term is hardly clear, and Justice Scalia and others have taken the position that it is unconstitutionally vague. In Skilling v. United States,66 the Supreme Court, to avoid vagueness problems with the statute, interpreted it to apply only to claims of bribery and kickbacks. There remain questions about whether and what kind of quid pro quo might be required under these statutes as well.

Example 7

Thought question: Bribery-like statutes such as those allowing for prosecution of honest services fraud give the federal government great power to go after state and local officials for corruption. What are the costs and benefits of federal prosecution in this area?

Explanation

The benefits are pretty clear. State and local prosecutors may not be willing or able to prosecute local corruption. The federal government is not involved in the same way in local politics, and has considerable resources to go after corrupt politicians. Some of the most important corruption scandals in the modern era have been uncovered by federal investigations and prosecuted by federal prosecutors.

But there are costs to federal prosecutions as well. To begin with, there are federalism costs. Particularly in light of the uncertainties surrounding corruption and bribery standards, federal prosecutors will be imposing their own standard on what might properly be a decision left to state and local government.

More ominously, federal prosecutions may be motivated either by federal prosecutors either with a partisan axe to grind or who want to make a name by going after a prominent local politician. Recent corruption cases involving former U.S. Senators Ted Stevens and John Edwards, as well as the prosecution of former Alabama governor Don Siegelman, have led to charges of selective prosecution and unfair charges brought for political gain. Although such charges may or may not have merit in the particular prosecutions, the danger of unfairness is real, especially given the murkiness of some of the legal standards, and the line separating normal politics from corruption and illegality.

3.3. ETHICS AND GIFT RULES

As with the lobbying disclosure rules discussed earlier in this chapter, the rules limiting gifts and travel for senators, representatives, staffers, and executive branch officials are technical and complex. I do not cover the details here.67 Instead, I sketch only the basic points.

Gifts. The House and Senate have long limited the amounts that individuals may spend on gifts to members of the House and Senate and their staffers. An individual can give a gift of no more than $50 and a total of gifts aggregating to no more than $100 per year. HLOGA tightened up the rules and completely barred gifts from lobbyists. The gift rules are subject to some tricky exemptions (for personal friends, for example) and modifications (for gifts to family members). The rules can be funny. One exemption to the gift rule is for food of nominal value, which includes stand-up food and continental breakfasts but not hot food. The Bauer and Gordon article explains how the Senate Ethics Committee has opined on whether the doughnut exemption includes croissants and bagels. (The answer is yes.) Importantly, these rules do not stop members and candidates from attending $2,500 per plate (or more) campaign fundraising events that raise funds from lobbyists and others for their own reelections or the election of other candidates.

Executive officials and employees cannot receive gifts from certain people and entities, including anyone with business before the official’s agency, who conducts business with the agency, or who is regulated by the agency. (These rules are subject to an exception for gifts under $20 [with a $50 annual cap] and snack foods not part of a meal, among other exemptions.) President Obama signed an executive order banning gifts from lobbyists and lobbying organizations. President Trump did not sign such an order.

Travel. HLOGA also tightened up the rules for congressional travel. It cannot be paid for by lobbyists, and trips by those who employ lobbyists are limited. Trips must be necessary for official duties and not just recreational. The House does not allow representatives to accept corporate jet travel, but the senate allows it under limited circumstances and subject to strict rules. High-level executive employees may not accept even reimbursement for travel expenses. to get around some of these rules, members of Congress have funded some travel from their leadership PACs, PACs that take donations from lobbyists and their clients.68

Outside Income and Post-Employment Restrictions. House members and senators are generally banned from receiving honoraria for speaking about their official duties. There are many limitations on outside income, especially for members, senators, and senior staff. Members of the House may not lobby the House for one year after leaving the House; members of the Senate face a two-year post-employment ban. As noted above, a federal district court in Ohio struck the post-employment ban down as a violation of the First Amendment. The federal limits do not seem to have been challenged.

The honorarium ban for executive branch employees was found to be unconstitutional concerning lower-level employees, and the White House’s Office of Legal Counsel found it unenforceable concerning all executive employees.

Example 8

A lobbyist wants to cozy up to his or her former boss, a senator. The lobbyist arranges a $10,000 per plate dinner with the senator, with $2,500 going to the senator’s reelection campaign (an amount permitted by federal law) and the remaining $7,500 going to the senator’s national party (again, permitted by federal law). Many people sign up for the dinner thanks to the lobbyists’ persistence, and the event brings in more than $1 million dollars.

The lobbyist files reports required by HLOGA about this “bundling activity.” Which gift prohibition or other prohibitions does the lobbyist-organized dinner violate?

Explanation

This is a trick question meant to show you how limited the gift rules and other rules are at limiting influence over members of Congress and senators. While the gift rules are quite stingy (allowing only “finger food” for example, and not full meals, at events with members or senators), fundraising activities are exempt. Even though lobbyists may not give any gifts, they may give campaign contributions and can use their connections to organize fundraisers for members or senators. These fundraisers can be very valuable and build up goodwill, but so long as the activities are disclosed pursuant to HLOGA, they violate no law.
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4.1. DIRECT DEMOCRACY AS “HYBRID DEMOCRACY”

The first three chapters of this book examined the federal legislative process, with a few references to how state legislatures or local legislative bodies sometimes differ from Congress in legislative procedures, rules, powers, and immunities. Congress, state legislatures, and city and county councils and boards are all systems of representative government: Voters choose legislators in elections to represent their interests in a legislative body. Legislators then make the laws, subject to approval of the executive (or override of a veto). Voters’ role is indirect.

On the federal level, representative government is the entire picture. It is true that additional lawmaking happens in courts and in administrative agencies, but there is no direct federal voter governance. However, in many states and many localities—especially in the American West—direct democracy is available as a supplement to representative government.1 Under direct democracy, the people play a more direct role in lawmaking by collecting enough signatures to place proposed laws and other matters directly before the voters.

Jurisdictions using direct democracy give voters one or more of the following three tools. First, under the initiative power, voters may pass new laws directly. Second, under the referendum power, voters may put a legislatively passed law on hold until voters can approve or reject it. Third, under the recall power, voters may kick an elected official out of office (and choose a replacement) before the official’s term expires. A total of 24 states allow initiatives and popular referendums; 18 states allow for the recall of state officials.2

In addition, sometimes state legislatures put ballot measures before voters, on topics such as taxes or for a vote on state constitutional amendments, which must be approved by voters before they may go into effect according to that state’s constitution. In California, for example, an election may feature as many legislative ballot measures as initiatives included on the list of ballot propositions voted upon by voters. The California legislature occasionally puts measures on the ballot that compete with voter initiatives by presenting the legislature’s proposal on the same subject.

Eight states offer the indirect initiative. “In the indirect initiative process, a proposed initiative is referred to the legislature after proponents have gathered the required number of signatures. The legislature has the option to enact, defeat or amend the measure. Depending on the legislature’s action, the proponents may continue to pursue placement on the ballot for a popular vote.”3

No state or large locality uses the initiative as the sole way to make laws; it is hard to imagine even a small city trying to do so in our complex society. Instead, direct democracy serves as a supplement to representative government. Why have such a supplement?

To begin with, the initiative process provides a way to bypass the legislature on matters about which the legislature will not or cannot act. Legislative inaction can happen for many reasons:

•The subject matter might be about something in which legislators’ self-interest could conflict with voters’ preferences. Think of laws limiting legislators’ term limits, or imposing rules for redistricting4 or campaign financing that might hurt incumbents.

•A law might be supported by a majority of legislators and voters but blocked by a committee chair in one house or face some other vetogate or procedural hurdle. Or there could be a divide in the legislature or branches between Democrats and Republicans that makes it hard generally for legislation to pass.

•A law might be supported by a majority of legislators and voters but face intense opposition from a minority of legislators who feel passionately about an issue and who might threaten to withhold cooperation on other issues if the law is enacted.

In all three of these situations, the legislature for one reason or another fails to pass a law supported by a majority of voters. Unsurprisingly, the main rationale for the initiative process (and, to a similar extent, for the other devices of direct democracy5) is this idea of majoritarianism: The initiative process makes it more likely that the laws of a jurisdiction reflect majority preferences. Importantly, this may happen both directly (as when voters pass initiatives) or indirectly, when the legislators act preemptively to pass a law knowing that if the legislature doesn’t act, then voters will bypass the legislature (perhaps passing a worse law from legislators’ perspective). An important study by Professor John Matsusaka found that states that have the initiative process are more likely to have budgeting and financial policies favored by a majority of voters than states that do not.6

Just about everyone agrees that direct democracy can promote majoritarianism (or at least the preferences of a majority of voters7); the big debate is over whether such majoritarianism is a good thing. The strongest case for the initiative process is in the first instance, where the subject matter of the initiative directly affects legislators’ self interest.

Consider the following criticisms of initiatives:8

•Voting majorities may be more likely than legislatures to pass laws hurting minorities.9

•Voting majorities cannot engage in compromise and logrolling to pass more acceptable legislation; initiatives are offered to voters on a take-it-or-leave it basis without room for deliberation and negotiation.

•Voting majorities consider issues piecemeal and may make decisions (for example on budgeting) that may seem desirable when considered in isolation but that are problematic or nonsensical when considering the budgeting process as a whole.

•Voters may be swayed by slick advertising campaigns and cannot understand the complexities of legislation they consider. They also might be swayed by temporary passions (while in the legislature the slow moving of the normal legislative process can temper such passions).

Many of these points are contested.10

Proponents of initiatives disagree with the claims that initiated laws are more likely to harm minorities than laws passed by legislatures, that the budgeting process is worse in states that have the initiative process, and that voters make decisions ignorantly or inconsistent with their interests. Some opponents of the initiative process argue that initiatives are so much more likely than legislation passed by legislatures to infringe on minority rights that courts should take a “hard look” at laws passed by initiative alleged to infringe on such rights.11

Proponents of the initiative process sometimes point out that opponents compare the real initiative process to an idealized legislative process in which legislators act as faithful agents of the common good, deliberating carefully after poring over legislative texts. The earlier chapters should have already convinced you that this idealized legislative process has never existed, not even during the time of Schoolhouse Rock.

There is also fierce disagreement over whether campaign spending on ballot measures has great influence over public opinion. Early studies showed that “no” spending tended to be more important than “yes” spending in influencing voter choices on ballot measures.12 An important later study by Elisabeth Gerber found that citizen groups tend to have an easier time than economic groups (such as business groups) getting voters to pass initiatives, but that economic groups were often successful spending money to block initiatives and to get their way in state legislatures.13 (Chapter 13 of this book returns to the issue of campaign spending’s influence on voters.)

For good or for ill, the importance of direct democracy seems only to be increasing. Public support for direct democracy is high, and although voters see problems with the process in those states that use it, support is usually higher for direct democracy than the state legislature.

In recent years, direct democracy has become an important supplement to representative democracy in states such as California, which recalled its governor in 2003. Professor Elizabeth Garrett termed the increasing use of direct democracy in California and elsewhere a type of “hybrid democracy” in which governance depends upon the actions of both representatives and the voters acting using the devices of direct democracy.14 In a state such as California, where Democrats far outnumber Republicans in the state legislature, direct democracy has especially become an important tool for Republicans. The notable ouster of Democratic governor Gray Davis in 2003 through a recall ushered in the governorship of actor Arnold Schwarzenegger, who, facing a Democratic legislature, tried to use the initiative process to further his policy agenda. Parties and candidates in California long tied their campaigns to ballot measure elections, but the trend accelerated in the 2000s.

As Garrett explains it,

First, candidate elections can be influenced by the presence of initiatives on the ballot. . . . Second, democratic structures and the laws regulating elections are likely to be different in a Hybrid Democracy than in a wholly representative democracy. . . . Third, Hybrid Democracy affects the policies that lawmakers adopt because they are aware that the political game includes the possibility of initiative and referendum. Strategic politicians, notably, Arnold Schwarzenegger, take advantage of Hybrid Democracy as they govern using the threat of initiative as a bargaining tool.

To put it another way, it is wrong to think of representative democracy and direct democracy as separate paths to governance. Instead, in states with vibrant direct democracy tools, legislative and voter-initiated laws are intertwined and representative government and direct democracy influence each other.

Example 1

The federal system has no devices of direct democracy. Should it have any? If so, which ones, and why?

Explanation

You can of course answer this normative question however you like; here are some things to think about (and my own personal skepticism about such a proposal will be clear).

Proposals for a national initiative are not new,15 but there has never been great support for such a proposal (even apparently among those who support the initiative on the state and local level). One reason might be the sheer size of the United States. The size and complexity of running a national plebiscite is daunting. It would also be quite expensive. Think of how expensive presidential campaigns are, and recognize that those campaigns focus upon only those states that are likely to be competitive for the outcome of the electoral college vote; in a national ballot measure election, it would be important to get votes from everywhere. The large amounts of money that would need to be raised might be a concern.

Another issue to consider is polarization. Imagine national initiatives on issues such as abortion, gun control, taxes, or gay marriage. It is possible that voting on such divisive issues could increase polarization and tensions between (and within) “red” and “blue” states. The question is whether majoritarianism makes sense in a country that is closely, but deeply, divided, and what “hybrid democracy” would look like on a national scale in the divided United States.

Finally is the issue of competence and interests: Do we trust voters to make decisions about complex issues with a national priority? Do we trust them more than Congress? Do we believe voters are better able than Congress to deal with issues that Congress is afraid to touch? Is the national voter initiative a solution to congressional gridlock and polarization?

4.2. THE SINGLE SUBJECT RULE AND OTHER CONTENT RESTRICTIONS ON INITIATIVES

In those states and localities allowing voters to use devices of direct democracy, state or local law often imposes limits on the content, timing, or subject matter of ballot measures. Recall laws, for example, may prevent circulating recall petitions too close to the last or next election. Referendum petitions often must be filed soon after a legislative body passes a law and cannot be brought to reverse a legislatively enacted law at a later time. Initiatives may be limited in subject matter; for example, initiatives generally cannot change the way that the legislature conducts its business.16 And as we will see a bit later in this section, most states block initiatives that include more than a single subject.

In some states, such as California, voter initiatives may propose both statutory law and constitutional amendments. Proposed constitutional amendments require collecting more signatures (8 percent, rather than 5 percent of the number of voters who voted in the last gubernatorial election), but still need only a majority vote to pass.17 As a consequence, California’s constitution can be amended much more easily and frequently than the U.S. Constitution.

Although California and some other states allow initiated constitutional amendments, an initiative purporting to amend the constitution may not “revise” it. A constitutional revision, which is a more fundamental change to governance structure, requires a more elaborate process for passage: Two-thirds of the legislature must approve the calling of a constitutional convention, which then may propose revisions to the constitution that must then be approved by a majority of California voters.18

States impose limits on direct democracy tools for structural and separation-of-powers reasons. Elected officials who could be subject to consecutive recall attempts could never focus on governing. Giving voters the power to put laws on hold at any time would create great uncertainty in the law, making it hard for anyone to rely on the law as written. The rule barring constitutional revisions through a simple majority vote seems especially important. Imagine, for example, that someone wants to propose a state constitutional amendment to take away the legislature’s power to pass laws or to greatly curtail judicial review. Such a change would be dramatic and it could have far-reaching consequences. By making the constitutional revision process more onerous, it makes revisions both harder to pass and more likely to be blocked by groups with intense preferences against such revisions.

As with many content restrictions or limits on direct democracy, courts must police the borders, in this case between permissible constitutional amendments and impermissible constitutional revisions. That gives courts great power to decide which important matters may go before the voters for decision and which may not. The California Supreme Court explained that it must look at both “qualitative and quantitative” factors in deciding what counts as an impermissible revision. It has held that the famous “Proposition 13,” which fundamentally changed the taxing power in California, did not count as a revision.19 It also rejected a revision challenge to a law imposing term limits on state legislators and other elected officials.20 But the court barred as an impermissible revision another initiative that would have required California courts to interpret the California Constitution to provide no greater procedural protection to criminal defendants than those offered under the U.S. Constitution.21 The decisions are hard to reconcile with one another if measured against a standard of which laws would have brought about the most drastic changes to California governance. Imposing term limits and limiting the taxing authority of state and local officials seems at least as qualitatively important as a measure limiting how courts are to interpret constitutional protections for criminal defendants.

Example 2

California voters passed Proposition 8, an initiated constitutional amendment adding a single sentence to the California Constitution reading: “Only marriage between a man and a woman is valid or recognized in California.” (This was before the United States Supreme Court had recognized a constitutional right of same sex couples to marry in Obergefell v. Hodges.22) Proponents of Proposition 8 passed the law after the California Supreme Court had held that the state’s ban on same sex marriage violated other provisions of the state constitution. Is Proposition 8 an impermissible revision to the California Constitution?

Explanation

Considering the three authorities cited above, it is quite difficult to know whether the court would find Proposition 8 to be such a qualitative change as to count as an impermissible revision. As in Raven, Proposition 8 appears to interfere with the judiciary, although in Raven the initiative told judges how to do their jobs, whereas in the Proposition 8 case the voters overturned a single constitutional ruling from the court through a constitutional amendment.

In Strauss v. Horton,23 the California Supreme Court rejected the revision argument against Proposition 8:

As we have seen, the numerous past decisions of this court that have addressed this issue all have indicated that the type of measure that may constitute a revision of the California Constitution is one that makes “far reaching changes in the nature of our basic governmental plan” (Amador), or, stated in slightly different terms, that “substantially alter[s] the basic governmental framework set forth in our Constitution.” Legislature v. Eu, italics added. Thus, for example, our decision in Amador, in providing an example of the type of “relatively simple enactment” that may constitute a revision, posed a hypothetical enactment “which purported to vest all judicial power in the Legislature.” (Amador, italics added.) Similarly, in Raven—the only case to find that a measure constituted a revision of the California Constitution because of the qualitative nature of the proposed change—the court relied upon the circumstance that the provision there at issue “would substantially alter the substance and integrity of the state Constitution as a document of independent force and effect” (Raven) by implementing “a broad attack on state court authority to exercise independent judgment in construing a wide spectrum of important rights under the state Constitution.” (Id.). . .

Proposition 8 works no such fundamental change in the basic governmental plan or framework established by the preexisting provisions of the California Constitution—that is, “in [the government’s] fundamental structure or the foundational powers of its branches.” (Legislature v. Eu.) Instead, Proposition 8 simply changes the substantive content of a state constitutional rule in one specific subject area—the rule relating to access to the designation of “marriage.” Contrary to petitioners’ contention, the measure does not transform or undermine the judicial function: California courts will continue to exercise their basic and historic responsibility to enforce all of the provisions of the California Constitution, which now include the new section added by the voters’ approval of Proposition 8.

Petitioners contend, however, that even if Proposition 8 does not make a fundamental change in the basic governmental plan or framework established by the Constitution, the measure nonetheless should be found to constitute a revision because it allegedly “strike[s] directly at the foundational constitutional principle of equal protection…by establishing that an unpopular group may be selectively stripped of fundamental rights by a simple majority of voters.” Petitioners’ argument rests, initially, on the premise that a measure that abrogates a so-called foundational constitutional principle of law, no less than a measure that makes a fundamental change in the basic governmental structure or in the foundational power of its branches as established by the state Constitution, should be viewed as a constitutional revision rather than as a constitutional amendment. Petitioners suggest that their position is not inconsistent with our past amendment/revision decisions, on the theory that none of those decisions explicitly held that only a measure that makes a fundamental change in the state’s governmental plan or framework can constitute a constitutional revision. . . .

In our view, a fair and full reading of this court’s past amendment/revision decisions demonstrates that those cases stand for the proposition that in deciding whether or not a constitutional change constitutes a qualitative revision, a court must determine whether the change effects a substantial change in the governmental plan or structure established by the Constitution. As we have seen, a number of our past amendment/revision decisions have involved initiative measures that made very important substantive changes in fundamental state constitutional principles such as the right not to be subjected to cruel or unusual punishment and the right to be protected against unlawful searches and seizures—initiative measures that, like the current Proposition 8, cut back on the greater level of protection afforded by preceding court decisions and were challenged as constitutional revisions on the ground that the constitutional changes they effected deprived individuals of important state constitutional protections they previously enjoyed and left courts unable to fully protect such rights. Nonetheless, in each case this court did not undertake an evaluation of the relative importance of the constitutional right at issue or the degree to which the protection of that right had been diminished, but instead held that the measure did not amount to a qualitative revision because it did not make a fundamental change in the nature of the governmental plan or framework established by the Constitution. . . .

Is the court’s effort to distinguish the other cases convincing? Does your answer depend upon what you think of Proposition 8 on the merits? The concern is that judges may subconsciously let their views of the merits of the initiatives seep into analysis of content restrictions such as the amendment/revision line.

The Single Subject Rule. Perhaps no content limitation over the devices of direct democracy gets litigated more than the single subject rule.24 California’s statement of the rule is typical: “An initiative measure embracing more than one subject may not be submitted to the electors or have any effect.”25 As with the amendment/revision line, the rule can give judges great discretion to keep measures off the ballot (or strike them down after voters approve them). Note how the California single subject rule is written, both preventing such measures from being submitted to the voters and holding that such measures are entitled to “no effect.” In California, this means that measures that may have a single subject violation can be submitted for pre-election review to be taken off the ballot. Those that make it through the voting with a single subject violation will be declared unconstitutional by the courts.

It is easy to see why the single subject rule may lead reasonable judges to different results. Imagine a single initiative that imposes taxes on sugared candy and provides subsidies for low income state residents for dental care. Is this an initiative on one or two subjects? Supporters of the measure would argue that it is about a single subject: good dental health. Opponents would argue that it is about two topics: taxes on candy and dental subsidies.

Who’s right?

There’s no way to answer that question without having a more fine-tuned definition of “subject.” The term “subject” is not self-defining.26 One can define the concept of “subject” broadly so that everything is in the same subject (“policy”) or narrowly so that nothing is the same subject. “There has to be a limit on how broad the subject can be, if the rule is to have any meaning at all. The difficulty is that the rule gives no guidance as to what that limit should be.”27

Courts have used different tests to determine when a measure violates the single subject rule. Florida courts, for example, look for a Zen-like “logical and natural oneness of purpose” within the initiative. Under that muscular test, Florida courts have blocked from the ballot many measures that many people could regard as having a single subject, such as a state measure that would have prevented cities from passing anti-gay discrimination ordinances. Rather than saying straightforwardly that anti-discrimination measures protecting LGBT people are banned, the measure tried to hide its obvious purpose from voters by stating ten classifications of people (age, sex, religion, national origin, etc.) that were the only ones permitted to be the subject of local anti-discrimination laws. This did not satisfy the Florida Supreme Court. “The proposed amendment…violates the single-subject requirement because it enumerates ten classifications of people that would be entitled to protection from discrimination if the amendment were passed.”28 The Florida Supreme Court also held it violated the single-subject rule for other reasons, including the fact that it “encroaches on municipal home rule powers and on the rulemaking authority of executive agencies and the judiciary.”

In contrast to Florida’s test, which has doomed many initiatives from appearing on the ballot, California uses a much more permissive “reasonably germane” test, rejecting the idea that different parts of an initiative must be “functionally related” to one another.29 Under the reasonably germane standard, a California court would likely uphold the candy tax/dental subsidy initiative on grounds that the two measures are reasonably germane to the topic of dental health. But note that the term “reasonably germane” is not infinitely elastic. In Senate of the State of California v. Jones,30 the California Supreme Court barred from the ballot a measure that would have changed the method by which state legislative salaries are calculated; limited legislators’ travel and living expenses; imposed penalties on legislators who were late with the budget; and took away the legislators’ power to redistrict. The California Supreme Court held that the redistricting portion was not reasonably germane to the rest of the initiative, and it rejected the argument that all four parts were reasonably germane to the topic of “legislative self-interest.” Some view the Court’s decision in Jones as perhaps tightening up California’s reasonably germane standard, a result that may have been driven in Jones by the state supreme court’s dislike of the substance of the challenged initiative.31 But in Brown v. Superior Court,32 the court determined that a criminal justice reform ballot measure that contained several provisions related to juveniles still met the “reasonably germane” test when some of the provisions applied to adults as well as juveniles.

A recent empirical study found that states using tough single subject standards, such as Florida, have much more variation in judicial votes than states that have easier standards, such as California. In states such as Florida that see aggressive enforcement of the single subject rule, judges are more likely to uphold a challenged initiative if it is in line with the judge’s partisan preferences than if it is not. Judges in aggressive states voted to uphold a measure against single-subject challenge an average of 41 percent of the time for measures with which the judge likely disagreed ideologically but did so a whopping 83 percent of the time for measures with which the judge likely agreed ideologically.33

Why have the single subject rule? The two rationales usually offered to support it are to prevent logrolling and to prevent voter confusion. The first point recognizes that voters must vote on initiatives as a package and cannot vote on the parts separately, and some parts of the measure may carry others. Imagine an initiative that cuts everyone’s taxes by $100 but gives a huge tax break to the oil industry. Standing alone, voters likely wouldn’t support the huge oil industry tax break, but the $100 individual tax cut could carry the measure along.

The anti-logrolling argument for the single subject rule seems pretty weak, though. To begin with, it is not clear that the tax measure I just described would violate the single subject rule; after all, it is possible to classify the measure as on the subject of “taxes” or “tax breaks.” Why not say that the measures have that “oneness of purpose” or are “reasonably germane” to one another? For another thing, there may be logrolls or packages that would not pass alone but that increase overall social welfare; sometimes such packaging is the only way to get things done (as is true in the legislature as well).34 The other argument offered for the single-subject rule is prevention of voter confusion. But one can easily imagine a very complex measure reforming the state’s income tax code that would not violate the single-subject rule but that could be very confusing. Similarly, many measures that may violate the single-subject rule may be simple, as with the dental health or tax initiatives described above.

Professors Robert Cooter and Michael Gilbert have proposed changing the single subject rule to apply a “separable preferences” test.35 Under this test, if a voter could decide whether to favor one part of an initiative without knowing if the other part passes, then the measure violates the single subject rule. But if the different parts create contingent preferences (the voter cannot decide whether she favors the candy tax without knowing whether dental subsidies to the poor would be available) then the measure would not violate the single subject rule. Critics (like me!) worry that this single subject test would give too much discretion to judges, leading judges to subconsciously rely upon their views of the underlying merits of the initiative.36

Example 3

In addition to a single subject requirement for initiatives, some state constitutions include a “separate vote” requirement for initiated constitutional amendments, requiring that “each amendment” be subject to a separate vote. In recent years, some states that had a rather lax single subject requirement have aggressively enforced the separate vote requirement to knock off the ballot or reject initiated constitutional amendments.

Voters in Oregon, which has a separate vote requirement, adopted a state constitutional amendment that imposes term limits on executive and legislative state officials as well as on members of Congress elected from Oregon.37

Does the measure violate the single subject rule? The separate vote requirement?

Explanation

It is impossible to answer this question in the abstract without more knowledge about how Oregon enforces both requirements. Provisions imposing term limits on various Oregon elected officials seem “reasonably germane” to one another. Less certain would be whether the measure would have a “oneness of purpose” as used in Florida: A court otherwise hostile to term limits could say that term limits for the executive function differently than those for legislators or members of Congress.

As to whether each of these are separate amendments requiring “separate votes,” it is not clear how this analysis would or should differ from a single subject requirement. As Lowenstein explains, the two seem to ask the same questions,38 and the separate vote requirement seems to give courts yet another way to strike down (or keep off the ballots) initiatives that they do not like. In Armatta v. Kitzhaber, 959 P.2d 49 (Or. 1998), the Oregon Supreme Court breathed new life into the separate vote requirement, and other courts followed suit. In Lehman v. Bradbury, 37 P.3d 989 (Or. 2002) the court struck down the term limits measure described in the Example as violating Oregon’s separate vote requirement. Here is a small excerpt from that decision:

When the people were asked in Measure 3 to add section 20 to Article II of the Oregon Constitution, they were asked to change the eligibility of members of Congress, a topic found nowhere else in the Oregon Constitution. The problem was not necessarily that the provision was new. Newness, in and of itself, may be a neutral factor. But the specific addition made by section 20, affecting eligibility for federal public office, had little or nothing to do with term limits for the Oregon State Treasurer, for example, as those limits were established in section 19. Nonetheless, the voters were asked to vote for or against both sections in a single measure. In terms of Article XVII, section 1, Measure 3 submitted two or more amendments to the voters in a manner that prevented the voters from voting on each amendment separately. That was impermissible.

More recently, Oregon may have pulled back a bit on the stringency of the separate vote requirement. See Meyer v. Bradbury, 142 P.3d 1031 (Or. 2006).

Too much discretion for judges?

4.3. PETITIONING RULES AND FINANCING BALLOT QUALIFICATION DRIVES

After a state or local government decides to allow one or more of the devices of direct democracy, it has to decide how measures may qualify for the ballot. Make qualification too easy, and voters will be overwhelmed with ballot measures to vote on; make qualification too hard, and the power will be illusory.

Most states require that ballot measure proponents collect a certain number of signatures from registered voters to qualify a measure for the ballot. The number of signatures often is tied to earlier turnout; for example, initiative proponents in California must collect signatures equal to 5 percent of the number of voters who voted in the last gubernatorial election. This threshold has proven to be pretty easy to cross for people with enough money to pay professional signature gatherers but an almost insurmountable threshold for people who would like to rely solely upon volunteers to collect signatures. So enough money gets an issue before the voters—although it is hardly a guarantee that voters will approve the measure.

Some critics want to raise signature thresholds because they do not like the initiative process and anything that makes it harder to qualify initiatives is, to them, a good thing. Others, including those who like direct democracy but who see flaws with the petition rules, tend to worry about two things: fraud in the signature gathering process and the role of money in that process.

On issues of fraud, election officials must verify signatures. In many places, officials verify a representative sample of signatures, and if the verification rate is high enough, the petition is accepted without checking every signature. (Because some signatures will not be verified—a voter may sign twice, or someone not eligible to sign may sign anyway—signature gatherers usually get extra signatures as a cushion to ensure that the petition is accepted). States and localities have passed some laws, purportedly aimed at preventing fraud (although sometimes merely to make the signature gathering process harder), such as those limiting who may circulate petitions.

In Buckley v. American Constitutional Law Foundation,39 the Supreme Court rejected a number of limitations on the circulation of ballot measure petitions in Colorado, including a law that required that petition circulators be registered voters. The Court held that such a law interfered with the First Amendment speech and association rights of ballot proponents and circulators. Colorado argued that the law would prevent fraud (because registered voters would be more likely to be in the jurisdiction and therefore easier to investigate and serve in the case of fraud), but the Court held that Colorado had less burdensome ways to prevent fraud, such as through a residency requirement, which was not challenged in the ACLF case. It was not clear what level of scrutiny applies to such challenges.

Since ACLF, lower courts have split over the constitutionality of residency requirements. In one of these cases, the Fourth Circuit, applying strict scrutiny, struck down Virginia’s residency requirement:40

The Board maintains that the witness residency requirement serves the Commonwealth’s interest in policing fraud potentially permeating the electoral process, in that: (1) it is less difficult to confirm the identities of resident witnesses, and thereby ensure they are qualified by age and not disqualified by felon status; (2) witness residents in Virginia are subject to being subpoenaed by the authorities to answer questions under oath concerning the circulation process, or to be prosecuted for criminal activity; and (3) residents are simply easier to locate for investigatory or prosecutorial purposes. The plaintiffs do not seriously dispute that the prevention of election fraud is a compelling state interest. . . .

The more substantial question, and the crux of this appeal, is whether the Commonwealth’s enactment banning all nonresidents from witnessing nominating petitions—a measure we presume to be effective in combatting fraud—is, notwithstanding its efficacy, insufficiently tailored to constitutionally justify the burden it inflicts on the free exercise of First Amendment rights. The Board insists that the integrity of the petitioning process depends on “state election official access to the one person who can attest to the authenticity of potentially thousands of signatures,” access made more difficult, perhaps, if the witness resides beyond the subpoena power of the state.

The plaintiffs counter that the Commonwealth could compel nonresidents, as a condition of witnessing signatures on nominating petitions, to enter into a binding legal agreement with the Commonwealth to comply with any civil or criminal subpoena that may issue. Indeed, “[f] ederal courts have generally looked with favor on requiring petition circulators to agree to submit to jurisdiction for purposes of subpoena enforcement, and the courts have viewed such a system to be a more narrowly tailored means than a residency requirement to achieve the same result.” More recently, in [Yes on Term Limits, Inc. v.] Savage, the Tenth Circuit reiterated that “requiring non-residents to sign agreements providing their contact information and swearing to return in the event of a protest is a more narrowly tailored option.”

According to the Board, ostensible consent to the extraterritorial reach of the Commonwealth’s subpoena power does not guarantee the requisite access, because nonresident witnesses must yet be located and retrieved, perhaps by extradition or rendition. There are few guarantees in life, however, and it is hardly an iron-clad proposition that a similarly situated resident witness will be amenable to service and comply with a lawfully issued subpoena.

Simply stated, the Board has produced no concrete evidence of persuasive force explaining why the plaintiffs’ proposed solution, manifestly less restrictive of their First Amendment rights, would be unworkable or impracticable. Surely nonresidents with a stake in having the signatures they have witnessed duly counted and credited—whether that stake be political, financial, or otherwise—will possess the same incentive as their resident counterparts to appear at the Commonwealth’s request and answer any questions concerning the petitioning process.

Having fallen short of adducing the quantum of proof necessary to place into issue the relative effectiveness of the plaintiffs’ proposed alternative to the patently burdensome witness residency requirement, the Board cannot prevail. Given the facts as developed below and viewed in the proper light, we have scant choice but to conclude, as the district court did, that the requirement fails strict scrutiny and is unconstitutional.

Supporters and opponents of direct democracy also worry about the role of money in the signature gathering process. It may be troubling from the perspective of equality that enough money almost guarantees getting an issue before voters while not enough money almost guarantees that the issue will not get before the voters. Before the ACLF case, Colorado passed a law barring paid circulators from collecting signatures. In Meyer v. Grant,41 the Supreme Court held that this law violated the First Amendment rights of ballot measure proponents and circulators.

The Court held the measure infringed on the First Amendment in two ways: “First, it limits the number of voices who will convey appellees’ message and the hours they can speak and, therefore, limits the size of the audience they can reach. Second, it makes it less likely that appellees will garner the number of signatures necessary to place the matter on the ballot, thus limiting their ability to make the matter the focus of statewide discussion.”

The Court then rejected the state’s interest in insuring that measures that appeared before voters got enough “grass roots support” to deserve to be placed on the ballot or in insuring the integrity of the ballot process. On the grassroots point, the Court held that the interest “is adequately protected by the requirement that no initiative proposal may be placed on the ballot unless the required number of signatures has been obtained.” On the integrity point, the Court stated that Colorado put forward no evidence showing that paid circulators were more likely to submit false signatures than others and that other Colorado laws served an antifraud purpose (a point the Court later echoed in ACLF).

Critics of Meyer argue that the Court should not have looked at petition circulation as a restriction on speech (because petition circulators, even if they could not accept signatures, could still say what they wanted and advocate for people to sign the petition) but rather as a means by which the state decides which measures it will let on the ballot.42

Since Meyer, critics of paid petition circulation have tried other laws only to face constitutional challenge. In ACLF, for example, the Court rejected a Colorado law requiring paid petition circulators to wear a badge disclosing whether the petition circulator was a paid circulator or a volunteer. In Libertarian Party of Ohio v. Husted,43 the Sixth Circuit held that a state law requiring paid circulators to disclose the name and address of their employers did not violate the First Amendment.

These questions about payments to petition circulators consider only one aspect of campaign financing surrounding ballot measure elections. Part IV returns to other issues surrounding campaign financing and ballot measure elections, focusing on campaign finance issues surrounding campaigns for and against ballot measures that have qualified for the ballot.

Example 4

The state of Pacifica’s legislature passes a law barring the payment of petition circulators on a per signature basis. The state legislature did so based upon evidence from the state’s voter registration experience that payments per signature increase the risk of false and fraudulent signatures.44

Is Pacifica’s law unconstitutional?

Explanation

The answer is uncertain. Neither Meyer nor ACLF answers the question whether rules on how a petition circulator may be paid violate the First Amendment rights of petition circulators and ballot measure proponents. Meyer struck down a law banning paid circulators at all; ACLF struck down a number of limits on petition circulators, including the requirement that circulators wear badges showing their paid or volunteer status.

Lower courts have divided on the constitutionality of per signature payment bans. The Eighth Circuit, crediting the antifraud aspects of the law, upheld North Dakota’s law.45 The Sixth Circuit struck down an Ohio law barring the payment of paid signature gatherers on any basis other than time worked.46 The Sixth Circuit noted that Ohio’s law was stricter than other state laws, and that it precluded even bonuses for productivity or longevity.

There is no question that payments per signature motivate petition circulators to collect more signatures; circulators who are desperate for money might be tempted to falsify signatures to make more money. On the other hand, paying someone to collect signatures by the hour, without being able to reward or punish them for productivity, could lead to some very lazy signature gatherers and a decline in the number of successful petitions. (Critics of these laws believe that is their very purpose.) Unsurprisingly, courts disagree over whether these laws are justified on antifraud grounds or are too much of an infringement on First Amendment speech and association rights in the ballot measure context.



1. See Nathaniel A. Persily, The Peculiar Geography of Direct Democracy: Why the Initiative, Referendum and Recall Developed in the American West, 2 MICH. L. & POL’Y REV. 11 (1997). “About 82 percent of cities across the country allow citizens to propose and approve laws directly. Direct democracy is sometimes seen as primarily a Western phenomenon, with 97 percent of cities in the West allowing the initiative; but the process is also available in 82 percent of cities in the Northeast and the South, and 59 percent of cities in the Midwest. Fifteen of the country’s 20 largest cities also allow initiatives.” John Matsusaka, A Time-Tested Part of Our Democracy, “Room for Debate,” N.Y. TIMES, June 18, 2013, http://www.nytimes.com/roomfordebate/2013/06/18/ballot-initiatives-at-the-local-level/voter-initiatives-are-a-time-tested-part-of-our-democracy.

2. Initiative, Referendum, and Recall, NATIONAL CONFERENCE OF STATE LEGISLATURES, http://www.ncsl.org/legislatures-elections/elections/initiative-referendum-and-recall-overview.aspx.

3. The Indirect Initiative, NATIONAL CONFERENCE OF STATE LEGISLATURES, http://www.ncsl.org/legislatures-elections/elections/the-indirect-initiative.aspx.

4. In Arizona State Legislature v. Arizona Independent Redistricting Commission, 135 S. Ct. 2652 (2015), the Supreme Court upheld the ability of voters to alter congressional redistricting through a ballot measure against the wishes of the state legislature. The Arizona legislature argued unsuccessfully that Article I of the Constitution gives only state legislatures, not voters acting through the initiative process, the right to set the rules for congressional elections. But this precedent has a chance of being reversed because it was a 5-4 decision and the crucial fifth vote was Justice Anthony Kennedy, who has since retired from the court.

5. A referendum ensures that a majority of voters supports a legislatively enacted law. The recall ensures that a majority of voters continue to support an elected official.

6. JOHN G. MATSUSAKA, FOR THE MANY OR THE FEW: THE INITIATIVE, PUBLIC POLICY AND AMERICAN DEMOCRACY (2004).

7. When ballot measures appear at “off year” elections (where there is no federal election or major state election on the ballot), voter turnout may be low and could be less representative of the full voting population than at major elections.

8. For a history of the initiative process, see RICHARD J. ELLIS, DEMOCRATIC DELUSIONS: THE INITIATIVE PROCESS IN AMERICA (2002). For criticisms, see DAVID S. BRODER, DEMOCRACY DERAILED: INITIATIVE CAMPAIGNS AND THE POWER OF MONEY (2000); PETER SCHRAG, PARADISE LOST: CALIFORNIA’S EXPERIENCE, AMERICA’S FUTURE (1998).

9. See Derrick A. Bell Jr., The Referendum: Democracy’s Barrier to Racial Equality, 54 WASH. L. REV. 1 (1978) for an early statement of the argument. For a response, see Richard Briffault, Distrust of Democracy, 63 TEX. L. REV. 1347 (1985) (“it is difficult to argue that historically minorities—in particular, blacks and other racial minorities—did all that well in state legislatures.”).

10. LOWENSTEIN ET AL., at p. 484, summarizes the pros and cons of the initiative process that Thomas Cronin evaluates in his book DIRECT DEMOCRACY 224-232 (1989):

Supportive arguments that [Cronin] assesses include:

a. Direct democracy enhances government responsiveness and accountability.

b. It provides a safety valve “when legislators prove timid, corrupt, or dominated by special interests.”

c. It protects against bossism.

d. It brings about rule by the common people.

e. It reduces the influence of special interests.

f. It permits less well-represented groups to bring their ideas before the public.

g. It stimulates educational debate on important policy issues.

h. It stimulates voter interest in public issues and stimulates turnout.

i. It promotes trust in government.

Cronin also evaluates arguments raised by opponents:

a. Direct democracy undermines representative democracy.

b. It produces unsound legislation.

c. It endangers minority rights.

d. It depends on voters who are not capable of competent policy judgments.

e. It amplifies special interest influence.

f. It lacks accountability because it is not subject to the usual checks and balances.

Cronin finds some merit in a couple of the supportive arguments, that direct democracy provides a safety valve and that it helps some less-represented groups find a forum. The opponents, he concludes, raise a serious objection with respect to the lack of checks and balances. Mostly, though, he finds that empirical support for the arguments on both sides ranges from none to mixed. “Both proponents and opponents have too often overstated their positions,” he concludes. “The existing direct democracy processes have both virtues and liabilities.”

11. Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE L.J. 1503 (1990). For a critique, see Robin Charlow, Judicial Review, Equal Protection and the Problem with Plebiscites, 79 CORNELL L. REV. 527 (1994).

12. Daniel H. Lowenstein, Campaign Spending and Ballot Propositions: Recent Experience, Public Choice Theory and the First Amendment, 29 UCLA L. REV. 505 (1982).

13. ELISABETH R. GERBER, THE POPULIST PARADOX: INTEREST GROUP INFLUENCE AND THE PROMISE OF DIRECT LEGISLATION (1999).

14. Elizabeth Garrett, Hybrid Democracy, 73 GEO. WASH. L. REV. 1096 (2005).

15. See Ronald J. Allen, The National Initiative Proposal: A Preliminary Analysis, 58 NEB. L. REV. 965 (1979).

16. In Illinois, however, that is the only purpose for the initiative. See LOWENSTEIN ET AL., supra, at 502-503 (explaining ILL. CONST. Art. XIV, §3).

17. See CAL. CONST. Art. II, §8.

18. Id., Art. XVIII.

19. Amador Valley Joint Junior High Sch. Dist. v. State Bd. of Equalization, 583 P.2d 1281 (Cal. 1978).

20. Legislature v. Eu, 816 P.2d 1309 (Cal. 1991), cert. denied, 503 U.S. 919 (1992).

21. Raven v. Deukmejian, 801 P.2d 1077 (Cal. 1990).

22. 135 S. Ct. 2071 (2015). Nan D. Hunter, Varieties of Constitutional Experience: Democracy and the Marriage Equality Campaign, 64 UCLA L. REV. 1662 (2017), offers a good overview of how ballot measures have shaped LGBT rights in the U.S.

23. 207 P.3d 48 (Cal. 2009).

24. Chapter 2 discusses the single subject rule as applied to legislatively enacted measures. In Committee to Impose Term Limits on Ohio Supreme Court v. Ohio Ballot Board, 885 F.3d 443 (6th Cir. 2018), the Sixth Circuit rejected a challenge to Ohio’s single-subject law for ballot measures.

25. CAL. CONST. Art. II, §8(d).

26. See Daniel Hays Lowenstein, California Initiatives and the Single-Subject Rule, 30 UCLA L. REV. 936 (1983).

27. LOWENSTEIN ET AL., supra, at 520.

28. In re Advisory Opinion of the Attorney General, 632 So.2d 1018 (Fla. 1994).

29. Fair Political Practices Comm’n v. Superior Court, 599 P. 2d 46 (Cal. 1979).

30. 988 P.2d 1089 (Cal. 1999).

31. Daniel H. Lowenstein, Initiatives and the New Single Subject Rule, 1 ELECTION L.J. 35 (2002).

32. 371 P.3d 223 (Cal. 2016).

33. See John G. Matsusaka & Richard L. Hasen, Aggressive Enforcement of the Single Subject Rule, 9 ELECTION L.J. 399 (2010).

34. For a mathematical demonstration that logrolling may be socially beneficial or socially harmful, see Matsusaka & Hasen, supra.

35. Robert D. Cooter & Michael D. Gilbert, A Theory of Direct Democracy and the Single Subject Rule, 110 COLUM. L. REV. 687 (2010).

36. Richard L. Hasen & John G. Matsusaka, Some Skepticism About the “Separable Preferences” Approach to the Single Subject Rule: A Comment on Cooter & Gilbert, 110 COLUM. L. REV. SIDEBAR 35 (2010). For a response, see Robert D. Cooter & Michael D. Gilbert, Reply to Hasen and Matsusaka, 110 COLUM. L. REV. SIDEBAR 59 (2010).

37. This aspect of the initiative is unconstitutional, for reasons explained in Chapter 2.

38. Lowenstein, Initiatives and the New Single Subject Rule, supra:

[image: 图像]

www.comepdf.com（The full version，Open in a browser）

images/00030.jpeg
Legislation, Statutory
Interpretation, and
Election Law






images/00029.jpeg
Direct Democracy






images/00031.jpeg
Legislation,
Statutory
Interpretation,
and Election Law

Second Edition

Richard L. Hasen

Chancellor’s Professor of Law and Political Science
University of California,
Irvine School of Law





cover.jpeg
Legislation, Statutory
Interpretation,
and Election Law

Second Edition
Richard L. Hasen

>
=
>
=
]
o
Z
95)

(®). Wolters Kluwer





images/00002.png
“nﬁmn

5 www.comepaf.com





images/00001.jpeg
a Wolters Kluwer





images/00006.jpeg
Regulating Legislators






images/00004.jpeg
The Legislative
Process






images/00026.jpeg
Registrant MICROSOFT CORPORATION Client Name  MICROSOFT CORPORATION

LOBBYING ACTIVITY. Seclect as many codes as necessary to reflect the general issue areas in which the registrant

engaged in lobbying on behalf of the client during the reporting period. Using a separate page for each code, provide
information as requested. Attach additional page(s) as needed.

15. General issuc arca code SCI Science/Technology (one per page)

16. Specific lobbying issues

HR 28, High-Perft Computing Revitalization Act of 2005.

HR 2862, Science, State, Justice, C and Related Agencies Appropriations Act of 2006.

American Competitiveness Initiative

17. House(s) of Congress and Federal agencies Check if None v House v Senate

Department of Commerce, Executive Office of the Presid i Science F ion, IX of Energy

Other





images/00025.jpeg
How a Bill Becomes a
Law: From Schoolhouse
Rock to Vetogates and
Unorthodox Lawmaking






images/00027.jpeg
Lobbying, Bribery, and
External Legislative
Influence






