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Series Editor Foreword

In 2014, I had the distinct privilege of being Chair of the Department of Philosophy at Rutgers, The State University of New Jersey. Soon after I become Chair, Peter Ohlin, philosophy editor of Oxford University Press, USA, broached the idea of Rutgers organizing a major annual lecture series, where Rutgers would carefully select among the world’s leading philosophers to give a series of three original lectures which would be subsequently revised for publication in a book series by Oxford University Press. It was Peter’s hope that such a series might soon come to be recognized as one of the most important annual events on the philosophical calendar, and might one day come to rival the Locke Lectures, Dewey Lectures, and Tanner Lectures in stature.

I shared Peter’s enthusiasm for the idea, and promised to take it up with my colleagues and our administration. Unsurprisingly, the response was overwhelmingly supportive. However, it was decided that if we were going to take on such a commitment, we wanted the endeavour to involve much more than just adding another three lectures, each year, to our already crowded academic calendar. We wanted to create a lecture series that was truly distinctive and special; one that would benefit not only our faculty, but our outstanding graduate students, undergraduates, and the wider Rutgers community. Moreover, we were especially concerned to create a lecture series that would be both personally and intellectually rewarding for our visiting speakers.

After much discussion, the Rutgers Lectures in Philosophy took shape. First, the Department was committed to bringing in genuinely world-class philosophers who had already done, and were continuing to do, seminal work that was profoundly impacting their areas of research and, in some cases, the world at large. Our hope, and expectation, was that the lectures they would be delivering at Rutgers, and the books based on those lectures, would help set the philosophical agendas in their respective fields for many years to come. Bearing that goal foremost in mind, we were also committed to inviting a diverse group of speakers, representing a broad spectrum of philosophical areas and interests within the analytic tradition.

Second, speakers would be asked to be available on campus for a full week, and to pitch their first lecture so that interested alumni, the broader Rutgers academic community, and the general public might benefit from these internationally renowned philosophers. Their two subsequent lectures would be aimed at the high philosophical level that would most benefit the Philosophy faculty, graduate students, visitors, and speaker, and would likely form the backbone of the speaker’s subsequent book. Each lecture would be followed by discussion, a reception, and dinner, to facilitate serious engagement with the speaker’s views.

Third, speakers would distribute drafts of their lectures, which would be read and discussed in advance by interested faculty, graduate students, and visitors. Then, there would be an intensive workshop with the speaker on the distributed material during their week on campus, providing the speaker with valuable feedback, and the workshop members with the chance to get to know the speaker and his or her views in a seminar setting.

Fourth, there would be a separate lunch meeting with the speaker for interested undergraduate majors, minors, philosophy club members, and students working on the undergraduate philosophy journal, Arete. As it turns out, several speakers have reported their meeting with our undergraduates to be one of the biggest highlights of their visits!

Finally, speakers would be encouraged to hang around the Department for impromptu discussions, and to set up individual meetings with faculty or graduate students particularly interested in their work.

A little over two years after Peter Ohlin and I first spoke, the first Rutgers Lectures in Philosophy took place, and at this point the first four lectures in the Series have been delivered. The first book in the series, Kit Fine’s Vagueness: A Global Approach has been published, and now this, the second book in the series, will appear. It has been a long road between Peter Ohlin’s original idea and this moment, but we couldn’t be more pleased by how the lecture and book series have developed. It has truly been everything we envisaged it to be and more.

There are many people I would like to thank for helping to make the Rutgers Lectures in Philosophy possible. I apologize, in advance, for the fact that nothing I say here can remotely reflect the depth of my gratitude to those who have worked tirelessly behind the scenes to make this series a success. I also apologize to anyone I inadvertently forget to mention. On both scores, please forgive me.

First, my deep gratitude to Peter Ohlin, who not only planted the seed from which this lecture and book series has grown, but who has helped to nurture it and bring it to fruition at every step of the way. Peter’s contributions to this series have been both invaluable and indispensable. My thanks, also, to Peter’s excellent team at OUP, from the Editorial Board, to copyeditors, design artists, publicists, production managers, and so on, all of whom do yeomen’s work in bringing a book to press, and making sure that it receives the attention it deserves. Thanks, also, to Peter Momtchiloff, Oxford University Press’s philosophy editor in the United Kingdom, for sage advice in this project’s initial stages. And a special thanks to the referees for the volumes in this series, whose conscientious work are almost always underappreciated by everyone but the authors.

In the Department of Philosophy, my biggest debt is to my colleagues, who were extremely supportive of this project from the get go, and who have spent countless hours deliberating about the Series format and possible speakers, and attending the numerous series events. I also want to thank all the graduate students who have actively participated in Series events, with a special thanks to Jimmy Goodrich and Adam Gibbons, who have done much of the heavy organizational lifting. I also owe a debt of gratitude to two business managers, Pauline Mitchell and Charlene Jones, our undergraduate administrative assistants, Jean Urteil and Jessica Koza, and, especially, our graduate administrative assistant, Mercedes Diaz, for all their hard work. Justin Kalef has organized the undergraduate luncheon meetings, and I am grateful to him, and all the undergraduates who have made that event a highlight of the lecture series. Special thanks is also owed to Dean Zimmerman, current Chair of the Rutgers Philosophy Department, for his crucial and unwavering support.

This series would never exist were it not for the substantial support that the Philosophy Department has received over many years from the Rutgers Administration, including Presidents, Chancellors, Vice-Presidents, and Deans. The Rutgers Lectures in Philosophy series thrives because of the incredibly vibrant and congenial philosophical environment that the Rutgers Administration has made possible. I, and my colleagues, can’t thank them enough. I can’t possibly name every important administrator whose support has helped make the Rutgers Philosophy Department what it is today, but I need to mention a few: first and foremost, the current President, Robert Barchi. President Barchi is committed to excellence, and has been a great champion of our department. Following the President’s lead, Chancellor Richard Edwards and current Chancellor Christopher Malloy have both been enormously supportive.

A number of people in the Dean’s office have worked very hard, and successfully, to give the Rutgers Lectures in Philosophy Series a high profile not only within Rutgers, but globally. These include Kara Donaldson, who oversaw these efforts, Ian DeFalco, and John Chadwick. James Masschaele, Vice Dean of the School of Arts and Sciences, has been supportive from its onset, and Michelle Stephens has been supportive since becoming Dean of Humanities. Two people are deserving of special mention: James Swenson, former Dean of Humanities, and currently Vice Provost for Academic Affairs, and Peter March, Executive Dean of the School of Arts and Sciences. To each, my heartfelt thanks for all they have done over many years to support the Philosophy Department in general, and the Lecture Series in particular.

Finally, my biggest thanks go to the stars of the Series, the speakers whose path-breaking work is an inspiration to all those in the field. I am most grateful to those who helped put the series on the philosophical map, by agreeing to be one of our distinguished speakers. As of now, the lineup of speakers is: Kit Fine (2016), Sir Richard Sorabji (2017), Robert Stalnaker (2018), Jeff McMahan (2019), Béatrice Longuenesse (2020), Tim Williamson (2021), Philip Kitcher (2022), and Susanna Siegel (2023).

Sir Richard Sorabji was and is everything we were seeking in a speaker. He presented entirely new work on a topic of fundamental importance socially, politically, and morally. Throughout his visit he was lively, modest, engaging, and accessible to all. And since his visit he has been both eager and diligent about revising and improving his book in a timely manner. He has truly been an exemplary scholar in every respect throughout this process, and an editor’s dream. The book you are now reading, Freedom of Speech and Expression: Its History, Its Value, Its Good Use, and Its Misuse, is certain to be a rich source of inspiration and discussion for years to come. I am extremely pleased to have Sir Richard’s book appear as the second book in the Rutgers Lectures in Philosophy Series. Those of us associated with the series have hoped that one day it would be widely recognized for its philosophical excellence. I have no doubt that Sir Richard’s book is another important step towards the realization of that hope.

Again, to everyone who has helped in bringing this book to press, and most especially Sir Richard Sorabji, my heartfelt gratitude.

Larry S. Temkin, Series Editor

New Brunswick, New Jersey

April 2020
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I was very pleased to be invited in 2016 by Professor Larry Temkin, on behalf of the Rutgers University Philosophy Department in partnership with the Oxford University Press, to deliver the 2017 Rutgers Lectures in Philosophy. The third Rutgers lecture has been replaced by a new chapter in order to address a major contemporary problem—social media.

I have benefitted from many discussions and written works, which I have tried to acknowledge in the main text. But here I should like to pick out two particular kinds of help.

The first was the highly valuable discussions during my week of lecturing at Rutgers University in October and November of 2017. The second was the detailed, closely considered, and clarifying comments obtained for me by Oxford University Press, New York, on the penultimate draft of this book. One set was from my colleague in Oxford, Professor Jeff McMahan, who is himself the author of the 2019 lectures at the Rutgers Philosophy Department, his former base. The other was from Professor Han Baltussen at the Philosophy Department of the University of Adelaide, who led me to revise the structure of the book. I am grateful to Jane Potter for introducing me to the idea of citizen journalists.

I am grateful also to my friend and colleague Professor William Twining for giving me a jurisprudential view on chapter 3, and to the Oxford University Press editor in New York, Peter Ohlin, for very helpful comments on chapters 1 and 3. I also gained valuable comments, queries, and reading suggestions from an anonymous review commissioned by David Schmidtz, editor of Social Policy and Philosophy, in return for writing a version of chapter 3, without its appendix, for that journal. For me, writing good philosophy depends on such opportunities for discussion and comment.

Richard Sorabji



Introduction

I encountered the denial of free speech twice, once in my early days, when I was taught Russian by charming emigrés from Stalin’s Soviet Union, all of whom had terrifying tales to tell of unfreedom. I encountered it again, when I went behind the Iron Curtain to Prague in Czechoslovakia to talk about Aristotle’s Metaphysics with a group of academics, who had been sacked from the university and turned into window cleaners by a Soviet-dominated government so ignorant that it believed Aristotle’s Metaphysics might be politically dangerous. We met in private houses after working hours, could not speak each other’s names aloud, because the walls were bugged, and when my hosts wanted to continue discussion after midnight, they could not come to my hotel for fear of incriminating the person who had separately booked me in, so we had to stand outside in the snow, in order to continue talking about Aristotle. I had to memorise, not write down, the titles of scholarly books they would like me to send them from England, and after the one member of the group still allowed to teach in Prague was also allowed to visit London University for three months of research, he committed suicide rather than return.

In 2012, I published a book on Mahatma Gandhi and the all-important philosophy of non-violence, compassion for opponents, and voluntary suffering, which led eventually to the end of British rule in India and I compared aspects of that philosophy with ancient Stoicism.1 I was particularly impressed by Gandhi’s conception of opening ears. He sought to open ears not by propaganda to the masses, but by non-violent satyagraha: insistence on truth both to himself and to his powerful opponents, the British rulers of India. At least two British Viceroys felt some admiration for him, and eventually, he opened the ears of world opinion. These experiences of discussion and reading are part of what lay behind my interest in the subject of freedom of speech and expression, its history and its right use.

In this volume, chapter 1 points out that the idea of free speech for all became widespread comparatively late. On the whole, it was treated as a prerogative of some people only, although an early exception was the Buddhist emperor Ashoka in India, who encouraged Buddhists of all persuasions to live and talk with each other and learn from each other, and people of different religions to do the same. Although it otherwise took a long time for free speech and expression to be extended to all, nonetheless, through different ages and cultures from antiquity to the present, the award of free speech, whether to some or to all, was seen as resulting in speech of a beneficial sort. That is why my title speaks of good speech and its misuse, rather than simply of speech and its misuse.

Chapter 2 argues that John Stuart Mill supported free speech on the grounds of the beneficial effects it can have, in Chapter 2 of his On Liberty of 1859. But the history in chapter 1 suggests that this has been a recurrent view through the ages. If free speech is valued for its benefits, speech that frustrates those benefits suggests a clear boundary on free speech which should appeal voluntarily to its supporters. Their voluntary self-restraint in speech should normally be better than legal constraint for keeping speech beneficial. But self-restraint is not the only preserver of benefits. Speech that opens ears, to take an expression of Gandhi’s, in his case the ears of powerful opponents, is also a preserver of benefits.

Chapter 3 turns to an important problem of our time. It says that law is after all required if we are to preserve our freedoms, when some of the online social media offset the benefits they have to offer by basing their profits on exploiting personal profiles based on personal data left online by users. It spells out the bad effects of this and counters the suggestion that any media producing these bad effects can claim to be supporting free speech as understood by those reviewed in chapters 1 and 2. It supports the education of nine- to eleven-year-olds in detecting fake news and targeted news, and recommends encouraging compliant media. But with reference to Government documents, it also proposes new legislation and new methods of enforcement against such misuse of speech.



1.Richard Sorabji, Gandhi and the Stoics, Modern Experiments on Ancient Values, Oxford University Press, Oxford, and the University of Chicago Press, Chicago, 2012.


FREEDOM OF SPEECH AND EXPRESSION


Chapter 1

The benefits seen in free speech and its gradual extension from some to all

An intercultural history

The idea of free speech for all became widespread comparatively late, we shall see. On the whole, it was treated as a prerogative of elites, although an early exception of a kind was the ancient Buddhist emperor Ashoka in India, who encouraged people of all religious groups to live and talk with each other and learn from each other. But even Ashoka was talking about all religious groups, not about all individuals. Free speech was not for all individuals, and it still has other kinds of legal constraint: people cannot say whatever they like. Moreover, from antiquity, people treated the need for beneficial speech as a reason for, and constraint on, free speech. I shall cite examples of both.

1.2. The Need for Freedom of Expression and Speech

As we can see it nowadays, freedom of speech for everyone was an enormous gift, won by great bravery at the cost of personal danger, and for purposes of political, religious, and social freedom.1 It is important to recognize how damaging it can be when this freedom is denied. I will start with the negative case for freedom of speech—the damage caused by its suppression. This supports the idea of free speech as a right. But I shall discuss later the positive benefits envisaged by its advocates, which present it as a social good, whether or not it is also pursued as a right.

One outstanding example of the negative case has been given by Timothy Garton Ash in his book, The File,2 from his experience under the Stasi in East Germany, where even a wife found that her husband was reporting on the family’s daily activities to the secret police. When the regime had fallen, Garton Ash demanded to see the file kept on him, with the names of the ordinary people informing on his movements, meetings, and words, and confronted them to ask why they had informed. My own brief experience in the former Czechoslovakia, though negligible by comparison, was quite unpleasant enough. I was one of many who responded to an organization arranging visits to Prague, to help a group of academics sacked from the university and forbidden to read Aristotle, in case he was dangerous. Some of the academics had been turned into window-cleaners. They wanted to meet in secret in their homes at night to study Aristotle’s Metaphysics, in which the only semi-political remark compares God with the general who gives unity to an army. My first mistake in two private homes was to ask our host’s name. The silence was broken by the host, who said he could tell his name because his walls were bugged with listening devices anyhow, and his name would be known, but the names of the others should not be spoken. When in the second home they wanted to continue discussing the Metaphysics after midnight, they could not come to talk in my hotel, in case the person who booked me in could be identified with the dissident readers of Aristotle, and we had to stand talking in the snow outside. When they asked me to send more up-to-date texts of Aristotle and books about him from the United Kingdom, they stopped me writing down the titles and asked me to memorize the list instead, in case I was interrogated at the airport. Most of them were not allowed to use the university library. The one who did retain a ticket to read about ancient Greek civilization was refused a book on Greek astronomy because astronomy was not on his ticket. That man was later allowed to accept a colleague’s invitation to visit London University for three months, but he committed suicide rather than return.

At a still later conference in West Berlin, I tried to pass through the wall to East Berlin for an afternoon visit to the museums, with a colleague who had had a far more frightening visit to Prague, having been arrested and driven at night to exit the border on foot in the headlights of the vehicle. He had not realized that his passport had been marked in such a way as to exclude him from other Communist countries too, and he could not follow me through the barrier, so that we both lost our afternoon visit. These small experiences, and others, left me in no doubt about the importance of free speech.

1.2. Ashoka, Indian emperor, Third Century bce: Free Speech For All Religious Affiliations, But With Boundaries to Secure the Benefits

The idea of freedom of speech for all religious affiliations is found in Rock Edict VII of the emperor Ashoka, inscribed on rock in the third century bce, to which recent work by Rajeev Bhargava has drawn my attention.3 Already, long before any such universal concept existed in Europe, the emperor Ashoka, having converted to Buddhism, desired freedom of speech for everyone. His inscriptions do not say for all individuals, but for all the pasandas, or religious affiliations. In his Edict VII, Romila Thapar tells me, he was thinking of different affiliations within Buddhism. He encouraged all affiliations to be admitted to live everywhere. He did not want rival affiliations shut out. In Edict XII, he moved from free speech to beneficial speech. Referring to all religions in his vast Indian kingdom, he desired them through harmony (samovaya) to learn, respect, and know the doctrines of other affiliations, and to acquire sound doctrines. If he meant that that is how to learn sound doctrines, he would be anticipating J. S. Mill’s extrapolation from the Roman lawyer Cicero, who said from the different context of legal dispute, that he studied his opponent’s case with as great or greater intensity than his own. Mill’s conclusion is that you don’t know your own case until you know that of your opponent. On another translation, Romila Thapar tells me, Ashoka required more than knowledge of the doctrines of others, and said instead that affiliations should learn, respect, and listen to the doctrines of others. Ashoka also set a boundary. He desired restraint on speech (vacaguti) such as has not yet even now been widely accepted in the West for relations between communities. He desires them all to avoid disparagement of other religious affiliations, or over-glorification of their own.4 Others can be criticized, but not without reason and not immoderately. Moreover, the inscriptions prudently present these not as law, but as the powerful emperor’s desires. The medium for learning the beliefs of others will have been not only speech, but discussion, to which Mill, in another age, would also attach so much importance, and the emperor’s appeal to his desires, rather than his commands, shows that he valued the tone in which his message was expressed. In other cases in this book, I shall sometimes discuss expression which does not take the form of speech, but here the expression is concerned with speech and writing.

Admittedly, those who could read his inscriptions might be cautioned by the former brutality with which, before his conversion to Buddhism, he conquered the only kingdom of comparable strength in India, that of the people slightly to the south of his and on the east coast, where modern Odisha (formerly Orissa) is now. But he does acknowledge this and express apparently genuine ‘remorse’ for the brutality of this conquest in his Rock Edict XIII. As described in the book on political violence by Upinder Singh,5 this edict addresses a wider range of people, including those who live in the forests, as opposed to farmers or dwellers in settlements. The forest-dwellers were more dependent for their food on killing animals.6 Moreover, their interests were opposed to the encroachment of farmers into the forests, and to the greater wealth of the settlements outside both forests and farms. The edict proclaims, ‘Even the forest people he conciliates and urges to reflect. And they are told of the power that [he] has in spite of his remorse, so that they may turn away from their crimes and not be killed. For [he] desires for all beings freedom from injury, self-restraint, impartiality and kindness’. There is a threat here, at least to the people whom it was hardest to control.

To return to the edicts seeking reconciliation among different persuasions in Buddhism, Bhargava quotes Rock Edict XII in the translation of N. A. Nikam and Richard McKeon, The Edicts of Asoka. This explains part of the Dhamma (Prakrit for Dharma) that he enjoins, roughly moral duty:


The faiths of others all deserve to be honoured for one reason or another. By honouring them, one exalts one’s own faith and at the same time performs a service to the faith of others. By acting otherwise, one injures one’s own faith and also does disservice to that of others. For if a man extols his own faith and disparages another because of devotion to his own and because he wants to glorify it, he seriously injures his own faith.

Therefore concord alone is commendable, for through concord men may learn and respect the concept of Dharma accepted by others. King Priyadarsi7 desires men of all faiths to know8 each other’s doctrines and to acquire sound doctrines.



1.3. Free Speech Approved by Athens for Comic Poets, Citizens of the Democracy, Athenian Cynic Philosophers

I have not found freedom of speech or expression being claimed for everyone, at least in Europe, before the seventeenth century. Aristotle thought that brothers should grant free speech to brothers and to comrades.9 In Shakespeare only the court jester is granted free speech. So in India is the king’s joker, or vidushaka, in the performance of certain ancient Sanskrit plays.10 Similarly in ancient Greece, comic poets were among the few to whom free speech was allowed. Alan Sommerstein has discussed how the populist politician Cleon brought, or tried to bring, the leading comic poet, Aristophanes, to court, possibly twice.11 But he failed to have him silenced, and in play after play was mercilessly satirized by Aristophanes, including for his efforts to use the law. A contemporary of Aristophanes, ‘The Old Oligarch’ is cited, in a work wrongly ascribed to Xenophon, as saying that the Athenians allowed satire in comedy on rich, well-born, or powerful individuals, but did not allow it on the citizenry in general. This may relate to a scholium on Aristophanes’s play, Acharnians, Line 67, reporting that a ‘decree about not satirising in comedy’ was repealed after three years in 440–439 bce. If there was such a decree, it will have been short-lived and will not have spared the prominent.12

Free speech (not parrhēsia—saying everything, or frank speech—but equal speech, isēgoria) was given its widest extent when granted in the one city of Athens, during its democratic period, to all adult male Athenian citizens present in the democratic Assembly, which they were expected to attend. It looks as if advice from qualified citizens was considered too valuable to be inhibited in democratic decision-making. At least free speech was granted them provided they and their citizen parents were not guilty of disgraceful conduct.13 So respectability was required as well. This last requirement imposed a boundary within the boundary of citizenship, and we shall see that boundaries within boundaries were quite common in the history of free speech. But the outer boundary of citizenship left undetermined the availability of free speech to a much larger population of women, children, resident foreigners (like Aristotle), and slaves. They had to find out what they could get away with. Moreover, the concession of free speech to citizens in good standing was anyhow disliked by those Athenians who favoured oligarchy.14

The Cynics in Athens in the fourth century bce, whose name associates them with dogs rather than humans, criticized convention and set themselves to follow nature. Accordingly, they practised freedom of speech and expression.15 Diogenes is said to have lived in a wine jar, eschewing a house, and when asked by his admiring visitor Alexander the Great what gift he would like, is said to have replied, ‘stand out of my light’. Nature gave him all he wanted; the conqueror of the known world could add nothing. A story about his pupil, Crates, is that he consummated his marriage to a fellow Cynic in public. This was an expressive act, not a speech-act, but it was an expression of belief. Diogenes violated convention far more outrageously than Socrates, but, so far from sharing his fate, was admired,16 and it is said that a statue was erected to him of a dog in the best quality Parian marble. The Cynics’ rigorous pursuit of a simpler life and criticism of conventional indulgence was valued, even though self-respecting Athenians would not dream of living the same way. It was left to the Stoic school to convert Cynicism into a philosophy that could respectably be joined.

1.4. Free Speech Claimed by Other Greek and Roman Philosophers to Preserve Their Own Ideals in the Teeth of Opposition

The case of Socrates in Athens was very different, even though the Cynic philosophers were later seen as his followers. His free speech led to a charge of corrupting the youth (by asking them ethical questions) and introducing new gods (by appealing to his divine guardian spirit) and he was executed in 399 bce, even after the restoration of democracy in Athens. Nonetheless, Plato’s Apology, or Defence, describing Socrates’s defence at his trial, portrays him as making a most explicit requirement of freedom for his own kind of speech—interrogating the young about moral character. If the Athenians let him off, on condition of stopping interrogation of the young, he would refuse, because God commanded it, and his obedience to God conferred the greatest ever good on the citizens of Athens (Apology 29C–30B). Found guilty, but with the right to propose an alternative to the death penalty, he is presented as repeating that he would, for the same reasons, refuse if invited to leave Athens in silence and keeping quiet (sigōn, hesukhian agōn, Apology 37C–E).

When the ancient Roman Republic was being undermined, soon to be replaced by the subsequent empire, it was the Stoic philosophers who were particularly associated with outspoken opposition. Their practice of free speech was forbidden and they spoke at their own risk in order to maintain their ideals in the face of tyranny. Once again their free speech was exercised to preserve a greater good. The Stoic, Cato the Younger, was about to be forcibly dragged at Julius Caesar’s behest out of the Republican Senate. But he gave himself up willingly and was followed by others, so that Julius Caesar halted his consultation of the Senate and said he would bypass them and put his proposal straight to the people.17 With senators in Rome robbed of power under the subsequent emperors in the first century ce, but expected to approve the emperor’s decisions, the Stoic Thrasea Paetus, biographer of Cato, stopped attending the Senate under the tyrannical Nero, and his accusers included the fact of his Stoicism as one of the criminal charges against him,18 before his deliberate suicide. His son-in-law, the Stoic Helvidius Priscus, is said to have insisted to the emperor that as a Senator he must attend the Senate and give his opinion contrary to the emperor’s, even if the emperor killed him,19 as indeed Vespasian went on to do.

1.5. Good and Bad Free Speech Distinguished in the Fourth Century ce for Greek Cynic Philosophers

In the fourth century ce, moral restrictions were proposed on Cynic free speech, as seen in the works of two non-Cynics, the Greek philosopher Themistius (active late 340s–384/5 ce), and his imperial pupil, the emperor Julian, in what was by then an imperial capital, Constantinople.20 Themistius is now best known as a leading author of philosophical commentaries on Aristotle. But in his other roles as a non-Christian in an empire increasingly Christian, he was also an orator and leading civil servant to six emperors, and he felt more at home with the five who were Christian than with the one pagan emperor. He insisted against opposition that he must be free to promulgate the ethics of Plato and Aristotle in his role as civil servant, and not only in the privacy of his philosophical school.21 He claimed also to have exercised free speech, parrhēsia, with one of his Christian emperors, apparently the fifth, Valens, despite that emperor’s not having an easy manner.22 We further know that he persuaded Valens to commute the death sentence, not on fellow pagans, but on Christians who were briefly held heretical for supporting the Nicene Creed. Here he is said to have used the argument that God willed there to be different opinions concerning him to enhance reverence because of the difficulty of knowing him.23

But Themistius got into difficulties with his pupil the emperor Julian, known as the Apostate from his effort to turn the empire back as far as possible from Christianity to pagan worship. Themistius wrote a lost encomium for Julian, in 355, before he became emperor. He seems to have pictured him as a future philosopher-king and man of action, who would quit indoor life in favour of Herculean deeds in the public arena. But he was rebuffed in a letter from Julian probably of 355, preserved in Arabic translation.24 Julian cites Plato and Plato’s pupil Aristotle (‘just to prove I do not completely neglect his works’), the latter against Plato’s conception of the philosopher-king—surely a harkening back to some former criticism by the teacher of the pupil for neglecting Aristotle. Plato, Julian replied, had said in the Laws,25 a work which Themistius had taught him, that humans cannot be trusted to carry out such deeds, and that something superhuman, a daimōn, would be required to rule over men. As for Aristotle, he agreed with Plato that kings cannot be trusted. The happy life which Aristotle ascribed to the philosopher consisted in activity of a very different sort, not in Herculean physical deeds. The architects of action in Aristotle’s Politics 1325b 22–23 are acting by their thoughts. And (as Julian could have read in Plutarch),26 Aristotle claimed the right to be as proud of his work on theology as was the conqueror Alexander the Great of his own feats. In the reference to theology, Julian already hints that as philosopher-king he will be confining his interest to religion.

It may have taken some time for Themistius to get an opportunity to mend fences with Julian. He was to write a work, On Virtue, lost in Greek, but preserved in Syriac, and now translated by Alberto Rigolio, and published in 2018.27 Rigolio sees this work as being written in 362 ce, as a response to Julian’s Oration 7 Against Heracleios the Cynic. Julian, now already emperor, objected to the misuse of free speech by certain Cynics. The Cynic Heracleios had satirized Julian, and Julian replied that the true Cynic earns the right to free speech by a good, devout, and helpful life, as did the first two Cynics. Rigolio takes this to give Themistius the opportunity in his On Virtue to support Julian’s praise of the right kind of Cynic. But first Themistius has in sections 1–9 to explain that there are several roads in Philosophy leading to the same destination, and then in section 10 to explain why he is praising one road (the Cynic), when he himself takes another (Aristotle’s), and had never shown any interest in Cynicism. His support for the Cynic road is given in On Virtue 48–53. The true Cynic conceals his admonitions within a pleasant jest. But before criticizing anyone, he asks himself first, ‘But am I too one such?’, a question also recommended by the Stoic Seneca, to control one’s anger.28 For the Cynic is humble—an idea better known as a Christian virtue. But the Cynic will adjust his humility or severity to the character of the person he is correcting, very much like the teachers in the Epicurean school to be described in chapter 2. As with the Epicureans, though the true Cynic has freedom of speech, there are moral boundaries to that freedom. By following such methods, Diogenes’s Cynic pupil Crates left concord behind him in people’s houses. (Themistius 53, here uses the same example as Julian 201B–C). Freedom of speech for Cynics was seen as providing a benefit to society.

Julian writes again in his Oration 6, Against the Uneducated Cynics, which, despite its number, Rigolio places later than Oration 7 in the same year, 362 ce. There Julian tells a story which well illustrates his view of the true Cynic.29 Diogenes rebuked a youth who thought the way to start being a Cynic was to make a rude noise in public. Diogenes hit him with his staff, and said that before you violate the conventions of the multitude, you must earn the right by subduing your own pleasures and passions.

Further, Julian adds, like his teacher Themistius, the idea that there are many roads in Philosophy, although Philosophy is a single thing. This is different from Julian’s earlier distinction, in Against the Cynic Heracleios, between that Cynic’s supposed short cut full of difficulties and the true short cut of using the divine thoughts within oneself, which one can learn by first taking the long way round, as Julian had.30 Now in the later work, Julian comes closer to Themistius’s point about Philosophy’s many roads, although he restricts this concession to the best philosophers in each school, thus still excluding the wrong sort of Cynics. The concession has been seen by Rigolio as a nod to Themistius in his On Virtue for the idea of many roads in Philosophy. I will, with Rigolio’s permission, cite his translation of Themistius on the true Cynic in On Virtue, sections 48–53.31


48. But if the circumstances demand that the philosopher should say a word of derision while making an accusation, he shall not take pains about how to ridicule so much as how to help, by concealing an admonition under a word of jest, as with the words of Diogenes, in the depths of which [42.5] aid lay hidden beneath the cover of a jest. He did not rebuke by looking at somebody’s wealth, family, or power, but he would offer a person a remedy according to his own disease. For while the physicians of the body look at the diseases—and, accordingly, how often [42.10] do they cauterize the wealthy, operate on them, and make them fast, while they heal the poor with bread, delicate foods, and honey?—it would be very foolish for the physicians of souls to look at something other than the sicknesses themselves, and thus miss something that is necessary for the healing of him who is a common man or of him who is [42.15] held in honour.

49. Even if he advises in affairs of minor importance, then, the philosopher must not feel shame (when advising), for why should he, who is a philosopher, refuse to be outspoken? If he does not consider anything else besides virtue to be a good thing, what desire can beguile him and what fear can make him afraid? [42.20] More than anything, then, he should take care to use that strength, which he trusts and of which he is proud, against those who are armed and are celebrated among men, for he is guarded by that strength and will not seem in any respect to be deprived of it [43.1], weak, or held by praise, money, or desires.

50. To kings and princes, their rank provides the power to punish the wrong-doers, to the philosophers, the fact that they do not err gives them [43.5] the power to chastise the evil-doer. But if his soul is held in the passions, the trust in him abates and his fortitude grows cool, which should be a companion for him like a sword that is sharp and hangs from his heart.

51. When he intends to rebuke somebody, first he should look at his own person and say: ‘Am [43.10] I also like one such?’ Once he has examined himself and has found his soul to be removed from passions, only then shall he apply himself to healing others, lest that fable by Aesop shall be told to him: ‘The animals told the frog who declared itself to be an expert in medicine: “How [43.15] can you attempt to heal others, when your own complexion is greenish?” ’ The philosopher’s blemishes, however small, do not lie hidden, and he shall consider that, if he, though alone, sets his mind on the rest of men, the more the rest of men shall set their minds on him who is one; and this is even more so since [43.20] the philosopher does not have a house or a household, but produces everything by himself with his hands and is visible to all as though he were acting in a theatre. When one looks closely, on what statue can one not find a blemish?

52. As the philosopher has to be healthy in every respect, [43.25] he must also guard humility and severity within himself, [44.1] both of which are excellences of the soul, so that he may bestow humility on the humble and severity on the evil. The people of the Athenians dubbed Diogenes ‘dog’ because his couch was on the ground and he [44.5] used to spend the night on the streets in front of the doors. Diogenes, however, liked this appellation for he saw that it resembled his deeds. You know what Plato relates about the nature of dogs. He relates that they wag their tail and love those whom they know, but they [44.10] rage at those whom they do not know; and they set apart enemies and friends not from the fact that they are good or bad towards them, but by whether they know or do not know somebody.32 The philosopher, then, must not love the person who gives him a present or hate the person who does not donate him a gift [44.15], but he must regard as a friend the person in whom he sees virtue, and he shall perceive that a person is a stranger on account of the fact that he sees evil in him. Indeed, to the dog the faculty was given to recognize friends through customary sight, but to the philosopher was given the intellect in addition to his eyes [44.20] so that, having set apart friend from enemy, he may draw the latter near to himself and set the former further away, not to fulfil his anger or to bite, but to conquer him and heal him through admonition, and to remove the hidden blemishes through his admonition as through a bite and to lay them in the open. The person who [44.25] acts like a dog in this way does not merely guard a house or [45.1] the person who feeds him, but he is a guard to all men, not lest they lose their possessions, but lest righteousness and concord are pillaged from them.

53. For this reason the Athenians honoured Crates greatly. The story relates that [45.5] Crates used to go from house to house where there was tumult and irritation, and he did not leave until he had produced concord among the people.33



1.6. Comparative Freedom of Speech for Philosophers in Pre-Islamic Sixth-Century Persian and Islamic Tenth–Thirteenth Century Arabic

By the sixth century, the empire of the Christian emperor Justinian in Constantinople was securely Christian and he shut down teaching in the Athenian Neoplatonist school of philosophy in 529, because its ideas were at variance with Christianity. His emphasis on putting an end to teaching represented an animus against freedom of speech. By contrast, the pre-Islamic Persian king, Anūshirwān, Khushru I, in the first year of his reign, 531 ce, invited the Athenians to come and discuss with him ten questions he raised about Greek philosophy and science. King Khushru gave them refuge. The Answers to King Khosroes is now translated into English for the first time by a team with expertise in Greek science and in reconstructing the lost original Greek from a Latin translation which misunderstood both the Greek and the Science.34

When the Athenians left, Khushru enforced a treaty with the Christian emperor who had stopped their teaching, a treaty in which he required that the emperor leave them unmolested when they returned to their homes. He was thus ensuring other freedoms as well as the freedom to continue doing philosophy. After the Athenians departed, he continued to invite other Greek philosophers (Agathias Hist. 2.29.9).35 One, Ouranius, was a sceptic (2.29.7) of the kind that the Athenian Neoplatonists would themselves have considered no philosopher at all, because sceptics of this kind avoided believing in anything, even the existence of philosophy, and therefore had the reputation of mere controversialists. But Khushru had him debate with Zoroastrians on such subjects as the eternity or otherwise of the universe, the analysis of coming into existence, nature, and whether one should posit a single first principle (arkhē, 2.29.11).36 He further had Nestorian Christians debate with Monophysite Christians and, upon losing the debate, to stop disparaging them (2.29.11). Khushru was also the earliest person of whom I know to have had a Sanskrit work translated into Persian: the Aesop-like moral tales about animals of the Pancatantra. His interest in diverse cultures thus took the form of posing questions, arranging debates, and seeking translations.

Finally, two Persian accounts of Aristotelian logic by Paul the Persian were dedicated to Khushru. Paul preserved the Greek tradition, culminating in Alexandria, of writing introductions to Philosophy and to Aristotelian logic, and he addressed two such writings to Khushru. I have argued elsewhere that he studied in Alexandria with the Greek philosopher Philoponus.37 Paul’s work had enduring influence, being available in Syriac in the sixth century38 and in Arabic by the early tenth century, where it influenced Muslim and Christian philosophers alike. Dimitri Gutas has conjectured39 that it was known in Arabic to the Muslims al-Fārābī in the tenth century and Miskawayh in the eleventh. Paul was a Nestorian Christian at the time he instructed Khushru in Philosophy, but it is said, whether reliably or not, that, on failing to become Metropolitan Bishop of Persia, he abandoned Christianity and that he converted to Zoroastrianism.40

Khushru himself was a Zoroastrian, but had a Christian wife, and is on record as having said in his account of his deeds, Kārnāmag:


We examined the customs of our forebears, but, concerned with the discovery of the truth, we [also] studied the customs and conduct of the Romans [i.e. Justinian’s Constantinople empire] and Indians and accepted those among them which seemed reasonable and praiseworthy, not merely likeable. We have not rejected anyone because they belonged to a different religion or people. And having examined the good customs and laws of our ancestors as well as those of the foreigners, we have not declined to adopt anything which was good nor to avoid anything which was bad. Affection for our forebears did not lead us to accept customs which were not good.



Similar freedom was found when Greek philosophical ideas passed between the eighth and tenth centuries to Muslims and Christians in the Arabic-speaking world. In tenth century Baghdad, the Muslim philosopher al-Fārābī was free to side with Aristotle, against the apparent sense of the Koran, in saying that the universe had no beginning. Fārābī was a philosopher not only in our sense, but in the sense of subordinating scriptural doctrines to intellectual thought, including that of Aristotle. By contrast, al-Ghazālī in the eleventh century, whom we would regard as a very good philosopher, counted as a theologian instead. His Destruction of the Philosophers, as it is sometimes translated, is directed not only against Fārābī in the tenth century, but also against Avicenna in the eleventh century as a philosopher, and his list of objections to the so-called philosophers gives us an idea of what the philosophers were free to teach. They could follow Aristotle in denying a beginning of the universe (as did Fārābī), individual survival after death, and God’s knowledge of particulars. So long as they did not deny the existence of prophets or their role in society, they could deny these things without being persecuted. Despite al-Ghazālī’s forceful objections, he was succeeded by other philosophers, and one of them, Averroes in the twelfth century, could write with impunity against Ghazālī in The Destruction of the Destruction.41 Faisal Devji tells me that Modern Islam has a similar approach in allowing different views about the characteristics of God, but objecting to any diminution of the Prophet or recognition of other comparable prophets.42

Averroes also wrote on law and, as Noah Feldman has pointed out,43 he used Aristotle to deal with a disputed question on whether Muslims should seek to kill all polytheists (this would not include Christians or Jews), or whether a truce should be allowed. Two verses of the Koran (9:5; 9:29) were believed to support killing, one (8:61) to allow truce, and it had been asked which verses superseded which. Averroes points out that it is impossible for Muslims to uproot their enemies entirely and it would do harm to try. He cites Aristotle Nicomachean Ethics 5.7, 1137b22–23, which insists that judges must be allowed discretion to correct the generalizations of laws in order to fit particular circumstances. The war verses, he suggests, express a general policy; the peace verse requires judicial discretion to meet particular circumstances.

1.7. Akbar and the Mughal Dynasty in India: The Benefits of Inter-Religious Reading

In India, the Mughal emperor Akbar (1542–1605, emperor from 1556) had the two greatest religious epics of the Hindus adapted into Persian versions for his Muslim subjects to read, as recently analysed by Audrey Truschke.44 First to be adapted was the Mahabharata, the account of the great war, which includes, among many other ethical discussions, the Bhagavadgita, with its insistence on the warrior’s duty to kill even his relatives, since duty must be undertaken without concern for the fruits of action. But the Bhagavadgita was severely truncated in the Persian version for Muslim readers, while in another part of the Mahabharata the advice to Yudishthira from his fatally wounded great-uncle Bhimsa, about how to rule, was expanded with quotations from Persian literature.

Akbar had the preface to the adaptation written in Persian by his vizier Abū al-Fazl, who enumerates Akbar’s reasons for commissioning the adaptation. Some reasons are of particular interest. Throughout history, humans have been unenlightened (Preface, 3). But if good fortune showed hidden secrets to the soul of some poor Muslim, he was likely to be killed for revealing them. The religious elite who merely imitate tradition have been allowed in the past simply to use Islamic law against new insights. Akbar wanted (Preface 18) Muslims to stop quarrelling about doctrine with Muslims, and Hindus and Muslims to stop such quarrels with each other, and instead to become seekers after God or the Truth, and to try to correct themselves after becoming aware of each other’s virtues and faults. The religious elite (Preface 19) think themselves authorities and have concealed the sayings of the wise. Akbar thought this could be cured by translation that used expressions clear enough for the masses, but were also pleasing to the elite, starting with the Hindu Mahabharata. That great work, with its belief in an eternal past, could show Muslims the antiquity of the world and make them give up their belief in recent creation. But similarly the Hindu religious elite have excessive faith in their religion, and they too take the path of blind imitation. Once again, translation using clear expressions would restrain Muslim objectors, but also embarrass Hindu adherents about some of their beliefs and turn them into seekers after the Truth, or God. Admittedly (Preface 20), there are conflicting accounts of Creation in the Mahabharata, but the wise do not judge simply on the basis of those that are false. Rather, the wise will reject some, not understand other things, and accept yet others, but only after much study and the use of penetrating insight.

This is a remarkable statement made on Akbar’s behalf and with his approval. It is not offering free speech, but it is enormously expanding the range of views that each religion should study, and it is calling for a different level of critical reflection, not dismissing a rival faith, because some of its ideas are false, but studying hard to find which of one’s own are false, and which of the rival views are true. Indeed, one is to use what is right about the rival ideas, in order to correct one’s own.

Akbar also had Christian Jesuits at his court, and they hoped to convert him, so cannot have understood that conversion was not his objective. He was very sympathetic to much of their viewpoint, but said he could not understand the Christian idea of the incarnation—God being made flesh in the person of Christ—nor that of the Trinity—there being one God with three persons. The Jesuits also misunderstood Akbar by saying that he was certainly not a Mahometan, but also not a native (Hindu), because he believed in the one Creator-God, despite worshipping the sun, and that many thought he aimed at making a new religion.45 In fact, the Persian translation of the Mahabharata recognizes the plurality of gods, often incarnate gods, but the translation also speaks of the monotheistic God of Islam at a point where the original refers to the Hindu creator-god, Brahma.46 I wonder if this was made easier by something with which Muslims could sympathize: the Hindu belief in one highest universal principle, not Brahma but Brahman, stressed in Hindu philosophy, a subject which Abū al-Faisal also summarized for Akbar. There seems to be a clash between the Jesuits’ belief that there needs to be one religion which has got everything right, and Akbar’s belief that each religion has some things wrong and some right, but that individuals can be helped by exposure to other religions to shed wrong beliefs and to come to accept some of what others have got right. That was Abū al-Fazl’s account of the aim of Akbar’s translation project.

The benefits Akbar is said to have sought from making other views available in translation are close to those which John Stuart Mill was later to expect from freedom of discussion in Chapter 2 of his classic On Liberty, to be considered in the following. It is not that Akbar allowed total freedom of speech. He required the Jains, who had broken away from large parts of Hindu belief, to prove that they were not atheists. But he was open-minded enough to be persuaded that they were not.47 His most prolific translator, Badā’ūnī, who in the mid-1580s translated some of the Mahabharata, and in the later 1580s the whole of the other great religious epic, the Ramayana, felt a tremendous weight suppressing his freedom of speech. Akbar called him at one stage a bigot for following Islamic law, instead of open-minded versions of Sufism, when he appeared to introduce into his translation the Muslim belief in God’s Day of Judgement. But at least Akbar was himself open enough to accept Badā’ūnī’s explanation that the original Sanskrit itself refers to periods spent in heaven or hell. Badā’ūnī himself, however, belonged to the elite circle of orthodox Sunni Muslim religious leaders, and in his own very critical history of the period of Akbar, he describes the Ramayana as heresy, which he disliked translating, but he was commanded. However, he refused the royal command to add a preface to it, parallel to Abū al-Fazl’s preface to the translation of the Mahabharata, because praise in the preface of the one God, Allah, would have been forbidden—another limitation on freedom of speech.48

Abū al-Fazl wrote another work for Akbar, the Akbarnamah, whose third volume is called Akbar’s Institutes, in five books. The second section of Book 4, entitled Learning of India, explicates six Hindu schools of philosophy, and distinguishes three break-away groups, Jains, Buddhists, and atheists. The atheists are disparaged and the account of them truncated. But the Jains have the fullest treatment of all nine schools, and there were many Jains at Akbar’s court. The Jains had dispensed with the Hindu focus on ritual, and had a view that allowed for a single, non-creator God, but also for the occasional incarnation of divine teachers. Their further view that everyone, apart from the divine teachers, has only partial knowledge of the truth (Anekāntavāda) would surely have fitted very well with Akbar’s concern with the scouring for insights of views rival to one’s own.

Akbar’s grandson and potential heir to the throne Dārā Shukuh longed for the experience of union with a unitary God, and looked for this experience not only within Islam, but in other religions too. In the 1640s and 1650s, he commissioned the translation from Sanskrit into Persian of fifty Upanishads from Hindu scripture, regarding them as an explication of the Islamic monotheism of the Koran. He also attempted to translate into Persian the Hindus’ Bhagavadgita. He further wrote a book with the title The Meeting Place of the Two Oceans, a phrase from the Koran, intending it as a meeting place for his preferred Islamic and Hindu mystical traditions. He also looked at the Jewish Torah, the psalms of David, and the Christian Gospels.49 Unlike Akbar, he was making a particular selection to suit his own personal interests, not to expand the insights of the common people. He regarded the selected Islamic and Hindu strands as expressing the same knowledge, rather than as calling for critical contrast and comparison. In his own words, ‘I have written this investigation in accordance with my own mystical unveiling and experience for the sake of my own family, and I have nothing to do with the common people of either community’.50 This does not sound like the words of an aspiring emperor, and it makes him unlike Akbar, who had a further project in having Hindu texts translated with the hope that his Muslim subjects would correct some of their mistakes. Dārā did, like Akbar, criticize the orthodox élite, the ulema, but for opposing his personal researches.

The disclaimer of intention to reform the common man, an interest found earlier in Akbar’s documents, might sound like a precaution against orthodox critics, including his younger brother Aurungzeb, who had Dārā executed in 1659 on the pretext of un-Islamic activities and seized the throne. But Rajeev Kinra has argued for a different view,51 that the Moghul dynasty, Aurungzeb included, had always talked with mystics of different religions and Aurungzeb was to be no exception. This is not to say that Aurungzeb was tolerant when it did not suit him, and he found excuses to have all three of his brothers executed. This was a convenient excuse for eliminating Dārā. Kinra’s quotations from Dārā show him particularly captivated by mystical aspirations, and Kinra cites a report that in 1653 Dārā consulted the Hindu mystic Bābā Lāl, and argues that he consulted on how to combine mysticism with his princely calling. Kinra finds evidence that the mystical aspirations dominated over preparations for rule.

Jonardon Ganeri52 has brought out that almost immediately after Dārā’s death, a scholar formerly employed by Dārā, possibly Kavindra Sarasvati, was studying in a circle with François Bernier the philosophy from France of Descartes and of the atomist Gassendi, which Bernier had translated into Persian between 1658/9 and 1661/2. This intellectual study evidently did not attract the censorship of Aurungzeb.

1.8. A Contrast with Heresy in Christianity From the Third Century ce Onwards

I have traced elsewhere53 the attitudes of Christians deemed mainstream towards Christians deemed heretics, starting from Tertullian (c. 160–220 ce). On the whole, heretics were attacked for their beliefs, not merely for their outward speech, but speech was important in charges of blasphemy, in the banning of books and of certain statements, and in suppressing translations of the Bible.

1.9. Thirteenth–Fourteenth-Century Condemnations of Ideas and Books in the European Universities, Including Bishop Tempier’s at the University of Paris in 1277

Bishop Tempier in 1277 condemned 219 propositions that were being disseminated in the Faculty of Arts in the University of Paris, along with a small number of books. One might not, for example, limit God’s power by saying that he could not move the entire physical universe sideways, create as many worlds as he liked, or put different bodies in the very same place.54 Some of the propositions condemned belonged to the Aristotelian tradition, and 1277 was only four years after the death of Thomas Aquinas, who had restored Aristotle and some of his commentators to providing a basis for understanding much Christian doctrine. In a careful survey article, covering recent discussion and drawing on his own book, Hans Thijssen has estimated that there were approximately sixteen condemnations of particular ideas at the University of Paris in the thirteenth to fourteenth centuries.55 Other condemnations of errors in the thirteenth century included those in the same year of 1277, by Archbishop Robert Kilwardby at Oxford University.

1.10. Eleventh–Fifteenth-Century Restriction of Vernacular Translations of the Bible, Countered by Protestant Sixteenth-Century Translations, in Turn Answered by the Catholic Index of Banned Books from the Council of Trent

Translations of the Bible, especially of the Old Testament, into contemporary languages were not numerous after the tenth century, and all translations were restricted to authorized versions from 1199 by Pope Innocent III, to guard against the spread of heresies. This meant that those without Latin or other necessary languages depended on accepted authorities for interpretations. The restriction on vernacular translations curtailed the free speech only of the few potential translators, but reduced discussion for whole populations. As regards English translations, John Wyclif in Oxford in 1383 produced a handwritten translation of the whole Bible in a good many copies. But he avoided execution possibly only through his dying soon after in 1384, and his translation was banned in 1408. Jan Hus, who supported his work, was burnt at the stake in 1415. John Colet’s translation was displayed in St Paul’s Cathedral in 1496, and was seen by thousands. But when Tyndale produced a printed translation in much larger numbers in 1526, by moving from England to Germany and later to Antwerp and shifting from one printing press to another, he was strangled and burned in 1536. In the sixteenth century, however, Protestants made translations into many languages, and in England a corner was turned three years after Tyndale’s death, when, under King Henry VIII, every church was required to make available the Great Bible commissioned by Thomas Cranmer. Even after that, Cranmer was burnt at the stake in Oxford in 1556, under the Catholic Queen Mary Tudor.

After the Protestant Reformation, the Roman Catholic Church established at the Council of Trent in 1560 a general index of books not to be read by the faithful, to protect them from heresy or immorality. It was abolished it in 1966.

1.11. The New Seventeenth-Century Demands in England of John Milton

I come now to the earliest European pleas I know for free speech for everyone. They came later than pleas for freedom of conscience or religion, which I have discussed elsewhere.56 Although restriction on these earlier freedoms had had implications for speech, that was not yet the main focus of complaint. Even when implemented, freedom of speech tends to spread to some groups more slowly than others, to women, for example, more slowly than to men. It is still a question how far women have in practice attained in the United Kingdom equal freedom of speech in all contexts, and in India I was recently reminded by a Dalit that his community had not attained it. The example has been given of Dalits not being heard in village councils.57

The seventeenth century, rather than the sixteenth,58 may mark a new beginning in Europe. The first European demand I know of for widespread free speech, in particular for unlicensed publication, was made earlier in England by John Milton in 1644, in his Areopagitica, a speech for the liberty of unlicensed printing. King Charles I from his accession in 1625 had rigorously enforced the old requirement of prior license for any publication through use of the dreaded Court of the Star Chamber, until 1640, when he had to bargain with Parliament for funds for pursuing the civil war, and Parliament abolished the Court and briefly printing flourished. But already William Prynne had been imprisoned for printing tracts against bishops in the late 1620s, as was John Bastwick in 1633–1634, and the printer Henry Overton had been brought before the Ecclesiastical Commission in 1632 and 1633 for printing religious tracts.59 This was before the imprisonment of the future Levellers, to whom we shall come, starting with that of John Lilburne in 1639. These legal proceedings were all concerned with religion, and that was also the centre of Milton’s interest60 when he responded to Parliament, dominated by Presbyterian protestants, reintroducing prior licensing in 1643. Milton’s arguments in response to the renewed censorship of printing included the point that at first Church councils and bishops had merely declared what books were not commendable, leaving it to people’s conscience whether they would read them. Prior licensing was first required by the Roman Church. But knowledge of vice and rejection of its supposed benefits are necessary for virtue, and the scanning of error is necessary to the confirmation of truth. Moreover, licensers are hacks inferior to the writers they censor. If only received opinion is allowed, we lose great men like Galileo.

Important though this was, there were, however, certain weaknesses in Milton’s case. He argued, for example, that truth would always prevail in a contest with falsehood. This was optimistic even then, and in chapter 3 it will be considered further in connection with today’s media landscape, particularly social media. But Milton’s other arguments in Areopagitica did not depend on his over-optimism, and he also went on to repeat his call for discussion and listening to the other side, without letting it rest on his over-optimistic assurance.

Another very startling feature of Milton’s discussion, however, is that he openly excluded Catholics from his provisions for freedom. But I think that he had a real problem to face, which has recurred in other contexts, and which few knew how to answer. What freedoms do you allow to those whose record shows they would stop freedoms, including freedom of speech, if they were in office? Certainly Anglicans and Presbyterians had been stopping freedoms too. But Catholic rulers were seen as subservient to a foreign power, the Pope, and the reign of the last Catholic sovereign, Mary, was remembered as particularly bloody. Nowadays, too, some people are asking whether a democracy, by letting in a populist leader who flouts democratic conventions, can lead to tyranny, as Plato had said it would in Book IX of his Republic and as Aristotle confirmed with historical examples and general explanations, adding that the worst of his four kinds of democracy was already a tyranny, in which the law was overridden by decrees.61 His preferred constitution was a mixture of democratic rule by the poor with rule by the rich, inclining towards the democratic side,62 but with each side kept from aggrandizement by a large middle class.63

Very special circumstances were needed for Milton to be able to make his demand for freedom to publish. England was engaged from 1641 to 1646 in the first of two civil wars against King Charles I and his royalist supporters. Both civil wars were to be lost by the King’s side, the second in 1648. Milton had earlier objected to the authority of bishops in the Anglican Church and switched for a time to the Presbyterians, whose priests were elected to a church by the church’s congregation. But in 1646, when the Presbyterians in Parliament abolished the institution of Anglican bishops, he finished his poem ‘On the new forces of conscience under the Long Parliament’ by saying: ‘New Presbyter is but old priest writ large’, and thereafter he urged the independence of Church from State.

In the second civil war of 1648, the king was offered an alliance by the Presbyterian Parliament, with the aim of establishing Presbyterianism. But when this was defeated by the victorious Model Army, in temporary alliance with the Levellers, the victors had Parliament stripped of the king’s Presbyterian supporters in what was known as Pride’s Purge, after Thomas Pride who conducted the arrests at the door of Parliament. In January 1649, the Model Army beheaded the king himself and declared a Commonwealth in place of the monarchy. The remaining ‘Rump’ Parliament ruled under the influence of the Model Army’s most senior officers, the ‘Independents’, Fairfax and Oliver Cromwell. In 1649, Milton, with his numerous languages, took over the role of foreign secretary to the Commonwealth. Even so, the success of Milton’s side was reversed, when in 1660 the monarchy was restored. Milton went into hiding for sixteen weeks, but suffered less than others, with brief imprisonment and a fine and an order by Parliament for two of his books to be burnt. Dying in 1674, he did not live to see the restored dynasty replaced in 1688 by William III of Orange, who was invited over as king from that haven of comparatively free speech, Holland. Milton would not, however, have been likely to approve the continuation of rule by one man, or the Bill of Rights of 1689 introduced under William, which required freedom of speech only for debates in Parliament.

From 1653 to his death in 1658, Oliver Cromwell, a commander in the victorious army and already the most prominent figure in the Commonwealth, but now fresh from further conquests in Ireland and Scotland, accepted the role of Lord Protector and the Commonwealth became a Protectorate. The next year, 1654, Milton wrote his Second Defence of the English People with a defence of Oliver Cromwell, but also an admonition ‘to permit the free discussion of truth without any hazard to the author, or any subjection to the caprice of an individual’, adding ‘which is the best way to make truth flourish and knowledge abound’. This develops the point that the scanning of error is necessary to the confirmation of truth, which he had made in his Areopagitica.

After the restoration of the monarchy in 1660, Milton wrote his most famous epic poems and returned to political writing only in 1673, the year before his death, with his Of True Religion. There he argued that one of the safeguards against Popery, that is, Roman Catholicism, was to tolerate other opinions, hear them patiently, and examine them. Moreover, he repeated for a third time his argument about the best route to truth: reading controversies sharpens judgement and confirms truth already recognized.

1.12. The Seventeenth-Century Levellers

Freedom of speech was not merely advocated during and after the English civil wars of 1641–1646 and 1648; it was practised. It has been said that during this period it became clear that many ordinary people had all along not believed what was said by priests or judges, but were only now free to say so.64 Perhaps the most striking case was that of the Levellers, many of them long since active in the late 1630s to 1640s before the name ‘Leveller’ was coined in 1647.65 Some of them had been members of the New Model Army, which was to defeat the king’s supporters, and later in 1648–1649 the Levellers were to become briefly allies of that army. Before that, in 1647, they engaged in the first of two debates with Oliver Cromwell and his son-in-law, Henry Ireton, both senior officers of the Model Army, to which some Levellers belonged. Both debates lasted several days and both were very fully recorded.66 The first debate was held in Putney from 28 October to 1 November 1647 and concerned the Levellers’ call for democratic reforms. Some of the reforms called for then or later were not to be implemented for three hundred years, or not even then: giving the vote to all freeborn and constraining the power of parliaments by reducing their tenure to two years.

The second debate with the Levellers concerned freedom of conscience in religious belief and practice, and was held in Whitehall on 14 December 1648 and 8–11 and 13 January 1649, very shortly after Pride’s Purge of Parliament, which removed the Presbyterian supporters of the king. Also in December 1648, John Lilburne, perhaps the best known of the Levellers, proposed to Cromwell that An Agreement of the People should be drawn up. His own published version, with a print run claimed to be of 20,000, announced the dissolution of the current Parliament by April 1649, and its replacement by ‘representatives of the people’. Its clause number 7 concerned freedom of conscience. Learning that Ireton and the army had already submitted to Parliament their own recommendations from the first debate, he published his second draft on 16 December 1648, as ‘Second Agreement of the People’. He claimed that his draft conformed to what had been agreed in the Putney debate, except—on one point—by Ireton. Clause 7 on freedom of conscience now included a part on conscientious objection to military conscription. Firstly, the people’s representatives (who were to succeed the present Parliament) must allow worship in accordance with conscience, though at their discretion they could offer the nation public direction in religion, provided it was non-compulsive and did not support what was regarded as intolerant: Roman Catholicism (‘Popery’), or the Church of England system of priests headed by bishops (‘Anglicanism’). Secondly, they could not press-gang people into war, if war, or even that particular war, was against their conscience. Thirdly, there should be an amnesty for all except those whom the present Parliament chose to punish for supporting the king.

Although the Levellers were calling for freedom of conscience and religion, their doing so face to face with Cromwell and in books and pamphlets against strong opposition meant that they were also exercising freedom of speech. The new name ‘Leveller’ was introduced by their opponents to signify that they were making everyone level. But on one estimate, they were already an identifiable group by 1645, with a printed manifesto of July 1646, A Remonstrance of Many Thousand Citizens and Other Freeborn People of England.67 Many of them had been active as individuals well before Milton wrote in support of free publication in 1644. Already in 1639 John Lilburne had published A Cry for Justice, and in 1641 The Christian Mans Triall, and a woman Leveller, Katherine Chidley, The Justification of the Independent Churches.68 Women, including wives of the leading men, continued to play a major role, in a further sign of equality.69 In 1646 Elizabeth Lilburne forced her way into Westminster to present a petition to the House of Commons for her husband’s release from one of his imprisonments, and in 1647 Mary Overton was caught binding her Leveller husband’s books in her home. In 1649 there was a series of petitions, some reprinted in The Moderate, for the release of leading men of the Levellers. The Humble petition of divers wel-affected Women, supposedly with 10,000 signatures, was brought to Westminster by 500 women, twenty of whom broke into the lobby of the House of Commons.

The Levellers had lost the only senior officer of the Model Army to support them fully when Thomas Rainsborough was murdered by a raiding party of Royalists in 1648.70 Disillusioned by the back-tracking of which they complained in their former allies, the leaders of the New Model Army, the Levellers in 1649 eventually resorted to mutinies in a series of towns. Cromwell defeated them in Burford in Oxfordshire, with negotiations in that town uncompleted. He imprisoned the survivors in Burford Church, where the name of one prisoner is still inscribed in the lead of the font, and had three of them shot outside. The movement had lasted four or five years.

1.13. Holland as a Safe Place for Publishing and for Retreat

Tolerance for freedom of expression in the form of public worship was better exemplified in Holland than in England for much of the seventeenth century. As Holland gradually drove back south the Spanish invaders, who were Catholics, William I of Orange repeatedly called for religious freedom from as early as 1575, and in 1579 wrote into the Union of Utrecht that ‘each person shall remain free, especially in his religion, and that no one shall be persecuted or investigated because of his religion’. In 1639, the imprisoned future Leveller John Lilburne sent his Cry for Justice, addressed to English sympathizers, for secret printing in Holland, to avoid the legal censorship of the Stationer’s Company at home.71

Towards the later end of the seventeenth century, Holland was a haven of freedom for political writers in general. John Locke retreated there from England from 1683 to 1688. Pierre Bayle escaped to Holland from Catholic persecution in France, and the home-born Spinoza from a Portuguese community in Holland, expelled as an atheist from his Jewish community, acknowledged the benefit of State tolerance. All exercised freedom of speech by writing in ways their home communities did not allow. All supported freedom of religion and conscience. It may seem that Spinoza addressed more directly than the others the topic of freedom of speech in Chapter 20 of his Theological-Political Treatise in 1670. He distinguished between judgements, speech, and acts. The sovereign powers of a state have the right to control only acts against the law. The stability of the State does not require control of judgements nor of speech, except for speech that would dissolve the agreement to surrender the right to act contrary to the laws. Any attempt to allow judgements, while forbidding their spoken expression, will have disastrous consequences for the State. But stability does require the law-abiding to submit to the sovereign any speech against the current laws. This may sound like a comparatively small restriction, but it begins to look much larger, when we take Ch. 20 together with Chapter 19.72 For there the sovereign makes the laws not just about civil behaviour, but also about religious practice; thus one needs the sovereign’s permission to speak against his decisions on religious practice. This no longer looks so like a defence of free speech.

Leibniz (1646–1716), Spinoza’s contemporary, has been presented as far more tolerant than Spinoza and he did not need to go into exile. His discussions are scattered in letters, and on the whole he was opposing persecution of opinion, but only one explicit expression of freedom of speech has been brought to my attention, the freedom to write (and that without any distinct rationale).73 Moreover, the propagation of pernicious doctrine he is prepared to punish, albeit as mildly as possible, but even by exile, provided that there is another country to go to.74

Pierre Bayle, another exile in Holland, provided the only good answer I have seen to Milton’s earlier problem in the seventeenth century. He did so in 1686, in Part 1 of his Philosophical Commentary on These Words of Jesus Christ, ‘Compel them to come in’. A Hugenuot Protestant whose brother had died, imprisoned at the time of the ‘Convertists’ in the reign of the Catholic king of France Louis XIV, he escaped to Holland. But unlike Milton, Bayle showed genuine concern for the personal welfare of Catholics, should they be a minority in a country, as they would by then have been in Holland. They must be allowed to believe and practise their religion, and teach it to their children. One should not enforce or reward their changing religion, nor abuse their persons, impair or confiscate their property, or restrict their access to the law. But equally they should not be allowed to force the consciences of others. Moreover, laws are needed to stop them meddling and disturbing the state.

1.14. From Madison’s First Amendment of 1791 to the Fourteenth Amendment of 1868 in the United States

I move now to eighteenth- and nineteenth-century America. I am throughout indebted to the explanations offered me by the late Daniel Robinson in the Philosophy Faculty of Oxford University,75 who saw my final draft. The First Amendment did not require freedom of speech for individuals, let alone all individuals. That came only with the Fourteenth Amendment of 1868.

I believe that the United States’ First Amendment, as reinterpreted by the Supreme Court since the early twentieth century, is a noble idea, giving to all American citizens through freedom of speech a role in national politics, which is lacking in the United Kingdom,76 where now citizens may feel they have a role only once in five years at parliamentary elections, or more of a role if the government uncharacteristically offers a binding referendum. But free speech had received no mention in the original US Constitution, which came into force in March 1789. Madison’s first draft on 8 June 1789, of the Amendments to the Constitution, which collectively became the Bill of Rights, attempted to secure freedom of speech for individuals: ‘The people shall not be deprived or abridged of their right to speak or to write, or to publish their sentiments’. But the final version of the First Amendment of 1791 did not require freedom of speech for individuals, but merely debarred Congress from dictating to the States decisions on freedom of speech. Part of the explanation can be found in the Introduction to Madison’s first and rejected draft in June 1789 of proposed amendments77 to the Constitution, which had been operating since March 1789. The first draft of Madison’s Amendments emphasized that two individual States, fearing an overbearing federal authority, had declined to join the federation, and by confining restrictions largely to the Congress he hoped to meet this anxiety. It will have been necessary for Madison to rebalance the position he had taken in the first of his Federalist papers of 1787–1788, the 10th, following others by Hamilton and Jay, and designed to persuade the people of New York State to support a Union of States. He had then argued that a republic electing representatives from a much larger territory would be better for minorities than the direct popular vote of the individual State in which a local majority faction could outvote a local minority. This had treated the individual State as a potential threat to its individual members. But now the First Amendment needed to reassure the States by leaving to them decisions on both freedom of religion and freedom of speech.

Madison’s first draft of proposed amendments still sought to protect individuals as well as States, requiring of the Federal Government that:


Fourthly, . . . The people shall not be deprived or abridged of their right to speak, to write, or to publish their sentiments; and the freedom of the press, as one of the great bulwarks of liberty, shall be inviolable.

The people shall not be restrained from peaceably assembling and consulting for their common good, nor from applying to the legislature by petitions, or remonstrances for redress of their grievances.

Fifthly, . . . no state shall violate the equal rights of conscience, or the freedom of the press, or the trial by jury in criminal cases.



In a later draft amendment, Madison distinguished freedom of the press from the other freedoms of speech, explaining that press freedom was more likely to be infringed by the States than by the confederacy, which was less powerful. Despite Madison’s extra constraints on the States to ensure press freedom, the version which eventually passed, after a series of debates, as the First Amendment in 1791 required non-interference only from Congress, while granting freedom not explicitly to individuals, but to individual States, allowing them to decide what speech was allowable and what not. The First Amendment also connected freedom of speech with freedom of religion, assembly, and petition, being formulated as follows: ‘Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances’. Madison had already shown particular anxiety about religious freedom in 1785, two years before he started drafting his Amendments. In his eloquent Remonstrance against a bill for the General Assembly to privilege with payment teachers of the Christian Religion, he included the plea: ‘Who does not see that the same authority which can establish Christianity, in exclusion of all other Religions, may establish with the same ease any particular sect of Christians, in exclusion of all other sects?’ His concern with freedom for rival religious persuasions may have drawn his attention to some of the connections between freedom of religion and freedom of speech.

Freedom of speech and of the press did not mean that publication could not be subsequently punished if it broke other laws. But there was no need to obtain a license for publication in advance. Thomas Jefferson in America in his second inaugural address in 1805, and Thomas Paine in Commentaries on the Laws of England78 in 1806, like William Blackstone before them in England in 1765, though all rejecting censorship or prior restraint of the press or publications, nonetheless all insisted that the authors would be answerable afterwards for what they published, if it was criminal (Blackstone), or violated laws provided by the States against false and defamatory publications (Jefferson). Even Paine in ‘Of the term “Liberty of the Press” ’ required answerability for saying atrocious things whether in one’s own person or through the press.79

It was not until the Fourteenth Amendment in 1868 that the restrictions of the first eight Amendments on the rights of Congress to make laws were ‘incorporated’, or imposed on the individual States. The motivating force as regards the Fourteenth Amendment proposed in 1866 was a new one: strengthening the rights that the Federal Government’s Thirteenth Amendment in 1865 had provided in outlawing slavery at the end of the American Civil War. The States were now impeded in silencing the campaign for the abolition of slavery, and no State could have laxer laws than others as regards the rights of slaves. In February and April 1866, the Joint Committee on (post–Civil-War) Reconstruction voted in support of drafts of John Bingham’s Fourteenth Amendment, which focused on the rights of individual citizens, not of individual States. The first draft read, ‘The Congress shall have the power to make all laws which shall be necessary and proper to secure to the citizens of each state all privileges and immunities of citizens in the several states’, and later in April in the closing debate in Congress, Bingham explained that cruel and unusual punishments had been inflicted under State laws in certain States.80 The Fourteenth Amendment was unlike the First in protecting the freedom of speech of individuals and of all individuals, including former slaves.

1.15. Free Speech as a Right, Though Subject To Penalty: Thomas Paine, 1791–1792, and his Defender, Lord Erskine

Thomas Paine, in absence from England, published The Rights of Man in two parts in 1791 and 1792, praising the creation of a constitution in the French and American revolutions and criticizing the hereditary monarchy of England. His main interest was not freedom of speech, but he did cite the French Declaration of the Rights of Man and Citizen of 1789, which treated free speech as a right, subject to retrospective penalty. It did so in the following Article 11: ‘The free communication of ideas and opinions is one of Man’s most precious rights: every citizen is therefore free to speak, write and publish freely, except to answer for abuses to this liberty, in cases determined by the law’. The last was another boundary and a retrospective one. Paine argued against his English opponent Burke’s claim that he should be subject to criminal prosecution. He replied, ‘It would be an act of despotism, or what in England is called arbitrary power, to make a law to prohibit investigating the principles, good or bad, on which such a law, or any other is founded. If a law be bad, it is one thing to oppose the practice of it, but it is quite a different thing to expose its errors, to reason on its defects, and to show cause why it should be repealed, or why another should be substituted in its place’. He continues by saying that this is a better course than forcibly violating a bad law.

Freedom of speech, if not Paine’s focus, was, however, the central theme of Lord Erskine, England’s greatest trial lawyer, when he defended Paine in his absence from England in 1792.81 His argument turned on Paine’s motives. It was taken down verbatim at the time and printed the next year, and this extract is often quoted.


‘Every man, not intending to mislead, but seeking to enlighten others with what his own reason and conscience, however erroneously, have dictated to him as truth, may address himself to the universal reason of a whole nation, either upon the subject of government in general or on that of our own particular country:—that he may analyse the principles of its constitution,—point out its errors and defects,—examine and publish its corruptions,—warn his fellow citizens against their ruinous consequences,—and exert his whole faculties in pointing out the most advantageous change in establishments which he considers to be radically defective or sliding from their object by use. All this every subject of that country has a right to do, if he contemplates only what he thinks would be for its advantage, and but seeks to change the public mind by the conviction which flows from reasonings dictated by conscience.’



Erskine lost the case, but outside court was met by a crowd which is said to have shouted, ‘Damn Tom Paine, but Erskine for ever, and the Liberty of the Press; the King, the Constitution, and Erskine for ever’, and to have unhitched his horses and themselves carried Erskine in his carriage to his lodgings.

1.16. Kant in 1784

Kant spoke of the value of communication in his ‘An answer to the question: What is enlightenment?’ of 1784. If speaking in an official role under government or the church to the limited audience concerned, one may have temporarily restricted oneself in what one says to serve the ends of one’s commonwealth or one’s church. But an enlightened monarch in the different role of scholar (gelehrte), writing for the whole world, will leave people free to express their thoughts, so long as that is consistent with civil order. That freedom is the least harmful freedom there is. I take this to mean that it is not harmful to civil order, nor in the long run to the commonwealth or church, for neither is currently being addressed. But these institutions may in the long run benefit by evolving towards enlightenment. It is very difficult, Kant says, for individuals to become enlightened. But if a few do so, they may be enough to bring the whole public closer to enlightenment.

1.17. The Circumvention of Literary Censorship

Ingenuity has often been required against suppression of speech through the medium of partly hidden satire. Dictatorial regimes in many countries have hesitated to ban Shakespeare productions, or looked ridiculous if they did. A whole issue of Index on Censorship has been devoted to this.82 Favourite Shakespeare plays for staging dissent against one’s regime have been those which portray rulers: Julius Caesar, Richard II, Richard III, Macbeth, King Lear, Hamlet, or racial differences, Othello, The Merchant of Venice.

Shakespeare himself had to contend with censorship by the Master of Revels, Edmund Tilney. In Sonnet 66, he spoke of ‘Art, made tongue-tied by authority’. It has been wondered why versions of his play Richard II before that of 1601 do not include the scene of the 1601 version, repeated in the 1608 version, in which that king is formally stripped of his crown. Was it added in the 1601 performance in the hope of bolstering the Earl of Essex’s unsuccessful plot at that time to depose Queen Elizabeth? The queen herself complained of that later version that it was played forty times in the open streets and houses and that she was being identified with Richard II. If so, had Essex encouraged adding the scene in 1601?

It is believed that a fragment of Shakespeare’s handwritten contribution has survived to the rewriting of a play Thomas More, which was composed by several hands, and marked for cutting. The censor had banned portraying a London riot of 1517 against immigrant workers from Lombardy taking Londoners’ jobs, and reflecting arguments contemporary with the play against Huguenot immigrant workers. (I shall come in Chapter 3 to the 2016–2020 campaigns against UK membership of the European Union, with their rhetoric against immigration from Europe). The contribution attributed to Shakespeare shows the late Thomas More, by the time of the play a victim of King Henry VIII’s executions, telling the rioters to have feeling for the poor retreating immigrants, and warning that the rioters will in their turn become victims, as fish eat fish. Tilney, however, censored the play in this version too.83

In a 1982 production of Richard III in Poland, the actor representing Richard’s successor, who seized his crown, was required to remove his dark glasses that reminded the audience of their own ruler, General Jaruzelski. In South Africa in 1987, the authorities, who forbade sexual relationships between people of different races, did not dare to ban an embrace between a black actor representing Othello and a white actress representing Othello’s wife, Desdemona, although the white actress was never allowed to play any part thereafter. A copy of the complete works of Shakespeare was also allowed into the prison library on Robben Island during white rule in South Africa, where the country’s imprisoned future leader Nelson Mandela was able to sign his name against this passage of Julius Caesar:


Cowards die many times before their deaths

The valiant never taste of death but once.

Of all the wonders that I yet have heard,

It seems to me most strange that men should fear,

Seeing that death, a necessary end,

Will come when it will come.



In India in 2014, the outstanding filmmaker Vishal Bhardwaj had his film Haider cleared by the censors, although the film required forty-one cuts. The resulting film transposed Shakespeare’s Hamlet to Kashmir, where a son, corresponding to Hamlet, goes to look for his murdered father, while his uncle promptly marries his mother. It could be seen just as a beautiful story, or as a striking transposition of Hamlet. But it could also be seen as commenting on the role of the Indian army staving off further occupation of Kashmir by infiltrators from Pakistan, but in the process unintentionally turning the bereaved son into a terrorist opponent.

Under Stalin’s rule in the Soviet Union from the mid-1920s to his death in 1953, few of the writers and artists he opposed managed to evade censorship, although he praised a small number of those censored, Yevgeny Zamyatin posthumously, and allowed exile to the silenced Vladimir Mayakowski. Zamyatin’s last play before his suicide, We, used satire, but insufficiently hidden to ward off the condemnation that led him to suicide. However, Mikhail Bulgakov, another writer who was praised but silenced, used hidden satire in his play Molière, written in 1929 and banned in 1930. He had named the play after the seventeenth-century playwright whose career had been promoted but then terminated by a parallel relationship with the authoritarian King Louis XIV of France.84

The rights to free speech and expression noticed in this overview have often been based on the perceived benefits of such discourse. In the next chapter, we shall find that voluntary self-restraint in free speech and expression is sometimes needed if those benefits are to be realized.
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Chapter 2

The benefits of free speech and expression

Productive versus counter-productive speech, and voluntary boundaries

2.1. The Case for Free Speech as Its Value, Not the Right to it: John Stuart Mill, 1859

At the beginning of chapter 1, I gave a negative rationale for free speech: life is so inhumane when it is denied. But, as has already been seen, there is a positive rationale for it as well, connected with its benefits.

When, as we saw in chapter 1, the Fourteenth Amendment to the US Constitution in 1868 introduced to individuals in all the States equal individual rights to the ‘privileges and immunities’ of the first eight Amendments, including free speech, it was the rights that were emphasized. But one of the most comprehensive British cases for freedom of speech, by contrast, was that of John Stuart Mill in On Liberty, nine years earlier in 1859, which spoke almost entirely of the utility of free speech, not of the individual’s right to it. Indeed, in paragraph 11 of his Chapter 1, Mill says, ‘I forego any advantage that could be derived to my argument from the idea of abstract right as a thing independent of utility’. Most of the utilities he cites are utilities for society. In a civilized community, he thinks, society may restrain an individual’s action, only if the action will do harm to others (Ch. 1, para 9; Ch. 3, para 1). He mentions rights fleetingly when he expands his ban on harming another by saying (Ch. 4, para 3) that one should not injure the interests of another in those matters that ought to be considered rights. But he sees this as a return to society for its benefits, and as a duty to society by which you are ‘bound’, and he does not draw the conclusion that the reason for refraining is the rights of the harmed individual. The reference to what ought to be considered rights is only to reduce the need to appeal to legal enforcement—it is sufficient, he adds, for society to punish hurtful or inconsiderate action by opinion.

Somebody might seek to base an individual human right on Mill’s point in his Chapter 3, that free speech helps to create individuality, but this was not Mill’s conclusion. Mill’s case was made notably in Chapter 2 of his On Liberty of 1859.1 In Chapter 1, he had defended in the thirteenth paragraph the need for self-expression, subject only to the proviso, which he had made three paragraphs earlier and repeated here, that it should not be allowed to harm others. This is later explicated as injuring the interests of society,2 and is not confined to physical harm, as is sometimes claimed. On the other hand, mere offensiveness is allowed. In the second and ninth paragraphs of Chapter 3, he speaks of the value to each individual of developing one’s own individuality, though without explicitly offering this as the ground of the need for self-expression. Mill’s second chapter is the fullest and here he turns from mere self-expression in abstraction from communication, to communicating with others.

When Mill here turns to communication, he develops Milton’s point about truth, and argues that hearing the opinions of others, if they are true, enables one to learn, but if they are mistaken, the truth will stand out more clearly. He recommends comparing the opinions of others as an exercise for improving one’s own: ‘The steady habit of correcting and completing one’s own opinion by collating it with those of others, so far from causing doubt and hesitation in carrying it into practice, is the only stable foundation for a just reliance on it’. Further, if it had been made a heresy to question the scientific views of Newton, we would be less sure of their truth. Mill thinks it the source of everything to be respected in man that he can correct his mistakes by discussion and experience. He rejects the view that opinions may be useful, whether or not true. He denies the argument that persecution is ineffective in suppressing true belief. The Protestant Reformation broke out twenty times and was put down, before it succeeded under Luther. Even so, free discussion is more effective than persecution at killing mistaken belief. Free discussion is needed for an intellectually active people. Without it, even true opinions are superstition. The Roman orator Cicero rightly saw that to know one’s own case, one must study the case of one’s adversary. Without discussion, belief is not a living regulator of one’s conduct. Nor does one know the full meaning of what one believes. Rival opinions may each have only part of the truth, and Christian belief may need supplementing by non-Christian. Protestants should engage with Catholic views, as likely to contain some portion of the truth.

Some of the concerns we have looked at about restricting free speech have been summarized by the authors of an official Canadian report on accommodating cultural differences within the Canadian Province of Quebec, in a book they based on their report.3 Who, they ask, has the authority to dictate what speech is allowable and what not? Moreover, restrictions on freedom of speech lead to stagnation. The stagnation of ideas is a concern we have met in both Milton and Mill. Authoritarianism was part of Madison’s concern, when he started drafting the Amendments to prevent Congress overriding the individual States.

2.2. Mahatma Gandhi (1869–1948): Opening Ears and the Benefits of Good Discussion

I have elsewhere described Mahatma Gandhi as exemplifying Mill’s case for the value of free discussion. I did so partly with reference to a set of seven articles that he wrote in 1926 under the title ‘Is this Humanity?’4 He had praised a municipal council for shooting sixty stray dogs, in case they were carrying rabies. Outraged Hindus wrote in from all over India, saying, ‘we thought you were a believer in non-violence’. Gandhi openly published their objections, without caricaturing them, although he allowed himself the wry comment that one of the letters was ‘violent’, and we see him gradually deepening his conception of non-violence in the course of his articles. He comes to decide that killing is always violent, unless it is carried out for the sake of the killed, as in euthanasia, and that violence is always wrong. Has he not given in, then, to his critics, as having praised something wrong? Here his discussion takes a still more subtle turn. We have to ask not merely whether it was wrong to shoot the dogs—it was—but also whether it would have been even more wrong not to shoot them. If you serve on the municipal council, you have undertaken to protect the town’s citizens, and then it would be more wrong not to kill the dogs. Sometimes we are in a moral double-bind: wrong whichever way we act. But we are required to consider which course would be worse. Knowing that the violence is wrong does not tell us what to do. What, then, is the use of such moral principles as that violence is always wrong? The answer, given later, is that it is a counsel of perfection for the imperfect and helps us to raise our sights in the direction of non-violence, even though we cannot always achieve it. Here, by taking objections seriously, Gandhi has come to deeper insights about how to live.

Gandhi had learnt from the Jains what Mill also held, that anyone may have part of the truth. In the Jain version, blind men are holding on to different parts of an elephant, and each has only a very incomplete conception of it, but each is right about the part he is holding. Gandhi adds that the owner will know more, perhaps adverting to the Jain belief in the omniscience of their founder, Mahavira, the most recent of twenty-four divine teachers. However, it is another sign of Gandhi’s openness to free discussion that he was not convinced by another Jain belief in which they had been pioneers, non-violence, including non-violence to animals. At least as he understood that non-violence as he found it usually practised in his own time, except by his Jain Guru, Shrimad Rajchandra, the concern not to tread on bugs was a concern with one’s own purity, not with the bug’s welfare. It did not matter, as he interpreted the Jains, if someone else trod on the bug, and he declares that that view had at first made him a devotee of violence. That was until he read Tolstoy’s very different conception of non-violence as an ocean of compassion, when he was converted to a view from a completely different culture and religion.5 This was only one of many examples of his taking guidance from entirely different directions, while adapting them to fit with his own developing viewpoint.

I think Gandhi’s unusual question of 1931 is of great value: ‘what opens ears?’ But it must be recognized that opening ears is an art. In speaking of opening ears, Gandhi was not, of course, thinking of opening ears by false propaganda to the masses. He was concerned with the ears of his powerful opponents, and with opening ears to truth. The name he coined in 1908 for his form of non-violent resistance was satyagraha, a firm insistence on truth in oneself and in one’s opponent. But he combined this with an insistence on good will towards one’s opponent.6

Gandhi’s opening of ears is illustrated by his Salt March of 1930, in which a huge following of unarmed Indian marchers witnessed the unpredictable culmination of a march of around 220 miles, when Gandhi scooped up salt with his hand from salt pans at the seashore without paying tax in a symbolic violation of a British tax on salt. Though a physical act, this was also an act of expression. But Gandhi demanded another quality from those followers who took part in civil disobedience, as opposed to other forms of support. They were never to retaliate against British reactions, but to accept whatever retaliation was meted out. At their next visit to the seashore after Gandhi’s arrest, they made no resistance when their members were struck on the head with iron-tipped staves and fell to the ground. Gandhi later advised the society he established for non-political constructive work, the Gandhi Seva Sangh, that most of its members should not join his political confrontations with the British, because that required being sure that you could control your temper under retaliation.7 Gandhi himself practised self-restraint at a much deeper ascetic level, including chastity as the hardest discipline, and poverty as a training in indifference to money.8 He saw this as a necessary preparation for adopting non-violence and acceptance of any punishment that might be encountered.9 Self-restraint is also one of the qualities needed for sometimes setting aside one’s own right to free speech, when its use is counterproductive.

When Gandhi spoke of opening ears, he was thinking of British ears—he was wrong to think that this technique might also have worked with Hitler’s. He went on in 1931 to speak of the acceptance of suffering as a tool, something already illustrated by the Salt March of 1919. ‘The conviction has been growing on me’, he said, ‘that things of fundamental importance to the people are not won by reason alone. Suffering is infinitely more powerful than the law of the jungle for converting the opponent and opening his ears, which are otherwise shut, to the voice of reason. [ . . . ] The appeal of reason is more to the head but the penetration of the heart comes from suffering. It opens up the inner understanding in man.’10 Gandhi was advocating a particular form of expression: the acceptance, without complaint or resistance, of any retaliation or punishment meted out by the British in reply to non-violent protest.

According to a recent learned interpretation,11 the British lost control of India not because of Gandhi, since on this view, the British had already defeated him. It is true that in 1940 he left the political base he had dominated, the Indian National Congress, because of its willingness to parley with the British about military conscription to support them in World War II, in return for guaranteed independence afterwards. But I am inclined to think that this leaves out something very important. Gandhi had won international opinion. The surrender of India was not I think the result only of such other factors as British economic impoverishment through the Second World War, but also because Gandhi had before the war won so much sympathy internationally.

A role in opening ears can also be played by wit, if it is carefully directed to the right audience. A doctor complained to Gandhi that the faith to which he often appealed was merely unreasonable belief. Why could Gandhi not confine himself to reason? Gandhi replied, ‘To take your medicines, doctor, I would need faith’.12

2.3. The Connection of Free Speech With Value and Benefit from the Greeks and Ashoka to John Stuart Mill and Gandhi

I have spoken of Mill and Gandhi as making a case for the good effects of the right kind of speech. But this point can be generalized by recalling the connection of free speech with value and benefit, in the examples already given in chapter 1 from the Greeks onwards. The Athenian democracy surely allowed equal speech (isēgoria) to their citizens in the political assembly partly in order to secure the best decisions. It encouraged its comic poets in ridiculing those who had become too prominent in politics, in the spirit of discouraging a turn to authoritarianism. The Cynic philosophers in Athens, we saw in chapter 1, were allowed free speech, with Diogenes replying to his admirer Alexander the Great, ‘Stand out of my light’. The Cynics were later said, however, to have earned their right to irreverence by their helpfulness, for example in terminating quarrels. Ashoka stressed the benefits of different religious persuasions listening to each other, rather than casting out the unpopular persuasions. Akbar the Great thought that fellow-Muslims among his Indian subjects would benefit from translation of the different views of Hinduism. In the period of English civil wars in the 1640s, Milton saw the right to publication without prior license as a benefit. In 1784, Kant thought that leaving people free to express their thoughts, if consistent with civil order, could have the benefit of bringing the public closer to enlightenment. In the period from 1789 to 1792, the French revolutionaries surely saw freedom of speech as something good in itself for the society they hoped to create. In 1789, Madison, in the first draft of his First Amendment to the US Constitution (fourth point), saw free speech as a great bulwark of liberty. In 1791–1792, Thomas Paine, in The Rights of Man, argued for the freedom to expose bad law by consideration of basic principles, and replace it by good law. His legal defender, Lord Erskine, backed Paine’s right to engage in this activity, provided he was seeking his country’s advantage.

Mill too, in his On Liberty of 1859, associates free speech with the value of its benefits, as can be seen by looking at the benefits he picks out. In celebrating the following first seven benefits, he is conscious that they would often be lost if speech were not free.


(1) Truth. Mill has a fuller account than Milton of how freedom of speech is necessary for finding truth, since that depends on discussion.

(2) It also gives us more confidence about finding the truth—we would not have confidence in Newton’s theories, if it was forbidden to question them.

(3) Understanding our own case. Mill refers to Cicero as lawyer, and interprets him as thinking that we do not know even our own case, until we understand our opponent’s.

(4) Free speech makes an intellectually active, instead of a superstitious, people.

(5) Without free discussion, one does not know the full meaning of what one believes.

(6) It enables your beliefs to regulate your conduct.

(7) Each person has only part of the truth, so one needs to share, as the Jain faith in India also holds.



These benefits are surveyed in Chapter 2 of On Liberty, and they all involve comparing and contrasting ideas. Although this is Mill’s main subject, we saw that his Chapter 1 discusses self-expression, and his Chapter 3 mentions, without drawing a conclusion, that


(8) self-expression helps us to create our individuality. But self-expression is not being thought of as private soliloquy, even if one starts by thinking out privately how to express oneself in public. So public exchange is still under consideration.



2.4. Mill’s Successors

Others too since Mill have highlighted one or another different benefits provided by free speech, and recognized their being dependent on our freedom to speak. Timothy Garton Ash13 agrees with Mill that free speech helps one to find the truth and adds that it helps one to


(9) create one’s identity, but by enabling one to find out what to think, and so to believe this rather than that. It is also important for

(10) autonomy that one should be able to judge for oneself what to believe and how to act, and this depends on people being able to speak freely. On a public scale, Garton Ash adds, freedom of speech allows for

(11) a more responsive government within one’s own territory, especially within a democracy, because it allows government to hear what people want and what are the good and bad effects of its policies. Even under colonial rule, free speech by a man like Gandhi can influence government.



All recent authors, unlike Mill, are very conscious of the tradition stemming from the First Amendment to the US Constitution. Among the retrospective philosophical rationales added since the Fourteenth Amendment for the individual’s right to free speech in a democracy, Alexander Meiklejohn stressed that free speech provides


(12) the information necessary for citizens in a democracy to carry out their political responsibilities as citizens.14 Thomas Scanlon, in his revision of an earlier rationale of his, thought that Meiklejohn should have added that free speech offers

(13) to citizens the right to advocate their own interests and point of view.15 I mentioned in chapter 1 that a sense of having any voice in politics can sink to a low ebb at times of divided national opinion.



I am less clear that freedom of speech necessarily


(14) helps one live with diversity, as Timothy Garton Ash has said,16 or encourages tolerance, as Raphael Cohen-Almagor ascribes to a number of authors,17 rather than providing a difficult challenge to tolerance, which may be met more or less well.



Cohen-Almagor also cites the view that free speech is


(15) central to human dignity.



Stanley Fish has listed several further reasons that have been given for saying that free speech is essential to democracy.18 It is essential because it promotes the free flow of ideas and so provides


(16) citizens (and it might be added, politicians) capable of independent judgement. Moreover, citizens should be encouraged to dissent, in order

(17) to check state power, to which Michael Sandel adds Madison’s bugbear, the tyranny of the majority.19



2.5. What Types of Discussion do These Benefits Require, and What Outcomes From Discussion?

Many of the benefits cited depend in some way on discussion, although self-expression may begin with private thought. But what sort of discussion is required? Mill and others envisage discussion with people of opposing views. So the kind of echo chamber (or ‘filter bubble’) discussion, which will be explored in chapter 3, would be the very opposite of what is wanted. For in that scenario, social media platforms filter to groups of people only the information they would like to hear. That way, they become popular sites for people to visit and so, like popular newspapers but on a vaster scale, attract advertising revenue. They ascertain personal preferences from information voluntarily offered to chat platforms, or acquired through the use of ‘cookies’ which collect personal information as the price for allowing access to websites, or through monitoring the use of i-phones, which yields much more personal information again. People with similar preferences are then put into groups by the use of algorithms and are fed only selected information which fits their preferences.

Mill and others, by contrast, envisage a discussion in which the opponents, so far from confirming your opinions, put the opposite side of the case. This connects with Mill’s interest in finding the truth, an interest he takes over from Milton. Of course, presentation of a rival case may not happen.20 Some opponents may be silent, or may rant abusively, or, even worse, may try to shout you down. They then lose their chance of learning anything from you, and you too will be able to learn very little, if anything, from them, so that the valued purpose of discussion is not fulfilled.

On the other hand, benefit does not depend on agreement being reached. In neither Milton nor Mill, nor before them in Akbar, was converting the other side part of the purpose. Akbar had been positively against conversion; he wanted Muslims, and if possible Hindus, to correct their own mistakes through access to the opposed view. The previous emphasis in Mill was repeatedly about improving your own view in various ways. Not only can you learn parts of the truth previously unappreciated, but with free discussion you can gain confidence in finding the truth, better see what your own case should be, know the full meaning of what you believe, have it regulate your conduct, and become more intellectually active and further from superstition. In political discussions, again the desired effect typically concerns oneself. With improved ability to judge independently, you can judge better what to believe and how to act. You can hear the political information you need to act on. These benefits do not include convincing the opposite party. As regards convincing the government, less can be expected. Government can at least hear what you advocate, although it may not be persuaded. It is not suggested that any one individual can often check state power, although it is not impossible that enough people banded together might.

Speech is thought of in most of these contexts as aimed at ascertaining the truth. But of course there are acts of speech and expression with a different aim. I have discussed earlier Mahatma Gandhi’s seven articles investigating when killing could be seen as non-violent.21 This discussion with opponents was aimed at working out the truth. But Gandhi’s expressive act, at the end of his Salt March in 1930, of scooping up a handful of sea salt without paying the British salt tax, was aimed at a rescinding of the British salt tax.

Mill underestimated the projects of the ruler Akbar in inter-cultural reading, when he treated him as a ruler who wanted to improve a barbarian people who were not yet capable of being improved by free and equal discussion. Given that, Mill concluded, Akbar was entitled to rely on despotism for creating improvement.22 Akbar himself, however, we saw in chapter 1, commissioned adaptations from Sanskrit into Persian of the two greatest Hindu religious epics, with the aim, according to the adapter’s preface, of enabling his Muslim subjects to get rid of some of their mistakes by reading or hearing a Persianized version of a different religion’s beliefs.

2.6. Use of Our Right to Free Speech is Counterproductive, if it Frustrates the Benefits and the Means to Acquire Them

So much for the widely recognized benefits of free speech, and we are very fortunate if speech with these benefits is guaranteed to us. But what about speech that frustrates the benefits cited? The benefits for which freedom of speech is rightly valued suggest a method for identifying boundaries on free speech that should appeal to the very protagonists who recognize these major benefits, as I do myself. Free speech should indeed be cherished when it brings us these goods. But speech sailing under false colours of securing these benefits, while actually impeding them, should not be allowed to share the presumption in its favour. This is not to say how it should be treated when it impedes these values, because finding the right remedy for such serious damage is a difficult question. But when free speech actually impedes the normal benefits, it should at once surrender the prestige earned by that freedom of speech which really does provide these goods. My main examples in this chapter will concern religious abuse, and in chapter 3, I will focus on other kinds of abuse. But first I will mention a few topical examples of free speech apparently frustrating its benefits.

2.7. Preliminary Examples of Free Speech Risking Frustration of its Intended Benefits

One example has just been mentioned. Suppose one group exercises free speech by shouting down the free speech of another group; then neither group can reap the intended benefits of free speech.23 Other examples are currently topical. In the stormy year of 2016, there were voting campaigns in both Britain and the United States. In the United States, the question was raised whether a presidential candidate, Donald Trump, had encouraged gun owners to shoot his rival for the presidency, by saying that only gun owners could forestall the liberal proposals of his rival. Given that any resulting danger to his rival was not clear and present (immediate), it was therefore not illegal by the criteria that I shall discuss in chapter 3. But if any threat was intended, it would be a relevant question whether such an act of free speech frustrated, instead of enhancing, the whole idea of democratic elections. There was also a question about a reported threat by the same candidate to deport all Muslims from the country. If there was such a threat, the question arises whether that frustrated the ideals of unity and equality (which affect speech) in a democratic nation. A question about a political death threat arose also in the United Kingdom. There a man was prosecuted for inciting motorists to run their cars over Gina Miller, the private citizen who went to the Supreme Court in 2016 and successfully challenged the right of government ministers to bypass Parliament in initiating a constitutional change affecting British citizens, namely Britain’s exit from the European Union, or ‘Brexit’. This was in the context of a divisive UK referendum of 2016 and its aftermath, which raised questions just as severe as any raised in the United States. To take a final US example, free speech was also involved in the US Supreme Court decision of January 2010 to treat the political campaign donations of large corporations or their owners as free speech,24 and then by 5 to 4 in 2014 to strike down the previous limit on their total donation, by allowing them to support as many candidates or committees as they liked.25 The objectors complained that counting this as free speech removed the benefit of equality of opportunity for ordinary citizens to make their own speech count in democratic elections.

2.8. Abuse of Religions Inside and Outside One’s Jurisdiction

The cases which I shall here take as the main example of free speech which frustrates the benefits for which free speech is valued are certain cases of religious abuse.26 To take the United States first, in 2011 and 2012, a Christian pastor in Florida burnt copies of the Muslim holy book, the Koran, and tried to burn nearly 3,000 copies in 2013, but was prevented. Again in an attack on Islam, an amateur movie made in the United States in 2011 presented the Prophet as killing a pregnant woman, engaging in heterosexual activity with different women, with a question raised about homosexuality, and preparing to attack all infidels. Some scenes were obtained illegitimately by deceiving the actors about the identity of Prophet as the central character portrayed. The movie was posted as a video on YouTube in 2012 and triggered dozens of protests from northwest Africa to southeast Asia, including violent protests at American embassies in Tunis, Khartoum, Cairo, Sana, and Jakarta. Fifty people were killed in protests all over the world, including Pakistan, Afghanistan, Europe, India, Africa, and Australia. Twenty-one governments asked YouTube to block or review the movie.

In Europe, the denigrations had started earlier. In 2005, the Danish newspaper Jyllands-Posten published twelve cartoons, some portraying the Prophet. Mere portrayal is itself contrary to quite widespread, but not universal, Islamic sentiment. But more serious was the cartoon by a member of the newspaper’s staff portraying the Prophet as a terrorist with a bomb lit in his turban and the Islamic Creed written on the bomb. This required no courage, for the producers of the cartoons were not themselves at the time subject to any personal danger, although protests elsewhere in Muslim countries later led to a large number of deaths of other people. The cartoons could not claim the value of artistic merit or good humour.

The Danish newspaper which published the 2005 cartoons claimed to be defending Western civilization. Moreover, it was reported27 that the paper showed double standards by refusing to print cartoons ridiculing Jesus, because they might offend some Christians. It has been argued28 that some of the Muslim reactions to the cartoons went back to wounded feelings in 1989 over the treatment of the Prophet in Salman Rushdie’s novel of 1988, The Satanic Verses. Rushdie there entered the new realm of theological satire, with political consequences. The death sentence pronounced on him by an Iranian Ayatollah for apostasy from the Muslim faith was a political command, a hakam, I am told.29 There is no doubt that Muslims were wounded by the novel, but a death sentence pronounced by a foreign jurisdiction on a writer in England for change of religious adherence, and addressed to anyone who could carry it out, was no more likely than Western reactions to allow for discussion between the parties, much less to open ears. It is possible that the Danish ‘defence of Western civilization’ was also a reference back to the death sentence.

In 2006, The French satirical weekly Charlie Hebdo reprinted the Danish cartoons. In 2011, its offices were firebombed after it printed a rather crude further cartoon of the Prophet, but on the other hand presenting him as encouraging laughter at certain social practices ascribed to Islam, for which blame was placed on Muslims other than the Prophet. In 2012, it published a further series of cartoons of the Prophet, including nude caricatures. In 2015, two gunmen entered the headquarters of Charlie Hebdo in Paris and killed twelve people, including the publishing director Charb, cartoonists, and editors. This was a horrifying murder and naturally the leaders of Europe assembled in Paris to display their solidarity. But though solidarity was called for, it further impeded the opening of ears. In Niger many churches were burnt and people killed and there were violent demonstration with shooting in Pakistan. There was a better response in the Chechen Republic, where a demonstration estimated to have included up to a million people protested against the depictions of the Prophet, but declared Islam to be a religion of peace, not violence, and the Chechen leader declared a public holiday and denounced people without spiritual or moral values.

The attacks on Islam30 and reactions to them present a test case for questions of freedom of speech or expression. Does burning the Koran in Florida, or denigrating the Prophet by cartoon, or by video, support or impede the goods we hope for from freedom of speech and expression? Surely, it stopped the discussion that most mattered, that between non-Muslims and Muslims. It stopped it not only in the country of the denigrator, but with the 1.6 billion Muslims across the world, currently 23% of the world’s population, second in numbers only to Christianity.31 It thus impeded the very benefits that make free speech and expression so valuable. It impeded what Mill valued, the recognition of the truth about oneself and the other, and the understanding of one’s own case through understanding the other’s. That is not for one moment to allow that murder was a justifiable response to the earlier provocations. On the contrary, it was unjustifiable both in itself and because it too, like the attacks on the Prophet, closed off free discussion and understanding. It closed off understanding of what could have motivated the cartoons, or of why other people might kill in return; it put an end to discussion. It called for solidarity with those who had suffered the loss inflicted by the killings. Solidarity was essential, even though solidarity itself is with one side and further prevents the discussion that there might have been with the other side. My complaint is not against the solidarity, but against the decisions to caricature the Prophet and then to reissue the caricatures, decisions which put us in a situation whose consequences further closed discussion with the original party. The decisions to engage in these speech acts set off a chain of effects which impeded Westerners from judging Islam for themselves, cut off communication with Muslims, and, vice versa, prevented Muslims judging Westerners and communicating, producing defensive and closed minds on both sides. All surely greatly reduced the likelihood of being able to live together in tolerance.

I shall come to a better French tradition of cartooning in a moment. But first, did these acts allow other goods to flourish, by fostering the goal of everyone feeling they had a say in a nation’s politics, or permitting the government concerned to become more responsive to people within their jurisdiction? But there was not one jurisdiction, only two sides. The attacks on the Prophet were directed at least as much against Muslims in other countries outside the home jurisdiction. In that connection, all the arguments about free speech strengthening democracy in the country where the speech was produced drop away as irrelevant. Nor is it likely to have made good government easier in the home country. I do not know the effect on all the loyal French Muslims who, though offended by the cartoons, were nonetheless horrified by the murders, and whether it has made them feel themselves beleaguered objects of suspicion. But certainly that effect has been produced by this and other episodes in England. After what happened, for one side to speak of freedom of speech risks giving freedom of speech a bad name. In the same way, if there had been Muslim complaints of blasphemy from the other side, this could have hardened objections among many to the very concept of blasphemy, although it has been argued that complaints of blasphemy were not the Muslim reaction. It is enough to say that we should consider whether continuing insistence on free speech as a right harms the very values that we believe free speech can serve.

This is not to deny that free speech is a right. It is endorsed as a right by Article 19 of the 1948 United Nations Declaration of Human Rights and by Article 10 of the European Convention on Human Rights of 1953. In some cases it is a right based on human nature. East Germany was violating the human need for and right to family, friendship, and interest groups when it had everybody spied on. This should be prohibited by law and is prohibited by privacy laws. But the rights provided for free speech should not be allowed to obscure the question of how to produce the good effects for which it is valued.

The French had an excellent tradition of cartoons directed against their own government from 1915 in the Le Canard Enchainé.32 This weekly called for courage and skilful investigation in its attempted exposures, sometimes controversial, of wrongdoing at home. The nearest present equivalent in England is perhaps Private Eye. In eighteenth-century England, the political cartoons of Gillray were particularly savage, once again against rulers at home, and to this day, cartoons surely often help to identify and encapsulate undesirable political—or religious—behaviour, and keep a check on the home country’s government, or élites. They can also check the might of an occupying power. They can represent beacons of autonomy, and they may sometimes be able to strike a chord in a separate culture. But not every use of autonomy is equally good, and it can be very sinister. It has been said33 that historians of the Nazi Third Reich in Germany agree that caricatures of Jews in Stürmer played a role in their dehumanization, a dehumanization without which the Holocaust or genocide could not have happened. It was further argued by an Israeli in 1974 that the American cartoon of a hook-nosed Arab holding the world in his claws was entirely similar, when it was used in protest the day after the price rise in petrol then agreed by the Arab countries. In 2005–2006 and 2012, the cartoonists were not promoting the benefits of free speech by making good home government easier, or by striking a chord in the minds of their targets.

2.9. A Modest Proposal for Voluntary Boundaries on Free Speech

I started chapter 2 by looking for boundaries on free speech that should appeal to the very protagonists who recognize the major benefits it brings. I can now make a modest proposal about such boundaries. If some free speech impedes the very values it is meant to serve, does that not provide all protagonists of free speech, myself included, with a boundary line conforming to our own values? One area, I am suggesting, in which free speech may be thought to frustrate its own good purposes is the case in which it is used to denigrate religious feeling in such a way as to bring to an end discussion with the religion attacked. In advocating free speech, should not exceptions be made and discussion-stopping speech be marked off as not normally34 deserving the approbation given to other free speech? Protagonists would secure all they value in free speech, while making clear that they will neither celebrate, nor practise such discussion-stopping speech themselves. The US president Bill Clinton did indeed call the cartoons appalling. Withholding support and practice should be voluntary, and not the effect of a law forbidding advocacy or practice. It will be helped if opinion makers, like Bill Clinton at the time, lead the way.

2.10. Using Different Modes of Expression to ‘Open Ears’

But if this is right, it is necessary to think further. For after an act of discussion-stopping speech, it is not enough to withhold support from such speech. A next step would be to try another form of speech or expression. For that, I think Gandhi’s concept of opening ears is of great value. But it must be recognized that opening ears is an art. There have in effect been millennia of advice on opening ears, some of it illustrated in the previous discussion. We saw one way of opening ears, when the Indian emperor Ashoka in the third century bce presented his edicts about free speech not as commands, but as his desires. And we saw another in Akbar’s encouragement to look at what might be good or bad equally in one’s own and in rival published views.35

Different modes of speech were also handled in ancient Greek philosophy in the context of teaching. It is not always noticed that Plato in the fourth century bce shows, without ever saying it, that Socrates did not cure his opponents Thrasymachus and Callicles of their aggressive support for injustice by refuting them.36 Instead, refutation made them even more aggressive and angry and broke off discussion. Socrates’ profitable discussions involved refuting friends and making them want to think again.

The degree of frankness of speech can also make a difference. From the different context of the residential philosophy school of Epicurus in Athens, a text survives, On Frank Criticism (parrhēsia),37 by a later Epicurean, Philodemus. Describing the school’s practices at the time of his teacher, Zeno of Tarsus, in the second century bce, Philodemus treats achieving the right degree of frankness as an art. The students, and even the teachers, had to start the day by making confessions of their deviations from Epicurean practice, and the overseeing of confessions involved a very different use of free (or frank) speech. Criticism was seen as an art to be tailored in frankness to the different characters of different students. One fragment, 67, on the standard reading, says that if the professor quickly turns away from assisting the student who is slipping up, the student’s swelling (sunoidēsis) will subside. Why should professorial neglect make a swelling subside? This makes no sense, and an emendation suggested a long time ago by C. J. Vooys should be accepted. Suneidēsis (conscience) differs from sunoidēsis (swelling) by only the one letter ‘e’, which in Greek, as in English, looks very like an ‘o’, so that the words are easily confused. Moreover, four lines later the related verb appears, suneidenai, to recognize in one’s conscience. It makes perfect sense that the student’s conscience will become less intense if the professor does not offer criticism and help of the right sort. Here parrhēsia does not involve risky liberties, but art is required for gauging the right degree of frankness of speech for the individual.38 The Epicureans were right that different degrees of frankness are needed and that finding the right degree is an art.

At the level of self-expression, two Stoics practised self-restraint in seeking to preserve their own chosen identities, rather than expressing any animosity towards others. Epictetus, the Stoic ex-slave, exiled by the emperor Domitian in the first century ce, said without bitterness that the person who treats you ill, or speaks ill of you, is following his own viewpoint; he cannot follow yours. Later in the same century, the Stoic emperor Marcus Aurelius responded without aggression in relation to those who sinned against him or were untrustworthy, or ungrateful, by reflecting that either they couldn’t know any better, or at any rate they were, as fellow humans, his kin.39

We saw in chapter 1 that the Greek philosopher and civil servant Themistius in the fourth century ce praised the true Cynic philosopher, who, before criticizing others, must first humbly examine himself: (‘am I too one such?’) and even after that, must rebuke only in order to cure. Further, he must adjust severity and humility to the character of the person addressed, just as had been recommended earlier by the Epicurean Philodemus, and must leave behind concord.40 It is important not to make the mistake reported later in the Neoplatonist school at Athens, where Damascius was to record his mentor Isidore accusing a pupil of Proclus. Isidore said of the religious enthusiast Hegias, ‘Those who are going to be gods must first become human’.41 This criticism fits with a recent portrait of Proclus himself as so obsessed with his own relation to the gods that he did not notice the off-putting effect on his human associates in the Neoplatonist school which he ran for nearly fifty years in the fifth century ce.42

I think it is true even in debates on subjects of purely academic interest that aggressive speech tends to produce defensiveness. Time is wasted while the addressee seeks ever more ingenious arguments for earlier assertions, long after anyone is likely to be converted. By contrast, a receptive and friendly questioning can even lead to a confession that the addressees are not so sure about their beliefs. That can lead to cooperative discussion about what was true and what untrue in the original position offered.

2.11. Understanding the Opponent’s Case: St Paul and How to Oppose Blasphemy Charges in One’s Opponent’s Terms

One of Mill’s most important contributions was his conclusion, extrapolated from Cicero, that you do not know your own case until you know your opponent’s. For example, in opposing blasphemy laws, it would be desirable to understand the position of those who bring charges of blasphemy. This can be understood by those who do not themselves believe in the God of the Abrahamic religions. What is needed is not belief, but imaginative understanding. One reason why blasphemy is significant may be that to denigrate or belittle the one on whom your very being and that of the whole universe is believed to depend is incomparably heinous. In fact, one reason why I am very much against anti-blasphemy laws is that, from the point of view of believers, the crime is so heinous as to demand punishment in excess of any that should be entrusted to humans. But if this is what makes blasphemy heinous, it is important to understand, and not to ignore, the reason for its significance in jurisdictions (unlike the UK) where blasphemy law is enforced. Understanding the reason, I suggested earlier, need not in any way put an end to discussion. In fact, the Christian Paul, though understanding the significance of blasphemy, had a canny answer, when he said, ‘It is written: “Vengeance is mine; I will repay,” saith the Lord’ (Romans 12:19). He was here citing the Old Testament (Deuteronomy 32:35), in which the writer presents a jealous and vengeful God, forbidding the worship of false gods: ‘Vengeance is mine, and recompense, for the time when their foot shall slip; for the day of their calamity is at hand, and their doom comes swiftly.’ But Paul is using the quotation for his own very different purpose of saying, ‘avenge not yourselves’. His use of the quotation provides a reply that could be understood by anyone calling for human vengeance for blasphemy. Thereby he met the requirement extrapolated from Cicero by Mill, that in order to know your own case, you must know your opponent’s opposite case. Paul shows that refraining from abusive vengeance does not stop one producing a non-abusive argument that the other side can appreciate. The case against human vengeance need not depend on sharing belief in a vengeful God. It can be taken instead as putting to believers the question, ‘Who are we to assess the right response to such a thing? Are we not usurping God’s role?’ This recognition of the opposing opinion could open ears.

An alternative approach that has, incorrectly I think, been ascribed to Robert Post, could not succeed. By this approach, a rationale for blasphemy law that no thinking believer would accept has been imputed to them, in the claim that ‘The original idea of blasphemy law was to protect God, or at least the respect due to God’. The first of these attributions is then easily ridiculed: an almighty God needs no protection from humans. But in fact, it is only the second idea, the respect properly due to God, that is canvassed by Post in the article cited.43 He paraphrases Blackstone’s idea of 1769, ‘prevent disrespect to God’ as ‘protecting the respect due to God’, and paraphrases more recent blasphemy laws as ‘protect[ing] the sacred by enforcing the respect due to God’ (pp. 76–77). By that Post did not mean, I think, protecting God as sacred, but preserving the right human attitudes to the sacred.

Looking into actual reasons why the cartoons of the Prophet caused offence, we need not assume that blasphemy was necessarily the point of contention. But there is the same need to understand another’s view, without necessarily sharing it. We need to understand why 78% of British Muslims interviewed found the cartoons of the Prophet deeply offensive to them personally, which is not for a moment to say that any such proportion believed in taking vengeance. They are more likely to have felt beleaguered, the opposite of the effect good government should produce. The more the attitude of believers is understood—it does not need to be shared—the better, because otherwise non-believers are talking only to those who share their own view. Understanding is also better for living together in a country, and in the world, given that a present estimate is that Christians and Muslims constitute 55% of the world’s population, and religious adherence 84%.44

Some of the objections raised against one or another boundary to free speech appear to miss the points just made. The ‘assassin’s veto’ argument deplores refraining from abuse if that is based simply on fear of some people being assassinated. But that ignores the reason I am recommending for voluntarily refraining from abuse. The reason is the desirability of understanding the other’s view sufficiently to see why offence is being taken, and in the light of that, considering also whether exercising one’s right will further or frustrate the benefits of free speech. Horror at assassination is justified, but it coincides with this further reason for voluntarily refraining from abuse.

2.12. Other Examples of Understanding the Other’s Case

There are other examples in which it is more helpful to learn from, than to abuse, the other’s position. Philoponus, the sixth-century ce Greek commentator on Aristotle, though a Christian, was steeped in pagan philosophy, and thought there was good reason for his Christian students to study the logic of the pagan Aristotle. At least, I have argued elsewhere that Philoponus’s lectures are the ultimate source of a text mentioned earlier in chapter 1, the preface to an introduction to Aristotle’s logic, presented to Khushru I of Persia, king from 531 to 578 ce, by one of the king’s subjects, Paul the Persian.45 The original lecture, probably heard by Paul the Persian, will have pointed out that there are opposing views about religious matters, and in the absence of demonstrative proof, one must resort to faith or understanding. But it is difficult for faith to decide between opposing views. Moreover, the text continues, that other Paul, Christ’s Apostle himself, implies in his Epistle 1 to the Corinthians, 13:12, that there is something better than faith, when he says, ‘Now we see through a glass darkly, but then we shall see face to face’. We cannot yet see God face to face, but we can help our faith, which is about distant things, by understanding, which is about things close to us (the concepts in our minds). The implication is that Aristotle’s logic will help faith to decide among opposing views on religious matters, until such time as God can be seen face to face.

Philoponus’s potential students would have shared his belief in there being something beyond ‘through a glass darkly’. But sometimes in philosophy and elsewhere it can be a service to show other people what they should or could believe to be the truth given what they, not you, believe to be the truth. This can be a service, if you do not pretend to believe and the motivation is good. For example, the theory of evolution of species, or of the universe, is incompatible with the simple idea that God created everything, as it now is, at the beginning. But this is not the only Christian theory of creation. There are alternative views which should be known: in the fifth century ce, the great Christian thinker, Augustine, held that what God created at the beginning was something like the immaterial patterns in seeds which develop later.46 The value of this idea, though not Augustine’s interest, is that believers need not quarrel with the teaching of evolution, if that evolution can be seen as programmed by God into the original seeds of humans in coordination with the evolving seeds in the environment. As with blasphemy, abuse is again not required and discussion need not stop. Richard Dawkins, today’s most prominent opponent of creationism, has been like Akbar to the extent of opposing the idea that the world was recently created, but in his hostility to his Creationist opponents, he did not use Akbar’s method of opening people’s ears.

In my own family well over a century ago, Cornelia Sorabji entered into the beliefs of secluded Indian women of a certain wealthy class, to protect them from disadvantageous practices. They were often child wives or widows denied a school education. For recovery from a difficult childbirth, she reminded one family that, instead of a pan of fiery hot coals on the mother’s stomach, they should recall their belief that Ganges water as well as fire was holy. A container of Ganges water pre-heated by coals would be a doubly holy remedy.47 She was entering into their beliefs, but neither pretending she had theirs, nor obtruding her own.

2.13. Legitimate Questioning of Religions

Despite recommending voluntary boundaries to religious disputes, I should insist that there can be legitimate criticism, reform, and questioning of religion. Mill’s requirement of understanding the opposing case does not mean that one must leave adherents of that case to do what they like. Gandhi criticized the practices of his fellow co-religionists towards the group then called Untouchables, and now called the Dalits, or the oppressed, when he compared the treatment of them by his fellow Hindus with the conduct of the most hated of British officers in India from 1919.48 In England, we would not want Chaucer to have been prevented from parodying in his Pardoner’s Tale the extortionate practitioners of religious agents who took money in return for their purported ability to redeem sins and guarantee eternal salvation of souls. Many Western countries allow quite savage satire against their own political rulers. Within their own community, that can be a good tradition, as a counterbalance against the temptations of power. Where the political rulers are religious rulers, the temptations of power are at least as great.

In these examples, people were speaking to members of groups with which they identified. But one may also criticize the social practices or the religious head of groups other than one’s own, except that criticism is less likely to be persuasive, and will sometimes even be counterproductive. That is especially so, if one criticizes the revered ancient founder of a religion, both because it is unlikely to be persuasive, and because it tarnishes all members of that religion, whatever their practices. Moreover, it is not the ancient founder, but only the current interpretations and uses of the founder, that one has any hope of modifying. A contrary decision was made in a lawsuit in British India, that a scurrilous attack, condemned by Gandhi, on the founder of the Muslim religion had not been shown to be meant as an attack on the Muslim religion as such. This implausible decision was one of the disturbing factors that led to an amendment of the Indian Penal Code to include the new section 295A, making it a crime to outrage religious feelings with deliberate and malicious intention.49 However, the current leaders of a religion are in a different position if exercising political power as religious leaders. Then safeguards are required as much as for non-religious political leaders, although different sensitivities will be called for. There have been cases in which members of different religions happily shared in each other’s lives, until religious politicians insisted on religious divisions.50

There is also the possibility of legal reform of practices provided that they are within one’s jurisdiction. In the debates of 1946–1949 in the Indian Constituent Assembly about establishing the Indian Constitution, the idea grew that equal rights should belong to all Indian citizens regardless of their religion. Accordingly, Article 25.2 of the Indian Constitution saw it as permissible to impose social reform by introducing laws restricting certain economic, financial, or political constraints associated with religious practice, for example concerning the rights of women, or providing for social welfare or reform in religions. Consequently, the Hindu Code Bills of 1956 interfered with some social practices in Hinduism. In 1986, the law intervened also in a certain Muslim practice, in the case of Shah Bano, after her Muslim husband said that Muslim domestic law allowed him to pay his wife, on divorcing her, only three months of financial maintenance. The courts cited the criminal code to strike this down, although politicians restored the practice.51 In the United Kingdom, British law is available to British Muslims, who can appeal to the law against any practice in their own religion which is forbidden under British law.

Different from criticism of religious practices, but at least as legitimate, is the seeker’s questioning. To take an ancient Greek example, Porphyry (232/3–309 ce) was not only a philosopher with his own views, but also a scholar of the history of ideas and a questioner of views in many spheres. Though religious himself, he was a seeker of truth, and in that spirit questioned the religion of his fellow Greeks and fellow Platonists, some of whom favoured Egyptian religion, as well as questioning Jewish and Christian religion. He thought that the highest god required only the sacrifice of purifying one’s mind, and so opposed animal sacrifice at least for philosophers, even if the minds of other people could not hope to connect with that god.52 Writing to his younger colleague, the priestly Iamblichus, who favoured Egyptian religion, Porphyry probed the practices, not disrespectfully but searchingly, asking for explanations of how his priestly rituals could work. They surely could not lead us back to God, but at best help to purify emotions.53 But then why did Iamblichus favour including erotic festivals in religious worship?54 Iamblichus’s reply was haughty, but ingenious: he cited Aristotle’s belief in catharsis, taken as the purging of emotion, now including erotic emotion, through moderate arousal.

In his Return of the Soul,55 Porphyry says in another exchange that in all his searches he has not found a universal road to liberation of the soul, not among the truest of philosophies (Platonism), or the Indians, or the Chaldaeans. The Christian Augustine, rightly or wrongly, took him to mean a road that is for everyone both a necessary and a sufficient route. It was a major theme of Porphyry, as in chapter 1 we found it later to be of Themistius and his pupil Julian, that there are many roads to God and to happiness. He says to Iamblichus in his Letter to Anebo, ‘The road to happiness can surely be different’.56 Again, the Church historian Eusebius records Porphyry citing in his Philosophy from Oracles the oracle of Apollo as saying that there are many paths (pollai atrapoi) or roads leading to the gods. Porphyry emphasizes the relevance to religious tolerance when he says that the roads were revealed first to non-Greeks, the Egyptians, and then to Phoenicians, Chaldaeans, Lydians, and Hebrews.57 The dispassionate, inquiring tone of his Letter to Anebo makes me doubt that he can have been the rabid enemy of Christians that many Christians believed him to be. Among his writings which they (not he) called ‘Against the Christians’, was one in which, writing as a scholar, he argued that the Judaeo-Christian Book of Daniel cannot have been a book of prophecy, because it was written after the events described, a conclusion which modern Christian scholarship has confirmed. Nonetheless, the Christian Augustine repeatedly shows respect, and calls him the most learned (doctissimus) of the philosophers, though the sharpest (acerrimus) enemy of the Christians.58 ‘Learned’ and ‘sharp’ surely account for Augustine’s paying him so much attention. But another Christian, Eusebius, reacted, in parallel with Iamblichus’s haughtiness, with strong hostility.

2.14. Summary of Conclusion

I have discussed many cases in which the law has been used, or might usefully be used, to provide boundaries on freedom of speech. But legislation is always difficult, and instead I have looked for a boundary that we protagonists of free speech should accept voluntarily as derived from the benefits of free speech. My two main proposals, in this context, based on consideration of various different cultures and times, have been, first, that a new important boundary for free speech would be the line at which it frustrates its own good purposes. Secondly, when insistence on free speech as a right frustrates discussion, there have been many forms of persuasive speech that can still open ears, when insistence on free speech cannot. There may still be a call, in some cases, for frank speech, but knowing what speech to use to open ears is an art. This is important at times of national disagreement, as, for example, the divisive politics in the United Kingdom which led in 2019 to Britain leaving the European Union (Brexit).

The UK Parliament at one time was good at using wit to forestall conflict. My aunt, Cornelia Sorabji, in a letter home to India, described watching, as guest of the Speaker Arthur Wellesley Peel, a debate in Parliament on 1 February 1893, on an earlier thorny question: Home Rule for Ireland. Colonel Sanderson called Father MacFadyn a ruffian—howls of protest—and indeed a murderous ruffian. Prime Minister William Gladstone, advocate of the Second Home Rule Bill for Ireland, rose and spoke about patience. The Speaker then ruled and Colonel Sanderson responded, ‘I yield. I withdraw ‘murderous ruffian’ and substitute ‘excited politician’.59
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Chapter 3

Free speech on social media

How to protect our freedoms from those social media that are funded by trade in our personal data

I have so far recommended personal awareness of the benefits of free speech and voluntary self-restraint in using speech which damages those benefits. But sometimes there is no alternative to legal control. This, I believe, is the case with a major present-day problem: the maximisation of profit by some social media companies by revenue from advertising, including propaganda. The advertising is not necessarily regulated, since anyone may advertise. It can be enhanced through the use of personal profiles constructed by inference from the personal data entered by users and from elsewhere. Personal profiles can be used, for example, to target different users of social media with differently worded advertisements, including propaganda, designed to influence different profiles.

Controls are needed that are more effective than the fines, which at present have little effect on sufficiently profitable companies. But first the rather tiresome attempt must be made to follow reports on how the funding systems are said to work.

The online tech companies have brought us great benefits in almost instantaneous access both to information and to communication. The first of the very big tech companies, though not the first altogether, was Google, founded in the United States in 1998.1 It provided a very useful service in allowing users to search online for information far more extensive than any printed encyclopaedia could offer, and with the advantage of being constantly updated, and this is not going to be lost. Facebook, founded in the United States in 2006, expanded in the direction of online conversations across national boundaries between indefinitely many people, independently of the use of email. These were great and pioneering advantages. But I shall pick out some of the problems that seem to have accompanied the funding methods used. These methods are sometimes rather secretive, so I depend on studies published by authors and by governmental inquiries, which I shall cite. I make no claim to more direct knowledge of how any social media operate. Moreover, methods of operation change all the time, so that readers would need to check how they have changed. But I think that the problems will not be dealt with if most of the public does not know about some of the methods used up to the present, so that a short account could be useful, even if second-hand.

Although I shall mention Facebook most often among the social media, this is chiefly because its pioneering techniques have been the most discussed in the literature. Many other social media use some of the same techniques, which indeed started well before the creation of Facebook. I will describe first how the company grew out of the founder’s student experiments.

3.1. The Creation of Facebook

Facebook was launched worldwide with a useful mission in 2006 by Mark Zuckerberg. He had created the first of his clever inventions as a Harvard student in 2003 with a new, if rather insouciant, type of website. He is said2 to have hacked the identification photos of fellow students and placed two next to each other at a time, asking users to vote for the more attractive person. He then wrote codes to compute rankings and ranked the identified Harvard students according to attractiveness. He received 22,000 votes in one day, or, on another account, in four hours. Harvard made him take the site down, and he went on to create instead a Harvard version of a student directory or ‘facebook’ with identifying photos online, which then spread to other universities. Subsequently, in 2006, he launched its successor worldwide with new features as the Facebook we know. It still used photos, but also offered users an online space for chatting with ‘friends’, and without needing to have an email account, but allowing instead for chatting across national boundaries and with indefinitely large numbers of people. The chatting, as on email, was not face to face, nor as on the telephone with audible tones of voice, but in writing. However, in 2012 Mark Zuckerberg was to buy the company Instagram for exchanging the photos. The chatting was intended to prove addictive, and Facebook succeeded in bringing an incomparable number of people together to exchange data on the platform. There were, as of June 2018, 2.2 billion users,3 more than a billion of them using the site every day. Sometimes the chatting is autobiographical, but equally when it is about other things, it reveals differences of opinion and character and users can create followers, whom they are encouraged to count.

There is no doubt that Mark Zuckerberg is a very clever man, that his inventions have created huge changes, and that the overall benefit could be great if the problems were addressed. I believe they could be addressed and that they stem largely from the optional choice of funding methodology.

3.2. The Use of Personal Profiles Derived From our Footprints on Social Media for Targeting Individuals with Advertisements, Including Political Propaganda

One problem described in the literature is that it has proved possible for some social media companies to make record-breaking profits by a particular method of funding: the highly lucrative use of personal profiles on behalf of paying advertisers, or the free exchange of personal profiles or other personal data between social media companies. Commercial advertisers confine their interest to data or profiles only about your interests, so that they can conjecture what you might want to buy. But advertisements can come also from propagandists of varied kinds, who want to persuade you to support things quite different from sales income. They may work on behalf of undisclosed interests. The aims of some may not be desirable, and they may use disinformation to persuade. For persuasion, they might find profiles of your character and susceptibilities more useful than profiles of your interests. Through personal profiles based on data from users’ footprints, Facebook and some other social media companies seek to target users with messages diversified to attract their particular profile, rather than with messages that have been verified. We shall see in the following that personal profiles can be used for swinging elections. It can be particularly difficult to verify the messages of politicians, and this could well be why Facebook has felt obliged to restrict its recent reform of banning false claims in advertising by exempting from verification any website or webpage which has the ‘primary purpose of expressing the opinion or agenda of a political figure’.4

According to a report of 11 July 2019 by the United Kingdom’s Information Commissioner’s Office, Democracy Disrupted? (p. 39), Facebook claimed that it assessed interests, not characteristics. But according to p. 38 of the report, Facebook, like Twitter, Google, and Snapchat (p. 41), did not make clear that advertising included political advertising. So the reader is left unclear whether political advertising did or did not assess character or susceptibilities as well as interests. Page 40, note 19, of the report states that homosexual interest was targeted with advertisements by Facebook, according to a study by Madrid University. This illustrates that even commercial profiling of interests can be intrusive.

The founder of Facebook, Mark Zuckerberg, prefers to speak of trading rather than selling for some purposes. In an oral testimony to Senator Cornyn, he described the advertising process as ‘showing the ads to the right people without that data changing hands and going to the advertiser’. I think this may mean that users’ personal data, and possibly the resulting profiles, are not sold to advertisers, along with advertising space, but are only used to create and send to customers the advertisement for which the advertiser pays. But Michael Kosinski has objected that, although Facebook does the targeting, it can be the advertiser who creates the initial profile of the class of people it wants to reach, in which case something is sold to the advertiser: knowledge of which individuals fit that profile. As he puts it, ‘If a ski shop pays Facebook to show an ad only to women, then Facebook automatically reveals to the ski shop that all people who clicked on the link [in response to the advertisement] must be women. And in practice, the advertisers make requests that are much more nuanced. They may ask Facebook to show their ad to “liberal Latina women without college education who live in San Antonio and recently got married”. And then they might place a separate ad that is shown only to “conservative African-American women with college educations who live in Austin and are single”. When you click on an ad and are sent to an advertiser’s website, the advertiser knows which ad you saw and thus which bucket you fall in’.5

Facebook offers help to advertisers not only by profiling existing clients, but also towards finding new clients by using the profiles of ‘look-alike’ groups of people, who seem to have similar traits to existing clients and might therefore be easy to interest.6 Facebook does not define precisely how it measures similarity, nor does it disclose its algorithms for selecting the look-alike groups.7

Personal profiles may be compiled from various different data. Since social media exchange personal data with each other and with other companies, one company might be able to pool its data about what people have searched, another about what they have contemplated buying, and another about what they have said online. In the United Kingdom, the exchange of personal data between companies was described in the Final Report of the House of Commons Digital, Culture, Media and Sport Committee of February 2019, entitled Disinformation and ‘fake news’.8 It quoted emails from within the Facebook company, three of them about maximizing revenue by exchanging data, and written by the founder Mark Zuckerberg himself9 in October and November 2012. The emails were working out a policy of raising revenue by sharing personal profiles of Facebook users with certain companies in return for receiving data from their users, thus increasing the value of the Facebook network.10 Facebook allowed (paragraph 84) access to profiles to 5,200 ‘apps’, including Netflix, AirBnB, and the taxi app Lyft, and the price for access in Autumn 2013 (paragraph 100) was US$250,000 a year, or ‘equivalent contributions’.11 In addition, access to Facebook users’ profiles was allowed (paragraph 27), in return for exchange of information, to such major internet companies as Microsoft, Amazon, and Spotify. On the other hand, apps or networks that were seen as unwanted competitors, such as that of the company Six4Three, claimed to have been frozen out from access to personal profiles, so that they went bankrupt. It was from the court case brought against Facebook by Six4Three that the same House of Commons committee in the United Kingdom obtained some of the documents outlining Facebook’s strategy. The Final UK Report of 2019 also spoke of earlier confrontations between the Federal Trade commission in the United States and Facebook about the exchange of personal profiles in return for equivalent contributions.12

It will emerge later in connection with propaganda for swinging elections that another technique was used with Facebook’s knowledge by Christopher Wylie of Cambridge Analytica, who confessed to using an internet application that could not only harvest the personal data of Facebook users, but also enhance it many times over by harvesting the data of Facebook ‘friends’ of any user, to create personality profiles of that user. Facebook thus knew that somebody was creating personality profiles from their data, and asked him only for assurance that it was for academic purposes. Their subsequent objection to him was that they did not know that he was selling the profiles commercially.

Personal profiles can also be compiled from other sources. One source, used by diverse parties, is the tracking devices called web bugs, which had been installed long before Facebook, even in the 1990s, in websites and emails in order to track user activity.13 Web bugs can collect our personal data if we insouciantly click on them and can then return advertising messages to us. Facebook also collects data and profiles from unregulated data-broking companies.14 Data brokers are companies that buy up data, not always accurate, from a large range of sources and sell it to people who want information about you.15 The personal profiles based on these mixed sources can be supplemented by inferences from the personal data so gained.

3.3. Jeopardizing the Democratic Vote

One problem about trading in profiles with advertisers is that the advertisers are not only the commercial advertisers whom the name might suggest. They can include propagandists who want to swing elections without voters knowing what has happened. The information contained in personal profiles is unprecedently rich, and propagandists can use differentiated disinformation targeted to different voters to play on individual susceptibilities ascertained from the profiles. The facilitation of targeted propaganda has been carried out not only by Facebook but by a number of social media companies, and later I shall mention Twitter, also founded in 2006.

Another result of targeting different content to different recipients on the basis of different profiles is that people are kept in separate echo chambers, as they have been called, hearing what echoes their own opinions, rather than learning the truth. Truth is a casualty, and this matters particularly when the content is political.

When personal profiles based on free speech are used to target voters, the practice can make a mockery of the democratic vote. One reason why the practice is so damaging is that democracy depends on the readiness of voters who lose to accept that more of their fellow citizens have freely chosen to vote the other way. If their fellow citizens’ vote has not been free, but manipulated, where is the basis for accepting the result? What has happened in this case is that profiles based on our free speech have been used to nullify a particularly important act of free speech, one’s vote. It is significant that one’s vote is called one’s ‘voice’ in Russian.

3.4. Better Methodologies for Funding Social Media

There are other social media that do not seek record-breaking profits by trading in personal profiles. They need to be encouraged. Many of them may use an earlier and better method of funding social media by subscription from users. And this would be better still if subscriptions were varied according to ability to pay in different countries or parts of a country. But there are other acceptable methods of funding too. DuckDuckGo does not use your personal data, when you search for information. It allows advertisers to promote items connected not with your personal data, but with the search term you used. And if your search results in a sale from Amazon or eBay, it also gains a commission from those sellers.

But these more acceptable methods of funding have regrettably been bypassed by those media which make their huge profits instead by trading in personal profiles. As a result, I think that many users do not know why the latter services are free of charge to them. It is important that the public should know the method used. The case for funding by subscription has been impressively made by others. In 2010 John Lanchester pointed, as one alternative model, to the subscription system of Spotify, which is able to charge subscriptions for online music, because the range of music offered was so enormous,16 as is true also of the range of posts and advertisements on Facebook. Tim Berners-Lee, the founder of the World Wide Web, was still suggesting in 201717 that social media on the internet might avoid depending on advertisers for their costs, if they depended instead on subscriptions and micropayments from users. I shall come later to some evidence that younger users are tired of seeing so many political advertisements, which might suggest that they would welcome a return to a different funding method.

An admirable alternative method of funding recently on the rise is donation from users,18 but it depends on a high level of trust on the part of users. The Guardian newspaper, at the time of creating its online edition, started requesting donations in 2016 and had soon raised 600,000 voluntary payments, raising tens of millions of UK pounds each year. It also crowdfunded its 2018 reporting of school shootings in the United States. Although most donations came from online readers in the United States, and only 1% donate to news organizations in the United Kingdom, 22% of a UK sample said they might be willing to donate to a news organization in the future, if they felt it could not cover costs in other ways. In other polls across different countries, almost one in five of those not already paying said that they were likely to do so in the next twelve months. Voluntary donation has a social advantage over graded subscription, in that the voluntariness of the donation avoids a system in which quality news reaches only those who can afford it.

When in 2014 Facebook bought up the company WhatsApp, the latter company at that time respected the privacy of users’ data, by funding itself not through selling personal data to advertisers, but through a very modest user subscription of 99 US cents per year—less than one US dollar. Facebook, however is reported to have bought up WhatsApp to gain the lucrative personal data on its users, without initially charging for its use at all, and to have pooled the data of the two companies.19 The data explicitly mentioned here were data on the behaviour of users. In May 2017, the European Union fined Facebook US$122 million for ‘misleading’ statements about the takeover of WhatsApp.20 Facebook’s founder Mark Zuckerberg is also alleged21 to have assured the founders of WhatsApp that he would not share their users’ data with other applications, and to have told the European Union, which approved the merger, that he had no way of matching the two sets of users. But it is reported22 that when Facebook found a way, it connected the two sets of users and sold to advertisers the profiles of WhatsApp users. Other private search engines which to different degrees protect our searches from being tracked, besides DuckDuck Go, include Start page and Search Encrypt.

It is a mistaken idea that the collection of personal data is something good in itself.23 But on the other hand, not all collection of personal data is illegitimate. I myself would have been interested to know whether the books in a series I started were catering, as intended, for non-specialists as well as specialists, and it could have helped me to cater better for non-specialists if I had known who was buying the books. I have no personal objection to Amazon recording the history of books I have bought online from them, in order to tell me of other books I might like, so long as they are not selling the data to others.

3.5. How Much is Revealed to Users About the Construction of Their Profiles?

It already seems somewhat surprising that Facebook did not ask its users if it might trade in their personal data. Of course, many users might have agreed to the trading, at least before they knew how their personal data would be re-used, because they were getting a very great benefit, free access to conversation across the world on the new social media. But as they were not asked, many would have been aware only of the benefit. I believe that only a minority of users know what makes it possible for their use of social media to be free of charge to them. I think the others would be well advised to read Facebook’s own Data Policy24, which succinctly answers such questions as, ‘What kinds of information do we collect?’ and ‘How do we use this information?’ To some readers it may seem like an astonishing confession what kind of private information is collected and how it is used. Other readers will not be surprised at all, but many may well begin to feel anxious. Given the slow development of privacy law in general in the United Kingdom and the United States, as described in the appendix to this chapter, it may be less surprising that, even with recent reforms, social media have not yet progressed very far with the protection of privacy.

Facebook users are allowed to see what has been retained from the personal data entered by themselves, but until recently not any inferences made from the data to create a profile of them.25 Nor are users allowed to see the algorithms used to select the different messages to be shown to different profiles.26 However, recently, in response to complaints about privacy violation, Facebook has introduced two privacy mechanisms, as described in at least two papers of 2018.27 One mechanism is a button asking with reference to an advertisement received by a user, ‘Why am I seeing this?’ Another is an attribute, or list of attributes, inferred by Facebook to belong to a given user, with some explanation of the inference. The median number of attributes inferred by Facebook in the tests run by one study was 310. But both of Facebook’s innovations have been judged by the articles in question to be of distinctly limited value. It is said that Facebook has provided to advertisers a choice of 200,000 attributes they might want to target in their advertisements, and that advertisers have been known to choose up to 105 attributes at a time for targeting.28 But despite these numbers, as regards the ‘Why am I seeing this?’ button, Facebook does not list more than one attribute to explain why a given advertisement is being seen. The attribute chosen tends to be one widespread among users, so that more intrusive attributes, such as family and relationships, including ‘open relationships’, are not so likely to be revealed.29 Facebook does, on the other hand, provide an ‘Ad preference page’ on which it lists all the attributes it has inferred about a user. These include especially the user’s interests, which may have been inferred from the user’s expression of ‘likes’, interest shown by the user’s investigating particular advertisements or advertiser web pages, or by downloading of particular ‘apps’ (applications). Also listed is behavioural and demographic information about the user. It is not, however, specified what page was ‘liked’ or what advertisement investigated. So the explanation of attributes inferred is rather vague.30

Besides targeting certain attributes, advertisers since 2012 have been allowed to target individuals uniquely identified by their email addresses, phone numbers, names, and zip (or postal) codes.31 But it is not revealed to the user which of these identifying features has been used.32

When Facebook draws personal data from data brokers, using in the United States the four firms Epsilon, DLX, Experian, and Acxiom, it does not specify any inferred attributes.33

One extra transparency, however, is that in the ‘newsfeed’ which Facebook feeds to its different users, it does distinguish advertisements by marking them as ‘sponsored’.34

I believe that at least with profiles such as can be used for political purposes, the law should require users to be allowed to see the inferences made about them and the various resulting profiles, and it should be made clear to all users that such data and inferences are being used to make profiles of them and for what purposes.

I also believe it should be made easy for suitable national watchdogs, such as the UK’s Information Commissioner’s Office and Electoral Commission, to see who are purchasing advertisements for targeting personal profiles for political purposes, and the advertisements or propaganda should carry information on who is sponsoring them.

On 2 August 2019, Jim Waterson in The Guardian35 alleged that this was evaded in propaganda presented on Facebook by Lynton Crosby’s Australian lobbying firm, CTF Partners. According to some of their past and present employees, along with internal documents, the firm was alleged to work initially by creating a Facebook page purporting to be an independent news source, but containing what was called disinformation on behalf of its paying customers. The customers were said to include coal and tobacco companies, opponents of cyclists, political advocates of an extreme form of British exit (‘Brexit’) from the European Union, and one side in a war with a strategy of killing civilians. According to this account, the Facebook page was given names such as ‘Middle East Diplomat’ to suggest impartiality, or ‘Make Greens Honest’ to query their reception of subsidies for ecological practice. It could then present what looked like a grassroots movement of support, which had in fact been coordinated by employees of CTF partners. Facebook was further alleged to waive its protection against ‘coordinated inauthentic behaviour’, if the coordination was made under the name of one person who could be called a ‘business manager’. Some messages of support reportedly came in from personal email accounts, others from encrypted email accounts to avoid being traced, some bearing only initials, not names. The names of some CTF writers were reported to be known to Facebook, but not passed to the public. According to Waterson’s report, the resulting propaganda was then targeted at millions of people, using Facebook’s targeting tools, including the personal profiles of supporters and Facebook’s look-alike groups, mentioned earlier.

3.6. The Need to Sell Advertising Space Within Sensational or Extremist Webpages Prioritizes Extremist Politicians, Glamorizes Violence

A different kind of problem, also serious, comes from social media selling advertising space to advertisers and placing their advertisements within sensational or extremist content, which is more widely read, so that the media can charge advertisers more. Sensational content can be supplied on extremist websites hosted by the media. One example supplied by Private Eye36 concerned advertisements placed by Google, not Facebook, on extremist websites which in some cases supported causes opposite to those of the companies who were advertising. The extremist sites were allowed by Google to gain income when readers visited the advertisements they hosted.

Sensation can be produced by messages of hate, intimidation, indecency, descriptions of self-harm and suicide, some of which have further suicidal consequences, or by depictions of scenes of terrorist murders which incite further terrorism. Sensational information may be collected from sources that are themselves putting out false information. One effect that has been noticed in political news on social media during election campaigns is that candidates who looked to the middle ground and sought consensus gained fewer followers than polarizing candidates who were emotionally exciting. If so, the social media, even if unintentionally, have favoured extremist election results.37 Another effect is glamorizing violence and self-harm.

The Private Eye report announced some recent success for a counter-movement, the Stop Funding Fake News Campaign. It informed the advertisers, which included the UK Parliament, of the websites on which their advertisements had been placed, and many withdrew their advertisements, thereby reducing the profitability of the scheme.

3.7. Why it is Difficult for Social Media to Remove Genocidal Content, Appeals to Burn Members of Racial Groups, Scenes of Mass Murder, and Other Extremism

There are genuine difficulties for social media in removing content when it becomes too extremist, even when it tries. This makes the methodology dangerous even when that is not intended. The United Nations accused social media, and Facebook in particular, of playing a significant role in the genocide of the Rohingya people in Myanmar, by hosting without correction the propaganda against those people which facilitated the subsequent genocide.38 Particularly horrifying was the live streaming on Facebook on 15 March 2019, shared by Twitter and Google’s YouTube, of fifty victims, including children, being killed in a New Zealand mosque by a gun-wielding hater of Muslims, who deliberately streamed his own action to the media. What were the problems in taking such content down?

It is often hard to have enough editors of content. When Facebook hosted the propaganda that the United Nations cited as playing a significant role in subsequent genocide against the Rohingya people, it had at first no staff in Myanmar who spoke the language to serve as editors of the propaganda, although it later brought some in. That, at any rate, was reported by the US public broadcast service TV programme Frontline’s The Facebook Dilemma, of 25–26 October 2018. It is in any case hard to have enough editors of content skilled in the languages of different countries, and in Nigeria in 2019 Facebook was said to have only four.39

The use of web robots, instead of people, to remove undesirable content may sometimes seem sensible, because robots can pick out certain undesirable words faster than humans. However, in order to correct a recent campaign by Jew-haters who were asking how to burn Jews, Facebook is said to have brought in more human editors instead.40 But how are enough humans to be employed? In Germany,41 to avoid new German fines of up to 50 million euros (originally £44 million), 500 employees of internet platforms have been enlisted to edit platform content. But can this practice be followed in all countries?

Another problem is that editing out content involves moral understanding and does not lend itself to reliable general rules which can be taught to humans or programmed into web robots. An illustration of the difficulty was Facebook’s temporary removal of the famous image of a naked nine-year-old girl running away in the Vietnam War, her back burnt by napalm, an important illustration of the horror of the Vietnam War. There was nothing sexually indecent about the image, but it was wrongly so treated and removed on that ground.42

Frontline’sThe Facebook Dilemma, of 25–26 October 2018 recorded another problem, the experience of Max Schrems when he asked the European Data Protection Commission in Ireland to remove his personal data. What he found was that the data were stored in so many places that they were automatically retrieved, and reloaded after initial deletion.43 This reloading of data also affected the very slow removal by Facebook, Twitter, and Google’s YouTube of the terrorist’s video of fifty people being killed by his gunfire in a New Zealand mosque on Friday, 15 March 2019. After 24 hours, Facebook, whatever the figures for Twitter and YouTube, had removed only 1.5 million accounts that were showing the video,44 even though the display was an encouragement to like-minded terrorists. This does not sound as if the social media are in control of editing requirements.

3.8. Effect on Public Life and on Mental and Physical Health of a Climate of Personal Abuse Online and Offline

The ease with which personal abuse can be delivered online may have increased personal abuse offline as well. This was illustrated when, upon the announcement of a UK general election in November 2019, many Members of Parliament, especially women, declined to stand for election again, citing personal abuse online and offline. But I should now add to this the effects on mental and physical health, which have been well described by others. Jean Twenge, in her book i-Gen,45 has described the anxiety induced in teenagers of the internet generation by worries about whether their own self-portraits on social media will match the self-portraits of their peers, or whether their peers will bother to answer their messages. More deliberate health hazards are videos encouraging self-harm or suicide.

3.9. Excuses: Freedom of Speech, Bringing People Together, Only a Channel for Speech of Others

We have noticed already one of the defences put forward for the funding methodology, that personal data are not shown to the advertiser. But there are others. Mark Zuckerberg has sometimes defended Facebook’s practices by saying that free speech requires them. I have argued in chapter 2 that legal prohibition of speech should be exceptional, but that not all speech is good. The case made by John Stuart Mill for the value of free speech, I have pointed out in chapter 2, casts doubt on the value of free speech if it is used in a way that interferes with its benefits. In chapter 1, I found similar benefits presupposed by centuries of Mill’s predecessors. I saw the benefits that Mill enumerates as depending on the use of discussion to learn new truths from each other. Our learning the truth, however, is not a central purpose of all social media companies. Search engines can indeed be useful. But if funding depends on promoting advertising or propaganda with too little attention to its source, free speech will privilege most those with deep pockets, and it will not serve the values which Mill was ascribing to free speech of enabling us to learn new insights from each other. According to Sacha Baron Cohen,46 Mark Zuckerberg has also stated one of his main goals as being to ‘uphold as wide a definition of freedom of expression as possible’. This would surely exclude a definition which connected freedom of expression with human benefit. And indeed, according to Baron Cohen, Mark Zuckerberg did not think that Facebook should remove posts denying Hitler’s genocide of 6 million Jews between 1941 and 1945. Mark Zuckerberg has also presented it as a central merit of Facebook that it brings people together. But there are now other services that do that, and it needs to be considered whether the right people are brought together and the right people kept apart. It was mentioned earlier that social media can keep people wrongly apart, dividing them into separate echo chambers on the basis of personal profiles, when they should be together. This is the very opposite of what John Stuart Mill saw as the central benefit of free speech: having people discuss and learn from different viewpoints. But equally, it is not good to put victims together with persecutors or murderers, or propagandists plying disinformation together with the voters they target.

Social media have sometimes supported publication of bad content on the basis of its ability to attract by appeal to Section 230 of the US Communications Decency Act, which says that a platform is not responsible for the content that passes through it.47 But Facebook and many other media are not a mere passage for whatever passes through. Facebook deliberately feeds its users, as the name newsfeed implies, with content, sensational content, and it is said to be willing, in return for payment, to give higher prominence to an item. If so, it cannot disclaim responsibility for the content. Google also arranges content in an order. This is not to deny that for the right purposes an order is desirable.

3.10. The Widespread Use of Social Media as a Source of News Versus Better Forms of Public Participation in Online Newspaper Content

Given the difficulty of basing reliable news on content designed to attract advertising, it is alarming to read a report from the Pew Center that 62% of US adults get at least some of their news from social media and of these, 64% from just one, most commonly Facebook.48 More recently, it has been claimed that in 26 countries more than half the population in 2016 were using social media as a source of news, and for more than a quarter of the young in those countries it was the main source of news.49

In a much better model, the public was given a very different participatory role by Alan Rusbridger, as described in his inspiring account of creating a version of the Guardian newspaper online. Rusbridger agreed with the ideals of journalism as a public service. But he nonetheless thought of that service as compatible with a new involvement of the public. He was not looking for what attracted different members of the public with a view to maximizing profit. Instead, he included selected responses of readers at least on all opinion pieces online.50 He envisaged using Guardian online readers to offer travel tips, Muslim residents to comment on Islamic terrorist attacks, readers from other countries to provide perspective when those countries were discussed, possibly including audience reactions to theatre, as well as the opinions of professional theatre critics.51 Exposés of alleged events could be assisted by readers from all over the world acting as witnesses with direct local knowledge of them.52 Moreover, the general public could swiftly return photographic evidence, confirmatory or otherwise, about alleged events by such apps as Instagram or Snapchat, or by audio or video recordings.53 Rusbridger did acknowledge, however, the problem of abusive, unreliable, or fake contributions. Moderators were not numerous enough to remove all bad reader content, even if the readership might itself help to draw attention to bad content.54

3.11. The Tradition of Citizen Journalists

Rusbridger mentioned, but was not keen to use, the term ‘citizen journalists’, although a practice which might at a stretch be so described goes back, I believe, to the English civil wars of the 1640s. That citizen movement was made possible by the new invention of home printing presses and by women, especially wives, distributing the revolutionaries’ pamphlets to thousands, as I have described elsewhere.55 For the modern use of the terminology, I am grateful to Jane Potter for introducing me to contemporary discussions.56 The former English revolutionaries were not invited by any editors to publish their pamphlets, but the modern terminology can be applied to non-professional journalists, equally whether they respond to open forums online, or initiate their own content online without prompting.

It can be very important if non-professionals use online facilities to reveal atrocities that governments want to hide, whether by reports, by photography, or by sound recording. Professional journalists cannot be everywhere, but if alerted by non-professionals on the spot, they may be able to reach the right place, in order to make a fuller assessment.

3.12. The Ineffectiveness of Company Fines Against Monopoly and Maximized Profits

The monopoly power of the biggest social media is increased by what further organizations they own or work with. Facebook owns WhatsApp and Instagram, Google owns YouTube. There are laws against monopoly, because it suppresses innovative competition. Fines have been imposed, not only for monopoly, but for a variety of the practices discussed. But, once achieved, monopoly, like other methods of maximizing profit, has the further effect of making it affordable to contest or pay fines and hence to continue with unsatisfactory practices.

The European Union in June 2017 imposed a (subsequently contested) fine of 2.4 billion euros on Google for exercising its monopoly.57 The European Union’s Competition Commissioner, Margrethe Vestager, announced on 18 July 2018 the imposition of a (subsequently contested) monopoly fine on Google of 4.34 billion euros for pressuring manufacturers to prioritize the Google android phone system over those of any other companies.58 In May 2017, the European Union fined Facebook US$122 million for ‘misleading’ statements about Facebook’s takeover of WhatsApp.59 France has also levied a tax on digital monopolies,60 and in the United Kingdom a former leader of the Labour Party Opposition suggested that the country should levy a monopoly tax on tech firms that stifle competition.61

3.13. Swinging Votes by Using Personal Profiles to Target Voters with Disinformation in Two 2016 Voting Campaigns

3.13.1. The 2016 British referendum campaign on whether Britain should exit from the European Union (‘Brexit’)

A major contribution to the investigation of the UK referendum campaign on ‘Brexit’ in 2016 was Carole Cadwalldr’s publication on 18 March 2018, in The Observer, re-published online by The Guardian. This recorded the confessions of a collaborator, turned whistle-blower, Christopher Wylie, about his own part in targeting voters in the UK referendum campaign about whether Britain should exit from the European Union (‘Brexit’). He was mentioned earlier as creating from Facebook’s personal data, and with its knowledge, personality profiles of users, expanded by the data of the users’ Facebook ‘friends’. Wylie now further confessed62 he had taken part in founding (abroad for safety) a company, Aggregate IQ (AIQ), to target voters on the internet. AIQ was alleged to have exceeded the maximum spending permitted in voting campaigns by having smaller amounts channelled through separate, but coordinated, intermediaries. Wylie said that AIQ managed Cambridge Analytica’s technology platform and did the actual targeting of voters on the basis of Cambridge Analytica’s data. The man regarded as the chief strategist of Vote Leave, Dominic Cummings, subsequently principal adviser to the British Prime Minister from late 2019, was described as saying, ‘Without a doubt, the Vote Leave campaign owes a great deal of its success to the work of Aggregate IQ. We couldn’t have done it without them’.63

A further allegation about the UK Brexit campaign implicated Russia in funding disguised accounts on Twitter, for paid suppliers of fake news about Brexit and using web robots to multiply the messages. Other internet platforms had not at that time been investigated, but an initial 419 disguised Twitter accounts were identified as coming from Russia, and 45,000 suspect messages about Brexit had come from a number of Twitter accounts created and then removed in the 48 hours just before and just after the Brexit referendum vote.64

The role of Russia in UK voting about Brexit caused further anxiety when on 4 November 2019, the chair of the UK Parliament’s Intelligence and Security Committee, Dominic Grieve, announced that Prime Minister Boris Johnson had delayed publication of Parliament’s official cross-party report on Russian interference in the 2016 referendum on Brexit and in the United Kingdom’s 2017 general election. It had been cleared, Grieve said, by security for release and given by 17 October 2019 to Boris Johnson, who had just been elevated by his party to the post of prime minister. But Johnson had earlier led the campaign for Brexit before the 2016 referendum with the erroneous claim painted on his battle bus that the United Kingdom had to pay the European Union £350 million per week, which could instead be recouped for the National Health Service. He now delayed publication of the Russian interference report, and on 29 October gained further delay by securing agreement to holding a general election, with a view to confirming his position and policy on Brexit, without voters having seen the report.65 The delay caused further suspicion and sparked a lawsuit from the Bureau of Investigative Journalism.66 But he won the election, and it remains to be seen when the report will be published.

The UK Information Commissioner, in one of her reports on 11 July 2018, Democracy Disrupted, at section 3, explained why her investigation focused not only on social media companies, but also on the political parties. It was because it was the political parties that in the United Kingdom commissioned social media for advertising to voters.

3.13.2. The 2016 US presidential election campaign

In the 2016 US presidential election campaign of Donald Trump against his rival Hillary Clinton,67 one Facebook advertisement, targeted on voters revealed to have strongly Christian views, said ‘Press ‘Like’ to help Jesus win’.68 It showed a white-coloured Jesus Christ supporting Trump opposite the Devil, coloured brown, supporting his rival for the presidency, Hilary Clinton.69 Voters discovered to be African American and their supporters were targeted with fake news claiming that Hilary Clinton’s description, twenty years earlier, of young members of drug gangs as super-predators, was directed against African Americans.70 It was further falsely claimed that she was receiving money from their enemies, the Ku Klux Klan, a US organization known for murdering African Americans.71 Another fake slogan, ‘The Pope endorses Trump’, finished up in Facebook’s newsfeed, and it is said72 that 64% of Americans believed it.

It has been said73 that in May 2018 Facebook admitted that the firm Cambridge Analytica had accessed 87 million files of data, predominantly from their US users, but including the data of 1 million users in the United Kingdom. Further, according to this account, it had allowed access to users’ data to at least 200 apps. And it was said also to be sharing users’ data with Apple, Microsoft, Amazon, and nearly 60 other internet device makers, enabling them to download personal data, even when users had denied Facebook permission to share this information with third parties. The data explicitly mentioned here were data on the behaviour of users, and it was mentioned that data from tracking the movements and location of people can also be traded. Facebook and Google were said also to have embedded their advisers in the 2016 presidential election campaign team of Trump, a proposal which Hillary Clinton’s rival presidential campaign declined.74

The whistleblowing of Wylie, mentioned earlier, on 18 March 2018 proved a new watershed, and the head of Facebook, Mark Zuckerberg, a US citizen, was called, and agreed, to testify personally before the US Congress about the estimated 87 million US citizens whose personal data on Facebook were acquired by Cambridge Analytica for purposes of interfering in the US 2016 presidential election campaign.75 He testified for nearly five hours on 11 April 2018 before the Senate’s Commerce and Judiciary Committees,76 and the next day for four hours before the Energy and Commerce Committees of the House of Representatives. The House asked about the personal data not of 87 million, as before, but of more than a billion individuals having been extracted by the abuse of phone or email look-up features, and about the ability to acquire personal data about an individual from an individual’s friends on Facebook, even if that individual did not use Facebook.77

In the week starting 16 December 2018, new reports to the US Senate Intelligence Committee were announced78 about violations of privacy not previously acknowledged to the Senate. They spoke of the extent of help given by Facebook and other social media to alleged Russian interference with the 2016 US presidential election, and the extent to which Facebook and others had failed to acknowledge this help. Although Russia was said to have used every major social media platform, Facebook was reported to be the most effective at targeting US conservatives and African Americans. It was said that 99% of all uptake on its targeting, in such forms as expressing ‘likes’ (39 million of them), or implementing ‘shares’ (31 million) to copy the posts to others, came from twenty Facebook ‘pages’ controlled from Russia, with names misleadingly implying support for America and for African Americans. Despite the major role of Facebook, its ever-growing subsidiary Instagram was judged in the reports to have gained more impact or ‘engagement’ and to have contained more nefarious content.

The subsequent reports to the Senate Intelligence Committee claimed that Facebook had revealed to the Senate by April 2018 only some of the Russian posts and accounts, while Twitter and Google submitted their information to the reporters in a form very difficult to analyse. This led the senior Democrat on the US Senate Intelligence Committee to say that new laws were needed to tackle a crisis around social media.

3.14. The European Union’s Development of Privacy Law for the Internet and Its Effect on the United Kingdom and Elsewhere

Although Federal Germany had an early Data Protection Act in 1977, influenced by a 1970 data protection statute in the German province of Hesse,79 it is the European Union that has recently led the way in developing privacy law in Europe in relation to personal data on the internet. Its 1995 Data Protection directive already led in the United Kingdom to the UK’s 1998 Data Protection Act.

In 2014, the European Court of Justice, to which at that time the UK was subject, accepted that some earlier data-retention regulations violated certain principles of privacy in the European Charter of Fundamental Human Rights, sections 7 and 8, and new legislation was required of the United Kingdom, which it passed that year. Earlier regulations had not sufficiently required, for example, that retained data be connected to a person who might throw light on crime, or could serve the purposes of protecting public security, that there should be rules about who might be allowed to investigate the data and under what procedures, and objective justification for the duration of data retention.80

The European Union had already been questioning the privacy rules in the United Kingdom surrounding government retention of the personal data of citizens for security purposes. In 2013, it was revealed by Edward Snowden that in the United States the National Security Agency (NSA) was collecting the phone records of millions of unsuspecting Americans on the basis of secret court orders, and the corresponding British organization (GCHQ, or Government Communications Headquarters) was doing the same with the knowledge of the British Government. In response to a legal challenge initially brought by two British members of Parliament, the European Union’s highest court ruled in December 2016 that ‘general and indiscriminate retention’ of emails and electronic communications by governments was illegal.81

The UK’s conformity, however, was possibly compromised when in November 2016 it approved a new Investigatory Powers Act, requiring businesses inside and outside the UK to retain personal data on their customers. It required internet providers to retain for twelve months a record of all websites visited by their users, and phone companies to record information on all calls, and make them accessible to various government agencies, police, and security services. The agencies were given new rights to hack computers and phones, and the cell phones and web records of journalists could, with a judge’s agreement, also be inspected. It was laid down that UK data can be accessed also by US security services. But as of 9 September 2017, this Act was reported to have itself been referred to the European Court of Justice to consider its compatibility with European law.82

The European Union’s new General Data Protection Regulation came into force from 25 May 2018 for all countries in the Union, still then including the United Kingdom.83 It requires processers who process personal data of residents of the Union, on pain of fines of up to, and in some cases over, 20 million euros, to notify specified controllers about breaches of personal rights within 72 hours of finding them. Internet users may obtain from controllers electronic copies of any data held on them, and confirmation of where and for what purpose it is held. They may ask, with some restrictions, for data to be erased and processing halted,84 although the implementation of the provision for erasure appears still to have problems, judging from the experience of Max Schrems, cited previously, whose deletions were immediately replaced. The remedy is in any case limited insofar as the data may already have been copied and used many times before action could be taken. Separate provision is made for personal data on suspected criminals or terrorists to continue being collected and transferred by competent authorities, and this is presupposed in a Directive on Protecting Personal Data for the Purpose of Criminal Law Enforcement, although stronger rules are proposed for protecting the privacy of suspects.

The United Kingdom in the same year, 2018, complied as a member of the European Union, by introducing a new UK Data Protection Act 2018. And similar provisions for data protection may spread further. Canada’s corresponding PIPEDA provisions have been deemed adequately compliant with Europe’s, but there are proposals for revision to make them fully compliant, adding, for example, the right to having personal data erased.85 Japan also has an act for the protection of information accepted as adequate by the European Union.86

I have had a number of occasions to cite the legal principles of the European Union and the verdicts of its courts as the most helpful for the problems of free speech under discussion. The many European regulations have caused irritation to the UK government and to many UK citizens. But now, from 2020, the country has departed from the jurisdiction of Europe, and UK citizens risk losing some very important protections in the area of privacy and other rights. Ultimately decisions should not be left to the sole discretion of companies that profit from providing a platform, nor to purely political interests.

Although in March 2017, the founder of the World Wide Web, Tim Berners-Lee, opposed European Union policing, preferring it to be left to the internet companies,87 by March 2018, after numerous revelations, he called for regulation, legal if necessary, because of the concentration of power locked in to a few platforms, including Facebook, Google and Twitter, and their buying up of other companies.88

3.15. Response in the United States to European Data Protection Law

In the United States, companies will have to deal with citizens of the European Union in accordance with Europe’s law. But in addition, a paper of 202089 finds that some of the individual states of the United States are interested in the fair processing of data, even though the federal government is not taking it up. The State of California was the first to pass a law expanding consumer privacy rights in 2018.90 Since then, the paper claims, fourteen more states have introduced, or passed, data protection bills (p. 28), although it warns that in the United States privacy legislation never has the weight of freedom of expression, which is required per an amendment to the US Constitution, whereas privacy can be traded against other interests (p. 46). The sector of commerce in the United States would also welcome data protection for a different reason: the European Union will not share data with countries which it does not judge to have adequate data protection. Some companies have sought to get around this by binding themselves strictly with the US government, or with the US Federal Trade Commission, to abide by the European privacy requirements (pp. 24–25). We shall see in the following that Facebook is also said to be losing some of its popularity with users in the United States, because of fears about privacy.

Despite the absence of US federal privacy law judged adequate by the European Union, the paper draws attention (pp. 15–16) to the influence on other countries of a much earlier US report of 1973 by an advisory committee to the Secretary of the US Department of Health, Education and Welfare. This recommended six ‘Fair Information Practices’ (or FIPs) in record-keeping systems, following, and possibly influenced by, the UK’s Younger Report of 1972 on the handling of information by computers. The principles were restated and revised in 1980 in Europe by the Organisation for Economic Cooperation and Development.

3.16. Trust

The United Kingdom has special safeguards on non-digital political advertisements, which before an election are not allowed on radio or TV, except in rationed election broadcasts permitted to the main political parties at election time. This too, however, is currently upset by the availability of political advertisements on the internet, which has accordingly been questioned.91 The British Broadcasting Company (BBC) is tightly controlled in its procedures at all times. It is obliged to seek several times a day the best version of the information it is giving.92 And it is required to represent both sides of a case, where the case is not clear. It is not surprising that in a recent selection of UK news brands, BBC news has the highest level of trust among UK respondents surveyed, for respondents both over and under thirty-five years of age, and the highest level for both left- and centre-leaning respondents, though not for the right-leaning.93

By contrast with the BBC, only 23% say that they trust news on social media.94 It might be thought that this lack of trust is a safeguard. But lack of trust does not imply disbelief. Rather, lack of trust may leave one wondering which is true and harbouring suspicions equally of the true and the false. That is not a satisfactory situation.

Facebook’s popularity as a source of news, however, as opposed to its trust rating, remains far ahead of that of the other social media in the Reuters Institute’s periodic checks between 2014 and 2018. Nonetheless, popularity can change. WhatsApp, which Facebook bought up, and which, like many other apps, allows restricted circles of users, has been gaining ground. Since 2016, it has risen on both news-charts and any-purpose-charts to second place behind Facebook, and is now 20% behind it. This is still well behind, but what is more interesting is the reasons that people give for discussing news on WhatsApp (owned by Facebook) rather than on Facebook itself. They say:95 ‘I use Facebook less, because I don’t want to have a close contact to many of my ‘friends’ there. These friends on Facebook are not important to me any more. With my inner circle of friends I communicate via WhatsApp’. ‘Even though you may disagree with your friend on WhatsApp, friends are able to keep that good level of respect, everybody shares their opinion, and anyone who disagrees can joke about it. It’s a lighter mood to debate news with friends on WhatsApp than on Facebook’. ‘Somehow WhatsApp seems a lot more private, . . . whereas in Facebook for some reason it just feels like it’s public. Even if you’re in Messenger’ (Facebook Messenger is Facebook’s own alternative messaging app).

Local Facebook groups are said to have been successful in the election of 2017, so long as local issues remained prominent. But by 15 November 2019, it was reported that younger voters were leaving the group because of extreme views, bullying, and toxicity, believed to be coming in from outside the local area, and preferred Twitter.96 The report also stated that younger voters were abandoning Facebook often because they were put off by the number of political advertisements.

Facebook is said in a paper of 2019 by John Gramlich97 to be losing its popularity with some users in the United States because of fears about privacy. He claims that 42% of Americans have taken a break from checking their account for several weeks or more, and 26% have deleted the app from their phone in the past year (roughly 2018).

3.17. Facebook’s Decision-Making Processes in the TV Programme The Facebook Dilemma

On 25–26 October 2018, a new perspective was provided on Facebook’s policy-making by the two-part, 100-minute television programme already cited, The Facebook Dilemma, which was created by Frontline, an organization funded by charities, many of them devoted to quality journalism. The programme was shown in the United States on Public Service Broadcasting. It was directed by James Jacoby, and it interviewed Facebook executives, including the director, Mark Zuckerberg, as well as former executives who had left, and people who had asked Facebook for particular remedies. It was also briefly reviewed by Sue Halpern, also cited previously, in the New York Review of Books, ‘Apologise later’ (New York Review of Books 66.1, 17 January–6 February 2019). That title was taken from a TV shot of Mark Zukerberg saying, ‘It’s more useful, like, to make things happen and then apologise later’.

There seemed to be a pattern of people alerting Facebook to its being used for wrongdoing, and Facebook doing nothing about it. The programme’s interpretation was that the profit motive accounted for reluctance to reduce the use of Facebook, whoever the user.

Among examples offered was the apparent non-compliance with a settlement concerning privacy with the US Federal Trade Commission.98 The Defence Department organization DARPA also became concerned about national security implications. But Facebook was said not to have investigated further when it was used by Russian sources for discrediting the Ukrainian government, at the time when it feared a possible Russian invasion of the Ukraine.99

As regards the genocide mentioned earlier against Rohingya Muslims in Myanmar, according to the programme, Facebook had received warnings for years from David Madden that it was being used to denigrate the Muslim population in the eyes of the Buddhist majority, for example with caricaturing cartoons and descriptions of them as rapists and terrorists. Despite Madden’s warnings, Facebook did not remove any content, and when the homes of the Rohingya Muslims were burnt, many killed, and 150,000 displaced, the United Nations, as already mentioned, said that Facebook had played a significant role in genocide. Sue Halpern’s review of the TV programme mentioned Facebook as also being used to support the massacre of Tamils in Sri Lanka.100

In Egypt, the programme described Facebook as being used to support the democratic revolution which ousted the ruler Mubarak in 2011, with a young Egyptian Google executive, Wael Ghonim, playing a prominent role. But when the counter-revolution took place and restored a different strong man, it equally used Facebook for its victory, and denigrated Wael Ghonim as an Israeli spy. Facebook profited whichever party made use of it.

In the Philippines, the programme reported, President Duterte had a critic of his war against drugs, with extra-judicial killings, Maria Ressa, trolled with hate mail on Facebook through 26 accounts with up to 90 posts an hour, one calling for her death by repeated rape. But Facebook did not, at her request, take down any accounts or intervene, even though it employed her as a fact-checker.101

Frontline’s programme gave further indications of why Facebook was unlikely to rectify misuses of the sort described, even when it could. Everyone in the company accepted that all decisions would be made by the founder, Mark Zuckerberg, who held the majority of shareholder votes. The advertising model of profitability was revamped in 2008 after consultations by the Chief Operating Officer Sheryl Sandberg. Mark Zuckerberg also continued consulting some colleagues about how best to increase revenue further, as seen in his leaked emails of 2012, mentioned earlier as known to a Parliamentary committee. But as sole decision-maker, he would not presumably have had the salutary constraints of having to seek a consensus or address an alternative viewpoint on revenue. He also did not have to respond to any entreaties. It was a long time since Harvard had been able to make him to take a website down.

It is true that he answered very confidently questions put to him by non-experts when he was called before Congress, while the subject was new to them.102 But he did not normally have to answer experts like Kara Swisher, the woman expert on privacy rights on Frontline’s programme. She courteously asked him to explain some of his controversial policies. When that happened, the session was interrupted by his feeling unwell. He said he had had flu, although her subsequent comment was that he seemed to be having a panic attack. Either or both could be true, but what struck me was something different, that he was not used to speaking to an expert courteously asking him to explain to a large audience why he was doing something. Without the ability to explain openly in reply to salutary, but courteous, questions, and the regular practice of this, it does not seem likely that such policies can be properly re-thought. Even the man appointed as head of Privacy, Sandy Parakilas, was shown in the programme as explaining that he left in 2012, because he found that the company had no interest in users’ privacy.

To mention one more thing that the programme showed, company apologists were seen all giving similar excuses, as if they had been rehearsed, for the alleged misuses that the programme presented. These problems, it was said, cannot be solved, only contained. The bad can only be minimized. This is no doubt true for some contexts. But it is an inadequate defence for playing a significant role in genocide, or for lending support to major massacres, or for jeopardizing the validity of the democratic electoral system. It is not sufficient to say of such effects that one can only minimize the occurrences.

3.18. Other Contexts of Decision-Making

The access to alternative points of view in decision-making, which Mill thought so important a benefit of free speech, seems also to be curtailed in the Facebook campus at Menlo Park in the San Francisco area. Visitors are not allowed in, unless accompanied the whole time by a friend who works there, and the main workforce is expected to remain on the campus where they have their residence, their transport round campus, a big choice of eating places, and every facility they are expected to want. Indeed, an enthusiastic visitor, ‘Heather’, accompanied by a friend in 2018 or earlier, described the campus as ‘the happiest place in Tech’.103 But the task set to the workforce, unauthorised capture of electronic data, or ‘hacking’, was reinforced throughout the site by such names as ‘Hacker Way’, ‘Hacker Square’, ‘Hacker Company’, by stonework spelling out the word ‘Hack’, and in the month of her visit, October had been renamed ‘Hacktober’. Of course, hacking is sometimes desirable. We want governments to hack terrorist communications, and we may want others to discover by hacking whether governments or companies are illegitimately hacking our innocent communications without due reason. But the unqualified celebration of hacking might well have deterred members of the Facebook workforce from making proposals on the ethics of hacking. In fact, however, it was reported on 7 November 2019104 that in late October 2019, hundreds of Facebook employees wrote to Mark Zuckerberg, asking for changes to how the company handled political ads, including limits to the targeting of very small groups.

In this last case, it may turn out that communal participation will have made a difference to final decisions, but the participation does not appear to have been invited.

The lack of communal participation in decisions may have played a role in another context when Mark Zuckerberg did not reply personally to invitations to attend the UK House of Commons Digital, Media and Sport Committee’s oral evidence sessions, although that committee did bring together an International Grand Committee from nine other legislatures across the world. Mark Zuckerberg sent representatives to the committee, but it was commented in that committee’s Final Report of 14 February 2019, section 30, that the Facebook representatives had not been properly briefed on crucial issues, and did not answer the questions, nor send the answers they had promised subsequently. The committee reported that it believed the evasions deliberate. But it may have been that Facebook deliberately left its representatives out of the picture. An engineer representing Facebook before the committee decently admitted that he felt ashamed when hearing of such things as Facebook’s refusal to remove posts stirring religious tensions in Sri Lanka.105 Another representative, when asked why he was selected to represent Facebook, replied that he had merely volunteered.

3.19. Remedy 1: Educating Children in Reading Social Media

There is a positive kind of remedy already in place in a number of countries:106 the education of children at an early age in how to read social media. Finland is a leading country, because it has had since 2014 to combat fake news from its neighbour, Russia. Finland was placed easily first among 35 European countries in an annual index measuring resistance to fake news. In the Corruption Perceptions Index, 2012–2018, published by Transparency International, Britain came 11th out of 180 countries. But the 2018 Report of the Parliamentary Commission on Fake News and the Teaching of Critical Literary Skills found that only 2% of British children had the skills to spot whether a story was real or fake. But British school children who get lessons between ages nine and eleven find the teaching interesting. In teaching programmes based on the UK government’s personal, social, health, and economic (PSHE) education programme, they learn to recognize both fake news107 and targeted news.108 There is now also a fake news game designed pre-emptively to alert people to, and familiarize them with, the techniques used by others for producing fake news.109 It is part of the pleasure that nine- to eleven-year-olds take in their pre-emptive lessons that they too practise the techniques as part of the strategy for learning to resist them.

I doubt, however, if this most valuable educative development could ever protect everyone from fake news and targeting. If not, it is unfortunately necessary to consider also the difficult and less agreeable question of how non-compliant social media might be controlled.

3.20. Remedy 2: Counter-Messaging of Hate and Terrorism Speech Online and Prediction of Concentrations

For hate speech, an organization called Moonshot has invited the interest of hate messagers by advertising online with such notices as ‘Join ISIS’ or ‘Bomb manuals’ and has used trained workers, including former extremists, to offer psychological redirection, including the option of chatting.110 Another organization, HateLab, has measured the times and places towards which online hate and terrorism speech is concentrated, without identifying individual authors of messages, in order to prepare authorities against violence or terrorism.

3.21. Remedy 3: New Legislation on Details and On a General Duty of Care

I have already mentioned some areas in which new legislation may be needed about fuller revelation to users and to appropriate judicial authorities of how personal data are being collected and used. It was argued that Facebook does not as yet reveal enough to users about how their profiles are constructed.

In addition, legislation would be needed to require social media companies, if asked by suitable judicial authorities, to identify advertisers who have paid them for illegal advertisements that target groups matching certain profiles and the individuals to whom they have sent such advertisements. In the United Kingdom, the Information Commissioner’s Office is already using statutory powers to seek such information. But social media companies should be under an obligation to supply it to such bodies.

The buyers of illegal advertisements, as well as the sellers, should be made legally liable, especially in cases to which the UK Information Commissioner drew attention, in which a political party or agent buys from the social media the targeting of deceptive messages on voters, in order to swing an election. In these cases, it is the political parties or agents who initiate the manipulation.

Messages of hate or intimidation sent to victims on social media not by the media themselves, but by agents making use of the media, are not so easy for the media to detect and remove. But legislation can at least require social media to show that they have taken reasonable measures for their detection and removal. This is where a legal duty of care comes in, as described in the Berggruen Institute’s report, Renewing Democracy in the Digital Age.111 Such a law does not attempt to specify unlawful content. Focusing instead on harm, it is easier to implement and harder to evade. The UK government has proposed, and many of its committees have endorsed, a statutory requirement for social media providers to take reasonable steps to prevent people coming to reasonably foreseeable harm from the operation of their services. It also requires the providers to appoint a regulator. The regulator was to be bound to observe people’s rights by the European Convention on Human Rights and was to be paid by a mixture of government funds and levy on the companies.

As regards political interference with voting campaigns, the recommendations of UK watchdogs also need to be given effect. The Information Commission, the watchdog with most powers, set up by Act of Parliament as early as 1998, and sponsored by the House of Commons Digital, Media, Culture and Sport committee, was wise to put pressure on political parties as well as private companies, when protecting electoral procedures, for reasons given earlier. It not only made requirements of political parties, but also arranged to audit their compliance by a named date. Its powers also enabled it to collect substantial records of electoral and other practice by electioneering firms. It can itself issue fines for breaking the law, although at some point it needs to ask the courts of justice to enforce the law.

Another relevant commission, the Electoral Commission, has been starved of powers, and has had to ask Parliament for more. The UK Government needs to address this and bring legislation before Parliament for strengthening it, but so far appears not to have acted.

We saw that the recommendations of the Information Commission’s Investigation Update were affirmed in the Final Report of the UK House of Commons Digital (etc.) Committee, but both await response from the Executive, that is, from the Prime Minister and senior ministers who form the Cabinet, all from the ruling party in Parliament. Until they respond, it will not be known what changes in law the Executive might submit to Parliament. The minister for Digital (etc.) has made some comments, but ministers are often moved from their current posts, so it is still unclear what legislation, if any, can be expected.

In France, by contrast, in preparation for the 2019 elections to the Parliament of the European Union, President Macron proposed the creation of a ‘European Agency for the Protection of Democracies’, which would offer the services of experts to individual member states seeking to protect their elections. He also proposed banning foreign financing of European political parties.

In all these cases, Government has a large role to play, but good proposals will not necessarily turn into law without further support. A central claim of Shoshana Zuboff’s The Age of Surveillance Capitalism is that in some Western countries a campaign of ordinary people is needed to press government into action. There cannot be such a campaign if people do not know the somewhat secretive ways of some social media companies.

3.22. The Need for Enforcement

Legislators also need to consider carefully how to enforce legislation on those trading in personal profiles in ways which have once been made illegal, whether selling or buying targeted advertisements. As regards selling, compliant social media should be positively encouraged. We have seen, on the other hand, that fines, however large, do not deter companies which are themselves large enough to contest or pay the fines. The same would be true of compensation for damages sought in lawsuits. But there is in any case no possible compensation for genocide, or for jeopardizing the democratic electoral system. Recommendations were made in the Online Harms White Paper introduced by the UK government in April 2019, with a view to eventual legislation. In section 6, Enforcement, at 6.5, it was proposed that there should be liability not only of companies, but also personal liability of individual members of senior management in social media for civil fines or even criminal liability. This could make it hard for non-compliant companies to recruit executives. The burdens of personal liability are bound to be felt, in a way that company liability may not be. Individuals are not in the position of companies which can afford to pay or contest fines indefinitely, and companies may find it harder to cover the costs of their executives as well as their own. Individuals are also less likely to be willing to evade the law by moving to countries that have not ratified the legislation, because they would not be able to return with impunity. However, there is more than one solution to this particular problem of companies booking their profits into countries with a low tax rate.112 The White Paper referred to personal liability, already introduced into Financial Services. My attention has also been drawn to personal liability recently introduced into the scandal concerning the alleged concealment of diesel emissions from Volkswagen cars,113 and in the case of top executives of Barclays Bank allegedly concealing a payment from Qatar to investors.114 Even in the United States, the Consumer Data Protection Act introduced to Congress by Senator Ron Wyden seeks to hold executives personally liable for certain lapses in automated decision systems, although this Act is not thought likely to be passed.115

3.23. A Better Way

In a talk I gave, based on this chapter, on 28 October 2019, I said, ‘How much better it would be if the leaders of some social media companies powerful enough to influence others voluntarily initiated a reform of practice themselves’. The next day a rival company, Twitter, announced that it would no longer host political advertisements.116 This sounded at least a welcome concession, albeit modest, assuming Twitter would still host personal tweets from politicians. But the same day, by contrast, Facebook went on to announce that it would continue political advertisements. Twitter elaborated117 that it would ban all electoral candidates, elected officials, and political parties from advertising, but allow some not-for-profit organizations to promote messages about social issues. This at least attempted the difficult task of trying to distinguish between different types of communication, as opposed to repeating a single phrase like ‘free speech’. Twitter’s decision also appeared to be prudent, judging from the report mentioned earlier,118 that younger voters were abandoning Facebook often because they were put off by the number of political advertisements. This may provide support for the prediction made to me eleven days earlier by a younger participant in an academic discussion that some people might prefer paying a subscription to seeing so many political advertisements.

Reforms were announced also by Google, which said that from February 2020, it would limit advertisers’ access to personal data, to stop advertisers associating individual users with such categories as religion, politics, and sexual orientation. By 21 November 2019, Google had worked out a sample of further distinctions. It would ban doctored images and videos, misleading claims about census records, and demonstrably false claims that could undermine trust in elections or the democratic process. Political advertisements that refer to election candidates, political parties, or measures that were the subject of a current ballot would be allowed to target voters only through the use of data about their age, gender, or address, not of more sensitive data. The new restrictions would apply to the UK general election called for December 2019 and to the US presidential election of 2020.

There are, however, other areas in which reform is needed. The Financial Times had an article on 15 November 2019119 about reaction to its discovery that some of the UK’s most popular websites, including Google, were sharing sensitive data such as medical symptoms and diagnoses with companies.

3.24. The Continuing Need to Control Political Parties

Unfortunately, there was confirmation of the UK Information Commissioner’s earlier stress on the need to control the use of social media by political parties. As reported by The Financial Times,120 in the campaign for the UK general election held on 12 December 2019, the currently governing UK party (it is not said whether this was the Prime Minister’s office) was able to get around some of the reforms of Twitter and Google for securing electoral honesty. Google would still be able to prevent the party repeating its earlier electoral trick of doctoring a video, to make it appear that a leading member of the opposition had been unable to answer a certain political question. But at election time, according to the Financial Times report, the governing party had misleadingly rebranded its account on Twitter as an independent fact-checking service. This could enable it to evade Twitter’s ban on political advertisements, and it also put the party’s interest in retaining power ahead of one of our few safeguards against the misuse of social media: our ability to rely on the trustworthiness of fact-checks.

The governing party was also said to have gone on to buy a deceptive web address, www.labourmanifesto.co.uk, in order to present a fake election manifesto implied to be that of the leading opposition party. Moreover, it was said to have used funding to make the fake manifesto (properly labelled by Google as an advertisement) appear automatically as the top search result for any user of Google who sought ‘Labour’, on the day that the Labour Party published its actual election manifesto.

The two hired individuals named as running the governing party’s digital strategy for the UK general election were said to be New Zealanders, so foreign to the UK, and to have already operated, as foreigners in Australia, a strategy which helped to produce an unexpected victory in the last Australian general election. The two New Zealanders would have been working in the UK under another Australian, Isaac Levido, the head of the governing party’s election strategy, and formerly the right-hand man of the Australian election strategist mentioned previously, Lynton Crosby. It looks as if foreign election agents can be hired who are not, under existing law, legally responsible for their actions in the country whose elections they influence.

3.25. Retrospect

Freedom of speech and expression is an essential value. When it needs to be restrained, I have in the first two chapters recommended voluntary self-restraint and voluntary thought about good ways to open ears. The law is difficult to frame and can be difficult to implement. But in this chapter, turning to those social media whose funding methods threaten the basic freedoms of their users, and politicians who exploit this, I think that, not only new education, but also new legislation is necessary to sharpen up the distinction between legitimate and illegitimate practices. There needs to be increased public awareness, to allow for leading executives of social media and their individual supervisors, and also individual politicians, to be held personally liable for violation of the law.

Appendix

Protecting privacy: The slow development of privacy law

In contrast with the European Union’s General Data Protection Regulation, privacy law had hitherto been slow to develop. But the new social media funding based on personal data has made privacy an urgent issue. The right to privacy was recognized in the United States by Samuel Warren and Louis Brandeis in 1890,121 and was treated by them as falling under the right to be let alone, a paraphrase of the Fourth Amendment of the US Constitution: the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures. Some laws protecting privacy are more directly connected with freedom of speech than others, because they are concerned with publicising to others claims about a person’s private life, rather than with intruding on it in a more direct way. In the United States, there is a common law tort of unreasonable disclosure, as well as of unreasonable intrusion. But Robert C. Post has argued that both torts have limited effect.122 Restrictions on publicising can once again run against the free speech basis of First Amendment jurisprudence in the United States. But in particular Post raised doubts about treating as matters of legitimate public concern the private lives of ‘voluntary’ public figures, for example celebrities. Does telling about their private lives contribute to the kind of public debate needed for a democratic nation? The question is even more pressing about the private lives of non-public figures.

About English common law, Stephen Sedley has said123 that it included no law of privacy in 1765 other than the law of trespass, and that there was still no privacy law as such in 1990, but only a law protecting one’s confidential information, which sometimes had to be forced into use as a substitute. But things began to change through European influence, on the basis of the European Convention on Human Rights first passed in 1953, including its Article 8.1 on privacy. This protected private life, family life, home, and correspondence, which later came to include emails. At the European Court of Human Rights, Princess Caroline of Monaco got a ruling in 2004, against paparazzi photographers, that the public had no legitimate interest in her public life, unless it was required by public debate in a democracy. If passed earlier, this might have saved the life of Princess Diana in the United Kingdom, who died when she was chased by paparazzi in 1997. It was also the kind of decision that Robert Post looked for in vain in the US courts, that merely being a public figure was not enough. Thus again, there has been a divergence between the US courts and European courts, which up to 2019 at least included the United Kingdom.
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