
[image: ]


Today’s Health 
Care Issues


Recent Titles in the Across the Aisle Series

Today’s Social Issues: Democrats and Republicans

Timothy W. Kneeland

Today’s Economic Issues: Democrats and Republicans

Nancy S. Lind, Erik T. Rankin, and Gardenia Harris

Today’s Foreign Policy Issues: Democrats and Republicans

Trevor Rubenzer

Today’s Environmental Issues: Democrats and Republicans

Teri J. Walker


Today’s Health 
Care Issues

Democrats and Republicans

ROBERT B. HACKEY AND TODD M. OLSZEWSKI

Across the Aisle

[image: ]


Copyright © 2021 by ABC-CLIO, LLC

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise, except for the inclusion of brief quotations in a review, without prior permission in writing from the publisher.

Library of Congress Cataloging-in-Publication Data

Names: Hackey, Robert B., author. | Olszewski, Todd M., author.

Title: Today’s health care issues : Democrats and Republicans / Robert B. Hackey and Todd M. Olszewski.

Description: Santa Barbara, California : ABC-CLIO, [2021] | Series: Across the aisle | Includes bibliographical references and index.

Identifiers: LCCN 2021000781 (print) | LCCN 2021000782 (ebook) | ISBN 9781440869150 (hardcover) | ISBN 9781440869167 (ebook)

Subjects: LCSH: Medical care—United States. | Medical policy—United States. | Health services administration—United States. | Health—Government policy—United States. | COVID-19 (Disease)—Political aspects—United States.

Classification: LCC RA395.A3 H3314 2021 (print) | LCC RA395.A3 (ebook) | DDC 362.10973—dc23

LC record available at https://lccn.loc.gov/2021000781

LC ebook record available at https://lccn.loc.gov/2021000782

ISBN: 978-1-4408-6915-0 (print)

978-1-4408-6916-7 (ebook)

252423222112345

This book is also available as an eBook.

ABC-CLIO

An Imprint of ABC-CLIO, LLC

ABC-CLIO, LLC

147 Castilian Drive

Santa Barbara, California 93117

www.abc-clio.com

This book is printed on acid-free paper [image: ]

Manufactured in the United States of America


Contents

Introduction

Chronology

Children’s Health Insurance

COVID-19 Pandemic

Guns and Public Health

Health Care: Right or Commodity?

Health Insurance Marketplaces

Immigrant Health Coverage

Individual Health Insurance Mandate

Marijuana

Medicaid Expansion

Medicaid Work Requirements

Medicare Drug Pricing

Physician-Assisted Death

Preexisting Conditions

Short-Term, Limited-Duration Health Insurance

Single-Payer Health Insurance

Vaccine Mandates

Veterans’ Health Care

Women’s Reproductive Health

Index

About the Authors and Contributors


Introduction

Health policy in the United States is at a crossroads. Will policy makers and the public embrace a larger role for government to address the challenges facing the U.S. health care system? Or will key decisions remain in the hands of providers and other private-sector actors? The 2020 presidential election offered Americans a stark choice about the future direction of U.S. health policy, as health policy issues emerged as a key litmus test for both Democrats and Republicans. During the preceding decade, “divisions in both American society and its politics have widened and hardened” (Seib 2019). These divisions are particularly evident in heated debates over abortion, contraception coverage, the individual health insurance mandate, and Medicaid expansion, among others. The parties’ positions on these contested issues, in turn, reflected deep-seated and strongly held beliefs about the proper role of government in American society. While Democrats championed a greater role for government in solving social problems, Republicans prescribed private, market-based policy reforms.

Health policy is not a new battlefield for partisan politics. Democrats and Republicans sparred over national health insurance for most of the 20th century. Current policy debates often evoke a sense of nostalgia: “Democrats talk about public policy as though it were always 1965 and the model of the Great Society welfare state will answer our every concern. And Republicans talk as though it were always 1981 and a repetition of the Reagan Revolution is the cure for what ails us. It is hardly surprising that the public finds the resulting political debates frustrating” (Levin 2017, 15).

President Barack Obama won a historic victory with the passage of the Affordable Care Act (ACA) in 2010, but it came at a high political price. Democrats enacted “Obamacare” without a single Republican vote; ongoing Republican opposition to the ACA led to midterm debacles for Democrats in 2010 and 2014. After regaining control over both houses of Congress in 2014, Republicans worked tirelessly to repeal, replace, or restrict the scope of the ACA. Republican proposals to overturn the ACA sputtered out in 2017, but Republican governors and attorneys general mounted new legal challenges. As James Morone (2014) observed, “There has not been this much conflict over a Congressional act since prohibition.” Democrats and Republicans remain locked in a policy stalemate at the federal level. The ACA survived despite repeated attempts to repeal and replace it by Republicans in Congress (and later by the Trump administration). Nevertheless, Republicans succeeded in weakening the law in 2017 by eliminating penalties for individuals who did not purchase health insurance.

Abortion remains a fiercely contested partisan issue nearly five decades after the U.S. Supreme Court’s landmark decision in Roe v. Wade. The two parties have offered voters diametrically opposing views on this hot-button issue. Donald Trump became the first sitting U.S. president to formally address pro-life supporters when he gave remarks at the annual March for Life in January 2020. All the candidates who sought the 2020 Democratic presidential nomination opposed restrictions on abortion, indicating how pro-life Democrats are now an endangered species (Bailey 2020). Meanwhile, all Republicans in the 2020 House of Representatives held pro-life views, as did all but two Republican senators—thus making pro-choice Republicans an endangered species on the GOP side (Peterson 2019).

Democrats and Republicans continued to wrestle over health policy in a hotly contested electoral environment. Since 2000, both parties have grappled with unstable electoral majorities. Party control of the House, Senate, or White House changed in seven of the nine elections between 2000 and 2016 (Taranto 2018). This trend continued in the 2018 midterm elections when Democrats regained control over the House of Representatives for the first time since 2010. Such intense party competition left control over Congress up for grabs in nearly every election cycle. Under these circumstances, members of the minority party have little incentive to compromise, for victory in the next election could bring a switch in party control and a new governing majority. Consequently, the American political environment has become a “landscape infused with partisanship, polarization, and mutual intolerance. Simmering tensions over politics, economics, and culture have metastasized into an overarching us-versus-them environment” (West 2019, 3).

In such a sharply polarized political environment, the courts emerged as the final arbiter of many controversial health policy questions. In a series of cases beginning in 2012, the U.S. Supreme Court became a pivotal health policy battleground. While the ACA survived two challenges by narrow 5–4 majorities in the cases of NFIB v. Sebelius (2012) and King v. Burwell (2015), the Roberts Court upheld limits on the ACA’s contraception mandate in Burwell v. Hobby Lobby Stores (2014).

The Trump administration recognized the significance of the courts as policy makers immediately after taking the reins of the federal government in January 2017 and quickly joined forces with Senate Republicans in an effort to remake the federal judiciary. By the end of his term in office, Donald Trump had nominated—and the Senate confirmed—more than 220 conservative appointees to the federal bench. The confirmation process became a partisan battleground; most judges (77 percent) nominated by President Trump faced a cloture vote in the U.S. Senate, and nearly half (45 percent) were confirmed over the opposition of 25 percent or more senators (Heritage Foundation 2020). However, the Trump administration’s success in shepherding nominees through the confirmation process shifted the partisan balance on federal appellate courts and cemented a 6–3 majority on the U.S. Supreme Court with the appointments of Justices Amy Coney Barrett, Neil Gorsuch, and Brett Kavanaugh. By February 2020, Republican presidents had appointed more than half (54 percent) of all active federal appellate judges (Wheeler 2020).

Public opinion polls paint a picture of an electorate where parties are ideologically distinct and deeply polarized. A 2019 poll from the New Center (a bipartisan policy institute) found that two-thirds (65 percent) of Republicans identified with the right, while 27 percent identified with the center on a left-right spectrum. In contrast, 42 percent of Democrats identified with the left and an equal number with the center (Galston 2019). As a result, “one major party has a dominant ideology while the other is divided down the middle” (Galston 2019). Rather than a political realignment, the United States appears to be undergoing a “dealignment” as more Americans describe themselves as political independents (42 percent) than identify with either the Democratic (27 percent) or Republican (27 percent) party (Jones 2019).

While the parties remain locked in a fierce battle for control over Congress and the presidency, the states tell a very different story. At the state level, “America has been experiencing a slow-motion realignment, with broad swaths of the country now off-limits to one party or the other” (Greenblatt 2019). The decline in party competition at the state level has broad implications for health policy, for “in most states, either Democrats or Republicans have held power for years and are unlikely to give it up any time soon” (Greenblatt 2019). The U.S. Supreme Court’s decision in the case of NFIB v. Sebelius, in particular, underscored the significance of states in shaping health policy, as the justices allowed states to decide whether or not to expand their Medicaid programs, effectively shifting health policy decision-making from Washington, DC, to state capitals. In the wake of the court’s decision, a majority of states—most with Republican governors or Republican-controlled legislatures—refused to expand their Medicaid programs. As a result, “Democratic and Republican states are moving in opposite directions on health policy, leaving Americans with starkly divergent options for care depending on where they live” (Armour 2018). California, for example, not only embraced the Affordable Care Act (ACA) but also opted to extend health insurance coverage to undocumented immigrants in 2019. In contrast, Republican state attorneys general continue to fight the ACA in court, and Republican governors and legislatures have enacted new restrictions on abortion providers in recent years.

Markets and Health Care

Should government use its power to regulate the behavior of health providers, payers, and patients, or should it embrace a more laissez-faire approach to encourage competition and innovation? Democrats emphasize the importance of values such as equality and equity in making health policy, while Republicans prioritize choice, efficiency, and personal liberty. In part, this reflects a significant difference in how the parties think about liberty itself. Democrats are more committed to what Isaiah Berlin (2002) described as a “positive” conception of liberty in health care: individuals should be able to realize their potential in life. Poor health limits individuals’ ability to work, provide for their families, and achieve their life goals. Thus, Democrats embrace the notion of health care as a social right by supporting policies that expand access to health insurance, reduce health disparities, and prevent illness through public programs. Republicans, in contrast, embrace what Berlin describes as a “negative” concept of liberty. In this view, liberty is the absence of constraint over one’s life choices. Thus, while Democrats supported mandates requiring individuals to purchase health insurance or for states to expand their Medicaid programs, Republicans assailed these policies as unwarranted constraints on choice.

Public opinion polls underscore the partisan divide between Democrats and Republicans over government intervention in the marketplace. Seventy-nine percent of Democrats who responded to a 2020 Pew Research poll believed government “should do more to solve problems,” but 78 percent of Republicans said government “is doing too many things better left to businesses and individuals” (Pew Research Center 2020). Instead of greater regulation, Republicans favor competitive markets as a way to improve efficiency, drive innovation, and lower costs. Democrats, in contrast, argue that an unregulated business model will adversely affect poor and vulnerable populations while making the rich richer. Most Democrats (78 percent) surveyed in the aforementioned Pew poll agreed that “government regulation of business is necessary to protect the public interest.” In contrast, two-thirds (66 percent) of Republicans believed that “government regulation of business usually does more harm than good” (Pew Research Center 2020). Republicans regard free markets and entrepreneurship, rather than publicly funded social programs, as the best vehicles to achieve economic and social progress.

A similar divide appears in congressional voting. In December 2019, House Democrats passed legislation that would permit the Secretary of Health and Human Services to negotiate prices for up to 250 high-cost drugs by a margin of 230 to 192 (Cancryn and Owermohle 2019). While every House Democrat supported the bill, all but two Republican representatives opposed the measure. House Republicans denounced the proposal as a form of creeping socialism and warned that government efforts to set drug prices would stymie innovation and threaten the prospects for developing new cures (Steinhauer 2019). As Sen. Marco Rubio (R-FL) argued, capitalism is an “economic model that allows everyone to rise without pulling anyone down . . . [to] make poor people richer without making rich people poor” (Washington Post 2016). Instead of government price setting or expanded regulation, Republicans aim to create “market conditions long proven to bring down prices while improving equality—empowering consumers to seek value, increasing the supply of care, and stimulating competition” (Atlas 2017). Debates about appropriate levels of government intervention in the marketplace also underscored a deeper divide about public trust in government itself.

Trust in Government

Public trust in government—particularly in the federal government—has fallen precipitously over the past several decades. The Pew Research Center (2019b) reported that the proportion of Americans who “trust the federal government to do what is right just about always or most of the time” declined from 77 percent in 1964 to 17 percent in 2019. Efforts to control costs, increase access to care, or improve the quality of care typically entail an expanded role for government through taxes and regulations that shape the behavior of patients, providers, and payers. As a result, declining public trust in government disproportionately constrains Democrats who seek to address health disparities or control costs by using public funding or regulatory powers. In a 2017 poll, two-thirds (67 percent) of Americans cited “big government” as the principal threat to the country in the future (Fishman and Davis 2017). While Republicans (81 percent) were more likely to view government as a threat than Democrats (51 percent), pervasive skepticism about the role of government creates significant challenges for reformers seeking to remake the U.S. health care system.

Democrats tend to view government as a benevolent problem solver, but Republicans often regard the use of public power as a threat to liberty. The Democratic party’s platform, for example, noted that “Democrats have been fighting to secure universal health care for the American people for generations, and we are proud to be the party that passed Medicare, Medicaid, and the Affordable Care Act” (Democratic National Committee 2020). Most candidates seeking the 2020 Democratic presidential nomination supported either a Medicare “buy-in” or some version of “Medicare for All” to provide universal coverage for all Americans. A strong commitment to universal health care is now a core tenet of the Democratic party’s social and economic agenda. Republicans, in contrast, remain steadfastly opposed to such an expansion of federal authority in health care and believe that states—not the federal government—should take the lead in health care reform. Seema Verma, the director of the Centers for Medicare and Medicaid Services under President Trump, declared that health care reform must “preserve the right of states to shape your programs in ways that are consistent with the needs of your residents, your cultures and your values. Anything less stifles innovation” (Galewitz 2019).

Taxes and Spending

In recent decades, Democrats and Republicans have responded in different ways to growing inequalities in wealth and income. In one 2020 poll, 61 percent of Democratic and Democratic-leaning voters supported “more assistance to people in need.” This view, however, was shared by only 13 percent of Republican voters (Pew Research Center 2020). The survey also found public opinion split along partisan lines on whether upper-income Americans pay enough in taxes. Most Democrats (75 percent) say the rich pay too little in taxes, but this view is shared by less than half of Republicans (45 percent) (Newport 2016). Furthermore, while 80 percent of Democrats polled in a 2016 survey favor increasing taxes on the wealthy to fund redistributive programs, only 22 percent of Republicans support this notion (Newport 2016). By 2020, meanwhile, Pew Research found that 68 percent of Democratic voters described economic inequality as a “very big” problem for the country today, but only 16 percent of Republican voters agreed (Pew Research Center 2020).

Individual Responsibility and Social Determinants of Health

Is health largely determined by personal choices or by social circumstances? Republicans seek to empower individuals to make choices; their perspective emphasizes the importance of “earned success” and hard work (Brooks 2015). Polls underscore Republicans’ belief in individual responsibility; in one 2020 poll, 82 percent of Republican voters agreed that “most people who want to get ahead can make it if they’re willing to work hard” (Pew Research Center 2020). As a result, Republicans prefer private, rather than public, solutions for most health policy challenges. For example, Republicans responding to the aforementioned 2020 poll overwhelmingly rejected “Medicare for All” proposals that would end private insurance for Americans—78 percent of Republican voters opposed such a plan (Pew Research Center 2020).

For Democrats, health care is a basic human right. In 2020, for example, all Democratic presidential candidates favored some form of universal coverage, even though they often disagreed on the best approach to achieving this goal. As Sen. Elizabeth Warren (D-MA) declared, “Medicare for All is the best way to give every single person in this country a guarantee of high-quality health care. Everybody is covered. Nobody goes broke because of a medical bill” (Warren 2020a). A 2020 Pew Research poll found nearly three-quarters (74 percent) of Democratic voters favored “a single national health insurance program run by the government, sometimes called ‘Medicare for all,’ that would replace private insurance” (Pew Research Center 2020). Democrats’ support for expanded social programs reflects a growing belief that economic opportunity within the United States is often severely limited by socioeconomic factors. The aforementioned poll found that 55 percent of Democratic voters believe that “hard work and determination are no guarantee of success for most people” (Pew Research Center 2020).

The parties’ divergent views on personal responsibility for health are particularly evident in the case of Medicaid work requirements and the Trump administration’s “public charge” rule. The Trump administration argued work requirements would help “families and individuals attain or retain capability for independence or self-care” (Fadulu 2019). As CMS administrator Seema Verma declared, “We owe our fellow citizens more than just giving them a Medicaid card. We owe a card with care, and more importantly a card with hope. Hope that they can break the chains of generational poverty and no longer need public assistance” (Palosky 2019). In Missouri, legislators proposed a constitutional amendment on the November 2020 ballot to add work requirements for able-bodied Medicaid recipients (Stewart 2020). Democratic governors, in contrast, strongly opposed work requirements as a condition for receiving benefits. After taking office in 2019, Maine’s newly elected governor, Janet Mills, withdrew the state’s application to institute work requirements for Medicaid beneficiaries that had been filed by her Republican predecessor (Hiltzik 2020).

In August 2019, Ken Cuccinelli, the director of the U.S. Citizenship and Immigration Services for the Trump administration, defended the new public charge rule that allowed federal officials to deny individuals a green card based on their use of public services such as Medicaid: “Through the public charge rule, President Trump’s administration is reinforcing the ideals of self-sufficiency and personal responsibility, ensuring that immigrants are able to support themselves and become successful here in America” (Cuccinelli 2019). Democrats expressed outrage at the new requirements. As Sen Mazie Hirono (D-HI) argued, “the true intent of the public charge rule is to create a climate of fear among immigrant families, and sadly its working” (Rodrigo 2019). Democrats raised additional concerns about the impact of the requirement on immigrants’ use of health care services—such as testing and treatment for coronavirus—in March 2020. Rep. Raúl M. Grijalva (D-AZ) claimed that “Trump’s public charge rule is deterring vulnerable immigrant communities from accessing care in the middle of a public health crisis” (Moreno 2020).

Pandemics and Public Health

The novel coronavirus pandemic presented an unprecedented challenge for the U.S. health care system. Federal, state, and local officials took drastic steps in an effort to “flatten the curve” of new cases to avoid overwhelming overburdened hospitals. Public responses to the pandemic, however, underscored the stark divide between Democratic and Republican perceptions of both the threat and the necessity for a vigorous response. Democrats called for swift and decisive action to protect the health of the public and save lives. The Trump administration, in contrast, downplayed initial media warnings about the pandemic. In his first public statement on the coronavirus in the United States, President Donald Trump reassured the public that “we have it totally under control. It’s one person coming in from China, and we have it under control. It’s going to be just fine” (Leonhardt 2020). President Trump continued to downplay concerns about the need for significant restrictions on public gatherings or federal preparations to manage the expected surge in hospitalizations for critically ill patients (Edwards 2020). Speaking in late February, the president argued the number of cases were “going down, not up. We’re going very substantially down, not up” (Leonhardt 2020). Two days before Gov. Gavin Newsom (D-CA) declared a state of emergency in California to limit the spread of the virus, President Trump told Fox News’s Sean Hannity that most coronavirus cases were “very mild” (Leonhardt 2020). Ron Paul—a former Republican senator and presidential candidate—challenged the need for significant public health measures. As he argued, “People should ask themselves whether this coronavirus ‘pandemic’ could be a big hoax, with the actual danger of the disease massively exaggerated by those who seek to profit—financially or politically—from the ensuing panic” (Remnick 2020).

Democrats called for decisive federal action rather than a piecemeal approach to managing the pandemic. In late February, Senate Minority Leader Chuck Schumer (D-NY) declared, “Congress must act swiftly to confront the threat of this global health crisis.” Schumer warned his fellow senators that “time is of the essence” (Schumer 2020). In early March—nearly two weeks before President Trump acknowledged that decisive action was needed to address the coronavirus—House Speaker Nancy Pelosi noted that “Americans urgently need a coordinated, fully-funded, whole-of-government response to keep us safe from the widening coronavirus epidemic” (Pelosi 2020). The pandemic upended the 2020 presidential nominating process, leading Sen. Bernie Sanders (I-VT) and former vice president Joe Biden to hold their final televised debate before an empty auditorium; both candidates canceled rallies and speaking events as the virus spread. Speaking to voters from his home in Delaware, Democratic presidential candidate Joe Biden argued, “This pandemic is a national emergency, akin to fighting a war” (Alter and Villa 2020).

The effectiveness of policy solutions such as social distancing, lockdowns, or other measures to slow the pace of transmission rests upon public acceptance of the need for action. The stark partisan divide in how Democrats and Republicans regarded the coronavirus threat underscores the challenges facing public health officials. A March 2020 Marist College/NPR poll found that 76 percent of Democrats believed that the coronavirus was a “real threat,” while less than half of Republicans (40 percent) agreed. In contrast, a majority (54 percent) of Republicans thought warnings about the virus were “blown out of proportion” compared to only 20 percent of Democrats (Allyn and Sprunt 2020). These beliefs, in turn, shaped the personal responses of Democratic and Republican partisans to calls to change personal behaviors. For example, while 59 percent of Democrats reported they sought to avoid large gatherings, 60 percent of Republicans did not. Eating habits also reflected a similar partisan divide; 60 percent of Democrats reported eating in more often, while 63 percent of Republicans reported no changes to their eating and dining habits (Allyn and Sprunt 2020). Partisanship, in short, shaped if, and how, individuals modified their behavior in response to this historic, and indeed unprecedented, public health challenge.

Personal and Moral Decisions

Democrats and Republicans remain sharply divided over the role of government in regulating personal health care decisions. Control over one’s body—or over the care provided to family members and loved ones—raises profound moral and religious concerns. These debates also shape the relationships between patients and health providers and between individuals and the state (e.g., public health officials). Many policy arenas that previously enjoyed wide bipartisan support, such as vaccination, are now intensely politicized. For example, Democratic legislators in many states spearheaded efforts to limit personal and religious exemptions to vaccination requirements, but these efforts often met with staunch opposition from Republicans. Public opinion on whether individuals should be free to make personal health care decisions without interference by the state is heavily influenced by party affiliation. Republicans often defend government regulation of personal health care decisions as necessary to preserve moral order. Democrats, in contrast, strongly support the right of individuals to determine what happens to their own bodies. For example, a 2018 Gallup poll found that 80 percent of Democrats believed that doctors should be allowed to end a patient’s life at the request of patients or families compared to only 62 percent of Republicans (Brenan 2018).

Abortion underscores the partisan divide on the extent to which government should be able to regulate personal behavior. Since 1995, a majority of Americans have supported the right to abortion in all or most cases; a large majority of the public also opposed overturning the precedent established by Roe v. Wade in 1973 (Pew Research Center 2019a). Republicans remain evenly split on whether the Supreme Court should overturn Roe v. Wade: 48 percent support reversing the precedent in Roe, while 50 percent oppose doing so (Pew Research Center 2019c). In contrast, 87 percent of Democrats oppose any effort to overturn Roe (Pew Research Center 2019c). Debates over late-term abortion, meanwhile, have energized both social conservatives and reproductive rights activists. Sen. Mitch McConnell (R-KY) argued that a ban on late-term abortions would “bring our nation’s regard for the unborn off this sad and radical fringe” of countries that permit the procedure. Democrats dismissed such appeals as partisan grandstanding and, in the words of Sen. Chuck Schumer (D-NY), “purely an attack on women’s health care” (Stolberg 2020).

In recent years, access to care for LGBTQ+ patients also aroused intense passions and sparked heated debates between Democrats and Republicans. Section 1557 of the Affordable Care Act established new protections for LGBTQ+ patients by prohibiting discrimination in health care services or health insurance (Baker 2016). In response, several Republican-led states enacted “freedom of conscience” laws for health providers to “offer legal cover to people of faith who don’t want to provide certain goods or services to LBGT people” (Green 2016). Freedom of conscience laws represented a new front in the cultural war between Democrats and Republicans. The new state laws permitted health providers “to opt out of any procedure or choose not to take on any patient if doing so would compromise their conscience” (Green 2016). In 2019, the Trump administration issued new regulations that allowed physicians, nurses, and other health professionals to opt out of “providing, participating in, paying for, or referring for healthcare services that they have personal or religious objections to” (Abutaleb 2019). House Speaker Nancy Pelosi (D-CA) vehemently opposed the new rule, which she argued would grant “an open license to discriminate against Americans who already face serious, systematic discrimination” (Kopp 2019). Republicans legislators dismissed Pelosi’s objections and described the rules as an issue of religious freedom, not discrimination. As Rep. Phil Roe (R-TN) declared, “It sickens me to think we would force a health care provider to perform a procedure that violates their conscience or religious beliefs. . . . This is a simple concept—doctors should not be forced to perform abortions, assisted suicides or any other service that would violate their conscience” (Roe 2019).

A Partisan Battlefield

Health care policy making today reflects the deep fault lines separating Democrats and Republicans in contemporary American politics. Partisan polarization in Congress and ideological sorting among voters limit the prospects for bipartisan collaboration to address significant health policy problems. This heightened partisanship is reflected in ongoing struggles over the future of the Affordable Care Act. In addition, Democrats and Republicans learn about health policy issues from different news sources; recent surveys by Gallup found that a majority of Democrats relied upon a “liberal news diet” from sources such as MSNBC, the New York Times, or Vox, while a plurality of Republicans turned to a “conservative news diet,” such as Fox News, Breitbart, or the National Review (Ritter 2020).

The following chapters underscore wide differences in how the United States’ two major political parties view the role of government in the health care system in a wide range of policy domains, including children’s health insurance, the COVID-19 pandemic, the Affordable Care Act, veterans’ health care, and Medicare drug pricing reform. Other chapters highlight significant differences in perspectives between Democrats and Republicans on hotly contested issues such as abortion, assisted suicide, contraception, marijuana, and vaccination. It is our hope that the chapters in this volume enable readers to become better informed and more engaged participants in our national conversation about health care reform over the next decade.
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Chronology

1905: The U.S. Supreme Court decides state governments have the right to enact compulsory vaccine mandates in Jacobson v. Massachusetts.

1930: President Herbert Hoover (R) reorganizes several veterans’ programs—including pension and health care services—into a new independent federal agency called the Veterans’ Administration.

1935: President Franklin Roosevelt (D) signs the Social Security Act into law, creating a social insurance program that provides cash benefits to retired individuals over the age of 65 who have worked their entire lives.

1946: President Harry S. Truman (D) becomes the first U.S. president to endorse a national health insurance system.

1952: Dwight D. Eisenhower (R) defeats Adlai Stevenson (D) in the U.S. presidential election.

1953: The Eisenhower administration determines employer contributions to health insurance plans are nontaxable benefits.

1957: Rep. Aime Forand (D-RI) introduces the first Medicare proposal in Congress to provide hospital insurance to the aged.

1965: The U.S. Supreme Court decides in Griswold v. Connecticut that married women have the right to contraception.

1965: President Lyndon B. Johnson (D) signs Medicare and Medicaid into law. Medicare is a governmental program that finances health care for the elderly, while Medicaid does so for the poor.

1970: President Richard Nixon (R) signs the Controlled Substances Act, which regulates the manufacture, importation, possession, use, and distribution of certain substances.

1970: The Occupational Safety and Health Act (OSHA) is signed into law and establishes a federal program of standard setting and enforcement activities to ensure healthy and safe workplaces.

1971: Sen. Edward M. Kennedy (D-MA) holds hearings across the nation on a Canadian-style single-payer health insurance system and introduces legislation in Congress.

1971: The U.S. Supreme Court decides in Graham v. Richardson that state restrictions on legal immigrants’ eligibility for public benefits violates the U.S. Constitution’s equal protection clause.

1971: President Richard Nixon (R) declares “a war on drugs” after a report of a heroin epidemic among U.S. soldiers in Vietnam.

1971: President Nixon issues nationwide wage and price controls to counter inflation.

1972: The Social Security Amendments establish professional standards review organizations (PSROs) to monitor the quality of services provided to Medicare beneficiaries and the medical necessity for the services.

1973: The U.S. Supreme Court’s decision in Roe v. Wade affirms a woman’s right to abortion without interference during the first trimester. The court rules that states may, at their discretion, regulate the abortion procedure during the second trimester to protect maternal health and, if they choose, proscribe it during the third trimester to protect the “potentiality of human life” once the fetus has reached viability.

1973: The Health Maintenance Organization Act amends the Public Health Service Act to “provide assistance and encouragement for the establishment and expansion of health maintenance organizations.”

1974: The Employee Retirement Income Security Act (ERISA) provides the regulation of almost all pension and benefit plans for employees, including pensions, medical or hospital benefits, disability, and death benefits.

1976: Connecticut and Minnesota become the first states to create high-risk pools for individuals who have been denied health insurance coverage by insurers in the health insurance market.

1978: Alain Enthoven, a health economist at Stanford University, proposes a “consumer choice health plan.”

1980: Congress approves work requirements for food assistance programs.

1980: The U.S. Supreme Court upholds the constitutionality of the Hyde Amendment, prohibiting federal funding for abortion services in the case of Harris v. McRae.

1980: Ronald Reagan (R) defeats incumbent Jimmy Carter (D) in the U.S. presidential election.

1983: The Social Security Amendments introduces a new prospective payment system (PPS) for Medicare that includes provisions to reimburse hospitals for inpatient services on predetermined rates per discharge using diagnosis-related groups (DRGs).

1984: The Deficit Reduction Act expands Medicaid coverage of children up to the age of 5 born to families eligible for federal cash welfare payments.

1984: The Drug Price Competition and Patent Term Restoration Act provides brand-name pharmaceutical manufacturers with patent term extensions, significantly increasing manufacturers’ opportunities for earning profits during the longer effective patent life of their affected products.

1985: The Terminally Ill Act is enacted, allowing adults to determine decisions regarding life-sustaining treatments.

1986: The Emergency Medical Treatment and Active Labor Act (EMTALA) guarantees that any individual who goes into an emergency room cannot be turned away regardless of insurance status or ability to pay.

1986: The Anti-Drug Abuse Act is enacted under the Reagan administration; it increases penalties for drug possession, creates minimum sentences for drug-related offenses, and increases funds for drug enforcement measures.

1990: Congress institutes work requirements for housing assistance.

1990: The U.S. Supreme Court decides in Cruzan v. Director, Missouri Department of Health that competent Americans have a constitutional right to refuse treatment.

1990: The Omnibus Budget Reconciliation Act of 1990 (OBRA 90) is enacted to reduce the federal budget.

1992: The Centers for Disease Control and Prevention (CDC) launches the National Center on Injury Prevention and Control to conduct public health research on gun violence.

1992: Bill Clinton (D) defeats incumbent George H. W. Bush (R) in the U.S. presidential election.

1993: President Bill Clinton (D) creates a task force, headed by First Lady Hillary Clinton, that is charged with developing a national health reform plan.

1993: Congressional Republicans, including Sen. John Chafee (R-RI), endorse an individual health insurance mandate as an alternative to the Clinton administration’s proposed Health Security Act.

1993: President Bill Clinton (D) signs the Brady Bill, which requires individuals to submit to a background check before purchasing a gun.

1994: Oregon becomes the first state to allow terminally ill patients to end their own lives.

1994: Republicans regain majority control of the House of Representatives.

1994: The Clinton administration’s proposed Health Security Act fails to pass Congress.

1995: Forty states implement work requirements through state waivers.

1996: The Health Insurance Portability and Accountability Act (HIPAA) grants citizens the right to retain their health coverage when they have lost or changed jobs.

1996: The Personal Responsibility and Work Opportunity Act (PRWORA) is enacted, requiring individuals to work to receive welfare assistance.

1996: California passes Proposition 215 and becomes the first state to legalize medical marijuana.

1996: Congress passes the Dickey Amendment, which prohibits the CDC from using its funding to advocate for or promote gun control.

1997: The U.S. Supreme Court rules the U.S. Constitution does not enshrine a right to die; Oregonians vote to keep their physician-assisted death act in place.

1997: The U.S. Supreme Court issues rulings on two cases pertaining to assisted suicide: Washington v. Glucksberg and Vacco v. Quill. Washington v. Glucksberg challenges Washington State’s ban on physician-assisted suicide in its Natural Death Act (Compassion in Dying v. State of Washington 1994).

1997: The Department of Health and Human Services (HHS) defines short-term, limited-duration insurance (STLDI) plans as policies with a term of less than one year.

1997: President Bill Clinton (D) signs the Balanced Budget Act. This law creates the Children’s Health Insurance Plan (CHIP) to provide health coverage to uninsured children whose families do not qualify for Medicaid.

1997: The Food and Drug Administration Modernization and Accountability Act directs the secretary of HHS to identify new drugs as a “fast track products” and to facilitate development and expedite review if the new drugs are intended for serious conditions and demonstrate the potential to address unmet medical needs for those conditions.

1998: The U.S. House of Representatives votes 310–93 to oppose subsequent state efforts to legalize medical marijuana.

2000: George W. Bush (R) defeats Al Gore (D) in the U.S. presidential election.

2001: The Best Pharmaceuticals for Children Act amends the Public Health Service Act to develop an annual list of approved drugs for which (1) there is a referral, an approved or pending new drug application, or no patent or market exclusivity protection and (2) additional pediatric safety and effectiveness studies are needed.

2003: The Medicare Modernization Act (MMA) is signed into law, establishing a voluntary prescription drug benefit program known as Medicare Part D.

2005: The U.S. Supreme Court decides in Gonzales v. Raich that Congress can criminalize marijuana use.

2005: The Patient Navigator Outreach and Chronic Disease Prevention Act authorizes a demonstration grant program to provide patient navigator services to reduce barriers and improve health care outcomes.

2006: Massachusetts incorporates a health insurance exchange and an individual health insurance mandate into its landmark health reform bill.

2006: Democrats regain a majority in both houses of Congress.

2008: The U.S. Supreme Court decides in District of Columbia v. Heller that the Second Amendment guarantees an individual the right to own a firearm for self-defense.

2008: Barack Obama (D) defeats John McCain (R) in the U.S. presidential election.

2009: The uninsurance rate in Massachusetts drops from 10.4 percent in 2006 to 4.4 percent.

2009: President Barack Obama (D) signs the Children’s Health Insurance Reauthorization Act (CHIPRA).

2010: The Patient Protection and Affordable Care Act of 2010 (ACA, also known as Obamacare), a major health reform law that expands health insurance coverage to millions of uninsured Americans, is passed by a Democrat-led Congress and signed into law by President Barack Obama (D).

2010: Twenty-six states file suits against the ACA in federal court, arguing Congress exceeded its authority by threatening noncompliant states with the loss of all Medicaid funding.

2010: States can expand eligibility for Medicaid under the ACA, but a majority of Republican-led states opt against expanding their Medicaid programs.

2010: Republicans regain a majority in the House of Representatives.

2012: The U.S. Supreme Court decides the ACA’s individual mandate is constitutional but mandatory Medicaid expansion is unduly coercive in the case of National Federation of Independent Business v. Sebelius. States have discretion over whether or not to expand Medicaid.

2012: President Barack Obama (D) defeats Mitt Romney (R) to win reelection.

2012: President Barack Obama (D) signs the Deferred Action for Childhood Arrivals (DACA) program, which protects children who have been brought into the country illegally from being deported for two years.

2013: The ACA reforms the individual and small group health insurance markets by limiting the ability of insurers to use individuals’ health status to set premiums.

2013: The first ACA open enrollment period begins on October 1, but the newly created health insurance marketplaces are beset by technical problems.

2013: Vermont policy makers legalize assisted death by enacting Act 39, or the Vermont Patient Choice and Control at the End-of-Life Act, as a less restrictive adaptation of Oregon’s law.

2013: The ACA’s new health insurance marketplaces enroll their first subscribers.

2013: President Barack Obama (D) apologizes to the nation for the administration’s problem-plagued rollout of the ACA.

2014: The Veterans Choice Program (VCP) allows veterans who face a delay of more than 30 days for an appointment or procedure to receive care outside of the VA.

2014: The ACA’s individual mandate takes effect and requires individuals to maintain “minimum essential coverage” or pay a tax penalty.

2014: The U.S. Supreme Court decides in Burwell v. Hobby Lobby that some for-profit employers with religious objections can refuse to cover contraceptives in their health insurance plans.

2014: Medicaid expansion is implemented.

2014: President Barack Obama (D) signs the Veterans Access, Choice, and Accountability (VACA) Act, which provides veterans with improved health care and more options when it comes to receiving health care.

2014: Republicans regain majority control of the Senate.

2015: The U.S. Supreme Court decides in King v. Burwell that individuals who reside in states that have not established health insurance exchanges still qualify for federal subsidies, saving the ACA once again.

2015: The Centers for Medicare and Medicaid Services (CMS) declares that requiring employment for Medicaid may not be a condition of eligibility because Medicaid is a health coverage program.

2015: Gov. Jerry Brown (D-CA) signs S.B. 277, removing personal belief as a lawful reason for seeking an exemption from the state’s vaccination requirements.

2015: Gov. Jerry Brown (D-CA) signs the California End of Life Option Act, which allows adults to request medical assistance in dying from their physician if they are suffering from a terminal illness.

2016: The Obama administration issues new regulations limiting the maximum term of short-term health insurance plans to 90 days and bans the guaranteed renewal of such policies.

2016: Donald Trump (R) defeats Hillary Clinton (D) in the U.S. presidential election.

2016: The New Mexico State Supreme Court issues a unanimous ruling that medical aid in dying is not a constitutional right.

2016: Several of the nation’s largest insurers—Aetna, Anthem, Humana, and United Health Group—report mounting losses on ACA marketplace plans.

2016: Colorado voters approve Proposition 106, the End-of-Life Option Act.

2017: President Donald Trump (R) ends Cost-Sharing Reduction (CSR) payments to insurance companies.

2017: The American Health Care Act (AHCA) passes the House by a slim margin (217–213) but fails to pass the Senate. Two other GOP-led bills to repeal and replace the ACA also fail to pass Congress.

2017: President Donald Trump (R) repeals the ACA’s individual mandate penalty by signing the Tax Cuts and Jobs Act (TCJA), which reset the penalty for not having health insurance to $0.

2018: The Centers for Medicare and Medicaid Services (CMS) endorses the ability of states to impose work requirements for Medicaid recipients.

2018: President Donald Trump (R) signs a six-year extension of the CHIP program.

2018: Arkansas becomes the first state to implement work requirements for Medicaid recipients.

2018: President Donald Trump (R) signs the VA Maintaining Internal Systems and Strengthening Integrated Outside Networks (MISSION) Act into law, which allows veterans to have more provider options when choosing a health care plan.

2018: The Trump administration finalizes a rule allowing individuals to extend the term of short-term, limited-duration health insurance plans for up to one year, with the possibility of renewal for up to three years.

2018: Gov. Gavin Newsom (D-CA) signs S.B. 910, which prohibits short-term, limited-duration health insurance policies within the state.

2018: Judge Reed O’Connor rules that after the passage of the TCJA repealed the penalty for not purchasing health insurance, the individual health insurance mandate can no longer be upheld under Congress’ tax power in the case of Texas v. United States. This decision, which would have invalidated the ACA, is stayed pending appeal.

2019: An outbreak of 425 cases of measles prompts New York state legislators to introduce bills eliminating all nonmedical exemptions to state vaccine mandates.

2019: U.S. Citizenship and Immigration Services revokes and then reinstates a policy enabling immigrants to avoid deportation while undergoing lifesaving medical treatment.

2019: Chinese officials report a cluster of pneumonia cases caused by SARS-CoV-2, later known as COVID-19.

2019: U.S. District Court Judge James Boasberg sets aside the Trump administration’s approved work requirement waivers in Arkansas, Kentucky, and New Hampshire.

2019: The Fifth Circuit Court of Appeals upholds Justice O’Connor’s ruling in Texas v. United States in a 2–1 decision.

2019: The Trump administration issues new rules to implement the VA MISSION Act, allowing veterans to seek care from private-sector providers if they live 30 or more minutes away from a VA facility or if the wait time exceeds 20 days for an appointment.

2020: COVID-19 appears in the United States. The nation records 19.6 million cases and more than 340,000 deaths by year’s end.

2020: Joseph Biden (D) defeats President Donald Trump (R) to win the presidency.

2020: The U.S. Supreme Court hears oral arguments about the constitutionality of the ACA’s individual mandate in the case of California v. Texas.


Children’s Health Insurance


At a Glance

Congress created the Children’s Health Insurance Program (CHIP) as part of the Balanced Budget Act of 1997 (Pub. L. 105-33). The Balanced Budget Act passed with strong bipartisan support in both the House (346–85) and Senate (85–15). President Clinton signed it into law on August 5, 1997. CHIP offered federal matching funds for states to expand access to health coverage for children from low-income families who did not qualify for Medicaid. All 50 states and the District of Columbia had created CHIP programs by 2000. States had the option of extending Medicaid eligibility, creating a combined CHIP/Medicaid program, or establishing a new freestanding program for children. Most (42) states opted to create independent or partnership programs rather than using CHIP funds to expand Medicaid to cover higher-income children (Hayes and Catalanotto 2017). Each state received a federal block grant that covered 65 percent to 81 percent of the cost of insuring eligible children. Before the passage of CHIP in 1997, over 10 million children in the United States were uninsured; by 2017, fewer than 4 million children lacked health insurance coverage. In 2018, more than 9.4 million children received comprehensive health insurance coverage through this joint federal-state program.

Over the past two decades, the goals of CHIP have enjoyed strong bipartisan support, but ongoing debates about funding have often sparked intense partisan conflicts. Unlike Medicaid, CHIP is funded through a capped block grant that must be reauthorized by Congress. In 2007, President George W. Bush vetoed two CHIP reauthorization bills that included funding for expectant mothers. Bush argued that adults should not be eligible for CHIP; he criticized the proposal as a thinly veiled attempt to expand the federal government’s role in financing health care. This standoff over the future of CHIP was resolved after the 2008 presidential election. Soon after taking office in February 2009, President Barack Obama signed the Children’s Health Insurance Reauthorization Act (CHIPRA), which funded the program through 2013 and also extended coverage to pregnant women. However, the yearlong impasse over reauthorizing CHIP exposed a growing partisan rift over funding children’s health insurance.

The most recent standoff over CHIP funding began in 2017. In 2015, Congress passed the Medicare Access and CHIP Reauthorization Act (MACRA), which funded CHIP through September 30, 2017, without making any substantive changes to the program (Burak 2015). By 2017, the debate over reauthorizing CHIP had become enmeshed with several other high-profile issues, including Republican efforts to repeal and replace the Affordable Care Act (ACA), competing proposals for immigration reform, a sweeping tax reform bill, and a shutdown of the federal government. With no guarantees of continued federal funding, several states prepared notices of cancellation for program beneficiaries. After a monthslong standoff, President Donald Trump signed a six-year extension of the program in January 2018. Although CHIP funding is now secure through 2023, this most recent debate underscored the difficulty of finding bipartisan solutions in Washington today, even when beneficiaries are widely acknowledged as deserving of public aid.

According to Many Democrats . . .

•CHIP funding should cover as many children as possible.

•Pregnant women depend on CHIP for health care coverage. Investing in coverage for expectant mothers is an investment in healthy pregnancies and healthy children.

•Republicans held CHIP reauthorization hostage to their efforts to cut taxes for wealthy Americans and their efforts to repeal and replace the Affordable Care Act.

According to Many Republicans . . .

•CHIP should focus on covering poor children, not middle-income families, and should not replace private health insurance for families who can afford it.

•Expectant mothers should not be covered by CHIP. Expanding the program beyond its target population of children is inconsistent with the program’s original purpose.

•Democrats “played games” with CHIP by withholding their support in an effort to force a vote on immigration reform.
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Overview

Proposals to expand access to health insurance for nonindigent children first appeared in the 1970s. The Carter administration’s proposed Child Health Assessment Program (CHAP) sought to expand Medicaid eligibility to 700,000 poor children under the age of 6 (CQ Almanac 1977). As Joseph Califano, Carter’s secretary of Health, Education, and Welfare, explained, CHAP would “identify the poorest children in our society, have them examined by doctors, [and] have them treated on an out-patient basis” (CQ Almanac 1977). However, CHAP never received a vote in Congress.

The prospects for any “stand-alone” health care legislation for children faded after the election of Ronald Reagan in 1980 (Smith 2011). The Reagan administration increased defense spending and slashed taxes, resulting in large peacetime budget deficits. The administration also sought to rein in rising spending on welfare programs, including Medicaid. Since state eligibility rules for welfare varied widely, many poor women and children did not qualify for Medicaid benefits. Nevertheless, Congress took tentative steps to expand health insurance for children and pregnant women during the Reagan administration. The Tax Equity and Fiscal Responsibility Act of 1982 (Pub. L. 97-248) gave states the option to cover disabled children under the age of 18 who lived at home, regardless of their family income. These “Katie Beckett waivers”—named for a young girl in Iowa with complex medical needs—marked a significant departure from traditional Medicaid eligibility criteria (Catalyst Center 2016). Two years later, the 1984 Deficit Reduction Act (Pub. L. 98-639) mandated coverage of children up to age of 5 born to families eligible for federal cash welfare payments. However, Congress declined to expand health insurance coverage to nonindigent children.

Despite the Reagan administration’s efforts to curtail social welfare spending, congressional Democrats used the budget reconciliation process to incrementally expand access to Medicaid for children and pregnant women. Rep. Henry Waxman (D-CA), the chair of the House Ways and Means Subcommittee on Health and Environment, led Democratic efforts to expand health insurance coverage for poor women and children. From 1984 to 1990, Rep. Waxman helped to pass 24 new Medicaid initiatives. Thomas Scully, the administrator for the Centers for Medicare and Medicaid Services under President George W. Bush, quipped that “fifty percent of the social safety net was created by Henry Waxman when no one was looking” (U.S. House of Representatives, Committee on Energy and Commerce 2014). Rep. Waxman “would first offer the states an attractive option and then, a year or two later, mandate it for all states. By securing broad acceptance of optional expansion, and then waiting for a majority of states to take up that option before making it mandatory, he was able to minimize political resistance” (Rose 2013, 125). For example, the Omnibus Budget Reconciliation Act of 1989 (OBRA 89) mandated coverage for pregnant women and children under the age of 6 in families whose income was at or below 133 percent of the federal poverty line (FPL). A year later, the Omnibus Budget Reconciliation Act of 1990 (OBRA 90) mandated coverage of children ages 6 through 18 in families with incomes at or below 100 percent of the FPL (Kaiser Family Foundation 2008).

By the early 1990s, national health care reform had returned to the forefront of the policy agenda. During the 1992 presidential campaign, Democrats and Republicans proposed options for comprehensive health care reform. As the national policy conversation shifted toward universal coverage for all Americans, the need for a separate children’s health insurance program receded. With the election of Bill Clinton in 1992, many observers argued that universal health insurance was an idea “whose time has come” (Hackey 1993).

Republicans, however, steadfastly opposed the Clinton administration’s health care reform agenda. Conservative critics of national health insurance used the specter of “big government” to undermine public support for universal coverage. Conservative critics attacked President Clinton’s proposed Health Security Act (H.R. 3600) as a thinly veiled blueprint for “socialized medicine” (Skocpol 1996). With dozens of competing reform bills in Congress in 1993 and 1994, Democrats failed to forge a working majority to enact a comprehensive health care reform plan. The two-year push for health care reform died a quiet death in the summer of 1994 after enduring months of withering attacks by Republicans, who claimed that the bill represented a “government takeover” of the health care system (Skocpol 1996).

President Clinton argued that his comprehensive health care reform plan—the Health Security Act—offered “the promise of a new era of security for every American” (Clinton 1993). The president believed that the resulting plan “builds on the existing private sector system. It responds to market forces” while still guaranteeing comprehensive coverage for all. Under Clinton’s plan, all children would be insured—not through their parents’ employment or eligibility gained through Medicaid, but through their own coverage that could not be taken away.

Republicans charged that universal coverage would raise taxes, erode the quality of patient care, and lead to rationing. Over time, these charges resonated with the American public. Public opinion polls revealed a steady erosion of support for the Clinton plan. When President Clinton announced his plan in September 1993, 59 percent of Americans favored it. By April 1994, support had fallen to 43 percent, and only 33 percent of Americans believed that the president’s health care reform proposal would be good for the country (Blendon, Brodie, and Benson 1995). Opposition to health care reform was a cornerstone of Republicans’ strategy for the 1994 midterm elections. Their assault on health reform paid off handsomely, as Republicans regained control of the House of Representatives for the first time in 40 years.

In the wake of defeat, Democrats did not abandon the pursuit of health care reform. Instead, reformers focused on smaller, incremental changes to improve access to health care. During the mid-1990s, advocacy groups pressed Congress to consider an updated version of the Carter administration’s Children’s Health Assurance Program. Beginning in 1994, the Children’s Health Fund organized children’s health care providers and advocacy groups to lobby for targeted insurance programs for children who did not qualify for Medicaid (Children’s Health Fund). After hosting a national symposium in 1995, the Children’s Health Fund sponsored the Kids First, Kids Now campaign to raise public awareness about children’s health issues through a series of conferences. Harvard economist David Cutler described the new approach as the “Titanic strategy” because “it meant saving women and children first” (Cutler and Gruber 2001).

Children’s health insurance had strong bipartisan appeal for both practical and political reasons. As a practical matter, many children did not qualify for employer-sponsored health insurance coverage, even if one or more of their parents worked. Furthermore, expanding coverage to children was comparatively inexpensive relative to adults with chronic illnesses or other uninsured groups. As a political matter, children represented a “deserving” target for reformers that had demonstrated need; reformers often framed the call for expanded coverage in moral terms.

Children’s health insurance brought together odd bedfellows, including liberal Democrats such as Sen. Edward Kennedy (D-MA) and conservative Republicans such as Sen. Orrin Hatch (R-UT). This “legislative odd couple” announced a plan to insure over 10 million uninsured children at a Children’s Defense Fund conference in March 1997 (Pear 1997). Hatch framed the issue as a moral question, noting that “children are being terribly hurt and perhaps scarred for the rest of their lives” because of a lack of access to timely health care (Pear 1997). As Sen. Kennedy noted in his testimony before the Senate Finance Committee that year, “The largest growth in the uninsured in this country today are children. Their numbers are increasing. That is a recent phenomenon” (U.S. Senate, Committee on Finance 1997). The passage of the Balanced Budget Act (Pub. L. 105-33) provided $40 billion in federal matching funds to states over a 10-year period for a new Children’s Health Insurance Program financed by increasing the federal excise tax on cigarettes. Sen. Kennedy defended the use of tobacco taxes, despite Republican opposition to tax increases. “We should make sure the sons and daughters of working families get a healthy start,” Kennedy declared. “The best way to fund this is a tax on tobacco, which causes five million premature deaths a year and weighs down our whole health system” (Clymer 1997).

The new Children’s Health Insurance Program (CHIP) championed by Kennedy and Hatch had broad appeal for states, which could tailor the program to provide coverage and services in ways that reflected their unique circumstances and characteristics (Institute of Medicine 1998). Sen. Kennedy described the new law as “the most far-reaching step that Congress has ever taken to help the nation’s children, and the most far-reaching advance in health care since the enactment of Medicare and Medicaid a generation ago” (Kaiser Family Foundation 2008). CHIP enrollment increased tenfold from 1998 to 2006. In its first full year, CHIP covered 660,351 low-income children; by 2006, enrollment in the program exceeded 6.7 million children. Between 1997 and 2012, the uninsured rate among children fell by 50 percent, from 14 percent to 7 percent (Paradise 2014). Beginning in 2000, many states expanded outreach programs and simplified enrollment procedures for families to help children enroll (and stay enrolled) in coverage (Kaiser Family Foundation 2008). The expansion of CHIP produced tangible improvements in children’s health, as avoidable hospitalizations and child mortality declined during the program’s first decade. Children’s access to—and utilization of—preventive services, dental care, and primary care also improved after enrolling in CHIP (Paradise 2014). In addition, CHIP also reduced racial and ethnic disparities in access to care.

A decade after it was first enacted, Congress took up the reauthorization of CHIP in 2007. Public opinion surveys revealed that Democrats overwhelmingly supported the reauthorization and expansion of CHIP—more than 80 percent of self-identified Democrats favored expansion compared to 54 percent of Republicans (NPR, Kaiser Family Foundation, and the Harvard School of Public Health 2007). The first attempt to pass the Children’s Health Insurance Program Reauthorization Act of 2007 (H.R. 976) passed the House by a margin of 265 to 159 and sailed through the Senate with a vote of 68–31. However, President George W. Bush vetoed the reauthorization bill, arguing that it strayed beyond the program’s initial purpose of prioritizing low-income children by expanding coverage to include expectant mothers.

Bush’s veto was highly unpopular with the public; nearly two-thirds opposed this action (NPR, Kaiser Family Foundation, and the Harvard School of Public Health 2007). Congress passed a revised version of CHIPRA (H.R. 3963) by a margin of 64 to 30 in the Senate and 265 to 142 in the House. President Bush remained unpersuaded and vetoed a second reauthorization bill in December 2007. After an unsuccessful attempt by the House to override the president’s veto, Congress passed, and President Bush ultimately signed into law, a short-term extension bill (S. 2499) that maintained already established funding levels for the program. The standoff over reauthorizing CHIP became a proxy fight over “the role of government in organizing and overseeing the health care marketplace” (Rosenbaum 2008, 870).

The election of Barack Obama in 2008 marked a fundamental shift in the politics of CHIP reauthorization. Within weeks of taking office, President Barack Obama signed the Children’s Health Insurance Program Reauthorization Act (CHIPRA) into law; the bill passed the House on a 290–135 vote and sailed through the Senate by a margin of 66 to 32. CHIPRA reauthorized the program through 2013, eliminated the five-year waiting period that barred legal immigrants from participating in Medicaid, and expanded coverage to include pregnant women. Two years later, President Obama’s signature domestic policy achievement—the Affordable Care Act (ACA)—passed Congress without a single Republican vote. The ACA extended CHIP funding through September 30, 2015, but also required states to enroll children between the ages of 6 and 19 in families with incomes between 100 percent and 138 percent of the FPL into Medicaid by January 1, 2014. This policy change was designed to streamline coverage for low-income families; parents and children could now share one insurance plan with a unified network of doctors and hospitals. This change affected more than 1.5 million children and reduced CHIP enrollment by 30 percent in 2014. The ACA, however, substantially increased federal funding for CHIP by increasing the matching rate by 23 percentage points; after the passage of the ACA, federal funding accounted for more than 93 percent of total CHIP expenditures. In 2015, CHIP was once again due for reauthorization. In contrast to previous clashes over CHIP reauthorization in 2007 and 2009, the Medicare Access and CHIP Reauthorization Act (MACRA) passed with a strong bipartisan majority in both the House and the Senate. MACRA funded CHIP through September 30, 2017.

As the funding deadline drew near, more than 130 children’s health organizations—including the American Academy of Pediatrics, the Children’s Hospital Association, the Children’s Defense Fund, and the March of Dimes—urged legislators to take immediate action to reauthorize the program for an additional five years. However, Congress failed to reach agreement on a reauthorization bill. On September 30, 2017, federal funding for CHIP expired, and several states began preparations to freeze enrollment and mailed notices to beneficiaries that warned them of a potential gap in coverage (Quinn 2017). The debate became enmeshed with several contentious issues in Congress, including Republican efforts to “repeal and replace” the Affordable Care Act and Democrats’ desire to help “Dreamers” affected by the end of the Deferred Action for Childhood Arrival program (DACA). In December 2017, Republicans proposed to link the CHIP reauthorization to a continuing resolution to keep the government open. Democrats balked, arguing that any funding measure needed to address the plight of the “Dreamers.” With both sides at an impasse, federal funding for CHIP lapsed for nearly four months.


CHIP Needs Stable, Long-Term Financing

In December 2017, Sen. Orrin Hatch (R-UT), one of the original sponsors of CHIP, defended Republicans’ commitment to reauthorize CHIP and urged his colleagues to support a stable, long-term approach to financing the program.


There have been a number of claims from our friends on the other side and some of their allies in the media that Republicans have ignored the CHIP program; that we don’t intend to reauthorize it; or that we supposedly placed a higher priority on tax cuts for the rich than on providing health insurance for needy children. Those claims are absolutely ridiculous, and they know it. It gets a little old sometimes—some of the stupid politics that are being played by the other side.

I come at this issue from two angles. I am both the original author of CHIP, and I currently chair the committee with jurisdiction over the program. Nobody should doubt my commitment to continuing the CHIP program. For two decades now, I have been a supporter of CHIP, and I worked with Members of both parties to keep it moving forward and functioning properly—even in times when my Democratic colleagues have pursued a more divisive approach with the program. That commitment continues to this day.

On October 4, the Senate Finance Committee unanimously reported a bipartisan bill that would reauthorize CHIP for 5 years. In my view, a long-term reauthorization is essential so that States, including my home State of Utah, can plan well into the future and the families who benefit from CHIP can be sure that coverage for their needy children won’t just disappear.
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Republican leaders refused to bring CHIP to the floor as a freestanding issue and instead incorporated the reauthorization into a larger short-term spending bill (Cunningham 2018). By linking CHIP funding to the larger spending bill, Republicans hoped to persuade Democrats to vote for the overall funding package, thereby averting a federal government shutdown. As a result, CHIP reauthorization became enmeshed with larger debates about enacting protections for Dreamers, an ongoing budget impasse, and lingering partisan discord over the passage of the Tax Cuts and Jobs Act in December 2017. The continuing standoff over CHIP funding even emerged as a topic on late-night talk shows. Television personality Jimmy Kimmel made an emotional plea for Congress to act. Holding his son Billy (who survived open heart surgery as a newborn), Kimmel told the audience that “CHIP—[it] has become a bargaining chip. It’s on the back burner while they work out the new tax plans. Parents of children with cancer, diabetes and heart problems are about to get letters saying their coverage could be cut off next month. Merry Christmas, right?” (Weiss 2018).

In an effort to break the legislative logjam over CHIP reauthorization, Sens. Orrin Hatch (R-UT) and Ron Wyden (D-OR) proposed legislation—the Keeping Kids’ Insurance Dependable and Secure (KIDS) Act (S.1827)—that preserved the enhanced funding authorized during the Obama administration for two years before tapering it off over the final three years. However, S. 1827 failed to pass the Senate and the House. On November 3, 2017, the House passed the Championing Healthy Kids Act (H.R. 3922) to fund CHIP until 2022, but the bill died in the Senate. In January 2018, President Donald Trump signed a continuing appropriations bill (Pub. L. 115-120) that extended funding for CHIP through 2023. Sen. Hatch expressed relief over the six-year extension, which was nearly identical to the bill he had cosponsored with Sen. Ron Wyden in 2017. “For this moment, let us not overlook the success we’ve achieved this week. A six-year CHIP extension gives security and certainty to millions of American families and allows states to plan their budgets for several years into the future” (Hatch 2018). Although the passage of the reauthorization bill was a relief for supporters, many Democrats were dissatisfied with new limitations included in the bill, which allowed states to adopt more restrictive eligibility standards with respect to children in families whose income exceeds 300 percent of the poverty line. Following the lead of Hatch and Wyden’s original proposal, the reauthorization bill continued the 23 percent enhanced the federal match through FY 2020, but returned to the standard CHIP matching rate beginning in FY 2021 (Kaiser Family Foundation 2017.

Throughout the most recent standoff in late 2017 and early 2018, the public strongly supported reauthorization of CHIP. In September 2017, three out of four respondents to the Kaiser Health Tracking Poll described “reauthorizing funding for the State Children’s Health Insurance Program, which provides health care coverage for uninsured children,” as either an “extremely important” or “very important” priority for Congress (Kirzinger, DiJulio, Hamel, Wu, and Brodie 2017). This issue garnered more support than stabilizing the ACA marketplaces, reforming the tax code, or repealing and replacing the ACA. Notably, support for CHIP was bipartisan; 89 percent of Democrats felt it was “extremely important” or “very important” to reauthorize CHIP compared to 62 percent of Republicans and 72 percent of Independents (Kirzinger, DiJulio, Hamel, Wu, and Brodie 2017). By November 2017, 62 percent of Americans viewed the reauthorization of CHIP as a “top priority.” Public support for CHIP outpaced federal funding for hurricane relief, addressing the prescription painkiller epidemic, tax reform, and legislation to protect “Dreamers” (Kirzinger, DiJulio, Muñana, and Brodie 2017). The partisan divide on CHIP—first evident in 2007—is significant. Democrats are more likely to support CHIP funding than Republicans. By January 2018, 84 percent of Democrats supported renewing funding for CHIP compared to only 48 percent of Republicans (Kirzinger, Wu, and Brodie 2018).

The creation of CHIP underscored the possibilities of bipartisan policy making on health care reform. In 1997, Sen. Orrin Hatch declared that “this is not a Democrat/Republican issue; this is a bipartisan debate on an issue that literally needs to be solved” (U.S. Senate, Committee on Finance 1997). Writing in the New York Times in 2015, former senators Hillary Clinton (a Democrat) and Bill Frist (a Republican) underscored the need for swift bipartisan action to reauthorize CHIP: “As parents, grandparents, and former legislators, we believe that partisan politics should never stand between our kids and quality health care” (Clinton and Frist 2015). Yet, time and again, CHIP has been buffeted by broader political tensions and hostilities. Indeed, “CHIP is a good way to measure the health of our government, revealing that it struggles to pass uncontroversial legislation on time that exists to help children, possibly the last group of citizens who can muster universal sympathy and support” (Chang 2017).

Over the past two decades, funding CHIP has been a flashpoint for the parties’ views on the proper role of government in the U.S. health care system and the larger economy. Recurring struggles over reauthorizing CHIP illustrate the contentious and polarized state of American politics in the 21st century. The most recent standoff ended in January 2018 when Congress finally enacted a six-year extension of the program that reauthorized federal funding for CHIP through 2023. After a 114-day lapse in funding threatened access to care for millions of children, H.R. 1892 passed by a margin of 245 to 182 in the House and 71 to 28 in the Senate and was signed into law by President Trump on February 9, 2018, as Pub. L. 115-123 (Congress.gov 2018). After its passage, the director of Families USA—a health care advocacy group—noted that “this action ends months of anxiety and worry for the hard-working families who rely on CHIP for life-saving health care” (Hellman 2018).

Democrats on Children’s Health Insurance

Democrats embrace an expansive view of CHIP’s role in the American health care system. The Democratic party platform includes a long-standing commitment to universal health insurance; CHIP represents an incremental yet important step in this direction. From the program’s first years, Democrats strongly encouraged outreach and education efforts to sign up eligible families for coverage. Beginning in 2007, Democrats in Congress—later joined by President Barack Obama—viewed CHIP as an effective tool to decrease the number of uninsured children. As a result, Democrats favored an approach to CHIP funding that sought to maximize enrollment and expand eligibility. As Rep. Tom Perriello (D-VA) argued during the debate over reauthorizing CHIP in 2009, this is “morally the right thing to do by our children. . . . At a time when the cost of health care is crushing America’s families . . . this is an important lifeline” (CNN 2009).

Democrats enthusiastically supported the reauthorization of CHIP in 2009. They viewed CHIP as part of a larger strategy to expand access to health care for all Americans. As President Barack Obama observed, “Since it was created more than ten years ago, the Children’s Health Insurance Program has been a lifeline for millions of kids whose parents work full time, and don’t qualify for Medicaid, but through no fault of their own don’t have—and can’t afford—private insurance” (Obama 2009). Rep. Henry A. Waxman (D-CA), who had previously championed congressional efforts to expand Medicaid eligibility, also celebrated the passage of CHIPRA. “While this bill is short of our ultimate goal of health reform,” Waxman argued “it is a down payment, and is an essential start.” As President Obama declared at the signing ceremony for CHIPRA in 2009, “This bill is only a first step. The way I see it, providing coverage to 11 million children through CHIP is a down payment on my commitment to cover every single American” (Obama 2009). As Sen. Tammy Baldwin (D-WI) argued, “Achieving health care for all is the reason I got into politics.” As a result, Democrats oppose proposals that set restrictions on enrollment for legal immigrants, middle-income families, and pregnant women, preferring to cast a wide net to increase enrollment among eligible families.


CHIP Needs Immediate, Bipartisan Reauthorization

In December 2017, the minority leader of the U.S. House of Representatives, Nancy Pelosi (D-CA), spoke at the Democratic Women’s Working Group, where she called on House Republicans to join Democrats in supporting the reauthorization of CHIP.


The health and well-being of our children is a primary responsibility for those of us in Congress—for me, personally, my motivation for me to be in politics is the one in five [children] who live in poverty in our country, go to sleep hungry at night in America, the greatest country that has ever existed in the history of the world. That we should be addressing their health issues is without question, and even if you are oblivious to the concerns—and it’s amazing how much patience people have for other peoples’ suffering—the threshold is so high for other peoples’ suffering. But nonetheless, this issue should have been done by September 30 when the reauthorization ended. The Republicans—because they wanted to pay for it in a strange way—we could not come to an agreement on it. . . . For example, the Walden bill, which they continue to put forth, is a bill that says . . . 5-year reauthorization of CHIP must be paid for . . . at the same time that the Republicans have given a nearly one and a half trillion dollar tax break, permanently, unpaid-for, to corporate America. So where is their value system? Corporations are people, okay, so corporate people get more attention than little children to that ratio of difference—that’s intolerable, that’s unconscionable.



Source

Pelosi, Nancy. 2017. “Pelosi Remarks at Democratic Women’s Working Group Press Conference Calling for Immediate, Bipartisan CHIP Reauthorization.” Press Release, December 20, 2017. Accessed January 22, 2021. https://pelosi.house.gov/news/press-releases/pelosi-remarks-at-democratic-women-s-working-group-press-conference-calling-for.



Since 2007, Democrats have fought to include—and then maintain—coverage for expectant mothers in the CHIP program. Democrats argued that investing in coverage for pregnant women would provide newborn babies with a healthier start; better prenatal care would improve health outcomes and also save money. In 2017, more than 370,000 pregnant women received health insurance coverage through CHIP. As Sen. Debbie Stabenow (D-MI) declared, “When a mom can go and get prenatal care and a baby is born healthy, we all benefit by that” (Terkel 2017). Stabenow noted, “Providing maternity care as part of basic health care actually saves tremendously in health care costs—rather than a complicated pregnancy [and] health problems for babies” (Terkel 2017).

Preserving access to coverage for expectant mothers took on a new sense of urgency for Democrats in 2017, as Republicans introduced several bills to repeal and replace the Affordable Care Act. Several Republican bills proposed to eliminate the “minimum essential coverage” requirement of the ACA, which required insurers to include coverage for maternity benefits. Colorado Lt. Gov. Donna Lynne compared the standoff over CHIP reauthorization to “a little hostage taking with kids and pregnant women in the middle.” Lynne worried about “the cost to the people and the magnitude of the anxiety it is producing. Imagine if you’re a pregnant woman and you’re going to lose your insurance?” (Weiss 2018).

During the 2017–2018 debate over reauthorizing CHIP, Democrats charged that Republicans held poor children hostage to their efforts to cut taxes for wealthy Americans and their efforts to repeal and replace the ACA. House Minority Leader Nancy Pelosi (D-CA) dismissed Republicans’ decision to incorporate CHIP reauthorization within the short-term spending bill before Congress as a political ploy. Pelosi scoffed, “This is like giving you a bowl of doggy doo, put[ting] a cherry on top and call[ing] it a chocolate sundae” (Cunningham 2018). In particular, Democrats strongly objected to Republican proposals to pay for the reauthorization bill by increasing Medicare premiums for high-income seniors and cutting funds for prevention and public health to support community health centers (Dickson 2017). As Sen. Bob Casey (D-PA) wrote in 2017, “Senate Republicans took up a partisan tax bill to cut the corporate tax rate, which creates a $1.4 trillion hole in the federal budget, all while claiming that we don’t have the money for CHIP” (Casey 2017). At a news conference before Christmas in 2017, Democratic legislators holding lumps of coal demanded that Republicans bring a “clean” vote on CHIP funding for a vote before the holiday recess. Rep. Jackie Speier (D-CA) described the continuing stalemate over CHIP as “the ultimate bad Christmas carol story. This may be the most shameful day in the history of Congress.” Speier said, “What we’re doing here today is basically saying, ‘Wealthy Americans, big fat Christmas present for you; Tiny Tim, we’re taking your crutch away from you and all the other kids in this country, and we’re putting a lump of coal into your Christmas stocking’” (Chuck 2017).

Republicans on Children’s Health Insurance

Republicans supported the creation of CHIP in 1997, but over time, they expressed growing concerns about the expanding reach of the program. Republicans in Congress continue to favor a limited role for the program—focused on children, not adults—rather than expanding eligibility to include mothers. In addition, Republicans argue that CHIP should not replace private health insurance for families who can afford it. During the debate about reauthorizing CHIP in 2007, President George W. Bush and most congressional Republicans argued that CHIP should focus on covering poor children who did not qualify for Medicaid.

Republicans believe that efforts to expand CHIP to higher-income families or undocumented individuals are inconsistent with the program’s primary purpose. During the floor debate over reauthorizing SCHIP in 2007, Rep. Nathan Deal (R-GA) argued, “We should put the poorest children at the front of the line. This means we should require states to enroll 90 percent of their SCHIP and Medicaid eligible children under 200 percent of the poverty line before they start enrolling children at higher income levels.” As Rep. Wally Herger (R-CA) noted during the congressional debate over CHIP reauthorization in 2007, “All of us support SCHIP, and we all want to reauthorize it, but we need to put low-income kids first. This bill would expand the program to families making more than $60,000 a year. That is not low income. It is a majority of the households in America. There is a better way. Reauthorize SCHIP and keep it focused on truly needy children” (U.S. Congress 2007). Many Republicans charged that the proposed expansion to SCHIP fundamentally redefined the program’s mission and the intent of original legislation. Rep. Kenny Hulshof (R-MO) declared, “The Federal Government should not be, in my humble opinion, in the business of paying for states who want to cover childless adults that are grandfathered in this bill. And on behalf of my constituents in Missouri, should I ask them to reach into their pockets then and to pay for a family of four in New Jersey making $70,000 or a family of four in New York making $80,000?” (U.S. Congress 2007).

In December 2007, President George W. Bush vetoed H.R. 3963, the Children’s Health Insurance Program Reauthorization Act of 2007. The crux of the president’s opposition lay in his belief that the proposed reauthorization and expansion represented a fundamental change in the nature of the program. This was not a new concern for Republicans in Congress. A fear of “crowding out”—in which people drop private plans for less expensive (or free) public coverage—led Republicans to oppose expanded eligibility for middle- and upper-income families. During the initial debate over SCHIP in 1997, Sen. William Roth (R-DE) noted that “the greatest challenge facing the various child health proposals before us is to reach more children without eroding the present system which provides health care coverage for seven out of eight children. Two-thirds of all children gain access to health care through the private sector. Thus, we need to proceed carefully to make certain that we do not displace the private sector role in providing health insurance for children” (U.S. Senate, Committee on Finance 1997).

A decade later, President Bush reaffirmed this point: “Ultimately, our Nation’s goal should be to move children who have no health insurance to private coverage—not to move children who already have private health insurance to government coverage. The legislation would still shift SCHIP away from its original purpose by covering adults. It would still include coverage of many individuals with incomes higher than the median income in the United States. It would still result in government health care for approximately 2 million children who already have private health care coverage” (Bush 2007). Republicans believe that federal policy to support children’s health insurance should encourage private insurance, not replace private insurance for families who can afford to purchase their own coverage. Public coverage, when necessary, serves as a backstop for families unable to obtain private coverage. Rep. Marsha Blackburn (R-TN) supported President Bush’s veto of the reauthorization bill in 2007, warning, “It would remove people from private insurance and put them over on the government rolls” (U.S. Congress 2007).

For Republicans, the reauthorization of CHIP raised fundamental questions about the role of government in the health care system. As the Wall Street Journal editorialized in 2007, “SCHIP expansion has become the consensus Democratic strategy for quietly growing the government’s share of health spending.” The editors warned that “what the Senate, and the country need is a bigger debate over whether Americans really want this stealthy, slow-motion socialism” (Wall Street Journal 2007). During the floor debate in the House of Representatives over overriding President Bush’s first veto of the CHIP reauthorization bill in October 2007, Rep. Steve King (R-IA) attacked the reauthorization bill as “socialized medicine.” He parodied the usual acronym, arguing that “SCHIP stands for Socialized, Clinton-style Hillarycare for Illegals and their Parents” (Congress.gov 2007). King declared, “This is the cornerstone of socialized medicine. It’s put in place. That’s what this debate is about: make people dependent so they don’t have individual responsibility and you can have more people dependent upon your votes on the floor of this Congress and less vitality in America” (Congress.gov 2007). As a result, Republicans argued that expectant mothers should not be covered by CHIP. Expanding the program beyond its target population of children is inconsistent with the program’s original purpose.

Republicans charged Democrats “played games” with CHIP in a heavy-handed effort to force a vote on immigration reform and other policy priorities. In January 2018, House Republicans tweeted, “Children’s lives are at stake. It’s time for our friends across the aisle to stop playing games with CHIP funding.” Minority Leader Nancy Pelosi (D-CA) lent credence to Republicans’ charges in her public remarks about the short-term funding bill before Congress in December 2017. Pelosi described the temporary spending measure as “a waste of time” and declared that the members of the House “will not leave here (for the holidays) without a . . . fix” to the problem of illegal immigrants who had arrived in the United States as children and are sometimes referred to as “Dreamers” (Reuters 2017). Pelosi complained that the spending bill “has nothing about (the) opioid epidemic. There’s nothing about veterans’ funding, nothing about CHIP—CHIP—children’s health insurance, community health centers, nothing about, well, the DREAM Act, among other things” (Reuters 2017).

Republicans charged Democrats with obstruction. House Republican Conference Chair Cathy McMorris Rodgers (R-WA) expressed frustration that “nearly all of the Democrats, unfortunately in the House, have voted against CHIP three times now. They’ve pushed us to this critical deadline when the government funding runs out on Friday. And now they’re threatening to hold this up over DACA” (House Republicans 2018). As Rep. Greg Walden (R-OR) argued, “It was the Democrats on the Energy and Commerce Committee that repeatedly moved to delay consideration of bipartisan legislation to extend these vital programs in the first place. And ultimately the majority of Democrats voted against funding CHIP and community health centers on the House Floor at every turn, while Republican majorities carried every vote to passage” (Walden 2018).
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COVID-19 Pandemic


At a Glance

In December 2019, Chinese officials reported a cluster of pneumonia cases caused by SARS-CoV-2, a novel strain of coronavirus (COVID-19). By late January 2020, the United States had recorded its first documented coronavirus case in Washington State. Within weeks, more cases appeared around the country, and in March, New York City became the epicenter of a national outbreak of the disease. Intense partisanship quickly punctuated the growing national emergency. The first weeks of the pandemic spurred accusations from Democrats that Republicans were downplaying the seriousness of the pandemic and accusations from Republicans that Democrats were fearmongering. Democrats and Republicans differed in how they defined and first responded to the epidemic, how they perceived state and federal measures to protect public health and mitigate viral transmission, and how they planned to reopen state economies and return to normalcy.

Democrats responded to the pandemic by emphasizing that governments had a responsibility to implement public health measures that would protect and preserve the ability of individuals to remain healthy and economically secure. For Democrats, COVID-19 represented a public health emergency that demanded decisive federal action, and they heavily criticized the response of Republican President Donald Trump and his administration as inadequate and incompetent. Moreover, Democrats insisted that the pandemic reinforced the social contract that governments—local, state, and federal—have with their citizens. Democrats widely supported federal aid to state and local governments and called for federal spending to support Americans in need as a result of the pandemic through a combination of sick pay, family leave, unemployment benefits, and other social assistance programs. Democrats also called for increased state authority to set regulations, typically a Republican emphasis.

Republicans responded to the pandemic by emphasizing conservative conceptions of liberty, individual freedom, and limited government. For Republicans, the prospect of government overreach was great, and some regarded statewide stay-at-home and masking orders as threats to individual freedom. GOP lawmakers, officials, and media figures also emphasized that actions taken by state and federal governments to combat COVID-19 had to be measured against their economic impact and their implications for civil liberties. While the pandemic necessitated federal action, Republicans were wary of significant increases in federal spending that, according to them, would encourage state dependency on the federal government. Republicans advocated for financial support for industries harmed by the pandemic and called for liability protections for employers to necessitate economic reopening.

According to Many Democrats . . .

•By downplaying the severity of the pandemic, President Trump and his fellow Republicans unnecessarily jeopardized the nation’s health and safety.

•State governments require financial and logistical support from the federal government.

•State governments have the responsibility to mandate social distancing and stay-at-home orders, even if their prolonged practice may impose severe economic impacts on local, state, and national economies.

According to Many Republicans . . .

•Democrats and the media capitalized on public fear in a partisan attempt to damage President Trump.

•Citizens should exercise their personal responsibility for social distancing rather than be forced to do so by government mandate.

•Virus mitigation measures are important, but only if their impacts do not curtail the individual liberties of American citizens or the fundamental well-being of the American economy.
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Overview

COVID-19 became a national public health crisis in the United States during the first months of 2020. Following the nation’s first documented case in January, all 50 states reported at least one COVID-19 fatality by mid-April. State and federal officials struggled to contain the spread of the virus and engaged in tense political debates about how to manage the pandemic and its aftermath. As one political pollster observed, “It is very clear that partisanship has infected our views of the coronavirus” (McCormick 2020). Over the course of the first half of 2020, the COVID-19 pandemic magnified long-standing differences between the two political parties with respect to attitudes about civil liberties and personal responsibility, emergency powers, public health, and economic policy.

The first COVID-19 hot spots in the United States were major metropolitan areas in coastal states with Democratic leadership. On January 29, 2020, President Donald Trump announced the formation of the White House Coronavirus Task Force, led first by U.S. Health and Human Services Secretary Alex Azar and then by Vice President Mike Pence. Six weeks later, Trump declared a state of emergency. On March 19, Gavin Newsom (D-CA) became the first governor to announce and implement a mandatory statewide stay-at-home order. Within four days of California’s announcement, 9 states—8 of which were led by Democratic governors—had announced their own stay-at-home orders. Within one week, 19 states, 12 led by Democrats, had announced statewide orders. By April 3, 41 states and Washington, DC, had announced stay-at-home orders. One month after California’s announcement, the 6 states that had yet to implement statewide stay-at-home orders were all led by Republican governors. By late April, data indicated that while states with Democratic governors had more COVID-19 cases and deaths than states with Republican governors, the number of cases was increasing more quickly in states with Republican governors than those with Democratic governors (Altman 2020).

During March and April 2020, governors and state health agencies announced public health directives that included limitations on public gatherings, social distancing guidelines, stay-at-home orders, the closure of nonessential businesses, and the wearing of face coverings in public spaces. Partisan tensions reflected differences of opinion regarding how restrictive these virus mitigation measures should be. Democratic mayors in Republican-led states sought to institute local measures that were more restrictive than statewide measures; Republican officials in Democratic-led states sought to ease or even ignore statewide measures. In some states, Democratic mayors issued executive orders at the municipal level before Republican governors did so at the state level.

For example, after Mississippi’s Gov. Tate Reeves (R) closed schools but issued no other social distancing directives in March 2020, Tupelo Mayor Jason Shelton (D) established limits on public gatherings in the city and restricted its restaurants to only carryout, curbside service, and delivery (Pittman 2020). After Reeves issued a subsequent executive order that allowed restaurants to limit indoor dining capacity to 10 people, Shelton and other mayors argued that the less restrictive statewide orders superseded their more stringent measures (Vance 2020). In Florida, the Democratic mayors of Miami Beach and Fort Lauderdale closed beaches after Gov. Ron DeSantis (R) elected not to do so in mid-March 2020 (NBC Miami 2020). DeSantis defended his decision by emphasizing local control. He explained, “We want [mayors] to have the freedom to [keep beaches open], but we also want them to have the freedom to do more if they see fit” (Willis 2020). In March, Gov. Doug Ducey (R) of Arizona signed an executive order prohibiting city and county governments from closing any essential businesses or declaring stay-at-home orders (Ducey 2020). At times, the opposite pattern was observed with Republican officials in Democratic-led states. In May, the Republican president of the Narragansett, Rhode Island, town council filed (but quickly withdrew) a resolution that directed town police to not enforce penalties if any establishments violated Gov. Gina Raimondo’s (D) coronavirus executive orders (Milkovits 2020).

Some Republican governors broke with their colleagues by implementing restrictive measures early or by criticizing the Trump administration’s response to COVID-19. For example, Gov. Mike DeWine of Ohio was one of the first Republican governors to regulate activities to prevent or limit the rate of disease spread. DeWine’s first COVID-related action in early March came before the state had any documented cases, and Ohio was among the first states to close public schools and issue a statewide stay-at-home order (Witte and Zezima 2020). Similarly, Maryland’s Gov. Larry Hogan (R) issued his first COVID-related press release in late January and mobilized state public health officials before the state had any confirmed COVID cases (Office of Governor Larry Hogan 2020). In April, Hogan criticized the Trump administration’s handling of the pandemic. After Trump speculated about injecting disinfectants into COVID patients at an April coronavirus task force briefing—a suggestion that deeply alarmed health care professionals and researchers across the country—Hogan remarked, “It’s critical that the president of the United States, when people are really scared and in the middle of this worldwide pandemic, in these press conferences that we really get the facts out there, and unfortunately some of the messaging has not been great” (Quinn 2020). Amid a nationwide testing shortage, Hogan also obtained a bulk shipment of a half million COVID test kits from South Korea in late April, sparking Trump’s ire. As Trump argued, “the governor of Maryland didn’t really understand” the state’s COVID-19 testing capacity after the governor had questioned whether enough COVID-19 tests were available to ensure the reopening of the state’s economy (Rupar 2020). Hogan responded by defending his decision to obtain test kits from South Korea: “This is exactly what the president has told us to do. Just yesterday, he was saying the governors are responsible for this” (Swalec 2020). By May, Hogan had one of the highest approval ratings among governors nationwide from either party (WJZ 2020).

Public officials also debated who was deserving of relief during the pandemic—individual taxpayers, small businesses, large corporations, or state governments—and to what extent. In March 2020, Democrats and Republicans proposed direct relief payments to individual taxpayers, but in different ways and to different degrees. Some Democrats, including Reps. Tulsi Gabbard (HI) and Alexandria Ocasio-Cortez (NY), advocated for emergency universal basic income, while others, including Reps. Ro Khanna (CA) and Tim Ryan (OH) proposed emergency tax credits. Sen. Mitt Romney (R-UT) favored a onetime cash payment of $1,000, while Sen. Tom Cotton (R-AR) favored monthly payments (Romney 2020). Sen. Bernie Sanders (I-VT), a longtime proponent of Medicare for All, also proposed that Medicare cover all health care expenses during the pandemic (Marans 2020). Ultimately, the Coronavirus Aid, Relief, and Economic Security (CARES) Act unanimously passed the Republican-led Senate on March 25, 2020, and the Democratic-led House by voice vote the next day. President Trump signed the economic relief package on March 27, 2020. The bill included cash payments to qualifying individuals, unemployment assistance, small business emergency grants and loans, and funding for hospitals and health agencies.

Partisanship became even more pronounced during subsequent economic stimulus debates. In late April, Senate Majority Leader Mitch McConnell (R-KY) suggested that states should declare bankruptcy rather than obtain federal bailout funds. Both Democrats and Republicans criticized the proposal. As Sen. Pat Roberts (R-KS) explained, “There has to be some assistance to state and local governments. . . . This should not be a partisan issue” (Andrews and Wise 2020). Yet, Sen. Rand Paul (R-KY) warned, “We can’t continue on this course. No amount of bailout dollars will stimulate an economy that is being strangled by quarantine” (Andrews and Wise 2020). Rep. Alexandria Ocasio-Cortez was the only Democrat who voted against the additional relief plan for small businesses and hospitals. As she argued, “If you had urgency, you would legislate like rent was due on May 1 and make sure we include rent and mortgage relief for our constituents” (Da Silva 2020). As former Vice President Joe Biden and Sen. Elizabeth Warren (D-MA) suggested in early May 2020, “Even the most ideological conservatives have been forced to acknowledge that government is an essential part of the COVID-19 solution. Government delivers best when its actions are fair, transparent and accountable” (Biden and Warren 2020).

In mid-May 2020, the Democratic-led House passed the $3 trillion HEROES Act, which extended unemployment benefits, provided hazard pay for essential workers, increased Supplemental Nutritional Assistance Program (SNAP) benefits, and included funding for state and local governments. Republicans dismissed the legislation as a “liberal wish list” that would never be approved by the Republican-led Senate (Collins 2020).

Democrats and Republicans debated how long social distancing and nonessential business closures would and should remain in force. At one coronavirus task force press briefing in April 2020, President Trump asserted that he could reopen the country regardless of any state or local stay-at-home orders in place. As he argued, “When somebody is the President of the United States, the authority is total” (White 2020). Gov. Andrew Cuomo (D) of New York contradicted Trump: “We would have a constitutional challenge between the state and the federal government, and that would go into the courts, and that would be the worst possible thing he could do at this moment” (Forgey and Oprysko 2020).

As statewide stay-at-home orders remained in place across the country through mid-April, conservative activists held a series of protests at statehouses, challenging Democratic and Republican governors who had issued the orders (Behrmann 2020). Protestors in Minnesota, for example, posted on Facebook, “Our freedoms and economy are under full blown attack by a radical anti-American Governor!” (Liberate Minnesota 2020). Another protest group, Reopen Virginia, argued that “the government mandating healthy citizens to stay home, forcing businesses and churches to close is called tyranny” (WWBT/WHSV 2020). President Trump encouraged these efforts, declaring on Twitter that such states should be “liberated.” In response, governors across the country expressed concern that Trump’s tweets conflicted with the administration’s own guidelines for reopening and would encourage Americans to ignore stay-at-home orders. As Washington’s Gov. Jay Inslee (D) argued, “It is dangerous because it can inspire people to ignore things that actually can save their lives.” Gov. Gretchen Whitmer (D) of Michigan defended her state’s stay-at-home order: “It’s working. We are seeing the curve start to flatten. And that means we’re saving lives” (Cummings 2020).

In several regions across the country, state governors joined together to announce a series of multistate partnerships to reopen regional economies. In mid-April, the Democratic governors of California, Oregon, and Washington announced a “shared approach for reopening our economies” (Office of Governor Gavin Newsom 2020). That same day, the governors of Connecticut, Delaware, Massachusetts, New Jersey, New York, Pennsylvania, and Rhode Island—six Democrats and one Republican—announced a Northeast regional coalition. Seven Midwestern governors—five Democrats and two Republicans—also established an economic reopening partnership for Illinois, Indiana, Kentucky, Michigan, Minnesota, Ohio, and Wisconsin. Reports indicated that the Republican governors of Iowa, Missouri, North Dakota, and South Dakota declined to participate (Klayman 2020).

Across the country, Republicans filed lawsuits against Democratic governors or sought to introduce alternate recovery plans, concerned that prolonged shutdowns would prolong economic hardship. In Michigan, House Republicans issued Michigan’s Comeback Roadmap, which called for reopening less impacted areas rather than maintaining Gov. Whitmer’s statewide restrictions (Michigan House Republicans 2020). In Illinois, 11 downstate counties unveiled a plan for regional reopening sooner than allowed under Gov. J. B. Pritzker’s (D) Restore Illinois plan. As Peoria Mayor Jim Ardis (R) stated in mid-May 2020, “If the governor comes out and says no, our plan is to move forward” (Register-Mail 2020). All these partisan battles reflected a stark divide in the populace at large. In one April poll, 81 percent of Democrats and Democratic leaners indicated that their greatest concern was that governments would ease restrictions too quickly, while 46 percent of Republicans and Republican leaners feared that restrictions would not be lifted quickly enough (Pew Research Center 2020a). In another poll, 31 percent of Republicans indicated a readiness to return “immediately” to normal activities compared to 11 percent of Democrats (Saad 2020).

Despite partisan differences on reopening, public polls indicated that many Democratic and Republican governors viewed as prioritizing public health and safety over economic considerations received bipartisan support for their handling of the pandemic. In New Jersey, 92 percent of Democrats and 57 percent of Republicans approved of Gov. Phil Murphy’s (D) handling (Quinnipiac University Poll 2020). In New Hampshire, public polls indicated even stronger bipartisan support for Gov. Chris Sununu (R): 86 percent of Democrats and 93 percent of Republicans approved of his pandemic response by late April. In fact, 91 percent of Democrats strongly supported Sununu’s stay-at-home order versus 45 percent of Republicans (University of New Hampshire Survey Center 2020). In Massachusetts, 80 percent of Democrats and 91 percent of Republicans approved of Gov. Charlie Baker’s (R) handling (Boston Globe 2020). However, some Republican governors who sought to reopen their states more quickly faced opposition from both sides of the aisle. One May poll found that the Republican governors of Florida, Georgia, and Texas, all of whom sought to reopen their states on a faster schedule, had the three lowest approval ratings among 12 states surveyed (Clement and Balz 2020).

President Trump’s approval ratings during the COVID-19 pandemic illustrated the deepening political divide between Democrats and Republicans. In one Wall Street Journal poll from March 2020, 81 percent of Republicans approved of Trump’s handling of the pandemic, while 84 percent of Democrats disapproved (McCormick 2020). In a University of New Hampshire poll, 97 percent of Democrats disapproved of Trump’s handling, while 88 percent of Republicans approved (McKinley, Azem, and Smith 2020). In the midst of an upcoming presidential election, another poll recorded a 15-point favorability drop for Trump in battleground states between March and April 2020 (PPRI 2020). Elsewhere, moderate Republicans in competitive districts voiced concern that Trump’s handling of the pandemic would jeopardize their own election chances (Edmonson and Ruiz 2020). One group of Republicans opposed to Trump’s reelection, the Lincoln Project, launched television advertisements that reimagined President Ronald Reagan’s 1984 reelection campaign ad to “[put] the blame for the government’s failures in responding to covid-19 right where it belongs—on Trump,” as George Conway explained (Conway 2020). Trump’s approval ratings continued to decline throughout the summer, and by mid-July, 60 percent of ABC News poll respondents disapproved of Trump’s handling of the pandemic (Langer 2020). Trump’s own COVID-19 diagnosis in October 2020 did not shift public opinion in his favor: in one Reuters poll, 65 percent of respondents agreed that if “President Trump had taken coronavirus/COVID-19 more seriously, he probably would not have been infected” (Reuters 2020).

Democrats and Republicans not only disagreed about how politicians were managing the pandemic but also about the scope and severity of the pandemic more generally. This disparity reinforced the fact that Democrats and Republicans learn about health policy issues from different news sources. Gallup surveys highlighted how many Republicans relied on a “conservative news diet” of sources such as Fox News and One America News, while many Democrats relied on a “liberal news diet” of sources that included MSNBC and the New York Times (Ritter 2020). In one late March poll, 76 percent of Republicans responded that national media was “overreacting” compared to 21 percent of Democrats (CBS News 2020). In April, 64 percent of Democrats indicated that “the worst is yet to come” compared to 27 percent of Republicans (Kirzinger et al. 2020). By early May, 63 percent of Democrats indicated that they believed that the actual number of COVID-19 deaths was higher than the reported number. Meanwhile, 40 percent of Republicans assumed that the actual number was less than the reported number (Talev 2020).

Other polls suggested that although Americans favored having the federal government in charge of handling the pandemic, they expressed greater trust in their local and state governments (Galston 2020). In one Pew poll from March 2020, 66 percent of Democrats and 73 percent of Republicans agreed that their local officials were doing a “good” or “excellent” job of handling the COVID-19 pandemic (Pew Research Center 2020b).

During the first months of the pandemic, however, the relationships among state governors and the federal government were particularly strained by frustrations regarding states’ access to the federal stockpile of personal protective equipment (PPE) and ventilators and by questions about who would fund and administer COVID-19 testing sites across the country. The conservative Heritage Foundation posited that “success will depend on strong federal-state cooperation—and even more so on the capacity and competence of governors and state public health authorities to fashion policies appropriate to the conditions on the ground” (Moffit and Badger 2020). In March, Senior Advisor to the President Jared Kushner responded to public criticism from governors by arguing that the federal stockpile was “not supposed to be states’ stockpiles that they then use” (Ordoñez 2020). Kushner also emphasized ceding the federal government’s responsibility for the pandemic response to the private sector. He argued, “The federal government is not designed to solve all our problems; a lot of the muscle is in the private sector and there’s also a lot of smart people” (Abutaleb, Parker, and Dawsey 2020).

In April, federal funding for testing sites transitioned to the states. One Health and Human Services spokesperson justified the shift by saying, “The transition will ensure each state has the flexibility and autonomy to manage and operate testing sites within the needs of their specific community and to prioritize resources where they are needed the most” (Brady 2020). Democratic governors, on the other hand, argued that this shift and the lack of a national testing strategy signaled the shirking of federal responsibility. As New York’s Gov. Andrew Cuomo (D) declared, “Don’t give [the states] this massive undertaking that has never been done before and then not give them any resources to do it” (Shabad 2020). Gov. Ned Lamont (D) of Connecticut also criticized the administration’s stance, stating, “Obviously, if the Feds would take the lead on [testing], it would be a lot more effective” (CNN 2020).

Democrats and Republicans responded differently to calls to change personal behaviors during the COVID-19 pandemic. For example, in March 2020, 59 percent of Democrats reported they sought to avoid large gatherings, while 60 percent of Republicans did not (Allyn and Sprunt 2020). In one study of geolocation and debit card usage, residents in Democratic counties were more likely to comply with stay-at-home orders than residents in Republican counties. Moreover, compliance rose when a governor’s political affiliation aligned with the political makeup of a given county (Painter and Qiu 2020). Mask wearing became an ideologically charged gesture, particularly among public officeholders. As two political correspondents observed, “The mask has become the ultimate symbol of this new cultural and political divide” (Lizza and Lippman 2020).

At an early April 2020 Coronavirus Task Force press conference, President Trump announced new Centers for Disease Control and Prevention (CDC) guidelines for mask wearing but also acknowledged that “this is voluntary. I don’t think I’m going to be doing it” (Bennett 2020). While many Democratic legislators wore face coverings in public, some members of the Trump administration and Republican legislators forewent doing so, despite repeated declarations from public health officials in the administration that mask wearing was the most effective practice that citizens could adopt to protect themselves and others when out in public. U.S. House Rules Committee Chairman Jim McGovern (D-MA) criticized Republican colleagues for not wearing masks during committee hearings in late April: “While we all want to show how fearless we are, we should be mindful of the people that are surrounding us” (Nelson 2020). By mid-June, Speaker Nancy Pelosi (D-CA) required all members of the House to wear masks at all hearings (Axelrod 2020).

Although public polls suggested that the percentage of Americans who wore face masks outside the home had increased in early April, partisan differences remained: 75 percent of Democrats reported wearing masks compared to 58 percent of Republicans (Brenan 2020). By May, Democrats were more likely than Republicans to report that social distancing measures were helping slow the spread of COVID-19 “a lot” (Funk, Kennedy, and Johnson 2020). As the pandemic surged through red states in June and July, prominent Republicans began encouraging Americans to wear masks to slow the spread of COVID-19. In late June, Senate Majority Leader Mitch McConnell (R-KY) said, “We must have no stigma, none, about wearing masks when we leave our homes and come near other people” (Phillips 2020). After weeks of public statements minimizing the importance of wearing masks, in late July, President Trump tweeted a photo of himself wearing a face mask for the first time and wrote, “Many people say that it is Patriotic to wear a face mask when you can’t socially distance” (Trump 2020b).

Democrats on COVID-19

Democratic responses to COVID-19 embodied liberal conceptions of civil rights, social responsibility, and the role of government in solving social problems. For Democrats, COVID-19 represented a public health emergency that demanded decisive federal, state, and local action. Moreover, Democrats insisted that the pandemic reinforced the social contract that governments have with their citizens.

Early on, Democrats argued that the Trump administration had unnecessarily jeopardized the nation’s health and safety by destabilizing the federal pandemic preparedness apparatus. In mid-February 2020, 27 Democratic senators sent a letter to the White House inquiring why the position of head of global health security on the National Security Council had remained vacant since 2018 (Warren et al. 2020). As Joe Biden later tweeted, “The Obama-Biden Administration set up the White House National Security Council Directorate for Global Health Security and Biodefense to prepare for future pandemics like COVID-19. Donald Trump eliminated it—and now we’re paying the price” (Biden 2020). When Trump remarked that “nobody ever expected a thing like this” at a town hall in March 2020, former Obama administration officials publicly argued otherwise (Trump 2020a).

Virus terminology became politically contested as Democrats drew attention to rising anti-Asian sentiment associated with the pandemic. Even after the World Health Organization (WHO) warned against employing geographic signifiers when referring to COVID-19, some conservative politicians referred to the virus as the “Chinese virus” or the “Wuhan virus,” in part to blame the Chinese government for its presumed lack of transparency about the disease outbreak. Democrats argued that identifying COVID-19 by geographic terms was racist and xenophobic. Rep. Ted Lieu (D-CA) tweeted, “Calling COVID-19 the Wuhan Virus is an example of the myopia that allowed it to spread in the US. The virus is not constrained by country or race” (Lieu 2020). In one March Economist/YouGov poll, 73 percent of Democratic primary voters agreed with the proposition that individuals who referred to COVID-19 as the “Chinese virus,” “Kung flu,” or “Wuhan virus” were racist (YouGov 2020). In mid-May, Sens. Kamala Harris (D-CA), Tammy Duckworth (D-IL), and Mazie Hirono (D-HI) introduced a resolution condemning anti-Asian rhetoric and discrimination related to the pandemic (S. Res. 580 2020).


Coronavirus Requires Federal Leadership

In a July 15, 2020, press release, Rep. Maxine Waters (D-CA) issued a strong rebuke of President Donald Trump’s management of the COVID-19 pandemic.


Instead of a real president, the American people are left to suffer through the repeated failures of an impeached criminal who lacks the knowledge, experience, or common human decency to provide the leadership that our country needs to survive this public health nightmare. Donald Trump is too much of a coward to use his authority to fully invoke the Defense Production Act (DPA) in order to meet the PPE and medical device needs of our healthcare industry and communities. He’s too insecure to respect the life-saving guidance of Dr. Anthony Fauci, our top infectious disease expert whose approval and trustworthiness ratings are greater than his in the eyes of the American people. He’s too untrustworthy to allow hospitals and the Centers for Disease Control (CDC) to maintain autonomy in recording COVID-19 cases and patient information, and instead wants them to send the data to his administration cronies. He’s too ignorant to wear a mask, and he’s too incompetent, dangerous, and too much of an international disgrace to serve in office of the presidency for another day.
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Democrats emphasized that state governments had a responsibility to mandate social distancing and stay-at-home orders and argued that such measures were imperative. Days after he implemented a statewide stay-at-home order in March 2020, Gov. Gavin Newsom (D) of California remarked, “There’s a social contract here. People, I think, recognize the need to do more and to meet this moment” (Drezner 2020). In contrast to Republican governors who insisted on voluntary social distancing to preserve individual liberty, Gov. Kate Brown (D) of Oregon argued for the need for greater government restrictions to save lives: “I started by asking Oregonians to stay home and practice social distancing. Then I urged the public to follow these recommendations. Instead, thousands crowded the beaches of our coastal communities, our trails, our parks, and our city streets, potentially spreading COVID-19 and endangering the lives of others across the state. Now, I’m ordering it. To save lives and protect our community” (KATU 2020). In April, after conservative groups protested Michigan’s Gov. Gretchen Whitmer’s (D) stay-at-home order, Michigan State Attorney General Dana Nessel emphasized that “if people all around our state do not have their lives cut short and instead go on to rebuild their future in the aftermath of this terrible time, then Governor Whitmer will have done her job” (Nichols and Demas 2020).

Democratic governors also argued that they required substantive financial and logistical support from the federal government. The pandemic had significantly impacted supply chains for foodstuffs, household products, and medical supplies, such as surgical masks, N95 respirators, and other PPE. As Gov. Andrew Cuomo (D-NY) asserted, “State and local governments alone simply do not have the capacity or resources to do what is necessary” without federal assistance (Cuomo 2020). When that federal assistance failed to arrive, state governments were forced to compete on the open market for medical supplies. The situation prompted Gov. J. B. Pritzker (D) of Illinois to lament, “It’s a Wild West out there. And, indeed, we are overpaying” (Knutson 2020).

Democratic governors suggested that the federal government had actively impeded their purchase efforts following reports of federal seizures of state supply orders. As the Trump administration invoked the Defense Production Act to acquire medical supplies ahead of states and hospitals, Kentucky’s Gov. Andy Beshear (D) remarked, “It’s very hard to buy things when the federal government is there and anytime they want to buy it, they get it first” (Van Velzer 2020). In response to this challenge, Rep. Anthony Brown (D-MD) and Sen. Elizabeth Warren (D-MA) sponsored bills to centralize the purchasing and distribution of medical supplies. Warren argued, “We can’t confront a national crisis with bidding wars and massive price increases—we need a national strategy” (Caygle 2020). Lacking a national strategy, a group of Northeast and mid-Atlantic governors agreed to develop a regional supply chain. Gov. John Carney (D) of Delaware emphasized, “We’ll be better positioned to continue tackling this crisis working together with the states around us” (Office of Governor Andrew Cuomo 2020).

Democratic governors in states significantly impacted by COVID-19 also sought to deescalate partisan tensions by calling for national unity. As Gov. Cuomo offered during one press briefing, “Forget the politics. We have a national crisis. We are at war. There is no politics. There is no red and blue. It’s red, white and blue. So let’s get over it and, again, lead by example” (Allassan 2020). In response to public protests against her executive actions, Gov. Whitmer of Michigan remarked, “We must remember that the enemy is not one another, it is the coronavirus, a threat unconstrained by state lines or party registration” (Whitmer 2020). By late June, the United States set multiple daily records for confirmed COVID-19 cases, spurring Democrats to call for a federal mandate on wearing masks. As negotiations for additional COVID-19 relief bills remained deadlocked leading up to the 2020 presidential election, Democrats repeatedly emphasized that economic recovery would not happen without an effective and coordinated pandemic response. As the Democratic party’s 2020 platform put it, “Solving the public health crisis posed by the pandemic is the surest way to get the economy back on track” (Democratic National Committee 2020).

Republicans on COVID-19

Republican responses to COVID-19 have reflected conservative conceptions of civil liberties, individual freedom, and limited government. For Republicans, the prospect of government overreach in the name of public health was great, whether restricting freedom of religion or freedom of public assembly. Any actions taken by state and federal governments had to be measured against their economic impact and their imposition on individual civil liberties.

Throughout January and February 2020, members of the Trump administration argued that initial media coverage about the pandemic was excessive and melodramatic. On February 25, then Trump campaign spokeswoman Kayleigh McEnany said, “We will not see diseases like the coronavirus come here” (Kaczynski, Steck, and McDermott 2020). The administration also claimed that Democrats sought to stoke public fear about COVID-19 in a partisan attempt to damage President Trump. As White House Chief of Staff Mick Mulvaney intimated at the Conservative Political Action Conference (CPAC), “They think this is going to be what brings down the president. That’s what this is all about” (Behrmann and Fritze 2020). On February 29, the day before the announcement of the first COVID-19 death in the United States, Trump said during a rally in South Carolina, “The Democrats are politicizing the coronavirus. . . . This is their new hoax” (Cook and Choi 2020).

The Trump administration’s strategy of minimizing the likely severity and duration of the pandemic was reflected in conservative media. In late March, one poll found that only 33 percent of Republicans perceived the spread of COVID-19 as a “crisis” (CBS News 2020). By April, some Republicans suggested that the media had overhyped the pandemic because COVID-related deaths had not reached the original projections at that point. As former U.S. Secretary of Education William Bennett and Seth Leibsohn posited, “A panic and hysteria over a pandemic that does not look to be what so many frightened us into thinking has radically degraded this country” (Bennett and Leibsohn 2020). As the number of COVID-19 deaths exceeded 100,000 by the end of May, some prominent Republicans distanced themselves from Trump’s efforts to minimize the scope and severity of the pandemic. Public opinion polls indicated that Maryland’s Gov. Larry Hogan—one of Trump’s most vocal Republican critics—was the most popular governor in the nation with an 85 percent approval rating (Blake 2020). In one June interview, Hogan suggested that Trump should prepare for the pandemic’s second wave by “listen[ing] to the scientists, look[ing] at the science, and mak[ing] the decisions based on that” (Kroll 2020). Reporters from other news outlets documented how programming on Fox News, the conservative news outlet favored by Trump, evolved from initially downplaying the pandemic to declaring it a public health crisis and de-emphasizing controversial positions on mask wearing (Nazaryan 2020).


Ingenuity Will Reopen America

On March 25, 2020, Sen. Tom Cotton (R-AR) emphasized industrial ingenuity on the path toward reopening the American economy.


America must, indeed, reopen. When we do, these decisions must be based on local conditions, not an arbitrary nationwide timeline. Our Governors and mayors understand their local conditions. They can make gradual, rolling, calibrated decisions in a way that is responsible when the tools to effectively fight this virus are ready and available.

What I have outlined may seem like a daunting and even impossible challenge, but our Nation has overcome far greater challenges before. Already, America is rising to take on the China virus. The giant of American industry is awakening and retooling our factories to join this fight just as we did during World War II. Never bet against America’s workers and American ingenuity. All across this country, Americans are springing into action. We know the vital role our doctors and nurses will play in the coming months alongside our first responders, our factory workers, our farmers, our grocers, and on down the list.

Ask yourself now how you can help. Can you keep your distance from those who are most at risk, realizing that the China virus preys on our most earnest desires for society and companionship? Can you offer your charity to a friend in need? Can you pick up groceries for your elderly neighbor? Can you keep your workers on payroll and benefits for just a little longer until our legislation kicks in? Can you postpone your tenant’s rent for a month? Can you pray for the deliverance of our Nation and the world?
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Republicans insisted that steps taken to combat COVID-19 also had to be judged by whether they threatened civil liberties or took too heavy an economic toll. As President Trump tweeted, “We cannot let the cure be worse than the problem itself” (Trump 2020b). Some Republicans compared COVID-19 to other public health risks and warned against what they perceived as disproportionate policy responses. As Sen. Ron Johnson (R-WI) suggested, “We don’t shut down our economy because tens of thousands of people die on the highways. It’s a risk we accept so we can move about. We don’t shut down our economies because tens of thousands of people die from the common flu” (Gilbert 2020). Some Republican officials and allies in conservative media criticized public health officials who called for significant curtailments in social and economic activity to reduce disease transmission. Drs. Anthony Fauci and Deborah Birx, prominent members of the White House Coronavirus Task Force, were particular targets of this type of criticism. Reps. Andy Biggs (R-AZ) and Ken Buck (R-CO), for example, dismissed Fauci and Birx as “the dynamic duo of economic destruction” who were preventing the reopening of state economies (Biggs and Buck 2020).

Republican governors encouraged citizens to exercise their personal responsibility to practice social distancing rather than be forced to do so by government mandate. Gov. Kristi Noem (R) of South Dakota justified not issuing a statewide stay-at-home order by stating that citizens should be able to decide “to exercise their right to work, to worship and to play. Or to even stay at home” (Witte 2020). Similarly, Nebraska’s Gov. Pete Ricketts (R) touted his voluntary social distancing order as “about [you] making that decision, not the heavy hand of government taking away your freedoms” (Ollstein, Goldberg, and McCaskill 2020). Some Republican governors intimated that stay-at-home orders were akin to communism or socialism. When Gov. Tate Reeves (R) of Mississippi first rejected issuing a statewide order, he remarked, “Mississippi’s never going to be China. Mississippi’s never going to be North Korea” (Judin 2020). Other Republican governors proudly characterized their stances as ones that reflected their states’ individual needs. When Alabama’s Gov. Kay Ivey (R) declined to issue a statewide order in late March, she remarked, “Y’all, we are not Louisiana, we are not New York state, we are not California” (Bump 2020). Eight days later, Ivey ordered the closing of nonessential businesses and issued a statewide stay-at-home order as cases continued to rise in the state (Fulmore 2020).

Republican governors were particularly hesitant to impose size limits on public gatherings in churches and other spaces, characterizing such mandates as threats to religious freedom. Gov. Greg Abbott (R) of Texas and Gov. Ron DeSantis (R) of Florida included religious exemptions in their statewide orders, for example. As DeSantis suggested, “I don’t think government has the authority to close churches, and I’m certainly not going to do that” (Garza 2020). In Kansas, the state’s Legislative Coordinating Council voted along party lines to revoke Gov. Laura Kelly’s (D) order that limited religious gatherings in the state to 10 people. As Kansas State Senate President Susan Wagle (R) indicated, “I think they were just very upset with the fact that the government was going to tell them that they couldn’t practice their religion” (Shorman, Leiker, and Stavola 2020). After Greenville, Mississippi, issued fines to church congregants who attended religious services held in a parking lot, U.S. Attorney General William Barr issued a statement in defense of religious liberty. Barr asserted, “The United States Department of Justice will continue to ensure that religious freedom remains protected if any state or local government, in their response to COVID-19, singles out, targets, or discriminates against any house of worship for special restrictions” (U.S. Department of Justice, Office of Public Affairs 2020).

In part, Republicans interpreted viral mitigation measures as a worrisome turn from limited government. In April 2020, Attorney General Barr indicated that the Justice Department would consider legal action against governors if strict measures continued. As he explained, “These are very, very burdensome impingements on liberty. And we adopted them, we have to remember, for the limited purpose of slowing down the spread, that is bending the curve. We didn’t adopt them as the comprehensive way of dealing with this disease” (Strohm 2020). As former Senator Phil Gramm (R-TX) argued, “Democrats hold a strong advantage in their efforts to define post-pandemic America. . . . The role of government in post-coronavirus America will be significantly expanded” (Gramm and Solon 2020).

Around the country, Republicans initiated legal challenges to statewide shutdown orders, insisting that governors that issued such orders were exceeding their emergency powers. In May 2020, Rhode Island conservatives announced their intention to sue Gov. Gina Raimondo (D), arguing that “the Governor cannot use the pandemic as an excuse to suspend constitutional rights” (Flanders, Fabisch, and MacAdams 2020). That same month, Wisconsin Republicans brought a lawsuit to strike down Gov. Tony Evers’s (D) statewide shutdown order. The conservative majority of the Wisconsin State Supreme Court issued a ruling that upheld school closures but lifted all restrictions on businesses and public gatherings. Following the ruling, Wisconsin State Assembly Speaker Robin Vos (R) declared, “As a Republican, I believe in local control,” and dismissed the need for a new statewide plan (Beck and Marley 2020).

As lawsuits rescinded some statewide orders and governors across the country began implementing phased reopening plans in May and June 2020, how to best mitigate risk via mask wearing and social distancing remained a politically sensitive topic. As Rep. Dan Crenshaw (R-TX) argued in a Wall Street Journal editorial, “Just because you don’t want to confront risk doesn’t mean others should be prevented from doing so” (Crenshaw 2020). By July 2020, partisan debates on reopening shifted to determining whether and how schools would reopen in the fall. By the end of that month, the United States surpassed 4 million cases and 150,000 deaths from COVID-19 (COVID Tracking Project 2020).
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Guns and Public Health


At a Glance

Although the Second Amendment to the U.S. Constitution grants Americans the right to bear arms, Democrats and Republicans continue to debate how to interpret its language. In particular, the two parties disagree over the extent to which the right to bear arms exists, to whom, and how. While considerable debate centers on the constitutionality of restricting gun ownership, government-sponsored research on firearms-related violence and gun safety also garners partisan attention. Congress first included the Dickey Amendment in the 1996 omnibus spending bill, which prohibited the Centers for Disease Control and Prevention (CDC) from using its funding to advocate or promote gun control. Policy makers have renewed the provision in subsequent spending bills. Although the provision did not explicitly prohibit government-funded gun safety research, government health agencies essentially ceased funding and conducting research into firearms-related violence in the United States. In turn, this lack of data spurred ongoing partisan debates about the causes and scope of gun violence and the effectiveness of public health policies intended to reduce firearms-related deaths.

The resulting ambiguity of statistical data on firearms violence has heightened partisan differences. Democrats cite recent mass shootings as evidence that an epidemic of gun violence requires policy action. Democrats also argue that evidence-based data can and should inform legislative efforts to minimize gun violence. Gun safety technology should be encouraged, mental health treatment and reporting should be strengthened, and physicians should be able to counsel patients about household gun safety practices.

Republicans, on the other hand, insist that mass shootings, while tragic, should not be politicized. Moreover, they assert that any legislative efforts to address gun violence must not impose upon the rights of law-abiding gun owners. Republicans argue that any government-funded research on gun violence and gun safety will be used to partisan ends in service of a Democratic effort to institute strict gun control measures. Instead, Republicans maintain that mental illness is at the root of much gun violence in the United States, so improving mental health care should be the legislative priority.

According to Many Democrats . . .

•Gun violence is a public health emergency, and mass shootings require political action.

•The federal government should fund evidence-based public health research on firearms-related violence and gun safety.

•It is important to reduce the number of guns and to implement reasonable reform measures, such as gun safety technology and comprehensive background checks that include mental health reporting.

According to Many Republicans . . .

•Lawmakers must preserve Second Amendment rights and refrain from politicizing mass shootings.

•Government-funded research is tantamount to public advocacy for gun control.

•Mental illness causes gun violence, so reinforcing criminal law enforcement measures and improving mental health care services should be the priority—rather than imposing onerous restrictions on law-abiding gun owners.



[image: ]

Overview

The United States has a long-standing tradition of gun ownership. According to one survey conducted between 2016 and 2018, 30 percent of Americans own a gun, and 43 percent report living with someone who does (Saad 2019). Another poll conducted in 2017 found that 48 percent of Americans reported having grown up in a household with a gun (Gramlich and Schaeffer 2019). Although a significant proportion of Americans either grew up or continue to live in gun households, recent surveys point to a decades-long decline in gun ownership that dates to the late 1970s (Smith and Son 2015).

Gun owners offer different reasons for why they own firearms that range from protection to sport to gun collecting; 67 percent report protection and 38 percent indicate hunting as the major reasons for their gun ownership (Parker et al. 2017). Gun ownership is also particularly concentrated: 66 percent of gun owners report owning more than one gun, and 29 percent report owning more than five (Parker et al. 2017). Among developed nations, American gun culture is unparalleled. In 2017, the number of firearms in the United States was greater than the total U.S. population, with 393 million firearms among 326 million people (Ingraham 2018). In the late 2010s, Americans owned 46 percent of all estimated worldwide firearms, reflecting the fact that the United States has the highest gun ownership rate in the world (Fox 2019).

According to the Centers for Disease Control and Prevention (CDC), there were 39,733 firearms-related deaths in the United States in 2017. Accounting for 16.4 percent of all injury deaths, more Americans died from firearms than incidents related to motor vehicle traffic (Kochaneck et al. 2019). Public perceptions of gun violence differ according to political party identification, however. In one 2017 Pew poll, 65 percent of Democrats considered gun violence to be a “very big” problem in the United States compared to 32 percent of Republicans (Oliphant 2017).

For the past 50 years, American policy makers have deliberated about how to regulate firearms. In 1968, Congress passed the Gun Control Act, which barred certain individuals from gun ownership or possession. However, as written, the Gun Control Act lacked enforcement powers and was thus relatively toothless. In 1993, President Bill Clinton signed the Brady Handgun Violence Protection Act (commonly known as the Brady Bill), which required individuals purchasing guns from licensed dealers to submit to background checks. The bill had been named after former President Ronald Reagan’s press secretary, James Brady, who had been left paralyzed after an assassination attempt on Reagan in 1981. Indeed, Reagan praised the bill in a 1991 New York Times editorial: “If the passage of the Brady bill were to result in a reduction of only 10 or 15 percent of those numbers (and it could be a good deal greater), it would be well worth making it the law of the land” (Reagan 1991). In 1994, Clinton also signed the Violent Crime Control and Law Enforcement Act, which included a 10-year federal ban on assault weapons. The bill passed the Senate by a 95–4 margin, with two Democrats and two Republicans voting nay. However, political commentators suggested that Clinton’s signing of both bills was a factor in the Republican resurgence during the 1994 midterm elections that enabled the GOP to recapture control of the House of Representatives, and the Assault Weapons Ban expired under George W. Bush’s Republican administration in 2004. These actions occurred amid a decades-long evolution in voting patterns, between the 1970s and 2000s, in which gun owners became increasingly more likely to vote for Republican candidates and gun nonowners (and gun control advocates) for Democratic candidates (Joslyn et al. 2017).

U.S. Supreme Court decisions have reaffirmed Second Amendment rights in several cases. In District of Columbia v. Heller (2008), the court struck down a Washington, DC, law that banned handguns, ruling that the Second Amendment guaranteed an individual right to firearm possession for self-defense. The Heller decision marked the first time that the Supreme Court held that the Second Amendment protected an individual right to self-defense. The decision came after years of Supreme Court jurisprudence that did not directly interpret whether the Second Amendment conferred an individual right (the right to firearm possession for private use) or a collective right (the right of the state to arm its militia). Two years later, in McDonald v. City of Chicago (2010), the Supreme Court struck down a similar gun ban in Chicago, Illinois, ruling that the Second Amendment applied to state and local laws as well as federal law. More recently, in April 2020, the Supreme Court declined to issue an opinion in New York Rifle & Pistol Association v. City of New York, New York (2019). The case challenged New York City’s ban on the transport of licensed handguns outside the city, but the court sent the case back to the lower court after the city repealed the regulation. Two months later, the court declined to hear arguments in 10 other gun rights cases (Higgins and Mangan 2020).


Gun Safety Research Will Save Lives

On June 19, 2019, Rep. Lucy McBath (D-GA) spoke in favor of allocating funds to the CDC and NIH for firearms-related research. McBath became a gun control advocate and entered politics following the 2012 murder of her 17-year-old son, Jordan Davis.


Mr. Speaker, I rise today to urge action to end the public health crisis of gun violence.

Every day, nearly 100 people are killed in suicides, homicides, and accidents involving guns, but we have not invested nearly enough in preventing these deaths. Of the top 30 causes of death, 29 received more research funding than guns. But today, this body will vote to invest in gun violence research at the Centers for Disease Control and the National Institutes of Health.

I recently visited the Centers for Disease Control Injury Center which is in my district. With this critical funding, they will learn how we can prevent gun tragedies. This investment is long overdue, and I was proud to lead my colleagues in asking for this funding.

We have the responsibility to pursue life-saving research, and today we vote to end gun violence.

As a survivor of gun violence, I could not be more proud of the measures that we have taken to save the countless numbers of lives that may be affected by gun violence in the future. The time has passed for my son. The time has passed for others like my son who was killed unnecessarily due to gun violence, but I am so grateful for this day.

I am so grateful for the funding for the research that will save many, many lives for generations to come.
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The partisan divide on stricter gun legislation has become increasingly polarized. Between 2001 and 2019, a 17-point gap between Democratic and Republican support for stricter gun legislation grew to more than 50 points according to public opinion surveys (McCarthy 2019). As President Barack Obama observed in 2011, “I know that every time we try to talk about guns, it can reinforce stark divides. People shout at one another, which makes it impossible to listen. We mire ourselves in stalemate, which makes it impossible to get to where we need to go as a country” (Obama 2011). That same year, a Pew poll indicated that 70 percent of Republicans preferred “to protect the right of Americans to own guns,” while 67 percent of Democrats preferred “to control gun ownership” (Pew Research Center 2010).

These patterns held true in the 2016 presidential election. One survey found that 63 percent of gun owners supported Republican candidate Donald Trump, while 65 percent of non–gun owners supported Democratic candidate Hillary Clinton (Cohn and Quealy 2017). These increasingly entrenched voting behaviors coincided with notable shifts in political advertising during the 2012, 2014, 2016, and 2018 election cycles. As one study demonstrated, overall gun-related political advertising increased over those four election cycles; however, pro-regulation advertising increased while pro–gun rights advertising decreased (Barry et al. 2020). Accordingly, by 2019, another poll found that 86 percent of Democrats felt that gun laws should be more strict, while 49 percent of Republicans considered existing laws to be “about right” (Schaeffer 2019).

While gun control became subject to partisan discord, so too did questions about public health research on matters of gun safety. In 1992, the CDC launched the National Center on Injury Prevention and Control, which was charged with conducting public health research on gun violence. The following year, a landmark study in the New England Journal of Medicine found that the risk of homicide was three times higher when guns were present in the home (Leary 1993). The National Rifle Association (NRA) challenged the study’s findings, and as part of its broader legislative agenda, it lobbied to abolish the National Center on Injury Prevention and Control. In 1995, Dr. David Satcher, the CDC director under Clinton, published an editorial in the Washington Post responding to the NRA’s lobbying efforts. Satcher argued, “Here is a charge that not only casts doubt on the ability of scientists to conduct research involving controversial issues but also raises basic questions about the ability, fundamental to any democracy, to have honest, searching public discussions of such issues” (Satcher 1995).

In the 1996 omnibus spending bill, Rep. Jay Dickey (R-AR) authored a provision that mandated that “none of the funds made available for injury prevention and control at the Centers for Disease Control (CDC) may be used to advocate or promote gun control” (U.S. Public Law 104-208 1996). Although the provision did not explicitly prohibit government-funded gun safety research, federal health agencies essentially ceased funding and conducting research into firearm-related violence in the United States. The 2012 appropriations bill extended the provision to also apply to the National Institutes of Health (NIH) and other federal agencies. The NRA championed the move, arguing that “junk science studies and others like them are designed to provide ammunition for the gun control lobby by advancing the false notion that legal gun ownership is a danger to the public health instead of an inalienable right” (National Rifle Association, Institute for Legislative Action 2011). In 2015, Dickey announced regret for the eponymous provision. As he observed in one interview, “It just couldn’t be the collection of data so that they can advocate gun control. That’s all we were talking about. But for some reason, it just stopped altogether” (National Public Radio 2015). In a complete reversal, Dickey affirmed that “doing nothing is no longer an acceptable solution” (Diamond 2015). Following Dickey’s reversal, Democrats led by Rep. Robin Kelly (D-IL) called for an end to the Dickey Amendment in 2016, while Republicans led by Rep. Thomas Massie (R-KY) formed the congressional Second Amendment Caucus to rally support for pro-gun reforms.

Democrats advocated for policy action on gun safety for the duration of the Obama administration. Following the 2012 Sandy Hook Elementary School shooting in Newtown, Connecticut, President Barack Obama issued an executive order that asked for $10 million for CDC and other agencies to conduct gun violence research. The White House asserted that “research on gun violence is not advocacy; it is critical public health research that gives all Americans information they need” (Ohlheiser 2013). After NIH-funded firearms research gained public attention early in the Obama administration, Republicans voiced displeasure. Rep. Joe Barton (R-TX) remarked, “It’s almost as if someone’s been looking for a way to get this study done ever since the Centers for Disease Control was banned from doing it 10 years ago” (McElhatton 2009).

Health policy and gun rights intersected in another way during the Obama administration. The Affordable Care Act (ACA), Obama’s signature health reform legislation, included two provisions favored by the gun lobby and requested by Sen. Harry Reid (D-NV). Although the ACA did not prohibit physicians from asking patients about firearms, it prohibited the disclosure of gun ownership to wellness programs as well as the incorporation of gun ownership into the setting of health insurance premiums. Though not well publicized during the partisan debates leading to passage of the ACA, these provisions represented variations on previous state-level efforts to bridge health privacy concerns and gun ownership. In 2006, policy makers in Virginia and West Virginia introduced bills intended to regulate what physicians could ask patients about firearms. Neither bill passed. In 2011, the Republican-led state legislature passed and Gov. Rick Scott (R) signed Florida’s Firearm Owner’s Privacy Act (FOPA), which banned physicians from asking patients about gun ownership. The bill’s sponsor, Rep. Jason Brodeur (R), argued that “the bill addresses a violation of privacy rights concerning firearms and seeks to prevent future occurrences of such violations” (Moisse 2011).

Following passage of Florida’s law, other state legislatures, including those in Alabama, Minnesota, North Carolina, Oklahoma, South Carolina, and Tennessee, introduced similar pieces of legislation that subsequently died before adjournment. In 2013, the Republican-led Montana State Legislature passed MCA 50-16-108, which prohibited patients from having to disclose gun information to receive medical care. In 2014, the Republican-led Missouri General Assembly passed S.B. 656, which did not prohibit medical professionals from asking patients about gun safety practices but did prohibit disclosure of any such information unless by court order, in response to direct threat, or with patient consent. Missouri’s Gov. Jay Nixon (D) vetoed the measure, which the legislature then overrode, virtually along party lines. In a 112–41 vote in the House, only one Democrat voted aye, and only one Republican voted nay; in the Senate, all Republicans voted aye and all Democrats nay.

Florida’s FOPA remained the nation’s only active physician gag rule at that point, but it was ultimately struck down in 2017 following a unanimous federal appeals court ruling (Hersher 2017). Democrats and professional physician organizations argued that physicians had the legal right to engage in conversations with patients about household gun access and gun safety practices. In January 2020, Massachusetts state representative Jon Santiago (D) introduced bill H.2005, which proposed implementing a screening program to permit physicians to ask patients about gun safety practices in the home (Corpuz 2020).

Although evidence suggests that mentally ill individuals are more likely to be victims rather than perpetrators of violent crimes, there has been recent bipartisan agreement regarding enhanced mental health reporting as one way to reduce firearms-related violence (Doroshow 2019). For Republicans, emphasizing that mental illness can be a cause of gun violence still preserves the gun rights of law-abiding citizens. For Democrats, enhanced mental health reporting and Extreme Risk Protection Orders (ERPOs, often described as “red flag” laws) allow family members or law enforcement agencies to petition the courts to temporarily confiscate firearms from individuals at risk of harming themselves or others. As health policy scholars have demonstrated, this contemporary policy emphasis on mental illness has followed several decades of media coverage that overemphasized interpersonal violence committed by individuals with mental illness and minimized successful treatment and recovery from mental illness, despite the fact that most individuals with mental illness are not violent (McGinty et al. 2016).

The Dickey Amendment did not explicitly prohibit federal agencies from conducting gun safety research. At one 2018 U.S. House hearing, U.S. Health and Human Services Secretary Alex Azar stated, “My understanding is that the rider does not in any way impede our research mission. It is simply about advocacy” (Christensen 2018). The subsequent 2018 appropriations bill did not include funding for gun violence research. The following year, the House voted to approve a spending bill that included $25 million split evenly between the CDC and the NIH for firearm violence research, the first such funding allocation since the 1996 introduction of the Dickey Amendment (Stracqualursi 2019).

The CDC tracks overall firearms-related deaths (due to accidents, homicides, or suicides), but there exists no standard definition of what constitutes a mass shooting. Law enforcement agencies and academic researchers adopt Federal Bureau of Investigation (FBI) terminology to classify mass murders as single incidents in at least one location during which at least four victims are murdered with firearms (Krouse and Richardson 2015). In 2013, the Obama administration revised the definitional threshold for mass shootings to three or more victims. In 2015, the Congressional Research Service concluded that the prevalence of mass shootings increased during each decade from the 1970s onward (Krouse and Richardson 2015). According to one nonprofit that tracks gun violence, 2019 had more mass shootings than the preceding five years (Silverstein 2020). As public tragedies, mass shootings garner significant media attention and renew partisan debate regarding gun rights, public health, and public safety.

Democrats on Guns and Public Health

Democratic responses to gun violence reflect core liberal values. In particular, Democrats maintain that the role of the government is to protect citizens. They hold that governments at the federal, state, and local levels should more effectively regulate firearms to limit the availability of guns (especially high-powered weapons) and thus reduce gun violence, thereby protecting the health and welfare of the American public.

Democrats argue that mass shootings require immediate political action, often emphasizing their view of gun violence as a public health emergency of “epidemic” proportions. Days after a 1999 school shooting in Columbine, Colorado, claimed the lives of 13 victims and both perpetrators, Democrats called for a legislative response. Sen. Chuck Schumer (D-NY) argued, “It’s not enough to wring our hands and pray it won’t happen again. We need to act” (Schumer 1999). President Bill Clinton later told high school students, “All I’m trying to do is keep more people alive” (CNN 1999). As mass shootings continued during the Obama administration, President Obama and many fellow Democrats advocated for immediate action to pass new gun control regulations, but to no avail, as Republicans remained mostly unified in opposition to such proposals. After more than a dozen people died in a shooting at an Aurora, Colorado, movie theater in July 2012, Sen. Sherrod Brown (D-OH) lamented, “I don’t expect anything to happen” (Kane 2012). After 27 adults and children died in a mass shooting at a school in Newtown, Connecticut, in December 2012, President Barack Obama asked, “Are we really prepared to say that we’re powerless in the face of such carnage? That the politics are too hard?” (Lander and Baker 2012).

When describing gun violence as a public health emergency, Democrats often frame it in stark terms. Following an October 2015 mass shooting at Umpqua Community College in Oregon, President Obama asserted, “This is something we should politicize. It is relevant to our common life together, to the body politic” (White House, Office of the Press Secretary 2015). After a June 2016 mass shooting at the Pulse nightclub in Orlando, Florida, claimed 49 lives, Sens. Richard Blumenthal (D-CT) and Chris Murphy (D-CT) lamented, “The Senate’s inaction on commonsense gun violence prevention makes it complicit in this public health crisis” (Blumenthal 2016). Almost two years later, Rep. Debbie Wasserman Schultz (D-FL) similarly responded after 17 victims died in a shooting at Marjory Stoneman Douglas High School in Parkland, Florida, that “we must do something about this senseless epidemic of gun violence and we must do it now” (Leary 2018a). In July 2019, New Jersey State Assembly member Joann Downey (D) insisted that “we’re keeping our society free from the tyranny that is gun violence” after Gov. Phil Murphy (D) of New Jersey signed a “smart gun” bill (Flanagan 2019). The following month, Speaker Nancy Pelosi (D-CA) asserted that “the Republican Senate’s continued inaction dishonors our solemn duty to protect innocent men, women and children and end this epidemic [of gun violence] once and for all” (Sarat and Obert 2019). A sense of urgency among Democratic policy makers mirrored that among Democratic voters. In one Pew poll conducted in 2017, 65 percent of self-identified Democrats considered gun violence to be a “very big” problem (Oliphant 2017).

To address gun violence, Democrats argue that the government should fund evidence-based public health research on gun violence and safety. As Rep. William Lacy Clay (D-MO) insisted, “We need to do everything humanly possible to avert this carnage, to stop it, to study it and to recommend to policymakers what we can do to stem the rising tide of murders” (Lowry 2019). Democrats maintain that funding restrictions have led to a scarcity of evidence-based research on gun violence, thus raising questions about the veracity of CDC data (Campbell, Nass, and Nguyen 2018).

In a January 2019 press release introducing the Gun Violence Prevention Research Act with Rep. Carolyn Maloney (D-NY), Sen. Ed Markey (D-MA) stated, “No one should fear non-partisan, scientific research, not Democrats, not Republicans, and not the NRA” (Markey 2019). Several months later, eleven senators—10 Democrats and 1 Independent who caucuses with the Democrats—submitted a letter to U.S. Health and Human Services Secretary Alex Azar asking what methods the CDC employed when tracking gun injury data and to what degree, if any, the Dickey Amendment had impacted data collection. As Sen. Bob Menendez (D-NJ) suggested, “We as lawmakers, as every American citizen, should be able to follow and understand the latest trends on firearms injuries without the concern of coming across ‘unstable and potentially unreliable’ data” (Campbell and Nass 2019).

Because “the federal government has sat on the sidelines for too long,” as Reps. Nita Lowey (D-NY) and Rosa DeLauro (D-CT) argued, local and state governments across the country announced their own firearm safety initiatives and consortia (Lowey and DeLauro 2019). As David Frockt (D), a Washington state senator, observed, “I think we’ve seen that the federal government can’t be a reliable partner in any kind of public health research” (Van Brocklin 2019). Democratic-led states, including California, New Jersey, Rhode Island, and Washington, announced their own efforts to study gun violence (Ranney and Betz 2019). In early 2018, New Jersey State Assembly member Eric Houghtaling (D) suggested, “If we will not allow the CDC to research this important issue, then we will empower our institutions of higher education to do so” (Stainton 2018).

After California established the first state-funded center for firearm violence research at the University of California in July 2017, New Jersey’s Gov. Phil Murphy (D) included $2 million for a gun violence research center at Rutgers University in his 2019 fiscal year budget. Once the U.S. House approved a spending bill in December 2019 that included funding for firearms violence research at the CDC, Rep. Nita Lowey (D-NY) proclaimed, “With this investment, the best public health researchers in the country will be put to work to identify ways to reduce injury and death due to firearms” (Stracqualursi 2019).

In addition to advocating for an end to the Dickey provision, Democrats also sought to expand the federal infrastructure dedicated to studying firearms-related violence. In August 2019, Rep. Mark DeSaulnier (D-CA) introduced H.R. 4177, the Gun Safety Board and Research Act, which proposed establishing a Gun Safety Board under the U.S. Department of Health and Human Services. In a press release, DeSaulnier argued that “creating a way to re-introduce quality research into the gun violence prevention debate will help us rise above partisan politics and get to the roots of the problem” (DeSaulnier 2019).

Democrats also argue that it is important to implement reasonable reform measures, such as gun safety technology and comprehensive background checks that include mental health reporting. In January 2013, Gov. Andrew Cuomo (D) signed the New York Secure Ammunition and Firearms Enforcement (NY SAFE) Act. New York was the first state to pass gun legislation following the Sandy Hook shooting. The NY SAFE Act passed on a bipartisan vote and broadened a ban on assault weapons, included a mental health reporting requirement, and established a universal background check process. In January 2016, President Obama announced a series of executive actions to reduce gun violence that included the licensing of all gun sellers and mental health reporting to the background check system (White House, Office of the Press Secretary 2016). In February 2019, the Democratic-led U.S. House of Representatives passed HR 8, the Bipartisan Background Checks Act of 2019, by a 240–190 margin. All but two Democrats supported the bill, as did eight Republicans. Upon passage, Rep. Mike Thompson (D-CA), the bill’s sponsor, remarked, “For six long years, we worked on this issue and the previous [Republican] majority would not even let us have a hearing, let alone a vote to expand background checks” (Thompson 2019). However, Senate Majority Leader Mitch McConnell (R-KY) indicated that he would not bring the bill up for a vote in the Senate; the Trump administration also opposed the measure (Trump 2019).

Democrats point to public polling that indicates some common ground for gun safety policies among Democrats and Republicans. In one 2017 Pew poll, for example, 89 percent of Democrats and Republicans agreed with “preventing the mentally ill from purchasing guns,” and 90 percent of Democrats and 77 percent of Republicans agreed with “background checks for private sales and at gun shows” (Oliphant 2017). Another 2019 poll indicated that 95 percent of Democrats and 89 percent of Republicans favored requiring universal background checks (Quinnipiac University Poll 2019). Democrats have also drawn attention to polls that indicated that a majority of Republican voters support “banning assault-style weapons” and “creating a federal database to track gun sales,” two measures that Republican policy makers have historically opposed (Oliphant 2017). Following mass shootings in Ohio and Texas in August 2019, Sen. Chris Murphy (D-CT) argued that “if we want to stop gun violence—the kind that happens every day in this nation—we can start with universal background checks, and it’s heartbreaking that the President is still so controlled by the gun lobby that he refuses to do what more than 90 percent of Americans want” (Murphy 2019).

Republicans on Guns and Public Health

Republican responses to gun violence reflect long-standing conservative principles. In particular, Republicans argue that individuals have the right to defend themselves, and the U.S. Constitution enshrines the right for American citizens to bear arms. The GOP generally contends that governmental authorities at the federal, state, and local levels must better enforce existing criminal law rather than infringe on the rights of law-abiding citizens.

Republicans argue that while gun violence is tragic, Americans must neither politicize mass shootings nor impose unconstitutional constraints on law-abiding gun owners. In response to Obama’s 2016 executive actions on gun reform, former Gov. Jeb Bush (R) of Florida asserted, “I will oppose legislative actions that impose unnecessary burdens on law-abiding gun owners” (Bush 2016). Bush’s retort aligned with a subsequent 2017 poll that indicated that 91 percent of Republican gun owners agreed with the statement that gun ownership was essential to their freedom (Parker et al. 2017). After 58 people died in a mass shooting at an October 2017 concert in Las Vegas, Nevada, Trump White House Press Secretary Sarah Huckabee Sanders insisted that “there’s a time and place for a political debate, but now is the time to unite as a country” (Davis 2017). Similarly, in the days after the February 2018 mass shooting at Marjory Stoneman Douglas High School, Sen. Marco Rubio (R-FL) remarked, “To be honest, [new gun legislation] isn’t going to stop this from happening” (Leary 2018b). In 2019, Rep. Steve Scalise (R-LA) explained that “if our goal is to reduce gun violence, then we should focus on penalizing criminals, not law-abiding citizens” (Scalise 2019). Rep. Andy Barr (R-KY) distinguished the Republican position on guns and gun violence from Democrats as follows: “While some in Congress want to restrict gun rights for everyone, including law-abiding citizens, Republicans are trying to get to the core of the problem—keeping firearms out of the hands of those who, based on criminal background, threatening behavior or mental illness, should not have access to them in the first place” (Barr 2019).

Republicans have insisted that government-funded gun safety research is tantamount to public advocacy for gun control. This line of reasoning was a leading factor in the 1996 implementation of the Dickey Amendment, and it has remained a strongly held belief ever since. In 2015, then House Speaker John Boehner (R-OH) argued that gun research fell outside the CDC’s mandate, asserting, “I’m sorry, but a gun is not a disease” (Bertrand 2015). Rep. Jack Kingston (R-GA) rejected President Obama’s 2015 proposal to allocate CDC funds for gun research by claiming that “the President’s request to fund propaganda for his gun-grabbing initiatives through the CDC will not be included” (Beckett 2014). In 2018, when Democrats again proposed allocating funds toward gun research, Rep. Ken Buck (R-CO) disagreed with removing the CDC restriction. As he explained, “I think it really politicizes an organization that does a really good job of staying out of a political sphere” (Matthews 2018). A year later, Rep. Tom Cole (R-OK) argued that any funding allocation for gun research was unwise: “The money we spend needs to make a difference, not just prove a political point” (Voght 2019).


Mental Illness Is the Underlying Cause of Gun Violence, but Red Flag Laws Are Unconstitutional

On December 9, 2019, Rep. Roger Marshall (R-KS) spoke in support of Second Amendment rights and in opposition to red flag laws.


Whether it be a handgun, rifle, or shotgun, whatever a citizen’s firearm of choice, the right to defend ourselves must not be infringed upon. As I represent Kansas in Congress, I remain staunchly opposed to any laws restricting what kind of firearms a law-abiding citizen can buy or keep in their possession.

Any politician trying to implement mandatory buyback programs, which I really call gun confiscations, or unconstitutional red flag laws in Congress will be met with a groundswell of opposition because these types of laws violate our Second Amendment rights.

In Congress, we need to keep fighting for programs that address the underlying cause of gun violence, which is mental illness, to reach out to those who are struggling so they can get the proper care and attention early so they don’t fall through the cracks and harm themselves or others.

We also need to make sure our existing background check system is working properly to continue to prevent tragedies, while not infringing on the rights of mentally stable, law-abiding citizens.

The solutions to preventing gun violence can be found at dinner tables, in our churches, and in our communities. Individually, we must practice and promote responsible gun ownership while collectively ensuring every law-abiding citizen’s Second Amendment right is upheld with due process.
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After the Democratic-led U.S. House passed a spending bill in 2019 that allocated funding for gun violence research, Sen. Roy Blunt (R-MO) condemned it as an “attempt to fund partisan priorities” (Siddons 2019). Blunt’s Senate version of the spending bill omitted that funding because “it’s clearly controversial,” as Blunt explained (Lowry 2019). Blunt also dismissed Democratic complaints that the Dickey Amendment had exerted a chilling effect on government sponsorship of gun safety research, pointing out that the bill had not expressly prohibited such research.

As this partisan debate has raged on inconclusively, gun research has increasingly shifted to other nongovernmental entities, such as the RAND Corporation, which conducted an exhaustive 2018 analysis of the effects of gun policies over several decades (RAND Corporation 2018). Just as Democrats pointed to the uncertain veracity of CDC gun violence data—due, in part, to Dickey—so too did Republicans. As Rep. Doug Collins (R-GA) declared when introducing his Mass Violence Prevention Act in February 2019, “It’s cruel to advance legislation that ignores the factors contributing to gun violence when tragedies like Columbine, Parkland and Aurora, Illinois, have showed us again and again what we need to do to keep communities safe” (U.S. House of Representatives, Judiciary Committee 2019).

Although conservatives traditionally oppose all restrictions to gun ownership, some Republicans support measures that redirect public debate from restricting firearms to restricting ownership among “dangerous” individuals. Less than a month after the February 2018 mass shooting at Marjory Stoneman Douglas High School, Gov. Rick Scott of Florida signed S.B. 7026, which included $400 million in mental health funding and expanded police authority to request Extreme Risk Protection Orders. Scott later argued that “the actions of a sick and twisted few cannot be allowed to strip away the constitutional rights of law-abiding citizens” (Scott 2019). After mass shootings in El Paso, Texas, and Dayton, Ohio, later in 2019, Trump remarked that “mental illness and hatred pulls the trigger, not the gun” (Johnson 2019). However, despite Trump’s 2019 public calls for mental health reform, two years earlier he had signed H.J Res. 40, which nullified an Obama administration regulation that would have added the names of mentally ill Social Security recipients to the national criminal background database (Trump 2017).

Red flag legislation elicits disagreement among Republicans. When Gov. John Rowland (R) signed Connecticut’s law in 1999, Connecticut became the first state to allow court-ordered gun seizures from individuals deemed threats to themselves or others. As other states began adopting red flag legislation in 2019, Republican state representative Arthur O’Neill (R-CT) encouraged lawmakers across the country to follow suit. As he explained, “This piece of legislation was very carefully crafted to protect [the] constitutional rights of the individual who is the possessor of the firearms and at the same time provide us with a way to deal with the problem that is a real threat” (Lawlor 2019). Supporters said that by only removing guns from individuals deemed dangerous by the court system, red flag legislation did not impose upon otherwise mentally stable law-abiding gun owners. Other Republican critics disagree with that assessment. Although Kansas and Oklahoma are not among the states with red flag laws, in 2019, state lawmakers introduced anti–red flag bills with the intention of prohibiting local enactment of any future gun removal orders. Kansas state senator Richard Hilderbrand, the sponsor of one such bill, argued that “the hate in that person’s heart is what caused it, so until we start addressing that, you know, we’re just going down these rabbit holes that lead to nowhere” (Hanna 2019). In January 2020, Georgia state representative Ken Pullin introduced an anti–red flag bill that asserted “it is the responsibility of the General Assembly to protect the people of Georgia when unconstitutional legislation is passed and signed into law” (Pereira 2020).

Following mass shootings in Dayton, Ohio, and El Paso, Texas, in August 2019, Sen. Mike Braun (R-IN) remarked, “When you have two incidents like that in the same weekend, I think conservatives and Republicans lose in the long run if we don’t do something to change the dynamic. And I’m about as hard a Second Amendment guy as there is” (Everett and Levine 2019). That same month, opinion polls indicated that 70 percent of Republicans supported red flag laws that allowed family members to petition a court for a gun removal order, and 66 percent of Republicans supported laws that allowed police to make that petition (Bowden 2019). By August 2020, 19 states and Washington, DC, had passed red flag laws allowing law enforcement officials, medical professionals, lawyers, and family members, among others, to petition to remove a firearm from individuals deemed threats to themselves or others.
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Health Care: Right or Commodity?


At a Glance

Democrats and Republicans have fundamentally disagreed about what role the government should play in the financing, regulation, and delivery of health care in the United States. Guided by their respective interpretations of responsibility, equity, and liberty, Democrats and Republicans have historically held different positions on whether health care access should be defined as a basic human right or as a market commodity that is the personal responsibility of all citizens. Democrats have traditionally considered health care as a human right. In this context, Democrats contend that the role of the government is to promote and regulate a “just” health care system that ensures access to care for all citizens. Republicans have traditionally insisted that health care access is a matter of personal responsibility, one in which the government should accede to the individual liberty of patients and health care providers. In this context, Republicans maintain that market-oriented reforms will improve health care access by delivering improved choice to informed consumers. Partisan rhetoric and policy records illuminate how Democrats and Republicans have debated the economic and medical implications of unequal access to health care: whether insurance status is synonymous with health status, whether rising health care costs are minimized by providing coverage to all citizens, and whether higher taxes are a necessary condition to funding universal coverage.

According to Many Democrats . . .

•Health care should be regarded as a basic human right.

•Federal and state governments have a responsibility to protect health care access as a basic right.

•Health entitlement programs such as Medicaid provide necessary access to citizens who are unable to afford health care, and eligibility should be expanded.

•Health reform efforts should focus on expanding entitlement programs that are funded via increased taxes on the wealthy.

•Universal health care coverage is an important and long-standing policy goal.

According to Many Republicans . . .

•Health care is not a fundamental human right.

•State governments, not the federal government, should be able to mandate health insurance coverage at their discretion.

•Health entitlement programs such as Medicaid contribute to the budget deficit; government health care spending should be reduced by cutting budgets and imposing stricter eligibility requirements.

•Free market-oriented reforms will lower health care costs, encourage competition, and improve consumer choice.

•Universal health care coverage is associated with socialism, which threatens individual liberty.
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Overview

The question of whether health care should be regarded as a basic human right or as a market commodity has been a long-standing political question in the United States since the early 20th century. Guided by their respective interpretations of responsibility, equity, and liberty, Democrats and Republicans have historically held different positions on this question—the nuances of which have shifted at different periods in time. The past decade, for example, highlights the widening distance between Democratic and Republican perceptions of the role of government involvement in ensuring health care access to Americans. Between 2008 and 2019, the percentage of Republicans favoring the federal government “doing more to help provide health insurance” declined from 49 to 40 percent, while the percentage of Democrats who answered in the affirmative rose from 92 to 94 percent (Kaiser Family Foundation 2020b).

American conservatives have advanced a market-oriented position that acknowledges the rights of health care professionals, hospitals, insurance companies, and pharmaceutical companies to invest and innovate in health care delivery as well as the rights of American citizens to choose their health insurance coverage. American liberals, on the other hand, have emphasized the rights of citizens they deem as vulnerable, such as the poor and elderly, who may lack economic security and, thus, health security. As sociologist Paul Starr has remarked, “For American liberals in the twentieth century, health insurance for all was a persistent dream and a perennial disappointment, often on the horizon but always seemingly out of reach” (Starr 2011b).

The philosophical divide between Democrats and Republicans has its roots in early 20th-century debates about health insurance and whether the government is responsible for providing health insurance to American citizens. During the first decades of the 20th century, Progressive-era reformers found inspiration from social welfare reform efforts in Europe. In 1911, Britain instituted a national insurance program. Soon thereafter, the American Association for Labor Legislation distributed a model bill to state legislatures across the country, patterned in part after the British program. Progressive reformers and labor organizations generally supported national insurance legislation and introduced the idea into the American political arena (Numbers 1978). After the United States entered World War I, opponents of government health insurance, who were wary of European social reforms, condemned national health insurance as un-American. In 1925, the New York State Medical Society proclaimed that national health insurance “is a dead issue in the United States. . . . It is not conceivable that any serious effort will again be made to subsidize medicine as the hand-maiden of the public” (Numbers 1997).

The Great Depression of the 1930s brought renewed attention to what role the government should play in ensuring the health and social welfare of American citizens. In 1934, Democratic President Franklin D. Roosevelt sent an economic security bill to Congress that would become the Social Security Act of 1935. Roosevelt had considered including a health insurance provision in the bill, but opposition from the American Medical Association (AMA) led to its removal. Despite his reelection in 1936 and Democratic control of both houses of Congress throughout his presidency, Roosevelt was unable to move national health insurance forward—especially after the 1939 arrival of World War II, which raged for the next six years. For the remainder of his time as president, Roosevelt indicated that he would advocate for national health insurance during peacetime, but he died in April 1945, several months before the war finally came to an end.

After World War II, most urban Americans had private health insurance (Numbers 1997). However, many other unemployed and poor Americans remained uninsured. Roosevelt’s successor, Harry Truman, lent his support to a national health insurance program. Following Truman’s election to a new term in 1948, the AMA mobilized another public campaign against national health insurance in the United States, which led public support to drop from 75 percent in 1945 to 21 percent by 1949 (Quadagno 2005). Truman ultimately abandoned national health insurance, and the United States turned to the two-tiered system that characterizes the modern American health care system: private health insurance for those who can afford it and public welfare services for those who cannot.

The 1952 election of Republican Dwight Eisenhower ended the debate over national health insurance, at least temporarily. On the one hand, opponents of national health insurance proposals were effective in deriding any national insurance efforts as specters of socialism. On the other hand, the private health insurance system enjoyed considerable growth, reflecting the hard-earned efforts of labor unions as well as the national stature of Blue Cross and Blue Shield. Founded in 1929, Blue Cross guaranteed prepaid hospital care; Blue Shield began as an insurance plan that guaranteed prepaid physicians’ services, laying the groundwork for private health insurance in the United States. However, as health care historian Beatrix Hoffman has demonstrated, “a land of limitless health care never existed” after World War II (Hoffman 2012). Even if private insurance coverage did not provide health security for all, Republicans insisted that it protected against the prospect of socialism. In 1953, the Eisenhower administration determined that employer contributions to health insurance plans were nontaxable benefits, thereby forging a clear connection between employment status and health insurance coverage. No other substantive health reform efforts occurred during Eisenhower’s Republican presidential administration, which was defined by six years of Democratic control of both houses of Congress.

The linkage of employment status and insurance coverage brought health coverage to millions of Americans, but it also left low-income Americans and senior citizens without. The Truman and Kennedy administrations both advocated for national health insurance for elderly Americans. Conservative opponents, however, continued to maintain that government-subsidized insurance for the elderly would bring about socialized medicine in the United States. The AMA recruited Hollywood actor Ronald Reagan to serve as the spokesman for “Operation Coffeecup,” a campaign to defeat Medicare. As scholar Jeffrey St. Onge has argued, although the campaign was ultimately unsuccessful, it further solidified the specter of socialized medicine as an ongoing concern of the national conservative movement and established Reagan as a future leader of that movement (St. Onge 2017).

Following passage of the landmark Civil Rights Act of 1964, Democratic President Lyndon B. Johnson and a Democratic Congress implemented a national program of government-subsidized insurance for elderly Americans. In 1965, Johnson signed two programs of national health insurance for certain vulnerable members of American society into law. Medicare provided government financing of health care for the elderly, and Medicaid did so for the poor (Cohen et al. 2015). When Johnson announced Medicare’s passage, he emphasized the community’s obligation to its older citizens: “For the Nation it will bring the necessary satisfaction of having fulfilled the obligations of justice to those who have given a lifetime of service and labor to their country” (Centers for Medicare and Medicaid Services n.d.).

The federal government financed and structured Medicare and Medicaid differently, which in turn shaped public perceptions of the two programs. Medicare, framed as an entitlement earned through payroll contributions, received relatively widespread social support. On the other hand, because Medicaid employed means testing to determine eligibility and provided health coverage to poor Americans, it came to be seen in some quarters as a stigmatized form of public assistance (Cohen et al. 2015). As health care scholar Robert Hackey noted, “The very success of Medicare and Medicaid planted the seeds of discontent with the health care system in the late 1960s” (Hackey 2012). Newly insured Americans exercised their newfound access to care, which raised concerns about whether the federal government could afford to meet its new obligations. Conservative opposition to Johnson’s Great Society programs led to significant Republican gains during the 1966 midterm elections. These results marked a political turning point for the nation, with the postwar liberal consensus gradually giving way to a more conservative one that held considerable sway for decades to come.

The ascendant conservative movement brought about the election of Republican Richard Nixon in 1968, who quickly realized that fast-rising health care costs were a potentially serious vulnerability for his administration. Controlling rising health care costs thus became policy priorities for Republicans and Democrats alike—but their proposed solutions followed different guiding principles. While Sen. Ted Kennedy (D-MA) cosponsored a bill that called for government financing of health care, Nixon supported one that called for private financing through an employer mandate: that is, employers, not the federal government, would provide health insurance for employees (Hoffman 2012). In addition to the employer mandate, Nixon also introduced the health maintenance organization as a model for cost control. The Watergate scandal and Nixon’s subsequent resignation prevented further legislative action on health rights and health security. During the 1980s and early 1990s, the Reagan and George H. W. Bush administrations continued to emphasize market-based measures to control health costs instead of stricter government regulation.

When Democrat Bill Clinton took office in 1993, he created a task force under the supervision of First Lady Hillary Clinton that was charged with developing a national health reform plan. The Clinton plan that was eventually presented to Congress proposed that states establish publicly financed health alliances through which all state residents would receive their health coverage and that a national board would set requirements for basic plan benefit levels. “Under our plan,” said Clinton, “every American would receive a health care security card that will guarantee a comprehensive package of benefits over the course of an entire lifetime” (Starr 2011b). The Clinton plan faced criticism from liberal Democrats, who argued in favor of a single-payer model, and even fiercer opposition from congressional Republicans, who maintained that the Clinton plan represented undue government intrusion into health care.

Although these political forces led to the defeat of the Clinton plan, two other bipartisan achievements during the Clinton administration recast the long-standing debate regarding health care rights and the government. The 1996 Health Insurance Portability and Accountability Act (HIPAA) granted citizens the right to retain their health coverage when they lost or changed jobs, and the 1997 Children’s Health Insurance Plan (CHIP) provided health coverage to uninsured children whose families did not qualify for Medicaid.

Several states also explored their own state-level reforms to expand coverage and cut rising costs during the late 1980s and 1990s. For example, in 1990, the New York State Department of Health proposed Universal New York Health Care. Under UNY-Care, the state would have retained the system of private and public insurance, but the government would have served as the sole payer in the state (Beauchamp and Rouse 1990). Although Gov. Mario Cuomo (D) did not move forward with UNY-Care, the proposal signaled willingness by state Democrats to provide a standard package of health benefits to all state residents (Beauchamp 1996).

Oregon also sought to extend insurance coverage to all state residents in 1989. In this case, the Oregon Basic Health Services Act established a standard package of benefits that would vary according to a sliding scale driven by budget considerations (Nelson and Drought 1992). As the plan’s architect, Democrat state senator John Kitzhaber argued, “If we can agree that society cannot afford to buy everything for everyone who might conceivably benefit from it, then we have to develop a process to determine what level of care everyone should have access to” (Fox and Leichter 1991). This assumption captured the long-standing tension girding the health rights debate: whether a government has an obligation to ensure health care access as a right and, if so, how that government would distribute limited resources in a fair and equitable manner.

While Democrats and Republicans have differed in opinion on governmental responsibility for ensuring health care, they have also differed in whether the United States should retain or jettison the employment-based insurance coverage model. Former Gov. Howard Dean (D) unsuccessfully sought to introduce a single-payer system in Vermont in 1994, but in 2011, Vermont became the first U.S. state to pass a law for publicly financed universal health care. Passing both state houses almost entirely along party lines and signed into law by Gov. Peter Shumlin (D), the Vermont plan made all Vermont citizens eligible for health benefits through Green Mountain Care, a publicly funded single-payer system (Wallack 2011). As Shumlin explained, “Single-payer coverage will be a right and not a privilege, and will not be connected to employment” (Shumlin 2011).

Critics of the plan responded by forming Vermonters for Health Care Freedom, a nonprofit organization emphasizing market-based reforms over increased government regulation of the health care system. Concerns about prohibitive costs forced Vermont to abandon its single-payer initiative in 2014 (McDonough 2015). Sen. Bernie Sanders (I-VT), however, restoked national debate about single-payer systems during his 2016 and 2020 presidential campaigns.

During the 2020 presidential primary campaign, Democratic members of Congress and several Democratic presidential candidates released different versions of health reform plans that differed in whether they endorsed a single-payer model (in which government enrolls all individuals in a publicly administered plan), eliminated or preserved the private health insurance industry, or expanded access through incremental improvements to the existing Affordable Care Act (ACA). Sens. Bernie Sanders (I-VT) and Elizabeth Warren (D-MA), both of whom endorsed a single-payer model of Medicare for All, emerged as leading challengers for the Democratic presidential nomination. At the same time, however, 55 percent of Democrats indicated a preference for a presidential candidate who would “build upon the existing ACA” (Kaiser Family Foundation 2020b). Former Vice President Joe Biden, the 2020 Democratic nominee, declined to endorse Medicare for All during the campaign.

During the first presidential debate in late September 2020, Trump contended that if Biden was elected, “you’re going to extinguish 180 million people with their private health care” and introduce “socialized medicine,” to which Biden responded that he instead supported preserving private health insurance and expanding the ACA, not replacing it with Medicare for All (Sullivan 2020). During the final presidential debate in late October, President Trump stated that he intended to “terminate” the ACA whether or not the U.S. Supreme Court struck down the law in the pending Supreme Court case California v. Texas challenging its constitutionality. Biden promised that if the ACA was dismantled and he was elected president, he would “pass Obamacare with a public option, [so] it becomes Bidencare” (Hayes 2020).

Democrats on Health Care as a Right

Health care rights took center stage during the 2008, 2012, and 2016 presidential elections when leading Democratic candidates Barack Obama, Hillary Clinton, and Bernie Sanders, respectively, presented differing visions of how they would reform the American health care system. All three candidates employed rights-based language to varying degrees when explaining how they believed that the federal government had a responsibility to ensure coverage to American citizens.

Opinion surveys of likely primary voters during the 2008 presidential campaign highlighted clear philosophical differences between Democratic and Republican voters on Americans’ basic right to health care. In one survey, 74 percent of Democrats expressed willingness to pay higher taxes to ensure that all Americans have health insurance compared to 46 percent of Republicans (Blendon, Altman, Deane, et al. 2008). During the second presidential debate with 2008 Republican nominee John McCain, Barack Obama declared that health care “should be a right for every American” (CNN 2008). Obama claimed that the government was responsible for instituting consumer protections for American patients rather than deregulating the health insurance industry. In a subsequent survey taken in the lead up to the general election, 54 percent of those who voted for Obama in the primary indicated that the government should take responsibility for expanding health care access compared to 20 percent of those who voted for McCain (Blendon, Altman, Benson, et al. 2008).

During a September 2009 address to a joint session of Congress, President Obama outlined his health reform proposal not in rights-based language typically embraced by Democrats but rather in terms of economic security as also advanced by Republicans. As he asserted, “My guiding principle is, and always has been, that consumers do better when there is choice and competition. . . . I will not back down on the basic principle that if Americans can’t find affordable coverage, we will provide you with a choice” (New York Times 2009).

As Obama’s reform plan took shape over 2009 and 2010, it developed as a complex political compromise that built upon the existing framework of employer-based coverage while also expanding public support for those lacking coverage or with limited financial means. The Patient Protection and Affordable Care Act (ACA) that was ultimately crafted by the Obama administration and Democrats in Congress contained several key features intended to protect Americans from high health care costs while not specifically conferring a right to health insurance. Most notably, the ACA (also popularly known by both supporters and detractors as Obamacare) included an individual mandate that required individuals to purchase health insurance (an idea initially promoted by conservatives and rejected by Democrats), a system of state health insurance exchanges accompanied by government subsidies for individuals with moderate incomes (a less ambitious version of the regional health alliances proposed under the 1993 Clinton reform plan), and expanded Medicaid eligibility requirements (similar to Gov. Mitt Romney’s reform plan in Massachusetts).

The ACA passed the U.S. Senate on December 24, 2009, by a vote of 60–39, with all Democrats and Independents voting for the bill and all Republicans voting against the bill. It passed the U.S. House of Representatives on March 21, 2010, by a vote of 219–212, with 178 Republicans and 34 Democrats voting against the bill. When Obama signed the Affordable Care Act, he proclaimed, “We have just enshrined the principle that everybody should have the same basic security when it comes to their health care” (Stolberg and Pear 2010).


Health Care Is a Human Right

Rep. Nancy Pelosi (D-CA) made the following remarks on the floor of the U.S. House of Representatives to express her opposition to the American Health Care Act of 2017, a Republican proposal to replace the Affordable Care Act.


Mr. Speaker, on March 25, 1966—51 years ago, this past Saturday—Dr. King spoke these words: “Of all the forms of inequality, injustice in health is the most shocking and the most inhuman because it often results in physical death.”

We came to this floor to fight TrumpCare last week with the moral force of Dr. Martin Luther King’s words in our heart. Affordable health care is a civil right; a fundamental right for every American. As we remember Dr. King’s wisdom, as we debated this bill: we did so in tribute to our colleague Bobby Rush’s late wife, Carolyn Rush. Carolyn was active in the civil rights movement, and she was a champion for Americans’ health care. Her funeral was Saturday, the 51st anniversary of Dr. King’s words. We were proud to honor Carolyn Rush’s memory by saving the Affordable Care Act from repeal and protecting the health of the American people.

Speaker Ryan called this bill an “act of mercy.” There is no mercy here. Indeed, inequality and inhumanity is exactly what TrumpCare has in store for the American people.
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In 2012, the U.S. Supreme Court ruled in National Federation of Independent Business v. Sebelius that the Medicaid expansion provision of the ACA was unconstitutionally coercive to states, thereby rendering Medicaid expansion optional. Since then, Democratic governors and state legislatures have predominantly enacted Medicaid expansion. When Gov. Pat Quinn (D) of Illinois signed legislation enacting Medicaid expansion, he remarked, “In the home state of President Obama, we believe access to quality health care is a fundamental right and we proudly embrace the Affordable Care Act” (Illinois Department of Human Services 2013). As of November 2020, 38 states and Washington, DC, have expanded Medicaid eligibility requirements.

During the 2016 Democratic presidential primaries, candidates Hillary Clinton and Bernie Sanders made health care rights central to their campaigns. Clinton promised that she would “lead the fight to expand health care access for every American” (Office of Hillary Rodham Clinton n.d.). Sanders, an Independent senator from Vermont, argued later that under his plan, “Americans will benefit from the freedom and security that comes with finally separating health insurance from employment” (Abramson 2017).

Both candidates expressed the importance of expanding access to health care, but they offered different approaches to fulfilling this vision. Sanders’s plan represented the views of the Democratic party’s progressive wing, and Clinton’s plan reflected those of its moderate wing. Sanders, embracing the principles of democratic socialism, advocated replacing the ACA with a national single-payer health insurance system that would be funded through tax increases. Clinton challenged Sanders’s vision for universal coverage: “There is no way that can be paid for without raising taxes on the middle class. The arithmetic just doesn’t add up” (Bradner and Luhby 2016). Clinton’s health plan relied on preserving and expanding the framework of the ACA. In addition to offering a “public option,” the government-sponsored insurance option that had been left out of the ACA, Clinton proposed lowering the Medicare eligibility cutoff to 55.

Democrats have maintained that the role of the federal government is to promote and regulate a health care system that ensures access to care for all citizens. The 2016 Democratic party platform explicitly stated that “Democrats believe that health care is a right, not a privilege, and our health care system should put people before profits” (Democratic National Committee 2018). In one 2016 Pew poll, 78 percent of Democratic and Democratic-leaning independents indicated that the federal government should be responsible for health care coverage (Pew Research Center 2016). The 2016 presidential election and Bernie Sanders’s Medicare for All proposal brought renewed public attention to single-payer-based universal coverage. By 2017, 81 percent of Democrats and Democratic-leaning independents responding to another Pew poll indicated that the federal government should be responsible for health care coverage; only 30 percent of Republicans and Republican-leaning independents agreed (Pew Research Center 2017).

A majority of Democrats have indicated consistently favorable views of the ACA since its implementation. During Trump’s first term as president, one poll found that the percentage of Democrats who reported a favorable view of the ACA grew from 70 percent to 85 percent (Kaiser Family Foundation 2020a). Democrats continue to defend the ACA and interpret its passage as an implicit acknowledgment that health care should be a basic right, particularly as the ACA faces new court challenges to its constitutionality.

Republicans on Health Care as a Commodity

Access to health care took center stage during the 2008, 2012, and 2016 presidential elections when Republican nominees John McCain, Mitt Romney, and Donald Trump, respectively, all presented market-based approaches to health care reform. Romney and Trump also devoted significant attention to repealing the Affordable Care Act.

During the 2008 Republican primary and general election campaigns, both Romney and McCain equated insurance coverage with responsible, informed consumerism. As a presidential candidate, Romney described his reform vision; “It’s the free market way, the private sector way, the individual responsibility way—the American way” (Romney 2007). During one 2008 presidential debate, McCain emphasized that “[Obama] starts talking about government. He starts saying, government will do this and government will do that, and then government will, and he’ll impose mandates. . . . The point is that we have got to give people choice in America and not mandate things on them and give them the ability [to purchase health insurance]” (CNN 2008).


Health Care and Consumer Freedom

On July 25, 2017, Sen. Ted Cruz (R-TX) offered these comments in support of the American Health Care Act, a Republican proposal to replace the Affordable Care Act.


The bill before the Senate includes the consumer freedom amendment—an amendment that I have introduced like the health savings account amendment. It is an amendment that says you, the consumer, should have the freedom to choose the healthcare that is best for your family. You should have the freedom. You shouldn’t have to buy what the Federal Government mandates that you must buy; you should choose what meets the needs for you and your family.

The consumer freedom amendment was designed to bring together and serve as a compromise for those who support the mandates in title I. The consumer freedom amendment says that insurance companies, if they offer plans that meet those title I mandates—all the protections for preexisting conditions—they can also sell any other plan that consumers desire. So it takes away nothing. If you like your ObamaCare plans, those are still there. It just adds new options and lets you decide: Do you want the ObamaCare option or do you want something else that is affordable? So rather than getting fined by the IRS, you can actually purchase something you and your family can afford.
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The first year of the Obama administration was marked by protracted debates between Democrats and Republicans over health reform. Public opinion of the ACA was deeply divided but remained consistent following its implementation. According to public polling data, 40 percent of Americans held an unfavorable view of the ACA in August 2018—the same percentage of Americans who held that view in April 2010. When viewed along party lines, differences in public opinion were even more pronounced: since its implementation, 65–83 percent of Republicans have held an unfavorable view of the ACA compared to 13–31 percent of Democrats with the same view (Kaiser Family Foundation 2020a).

The ACA became a central focus of the 2012 presidential campaign between Obama and former Massachusetts Gov. Mitt Romney. The ACA’s individual mandate had previously formed the basis for Romney’s 2006 Massachusetts health care reform. Romney rejected the concept of a national mandate, however, instead insisting that states should be able to innovate at their own discretion (Romney 2011). Romney also claimed that the ACA was fiscally irresponsible, as it “will create a new entitlement even as the ones we already have are bankrupt” (Hamby 2010). Although the conservative-leaning Heritage Foundation introduced the individual mandate during the late 1980s—and it had been a central pillar of “Romneycare” in Massachusetts—conservative perceptions of the mandate soured when Obama incorporated it into his health reform plan (Roy 2012). Political analysts agree that conservative opposition to the individual mandate grew stronger when Obama shifted course from denouncing a mandate to incorporating the concept in his national health reform plan (Starr 2011a).

Today, the majority of Republicans continue to endorse free market–oriented reforms that they assert will encourage competition and improve consumer choice. The 2016 Republican platform stated, “Our goal is to ensure that all Americans have improved access to affordable, high-quality healthcare” (Republican National Committee 2016). Since 2011, Republicans have prioritized repealing the ACA and have held dozens of repeal votes in Congress. During this period, many Republicans contended that the individual mandate is unconstitutional, expressed wariness regarding increased government involvement in the financing and delivery of health care, and condemned the redistributive nature of subsidies offered through insurance exchanges.

After the U.S. Supreme Court issued its 2012 decision in National Federation of Independent Business v. Sebelius, Republican governors and state legislatures predominantly rejected their states’ participation in Medicaid expansion. Gov. Mary Fallon (R) of Oklahoma offered a typical explanation when she said that accepting Medicaid expansion in her state would “further Oklahoma’s reliance on federal money that may or may not be available in the future given the dire fiscal problems facing the federal government” (Cosgrove 2012). While Republican governors like Fallon offered a fiscal justification for not participating in Medicaid expansion, others, such as Florida’s Rick Scott, cast their decisions as responses to what they perceived as unconstitutional actions on the part of the federal government. When Scott refused to expand Medicaid in Florida and sued the federal government in 2015 when it threatened to withhold hospital funding if Florida failed to expand Medicaid, Texas’s Gov. Greg Abbott (R) praised the move. Although Scott eventually dropped the lawsuit, Abbott said that “when the federal government exceeds its constitutional authority, the states must take action” (Young 2016).

However, other conservative governors did opt to have their states participate in Medicaid expansion. For example, John Kasich, the Republican governor of Ohio, justified his decision during his 2013 State of the State address: “For those that live in the shadows of life, those who are the least among us, I will not accept the fact that the most vulnerable in our state should be ignored. We can help them” (Kasich 2013). As of November 2020, 12 states had not adopted Medicaid expansion. Donald Trump won all of these states during the 2016 presidential election.

Republicans have traditionally reframed health care as an economic choice, one in which citizens have a right to make decisions as informed consumers free from government intervention. In particular, they contended that requiring Americans to purchase health insurance violated citizens’ individual rights. Phil Gramm, a retired Republican U.S. senator from Texas, framed his opposition to the ACA as a matter of economic freedom: “Why the Republican majority in Congress has never forced a vote on health-care freedom, giving families the right—promised by President Obama and his Democratic allies—to choose not to participate in Obamacare and to buy the health care of their choice independent of the exchanges, remains the greatest mystery of the 114th Congress” (Gramm 2016). However, Rep. Raul Labrador (R-ID) elicited boos at an April 2017 town hall when he stated, “I just don’t think it’s a right to have healthcare” (Savransky 2017).

During the 2016 presidential campaign, Republican nominee Donald Trump promised voters that he would immediately repeal and replace the ACA. Following Trump’s election, Republicans developed several bills intended to do so; however, Republican efforts to repeal and replace were clouded by uncertainty in terms of what a replacement would entail. Legislative proposals included repealing the individual and employer mandates, deregulating health insurance markets, and allowing states to waive certain federal rules. As Sen. Ron Johnson (R-WI) acknowledged in 2017, “It’s way more complex than simply ‘repeal and replace.’ . . . That’s a fun little buzzword, but it’s just not accurate” (Sarlin 2017). After Sen. John McCain (R-AZ) cast a dramatic late-night “thumbs-down” vote that proved to be the deciding vote against a Republican “skinny repeal” of portions of the ACA in July 2017, he argued that the bill “offered no replacement to actually reform our health care system and deliver affordable, quality health care to our citizens” (Swanson 2017).

Although the Republican party held majority representation in both houses of Congress, Republican legislators were ultimately unable to pass a bill supported by the party’s conservative and moderate wings. While members of the party’s conservative wing advocated in favor of full repeal, moderates expressed hesitation if no replacement mechanism was in place. In July 2017, Ted Cruz (R-TX), a prominent member of the party’s conservative wing, emphasized that one bill would empower Americans to “choose among more affordable plans that are tailored to their individual healthcare needs” (Cruz 2017), reiterating the prioritization of individual liberty over regulatory action.

On the other hand, moderate Republicans opposed a subsequent reform bill after a September 2017 Congressional Budget Office analysis determined that proposed reductions in Medicaid funding and insurance exchange subsidies would increase the number of uninsured Americans (Congressional Budget Office 2017). As Sen. Susan Collins (R-ME) argued, the “negative impact on millions of Americans who are now insured” was the “final piece of the puzzle” in her decision to vote against the Republicans’ final ACA repeal effort of 2017 (Detrow 2017).

In December 2017, President Trump signed into law a tax reform and government spending package that included repeal of the individual mandate. Sen. Orrin Hatch (R-UT) applauded the repeal, declaring that responsibility for health care coverage resided with individual consumers, not the federal government: “Repealing the individual mandate tax restores liberty to the nation’s health-care system. Once again, the American people will be back in charge of their health care—not Washington bureaucrats” (Hatch 2017).

Even as the Republican-majority Congress attempted on multiple occasions to repeal the ACA, public opinion polls presented a more complicated and evolving picture of Republican voters’ positions. In one 2016 Pew poll, 83 percent of registered Republican voters indicated that health care is not the federal government’s responsibility (Pew Research Center 2016). By 2017, the same poll indicated that 32 percent of Republicans and Republican-leaning independents agreed that the federal government should be responsible for health care coverage. Support among Republicans for “government-run” health care thus grew from 19 percent to 32 percent between 2016 and 2017, outpacing an 8-point upswing among Democrats (Pew Research Center 2017).

Following the 2018 midterm elections, Democrats regained control of the House of Representatives, which led Republicans to abandon their efforts to repeal the ACA, albeit temporarily. As Senate Majority Leader Mitch McConnell lamented, the GOP’s failure to repeal and replace was “the one disappointment of this Congress from a Republican point of view” (Sonmez 2018). Throughout Trump’s first term as president, opinion polls indicated that 70–82 percent of Republicans held an unfavorable view of the ACA (Kaiser Family Foundation 2020a). In turn, one of Trump’s recurring 2020 campaign promises—to eliminate the ACA and unveil his own comprehensive health care plan—led him to claim in September 2020 that “we’ve really become the health-care party—the Republican Party” (Olorunnipa 2020).

Todd M. Olszewski
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Health Insurance Marketplaces


At a Glance

Before the passage of the Affordable Care Act (ACA) in 2010, individuals who did not purchase health insurance through an employer faced numerous challenges. Insurers typically required prospective subscribers to provide detailed information about their medical history as part of a comprehensive underwriting process. In this “experience-rated” system, individuals deemed to be poor risks—such as persons with chronic or expensive medical conditions or a family history of illness—paid much higher premiums for coverage, if they were able to obtain coverage at all. As a result, patients in the individual health insurance market typically paid higher premiums for less comprehensive coverage. Beginning in 2013, the ACA—also known as Obamacare—reformed the insurance market by limiting the ability of insurers to use individuals’ health status to set premiums. The law also established new publicly funded institutions known as health insurance marketplaces that enabled consumers to choose among competing health plans.

Despite a difficult rollout in 2013, Democrats view the marketplaces as a policy success that enabled millions of Americans to obtain affordable individual health insurance plans. Democrats point to the steady growth of enrollment and the number of participating insurers during the Obama administration as evidence that the new marketplaces work well. In addition, since most new enrollees qualified for subsidies (e.g., advanced premium tax credits, or APTCs) based on their family income, the marketplaces made insurance more affordable for most subscribers. Plans sold on the marketplaces could not exclude preexisting conditions from coverage and could no longer establish lifetime caps on benefits. Democrats acknowledge that the marketplaces continue to face challenges, but they argue that the expansion of coverage was a historic policy achievement. For Democrats, the marketplaces remain fundamentally sound.

Democrats have also decried what they see as the Trump administration’s efforts to destabilize the marketplaces since 2017. Democrats defined the 2020 presidential election as a pivotal moment for the ACA. As the party’s presidential nominee, former Vice President Joe Biden, declared in the first presidential debate, “What’s at stake here is, the President’s made it clear, he wants to get rid of the Affordable Care Act. He’s been running on that. He ran on that and he’s been governing on that. He’s in the Supreme Court right now trying to get rid of the Affordable Care Act, which will strip 20 million people from having insurance” (USA Today 2020).

Republicans tell a very different story. They describe the rollout of the marketplaces in 2013 as an unmitigated disaster characterized by a dysfunctional website (healthcare.gov), long waits, and the disruption of prior coverage. The marketplaces also enrolled far fewer subscribers than expected. Republicans argued that the standardized plans (with more generous benefits) made insurance more expensive for many younger, healthier customers who were less likely to purchase coverage. Insurers also struggled to estimate the risk (and hence cost) of new enrollees in the first two years the marketplaces were operating. Because the marketplaces attracted fewer young and healthy subscribers, the insurance risk pool was skewed toward older, sicker, and more expensive subscribers. Several major insurers lost hundreds of millions of dollars in the first two years. To recoup their losses, many insurers raised premiums by double digits or exited some state marketplaces altogether. Republicans thus advocated for the repeal of the ACA and its replacement by more market-oriented reforms. As President Donald Trump declared in September 2020, the ACA “was terrible and very, very expensive. Hurt a lot of people. Premiums were too high. Deductibles were a disaster” (Trump 2020). The Trump administration supported efforts to repeal and replace the ACA in 2017 and, later, endorsed challenges to the law in court.

In November 2020, a fresh legal challenge to the ACA raised new doubts about the future of the health insurance marketplaces, as the U.S. Supreme Court considered arguments in the case of California v. Texas (formerly Texas v. United States in the lower courts). The Trump administration declined to defend the constitutionality of the ACA after the passage of the Tax Cuts and Jobs Act of 2017 reset the individual mandate penalty to zero. The initial ruling by the district court in Texas declared that without this penalty, the ACA no longer passed constitutional muster, for in 2012, the Supreme Court had upheld the ACA’s individual mandate as a tax on those who chose not to purchase minimum essential coverage. After the Fifth Circuit Court of Appeals upheld the lower court ruling in December 2019, the Supreme Court agreed to hear the latest challenge to the ACA during its 2020–2021 term. The Trump administration argued that nearly all of the ACA should be found invalid (Kaiser Family Foundation 2020c). Democrats made the future of the ACA—and by extension the health insurance marketplaces—a central theme of Joe Biden’s 2020 presidential campaign. Democrats warned that millions of Americans would lose health coverage if the Supreme Court overturned the ACA.

According to Many Democrats . . .

•The implementation of the health insurance marketplaces was challenging but ultimately successful.

•The health insurance marketplaces have remained stable despite the departure of some insurers in recent years.

•The ACA marketplaces improved access to affordable health insurance plans.

•Marketplace enrollment remains strong despite continued political opposition at both the federal and state levels.

According to Many Republicans . . .

•The initial rollout of the health marketplaces was a disaster that underscored government’s inability to design and manage health care reform.

•Obamacare is collapsing, as health insurance markets face a “death spiral.”

•Premiums are skyrocketing; choice is evaporating in health insurance marketplaces.

•Enrollment in ACA marketplaces continues to fall far short of expectations, and far fewer young, healthy customers opted to purchase coverage, resulting in higher costs and ongoing losses for participating insurers.
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Overview

The individual health insurance marketplaces created by the Affordable Care Act (ACA) continue to be one of the most contested areas of the 2010 health care reform law. Supporters described the new institutions as “nothing more sinister than an eBay for insurance” (Gawande 2013, 26). Opponents argued that “after four years of ObamaCare, hardworking Americans continue to see their health care costs rise while their coverage choices diminish” (McCain and Barrasso 2015). “Rightly or wrongly, the experience with individual marketplaces has become an acid test for the success or failure of the ACA as a whole” (Blumenthal and Collins 2014, 276). Since 2013, opponents and supporters of the ACA have sparred over their success in enrolling new customers, controlling the cost of premiums, and their impact on patient choice.

The concept of publicly sponsored health insurance marketplaces (also known as exchanges) first emerged in the late 1970s. Alain Enthoven, a health economist at Stanford University, proposed a “consumer choice health plan” in 1978 (Enthoven 1978). Enthoven argued that regulated competition among health insurance plans would reduce health care costs. By the late 1980s, his ideas shaped various proposals for “managed competition.” Under managed competition, individuals would purchase affordable coverage through a “public sponsor” that enabled consumers to compare prices and coverage among health plans.

Managed competition also shaped the work of the Jackson Hole group in the early 1990s. This influential group of public and private opinion leaders proposed to use “health insurance purchasing cooperatives” (HIPCs) to purchase health insurance on behalf of small employers and individuals in a defined geographic area (Enthoven 1993). This plan was widely debated during the 1992 presidential campaign; a modified version became a cornerstone of the Clinton administration’s proposed Health Security Act, which relied on regional “health alliances” to encourage competition among insurers. The regional alliances “would disseminate information about plans and run the open enrollment” and also make risk-adjusted payments to insurers (Starr 1994).

Reformers hoped that publicly sponsored health insurance marketplaces would have bipartisan appeal. Republicans applauded the virtues of free market competition among private health plans. Democrats hailed new regulations to standardize insurance products and educate consumers. Reformers on both sides of the aisle saw regulated competition among private insurers as a way to bridge the partisan divide over health care reform. Massachusetts incorporated a health insurance exchange into its landmark health reform bill in 2006, as Gov. Mitt Romney—a conservative Republican—worked with liberal Democratic legislators to enact comprehensive reform. The state’s new exchange, the Massachusetts Health Connector, offered one-stop shopping for consumers to compare health insurance plans and sign up for coverage. Conservative scholars compared the state’s approach to a CarMax auto dealership, where consumers had “many different kinds of cars to choose from, all obtainable though one giant dealership” (Haislmaier 2006). After 2006, Massachusetts emerged as a model for the nation, as the uninsured rate in the state fell from 10.4 percent in 2006 to 4.4 percent in 2009 (Brandon and Carnes 2014).

Health insurance marketplaces emerged as one of the ACA’s principal strategies to expand coverage to low- and moderate-income Americans. Former Senate Majority Leader Bill Frist (R-TN) described the marketplaces as “perhaps the most innovative, market-driven, and ultimately constructive part of the law.” For Frist, “helping more Americans find and compare the private insurance they need and can afford should be an easy principle both political parties can agree on” (Frist 2012). However, Frist’s endorsement did not reflect the view of most Republican governors and members of Congress. Drawing on the experience in Massachusetts, where a similar plan gained bipartisan support, Democrats hoped that the ACA’s marketplaces—which were designed to foster competition among private health insurance plans for subscribers—would win over moderate Republicans. During the contentious negotiations over the ACA in 2009–2010, Democrats offered numerous concessions to attract support from Republicans. The buy-in from Republicans in Congress, however, never materialized (Brill 2015). Most Republicans portrayed the new marketplaces created by the ACA as a “government takeover” of the health care system. On the eve of the first open enrollment period, Senate Minority Leader Mitch McConnell (R-KY) condemned the bill as a “monstrosity” and “the single worst piece of legislation passed in the last fifty years” (Gawande 2013, 25).

The Obama administration initially assumed that most (if not all) states would establish their own marketplaces with full funding by the federal government. Fewer than 20 states opted to do so. The remaining states (including nearly all states led by Republican governors) chose to use the federal government’s Healthcare.gov website. Regardless of which approach states adopted, marketplaces offered consumers a choice of different health plans organized by “metal” level: bronze plans offered the least coverage and lowest premiums, while silver, gold, and platinum offerings offered enhanced coverage, albeit at a greater cost.

The implementation of the new marketplaces in October 2013 was deeply troubled. The federal government’s website (Healthcare.gov) was largely inoperable, leading to extended wait times for millions of frustrated consumers. Enrollment trickled in, even as millions of consumers attempted to shop for coverage. The “troubled launch of the individual marketplaces created an irresistible narrative of government incompetence and seemed to confirm opponents’ predictions of the law’s failure” (Blumenthal and Collins 2014, 276). A CBS News poll conducted in October 2013 found that only 12 percent of Americans thought the sign-up process through the new marketplaces was “going well” (Dutton et al. 2013). At a news conference in November 2013, President Barack Obama apologized to the nation: “We fumbled the roll-out on this health care law” (Page 2013, 1A).

In response to these early struggles, the Obama administration assembled a team of programmers from tech companies such as Google and Oracle to tackle the website’s woes (Brill 2015). With seasoned programmers and tech executives tasked with addressing the technical glitches that plagued Healthcare.gov, the pace of enrollment had picked up by year’s end. The first open enrollment period ended with roughly eight million Americans having signed up for a marketplace plan.

After surviving technical obstacles during its first year of implementation, the health insurance marketplaces faced a new legal threat in 2014. The case of King v. Burwell challenged the constitutionality of subsidies for individuals who purchased health insurance through the marketplaces. The language of the ACA stated that individuals could qualify for advanced premium tax credits if they enrolled in a health plan “through an exchange established by the State.” Because most states did not establish their own exchanges, the case threatened to end subsidies for any individuals purchasing coverage through the federal marketplace. In a 6–3 decision handed down in June 2015, the Supreme Court declared, “Congress passed the Affordable Care Act to improve health insurance markets, not to destroy them. If at all possible, we must interpret the Act in a way that is consistent with the former, and avoids the latter” (King v. Burwell 2015, 21). Once again, the marketplaces survived.

More than seven million Americans qualified for cost-sharing reductions in 2016 (Gabel et al. 2016). The ACA provided that the Department of Health and Human Services “shall make periodic and timely payments to the issuer equal to the value of the reductions” that insurers provided low-income enrollees. In the case of House v. Burwell, the House of Representatives mounted yet another legal challenge to the ACA, suing the Obama administration to challenge the cost-sharing reductions (CSRs) paid to insurers. The Obama administration asked for the case to be dismissed for lack of jurisdiction, but a federal judge allowed the case to proceed (Jost 2016). The House argued that it did not explicitly appropriate funding for the cost-sharing reductions and that the Constitution prohibits the expenditure of public funds without an explicit appropriation. In late 2017, President Trump chose to stop CSR payments, “throwing a bomb into the insurance marketplaces created under the Affordable Care Act” (Goldstein and Eilperin 2017). “Insurers have said that stopping the cost-sharing payments would be the single greatest step the Trump administration could take to damage the marketplaces—and the law” (Goldstein and Eilperin 2017). The Trump administration’s decision to suspend CSR payments spurred more than 20 lawsuits by insurers. In August 2020, the federal Circuit Court of Appeals ruled that insurers were entitled to reimbursement for 2017 but did not require the federal government to resume CSR payments without congressional appropriations (Jost 2020).

In addition, the suspension of the ACA’s “risk corridor” program also contributed to growing instability in individual health insurance markets. The ACA promised to reimburse insurers who enrolled sicker-than-expected subscribers to address the uncertainty inherent in the risk pool (Luthi 2020). After Republicans regained control of Congress in 2014, these supplemental payments to insurers who lost money selling marketplace plans were not extended. The suspension of risk corridor payments led some insurers to withdraw from the marketplaces, while a majority of newly formed “co-op” insurers went out of business after premiums failed to cover the cost of claims for sicker-than-expected subscribers. The federal government’s decision to end the risk corridor program prompted several insurers to sue, alleging that the government had breached its promise to compensate participating plans for the risks of selling in the new marketplaces. In April 2020, insurers won a major victory, as the U.S. Supreme Court upheld their challenge in the case of Maine Community Health Options v. United States. As Justice Sonia Sotomayor argued in her majority opinion, “The Government should honor its obligations” (Luthi 2020). The Supreme Court’s 8–1 decision paved the way for insurers to claim more than $12 billion in deferred risk corridor payments.

By 2016, the ACA health insurance marketplaces were in turmoil. Several of the nation’s largest insurers—Aetna, Anthem, Humana, and United Health Group—reported mounting losses on marketplace plans. Insurers warned that mounting losses were unsustainable. Only 30 percent of insurers earned a profit selling policies on the individual health insurance market in 2014; insurers lost more than $2.7 billion, even after federal risk adjustment payments (McKinsey Center for U.S. Health System Reform 2016). Because the new marketplaces attracted sicker-than-average patients who used more health care services, insurers found it difficult to earn a profit without charging more for coverage (Sanger-Katz 2016). A year earlier, Aetna CEO Mark Bertolini noted, “This business model remained unprofitable in 2015, and we continue to have serious concerns about the sustainability of the public exchanges” (Johnson 2016). His counterpart at Anthem, Joseph Swedish, offered an even bleaker assessment, arguing that “the marketplace has been and continues to be unsustainable” (Abelson 2016). Aetna, Humana, and United HealthCare announced plans to limit their participation in health insurance marketplaces around the nation, and UnitedHealth projected a $650 million annual loss for its marketplace business (Johnson 2016). In early 2017, Bertolini concluded that the Obamacare marketplaces were in a “death spiral” and argued that “it’s not going to get any better; it’s getting worse” (Demko 2017).

From 2016 to 2018, competition on the health insurance marketplaces declined, as many insurers withdrew from the marketplaces altogether. During the initial 2014 open enrollment period, each state had an average of 5 insurers offering marketplace plans. The average number of insurers in each state peaked at 6 in 2015 before falling to 3.5 in 2018 (Kaiser Family Foundation 2019b). Reduced competition meant fewer choices and higher premiums for consumers. Average premiums for marketplace plans increased from $299 per month in 2016 to $481 per month in 2018, before dropping slightly to $477 in 2019 (Kaiser Family Foundation 2019a). Rising premiums, in turn, raised new concerns that unsubsidized consumers would drop out of the individual market altogether. During the 2018–2019 open enrollment period, five states had only one participating insurer. By 2018, nearly one in four marketplace enrollees reported that only one insurer was selling plans in their area, and more than half of all Americans (53 percent) believed the marketplaces were “collapsing” (Kirzinger et al. 2018).

Since then, public opinion of the ACA, which remains part of the health care insurance landscape, continued to be sharply divided. During the botched rollout of the health insurance marketplaces in October 2013, only one-third of the public (34 percent) approved of the law. However, public support for the ACA improved over time. On the eve of the 2016 presidential election, 45 percent of the Americans held a “generally favorable” view of the ACA, and an equal number (45 percent) harbored a “generally unfavorable” view of the law (Kirzinger, Sugarman, and Brodie 2016). Although public opinion remains split on the ACA itself—with only 46 percent expressing a “generally favorable” view of the law in 2018—a majority of the public holds favorable views of the health insurance marketplaces. More than 80 percent of Americans expressed support for the marketplaces, including 91 percent of Democrats and 71 percent of Republicans (Kirzinger, Muñana, and Brodie 2019). In September 2020, the Kaiser Family Foundation’s monthly health tracking poll found that a plurality of Americans (49 percent) held a “generally favorable” view of the ACA, while 42 percent viewed the law unfavorably (Kaiser Family Foundation 2020a). Republicans and Democrats continued to hold polar opposite views of the law, as 82 percent of Democrats had a favorable view of the ACA, while 79 percent of Republicans held an unfavorable view (Kaiser Family Foundation 2020a). More than a decade after its passage, the ACA remained a litmus test for both parties. Despite Republicans’ pledge to repeal and replace the ACA, neither the Trump administration nor congressional Republicans advanced a concrete health care reform agenda after their effort to undo the ACA fizzled out in 2017.

The election of President Donald Trump in 2016 marked a fundamental shift in the federal government’s support for the health insurance marketplaces. During the 2016 election campaign, Trump pledged to “repeal and replace” Obamacare if elected. After his election, President Trump lent his support to several bills to do just that. In addition, both the president and Tom Price, his secretary of Health and Human Services, mounted a verbal assault on the marketplaces, which they described as “collapsing” or “imploding” in the months leading up to the open enrollment period in 2017. The administration also hampered marketplace enrollment by reducing spending on advertising, supporting a repeal of the individual mandate, and ending cost-sharing reduction payments to insurers (Levitt 2017).

Several other policy actions embraced by the Trump administration—from supporting the repeal of the individual mandate, to ending cost-sharing reduction payments to insurers, to allowing the sale of short-term health plans and steep cutbacks in funding for consumer education and outreach programs—also tended to destabilize the marketplaces. On the other hand, the Trump administration approved several state innovation waiver proposals to create “reinsurance” programs to insulate insurers from unexpected losses from new subscribers (Blumenthal et al. 2018). As another ACA open enrollment period drew near in the fall of 2020, the health insurance marketplaces remained stable, yet vulnerable to future policy disruption.

After overcoming a variety of technical and legal challenges, media attention—and Republican critiques of the marketplaces—shifted to enrollment, which fell far short of initial projections. Critics charged the marketplaces were underperforming. Total marketplace enrollment increased from 8 million in 2014 to a peak of 12.7 million in 2016 (Kaiser Family Foundation 2020b. In recent years, however, enrollment declined amid growing concerns about the future of the ACA and the Trump administration’s decisions to reduce marketing and outreach funding. In fact, the number of subscribers fell far short of initial estimates by government agencies and think tanks (Glied, Arora, and Solís-Román 2015). The Congressional Budget Office (CBO) estimated that 25 million Americans would purchase a marketplace plan in 2017 (Congressional Budget Office 2014). Total marketplace enrollment in 2017 was less than half of what was projected (Centers for Medicare and Medicaid Services 2018). Enrollment declined to 12.2 million during the 2017 open enrollment period and fell again—to 11.8 million—in 2018. By the 2020 open enrollment period, marketplace enrollment had fallen to 11.4 million, a decline of roughly 300,000 from the previous year (Kaiser Family Foundation 2020b.

Notably, enrollment among individuals who did not qualify for advanced premium tax credits (APTCs) fell precipitously. As the Centers for Medicare and Medicaid Services (CMS) noted, “Unsubsidized enrollment declined by 2.5 million people, representing a 40 percent drop nationally” (Centers for Medicare and Medicaid Services 2019). While some states, such as Rhode Island, saw little erosion in enrollment, unsubsidized enrollment fell by more than 70 percent between 2017 and 2018 in Arizona, Georgia, Iowa, Nebraska, Oklahoma, and Tennessee (Wall Street Journal 2019). The marketplaces also struggled to attract younger (and therefore healthier) subscribers. The result was a classic “adverse selection” problem for insurers; because older and sicker customers were more likely to sign up for coverage, the health care costs for new enrollees rose faster than expected. Notably, more enrollees were over the age of 55 than between the ages of 18 and 34 (Centers for Medicare and Medicaid Services 2018). Before 2017, “the marketplaces were fragile in some places. The political and policy uncertainty has made them fragile everywhere” (Armour, Mathews, and Radnofsky 2017).

Nevertheless, the health insurance marketplaces have stabilized in recent years. Premiums in the individual marketplace actually declined by 2 percent in 2019—the first decline in five years—while the number of insurers participating in the marketplace increased (Verma 2018). On the eve of the 2020 open enrollment period, the individual insurance market was more competitive—and more profitable—for insurers. Oscar Insurance Corp., for example, expanded its marketplace presence to six additional states for the 2020 enrollment period; after years of turmoil and uncertainty, Oscar’s CEO, Mario Schlosser, declared that “the market is now clearly stabilizing” (Mathews 2019). Premiums for the benchmark silver plan fell 4 percent in 2020, following a 1.5 percent decline in 2019, while the number of insurers selling plans on Healthcare.gov increased to 175, compared to 132 in 2018 (Armour 2019b). The number of participating insurers on health insurance marketplaces increased from an average of 4.0 in 2019 to 4.5 in 2020. Furthermore, during the 2020 open enrollment period, only 10 percent of all marketplace enrollees had only one marketplace insurer (Fehr, Kamal, and Cox 2020).

Legal challenges continue to pose an existential threat to the health insurance marketplaces and, more broadly, to the ACA itself. In 2018, 20 states, led by the state of Texas, filed a new lawsuit; the plaintiffs argued that by eliminating the tax penalty for failing to purchase health insurance, the passage of the Tax Cuts and Jobs Act of 2017 (Pub. L. 115-97) undercut the legal foundation of the ACA itself (Musumeci 2020). The Trump administration declined to defend the ACA in court, prompting a number of Democratic states to join the litigation as “intervenor defendants” in an effort to save the law. In the case of Texas v. United States (2018), Judge Reed O’Connor—a conservative federal district court judge in Texas—argued that by repealing the penalty, Congress “sawed off the last leg [the ACA] stood on.” Without a tax penalty, which yields revenue for the government, O’Connor declared “the Individual Mandate is no longer fairly readable as an exercise of Congress’ tax power and continues to be unsustainable under Congress’ Interstate Commerce Power. The Court therefore finds the individual mandate, unmoored from a tax, is unconstitutional” (O’Connor 2018).

In December 2019, the U.S. Court of Appeals for the Fifth Circuit upheld O’Connor’s ruling but sent the case back to the lower court for further review. The U.S. Supreme Court agreed to hear the case during its 2020–2021 term, but oral arguments were scheduled for November 10, 2020—after the presidential election—with a final decision in the case expected by June 2021. If the Supreme Court upholds lower court rulings and strikes down the ACA in its entirety, the legal foundation for health insurance marketplaces would crumble, and the individual insurance market would return to its pre-2010 condition. All of the ACA’s insurance market regulations—such as bans on preexisting conditions, lifetime coverage limits, and subsidies to purchase insurance—would end, as would federal support for health insurance marketplaces. A decade after its passage, the fate of the ACA and the health insurance marketplaces hung in the balance once again.

Democrats on Health Insurance Marketplaces

Democrats view the implementation of the health insurance marketplaces as challenging, but ultimately successful. For supporters, the implementation of the ACA represented a triumph over adversity. Initially, Democrats downplayed the technical problems that bedeviled the launch of the marketplaces in October 2013. As Health and Human Services (HHS) Secretary Kathleen Sebelius noted, “When the Health Insurance Marketplace opened last week, demand was so high, it exceeded even optimists’ expectations” (Sebelius 2013a). Although the marketplace was largely inoperable for more than a month after it opened for business in October 2013, the Obama administration sought to reassure the public. President Obama urged patience: “A couple of weeks ago, Apple rolled out a new mobile operating system, and within days, they found a glitch, so they fixed it. I don’t remember anybody suggesting Apple should stop selling iPhones or iPads or threatening to shut down the company if they didn’t” (Eischen and DelReal 2013).

By early December, a group of “fixers” from Silicon Valley had made substantial progress in addressing the bottlenecks that plagued the enrollment process (Brill 2015). While acknowledging that “these problems are unacceptable,” Sebelius reassured consumers that “we’ve been working 24/7 to make improvements, and more consumers are successfully shopping online and enrolling in a health plan each week” (Sebelius 2013b). President Obama celebrated the results of the first open enrollment period, noting, “There are 7.5 million people across the country that have the security of health insurance, most of them for the first time” (Condon 2014).

Democrats also regard the individual insurance market as stable, despite repeated attempts by Republicans to either repeal the ACA or to limit federal support for the new marketplaces. In 2016, after several large insurers warned that they might pull out of the marketplaces, Obama administration officials expressed “full confidence, based on data, that the Marketplaces will continue to thrive for years ahead. The number of insurers has grown year over year. The Marketplace should be judged by the choices it offers insurers, not the decisions of any one insurer” (Johnson 2016). Democratic voters also expressed confidence in the ACA and supported efforts to improve its performance. For example, 90 percent of Democrats in one poll agreed that it was important for government to “fix the remaining problems with the Affordable Care Act in order to help the marketplaces work better” (Kirzinger et al. 2017).

The passage of the ACA also marked a signature domestic policy achievement—and political triumph—for the Democratic party. Since the 1940s, when Harry Truman became the first president to publicly endorse a national health insurance plan, successive administrations had tried—and failed—to expand coverage to all Americans. Although the ACA’s marketplaces did not guarantee universal coverage, they significantly improved access to affordable health insurance plans for the self-employed, early retirees, and others who did not qualify for employer-sponsored coverage. Peter Lee, the director of Covered California, celebrated the performance of his state’s health insurance marketplace: “We are proving that health insurance exchanges can keep prices in check. Residents who enroll through Covered California, our statewide exchange, will see only modest 4 percent increases in 2016. Those selecting the lowest-priced plans actually will save 4.5 percent” (Lee and Robinson 2015). The result, Lee argued, was better choice at a lower cost. “Covered California standardizes the deductibles and other characteristics of plans offered. That empowers consumers, who can make apples-to-apples comparisons” (Lee and Robinson 2015). As Hillary Clinton noted on the eve of the 2016 presidential election, “By securing new coverage for millions of previously uninsured people and providing peace of mind, the Affordable Care Act is an essential step toward universal health care” (Clinton 2016).


The Undeniable Success of the ACA

On March 25, 2016—the sixth anniversary of the Affordable Care Act’s passage—Rep. Nancy Pelosi (D-CA) highlighted the law’s impact on the uninsured in the United States. Pelosi, who served as Speaker of the House when the ACA was enacted, painted a bright picture of the law’s implementation, drawing upon the experience of Covered California, her state’s ACA marketplace.


This week marked six years since the day President Obama signed the Affordable Care Act into law, taking a giant step toward fulfilling the generations-long struggle to make health care a right, not a privilege, for all Americans. . . . These amazing successes can be seen in California, where Covered California, our state’s health insurance marketplace, is establishing a bright and healthy future for the Golden State—the uninsured rate in 2015 was down 10 percent from just two years prior, and more than 4 million Californians have gained Medicaid or CHIP coverage since the first open enrollment period.

Recently I met Anita Hiley, whose story is an incredible example of these benefits. Anita was diagnosed with stage-four uterine cancer, which had metastasized throughout her body. Knowing she needed the best care possible, Anita turned to Covered California. Since it was no longer possible for Anita to be denied coverage due to a pre-existing condition, she was able to obtain health insurance and the lifesaving cancer treatment she desperately needed. As we celebrate the sixth anniversary of the Affordable Care Act, Democrats take pride in its monumental success for the American people, and we recommit ourselves to the historic legislation’s great legacy—ensuring that health care will remain a right, not a privilege, for all Americans.
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During the 2020 presidential campaign, however, Democratic views of the ACA diverged. Sen. Bernie Sanders (D-VT) and other progressives argued that the time had come to move past the ACA toward a single-payer, Medicare for All model that provided public insurance for all Americans. Other candidates, such as former Vice President Joe Biden, sought to improve, not replace, the ACA. As Biden, who eventually won his party’s presidential nomination, declared in July 2019, “We should not be scrapping Obamacare, we should be building on it” (Barrow 2019). During the October 2020 vice presidential debate, Sen. Kamala Harris (D-CA) touted Biden’s support for the ACA, noting that his support “brought health care to over 20 million Americans and protected people with pre-existing conditions and what it also did is it saved those families, who otherwise were going bankrupt because of hospital bills they could not afford” (Page 2020). Democratic senators used the confirmation hearings for Amy Coney Barrett—President Donald Trump’s nominee for the U.S. Supreme Court—to highlight the importance of defending the ACA. As Sen. Dianne Feinstein (D-CA) argued, “Health care coverage for millions of Americans is at stake. The president has promised to appoint justices who will vote to dismantle that law. The bottom line is this: there have been 70 attempts to repeal the ACA, but clearly the effort to dismantle the law continues” (Henney 2020). Sen. Dick Durbin (D-IL) echoed these concerns, noting that “Republicans in Congress have been obsessed with repealing Obamacare for years, but they don’t have the votes to do it. They’ve got to rely on the court to do their work” (Henney 2020).

Democrats point out that enrollment in marketplace plans remains strong despite continued political opposition to the ACA from Republicans at both the federal and state levels. Obama administration officials focused on the number of Americans visiting the online marketplace and selecting marketplace plans during the first three open enrollment periods. Democrats dismissed concerns that enrollment lagged behind early projections, choosing instead to focus on year-over-year growth. As the Centers for Medicare and Medicaid Services (CMS) noted in 2016, “With millions of Americans insured through the Health Insurance Marketplaces, it’s clear that Marketplace coverage is a product that consumers want and need as well as an important business for insurers” (Centers for Medicare and Medicaid Services 2016). In December 2017, Lori Lodes from Get America Covered—a pro-ACA advocacy organization—defended the ACA, despite a modest decline in sign-ups during the first year of the Trump administration: “We’ve defied expectations when it comes to enrolling new customers. People want health care coverage” (Armour 2017).

Meanwhile, Biden made Obamacare a central element of his successful campaign for his party’s 2020 presidential nomination. “I think one of the most significant things we’ve done in our administration is pass the Affordable Care Act,” he declared in July 2019. “I don’t know why we’d get rid of what in fact was working and move to something totally new” (Barrow 2019). That same month, a tracking poll conducted by the Kaiser Family Foundation found that a majority of Democrats agreed with Biden; 55 percent of Democrats and Democratic-leaning independents favored “building on the existing ACA,” and 39 percent favored “replacing the ACA with a national Medicare-for-All plan” (Kaiser Family Foundation 2019c).

Republicans on Health Insurance Marketplaces

Republican legislators and governors presented a united front of opposition to the implementation of the ACA’s health insurance marketplaces. Most Republican-led states decided not to establish their own health insurance marketplaces and instead ceded responsibility to the federal government. Several of the nation’s largest states led by Republican governors, including Florida and Texas, refused to accept federal funds to plan and implement the new marketplaces. As Gov. Rick Perry of Texas announced in 2012, “I stand proudly with the growing chorus of governors who reject the Obamacare power grab.” He added, “We in Texas have no intention to implement so-called state exchanges or to expand Medicaid under Obamacare. . . . I will not be party to socializing healthcare and bankrupting my state in direct contradiction to our Constitution and our founding principles of limited government” (Ramshaw 2012).

Wisconsin’s Gov. Scott Walker echoed these concerns in a letter to HHS Secretary Kathleen Sebelius: “No matter which option is chosen, Wisconsin taxpayers will not have meaningful control over the health care policies and services sold to Wisconsin residents” (Fox News 2012). Republican opposition did not diminish over time. In 2017, for example, more than 60 percent of Republicans polled “believed that President Trump and Congressional Republicans should continue their efforts to ‘repeal and replace’ the ACA” (Kirzinger et al. 2017). After the December 2018 ruling by Judge O’Connor declared the ACA unconstitutional, Rep. Kevin McCarthy (R-CA) declared, “Obamacare is a broken law. Americans have lost their doctors and seen premiums skyrocket. Yesterday’s court decision also underscores what we have believed—it is an unconstitutional law” (McCarthy 2018).

Republicans portrayed the implementation of the health insurance marketplaces in 2013 as an unmitigated disaster. For Republicans, the website’s problems—and the widespread frustration among consumers and insurers that accompanied the launch of the new program—were not simply technical hurdles to overcome. Instead, the botched rollout underscored the dangers of a government-run health care system. “The catastrophe that is Healthcare.gov and the 36 insurance exchanges run by the federal government is an insult to the ‘glitches’ President Obama said were inevitable” (Wall Street Journal 2013). For Republicans, the website woes offered a cautionary tale about the inability of government to manage health care reform. The Obama administration “likened the exchanges to a new Apple product and asked for forbearance as problems were fixed. But Apple doesn’t ship products that don’t work and then force everyone to buy them” (Wall Street Journal 2013).


Repealing and Replacing Obamacare

Senate Majority Leader Mitch McConnell (R-KY), a strident critic of the Affordable Care Act, delivered the following remarks in February 2017 in support of the American Health Care Act, a bill that proposed to repeal and replace the Affordable Care Act.


ObamaCare is a disaster, an absolute disaster. Just one in five Americans say their families are better off since it went into effect. More actually say they are worse off. And, really, is it any wonder?

Americans were promised that costs would go down, but in fact they skyrocketed. Americans were promised choice, but it shriveled. We have been warning that choices would continue their downward decline under the ObamaCare status quo, and that is just what we saw this very week.

One large national insurer announced it was being forced from the marketplace altogether—meaning thousands, including many in Kentucky, will lose their current health plans, thanks to ObamaCare.

The CEO of another major insurer predicted more insurers would soon follow—meaning thousands could find themselves without a single choice of health coverage, thanks to ObamaCare. This partisan law has entered a “death spiral,” the CEO warned, and “it is not going to get any better; it’s getting worse.” This should be a wake-up call to the do-nothing crowd on the left. ObamaCare isn’t working. It isn’t sustainable, and it is going to continue attacking the middle class until it is repealed and replaced.
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The technical problems associated with the initial rollout—and the resulting media firestorm—provided Republican legislators with ample ammunition to attack the new marketplaces. As Rep. Fred Upton (R-MI) declared, “Delays and technical failures have reached epidemic proportions.” Rep. Darrell Issa (R-CA) was more direct: “Basically, HHS has screwed this whole thing up” (Eischen and DelReal 2013). Senate Minority Leader Mitch McConnell, meanwhile, declared at the conclusion of the first open enrollment period that “Obamacare has been a rolling disaster. . . . [The resignation of Kathleen Sebelius] is cold comfort to the millions of Americans who were deceived about what it would mean for them and their families” (Condon 2014). Republicans pressed for private, not public, solutions that they claimed would increase access to affordable coverage by unleashing competition in the health insurance marketplace and continued to campaign for the repeal of the ACA. Rep. Kevin McCarthy (R-CA) claimed, “House Republicans acted earlier this Congress to establish a healthcare system that puts patients first. This will offer more choice, reduce costs, and put our country’s healthcare system on a sustainable path” (McCarthy 2018).

Republicans described the new Obamacare marketplaces as unstable and unworkable. “All across the country,” Senate Minority Leader Mitch McConnell declared, “our constituents are having an unpleasant interaction with Obamacare. Whether they can sign up for a policy or not, they are discovering, of course, higher premiums, a higher deductible” (Mason and Felsenthal 2014). In particular, Republicans zeroed in on surging health insurance premiums as evidence that the marketplaces were not working. In 2015, Sen. John McCain (R-AZ) dismissed the Obama administration’s claims that increases in health insurance premiums were “modest.” As McCain observed, “In Arizona, 24 exchange plans will see double-digit rate hikes in 2016. In Phoenix, premium increases are projected to top 19 percent. The highest average premium increase in my home state is projected to reach a whopping 78 percent. My constituents in Arizona call and write me daily, daily, begging and pleading that something be done to alleviate the financial hardship of Obamacare” (McCain 2015).

In 2017, Sen. Orrin Hatch (R, UT) argued, “Obamacare has not improved over time, and it doesn’t work any better now than it did during the first few years of implementation” (Hatch 2017). One year later, CMS Administrator Seema Verma, an appointee of the Trump White House who was a long-standing opponent of the ACA, declared that “while the ACA’s vital signs have stabilized, the patient remains in critical condition. Stabilizing already high rates means you still have high rates. Millions of Americans are priced out of the insurance marketplace” (Verma 2018). Indeed, government data confirmed that about 2.5 million Americans who were ineligible for advanced premium tax credits exited the individual insurance marketplace between 2016 and 2018 (Armour 2019b).

Republicans cited rapid growth in premiums (even though most marketplace subscribers qualify for subsidies) and diminished competition among insurers as evidence the ACA marketplaces were in a state of crisis. Republicans point to spiraling premiums as evidence that the ACA marketplaces are unraveling. As Edward Haislmaier, a conservative analyst with the Heritage Foundation, noted, “We’re seeing a fish-or-cut-bait moment for insurers. They now have a couple of years of data, and they’re seeing that the market is not particularly good for them” (Edwards 2016). Sen. Orrin Hatch also criticized the “unworkable system” created by the ACA: “Premiums and health care costs have skyrocketed year after year. . . Patients have had fewer and fewer options when choosing providers and insurance plans” (Hatch 2017).

From this vantage point, patients’ choice of plans is eroding, placing insurance out of reach for individuals who do not qualify for income-based subsidies. Republicans also pointed to lower than expected enrollment as further evidence of marketplace collapse. After marketplace enrollment declined in 2017, Sen. John Barrasso (R-WY) declared, “I think Obamacare itself is sabotaging enrollment because the costs are so high, the choices are so limited that people realize it’s not a good deal for them personally.” In 2020, Sen. Joni Ernst (R-IA) concurred with this assessment, noting on her website that “President Obama promised health insurance premiums would go down under ObamaCare. They haven’t. Across the country, folks have endured significant health insurance premium increases, as well as increases in out of pocket costs like deductibles and copays” (Ernst 2020).

Republicans argue that the current system is simply unsustainable. “The problems have already been there, and they are just getting worse,” asserted Verma in 2017. “We can try to put paint on the walls and wallpaper up, but the foundation we’re standing on is crumbing” (Armour, Mathews, and Radnofsky 2017). In 2017, House Speaker Paul Ryan (R-WI) offered a similar assessment: “Obamacare is collapsing and failing, so we won’t be able to ignore that problem. We’re going to have to revisit the problem of a health insurance marketplace that is collapsing” (Armour 2017).

Republicans have displayed little interest in enacting measures to stabilize the marketplaces. While Sens. Lamar Alexander (R-TN) and Patty Murray (D-WA) sought to broker a compromise bill to strengthen the marketplaces, such bipartisan efforts failed to gain traction in either 2017 or 2018. To date, Congress has yet to enact any reforms to stabilize the marketplaces. Democrats and Republicans remain deadlocked. As Alexander noted ruefully, “I know of nothing the Republicans and Democrats can agree on to stabilize the individual insurance market” (Rovner 2018).

Republicans favor private, market-oriented efforts to increase competition and lower prices in the individual insurance market. Sen. Ted Cruz (R-TX) argued, “Congress should repeal Obamacare and make meaningful reforms to expand Health Savings Accounts, allow individuals to purchase insurance across state lines, and make health care more personal, portable, and affordable” (Cruz 2020). For Republicans, fewer regulations—and a larger role for states—are necessary to address the shortcomings of the individual insurance market. Sen. Joni Ernst (R-IA) asserted that “health care reform should be focused on choice, not mandates. Patients, families, and doctors know what best meets their needs, and they are the ones who should be in control of health care decisions, not Washington, D.C. Instead of this Washington-centered approach, we need to look for patient-centered alternatives that increase access to quality health care services at an affordable price” (Ernst 2020). Sen. Mike Enzi (R-WY) echoed this view: “We must replace the law with common sense reforms that give states flexibility to address their unique health care needs, promote greater competition in the insurance market, and drive down health care costs. I believe access, affordability, and quality result from a competition-oriented, market-based approach to healthcare” (Enzi 2020).

Robert B. Hackey
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Immigrant Health Coverage


At a Glance

Since 1882, U.S. immigration law has included a “public charge” principle that requires immigration officials to deny entry to individuals who they deem unlikely to be self-sufficient and who thus pose an economic burden to the government. In turn, Democrats and Republicans have long engaged in contentious debates regarding whether and how to extend health coverage to noncitizens. Before 1996, legal immigrants and lawful permanent residents had access to public health benefits comparable to American citizens. After passage of the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) in 1996, legal immigrants became subject to a five-year waiting period before qualifying for participation in major federally funded, means-tested assistance programs such as Medicaid, Supplemental Nutrition Assistance Program (SNAP), Supplemental Security Income (SSI), and Temporary Assistance to Needy Families (TANF). Contemporary partisan debates center on the merits of regulating immigration based on the ability to pay for health insurance, limiting health coverage to qualified immigrants, and prohibiting coverage for undocumented immigrants.

Democrats frame their support for extending health coverage to noncitizens as an extension of their long-standing contention that health care is a human right. Moreover, Democrats argue that extending health coverage to noncitizens is fiscally responsible; by providing health care access to all individuals regardless of immigration status, noncitizens will be less likely to seek care at emergency rooms, thereby reducing the nation’s emergency care cost burden. From PRWORA’s passage in 1996 to the Trump administration’s 2020 change to the public charge rule, Democrats have maintained that these policies discriminate against legal, taxpaying immigrants.

Republicans, who have historically opposed extending health coverage to noncitizens, argue that providing health coverage to noncitizens is unfair to American citizens. Countering Democratic claims of potential cost savings, Republicans maintain that providing health care coverage to undocumented immigrants would pose a significant financial burden to the nation and further incentivize illegal entry. They also suggest that regulating immigrant entry and visas according to financial status would further reduce the strain on the national budget.

According to Many Democrats . . .

•Health care is a human right for all, independent of immigration status.

•Providing access to health care to all individuals regardless of immigration status will reduce the cost of emergency care.

•Providing health care to immigrants regardless of immigration status would improve the nation’s overall health by ensuring access to care for millions of underserved individuals and families.

•The public charge rule discriminates against legal, taxpaying immigrants.

According to Many Republicans . . .

•It is unfair to provide health coverage to noncitizens and undocumented immigrants.

•Providing health care to undocumented immigrants would impose a significant financial burden on U.S. taxpayers.

•Providing health care to undocumented immigrants would further incentivize illegal entry.

•Regulating immigrant entry and visas according to financial status would reduce the strain on national resources.
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Overview

In 2017, the foreign-born population in the United States reached its highest share in over a century: 44.5 million foreign-born individuals, representing 13.7 percent of the American population (Tavernise 2018). By 2018, however, the United States had experienced a sharp drop in immigrant population growth, due in part to restrictive policies introduced by the Trump administration (Tavernise 2018). During his 2016 presidential campaign, Donald Trump promised to build a wall along the Mexican border to stem the influx of migrants across the southern border. The Trump administration subsequently instituted travel bans, narrowed asylum eligibility, sought to limit family chain migration, and revised the public charge rule that applied to individuals applying for green cards. All of these immigration restriction efforts were met with vociferous Democratic opposition.

Democrats and Republicans have long deliberated how to regulate immigration. Since 1882, U.S. immigration law has included a public charge principle. Congress included language in the Immigration Act of 1882 that required immigration officials to turn away “any person unable to take care of himself or herself without becoming a public charge” (An Act to Regulate Immigration 1882). An integral component of recent partisan debates centers on health coverage for noncitizens residing within the United States—both legal and undocumented. Historically, an individual’s citizenship status has determined his or her ability to access health care in the United States. In 1971, the U.S. Supreme Court ruled in Graham v. Richardson that state restrictions on legal immigrants’ eligibility for public benefits violated the Constitution’s equal protection clause (Graham v. Richardson 1971).

Legal immigrants and lawful permanent residents remained eligible for public health benefits comparable to U.S. citizens until 1996. In 1994, California voters approved Proposition 187, a ballot initiative that would have denied all public services to undocumented immigrants living in the state. Gov. Pete Wilson (R) supported Proposition 187 during his 1994 reelection campaign (Nowrasteh 2016). Subsequent injunctions by federal judges prevented the measure’s enactment, however, and scholars have demonstrated how the proposition spurred Latino voters to leave the Republican party for the Democratic party, turning California into a Democratic stronghold ever since (Dyck, Johnson, and Wasson 2012). In 1996, the Illegal Immigration Reform and Immigrant Responsibility Act (Public Law 104-208) allowed immigration officials to deny visas to immigrants deemed to be potential public charges and also required immigrant sponsors to assume financial responsibility for prospective immigrants.

Immigrant health coverage changed significantly when President Bill Clinton signed the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) in 1996, fulfilling his earlier welfare reform campaign promise. During the 1994 midterm election campaign, Republicans released the Contract with America, a legislative agenda that detailed a conservative commitment to lowering taxes, reducing the size of the government, and implementing welfare reform. After Republicans retook the U.S. House of Representatives and the U.S. Senate, Clinton employed a “triangulation” strategy, in which he adopted centrist positions on certain policy debates, including welfare reform (Wills 1997). Introduced in the House of Representatives by Rep. John Kasich (R-OH), PRWORA passed the House of Representatives by a 256–120 margin and the Senate by a 74–24 margin. While almost all Republicans in both chambers voted in favor of the final version, Democrats in both chambers split their votes.

At its core, PRWORA replaced Aid to Families with Dependent Children, a federal entitlement program, with the more restrictive Temporary Assistance to Needy Families (TANF), a state-based block grant program. Decades of public opinion polling leading up to the introduction of PRWORA indicated that although most Americans agreed that the government had a responsibility to support those in need, they also believed that the government spent too much on welfare. By 1995, 66 percent of Americans in one public opinion survey agreed that the government was spending too much on welfare (MacLeod, Montero, and Speer 1999).

PRWORA distinguished between qualified immigrants and nonqualified immigrants, though not necessarily between legal and undocumented immigrants, and established a five-year residency requirement before qualified immigrants could access federal benefits. During debate over the bill, Rep. Nydia Velazquez (D-NY), the first Puerto Rican woman to serve in Congress, argued that “this bill . . . gives legal immigrants the shaft. Most of us here today descended from immigrant roots. Yet H.R. 3734 calls for an unprecedented denial of benefits for legal immigrants who, despite their contributions by working hard and paying taxes, fall on hard times” (Congressional Record 1996a). In the Senate, Sen. Al D’Amato (R-NY) defended the bill as a matter of fairness: “We did not design the system to say, ‘Come here and get welfare benefits, and John Q. Public, hard-working middle-class families, are going to pay for it’” (Congressional Record 1996c).

PRWORA also redirected responsibility for immigrant health care from the federal government to state and local governments. This policy shift followed public opinion. In one 1995 Harvard/Kaiser poll, 52 percent of Americans favored welfare reform at the state level, while only 7 percent preferred the existing federal-oriented structure (Kaiser Family Foundation 1995). For immigrants, eligibility for public health benefits thus became contingent on state-level variation in public health benefit programs. By 2004, 23 states had extended coverage to immigrants who were otherwise ineligible for Medicaid or the Children’s Health Insurance Program (CHIP) because of their immigration status. While some states extended prenatal care coverage regardless of immigration status, other states extended coverage to some or all immigrant pregnant women and children—providing the same benefits as Medicaid in some cases and reduced benefits in others. Some states elected to exercise CHIP funding to cover pregnant women, and others provided state funding. And yet other states extended coverage to other categories of qualified immigrants. Although noncitizens who lived in states with state-funded replacement programs were more likely to have insurance coverage, by 2003, over half of all recent immigrants living in the United States lacked insurance (Fremstad and Cox 2004).

The legacy of the 1996 welfare reform legislation has been and remains a focus of debate. Clinton remarked upon signing the bill into law that “welfare will no longer be a political issue” (Clines 1996), but that proved to be an overly optimistic prediction. After the 1997 Balanced Budget Act restored some benefits for some legal immigrants, namely Supplemental Security Income (SSI) benefits for disabled or elderly legal immigrants, one public opinion poll indicated that 56 percent of respondents disapproved of the restoration (Pew Research Center 1997). Five years later, a 2002 poll found that only 46 percent of Americans had a positive view of the 1996 reforms (Pew Research Center 2002). Supporters highlighted the decline in welfare enrollment, while critics argued that restrictive criteria impeded economic mobility for poor Americans and immigrants.

Data suggests that the 1996 welfare reform bill signed by Clinton adversely impacted the broader immigrant population in several ways. A 2004 analysis documented a decline in Medicaid enrollment among the larger group of qualified immigrants following welfare reform (Kandula et al. 2004). Similarly, a 2005 analysis recorded an increase in the proportion of uninsured among low-educated, foreign-born single women and their children (Kaushal and Kaestner 2005). Other researchers observed similar trends among older immigrants (Nam 2008). The Cato Institute’s Michael Tanner later observed, “If welfare reform was not the disaster that its critics feared, neither was it the unalloyed success that its supporters claimed” (Tanner 2016).

In 2007, Sens. Hillary Clinton (D-NY) and Olympia Snowe (R-ME) introduced and sponsored the bipartisan Legal Immigrant Children’s Health Improvement Act (ICHIA), which proposed restoring federal Medicaid and CHIP coverage to legal immigrant children and pregnant women within their first five years of legal residence in the United States. ICHIA was subsequently incorporated into the Children’s Health Insurance Program Reauthorization Act of 2009 (CHIPRA). By 2011, 20 states and Washington, DC, had adopted the ICHIA option, accounting for an almost 25 percent increase in insurance coverage between 2007 and 2012 (Saloner, Koyawala, and Kenney 2014). As of January 2020, 34 states had exercised the ICHIA option to cover immigrant children and pregnant women within their first five years of legal residence.

During the Obama administration, several border states expanded local immigration enforcement measures. When Arizona’s Gov. Jan Brewer (R) signed the Supporting Our Law Enforcement and Safe Neighborhoods Act in 2010, she defended her commitment to “protecting our state from crime associated with illegal immigration” (Brewer 2010). The act empowered law enforcement officials in the state to detain individuals who could not prove their citizenship upon request. Following enactment, however, Latino adolescent mothers reported a decline in utilization of preventive health care and public assistance programs—regardless of their citizenship status (Toomey et al. 2014). President Obama harshly criticized the law, asserting that it would “undermine basic notions of fairness that we cherish as Americans, as well as the trust between police and our communities that is so crucial to keeping us safe” (Archibold 2010).

Emboldened by passage of S.B. 1070, Arizona Republicans introduced a package of immigration bills in 2011, including S.B. 1405, which required hospitals to report uninsured patients who could not demonstrate their legal immigration status. Democrats questioned the administrative burden imposed on medical professionals by such proposals. As Democratic state senator Steve Gallardo argued, “Doctors that should be working to help treat ill patients are now turning into ICE agents” (CBS News 2011). Arizona state senator Steve Smith (R-AZ) countered that, “at emergency rooms, there is always a sign that says you will not be refused treatment. OK, good. Treat them, but there will be someone waiting there when they wake up” (InMaricopa 2011). Republican and Democratic state senators ultimately rejected the bills, in part due to the considerably negative press coverage of S.B. 1070.

In 2010, President Barack Obama signed into law his landmark health reform legislation, the Affordable Care Act (ACA), which had narrowly passed Congress despite receiving no Republican votes. The ACA’s individual mandate applied to U.S. citizens and legal residents, but undocumented immigrants did not qualify for cost-sharing subsidies or premium tax credits. Undocumented immigrants were also disallowed from enrolling in health insurance exchanges. In July 2012, Obama announced the Deferred Action for Childhood Arrivals (DACA) program, a new policy to limit deportations of and grant work permits to undocumented immigrants who entered the United States as children. In November 2014, when Obama announced his intention to expand the program. 26 Republican-led states sued to prevent the executive action. The case eventually reached the U.S. Supreme Court, which ultimately blocked the expansion by rendering a 4–4 decision (the deadlock stemmed from the fact that the decision was handed down after the death of Justice Antonin Scalia but before his replacement, Neil Gorsuch, was sworn in). Although DACA protected certain undocumented immigrants from deportation, DACA-eligible immigrants were excluded from coverage through the ACA. In response, Democratic-led states expanded health care access to undocumented immigrants.

For example, California state law allowed DACA recipients to enroll in Medi-Cal, the state’s Medicaid program, per S.B. 4, passed in 2015. Opinion polls indicated broad public support in California, where an estimated one-quarter of the nation’s undocumented immigrant population resided at the time (Hayes and Hill 2017). In 2014, 54 percent of Californians supported expanding health insurance access to undocumented immigrants. Although the majority of Californians favored the proposal, partisan differences were clear: 70 percent of Democrats indicated support compared to 26 percent of Republicans (Metz and Strimple 2014).

Even as Republican-led states such as Arizona expanded local immigration enforcement measures, Democratic-led states and municipalities expanded health coverage to undocumented immigrants. Mayor Gavin Newsom (D) introduced one such initiative, Healthy San Francisco (HSF), in 2007. Designed to provide universal coverage for medical services provided within San Francisco, the program included an employer spending mandate. The program withstood legal challenges from the restaurant industry, which filed an appeal that the U.S. Supreme Court subsequently declined to review (City Attorney of San Francisco 2010).

Following implementation of the ACA, many HSF enrollees gained coverage through the state’s Medi-Cal expansion or through insurance subsidies on the Covered California marketplace exchange. This enrollment shift meant that undocumented immigrants constituted a sizeable proportion of HSF participants. In 2013, Tom Ammiano, a Democratic Assembly member who as city supervisor had helped establish HSF, touted the program as a clear success, declaring, “The denial of people’s humanity and need is extremely unfortunate, but it doesn’t fly here in San Francisco” (Knight 2013). In response to the Trump administration’s later efforts to restrict immigration, John Coté, the communications director for City Attorney Dennis Herrera (D), affirmed in 2017 that the city would refuse to divulge medical records for undocumented immigrants to the federal government: “We can’t envision a scenario where we would turn over those records, given medical privacy laws” (Arroyo 2017).

In 2014, New York City launched IDNYC, a municipal ID program that connected local residents, including undocumented immigrants, to the city’s public facilities. The following year, the city launched ActionHealthNYC, a one-year pilot program funded through private philanthropy that extended public health system access to low-income adults who were ineligible for coverage through Medicaid or New York State of Health, the state’s ACA marketplace exchange. Five years later, New York City Mayor Bill de Blasio (D) enacted the NYC Care program in May 2019. NYC Care extended access to primary care services offered by the city’s public health clinics and hospital system, regardless of immigration status. As de Blasio argued, “Health care is a basic right and with NYC Care, we are ensuring that right for working people across our City and setting a nationwide model of what it means to provide low-cost, affordable health care” (City of New York 2019b).

Following de Blasio’s unveiling, New York conservatives questioned how NYC Care would be funded. As Republican Assembly member Nicole Malliotakis tweeted, “Our citizens have [a] hard enough time covering their own healthcare costs. Now, [de Blasio] also wants them to pay for healthcare of 300,000 citizens of other countries. He must stop abusing the middle class and treating us like his personal ATM” (Malliotakis 2019). However, Democrats drew a direct connection between the program and broader progressive policy goals. As Assembly member Jeffrey Dinowitz (D) argued, “All New Yorkers should have access to high quality healthcare, regardless of their documentation status or ability to pay. The NYC Care program is a tremendous step forward towards the ultimate goal of universal healthcare” (City of New York 2019a).

California—which has voted for the Democratic presidential candidate since 1992—has continually expanded public health benefits to immigrants since 1996. In 2015, Gov. Jerry Brown (D) signed SB 4, the Health for All Act, which expanded Medi-Cal eligibility to all low-income Californians regardless of immigration status. Republican state senator Andy Vidak, who voted in favor of the bill, explained that he did so because “taxpayers are already paying high health care costs for the undocumented Californians when they show up in our emergency rooms” (Koseff 2015). Vidak’s observation reflected an unintended consequence of the Emergency Medical Treatment and Active Labor Act (EMTALA), signed by President Reagan in 1986, which required that any individual who came to an emergency room had to be treated regardless of insurance status or ability to pay—but because the law remains an unfunded mandate, taxpayers absorbed the cost of uncompensated care of undocumented immigrants seeking treatment in emergency rooms. Vidak’s argument is also one traditionally put forward by Democrats: extending coverage to undocumented immigrants would be unlikely to lead to significant increases in overall health spending because immigrants could now obtain health care in settings other than (expensive) emergency rooms.

Although Republicans argued that extending public health benefits to immigrants would be fiscally irresponsible, peer-reviewed studies have indicated that immigrants’ overall health care costs are less than those for U.S.-born individuals (Flavin et al. 2018). California’s expansion of public health benefits to undocumented immigrants gained an increasingly positive reception from the electorate. In one 2015 public opinion poll, 54 percent of Californians supported extending Medi-Cal to cover undocumented immigrant children (Baldassare et al. 2015). The following year, SB 75 (Health for All Kids) extended full-scope Medi-Cal coverage to children under 19 regardless of immigration status. In 2019, another poll found that 64 percent of Californians favored extending Medi-Cal to cover undocumented immigrants (Baldassare et al. 2019). In January 2020, the state extended full-scope Medi-Cal to those 19–25 years of age regardless of immigration status (Mento 2020).

Nonetheless, the fact that a majority of Californians have reliably favored extending coverage to undocumented immigrants has obscured underlying political polarization within the state. For example, one 2015 poll indicated that 63 percent of Democrats favored “providing health care coverage for undocumented immigrants in California,” while 87 percent of Republicans opposed doing so (Baldassare et al. 2015). In 2019, another survey found that 78 of identified Democrats favored state efforts to “protect the legal rights of undocumented immigrants in California,” while the same proportion of Republicans disagreed (Baldassare et al. 2019).

In October 2019, Reps. Pramila Jayapal (D-WA) and Deb Haaland (D-NM) reintroduced the Health Equity and Access under the Law for Immigrant Women and Families Act (HEAL Act), which proposed removing the five-year waiting period for immigrants (Haaland 2019). As Haaland explained, “Under this administration, people in our country are denied access to health care because of where they come from—it’s not what we stand for” (Turner 2019). Rep. Michelle Lujan Grisham (D-NM) had previously introduced the HEAL Act in 2015 and again in 2017, arguing that the bill would “guarantee that lawfully present immigrants who work hard and contribute to our economy will be treated fairly by the health care system they support when they pay taxes” (Center for Reproductive Rights 2015). The 2019 version also proposed expanding ACA insurance exchange eligibility to undocumented immigrants.

Extending public health benefits to undocumented immigrants remained particularly polarizing. One 2019 CNN poll indicated that 66 percent of Democrats agreed that health coverage should be available to undocumented immigrants, while 88 percent of Republicans indicated that it should not (CNN 2019). As President Donald Trump put it during his third State of the Union address, “If forcing American taxpayers to provide free health care to illegal immigrants sounds fair to you, stand with the radical left. If you think we should defend patients and seniors, stand with me to pass legislation to prohibit free health care for illegal aliens” (Trump 2020).

Democrats on Immigrant Health Coverage

For Democrats, offering health coverage to noncitizens reflects a long-standing embrace of health care as a social right. Characterizing health care as a fundamental human right provides the foundation for many Democrats who support expanding access to health care services to all, regardless of immigration status. During one Democratic presidential primary debate in 2019, all Democratic candidates on the stage indicated that, if nominated, they would offer health insurance to undocumented immigrants (Bolton 2019).

Democrats argue that creating an inclusive health and social welfare care system is obligatory and that it is unfair to bar federal taxpayers from public benefits on the basis of their immigration status. As Sen. Claiborne Pell (D-RI) argued in 1996, “More often than not, legal immigrants are hard-working, tax paying individuals who deeply appreciate the freedom and opportunity of U.S. citizenship, which they hope to attain. To deny them so many of the benefits that they might legitimately need as they build a life here, seems unfair and unjustified” (Congressional Record 1996b). Almost two decades later, California state senator Ricardo Lara (D) emphasized the moral values behind this stance: “Ensuring that every child in California grows up healthy and with an opportunity to thrive and succeed is simply the right thing to do” (Koseff 2015). As Gov. Gavin Newsom (D) of California proclaimed in 2019, “Universal health care’s a right, and we’re delivering it—regardless of immigration status—to everyone up to the age of 26, and we’re gonna get the rest of that done, mark my words” (Caiola 2019). Sen. Bernie Sanders (I-VT), an independent who has long caucused with Democrats and sponsored the Medicare for All Act of 2019, pledged that if Congress were to pass his bill, the United States would “join the rest of the industrialized world and guarantee health care to all, including the undocumented” (Tin 2019).


Immigrants Have Earned and Thus Deserve Public Benefits

On June 20, 2019, Rep. Barbara Lee (D-CA) addressed the U.S. House of Representatives to express her strong opposition to the Trump administration’s proposal to add noncash benefits such as housing assistance and the Supplemental Nutrition Assistance Program (SNAP) to the criteria upon which the federal government makes “public charge” determinations.


Let’s get straight to the facts. This country was built and continues to stand on the strength of immigrants. We know that a little help for our hardworking immigrant families reaps exponential returns to our economy and society.

Immigrants contribute in taxes, and they should be able to use social services when they need it, just like every other person in our Nation who pays taxes. Our immigrant community should not be seen as a drain on America but as an investment in our future. We are one Nation.

In closing, I want to reiterate that it is the constitutional duty of Congress to write our immigration laws and ensure that they are equitable to all individuals, regardless of race, age, or socioeconomic status. That is why, last week, during the Homeland Security appropriations markup, I offered an amendment along with Congressmen Price, Pocan, and Aguilar that would make it clear that no Federal funds can be used to expand public charge. We must defeat this anti-immigrant and un-American public charge rule. I hope that all of my colleagues will stand up and demand that the administration abandon this plan once and for all.



Source

Congressional Record, vol. 165, no. 104 (June 20, 2019): H4923. Washington, DC: Government Printing Office. Accessed April 24, 2020. https://www.congress.gov/116/crec/2019/06/20/CREC-2019-06-20-pt1-PgH4923.pdf.



How to achieve this progressive goal remains a point of disagreement. While progressive Democrats advocate for universal coverage, moderate Democrats favor extending unsubsidized coverage to undocumented immigrants. At the same time, moderates defend the ability of undocumented immigrants to obtain uncompensated emergency care. As former Vice President Joe Biden (D) offered in one interview, “How do you say, ‘You’re undocumented. I’m going to let you die, man’? What are you going to do?” (Brownstein 2019). When California’s Democratic congressional delegation endorsed an innovation waiver to enable the state to offer unsubsidized coverage to undocumented immigrants through the state’s marketplace exchange, Rep. Judy Chu (D-CA) stated, “We can begin getting all our residents the basic care they deserve, instead of having to wait for it to become an emergency. Being undocumented should not mean being unworthy” (Roybal-Allard 2016). Similarly, in 2016, Rep. Nydia Velazquez (D-NY) introduced the Mobile Medical Immigrant Health Improvement Act, which proposed creating a federal partnership with hospitals and other health care facilities to develop and fund mobile medical services in immigrant communities. Velazquez emphasized how undocumented immigrants obtaining care from mobile medical facilities would be a more cost-effective use of limited government funds (U.S. Congress 2016).

As the Trump administration announced new immigration restrictions in the late 2010s, the health and welfare of detained migrants became another focus of attention for Democrats. After reports of inadequate sanitary conditions for detainees at U.S. Customs and Border Patrol facilities drew public attention, Democratic policy makers visited the facilities. Rep. Veronica Escobar (D-TX) expressed horror at what she saw, declaring that “our government’s abuse of immigrant children is abhorrent and should be a wake-up call to our nation” (Valencia and Shoichet 2019). Rep. Ayanna Presley (D-MA), who called for an emergency hearing, claimed that “what’s so troubling about this, beyond the cruelty of it, is the lack of transparency around the process” (Jordan and Dickerson 2019).

The health of the detainees emerged as one of the major sources of concern for Democrats. Rep. Lauren Underwood (D-IL) introduced the U.S. Border Patrol Medical Screening and Standards Act, which would require the Department of Homeland Security (DHS) to create and implement an electronic health record system to document migrants’ medical screenings (Brufke 2019). The bill passed the House virtually along party lines, with 227 of 230 yea votes cast by Democrats. As of July 2020, the bill remained with the Senate Judiciary Committee.

While extending health coverage to undocumented immigrants has fostered considerable debate, so has extending coverage to legal immigrants and permanent residents. In particular, Democrats argue that the public charge rule, which requires immigrants to exhibit self-sufficiency to gain entry into the United States, discriminates against legal, taxpaying immigrants. When DHS proposed expanding the scope of the public charge rule in August 2019 to use an individual’s history of public benefits to restrict visa eligibility, Democrats objected. As California Attorney General Xavier Becerra (D) insisted, “This Trump rule weaponizes nutrition, health care and housing” (Betz 2019). Michigan Attorney General Dana Nessel asserted that “Michigan is home to tens of thousands of legal immigrants who have every legal right to receive certain benefits to provide food, health care and shelter for their families” (Kovanis 2019). New York Attorney General Letitia James (D) declared that “under this rule, children will go hungry; families will go without medical care” (Alvarez, Sands and Luhby 2019).

In October 2019, federal judges from New York, California, and Washington issued injunctions to prevent the rule from taking effect (Wamsley, Fessler, and Gonzales 2019). In January 2020, however, the U.S. Supreme Court issued a 5–4 decision that allowed the Trump administration to enforce the rule while legal challenges proceeded (Luthi 2020). In April, the Supreme Court denied another motion to block implementation of the rule during the COVID-19 pandemic. In late July, though, a federal judge issued another temporary nationwide injunction, ruling that “adverse government action that targets immigrants . . . is particularly dangerous during a pandemic” (Weixel 2020).

In April 2020, Democrats across the country announced new local and state policies that extended health care benefits to undocumented immigrants during the COVID-19 pandemic. In Chicago, Mayor Lori Lightfoot (D) issued an executive order that all Chicago residents could access public health benefits and services regardless of immigration status. As Lightfoot stated, “We have been working around the clock to ensure that all our residents are secure and supported, including our immigrant and refugee communities, who are among the most vulnerable to the impact of this pandemic” (City of Chicago, Office of the Mayor 2020). When Gov. Gavin Newsom (D) announced a $125 million program to support undocumented families, he remarked, “Every Californian, including our undocumented neighbors and friends, should know that California is here to support them during this crisis” (Loiaconi 2020).

In early April 2020, five Democratic members of Congress introduced the Coronavirus Immigrant Families Protection Act to provide access to COVID-19 testing and treatment to vulnerable communities. Sen. Mazie Hirono (D-HI) defended the bill by arguing that “the coronavirus does not discriminate based on immigration status,” and Rep. Raúl Grijalva (D-AZ) asserted that “COVID-19 does not care about your immigration status, so neither should our response” (Hirono 2020). Public opinion among Democratic voters echoed this sentiment. In one May 2020 poll, 85 percent of Democrats believed that the federal government had a responsibility to provide medical care to undocumented immigrants with COVID-19 (Krogstad and Lopez 2020). As of July 2020, the bill had yet to move to the House floor for a vote.

Republicans on Immigrant Health Coverage

For Republicans, long-standing conservative principles of personal responsibility and self-reliance guide their stances on immigration and social welfare policy reforms. Gov. John Kasich of Ohio, who introduced PRWORA as a congressman in 1996, later recalled that “these reforms, for the first time, introduced personal accountability into the welfare equation and began moving America down a better path” (Kasich 2016). These priorities have been reflected in such policy reforms as PRWORA and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, both of which received strong GOP support.

Generally speaking, Republicans have not strayed from this position in subsequent decades. When the Trump administration put forward more restrictive immigration reform proposals, such as limiting family chain migration and revising the public charge rule, Republicans defended such measures by arguing that it is unfair to provide health care to noncitizens when many American citizens are burdened with high health care costs. Rep. Glenn Grothman (R-WI) asked, “Can we really afford to be the healthcare provider for the entire Western Hemisphere?” (Congressional Record 2019). After Democratic candidates for the 2020 presidential nomination pledged to offer health insurance to undocumented immigrants if elected, Republican National Committee chair Ronna McDaniel tweeted that “millions of Americans struggle to pay their own health care bills. Now Democrats want us to pay illegal immigrants’? We can’t afford their extreme agenda!” (McDaniel 2019).

The first three years of the Trump administration were punctuated by a series of controversial efforts to restrict immigration. In June 2019, news reports publicized inadequate sanitary conditions at several U.S. Customs and Border Patrol facilities that were holding unaccompanied migrant minors. Trump administration officials argued that government agencies lacked sufficient resources to manage the humanitarian crisis. As acting Customs and Border Protection Commissioner John Sanders explained, “The death of a child is always a terrible thing, but here is a situation where, because there is not enough funding . . . they can’t move the people out of our custody” (Attanasio, Burke and Mendoza 2019). In August 2019, U.S. Citizenship and Immigration Services, without public comment, revoked a policy that had enabled immigrants to avoid deportation while undergoing lifesaving medical treatment (Jordan and Dickerson 2019). Weeks later, the Trump administration reversed the policy.

As the Trump administration formulated increasingly restrictive immigration policy measures, public surveys demonstrated their early impact. In 2018, 45 percent of nonelderly undocumented immigrants were uninsured (Kaiser Family Foundation 2020). That same year, one in seven low-income adult immigrants reported that they or other family members did not participate in a public benefit program to avoid jeopardizing future green card applications (Bernstein et al. 2019). In 2019, nearly half of community health centers reported decreased rates of health care utilization among immigrant patients and their families (Tolbert, Artiga, and Pham 2019).

Republicans also argue that subsidizing care for undocumented immigrants would further incentivize illegal entry into the country and pose a significant financial burden to the nation. As Rep. Dana Rohrabacher (R-CA) argued in 2009, “If we provide the type of operations that we want for our own people—heart operations and various things that are very expensive operations for health care—to be granted to illegal aliens, you can expect that it will, number one, bankrupt the system; but, number two, we will have illegal aliens coming here from every part of the world. And, in fact, one of the problems right now is that we already provide too much health care for illegal immigrants” (Congressional Record 2009).

A decade later, Rep. Dan Crenshaw (R-TX) emphasized the disproportionate impact of illegal immigration on border states in particular. “Americans hospitals and schools are overwhelmed,” he charged. “In Houston, which I represent, employees at one hospital designated for low-income Americans without insurance told me they spend 25 percent of their budget on illegal immigrants” (Crenshaw 2019). Former Arizona Gov. Jan Brewer (R) echoed these concerns, tweeting, “When I was Governor, illegal aliens cost [Arizona] taxpayers $1.6 billion/y[ea]r in education, health care and incarceration costs. So, why do we continue to bear these costs when sanctuary cities encourage illegal immigration?” (Gage 2019). In late 2018, Oklahoma state senator Paul Scott (R) introduced legislation to eliminate the state’s benefits program for pregnant noncitizens: “Why would they go through the hassle of seeking citizenship or returning to their home country when we’re providing them free services” (Oklahoma Senate 2018). Similarly, Rep. Doug LaMalfa (CA-R) insisted that Gov. Newsom’s 2019 budget deal would “make California a magnet for illegal immigration” (LaMalfa 2019). In 2019, seven Republican senators and 28 Republican representatives introduced the Protect Medicaid Act in both chambers with the intention of preventing states from expanding Medicaid benefits to undocumented immigrants. As of November 2020, neither bill had received a vote in committee in the 116th Congress.


Immigrants Should Not Take Advantage of Public Benefits

On February 27, 2020, Rep. Glenn Grothman (R-WI) addressed the U.S. House of Representatives to commend the Trump administration’s proposed change to the public charge rule.


Ever since the 1800s in this country, we have tried to make it a point that people who come here from other countries not come here and wind up on public benefits or welfare or what have you.

Unfortunately, we weren’t doing a very good job of enforcing this rule until President Trump stepped up and put a rule that went into effect last October, saying that if you are here as an immigrant, you are not eligible for food stamps; you are not eligible for low-income housing; you are not eligible for Medicaid; you are not eligible for other means-based benefits.

President Trump, having a soft heart, continues to allow immigrants, immigrant children, to receive free and reduced lunch, Medicaid, and even are eligible for student loans. Nevertheless, I think it was a very good thing for President Trump to do. Our immigrants are the future of America. Right now, in America, our immigrants are far more likely than the native-born to take advantage of public benefits.

The only reason we are trying to hold down the number of people who are here who are not citizens from getting benefits is President Trump. It could easily be true that by this time next year, we will go back to the days in which a high number of noncitizens are taking advantage of public benefits. Like I said, I think for some people, the generosity of the public benefits will encourage people to adapt a lifestyle in which they are eligible for them, which is a real crime.



Source

Congressional Record, vol. 166, no. 39 (February 27, 2020): H1244. Washington, DC: Government Printing Office. Accessed April 24, 2020. https://www.congress.gov/116/crec/2020/02/27/CREC-2020-02-27-pt1-PgH1244.pdf.



In October 2019, the Trump administration issued Presidential Proclamation 9945, which required applicants for immigrant visas to demonstrate the ability to obtain health insurance within one month. The proclamation noted that “while our healthcare system grapples with the challenges caused by uncompensated care, the United States Government is making the problem worse by admitting thousands of aliens who have not demonstrated any ability to pay for their healthcare costs” (White House 2019). After a district court in Oregon issued an injunction, the White House press secretary responded, “It is wrong and unfair for a single district court judge to thwart the policies that the President determined would best protect the United States healthcare system—and for the United States taxpayers to suffer the grave consequences of the immense strain inflicted on the healthcare system from subsidizing uncompensated care for those seeking admission” (Associated Press 2019). As of July 2020, the injunction remained in place following an appeals court’s May 2020 denial of the federal government’s request for a stay (American Immigration Lawyers Association 2020).

Republican claims that providing health care to immigrants would impose a significant financial burden expanded on the public charge doctrine, which has been a long-standing component of immigration policy in the United States. In August 2019, the Trump administration proposed changing the public charge rule to include non-cash-based public benefits, such as the Supplementary Nutrition Assistance Program (SNAP), Medicaid, and subsidies for Medicare Part D drug benefits (Tolbert, Artiga, and Pham 2019). When announcing the proposed change, Ken Cuccinelli, the acting director of the U.S. Citizenship and Immigration Services, argued, “We certainly expect people of any income to be able to stand on their own two feet” (Rodrigo 2019). In February 2020, the rule went into effect after the U.S. Supreme Court issued a 5–4 decision in which the conservative majority voted to allow implementation while legal challenges to the rule proceeded. In March 2021, the Biden administration rescinded the Trump-era policy (Kruzel 2021).

During the first months of 2020, Republicans criticized Democratic efforts to support undocumented immigrants and their families during the COVID-19 pandemic as political partisanship. California State Republican Leader Shannon Grove questioned Gov. Newsom’s relief fund for undocumented immigrants, arguing that he “has chosen to irresponsibly pursue a left-wing path” at the expense of California citizens (Platt 2020). Rep. Jim Jordan (R-OH), meanwhile, stated, “We should not turn our back on the citizens and lawful immigrants of this great country to favor those that broke the law and came here illegally or overstayed their visas” (Committee on Oversight and Reform 2020). In March 2020, U.S. Citizenship and Immigration Services issued an alert stating that any individual with COVID-like symptoms should seek treatment and that such treatment would not impact any future public charge tests (U.S. Citizenship and Immigration Services 2020). Public opinion among Republican voters echoed Jordan’s sentiment, however, with polls regularly showing that a majority of self-identified Republicans believed that the federal government did not have a responsibility to provide medical care to undocumented immigrants with COVID-19 (Krogstad and Lopez 2020).
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Individual Health Insurance Mandate


At a Glance

The Affordable Care Act (ACA), or Obamacare, which President Obama signed into law on March 23, 2010, includes a requirement that all individuals must provide proof of health insurance coverage or pay a penalty when filing their taxes. A health insurance mandate plays an essential role in reforming the health insurance marketplace by allowing insurers to spread the risk of illness among more subscribers. In the absence of an effective mandate, healthier individuals may opt out of the market, leaving fewer, and sicker, patients in the risk pool (Mach 2018). Over time, this drives premiums up, as only the sickest people opt to purchase increasingly expensive coverage.

The requirement to purchase health insurance was a key element of the ACA’s “three-legged stool” of reforms—the others being premium subsidies and protections for persons with preexisting conditions—to the individual health insurance market (Brill 2015). Beginning in 2014, the ACA required individuals to maintain “minimum essential coverage” or pay a tax penalty (starting at $95 in 2014) and rising to either 2.5 percent of yearly household income or $695 (whichever is higher). Exemptions to the requirement are granted for religious reasons, financial hardship, and for individuals below the tax filing threshold, among others (Mach 2018).

On the same day Obama signed the ACA into law, 14 state attorneys general challenged the requirement to purchase health insurance in federal court (Klein 2012). Ultimately, 26 states—all with Republican governors or attorneys general—filed suit in federal court to challenge the constitutionality of the individual health insurance mandate. In 2012, the U.S. Supreme Court upheld the constitutionality of the individual mandate in National Federation of Independent Business v. Sebelius. Nevertheless, the mandate continued to be a lightning rod for public opposition to the ACA.

After the election of Donald Trump, congressional Republicans sought to fulfill their long-standing pledge to “repeal and replace” the ACA during the spring and summer of 2017. Despite several attempts, however, Republicans narrowly failed to cobble together a majority in the Senate to repeal the ACA. In late 2017, Republicans refocused their attention on repealing the individual mandate as part of a larger tax reform bill: the Tax Cuts and Jobs Act (TCJA). The TCJA ended the tax penalty for individuals without qualifying health coverage, effective January 1, 2019. However, the TCJA did not repeal the individual mandate itself.




Repealing “the Worst Parts of Obamacare”

Speaking on the floor of the House of Representatives on May 4, 2017, Rep. Diane Black (R-TN) urged her colleagues to repeal the Affordable Care Act by voting for H.R. 1628, the American Health Care Act.


Under ObamaCare, the situation is getting worse every day. . . . Throughout this process, our commitment to undoing the damage done by ObamaCare has remained steadfast. Day after day, my constituents call my office begging us to do something to save them from ObamaCare, and it is because ObamaCare is collapsing. In my State of Tennessee, families are suffering. Premiums have increased by 60 percent, while deductibles are so high that, even if someone has an insurance card, it doesn’t mean they have guaranteed care.

There are parts of my State in Tennessee that don’t have a single insurance provider in the marketplace, and two-thirds of the counties have only one provider. That is not competition. That is called a monopoly.

While no legislation is perfect, this bill makes some important changes to help American families get quality, affordable health insurance: It zeros out the mandates, it repeals the taxes, and it repeals the subsidies; it allows people to choose health insurance plans to meet the unique needs of their families instead of purchasing a one-size-fits-all plan mandated by a Washington bureaucrat; and it modernizes Medicaid, a once-in-a-lifetime entitlement reform.
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By eliminating this shared responsibility payment, 20 Republican-led states—led by Texas—argued that Congress had removed the legal foundation for the mandate itself, which had previously been upheld by the U.S. Supreme Court as a tax. The lawsuit was filed in a federal district court, where Judge Reed O’Connor—a conservative judge appointed to the bench by President George W. Bush—heard the case. As Judge O’Connor wrote in his decision, “The Individual Mandate is no longer fairly readable as an exercise of Congress’s Tax Power and continues to be unsustainable under Congress’s Interstate Commerce Power. The Court therefore finds the Individual Mandate, unmoored from a tax, is unconstitutional” (O’Connor 2018, 34). In December 2019, the Fifth Circuit Court of Appeals upheld O’Connor’s assessment that the individual mandate was unconstitutional, although it sent the case back to Judge O’Connor for further review on whether this rendered the entire ACA unconstitutional. Judge Jennifer Elrod wrote for the 2–1 majority, “The individual mandate is unconstitutional because it can no longer be read as a tax, and there is no other constitutional provision that justifies this exercise of congressional power” (Texas v. United States 2019). In April 2020, the U.S. Supreme Court agreed to hear the case during its 2020–2021 term, leaving the future of the individual mandate in doubt.

Most Democrats regard the individual mandate as a cornerstone of the ACA. As such, the individual mandate is vital to sustaining functioning health insurance markets. Without an effective mandate, Democrats fear younger and healthier individuals will not purchase coverage. If only older and sicker individuals buy health insurance, premiums will increase sharply, raising the risk of a “death spiral” in the marketplace. As a result, Democrats warned that the repeal of the individual mandate will cause millions of Americans to lose their health insurance. In the end, Democrats believe that requiring individuals to purchase health insurance is necessary to pool the cost of illness among all citizens. While Democrats regarded the lawsuit as a frivolous challenge to the ACA, previous experience with NFIB v. Sebelius offered a cautionary tale, as federal courts had afforded a receptive audience for opponents of the ACA in the past.

Although many Republicans initially supported an individual mandate for the purchase of health insurance in the early 1990s, over the course of the 2010s, the party displayed near unanimous opposition to this feature of the ACA. Republicans described the ACA’s individual mandate as an unwarranted intrusion into the health care marketplace. Because Republicans also viewed the mandate as the connective tissue linking the various components of the ACA together, they argued that repealing the individual mandate would cause the ACA to unravel. In addition, Republicans claimed that the individual mandate imposed a heavy financial burden on millions of Americans who did not qualify for premium subsidies. Thus, the mandate disproportionately affected families who were least able to afford the additional cost of purchasing health insurance. Furthermore, Republicans contended that the individual mandate coerced millions of Americans—particularly younger and healthier consumers—into buying more expensive insurance policies than they wanted or needed. From their perspective, Americans should be free to choose the insurance that is right for their own personal circumstances without interference from the government. The Trump administration refused to defend the constitutionality of the ACA during its journey through the federal courts and ultimately sided with opponents of the law who argued that the individual mandate—without a corresponding tax penalty—could no longer be upheld as a valid exercise of congressional power.

According to Many Democrats . . .

•The individual mandate is vital to the success of the Affordable Care Act by encouraging younger and healthier persons to sign up for insurance, offsetting the cost of older and sicker individuals.

•Eliminating the individual mandate will cause health insurance premiums to rise sharply.

•Repealing the individual mandate will cause millions of Americans to lose health insurance coverage.

•The individual mandate promotes shared responsibility for health that benefits all members of society.

According to Many Republicans . . .

•Repealing the individual mandate will cause the Affordable Care Act to collapse.

•The individual mandate imposes a heavy financial burden on millions of Americans who do not qualify for premium subsidies under the ACA.

•The individual mandate forces millions of Americans to buy more expensive insurance policies than they want or need.

•Americans should be free to choose the insurance that is right for their own personal circumstances without interference from the government.
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Overview

An individual mandate to purchase health insurance has been hotly debated in the United States for over three decades. Other nations, such as the Netherlands, Singapore, and Switzerland, require individuals to purchase health insurance or pay a significant penalty. Each country enacted a strong mandate with significant penalties for noncompliance as a way to achieve universal coverage while preserving the role of private insurers. In Switzerland, for example, government garnishes the wages of individuals who do not comply with the mandate to recoup the cost of the premiums (Herzlinger, Richman, and Boxer 2017). Swiss cantons—the equivalent of U.S. states—can also impose a penalty, which ranges from 30 percent to 50 percent above the cost of insurance premiums for individuals who ignore the mandate; after three months, government can unilaterally enroll uninsured individuals in a health insurance plan (Zamosky 2016). Similarly, in the Netherlands, government may pick a health plan on a citizen’s behalf and deduct the cost of the premium from his or her paycheck (Zamosky 2016). In other words, a strong mandate presents individuals with a choice of purchasing insurance or paying penalties that approximate, or exceed, the cost of insurance premiums.

In the United States, the individual health insurance mandate was originally the brainchild of a conservative think tank. The Heritage Foundation viewed such a requirement as a viable alternative to more sweeping proposals for national health care reform advanced by Democrats. In 1989, Stuart Butler, a research fellow at Heritage, observed that mandating individuals to “obtain adequate insurance” reflected “two important principles. First, that health care protection is a responsibility of individuals, not businesses. . . . Second, it assumes that there is an implicit contract between households and society” (Butler 1989). Butler’s proposal on “Assuring Affordable Health Care for All Americans” envisioned a requirement for individuals to purchase inexpensive “catastrophic” coverage to protect against unexpected illnesses rather than a comprehensive health plan that covered routine health care services (Butler 2012). Butler argued that an individual mandate “certainly would force those with adequate means to obtain insurance protection, which would end the problem of middle-class ‘free riders’” (Butler 1989). In addition, Butler noted that publicly funded premium subsidies could be introduced to help low-income individuals defray the cost of coverage.

During the debate over President Bill Clinton’s comprehensive health care reform bill in 1993, Sen. John Chafee (R-RI) embraced an individual mandate as a Republican alternative to “Clinton Care.” The Chafee bill, known as the Health Equity and Access Reform Today (HEART) Act, required all individuals to provide proof of health insurance coverage and included subsidies for low-income individuals to defray the cost of coverage (Kaiser Health News 2010). The individual mandate gained bipartisan traction in 2004 when Sen. John Edwards (D-NC) proposed an insurance mandate for children (not adults) during his unsuccessful campaign for the Democratic nomination (Cooper 2012). In 2007, Sen. Ron Wyden (D-OR) introduced the Healthy Americans Act, which required individuals not enrolled in a health plan to purchase coverage for themselves and their dependent children or pay a penalty. None of these federal initiatives received serious consideration in Congress.

At the state level, Gov. Mitt Romney of Massachusetts—a popular Republican—reached across the aisle in 2006 to enact the nation’s first individual health insurance mandate. His proposal received support from Democratic legislators and the endorsement of leading liberals, such as Sen. Edward Kennedy (D-MA). The mandate offered policy makers a way to retain federal dollars from the state’s existing Medicaid waiver, which paid hundreds of millions of dollars in additional payments annually to “disproportionate share hospitals” treating indigent patients. Kennedy and Romney argued that the state could increase coverage by subsidizing the cost of purchasing insurance rather than reimbursing providers for uncompensated care (McDonough 2011). However, the circumstances in the Bay State were unique. The expiration of the state’s Medicaid waiver created a strong sense of urgency for policy makers. In effect, “Massachusetts put a financial gun to its head that made passage of universal coverage legislation a policy, political and financial necessity” (McDonough 2011).

Massachusetts’s approach to health care reform is often compared to a “three-legged stool” (McDonough 2011). First, the state enacted insurance market reforms, such as protections for individuals with preexisting conditions, community-rated premiums, and a ban on health-based discrimination (a practice known as “medical redlining”). Second, the new law required individuals to purchase insurance or pay a fine of up to half of the cost of coverage. Third, Massachusetts incorporated generous public subsidies (funded by federal Medicaid waiver funds) alongside the new mandate to lower the cost of compliance. Massachusetts emerged as the principal model for the Affordable Care Act (ACA) after the election of Barack Obama in 2008 (McDonough 2011).

The individual mandate in the ACA was quite weak. Neither Democrats nor Republicans viewed strong penalties as a politically advantageous position. As a result, penalties for noncompliance were low compared to those instituted in other nations. The ACA also contained a wide range of exemptions that limited the scope of penalties for noncompliance, including hardship exemptions, affordability exemptions for low-income individuals, religious exemptions, and allowances for brief periods without insurance (Mach 2018). Furthermore, the individual mandate established by the ACA did not take effect until January 2014—nearly four years after President Obama signed it into law. Under pressure from Sens. Olympia Snowe (R-ME) and Chuck Schumer (D-NY), the ACA set the penalty for individuals who did not purchase health insurance that met the “minimum essential coverage” provisions established by the ACA at only $95 (or 1 percent of income, whichever was greater) during the first year (McDonough 2011). The penalties gradually increased over time, reaching $695 or 2.5 percent of income—whichever is greater—in 2017 (Mach 2018). The ACA penalties reflected a delicate political balance, as “the consequences needed to be enough to make you want to conform with the Act but not so onerous that Congress would be loathe to vote for it” (Erb 2015). As a result, the new mandate failed to provide a strong financial incentive for individuals to purchase coverage. Penalty and exemption data underscore the limits of the ACA mandate; more than twice as many individuals claimed exemptions than paid the mandate penalty (Mach 2018).

A stronger individual health insurance mandate (with penalties for noncompliance) was never popular with the American public. At the time of the congressional vote to approve the ACA in 2010, only 28 percent of the public favored an “individual mandate with penalties.” When the subject of penalties was not included in questions, more than half of respondents expressed support for an “individual mandate with subsidies” (Blendon and Benson 2010). Notably, more than half (56 percent) of the public believed that the ACA would lead to too much government involvement in the health care system (Blendon and Benson 2010). As a new requirement that directly impacted individuals, the health insurance mandate embodied public fears of too much government. Public opposition to the mandate was not short-lived; the mandate remained one of most unpopular elements of the ACA. In 2017, only 35 percent of respondents favored “requiring nearly all Americans to have health insurance or else pay a fine” (Blendon and Benson 2017).

Public opinion displayed a sharp partisan divide. One poll found that only 21 percent of Republicans favored a mandate compared to 57 percent of Democrats (Blendon and Benson 2017). That same poll reported that 55 percent of Republicans favored “removing the requirement that people obtain health insurance or pay a penalty,” but only 38 percent of Democrats supported its repeal (Blendon and Benson 2017). A 2017 poll by the Kaiser Family Foundation revealed an even wider partisan split on “no longer enforcing the requirement that all individuals have health insurance or pay a fine” (Kirzinger et al. 2017). While nearly all Democrats (94 percent) opposed this proposal, a solid majority (66 percent) of Republicans believed the Trump administration should no longer enforce the mandate. Public opinion polls also cast doubt about the significance and effectiveness of the mandate itself. In 2018, a Kaiser poll found that only one-third (34 percent) of individuals in the non–group insurance market cited the mandate as a “major reason” for purchasing health insurance (Kaiser Family Foundation 2018).

In 2017, a diverse coalition of health insurers, hospitals, and physician groups urged legislators “to maintain the individual mandate unless and until Congress can enact a package of reforms to adequately assure a balanced risk pool and prevent extraordinary premium increases” (America’s Health Insurance Plans et al. 2017). Providers and insurers warned that “repealing the individual mandate without offering a workable alternative will reduce enrollment, further destabilizing an already fragile individual and small group health insurance market on which more than 10 million Americans rely” (America’s Health Insurance Plans et al. 2017). As Sherry Glied (2008) noted, “Perhaps the most important benefit of mandates is symbolic. By mandating the purchase of health insurance, governments signal to their citizens that coverage is critical.”

Substantial evidence exists that suggests the individual mandate contributed to a large reduction in the number of uninsured individuals. The uninsured rate fell sharply for individuals with incomes above 400 percent of the federal poverty line, who did not qualify for premium subsidies (Fiedler 2018). In addition, the proportion of young adults with insurance coverage also increased after the mandate took effect in 2014. Overall, the mandate reduced the number of uninsured by 4.6–8 million individuals in 2016 (Fiedler 2018). Without a mandate, the Congressional Budget Office (CBO) estimated that the number of uninsured Americans would increase by 13 million over a 10-year period, leading to significant increases in health insurance premiums as younger and healthier consumers dropped coverage (Sanger-Katz 2017). Despite these factors, the Republican-controlled Congress opted to repeal the financial penalty for not having health insurance as part of the Tax Cuts and Jobs Act (TCJA) passed in December 2017.

The individual health insurance mandate contained within the ACA led to numerous legal challenges as well. Opponents of the ACA—including 26 states with Republican governors or attorneys general—first challenged the validity of the individual mandate in the case of National Federation of Independent Business (NFIB) v. Sebelius. In a 5–4 decision in June 2012, the Supreme Court’s five conservative justices held that the individual mandate was not a valid exercise of Congress’ power to regulate commerce, as the Constitution does not empower Congress to compel individuals to participate in commercial activity. Instead, Chief Justice John Roberts sided with the court’s four liberal justices to sustain the mandate as a valid exercise of Congress’ well-established power to tax. As Roberts noted in his majority opinion for the court, “Congress’s authority under the taxing power is limited to requiring an individual to pay money into the Federal Treasury, no more. . . . The Affordable Care Act’s requirement that certain individuals pay a financial penalty for not obtaining health insurance may reasonably be characterized as a tax” (National Federation of Independent Business v. Sebelius 2012). However, the court’s decision to uphold the ACA’s individual mandate as a tax opened the door to a fresh legal challenge after Congress voted to repeal the tax penalty in 2017.


Individuals Need to Take Responsibility for Buying Health Insurance

On June 28, 2012, President Barack Obama underscored the significance of the Supreme Court’s decision to uphold the Affordable Care Act’s individual mandate in the case of National Federation of Independent Business v. Sebelius.


Today, the Supreme Court also upheld the principle that people who can afford health insurance should take the responsibility to buy health insurance. This is important for two reasons. First, when uninsured people who can afford coverage get sick, and show up at the emergency room for care, the rest of us end up paying for their care in the form of higher premiums. And second, if you ask insurance companies to cover people with preexisting conditions, but don’t require people who can afford it to buy their own insurance, some folks might wait until they’re sick to buy the care they need—which would also drive up everybody else’s premiums. That’s why, even though I knew it wouldn’t be politically popular, and resisted the idea when I ran for this office, we ultimately included a provision in the Affordable Care Act that people who can afford to buy health insurance should take the responsibility to do so. In fact, this idea has enjoyed support from members of both parties, including the current Republican nominee for President.
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The passage of the TCJA in December 2017 removed the consequences for not having insurance, but it left the individual mandate untouched. Conservatives seized upon the new reality—a mandate to purchase insurance without an accompanying tax penalty—to mount a new legal challenge against Obamacare. Twenty states argued that Congress’ decision to end the tax penalty for not having health insurance undermined the foundation of the ACA itself. In their brief for the Fifth Circuit, lawyers for the State of Texas noted, “The mandate now raises no revenue and therefore cannot by any conceivable definition be considered a tax. Stripped of its tax status, the individual mandate is nothing more than an unconstitutional congressional mandate to purchase health insurance” (Biskupic 2019).

In December 2018, federal district court Judge Reed O’Connor agreed: “In NFIB, the Supreme Court held the Individual Mandate was unconstitutional under the Interstate Commerce Clause but could fairly be read as an exercise of Congress’s Tax Power because it triggered a tax. The TCJA eliminated that tax. The Supreme Court’s reasoning in NFIB—buttressed by other binding precedent and plain text—thus compels the conclusion that the Individual Mandate may no longer be upheld under the Tax Power. And because the Individual Mandate continues to mandate the purchase of health insurance, it remains unsustainable under the Interstate Commerce Clause—as the Supreme Court already held” (O’Connor 2018). Judge O’Connor’s ruling identified the individual mandate as a “signature provision” of ACA that was essential for the law’s other insurance market reforms to operate.

Although Judge O’Connor’s ruling invalidated the individual mandate—and with it the ACA in its entirety—this decision was stayed pending appellate review. In March 2019, the Trump administration declared its support for Judge O’Connor’s ruling. In an unprecedented decision, the Justice Department declined to defend the ACA in court. It did not challenge the contentions of critics such as Texas Attorney General Ken Paxton, who declared that “Congress meant for the individual mandate to be the centerpiece of Obamacare. Without the constitutional justification for the centerpiece, the law must go down” (Paxton 2019).

In oral arguments before the Fifth Circuit Court of Appeals, Texas Solicitor General Kyle Hawkins charged that “the Affordable Care Act presents a standalone command to buy an insurance product that the federal government deems suitable, and it does so without raising a single dime of revenue” (Kendall 2019). In response, California’s Deputy Solicitor General argued that “the individual mandate no longer requires anyone to do anything” (Kendall 2019). California officials supportive of the ACA also argued that upholding Judge O’Connor’s decision “conflicts with the plain intent of Congress and could create chaos and harm tens of millions of Americans” (Biskupic 2019).

In December 2019, the U.S. Court of Appeals for the Fifth Circuit affirmed Judge O’Connor’s ruling that the individual mandate, as amended by the TCJA, was unconstitutional because it could no longer be saved by Congress’ power to tax since it no longer produced any revenue for the government (Musumeci 2020). The 2–1 decision was authored by two conservative judges, Jennifer Elrod and Kurt Englehart, who were appointed to the appellate bench by Presidents George W. Bush and Donald Trump, respectively. The court’s lone Democrat, Judge Carolyn King—filed a lengthy dissenting opinion (Keith 2019). But this decision is not the last legal word on the individual mandate or the ACA. The appellate court ruling will be reviewed once again by the U.S. Supreme Court during its 2020–2021 term. Thus, “10 years after its enactment, the only certainty for the ACA in the foreseeable future is that there is continuing uncertainty about its ultimate survival” (Musumeci 2020).

The most recent challenge underscores the sharp partisan divide over the individual mandate. “The case was brought by twenty states whose most distinct common quality is their redness. Maine and Wisconsin dropped out of the suit after the 2018 midterm elections when their Republican governors were replaced by Democrats. When the Trump administration declined to defend the law, a group of mostly blue states got permission from the district court to do so. They were joined by a lawyer for the Democratic-controlled House of Representatives” (Sorkin 2019).

In the wake of the TCJA and the recent court challenges to the constitutionality of the individual mandate—and by extension the ACA itself—several states took the lead in framing new mandates and penalties. As John McDonough, a health policy scholar at the Harvard School of Public Health, noted, “If future state and federal policymakers wish to surpass the high-water mark for insurance coverage attained under the ACA, restoring an individual mandate or something like it should be part of the policy conversation” (Fiedler 2018). In June 2019, the California State Legislature passed SB 78, a bill establishing a new state tax on individuals who do not purchase health insurance, effectively restoring the individual mandate repealed by Congress. The bill passed the California State Assembly by a 57–14 margin, with only one Democrat dissenting. The law imposed a $695 penalty on persons without qualifying health coverage, effective January 1, 2020. Undocumented individuals, incarcerated persons, and members of recognized American Indian tribes are exempt from the new mandate (East County Today 2019). Other states—including Massachusetts, New Jersey, and Vermont—also enacted state-level health insurance mandates (Young and Ibarra 2019).

Democrats and Republicans remain split about the consequences of repealing the individual health insurance mandate. Academic health policy experts are also divided. Some scholars warn that “without an individual mandate, the nongroup insurance pools will shrink, with healthy people being more likely to disenroll” (Blumberg and Holahan 2017). Others, however, argue that the repeal of the mandate is unlikely to have a significant impact because “the Obama administration, and subsequently the Trump administration, did not enforce it; and it’s hard to have a powerful mandate if the administration is giving millions of exemptions and creating really broad exemption categories, which the Obama administration did for political reasons” (Lovelace 2018).

Despite the repeal of the individual mandate penalty in 2017, the number of Americans without health insurance did not increase significantly in 2018 (Keith 2018). As journalist Dylan Scott observed, “Obamacare, the imperfect product that it is, isn’t going to collapse without the mandate. The law has proved rather resilient under Trump: Nearly as many people signed up for coverage for 2018 as did for 2017. The subsidies deserve the credit: For people with lower incomes, they help make insurance genuinely affordable or even free. That won’t change when the mandate goes away. Even if insurers raise their premiums, the subsidies will protect the people who receive them from those hikes. So Obamacare is likely to keep its market of 10 million or so customers” (Scott 2018)

Democrats on the Individual Mandate

The Affordable Care Act (ACA) was the Obama administration’s signature domestic policy achievement. The passage of the ACA, commonly known as Obamacare, represented the fulfillment of a decades-old promise by Democrats to move toward a health care system that provided coverage for all Americans. To preserve the role of private insurers in the U.S. health care system, the ACA incorporated an individual health insurance mandate along with fundamental reforms of the existing insurance market. The ACA limited the ability of insurers to “cherry pick” healthy subscribers, extended coverage for adult children, and introduced protections for individuals with preexisting conditions.

In exchange for complying with these new requirements, the ACA promised insurers millions of new paying customers. In particular, the Obama administration sought to bring millions of younger (and healthier) individuals into the insurance market. Because potential customers—also known as “young invincibles” in health policy circles—often opted to not purchase insurance, an individual mandate would bring them into the marketplace, significantly broadening the risk pool. As President Obama explained in 2009, “Unless everyone does their part, many of the insurance reforms we seek—especially requiring insurance companies to cover pre-existing conditions—just can’t be achieved. That’s why under my plan everyone will be required to carry basic health insurance, just as most states require you to carry auto insurance” (Obama 2009).

Democrats in Congress and the Obama administration defended the individual mandate as the only way to ensure that other elements of the ACA would work as designed. In 2016, Health and Human Services Secretary Sylvia Burwell compared the ACA to “a game of Jenga, where you have the puzzle pieces, and, if you pull one out, the thing will topple. And it’s important to understand, when one has people with pre-existing conditions in the insurance pool, there are other things that you have to do. You have to make sure everybody is in the pool, so you spread that risk. That is what insurance is. It is about spreading risk. And that’s why there is a mandate to have everyone in” (Woodruff 2016). In short, popular reforms to the insurance market were tightly interwoven with the less popular mandate to purchase health insurance or pay a penalty. Younger and healthier subscribers played a vital role in subsidizing the cost of coverage for older and sicker enrollees, as they contributed premiums while using, on average, fewer health care services. After the 2016 election, Democrats warned that Republican proposals to repeal the individual mandate would lead to the “destruction of the Affordable Care Act” and result in a “life-or-death struggle for millions of American families” (Miller 2017).

In addition, Democrats warned that repealing the individual health insurance mandate would raise health insurance premiums for millions of Americans. During the debate over the Tax Cuts and Jobs Act (TCJA) in 2017, House Minority Leader Nancy Pelosi (D-CA) argued that if the TCJA bill passed, “Those with private insurance will experience higher premiums and higher deductibles, with lower tax credits to help working families cover the costs, even as their plans might no longer cover pregnancy, mental health care, or expensive prescriptions. Discrimination based on pre-existing conditions could become the norm again. Millions of families will lose coverage entirely” (Newkirk 2017). Without a mandate, Democrats worried that younger and healthier subscribers would once again forego insurance coverage, creating an “adverse selection” problem for insurers in which predominantly older and sicker patients purchased coverage in the individual market. Over time, this would create a feedback loop—as premiums rose because only those with significant health risks or needs purchased coverage, more individuals would drop out, leading to a smaller and much more expensive market that catered to the sickest individuals. In this scenario, insurers would have no choice but to raise premiums. Senate Minority Leader Chuck Schumer (D-NY) warned, “The number of middle-class families who would lose money from this bill may be even higher now considering the 10 percent increase in premiums that will occur as a result of the Republican plan to repeal the individual mandate” (Miller 2017). This dire scenario, however, did not come to pass. Instead, average monthly premiums for the least expensive “silver” tier plan on health insurance marketplaces declined from $456 in 2018 to $442 in 2020 (Kaiser Family Foundation 2021).

Democrats painted a bleak picture of the consequences of repealing the individual mandate. In particular, Democrats seized on projections from the nonpartisan Congressional Budget Office (CBO) that repealing the individual mandate would result in millions of Americans losing coverage. Sen. Bernie Sanders (I-VT) described proposals to end the individual mandate as “a bad idea. This is going to throw 13 million Americans off the health insurance they currently have” (Miller 2017). After the failure of Republican efforts to repeal and replace the ACA in 2017, Sen. Kamala Harris (D-CA) echoed these concerns and attacked Republican proposals in the TCJA to eliminate the penalty for not having health insurance. She argued, “They’re trying to turn this tax bill into a healthcare bill by repealing the individual mandate. So that means if you have health insurance, you could be one of 13 million people to become uninsured in the next decade or face premium increases of up to 10%” (Harris 2017). After the passage of the TCJA in December 2017, House Minority Leader Nancy Pelosi (D-CA) declared, “Republicans are fully responsible for this cruel decision and for the fear they have struck into millions of families across America who are now in danger of losing their health coverage” (Gray 2018). Democrats’ fears about the erosion of coverage gains were partially borne out, but their dire projections did not materialize in the years following the passage of the TCJA. Despite a healthy—and growing—economy from 2017 to 2019, the number of uninsured Americans increased from 26.9 million (10 percent) in 2016 to 29.2 million (10.8 percent) in 2019 (Garfield and Tolbert 2020).

Aside from these concerns about rising costs and diminished coverage, Democrats defended the individual mandate on the grounds that it benefited society as a whole and emphasized the importance of shared responsibility in health care reform. President Barack Obama argued that young and healthy individuals who chose not to purchase coverage were engaging in “irresponsible behavior. . . . If there are affordable options and people still don’t sign up for health insurance, it means we pay for those people’s expensive emergency room visits” (Obama 2009). In other words, the individual mandate offered a solution to the problem of cost shifting. As Dr. Ezekiel Emanuel, one of President Obama’s leading health policy advisers, wrote in 2013, “We need to make it clear as a society that buying insurance is part of individual responsibility. If you don’t have insurance and you need to go to the emergency room or unexpectedly get diagnosed with cancer, you are free-riding on others. Insured Americans will have to pay more to hospitals and doctors to make up for your non-payment. The social norm of individual responsibility must be equated with purchasing health insurance” (Emanuel 2013).

Republicans on the Individual Mandate

The Affordable Care Act (ACA) passed Congress without a single Republican vote in 2010. Staunch opposition to the ACA was also seen by many political analysts as a factor in the Republican return to majority status in the House of Representatives in 2010 and their success in regaining control over the Senate in 2014. Repealing the ACA with a more market-oriented, competitive model became a top domestic policy priority for Republicans in Congress. No clear consensus emerged among congressional Republicans or the Trump administration over what a replacement for the ACA would look like. The Republican-controlled House voted to repeal, replace, or significantly modify the ACA more than fifty times between 2011 and 2016 (Berensen 2017). More than five years after President Obama signed the ACA into law, Rep. Tom Price (R-GA) complained that the “law violates the principles that every American holds dear when it comes to health care” (Woodruff 2016).

As a presidential candidate in 2016, Donald Trump also pledged to “end Obamacare” if elected. This view was shared by all of the 2016 contenders for the Republican nomination. After taking office in 2017, he maintained that stance, endorsing efforts by Republicans in Congress to repeal and replace the ACA. Trump also issued numerous executive orders to weaken key elements of the law.

While Republicans were united in their opposition to Obamacare, the individual health insurance mandate drew particular ire. Like Democrats, Republicans regarded the mandate to purchase health insurance as the vital connective tissue that held the various parts of the ACA together. Unlike Democrats, their goal was to end, not amend, the ACA. Republicans saw excising the individual mandate as a way of making the carefully constructed framework of the entire Affordable Care Act collapse. As Sen. Orrin Hatch (R-UT) declared in December 2017, this “onerous and punitive individual mandate tax” was “a major pillar of what has proven to be an unworkable and unpopular law” (Hatch 2017). Repealing the individual mandate emerged as one of Republicans’ principal arguments for passing the Tax Cuts and Jobs Act (TCJA) in December 2017. As Senate Majority Leader Mitch McConnell (R-KY) argued, “The repeal of the individual mandate takes the heart out of Obamacare” (Snell and Davis 2017). President Donald Trump proudly declared in his State of the Union address in January 2018 that with the passage of TCJA, “we repealed the core of the disastrous Obamacare. The individual mandate is now gone. Thank heaven” (CNN.com 2018).

Republicans characterized the individual mandate as an unfair, regressive tax for millions of Americans who did not qualify for premium subsidies. The Manhattan Institute—a conservative think tank—claimed that the main effect of the individual mandate “has been to concentrate more of the expense of covering the chronically ill on the relatively small cohort of working Americans who lack employer-sponsored coverage. By doing so, the mandate has served to obscure the total cost of the entitlement” (Pope 2017). The conservative Heritage Foundation concurred: “It is people buying health insurance without subsidies that most need relief from Obamacare’s escalating premiums and the return of disappearing health plans” (Haislmaier 2017). Congressional leaders such as Sen. Orrin Hatch (R-UT) described the individual mandate as “regressive and punitive, disproportionately hurting low-income households. According to the IRS, nearly 80 percent of households that pay the penalty make less than $50,000 annually.” Hatch noted that many “families were stuck paying up to $2,085 this year for simply not being able to afford health insurance. Obamacare premiums have unfortunately been so high that millions of Americans were forced to pay the Obamacare penalty because they could not afford the thousands of dollars for coverage that did not fit their needs. I am pleased that, moving forward [after the passage of TCJA], this penalty will no longer burden low-income Americans” (Hatch 2017).

This line of argument was a common one for the GOP. Indeed, Republicans repeatedly framed passage of TCJA in 2017 as a way to provide tax relief for hard-working American families. As President Trump noted in his 2018 State of the Union address, “We eliminated an especially cruel tax that fell mostly on Americans making less than $50,000 a year, forcing them to pay tremendous penalties simply because they couldn’t afford government-ordered health plans” (CNN.com 2018). Seema Verma, the Trump administration’s chief administrator for Medicare and Medicaid, described the individual mandate as “a perverse tax that charged people for not buying something they could not afford. Worse, the tax fell to lower income people—nearly 80 percent of the households paying the tax earned less than $50,000 annually” (Verma 2018). Republicans voiced similar concerns about state initiatives to establish individual mandates following the passage of the TCJA. David Wolfe, the legislative director of the Howard Jarvis Taxpayers’ Association in California, decried Gov. Gavin Newsom’s proposed tax penalty on Californians without health insurance as a “very costly and regressive tax on young people who can’t afford it. They likely aren’t going to get sick and they want to take that chance” (Young and Ibarra 2019).

Apart from concerns about the cost of health insurance, Republicans also objected to the individual mandate as a matter of principle. Republicans argued that the mandate forced millions of Americans to purchase more expensive insurance than they otherwise would and unnecessarily constrained consumer choice in the marketplace. This stance represented a marked shift from the 1990s, when Republicans in Congress supported an individual mandate as a market-oriented policy alternative to the Clinton administration’s ambitious proposal to reinvent the American health care system. In 2006, Mitt Romney, the Republican governor of Massachusetts, gained national attention for embracing an individual mandate as part of the state’s pathbreaking reform law. After the passage of the ACA in 2010, however, Republicans characterized a national mandate as an unwarranted imposition on individuals’ ability to choose the health plan they felt best fit their needs. In 2013, for example, insurers canceled existing policies for millions of Americans because their current plans did not meet the “minimum essential coverage” requirements established by the ACA (Wall Street Journal 2013). In response, the Obama administration granted exemptions from the mandate for affected individuals. Critics, however, argued that this episode underscored how the law distorted the market by ignoring consumer preferences for less expensive “catastrophic” plans. As the Wall Street Journal editorialized, “Waiving ObamaCare rules for some citizens and continuing to squeeze the economic liberties of others by forcing them to buy what the White House now concedes is an unaffordable product is untenable” (Wall Street Journal 2013).

Republicans touted the importance of consumer choice in purchasing health insurance. As Sens. John McCain (R-AZ) and John Barrasso (R-WY) declared, “It is far past time for American families to once again have the freedom to make their own decisions about what is best for their families” (McCain and Barrasso 2015). At this point, Republicans contended that respecting consumer sovereignty meant empowering individuals to make their own choices about what type of health plan to purchase. As Sen. Orrin Hatch (R-UT) declared during the debate over the TCJA, “The individual mandate tax forces Americans to purchase health insurance they do not want or cannot afford and represents an excessive encroachment on Americans’ ability to make their own health-care decisions” (Hatch 2017). Rather than a one-size-fits-all approach, Republicans argued that consumers should have the freedom to decide whether to purchase health insurance and, if so, to choose the type of policy that best fits their needs. As Sen. Lisa Murkowski (R-AK) stated, “I believe that the federal government should not force anyone to buy something they do not wish to buy, in order to avoid being taxed” (Paletta 2017).

Finally, Republicans defined their opposition to the individual mandate in terms of personal liberty. For Republicans, the mandate—and its tax for noncompliance—embodied unnecessary government intrusion into individuals’ personal lives. Speaking on the campaign trail in 2014, future Texas governor Greg Abbott declared, “I have fought Obamacare from Day One and will continue to fight against this unworkable law, so our state remains a beacon of liberty” (Haberkorn 2015). In 2014, Sens. John McCain (R-AZ) and John Barrasso (R-WY) insisted that “health care should be based on the fundamental principle of freedom, and Americans should be able to have the ability to make their own health care decisions without fear that the government will extract onerous penalties from them.” Republicans said that the Obamacare mandate established a dangerous precedent by forcing individuals to purchase a product that they otherwise would not choose to buy. Rep. Tom Price (R-GA)—later tapped by President Donald Trump to be his secretary of Health and Human Services—echoed this point on the campaign trail in 2016. Price promised that Republicans “will repeal things like the individual mandate and say, ‘You should be free to pick whatever insurance plan meets your needs, not one Washington forces you to buy’” (Bacon 2016).

Republicans described the individual mandate to purchase health insurance—however well intended—as a fundamental threat to personal liberty and individual autonomy. As Sen. Orrin Hatch (R-UT) warned, “ObamaCare and its mandates put our nation on a fast-track to socialism. If the federal government can force you to buy health insurance, where does the government’s power stop? Repealing the individual mandate tax restores liberty to the nation’s health-care system. Once again, the American people will be back in charge of their health care—not Washington bureaucrats” (Hatch 2017).

Robert B. Hackey and Shannon McGonagle
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Marijuana


At a Glance

After President Richard Nixon signed the Controlled Substances Act in 1970, marijuana reemerged as a touchpoint for partisan debates about how to categorize illicit drugs and reconcile public opinion with policy change. During the ensuing decades, Democrats and Republicans have disagreed about the criminal justice and public health implications of marijuana, fiercely debating the prospects and impact of decriminalization and legalization for medical and recreational use. Proponents of decriminalization argued in favor of eliminating criminal penalties for marijuana possession, leaving intact an unregulated marketplace, while proponents of legalization emphasized establishing regulatory frameworks that would include purchasing restrictions, licensing requirements, and taxation schemes.

As of March 2021, 36 states, the District of Columbia, Guam, Puerto Rico, and U.S. Virgin Islands have legalized marijuana for medical use. California became the first state to legalize medical marijuana with passage of Proposition 215 in 1996. Since Colorado and Washington first legalized marijuana for recreational use in 2012, 13 other states and three territories have followed suit. Public opinion polls indicate that since 2013, the majority of Americans have supported legalization; in 2018, one survey found that 66 percent of Americans favored legalizing marijuana for medical or recreational use (McCarthy 2018). Although marijuana has garnered bipartisan support over the past decade, rhetorical and policy differences between Democrats and Republicans still remain.

Democrats often frame decriminalizing marijuana as a restorative measure. In this view, decriminalizing marijuana will eliminate racist and wrongful marijuana enforcement practices and represent a significant advance in social justice reform. Democrats who advocate for legalizing medical marijuana defer to expert medical opinion, which has recently supported the therapeutic utilization of marijuana for pain management and symptom relief for certain medical conditions. Democrats also tend to view medical marijuana use as a decision to be made between patients and their physicians. They argue that states should remain free from federal interference and have the right to regulate marijuana for medical or recreational use for themselves. Public opinion polls indicate that the majority of Democratic voters have endorsed medical marijuana since 2008.

In contrast, Republicans present a less uniform front when it comes to marijuana policy. Historically, Republicans disapproved of state-level legalization efforts by reinforcing that marijuana remains illegal under federal law. Some Republican critics portray marijuana as a gateway drug with worrisome psychological effects. In this view, legalization and the broader social acceptance that would follow would lead to moral decline. More recently, however, a growing number of Republicans have expressed support for efforts to legalize marijuana for medical or recreational use. Republican advocates of legalization cite libertarian principles and emphasize the prioritization of individual freedom in private life and in medical practice. These advocates present marijuana as a safer alternative to prescription opioids. Although public opinion polls indicate that the majority of Republican voters have endorsed marijuana legalization since 2017, in 2018, the Trump administration announced its intention to strengthen enforcement of federal marijuana law.

According to Many Democrats . . .

•Current laws wrongfully punish marijuana users for minor offenses.

•Qualifying patients should have access to marijuana for medical use.

•The federal government should either not interfere with state legalization of marijuana for medical or recreational use or legalize it at the federal level.

•Marijuana can and should be regulated, much like alcohol and tobacco.

According to Many Republicans . . .

•Marijuana remains illegal under the Controlled Substances Act, which should be enforced as written.

•Allowing access to marijuana for medical use will lead to the broader social acceptance of marijuana for recreational use.

•Marijuana use endangers public health and public safety.
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Overview

In 1971, Republican President Richard Nixon declared “a war on drugs,” describing drug abuse as “public enemy number one” (Barber 2016). Nixon’s initiative mobilized federal agencies to control the quantities of illicit drugs in the country and instituted severe punishment guidelines. The year before, the Democratic-led U.S. Congress passed the Controlled Substances Act, which deemed marijuana illegal and punishable by fines and prison time. Classified as a Schedule I drug—a drug with no recognized medical use and a high potential of abuse—marijuana joined a class that included heroin and psychedelics. Nixon also appointed the Shafer Commission to further study marijuana regulation. The commission produced a report that called for the decriminalization of marijuana possession and recommended clinical investigation into the medical benefits of marijuana (Nahas and Greenwood 1974). The Nixon administration did not implement the commission’s major recommendations, however, and marijuana remained (and continues to remain) a Schedule I drug.

Since Nixon’s “war on drugs” declaration, marijuana policy debates have not followed clearly partisan lines. Over the ensuing decades, nominal consensus regarding the illegality of marijuana morphed into partisan differences in rhetoric and policy reform. More recently, these partisan differences have given way to an emerging bipartisan consensus on legalization. Neither political party has enjoyed clear unanimity on the matter. Intraparty disagreement arose among Democrats in the 1990s and among Republicans in the 2010s. Between 1968 and 2018, Gallup polls indicated a marked increase in public support for marijuana legalization, from 12 percent in 1969 to 66 percent in 2018. According to Gallup, the majority of Americans have supported legalization since 2013 (McCarthy 2018). Legalization reached a particular milestone of support in 2017—the first year in which Gallup found that the majority of Republicans supported legalizing marijuana (McCarthy 2017). By 2019, several polls revealed that the majority of Americans supported legalizing marijuana for medical and recreational use. Although majorities of both parties now support legalization, Democrats remain much more supportive: 78 percent compared to 55 percent of Republicans, according to one 2019 poll (Daniller 2019).

Nixon’s war on drugs brought federalism to the forefront of marijuana policy as legislators debated the scope of federal and state powers pertaining to drug policy. During the late 1970s and early 1980s, several states passed permissive marijuana-related legislation. States established therapeutic research programs, rescheduled marijuana at the state level, or declined to prosecute physicians for prescribing marijuana to patients. In one notable 1976 case, Robert Randall, a Washington, DC, resident with glaucoma, was arrested for growing marijuana to treat his affliction. A federal judge ruled in favor of Randall, accepting his argument that marijuana cultivation was medically necessary, and required the federal government to provide Randall with access to marijuana (Zielinski 2001).

In 1977, Democratic president Jimmy Carter announced his support for civil rather than criminal penalties for marijuana possession. In a message to Congress, Carter supported “leaving the States free to adopt whatever laws they wish concerning marijuana,” but he also acknowledged that “decriminalization is not legalization” (Carter 1977). The federal government reached a settlement in the Randall case, which led to the establishment of the FDA’s Compassionate Investigational New Drug (IND) Program to provide medical marijuana to a small group of qualified patients. By 1979, eleven states had enacted legislation that decriminalized the possession of small amounts of marijuana (Pacula, Chriqui, and King 2003).

Republicans upheld Nixon’s war on drugs, however, and the GOP often equated marijuana use with crime throughout the 1980s and 1990s. The Reagan administration renewed attention to illicit drug use, particularly marijuana, throughout Reagan’s two terms in office. Reagan sponsored “Just Say No” and Drug Abuse Resistance Education (D.A.R.E.), nationwide campaigns that warned of the dangers of drug use and abuse. Bipartisan passage of the Anti-Drug Abuse Act of 1986 set mandatory criminal punishments for simple possession of any controlled substance and imposed prison sentences on marijuana users who possessed small amounts of marijuana.

Drug-related incarceration rates rose during the Reagan administration. In 1980, the national drug incarceration rate had been 15 people per 100,000; by 1990, it had risen to just under 100 people per 100,000 (Travis and Western 2014). Republican president George H. W. Bush, who served as vice president under Reagan, retained and expanded the Reagan administration’s drug enforcement initiatives. In 1989, the Bush administration mobilized DEA raids on marijuana-growing operations across forty-six states, leading to over one hundred arrests and the confiscation of six thousand marijuana plants (Carmichael 1989). In 1992, Bush also closed the window for new medical marijuana applicants to the Compassionate IND Program (Congressional Research Service 2010).


Medical Marijuana Policy Requires Clarity

On March 10, 2015, Sen. Cory Booker (D-NJ) offered the following remarks when introducing the Compassionate Access, Research Expansion, and Respect States Act (CARES Act). The bill, which did not come up for a vote, would have moved marijuana from Schedule I to Schedule II status and allowed states to set medical marijuana policy without federal interference.


Individual users of medical marijuana in States with legalized medical marijuana continue to be targeted by the Drug Enforcement Agency. That is unacceptable and must change. Individuals who use medical marijuana in States where it is legal should not fear prosecution simply based on prosecutorial discretion. We can do better.

I am encouraged that the winds of change are blowing at the Federal level on whether to prosecute medical marijuana, but confusion remains. While the 2013 guidance likely trumps the prior two memorandum, what message do these documents send? Is medical marijuana legal or not? Is it right that the law can be changed at a moment’s notice by an unelected Federal prosecutor? And what protection does State law afford medical marijuana users when State and Federal law collide, especially when marijuana is classified by the Federal Government as a schedule I drug? This legislation brings certainty and uniformity to these issues.
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During the 1990s, Democrats presented a less unified front on marijuana policy than Republicans. Early in his presidential tenure, President Bill Clinton acknowledged experimenting with marijuana but famously remarked that he “didn’t inhale it.” Although U.S. Surgeon General Joycelyn Elders voiced public support for medical marijuana (one of several controversial statements that ultimately led her to resign under pressure), U.S. Secretary of Health and Human Services Donna Shalala criticized legalization efforts occurring during the Clinton administration. In his 1996 State of the Union address, Clinton affirmed his predecessors’ drug awareness programs, calling on “Congress not to cut our support for drug-free schools” (Clinton 1996). That same year, however, California voters approved Proposition 215, the nation’s first ballot initiative that legalized the cultivation or possession of marijuana for medical use (Matthews 1996). The Clinton administration denounced the initiative, and in September 1998, the Republican-led U.S. House of Representatives voted 310–93 to oppose subsequent state efforts to legalize marijuana for medical use (H.J. Res. 117 1998). Rep. Henry Waxman (D-CA) argued that the bill, which received bipartisan support, was nonetheless driven by GOP political considerations: “[Republicans] want to deprive seriously ill patients of potential therapies because they have a political agenda. They think we should just say no to sick and dying patients because it looks like we are getting tough on illegal drugs” (Congressional Record 1998).

During the following decade, debates continued about legalizing marijuana for medical use at both the state and federal levels. Several major U.S. cities and states decriminalized marijuana during the 2000s, and states that included Colorado, Hawaii, Montana, Maine, and Nevada legalized medical marijuana via ballot initiative or new legislation. As a presidential candidate, George W. Bush opposed medical marijuana but supported states’ rights to legalize or prohibit the substance (Hsu 1999). After he assumed the presidency, the U.S. Supreme Court issued two significant rulings pertaining to medical marijuana. The first case, U.S. v. Oakland Cannabis Buyers’ Cooperative (2001), followed court challenges after the U.S. Department of Justice sought to close marijuana distribution centers operating under California state law that allowed for local cultivation and distribution. The court issued an 8–0 decision that “a medical necessity exception for marijuana is at odds with the terms of the Controlled Substances Act.” In 2005, the Supreme Court issued a 6–3 decision in Gonzales v. Raich that Congress could criminalize marijuana use even if allowed under state law for medical use, as congressional power to regulate commerce extended to intrastate “activities that have a substantial effect on interstate commerce.”

Medical marijuana policy during the Obama administration marked both a continuation of and a departure from the Clinton and George W. Bush administrations. By 2008, more than a dozen states had legalized medical marijuana, and in 2009, Deputy Attorney General David Ogden issued a memorandum (later referred to as the “Ogden memo”) that directed federal prosecutors to focus on illegal drug manufacturing and trafficking rather than individuals who were in compliance with state laws allowing medical marijuana (Ogden 2009). As Attorney General Eric Holder indicated, “It will not be a priority to use federal resources to prosecute patients with serious illnesses or their caregivers who are complying with state laws on medical marijuana” (Stout and Moore 2009). While the Obama administration de-emphasized marijuana as a prosecutorial priority, public opinion polls in 2010 indicated that a plurality of conservative Republicans continued to oppose efforts to legalize marijuana for medical use (Pew Research Center 2010). As Rep. Lamar Smith (R-TX) argued, “If we want to win the war on drugs, federal prosecutors have a responsibility to investigate and prosecute all medical marijuana dispensaries and not just those that are merely fronts for illegal marijuana distribution” (Stout and Moore 2009). In a series of subsequent memos in 2011 and 2013, Deputy Attorney General James Cole—Ogden’s successor—further clarified that commercial operations were not shielded from federal prosecution and that federal enforcement priorities would focus on preventing marijuana sales by criminal enterprises, preventing access to minors, and preventing diversion across state lines (Cole 2013). The Cole memos spurred federal prosecution of state-approved medical marijuana dispensaries, as the George W. Bush administration had done. In 2016, President Obama suggested that “I do believe that treating this as a public-health issue, the same way we do with cigarettes or alcohol, is the much smarter way to deal with it” (Wenner 2016).

The 2016 presidential election reinforced how Democrats and Republicans prioritized marijuana policy in different ways. The Republican Party’s 2016 platform included no mention of medical marijuana. The Democratic Party’s platform, on the other hand, supported reclassifying marijuana to acknowledge its potential medical utility and establishing a “pathway for future legalization” (Weigel 2016). Democratic nominee Hillary Clinton remarked that “there’s some great evidence about what marijuana can do for people who are in cancer treatment, who have other kind of chronic diseases, who are suffering from intense pain. . . . There’s great, great anecdotal evidence but I want us to start doing the research” (Berke 2016). While the 2016 presidential candidates debated broader health policy issues—namely the future of the Affordable Care Act and how to control rising health care costs—one 2016 peer-reviewed study determined that Medicare Part D prescription drug spending decreased in states that had legalized medical marijuana for certain medical conditions, suggesting that legalization could become a source of public health cost savings (Bradford and Bradford 2016).

Marijuana policy reform gained bipartisan appeal during the Obama and Trump administrations, however. For example, Democratic and Republican lawmakers collaborated on several efforts to clarify the separation of federal and state powers in terms of marijuana regulation. In 2014, Reps. Dana Rohrabacher (R-CA) and Sam Farr (D-CA) reintroduced an amendment to prohibit federal interference with state medical marijuana laws. Previous efforts to pass the amendment had failed multiple times over the preceding decade, but the Rohrabacher-Farr amendment—now the Rohrabacher-Blumenauer amendment—passed the U.S. House and was inserted into spending bills signed by President Obama in 2014 and 2015 and by President Trump in 2017, 2018, and 2019 (Abreu 2018). In 2017, Democratic Reps. Jared Polis (CO) and Earl Blumenauer (OR) and Republican Reps. Dana Rohrabacher (CA) and Don Young (AK) launched the bipartisan Cannabis Caucus. The Cannabis Caucus formed to address conflicts between state and federal regulation of marijuana. As Rohrabacher noted, “Not only have incalculable amounts of taxpayers’ dollars been wasted, but countless lives have been unnecessarily disrupted and even ruined by misguided law enforcement” (Ingraham 2017). On the House floor, Polis emphasized how “states like Colorado, and now dozens of other states, have proven that allowing responsible adults to legally purchase marijuana, gives money to classrooms, not cartels; creates jobs, not addicts; and boosts our economy, not our prison population” (Congressional Record 2017). Bipartisan support for medical marijuana blended the Democratic embrace of traditionally conservative support for states’ rights and the Republican acknowledgment of traditionally liberal critiques of the law enforcement system.

Although Democrats and Republicans expressed recent bipartisan support for revamping marijuana policy, the Trump administration indicated its commitment to federal marijuana enforcement under the Controlled Substances Act. In 2018, White House press secretary Sarah Huckabee Sanders noted that Trump “believes in enforcing federal law. That would be his top priority, and that is regardless of what the topic is” (Hulse 2018). These remarks marked a departure from Trump’s 2016 presidential campaign, when he advocated for states’ rights with respect to marijuana regulation. As a candidate, Trump declared, “I think it should be up to the states, absolutely” (Krane 2018).

In January 2018, Attorney General Jeff Sessions promised a “return to the rule of law” and reversed the Ogden and Cole memos released by the Obama administration. In his own memo, Sessions directed the U.S. Department of Justice “to use previously established prosecutorial principles that provide them all the necessary tools to disrupt criminal organizations, tackle the growing drug crisis, and thwart violent crime across our country” (Sessions 2018). In April 2019, Sessions’s successor, Bill Barr, stated that “I would still favor one uniform federal rule against marijuana” (Godlewski 2019). In August 2019, U.S. Surgeon General Jerome Adams and U.S. Health and Human Services Secretary Alex Azar issued a health advisory cautioning Americans that legalization dampened public perceptions of the dangers associated with marijuana use. As Azar noted, “This ain’t your mother’s marijuana” (Fearnow 2019). That same year, President Trump donated his second-quarter salary to a public awareness campaign about the negative effects of marijuana use (Cha 2019).

Democrats on Marijuana

During the 2020 presidential primaries, almost every Democratic candidate supported legalization (Politico 2020). Candidates who were sitting members of Congress, including Sens. Cory Booker, Amy Klobuchar, Bernie Sanders, and Elizabeth Warren, had either cosponsored or signaled support for legislation that would legalize marijuana or introduce other criminal justice reform measures related to past marijuana-related convictions. Notably, former Vice President Joe Biden and former New York City mayor Mike Bloomberg had long championed criminal penalties for marijuana possession throughout their political careers. During the primaries, however, both candidates signaled support for letting states decide how to regulate marijuana. One health journalist even contended that support for marijuana legalization had become “the new Democratic litmus test” (Demko 2019).

Democrats now often frame support for marijuana decriminalization as a matter of social justice. Rep. Donna Shalala (D-FL) exemplifies that shift in attitude among many Democrats. Shalala opposed legalizing medical marijuana when she served as the secretary of health and human services under President Bill Clinton, but in 2018, she tweeted that “decriminalizing marijuana shouldn’t just be a policy priority—but a moral imperative” (Shalala 2018). Democrats contended that many Americans have been wrongfully punished for minor marijuana possession charges and that minority groups in the United States had been most heavily affected. As Sen. Cory Booker (D-NJ) argued in 2018, “There’s no difference in America between blacks or whites for using or selling marijuana, but African-Americans are almost 3.7 times more likely to be arrested for that” (Bowden 2018). With Democratic Senate colleagues, Booker cosponsored the Marijuana Justice Act, which called for removing marijuana from the federal list of controlled substances and expunging marijuana convictions. Rep. Tim Ryan (D-OH) applauded the bill, which he said “could save $7.7 billion in averted enforcement costs and add $6 billion in additional tax revenue—a $13.7 billion net savings” (Ryan 2018).

When Booker reintroduced the Marijuana Justice Act in 2019, he tweeted that “it’s not enough to legalize marijuana at the federal level—we should also help those who have suffered due to its prohibition” (Booker 2019). Thirty Democratic representatives, led by Rep. Barbara Lee (D-CA), cosponsored the U.S. House version of the bill. In October 2018, Rep. Earl Blumenauer (D-OR) released a “Blueprint to Legalize Marijuana,” which laid out a schedule of legislative priorities that included legalizing marijuana at the federal level and extending access to medical marijuana for veterans with PTSD or pain management needs (Blumenauer 2018). In November 2019, the Democratic-led House Judiciary Committee approved a bill to decriminalize marijuana. The Marijuana Opportunity Reinvestment and Expungement (MORE) Act of 2019, introduced by Rep. Jerrold Nadler (D-NY), proposed removing marijuana as a Schedule I drug. As Nadler emphasized, “For far too long, we have treated marijuana as a criminal justice problem instead of a matter of personal choice and public health” (Gehlen 2019). House Majority Leader Steny Hoyer (D-MD) announced that the House would vote on the MORE Act in September 2020, but the vote was eventually delayed to focus on COVID-19 relief legislation.

Democrats assert that states should be able to determine how to regulate marijuana for medical or recreational use. In 2015, during the 114th Congress, Rep. Jared Polis (D-CO) introduced the Regulate Marijuana Like Alcohol Act, which proposed allowing states to make that regulatory decision. When no further action was taken on that bill, Polis reintroduced the measure during the 115th Congress (to the same effect), and Rep. Earl Blumenauer (D-OR) reintroduced the measure yet again during the 116th Congress. After Attorney General Jeff Sessions indicated that the Trump administration would enforce federal marijuana law under the Controlled Substances Act in 2018, House Minority Leader Nancy Pelosi (D-CA) tweeted that “your unjust war against Americans who legally use marijuana is shameful & insults the democratic processes that played out in states across the country” (Pelosi 2018). Sen. Chuck Schumer (D-NY) contended that “the States should continue to be the labs of democracy when it comes to recreational & medical marijuana. . . . This is one place where states’ rights works. Let each state decide” (Schumer 2018).

For Democrats, a regulated, legal marketplace ensures patient access to a safer, potentially standardized product. In May 2019, Gov. Steve Bullock of Montana signed into law Senate Bill 265, sponsored by state senator Tom Jacobson (D). By “untethering” patients from a single provider and giving patients the freedom of choice, the bill clarified how patients would register and gain access to marijuana and how providers would undergo licensing and product monitoring. As Montana state representative Zach Brown (D) argued, “The state has an obligation to provide a regulatory framework that provides certainty for cancer patients and other types of patients, so that they know that their medicine is safe and effective, and they know where it came from” (Ambarian 2019).

In July 2019, New Jersey’s Gov. Phil Murphy (D) signed the Jake Honig Compassionate Use Medical Cannabis Act, which enabled physician assistants and advanced practice nurses to authorize medical marijuana, raised the monthly consumption limit, introduced employment protections for medical marijuana patients, and established a new regulatory commission. As New Jersey state senator Joseph Vitale (D), who sponsored the bill, proclaimed, “We will treat patients with the dignity they deserve, recognize the full benefits of cannabis and ensure that compassion is a mainstay in New Jersey’s medical marijuana program” (Murphy 2019). Moreover, Murphy argued that the act would “break down barriers to ensure this life-changing medical treatment is affordable and accessible for those who need it most” (Murphy 2019). This patient-centered sentiment resonates with Democrats who endorse expanding access to medical marijuana. As Texas state senator Jose Menendez (D) remarked in March 2019, “I don’t understand why politicians are trying to get between the doctor and the patient on something that doesn’t do anything but help the patient” (Samuels 2019). In August 2019, Gov. J. B. Pritzker (D) of Illinois signed legislation that allows school nurses to administer cannabis products. One month later, Washington, DC, Mayor Muriel Bowser (D) also approved emergency legislation that allows students participating in the District’s medical marijuana program to be treated at school (Yu 2019).

The Democratic consensus around medical marijuana remains stronger than that regarding recreational marijuana. In some blue states that allow medical marijuana, legalizing marijuana for recreational use has proven challenging. For example, the Hawaii State Legislature approved medical marijuana in 2000. Since then—and despite Democratic control of the executive and legislative branches of state government—multiple recreational marijuana bills have failed in the state, most recently in 2019 (McAvoy 2019). In June 2019, New York lawmakers decriminalized the possession of small amounts of marijuana but failed to legalize marijuana despite public support from Gov. Andrew Cuomo (D) (McKinley and Wang 2019). In New Jersey, legislative efforts to legalize marijuana failed under Gov. Chris Christie (R) and Gov. Phil Murphy (D) despite overwhelming public support. One 2019 Monmouth University poll indicated that 62 percent of New Jersey adults supported legalizing marijuana, including 72 percent of Democrats (Monmouth University Poll 2019). In November 2020, New Jersey voters approved a ballot measure to amend the New Jersey Constitution to legalize marijuana for recreational use.

Republicans on Marijuana

Until the mid-2010s, Republicans reliably opposed legalizing marijuana for medical or recreational use. However, during that decade, public opinion polls across the country indicated a gradual warming to the idea among self-identified Republicans, and 2017 marked the first year that Gallup recorded that the majority of Republican voters supported legalizing marijuana (McCarthy 2017). Even in traditionally conservative states, polling indicated that Republicans are increasingly receptive to marijuana. For example, a 2018 Ball State University poll indicated that 76 percent of Indiana Republicans supported legalizing marijuana for medical or recreational use (Ball State University 2018). In Kentucky—which has voted for every Republican presidential candidate since 2000—a February 2020 poll indicated that 90 percent of Kentucky Republicans supported legalizing marijuana for medical use (Foundation for a Healthy Kentucky 2020). Another early 2020 poll recorded that 81 percent of Iowans supported expanding the state’s medical marijuana program and that the majority of Iowans, for the first time, supported legalizing marijuana for recreational use (Coltrain 2020). In light of these shifts in public sentiment, even among Republican voters, Republican lawmakers have not taken a uniform approach to marijuana policy. Republican detractors of marijuana are increasingly at odds with a voter base that is amenable to legalization. Intraparty debates revolve around three distinct themes: marijuana’s health impact, its association with individual liberty, and its regulatory status.

Republicans interpret marijuana’s impact on health in different ways. While some Republicans endorse marijuana’s medical benefits, others highlight its public health dangers. When the Texas State Senate subsequently passed a legalization bill unanimously in May 2019, state senator Brian Birdwell (R) indicated that “I will not allow it to become a road to perdition for Texas that has manifested in Colorado” (Allen 2019). Birdwell’s “road to perdition” echoed claims from anti-marijuana advocates that legalization in Colorado (and elsewhere) spurred increases in opioid deaths and marijuana use among youth. In 2020, Gov. Pete Ricketts (R) argued that impaired driving and psychological damage would follow if marijuana were legalized in Nebraska. As Ricketts argued, legalization “communicates that a dangerous drug is nothing to worry about” (Office of Governor Pete Ricketts 2020). Indiana’s Gov. Eric Holcomb (R) argued that “if you want young people to do more of something, legalize it. And we simply cannot afford that for any age group for that matter” (Segall 2020).


Unanswered Questions about Marijuana Remain

On October 10, 2019, Sen. John Cornyn (R-TX) questioned the emerging consensus for legalizing marijuana.


I am looking forward to our second hearing tomorrow, which I will talk about briefly, where we will have experts testifying on the public health effects of the most commonly used illicit drug—marijuana.

A 2018 report found that an estimated 43.5 million Americans used marijuana in the last year. That is the highest percentage since 2002. While marijuana is still a prohibited drug under Federal law, we know that more than half of the States have legalized it in some form, making the rise in usage not all that surprising.

Now, there is no shortage of people who claim that marijuana has endless health benefits and can help patients struggling with everything from epilepsy to anxiety to cancer treatments. This reminds me of some of the advertising we saw from the tobacco industry years ago where they actually claimed public health benefits from smoking tobacco, which we know, as a matter of fact, were false and that tobacco contains nicotine, an addictive drug, and is implicated with cancers of different kinds.

We are hearing a lot of the same happy talk with regard to marijuana and none of the facts that we need to understand about the public health impact of marijuana use. We have heard from folks here in Congress, as well as a number of our Democratic colleagues who are running for President, about their desire to legalize marijuana at the Federal level. But for the number of voices in support of legalization, there are even more unanswered questions about both the short-term and long-term public health effects.
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On the other hand, Republicans who support medical marijuana offer it as an alternative to prescription opioids, particularly in areas most affected by the opioid crisis. In 2016, Gov. Bruce Rauner (R) of Illinois signed legislation that established the Opioid Alternative Pilot Program, which granted patients access to medical marijuana in place of opioid prescriptions. “We’ve got to do everything we can to stop this vicious epidemic,” said Rauner, “and today, I’m proud to sign a bill that helps us stop this epidemic” (Schuba 2019). In February 2019, the Kentucky Legislature considered Senate Bill 170, sponsored by state senator Stephen West (R), and House Bill 136 to legalize medical marijuana. West justified his bill as a way to combat opioid misuse: “You clearly are going to have a reduction in addiction, and as you well know Kentucky is one of the worst in the United States when it comes to the opioid crisis” (Gillespie 2019). When the Georgia General Assembly considered marijuana bills in 2019, state representative David Clark (R) emphasized his belief that the patients who would benefit “are parents. These are kids. These are veterans who are begging for it, can’t get access and get it legally” (Gazaway 2019).

Some Republicans perceive marijuana legalization as leading to social and moral decay. When Wisconsin legislators considered a legalization bill in early 2019, Speaker Robin Vos (R) posited that the bill could lead to “pot on every corner” (Associated Press 2019). In November 2019, South Dakota’s Gov. Kristi Noem (R) opposed two ballot initiatives to establish a medical marijuana program and legalize marijuana in the state. As Noem argued, “I believe the social experiment our nation is conducting with highly potent legal weed will end poorly” (Noem 2019). Kayleigh McEnany, before becoming White House press secretary, insisted that “the legalization of marijuana is a proxy war, setting the stage for legalization of a variety of these other vice crimes” (McEnany 2014).

On the other hand, Republicans who advocate marijuana legalization draw upon libertarianism to emphasize freedom of choice. As Gov. Phil Scott (R) of Vermont stated in 2018, “I personally believe that what adults do behind closed doors and on private property is their choice. So long as it does not negatively impact the health and safety of others” (Office of Governor Phil Scott 2018). In December 2019, Wisconsin state representative Mary Felzkowski sponsored a proposal to create a state licensing program for medical marijuana dispensaries. As she argued, “There’s being conservative but there’s being libertarian too. . . . Having been through what I’ve gone through [as a cancer survivor], I don’t think the government should tell me what I could take” (DuPont 2019). Kentucky state representative Jason Nemes made a similar argument in support of his own proposed legalization bill: “If a physician thinks [marijuana] will help his or her patient, the legislators need to get out of the way and let the doctors do their job” (Latek 2019). For some Republicans, legalization would advance the causes of individual freedom for patients and professional autonomy for physicians.

Republicans also differ on the regulatory status of marijuana. Some advocate for federal uniformity, while others argue that states should be able to regulate marijuana free from federal interference. During his 2018 U.S. Senate campaign, Mitt Romney (R-UT) argued for an agency-based approach to achieve uniformity. He stated, “Let’s take this [marijuana] off the category one designation and let it be evaluated through a normal FDA-type process” (Wood 2018). In April 2019, Attorney General Bill Barr indicated that “I would still favor one uniform federal rule against marijuana” (Godlewski 2019). Elsewhere, other Republicans argued that because of lingering unanswered questions about marijuana’s public health impact, state governments remain insufficiently equipped to make an informed judgment about loosening marijuana regulation. In 2019, for example, Lt. Gov. Dan Patrick (R) of Texas claimed that he “remains wary of the various medicinal use proposals that could become a vehicle for expanding access to this drug” (Samuels 2019). In 2018, South Carolina’s Gov. Henry McMaster (R) argued, “We are not in a position to appropriately regulate medical marijuana” (Shain 2018). In December 2019, the Trump administration announced that it would enforce federal drug law despite bipartisan congressional efforts to protect citizens who complied with state medical marijuana laws from federal prosecution (Angell 2019).

While the Trump administration preferred a universal federal rule, as Barr indicated, several Republican members of Congress followed the example set by the bipartisan Cannabis Caucus and introduced bipartisan bills that promote states’ rights to set marijuana policy. In 2018, Sen. Cory Gardner (R-CO) collaborated with Sen. Elizabeth Warren (D-MA) to introduce the Strengthening the Tenth Amendment through Entrusting States (STATES) Act. The STATES Act protected states that legalized marijuana from federal intervention. As Gardner argued, the “bipartisan, commonsense bill ensures the federal government will respect the will of the voters—whether that is legalization or prohibition—and not interfere in any states’ legal marijuana industry” (Aiello 2018). In 2019, Rep. Matt Gaetz (R-FL) collaborated with Rep. Donna Shalala (D-FL) to introduce the Expanding Cannabis Research and Information Act. Intended to further biomedical and public health research on marijuana—and to address certain concerns raised by Republican colleagues wary of the public health impact of marijuana—Gaetz said that the bill would “help unlock cures for America’s most vulnerable populations” (Shalala 2019).

Other Republican operatives envision marijuana policy as a potentially promising wedge issue as public perception shifts in favor of marijuana. In April 2020, one Republican polling firm concluded from a survey of Pennsylvania voters that Republican legislative candidates could gain electoral support among both Republican and Democratic voters by supporting marijuana use (Harper Polling 2020). In October 2020, Vermont legalized recreational marijuana sales by an act of the Democratic-led state legislature after Gov. Phil Scott (R) allowed the bill to become law without his signature (Wilson 2020). As a growing proportion of Republican voters support legalization, many political analysts expect Republican officeholders to follow suit—and for the partisan gap on marijuana policy between Democrats and Republicans to further diminish.

Todd M. Olszewski and Keith Vieira Jr.
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Medicaid Expansion


At a Glance

A decade after its passage in 2010, the Medicaid expansion introduced by the Affordable Care Act (ACA) remains “one of the most consequential policy decisions of the law” (McDonough 2011, 141). Prior to 2010, eligibility for Medicaid varied widely among states. The ACA, also known as Obamacare, required states to expand eligibility for Medicaid up to 133 percent of the federal poverty line (FPL). Medicaid expansion offered federal policy makers a practical tool to expand health insurance coverage through a well-established and familiar program. The federal government covered 100 percent of the cost of newly eligible beneficiaries; beginning in 2020, states would be responsible for 10 percent of the cost of Medicaid expansion. States had a compelling rationale to expand eligibility, as any state that did not comply with the new coverage requirements risked losing all federal Medicaid funds (not merely the additional funding to expand coverage).

In response, 26 Republican-led states filed suit in federal court in March 2010, arguing that Congress exceeded its authority by threatening noncompliant states with the loss of all Medicaid funding. In June 2012, the U.S. Supreme Court concurred. The court’s decision in National Federation of Independent Business v. Sebelius struck down the new Medicaid coverage requirement. Writing for a 7–2 majority, Chief Justice John Roberts compared the threatened loss of all Medicaid funds to “a gun to the head” for state policy makers. In the wake of the court’s decision, decisions about Medicaid expansion fell to state governors and legislatures. A majority of the states declined to expand their Medicaid programs in 2014. By 2019, however, 36 states and the District of Columbia had voted to expand Medicaid eligibility. In some cases, such as Maine, a switch in party control of the governor’s office led states to embrace Medicaid expansion. In 2014, Gov. John Kasich (R) of Ohio defied legislators in his own party who opposed the ACA by expanding Medicaid eligibility for more than 600,000 Ohioans. Kasich argued that the state could not pass up the opportunity to secure more than $13 billion in federal funding for low-income residents (Kasler 2018). Several states with Republican governors and Republican-controlled legislatures have also opted to expand Medicaid in recent years. Republican support for expanding Medicaid in Kentucky and Virginia, for example, was linked to the introduction of work requirements for new enrollees (Armour 2018).




Expansion of Medicaid Provides Hope to Citizens in Maine

In January 2019, Maine’s newly elected Democratic governor, Janet Mills, reversed her Republican predecessor’s long-standing opposition to Medicaid expansion. Medicaid expansion was a cornerstone of her 2018 campaign, and on her first day in office, Mills fulfilled her promise to voters by making Medicaid accessible to all eligible residents.


Medicaid expansion is the law of the land in Maine, and that is why on my first day in office I issued Executive Order Number One which directs the Department of Health and Human Services to implement Medicaid expansion as swiftly and aggressively as possible. That was just over a week ago. Since then already we’ve enrolled 529 Mainers in health care coverage under the Medicaid expansion program. For many of these people, this has the power to change their lives for the better and even save their lives. Now they can see a doctor, receive preventive care, afford critical prescription medications, and much more. Now they can stay healthy, work, and care for their families. And we’re just getting started. My Administration will review the applications that were previously denied to ensure that every eligible Mainer is able to access the health care coverage they need. We will team up with health care providers, advocates, patients, the business community and others to help enroll more eligible Mainers. And, my Administration will work with the Legislature to craft a biennial budget that ensures that Maine people can receive appropriate health care coverage.
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Democrats assert that the infusion of federal funding for Medicaid expansion allows states to address other important policy priorities. Democrats also argue that expanding Medicaid will significantly reduce the number of uninsured adults, relieving the burden of uncompensated care for hospitals and other health providers. Furthermore, with more paying patients covered under Medicaid, Democrats contend Medicaid expansion will create jobs in the health care industry and improve the financial well-being of hospitals. Financially vulnerable rural hospitals, in particular, stand to reap significant benefits from Medicaid expansion. Democrats also believe that expanding eligibility for Medicaid will improve health outcomes. Since insured individuals are more likely to receive preventative care and ongoing care for chronic conditions, Democrats contend that improved coverage will reduce unnecessary emergency visits and improve overall population health.




Medicaid Expansion Yields “Deplorable Results”

In March 2015, Sen. Mike Lee (R-UT) challenged the assumption underlying Medicaid expansion and highlighted the pitfalls of Medicaid for providers and patients.


The rollout of the Affordable Care Act (ACA) has been so calamitous in so many ways that it can be easy to overlook the problems created by the law’s Medicaid expansion. Historically, Medicaid has been a program with admirable intentions, but deplorable results. Prior to the ACA, Medicaid’s objective was to provide health care and insurance to our most vulnerable populations, such as individuals with disabilities, as well as low-income children, pregnant women, and seniors. But Medicaid is notorious for trapping its beneficiaries in third-rate care. Matters have only gotten worse under the ACA, which fails to improve the quality of care for our society’s most vulnerable, while expanding Medicaid’s eligibility to include anyone up to 138 percent of the federal poverty level. Many states, including Utah, are trying to succeed where the ACA has failed, by agreeing to the new, expanded Medicaid eligibility requirements, but only on their own terms.
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Republicans, on the other hand, assert that Medicaid expansion poses a significant threat to state budgets. If Congress reduces the generous federal funding for Medicaid expansion in the future, Republicans warn that states will face difficult choices. Cash-strapped states will be forced to either increase state funding to preserve eligibility—likely requiring significant tax increases—or limit eligibility and remove thousands of individuals from the Medicaid rolls. Republicans also believe Medicaid expansion leads many individuals to substitute public coverage for existing private health insurance. This, they argue, promotes dependency on government. Finally, Republicans argue that Medicaid expansion offers “second-rate” coverage compared to private insurance, as many state Medicaid programs restrict patients’ choice of providers through “narrow networks” and low reimbursement rates that discourage many providers from accepting Medicaid.

According to Many Democrats . . .

•Medicaid expansion relieves states of the burden of caring for the uninsured.

•Medicaid expansion provides a much-needed infusion of funds for hospitals.

•Medicaid expansion increases the use of primary care and preventive services and improves health outcomes.

•Medicaid expansion brings millions of working families into the mainstream of American health care.

According to Many Republicans . . .

•Medicaid expansion is unaffordable and places a growing burden on state budgets over time.

•Medicaid expansion promotes dependency by encouraging individuals to substitute public coverage for private health insurance plans.

•Medicaid expansion reinforces the existing two-tiered health care system. Medicaid offers fewer participating providers, narrow networks, and low reimbursement for participating providers compared to private insurers.
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Overview

Each state Medicaid program is unique, even though the federal government establishes basic eligibility criteria and a core set of services. States determine eligibility, certify participating providers, and reimburse providers for covered services. On several occasions over the past four decades, Republicans in Congress (joined by President Ronald Reagan) proposed to devolve responsibility for Medicaid to the states by transforming the program into a block grant that would expand state discretion but also cap federal funding (Thompson 1998). None of these proposals won widespread support. After Republicans regained control over the House of Representatives for the first time in four decades in 1994, Speaker Newt Gingrich (R-GA) revived the idea of a block grant. President George W. Bush also supported transforming Medicaid into a block grant in 2003. After the passage of the Affordable Care Act (ACA), many prominent Republicans in Congress, including House Speaker Paul Ryan (R-WI) and Rep. Tom Price (R-GA), continued to press for a Medicaid block grant, which they described as a way to foster state innovation and increase program efficiency (Luthra 2017).

As a result, Medicaid remains a classic case of shared governance in the federal system. Financing is shared between states and the federal government, the latter of which provides 50–77 percent of program funding in every state. The federal government’s share of Medicaid costs, known as the Federal Medical Assistance Percentage (FMAP), varies widely. Thirteen states with higher levels of per capita income shouldered 50 percent of the cost of their state Medicaid programs, while in Mississippi—with the nation’s lowest per capita income—the federal government funded 77 percent of program costs (Federal Register 2018). States may request waivers from the federal requirements, but the Centers for Medicare and Medicaid Services (CMS) must approve all waiver requests. Waivers can include eligibility for coverage, the type of covered services, provider payment, and reporting, among others.

Eligibility for Medicaid varied widely before the passage of the ACA. Congress expanded eligibility for pregnant women and children during the 1980s, but nondisabled adults without children were largely excluded from coverage. In FY 2007, the year before the beginning of the Great Recession, the total federal and state expenditures on Medicaid was $333.3 billion. However, Medicaid spending is cyclical. Both enrollment and expenditures rise when the economy enters a recession, as more individuals qualify for benefits (Scott 2019).

This presents a difficult fiscal challenge for states because Medicaid spending increases at the same time state revenues decline. Unlike the federal government, every state except Vermont has a legal obligation to balance its budget (National Conference of State Legislatures 1999). While Medicaid expansion is popular when the economy is growing, the threat of an economic downturn worries state policy makers. Medicaid is one of the largest line items in state budgets, and its share of spending from state general funds has steadily increased over the past three decades, from less than 10 percent in 1990 to nearly 20 percent in 2016 (MACPAC 2019b).

The ACA sought to nationalize Medicaid coverage in all states by establishing a common floor for eligibility. Many Republican governors, however, saw Medicaid expansion as coercive, for “if a state refused to accept this ‘new’ Medicaid expansion, the federal government could ‘penalize’ the state by terminating its participation in—and all federal funding for—the ‘old’ Medicaid program” (Mariner, Glantz, and Annas 2012). In the 2012 case of National Federation of Independent Business v. Sebelius, the U.S. Supreme Court considered whether Congress exceeded its authority by forcing states to expand Medicaid to all individuals under the age of 65 with incomes below 133 percent of the federal poverty line (FPL). By a 7–2 majority—including two of the court’s liberal members—Stephen Breyer and Elena Kagan, the justices rejected this requirement. As Chief Justice John Roberts noted in his majority opinion for the court, “The threatened loss of over 10 percent of a State’s overall budget . . . is economic dragooning that leaves the States with no real option but to acquiesce in the Medicaid expansion” (National Federation of Independent Business v. Sebelius 2012). With this ruling, “the Court today limits the financial pressure the Secretary may apply to induce States to accept the terms of the Medicaid expansion. As a practical matter, that means States may now choose to reject the expansion; that is the whole point. But that does not mean all or even any will” (National Federation of Independent Business v. Sebelius 2012).

The court’s decision transformed the politics of Medicaid expansion. The ruling exposed a major rift over the implantation of the ACA between Democratic- and Republican-controlled states. More than half of the states rejected Medicaid expansion when the program was implemented in 2014. No states with unified Republican government chose to expand eligibility, while all states with unified Democratic control opted for expansion (Beland, Rocco, and Waddan 2016, 95). As of 2019, 36 states and the District of Columbia had expanded Medicaid eligibility. Total Medicaid enrollment reached 65 million in 2014 (nearly double its level in 2007). Medicaid enrollment peaked at 74.6 million in December 2017 before falling to 73 million in December 2018 (Kaiser Family Foundation 2019a). After the coronavirus pandemic battered the U.S. economy in 2020, Medicaid enrollment rebounded to 74.6 million in June 2020. Medicaid enrollment increased during the economic shutdown in early 2020, as millions of Americans who lost jobs—and thus met the income eligibility criteria for enrollment—qualified for benefits. In addition, the Families First Coronavirus Response Act (FFCRA) requires states to maintain coverage for current Medicaid enrollees (Corallo and Rudowitz 2020).

States followed different pathways to expand Medicaid eligibility. The Obama administration encouraged states to expand Medicaid by applying for Section 1115 waivers. Waivers provide states with greater flexibility to experiment with new approaches to enhance coverage or improve services. Obama administration officials carefully reviewed waiver proposals to ensure they would increase coverage and conform to the minimum essential coverage requirements established by the ACA. Arkansas, for example, became the first state to adopt a “private option” in which Medicaid funds would be used to purchase private health insurance for beneficiaries through the state’s health insurance marketplace rather than enrolling eligible individuals in “traditional” Medicaid. Federal officials approved the state’s proposal in 2013; soon afterward, New Hampshire followed suit with a similar Medicaid expansion plan in 2014.

The Trump administration adopted a different approach to Medicaid waivers. While CMS officials continued to approve state waiver applications, Trump administration officials welcomed Medicaid expansions that imposed new conditions on beneficiaries favored by conservative lawmakers (e.g., work requirements). As of 2019, 9 states were operating their Medicaid expansion under a 1115 waiver, and 14 other Republican-led states continued to reject Medicaid expansion (Kaiser Family Foundation 2019b).

The range of state experiences with Medicaid expansion is diverse. The experiences of an early adopter (California), a Section 1115 waiver applicant (Arkansas), a ballot initiative state (Utah), and a steadfast opponent (Texas) illustrate the choices faced by state officials in deciding whether to expand Medicaid eligibility. The positions of key policy makers and interest groups, state ideology, and public opinion all shaped state responses.

California

California is a deep blue state that strongly supported President Obama in both the 2008 and 2012 presidential elections. In 2013, Democrats held strong majorities in both the Assembly and the Senate and also controlled the governor’s office. Gov. Jerry Brown (D) signed the state’s Medicaid expansion into law in 2013. His successor, Gavin Newsom (D), also embraced Medicaid expansion as a cornerstone of the state’s progressive health care agenda. California’s Medicaid program (known as Medi-Cal) covers 13 million people; 3.8 million individuals became eligible for Medicaid as a result of the state’s Medicaid expansion in 2014 (Norris 2018). Thanks in large part to this expansion, the uninsured rate in California fell 58 percent from 2013 to 2017 (Norris 2018). By 2017, Medi-Cal insured nearly one in three (29 percent) Californians (California Health Care Almanac 2019).

Medicaid expansion remains popular in California. In 2016, voters approved two ballot measures to increase funding for Medi-Cal. Proposition 52, which extended hospital fees to fund Medi-Cal health care services and care for uninsured patients, passed with 70 percent of the vote. Two-thirds of voters (64 percent) also endorsed Proposition 56, which raised the tax on cigarettes to support Medi-Cal and other public health programs (Norris 2018). Public opinion polls underscore the popularity of Medicaid expansion in California. In 2018, 70 percent of Californians held a “very favorable” or “somewhat favorable” view of Medicaid (California Health Care Almanac 2019). While Democrats are most supportive of Medicaid in California, it is notable that a majority of Republicans living in the state also held either very favorable or somewhat favorable views of the program. In addition, 76 percent of Californians in one 2019 survey of the state’s population rated Medi-Cal as “very important” to the state, and another 15 percent regarded it as “somewhat important” (California Health Care Almanac 2019). Overall, an overwhelming proportion of both Democrats (89 percent) and Republicans (71 percent) regarded Medi-Cal as “very important” to California.

Arkansas

In 2013, Gov. Mike Beebe (D) signed Arkansas’s nontraditional “private option” into law after the Republican-controlled state legislature balked at approving a traditional Medicaid expansion. In response, policy makers developed a proposal to use Medicaid funds to purchase private health insurance through the state’s ACA health insurance marketplace. Despite its unconventional approach, officials in the Obama administration were eager to accommodate the state’s interest in pursuing expansion and approved the scheme. By expanding Medicaid in this manner, Arkansas reduced its uninsured rate by 51 percent from 2013 to 2017. More than 321,000 individuals gained coverage as a result of the expansion (Norris 2019a).

Asa Hutchinson (R) replaced Beebe as governor in 2015, giving Republicans unified control over the legislature and the governorship. When the state’s Section 1115 waiver came up for renewal, Hutchinson proposed a new approach known as Arkansas Works, which established community engagement as a requirement of eligibility of receiving benefits for nondisabled adults. In June 2018, the Trump administration approved Arkansas’s proposed work requirement for Medicaid beneficiaries. Under this new rule, eligible individuals must work or participate in approved community engagement activities (e.g., job training) for 80 hours per month and report their work hours to the state. After the implementation of the new requirements, more than 18,000 individuals lost Medicaid benefits for failure to meet the work and reporting requirements (Froelich 2019).

In March 2019, a federal judge overturned the state’s new rules, arguing the new policy was inconsistent with the goal of the Medicaid program to expand access to coverage for low-income individuals. The Trump administration appealed this ruling, but in February 2020, the U.S. Court of Appeals for the D.C. Circuit rejected the use of mandatory work requirements in Arkansas in a unanimous decision (Pradhan and Luthi 2020). In February 2020, the D.C. Circuit Court of Appeals reaffirmed this decision, invalidating the use of work requirements as a condition of Medicaid eligibility (Schneider 2020).

Public support for Medicaid expansion in Arkansas was sharply divided along party lines, but over time, the program gained popularity among Arkansans. In 2012, one poll found that 64 percent of Republican voters opposed Medicaid expansion, and only 21 percent supported expansion (Barth 2018). By 2016, however, after Gov. Hutchinson (R) expressed support for Medicaid expansion and rebranded the program as Arkansas Works, Republican opposition fell to 34 percent (Barth 2018). Notably, 70 percent of Democrats also endorsed the new Arkansas Works program (Brock 2018). Even after the introduction of the new work requirement, support for Medicaid expansion across the state remained essentially bipartisan (Barth 2018).

Utah

The state of Utah, where Republicans have maintained a firm grip on both houses of the legislature and the governor’s office since 1992, was one of the original litigants in the legal challenge against the ACA in March 2010. Nevertheless, Utah’s Gov. Gary Herbert developed a Medicaid expansion proposal in 2014, but this plan failed to win the endorsement of key legislators (Advisory Board 2020). In 2018, voters approved Proposition 3, a ballot measure to fully expand Medicaid eligibility to 150,000 Utahns, by a margin of 53 percent to 47 percent. Proposition 3 “earned majority support in 17 out of 29 state Senate districts and 44 out of 75 state House districts” (Wood 2019b). Utah legislators, however, continued to favor a more limited Medicaid expansion, delaying implementation until January 1, 2020.

In 2019, the Utah State Legislature passed, and Governor Herbert signed, a bill authorizing a partial Medicaid expansion (Advisory Board 2020).

Although supporters of Proposition 3 were outraged by this action, newly elected Utah Senator Mitt Romney (R-UT) claimed that the “state’s plan is better than the ballot measure” (Weixel 2018). Federal officials in the Trump administration approved Utah’s partial Medicaid expansion in March 2019, allowing the state to impose work requirements and cap enrollment if the state lacked sufficient funds (Advisory Board 2020). Utah’s Medicaid expansion was implemented on January 1, 2020, opening up eligibility to individuals earning up to 138 percent of the FPL after the Trump administration approved the state’s “Fallback Plan” waiver request (Kaiser Family Foundation 2021). The state’s waiver proposal initially incorporated a work requirement for newly eligible adult enrollees, but federal courts blocked the implementation of work requirements in 2020 as an “arbitrary and capricious” action by the secretary of Health and Human Services (Schneider 2020).

Support for Medicaid expansion in Utah displayed a wide partisan divide. While 94 percent of Democrats and 71 percent of independents supported the expansion, 43 percent of Republicans opposed it according to one public survey (Lockhart 2018). Utah’s Medicaid expansion underscores the role of state officials in coverage decisions, as legislators and the governor both continued to harbor concerns about the fiscal implications of expansion.

Texas

Texas is a solid red state. Since George W. Bush won the governor’s office in 1995, Republicans have held the governorship in each successive election (Legislative Reference Library of Texas 2019a). Republicans have also maintained control of both houses of the state legislature since 2003 (Legislative Reference Library of Texas 2019a). Texas staunchly opposed the Medicaid expansion proposed by the ACA and became one of the original litigants in the National Federation of Independent Business v. Sebelius lawsuit filed in March 2010. Ironically, Texas took the lead in the fight against Medicaid expansion despite the fact that it had led the nation in the percentage of uninsured residents for more than a decade; in 2018, its uninsured rate was 19.6 percent, more than twice as high as the average for expansion states (Kaiser Family Foundation 2018).

For Texas Republicans, Medicaid expansion is a nonstarter because of the threat it could pose to their political reputation. Republican officeholders in Texas never approved of Obamacare and continued to challenge the law in court in the case of Texas v. United States—a legal challenge filed after Congress repealed the individual mandate penalty in December 2017. This case, which was filed in a federal district court in North Texas, was heard by the U.S. Supreme Court in November 2020. Advocates for Medicaid expansion in Texas, including hospitals and other health providers, face significant obstacles because Texas passed a bill that requires the state legislature to approve any future Medicaid expansion decisions (Norris 2019b). Both former and present Texas governors, Rick Perry (Republican 2000–2015) and Greg Abbott (Republican 2015–present), have said that the 10 percent share of Medicaid costs that Texas would have to cover in 2020 if they chose to expand would be too burdensome on the state budget (Norris 2019b).

Although Texas Democrats file legislation to expand Medicaid during each legislative session, their efforts consistently fail to gain traction in the Republican-dominated legislature (Waller 2018). As a result, every Dallas County property owner paid $535 on average to Parkland Health and Hospital System in 2018 to compensate it for providing $1 billion in uncompensated care to uninsured patients (Schutze 2019).

Not surprisingly, public opinion data reveals a stark partisan divide on Medicaid expansion within the state. In a poll conducted by the Commonwealth Foundation in 2013, 70 percent of voters agreed that Medicaid should not be expanded until “waste, fraud, and abuse” is cleaned up (Commonwealth Foundation 2013). In addition, 60 percent of voters and 84 percent of Republicans said the argument that “we can’t count on the federal government to keep its funding commitment” was convincing (Commonwealth Foundation 2013).

A 2018 poll conducted by the Kaiser Family Foundation found that 82 percent of Texas Democrats and 71 percent of independents supported Medicaid expansion. Republican opposition remained strong, however, with 59 percent of Republicans expressing a desire to keep the state’s current Medicaid program and reject expansion (Kaiser Family Foundation and Episcopal Health Foundation 2018). The same poll also found that nearly half (46 percent) of Texans believe expanding Medicaid to low-income Texans should be a top priority (Kaiser Family Foundation and Episcopal Health Foundation 2018).

Across the nation, about 16 million people gained coverage as a result of states expanding Medicaid under the ACA. An additional 5 million individuals could be insured if every state expanded eligibility to 133 percent of the FPL. In 2020, the federal government will pick up 90 percent of the cost of Medicaid, leaving participating states to foot the bill for the remaining 10 percent.

The health impacts of Medicaid expansion are well documented in the medical literature (Antonisse et al. 2018). For example, Benjamin Sommers and his coauthors compared the experience of states that expanded Medicaid (Arkansas and Kentucky) with states that refused to expand eligibility (Texas). In states that expanded Medicaid, more individuals reported having a personal physician, fewer individuals skipped taking medications because of cost concerns, and fewer individuals relied on hospital emergency rooms for primary care (Sommers et al. 2016). Proponents of Medicaid expansion also point out that expanding insurance coverage more than doubled the use of preventative services such as mammography and annual physicals (Sommers et al. 2016). In addition, states that expanded Medicaid eligibility also reported lower age-adjusted cardiovascular mortality rates among residents aged 45 to 64 years after expansion compared to nonexpansion states (Khatana, Bhatla and Nathan 2019).

Democrats on Medicaid Expansion

Democrats contend that Medicaid expansion offered states a win-win proposition. Democrats note that the initial cost of expansion would be fully financed by the federal government. Furthermore, since the funding formula was much more generous than for individuals who qualified under “traditional” Medicaid, Democrats felt that most, if not all, states would embrace the opportunity to expand eligibility. After the Supreme Court’s decision in the case of National Federation of Independent Business v. Sebelius, House Speaker Nancy Pelosi (D-CA) declared, “Once this bill is rolling and people experience benefits of it, it’s very hard for a state to say [no]” (Khimm 2012). Kentucky’s Gov. Steve Beshear echoed this sentiment: “Not only can states afford to expand Medicaid, but they also really can’t afford not to do it” (Beshear 2015). The reality, as Democrats soon discovered, was far different; a majority of Republican-led states rejected the financial carrot offered by the Obama administration and refused to expand Medicaid eligibility in 2014.

Democrats argued that increased access to health insurance paid substantial dividends for hospitals and other health providers. Speaking on behalf of Medicaid expansion in 2019, Gov. Laura Kelly argued, “It’s long past time to expand Medicaid so that more Kansans have access to affordable healthcare, our rural hospitals can stay open, and the tax dollars we send to Washington can come back home to Kansas to help our families. This bill meets the unique needs of Kansas patients, hospitals, providers” (Shorman 2019). Medicaid funds provided a vital infusion for cash-strapped hospitals serving vulnerable populations. As Gov. Tom Wolf Pennsylvania noted, “We’ve been able to keep hospitals that are and were on the financial edge open because now they’re getting reimbursed for treatments that they weren’t getting reimbursed for before” (Wolf 2017). Before Medicaid expansion, hospitals treated a higher proportion of uninsured patients, many of whom delayed seeking care because of financial concerns.

Democratic legislators thus repeatedly emphasized the benefits of expansion for health providers. Rep. Peter Schweyer (PA) noted that Medicaid expansion “saved hundreds of jobs in downtown Allentown by increasing the number of patients actually seeing the doctor and by reducing uncompensated care which in turn strengthened the bottom line of our hospitals and clinics” (Wolf 2018). By providing more patients with comprehensive insurance coverage, Medicaid expansion offered hospitals two concrete benefits. On the one hand, hospitals needed to provide less uncompensated care to indigent patients. On the other, hospitals saw the demand for their services increase, as formerly uninsured patients were able to access care outside of emergency settings for the first time.

Democratic governors touted the benefits of expanding Medicaid eligibility. As Gov. Jay Inslee of Washington declared, “It is absolutely nuts not to accept free money to help this effort when people need health care” (Miller 2018. Conversely, Democrats in states that refused to expand Medicaid displayed growing frustration over time, for their states left millions—if not billions—of dollars on the table. One Democratic state senator in Mississippi complained, “As a result of us not taking advantage of the Affordable Care Act we lost about $9 billion that could have benefited so many Mississippians. And when I say Mississippians, I’m not talking about just those people who are the recipients of Medicaid. I’m talking about those health care providers, those doctors, those nurses, those community hospitals that are closing” (Campbell 2018).

In addition, Democrats noted that Medicaid expansion provided a lifeline for struggling rural hospitals. In fact, the rate of hospital closures for rural hospitals in nonexpansion states is six times greater than in expansion states (Bullock 2019). As Gov. Laura Kelly declared, “It’s long past time to expand Medicaid so that more Kansans have access to affordable healthcare, our rural hospitals can stay open, and the tax dollars we send to Washington can come back home to Kansas to help our families” (Shorman, 2019).

Democrats also touted Medicaid expansion as a way to increase the use of primary care and preventive services and improve health outcomes. States that expanded Medicaid reported reduced infant mortality, increases in cancer diagnosis, and better adherence to prescription medications for treating opioid disorders (Antonisse et al. 2018. Furthermore, individuals with Medicaid coverage used hospital emergency departments at the same rate as people with private insurance (Perkins and McDonald 2017). Medicaid expansion also took on renewed importance in light of the opioid epidemic. In Pennsylvania, Gov. Tom Wolf noted, “We were able to provide access to critical drug and alcohol treatment to 124,170 newly eligible Pennsylvanians, which is helping to battle the opioid and heroin public health crisis” (Wolf 2017).

Finally, Democrats believe that Medicaid expansion moves millions of working families from the margins into the mainstream of American health care. Gov. Mike Beebe of Arkansas argued in 2012 that Medicaid expansion is “good for our people because it’s helping folks that don’t have insurance now that are working their tails off. They’re not sitting on a couch somewhere asking for something” (Brantley 2012). In 2014, President Barack Obama declared, “Because of [the ACA], millions of our fellow citizens know the economic security of health insurance who didn’t just a few years ago—and that’s something to be proud of” (Obama 2014). For President Obama, increased access to health insurance meant better health care—and better health—for millions of Americans. He argued, “That’s what the Affordable Care Act, or Obamacare, is all about—making sure that all of us, and all our fellow citizens, can count on the security of health care when we get sick; that the work and dignity of every person is acknowledged and affirmed” (Obama 2014).

Republicans on Medicaid Expansion

Some Republicans, including Gov. Terry Branstad (Iowa), Gov. John Kasich (Ohio), Gov. Brian Sandoval (Nevada), and Gov. Rick Snyder (Michigan), embraced ACA-sponsored Medicaid expansion as a means of leveraging additional federal funding to address their states’ health care needs. As Gov. Kasich argued, “If other people don’t want to take the money, that’s up to them, but I got money I can bring home to Ohio. It’s my money. There’s no money in Washington. It’s my money. It’s the money of the people who live in my state” (Montanaro 2015). Two-thirds of the nation’s Republican governors, however, opposed Medicaid expansion, arguing that it is unaffordable in the long run and will place a growing burden on state budgets. Texas’s Gov. Greg Abbott captured the sentiments of a majority of his fellow Republican governors in 2019. He declared that he was opposed to expanding Medicaid “because the eventual 10 percent of the cost that the state would pay by 2020 would be too much for the budget” (Norris 2019b). In Louisiana, a conservative think tank called the Pelican Institute argued that “Washington is spending billions annually funding Medicaid for people with prior health coverage” (Jacobs 2019). A 2019 study by the National Bureau of Economic Research (NBER) of health insurance changes in nine states that expanded Medicaid found that 800,000 individuals obtained Medicaid coverage even though they did not meet the income criteria for enrollment. As a result, conservative health policy scholars argued that “ObamaCare has turned out to be a giant welfare program, with millions of working- and middle-class Americans improperly receiving Medicaid” (Blase and Yelowitz 2019).

Republican legislators echoed these concerns. As Utah state senator Dan Hemmert warned in 2018, “Obamacare Medicaid expansion includes no cost or enrollment circuit breakers, and once we are in, we will never get out. The payment is undetermined and ‘term of the loan’ is indefinite. Our decision will determine our future ability to fund vital state needs such as education, transportation and public safety” (Hemmert 2018). Hemmert challenged supporters of Utah’s Medicaid expansion ballot initiative in 2018, noting that “Medicaid currently absorbs 18.7 percent of Utah’s General Fund budget. How much more can we afford without more tax hikes or major cuts in services? That is happening in other states. So what are we willing to cut, or which taxes are we willing to raise, to pay for it?” Medicaid expansion, in this view, presents policy makers with a choice. As states must balance their budgets, legislators cannot spend more on Medicaid without either raising taxes or cutting other important programs. In 2013, Sen. Ted Cruz (R-TX) told Texas voters, “If you want state funds to provide for our prisons and law enforcement to incarcerate violent criminals and keep them off the streets, you should be glad we’re not signing up for this Medicaid expansion, because every state that does so is going to be regretting it mightily because the pressure is going to crowd out just about every other priority in the budget” (Johnson 2013).

Republicans contend that expanding Medicaid will inevitably push state budgets into the red. Republican legislators in Kansas worried that “the feds may pull the rug out from under them and argue the state would face a heavy burden if Washington stops funding the expansion, as has happened with other government programs” (Patton 2019). Many Republicans cite this alleged uncertainty about future costs as a major deterrent to adopting Medicaid expansion. In Utah, Sen. Dan Hemmert (2018) argued that “in every expansion state, enrollment and cost estimates have been way off; reality has sometimes doubled projections, thus doubling the costs.” In this context, Republicans see Medicaid expansion as a fiscally risky proposition.

Since the end of the Great Recession, Medicaid’s share of state budgets has continued to grow—an unexpected development in an economic recovery (Scott 2019). Republican opponents emphasize that if federal policy makers ever decide to reduce or eliminate enhanced reimbursement for newly eligible individuals, states will be responsible for millions (if not billions) of dollars they do not have. Republican leaders in the Kansas Senate maintained “the state can’t afford to take on the costs of expanding Medicaid, despite the promise from Washington that the federal government will pick up 90 percent of the tab” (Greenblat 2019). Gov. Greg Abbott of Texas claimed “that he is opposed to expanding Medicaid because the eventual 10 percent of the cost that the state would pay by 2020 would be too much for the budget” (Norris 2019b). In Utah, Sen. Dan Hemmert warned that the state’s share of Medicaid expenditures would increase steadily over time. “In 2000,” Hemmert noted, “Utah spent $774 million on Medicaid; $127 million of that was Utah’s share, or 11.8 percent of Utah’s budget. In 2016, the most recent year for which we have complete data, Utah’s total Medicaid expenditure was $2.5 billion, a whopping 229 percent increase in Medicaid alone. Utah’s share increased to $893 million, a 603 percent increase since 2000. And that was without Medicaid expansion under Obamacare” (Hemmert 2018).

In addition to voicing fiscal concerns about Medicaid expansion, Republicans worry that increasing the number of publicly insured individuals encourages dependency on government. Republicans believe that many Medicaid beneficiaries can, and should, obtain private insurance rather than relying on public coverage. As Arthur Brooks noted in the Conservative Heart, “We have seen how the number of Americans on federal nutritional assistance (‘food stamps’) has skyrocketed in recent years. Some look at those figures and see great success. They say, ‘Hey, look! We helped all these people! Isn’t that fantastic?’ But conservatives in touch with their hearts will reply with incredulity: ‘We have sixty-some percent more people on food stamps five years after the end of the recession than we had at the beginning? That isn’t success. It is failure’” (Brooks 2016).

Conservative critics of the ACA also often cite concerns about Medicaid “crowding out” private coverage. Given the choice between subsidized (or free) public insurance and private coverage, many Republicans argue that individuals will cancel their existing private policies. In this view, crowding out not only increases the cost of Medicaid but also promotes dependency. As the Pelican Institute noted, “Thousands of Louisiana residents dropped their private coverage to enroll in Medicaid under the expansion.” As a result, “the number of people covered by private health insurance declined by tens of thousands, even as Medicaid enrollment skyrocketed by more than 141,000” (Jacobs 2019).

Republicans draw a distinction between deserving and undeserving beneficiaries of public funds. In many Republican-controlled states, winning support for Medicaid expansion hinges on convincing legislators and voters that recipients are “deserving.” Arkansas gained national attention for instituting work requirements for newly eligible Medicaid beneficiaries; such requirements address concerns that expansion promotes dependency. Gov. Asa Hutchinson of Arkansas asserted, “We are simply saying if you are able-bodied and able to work, and you don’t have dependent children at home you ought to either be working or you ought to be in school or you ought to be volunteering or contributing” (Froelich 2019). Sen. Orrin Hatch (R-UT) worried that Medicaid expansion could change individuals’ relationship with government. “The public,” Hatch argued, “wants every dime they can be given. . . . Let’s face it, once you get them on the dole, they’ll take every dime they can. We’ve got to find some way of getting things under control or this country and your future is going to be gone” (May 2017).

Finally, Republicans argue that Medicaid expansion reinforces the existing two-tiered health care system. As Medicaid programs often offer individuals narrow provider networks and lower reimbursement for participating providers, Republicans describe Medicaid as “second-rate” health care coverage. On April 1, 2013, Gov. Rick Perry made it clear that Texas would not expand Medicaid eligibility. Perry quipped, “The first day of April. Seems to me an appropriate April Fool’s Day—makes it perfect to discuss something as foolish as Medicaid expansion and to remind everyone that Texas will not be held hostage by the Obama administration’s attempt to force us into this fool’s errand of adding more than a million Texans to a broken system” (Goodwyn 2015). For former House Speaker Paul Ryan (R-WI), the issue was simple: “What good is your coverage if you can’t get a doctor?” (Kodjak 2017). Even if patients can find a participating provider, conservative critics argued that waiting for appointments can take months. “Expanding Medicaid, as prescribed in Obamacare, will crowd out the most vulnerable in our state who are already using Medicaid while pushing tens of thousands off of their private insurance onto taxpayer-funded government-run healthcare” (Marso and Shorman 2019).

Robert B. Hackey and Anne Capozzoli

Further Reading

Advisory Board. 2020. “Where the States Stand on Medicaid Expansion.” October 8. Accessed March 9, 2021. https://www.advisory.com/daily-briefing/resources/primers/medicaidmap.

Antonisse, Larisa, Rachel Garfield, Robin Rudowitz, and Samantha Artiga. 2018. “The Effects of Medicaid Expansion under the ACA: Updated Findings from a Literature Review.” Kaiser Family Foundation, March. Accessed October 30, 2020. http://files.kff.org/attachment/Issue-Brief-The-Effects-of-Medicaid-Expansion-Under-the-ACA-Updated-Findings-from-a-Literature-Review.

Armour, Stephanie. 2018. “Medicaid Expansion Gains Popularity in Red States.” Wall Street Journal, June 14. Accessed October 30, 2020. https://www.wsj.com/articles/medicaid-expansion-gains-popularity-in-red-states-1528974001.

Barth, Jay. 2018. “Medicaid Favor.” Arkansas Times, April 26. Accessed October 30, 2020. https://arktimes.com/columns/jay-barth/2018/04/26/medicaid-favor.

Beland, Daniel, Philip Rocco, and Alex Waddan. 2016. ObamaCare Wars: Federalism, Politics and the Affordable Care Act. Lawrence: University Press of Kansas.

Beshear, Steve. 2015. “Medicaid Expansion: Kentucky Governor Explains His State’s Success.” Richmond Times-Dispatch, August 17. Accessed June 26, 2019. https://www.richmond.com/opinion/their-opinion/guest-columnists/medicaid-expansion-kentucky-governor-explains-his-state-s-success/article_23612d66-b0f8-5956-92fe-7b895c630e58.html.

Blase, Brian, and Aaron Yelowitz. 2019. “ObamaCare’s Medicaid Deception.” Wall Street Journal, August 15. Accessed October 30, 2020. https://www.wsj.com/articles/obamacares-medicaid-deception-11565822360.

Brantley, Max. 2012. “It’s Official: Gov. Beebe Supports Medicaid Expansion.” Arkansas Times, September 11. Accessed June 25, 2019. https://arktimes.com/arkansas-blog/2012/09/11/its-official-gov-beebe-supports-medicaid-expansion.

Brock, Roby. 2018. “Poll: 2nd District Democrats Show Strong Support for Arkansas Works, Gun Regulation.” Talk Business & Politics, May 10. Accessed October 30, 2020. https://talkbusiness.net/2018/05/poll-2nd-district-democrats-show-strong-support-for-arkansas-works-gun-regulation/.

Brooks, Arthur. 2016. The Conservative Heart. New York: Harper Collins/Broadside Books.

Bullock, Steve. 2019. “Governor Steve Bullock’s 2019 State of the State Address.” State of Montana Newsroom, January 31. Accessed March 9, 2021. https://news.mt.gov/governor-steve-bullocks-2019-state-of-the-state-address.

California Health Care Foundation. 2019. California Health Care Almanac: Medi-Cal Facts and Figures: Crucial Coverage for Low-Income Californians. Oakland: California Health Care Foundation. Accessed February 14, 2021. https://www.chcf.org/wp-content/uploads/2019/02/MediCalFactsFiguresAlmanac2019.pdf.

Campbell, Larrison. 2018. “Democrats Futilely Push for Medicaid Expansion in Tech Bill.” Mississippi Today, February 7. Accessed February 14, 2021. https://mississippitoday.org/2018/02/06/democrats-futilely-push-medicaid-expansion-tech-bill/.

City Wire. 2013. “Beebe Defends Arkansas’ Medicaid Expansion.” Talkbusiness.com, June 26. Accessed June 25, 2019. https://talkbusiness.net/2013/06/beebe-defends-arkansas-medicaid-expansion/.

Commonwealth Foundation. 2013. “Public Opinion of Medicaid Expansion.” Accessed October 30, 2020. https://www.commonwealthfoundation.org/docLib/20130812_PublicOpinionofExpansion.pdf.

Corallo, Bradley, and Robin Rudowitz. 2020. “Analysis of Recent National Trends in Medicaid and CHIP Enrollment.” Kaiser Family Foundation, October 15. Accessed October 30, 2020. https://www.kff.org/coronavirus-covid-19/issue-brief/analysis-of-recent-national-trends-in-medicaid-and-chip-enrollment/.

Federal Register. Department of Health and Human Services. 2018. “Federal Financial Participation in State Assistance Expenditures; Federal Matching Shares for Medicaid, the Children’s Health Insurance Program, and Aid to Needy Aged, Blind, or Disabled Persons for October 1, 2019 through September 30, 2020.” Vol. 83. No. 229: 61159. (November 28, 2018). Accessed March 9, 2021. https://www.govinfo.gov/content/pkg/FR-2018-11-28/pdf/2018-25944.pdf.

Froelich, Jacqueline. 2019. “In Arkansas, Thousands of People Have Lost Medicaid Coverage over New Work Rule.” NPR, February 18. Accessed June 25, 2019. https://www.npr.org/sections/health-shots/2019/02/18/694504586/in-arkansas-thousands-of-people-have-lost-medicaid-coverage-over-new-work-rule.

Goodwyn, Wade. 2015. “Texas Politicians and Businesses Feud over Medicaid Expansion.” NPR, May 29. Accessed June 25, 2019. https://www.npr.org/sections/health-shots/2015/05/29/410520561/texas-politicians-and-businesses-feud-over-medicaid-expansion.

Hemmert, Dan. 2018. “Proposition 3 Is Not Right for Utah.” Deseret News, September 22. Accessed February 14, 2021. https://www.deseretnews.com/article/900032994/guest-opinion-proposition-3-is-not-right-for-utah.html.

Jacobs, Chris. 2019. “Medicaid Expansion Has Louisianans Dropping Plans.” Wall Street Journal, June 8–9: A13.

Johnson, Luke. 2013. “Ted Cruz: Medicaid Expansion Will Worsen Health Care for the Poor.” HuffPost, April 2. Accessed June 25, 2019. https://www.huffpost.com/entry/ted-cruz-medicaid_n_2998105.

Kaiser Family Foundation. 2018. “Key Facts about the Uninsured Population.” Accessed July 3, 2019. https://www.kff.org/uninsured/fact-sheet/key-facts-about-the-uninsured-population/.

Kaiser Family Foundation. 2019a. “Analysis of Recent Declines in Medicaid and CHIP Enrollment.” Accessed June 18, 2019. https://www.kff.org/medicaid/fact-sheet/analysis-of-recent-declines-in-medicaid-and-chip-enrollment/.

Kaiser Family Foundation. 2019b. “Status of State Action on the Medicaid Expansion Decision.” https://www.kff.org/health-reform/state-indicator/state-activity-around-expanding-medicaid-under-the-affordable-care-act/.

Kaiser Family Foundation. 2021. “Status of State Medicaid Expansion Decisions.” March 8. Accessed March 9, 2021. https://www.kff.org/medicaid/issue-brief/status-of-state-medicaid-expansion-decisions-interactive-map/.

Kaiser Family Foundation and Episcopal Health Foundation. 2018. “Poll: Texans’ Top State Health Priorities Include Lowering Out-of-Pocket Costs and Reducing Maternal Mortality.” https://www.kff.org/health-reform/press-release/poll-texans-health-priorities-costs-maternal-mortality-medicaid/.

Kasler, Karen. 2018. “Ohio Gov. Kasich Stumps Again in Support of Medicaid Expansion.” NPR, August 21. Accessed October 30, 2020. https://www.npr.org/sections/health-shots/2018/08/21/640636316/ohio-gov-kasich-stumps-again-in-support-of-medicaid-expansion.

Khatana, Sameed, Angali Bhatla, and Ashwin Nathan. 2019. “Association of Medicaid Expansion with Cardiovascular Mortality.” JAMA Cardiology, June 5. Accessed June 25, 2019. https://jamanetwork.com/journals/jamacardiology/fullarticle/2734704.

Khimm, Suzy. 2012. “Pelosi: No, Governors Won’t Opt Out of the Medicaid Expansion.” Washington Post, June 28. Accessed July 2, 2019. https://www.washingtonpost.com/news/wonk/wp/2012/06/28/pelosi-no-governors-wont-opt-out-of-the-medicaid-expansion/.

Kodjak, Alison. 2017. “Survey Says: Medicaid Recipients Really Like Their Coverage and Care.” NPR, July 10. Accessed October 30, 2020. https://www.npr.org/sections/health-shots/2017/07/10/536448362/survey-says-medicaid-recipients-like-their-coverage-and-care.

Legislative Reference Library of Texas. 2019a. “Governors of Texas 1846 to the Present.” Accessed June 23, 2019. https://lrl.texas.gov/legeLeaders/governors/govBrowse.cfm.

Legislative Reference Library of Texas. 2019b. “Party Affiliation on the First Day of the Legislative Session.” Accessed June 23, 2019. https://lrl.texas.gov/legeLeaders/members/partyList.cfm.

Lockhart, Ben. 2018. “Strong Majority of Utah Voters Favor Medicaid Expansion Ballot Measure, New Poll Says.” Deseret News, June 18. Accessed October 30, 2020. https://www.deseretnews.com/article/900022085/strong-majority-of-utah-voters-favor-medicaid-expansion-ballot-measure-new-poll-says.html.

Luthra, Shefali. 2017. “Everything You Need to Know about Block Grants—The Heart of GOP’s Medicaid Plans.” Kaiser Health News, January 24. Accessed October 30, 2020. https://khn.org/news/block-grants-medicaid-faq/.

Mariner, Wendy, Leonard Glantz, and George Annas. 2012. “Reframing Federalism—The Affordable Care Act (and Broccoli) in the Supreme Court.” New England Journal of Medicine 367, no. 12: 1154–1158. Accessed October 30, 2020. https://www.nejm.org/doi/full/10.1056/NEJMhle1208437.

Marso, Andy, and Jonathan Shorman. 2019. “JoCo Senator’s ‘pass’ Vote Was Key as Kansas Medicaid Expansion Attempt Fails.” Kansas City Star, May 1. Accessed March 10, 2021. https://www.kansascity.com/news/politics-government/article229895904.html.

May, Charlie. 2017. “Orrin Hatch Makes Clear the Conservative Case against Obamacare: Once the Public ‘Is on the Dole, They’ll Take Every Dime They Can.’” Salon, May 10. Accessed June 25, 2019. https://www.salon.com/2017/05/09/orrin-hatch-makes-clear-the-conservative-case-against-obamacare-once-the-public-is-on-the-dole-theyll-take-every-dime-they-can/.

McDonough, John. 2011. Inside National Health Care Reform. Berkeley: Milbank/University of California Press.

Medicaid and CHIP Payment and Access Commission (MACPAC). 2019a. “Medicaid Enrollment Changes Following the ACA.” Accessed June 25, 2019. https://www.macpac.gov/subtopic/medicaid-enrollment-changes-following-the-aca/.

Medicaid and CHIP Payment and Access Commission (MACPAC). 2019b. “Medicaid’s Share of State Budgets.” Accessed June 21, 2019. https://www.macpac.gov/subtopic/medicaids-share-of-state-budgets/.

Miller, Kevin. 2018. “LePage Says He’ll Go to Jail before He Lets Maine Expand Medicaid without Funding.” Portland Press-Herald, July 18. Accessed October 30, 2020. https://www.pressherald.com/2018/07/12/paul-lepage-says-hed-go-to-jail-before-he-expands-medicaid/.

Montanaro, Domenico. 2015. “Ohio Republican Gov. Kasich on Expanding Medicaid: ‘It’s My Money.’” NPR, May 1. Accessed October 30, 2020. https://www.npr.org/sections/itsallpolitics/2015/05/01/403610372/ohio-republican-gov-kasich-on-expanding-medicaid-its-my-money.

National Conference of State Legislatures 1999. “State Balanced Budget Requirements.” Accessed June 21, 2019. http://www.ncsl.org/research/fiscal-policy/state-balanced-budget-requirements.aspx.

National Federation of Independent Business v. Sebelius. 2012. 567 U.S. 519. https://supreme.justia.com/cases/federal/us/567/519/#tab-opinion-1970522.

Norris, Louise. 2018. “California and the ACA’s Medicaid Expansion: Eligibility, Enrollment and Benefits.” Healthinsurance.org, November 29. Accessed July 2, 2019. https://www.healthinsurance.org/california-medicaid/.

Norris, Louise. 2019a. Arkansas and the ACA’s Medicaid Expansion: Eligibility, Enrollment and Benefits.” Healthinsurance.org, May 7. Accessed July 2, 2019. https://www.healthinsurance.org/arkansas-medicaid/.

Norris, Louise. 2019b. Texas and the ACA’s Medicaid Expansion: Eligibility, Enrollment and Benefits.” Healthinsurance.org, January 10. Accessed July 2, 2019. https://www.healthinsurance.org/texas-medicaid/.

Obama, Barack. 2014. “Remarks by the President on the Affordable Care Act.” April 1. Accessed July 2, 2019. https://obamawhitehouse.archives.gov/the-press-office/2014/04/01/remarks-president-affordable-care-act.

Obama, Barack. 2016. “Remarks by the President on the Affordable Care Act.” October 20. Accessed July 2, 2019. https://obamawhitehouse.archives.gov/the-press-office/2016/10/20/remarks-president-affordable-care-act.

Patton, Zach. 2019. “The Governor, House and Most Senators in Kansas Want to Expand Medicaid. So Why Did It Just Fail?” Governing, May 1. Accessed October 30, 2020. https://www.governing.com/topics/health-human-services/gov-kansas-medicaid-expansion-vote-fails.html.

Perkins, Jane, and Ian McDonald. 2017. “50 Reasons Medicaid Expansion Is Good for Your State.” National Health Law Program, January 31. Accessed March 9, 2021. https://9kqpw4dcaw91s37kozm5jx17-wpengine.netdna-ssl.com/wp-content/uploads/2017/01/Why-Medicaid-Expansion-is-Good-for-States.pdf.

Pradhan, Rachana. 2019. “Utah Officials Moved Fast to Shrink Voter-Approved Medicaid Expansion; Documents Show.” Politico, February 22. Accessed October 30, 2020. https://www.politico.com/story/2019/02/22/utah-medicaid-expansion-trump-administration-1202200.

Pradhan, Rachana, and Susannah Luthi. 2020. “Appeals Court Rejects Trump-Approved Medicaid Work Requirements.” Politico, February 14. Accessed May 18, 2020. https://www.politico.com/news/2020/02/14/appeals-court-rejects-trump-approved-medicaid-work-requirements-115221.

Schneider, Andy. 2020. “Medicaid Work Requirements: News from the Litigation Front.” Georgetown University Health Policy Institute Center for Children and Families, May 27. Accessed March 9, 2021. https://ccf.georgetown.edu/2020/05/27/medicaid-work-requirements-news-from-the-litigation-front/.

Schutze, Jim. 2019. “In Mayoral, City Council Runoff Election, Morning News Goes Full Cold War.” Dallas Observer, June 3. Accessed October 30, 2020. https://www.dallasobserver.com/news/morning-news-reverts-to-cold-war-name-baiting-in-runoff-11675904.

Scott, Dylan. 2019. “Can Medicaid Handle Another Recession?” Vox, June 3. Accessed July 3, 2019. https://www.vox.com/policy-and-politics/2019/6/3/18650609/health-care-medicaid-expansion-recession.

Shorman, Jonathan. 2019. “Gov. Laura Kelly Sends Medicaid Expansion Plan to Lawmakers. It Faces GOP Opposition.” Wichita Eagle, January 29. Accessed October 30, 2020. https://www.kansas.com/news/politics-government/article225228705.html.

Shorman, Jonathan, and Chance Swaim. 2019. “Medicaid Expansion Supporters Block Kansas Budget to Pressure Republican Leaders.” Kansas City Star, May 3. Accessed October 30, 2020. https://www.kansascity.com/news/politics-government/article229984989.html.

Sommers, Benjamin D., Robert Blendon, E. John Orav, and Arnold Epstein. 2016. “Changes in Utilization and Health among Low-Income Adults after Medicaid Expansion or Expanded Private Insurance.” JAMA Internal Medicine 176 (October): 1501–1509. Accessed October 30, 2020. https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2542420.

Thompson, Frank J. 1998. Medicaid and Devolution. Washington, DC: Brookings.

Waller, Allyson. 2018. “Texas Still Hasn’t Expanded Medicaid. That’s Leaving a Gap in Coverage for Hundreds of Thousands.” Texas Tribune, December 17. Accessed October 30, 2020. https://www.texastribune.org/2018/12/17/what-medicaid-coverage-gap-means-texans-without-health-insurance/.

Weixel, Nathaniel. 2018. “Romney Opposes Utah’s Medicaid Expansion Ballot Measure.” The Hill, September 25. Accessed October 30, 2020. https://thehill.com/policy/healthcare/408319-romney-opposes-utahs-medicaid-expansion-ballot-measure.

Wolf, Tom. 2017. “Over 700,000 Enrolled in Gov. Wolf’s Medicaid Expansion.” February 2. Accessed July 3, 2019. https://www.governor.pa.gov/over-700000-additional-pennsylvanians-enrolled-in-governor-wolfs-medicaid-expansion-plan/.

Wolf, Tom. 2018. “Governor Wolf: Medicaid Expansion Has Helped Local Economies, Hospitals.” April 27. Accessed July 3, 2019. https://www.governor.pa.gov/newsroom/governor-wolf-medicaid-expansion-helped-local-economies-hospitals/.

Wood, Benjamin. 2019a. “Prop 3 Was More Popular with Utah Voters Than 9 of the Republican Lawmakers Who Voted to Repeal and Replace It.” Salt Lake Tribune, Accessed February 19, 2021. https://www.sltrib.com/news/politics/2019/02/20/prop-was-more-popular/.

Wood, Benjamin. 2019b. “Vote Analysis Says Utah’s Prop 3 Expanding Medicaid Not Only Passed Statewide, but in Most Legislative Districts.” Salt Lake Tribune, January 25. Accessed February 19, 2021. https://www.sltrib.com/news/politics/2019/01/25/vote-analysis-says-utahs/.


Medicaid Work Requirements


At a Glance

Medicaid is the nation’s major public health insurance program for low-income and disabled individuals. Established in 1965, Medicaid is now the nation’s largest insurer, providing coverage for more than 27 million nondisabled adults in 2020. Beginning in 2018, 16 states sought waivers to establish work requirements for nondisabled adults insured by Medicaid. This flurry of activity reflected new guidance from the Trump administration that encouraged states to explore the option of instituting “work and community engagement” requirements as a condition of program participation. However, the new work requirement applied only to “able-bodied” adults and included exemptions for the elderly, children, pregnant women, and the disabled. Proponents argued the new requirements would improve enrollees’ health and well-being by helping “individuals and families rise out of poverty and attain independence . . . in furtherance of Medicaid program objectives” (Sarlin 2018). As of December 2019, the Trump administration had approved 10 state waiver applications to establish work requirements for Medicaid beneficiaries (Campo-Flores 2019). Arkansas was the first state to implement work requirements in 2018.

Opponents of the new work requirements mounted legal challenges in federal court; in 2019, District Court Judge James Boasberg set aside the Trump administration’s approved waivers in Arkansas, Kentucky, and New Hampshire. In February 2020, a federal appellate court unanimously rejected the Trump administration’s appeal (Pradhan and Luthi 2020). As a result, the future of work requirements for Medicaid remains uncertain. In addition, two states that received approval to institute work requirements, Maine and Kentucky, ended their participation after electing Democratic governors. Utah, which implemented its community engagement program for Medicaid beneficiaries in January 2020, suspended its work and reporting requirements in April 2020 in response to the COVID-19 pandemic (Utah Department of Health 2020).

Democrats favor expanding, not restricting, access to Medicaid coverage. Thus, they regard work requirements as unlawful and punitive because they undermine Medicaid’s principal policy objective of increasing access to health care. For Democrats, increased Medicaid enrollment provides tangible proof of the program’s success in reaching its target population. In this view, expanding Medicaid enrollment supports work by improving individuals’ access to preventative services and primary care. Healthier beneficiaries, in short, will be more productive and better able to support themselves. Democrats frequently attack work requirements as thinly veiled efforts to reduce the number of individuals eligible for Medicaid.

Republicans stress the importance of earned success—or dignity through hard work. Republicans contend that generous eligibility for Medicaid undermines individuals’ work ethic and fosters dependency, not self-sufficiency. In this view, the success of social welfare programs is not measured by how many people enroll in public programs but rather by how few people actually need government assistance. Thus, Republicans regard rising Medicaid enrollment as evidence of steadily worsening policy problem, not a policy success. Republicans believe that work requirements will cut costs, encourage self-sufficiency, and foster a sense of dignity among beneficiaries. Finally, Republicans argue state Medicaid programs should reflect local preferences and circumstances.




Democratic Lawmakers Oppose “Unlawful” Medicaid Work Requirements

In February 2018, more than 170 Democratic members of Congress wrote to Secretary of Health and Human Services (HHS) Alex Azar, expressing their opposition to the Trump administration’s support for work requirements for able-bodied adults eligible for Medicaid.


Waivers with ideologically driven policies such as work requirements, mandatory drug testing, lock-out periods, coverage time limits, onerous premiums, and cost-sharing not only undermine, but exceed the statutory authority provided to the Secretary under Section 1115 and contravene longstanding Congressional intent. Far from promoting health, these types of policies will make it difficult for families struggling to make ends meet to access the care they need and are entitled to under Title XIX. Ultimately, this leads to poorer health for individuals and difficulty in maintaining successful employment, costing the system more in the long run and negatively impacting the overall health of our communities. That is why past Democratic and Republican Administrations have resoundingly rejected these types of waiver requests on the basis that such provisions would not further the program’s statutory purposes of promoting health coverage and access. . . .

Such actions to tie health coverage to work are motivated purely on the basis of ideology and mistaken assumptions about what Medicaid is and who it covers. Medicaid is a part of the lives of more than 70 million elderly, low-income, disabled adults and children that depend on the program to help provide them piece of mind and financial security to move their families out of poverty. The reality is that CMS’s recent actions ignore a fundamental truth: most of those who can work, are working, but may fall through the cracks and lose their coverage due to harsh and inflexible implementation of this ideologically-driven policy.
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According to Many Democrats . . .

•Requiring Medicaid beneficiaries to work is illegal and undermines Medicaid’s primary goal of promoting access to health insurance for low-income Americans.

•Medicaid supports work by helping individuals to be healthier and thus more productive. Increased enrollment is evidence that the program is providing health security to more Americans.

•Work requirements for Medicaid are punitive and stigmatizing.

•Work requirements for Medicaid threaten the health and financial well-being of vulnerable individuals. Many deserving individuals with medical needs will lose coverage because of a lack of information or complicated reporting requirements.

According to Many Republicans . . .

•The success of social programs such as Medicaid is best measured by how few individuals need assistance.

•Public programs such as Medicaid foster dependency and discourage work.

•Work requirements for Medicaid build character and promote personal responsibility.

•Medicaid costs are a growing burden on state budgets. States should have the flexibility to insist that recipients contribute to society in exchange for publicly funded health insurance benefits.
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Overview

Work requirements for public assistance programs have a long history in social policy. Some critics compare the Trump administration’s new policy to Elizabethan “poor laws” in 16th-century England, which drew a distinction between the “industrious” and “idle” poor. “While the deserving poor were to be aided, the idle poor were to be punished” (Chokshi and Katz 2018). In the late 20th century, American social welfare policy often incorporated work expectations as a condition for receiving public benefits. Congress approved work requirements for food assistance programs in the 1980s and subsequently instituted work requirements for housing assistance in the 1990s (Baughman 2018). During the 1992 presidential campaign, Bill Clinton promised to “end welfare as we know it” (Carcasson 2006). Four years later, he brokered a historic bipartisan compromise with Republicans in Congress to enact a sweeping overhaul of the nation’s welfare system. The Personal Responsibility and Work Opportunity Act (Pub. L. 104-193) transformed “the nation’s welfare system into one that requires work in exchange for time-limited assistance. The law contains strong work requirements, a performance bonus to reward states for moving welfare recipients into jobs . . . and supports for families moving from welfare to work” (U.S. Department of Health and Human Services 1996).

The new law ratified changes already underway at the state level in many parts of the country. In fact, by 1995, 40 states had implemented work requirements through state waivers (Baughman 2018). In short, linking work and welfare enjoyed widespread, bipartisan support among policy makers and the public in the late 1990s. Some Democrats, however, raised concerns that work requirements would “cut off” deserving individuals from needed benefits (Kilborn and Verhovek 1996). This fear proved unfounded, according to a Council of Economic Advisors report that found that the Clinton administration’s welfare reforms “reduced dependence and increased work for single mothers with children and they did so with little evidence of harm and some evidence of benefit to their children” (Haskins 2018).

Two decades later, Paul Ryan (R-WI), the chair of the House Budget Committee, developed a policy report entitled Expanding Opportunity in America. The report—which became a social policy manifesto for House Republicans in 2014—declared that “the welfare system creates a strong incentive to hover around or below the poverty line, unless you can hit a much higher rung on the income ladder in one short leap.” As a result, “instead of helping people look for work, many federal programs end up discouraging people from finding work” (Ryan 2014). To address this alleged flaw, Ryan proposed a broad series of reforms to the federal safety net, including Medicaid, which had expanded considerably after Democrats passed the Affordable Care Act (ACA), also known as Obamacare, in 2010 (Ryan 2014). Republicans in Congress—and many Republican governors and Republican-controlled legislatures—had staunchly opposed the expansion of Medicaid under the ACA. By embracing work requirements, Republican legislators and governors sought to reassure constituents that the long-term costs of Medicaid expansion could be managed and that they were determined to implement reforms to make sure the program did not undermine personal responsibility and individual initiative.

During the Obama administration federal officials in the U.S. Department of Health and Human Services (HHS) soundly rejected requests by states to impose work requirements on Medicaid beneficiaries. The administration’s Medicaid director, Vikki Wachino, declared in 2015, “Because Medicaid is a health coverage program, requiring employment may not be a condition of eligibility” (Wheaton 2015). Rep. Paul Westerman (R-AR) responded to the Obama administration’s stance by introducing the State Flexibility and Workforce Requirement Act of 2015 (H.R. 886) “to permit States to impose workforce requirements for individuals made eligible for medical assistance under the amendments made by the Affordable Care Act.” The bill was referred to committee, but no action was taken. Work requirements for Medicaid remained a political nonstarter through 2016. Administration officials remained fully committed to expanding, not limiting, access to Medicaid for all eligible individuals.

With the election of Donald Trump to the presidency in 2016, Medicaid work requirements gained traction at both the state and federal levels. Republicans controlled both houses of Congress and the presidency and soon introduced legislation to repeal and replace the ACA, the Obama administration’s signature domestic policy achievement. The first bill—the American Health Care Act (AHCA; H.R. 1628)—faced significant opposition from both conservative and moderate Republicans in the House of Representatives in the Spring of 2017. House Speaker Paul Ryan introduced a “manager’s amendment” in an effort to address a wide range of concerns raised by the Republican caucus. Notably, the amendment allowed states to impose a work requirement (modeled on the Transitional Aid to Needy Families (TANF) program) “on non-disabled, non-elderly, non-pregnant adults as a condition of Medicaid coverage” (Jost 2017). In addition to public- or private-sector employment, individuals could use education and job training programs, participation in community service programs, and providing childcare to individuals engaged in community service programs to fulfill the new requirements.

The AHCA passed the House by a slim margin (217–213) in May 2017, marking the first time Congress had endorsed work requirements for Medicaid. However, the legislation failed to pass the Senate. With no Democratic support for repealing the ACA, Republicans needed to maintain party unity, but unity proved elusive in both chambers. On the one hand, the conservative members of the House Freedom Caucus demanded dramatic cuts in Medicaid, which had been expanded under the ACA. For many Republican governors—such as Ohio’s John Kasich—Medicaid expansion offered a way to increase access to health insurance. GOP senators also faced intense pressure to preserve Medicaid expansion in their own states. In addition, the Senate favored a more moderate “skinny repeal” than the bill the House passed (Bacon 2017).

Drawing upon the House blueprint, Republican senators drafted a substitute bill to repeal and replace the ACA in June 2017. This revised bill—the Better Care Reconciliation Act (BCRA)—also incorporated a provision allowing states to introduce Medicaid work requirements. The Senate rejected the BCRA by a margin of 57–43 in July 2017. The last gasp for integrating Medicaid work requirements into a comprehensive repeal-and-replace bill was the Graham-Cassidy proposal in September 2017. Section 122 of the act authorized states to impose work requirements as a condition of eligibility (Cassidy 2017). Three Republican senators—Rand Paul (R-KY), John McCain (R-AZ), and Susan Collins (R-ME)—refused to support the bill; by a thin margin, the ACA survived.

With no path forward for work requirements through a comprehensive reform bill, Republicans in Congress decided to press ahead with a more incremental approach. In May 2017, Sen. John Kennedy (R-LA) introduced S. 1150, the Medicaid Reform and Personal Responsibility Act, to require all states to establish work requirements for able-bodied Medicaid beneficiaries. Kennedy argued, “We need a program that is not optional for the states. My governor[, John Bel Edwards (D),] doesn’t want to do it. I believe in more freedom, and he believes in more free stuff. I am not criticizing him; I am just describing him. This program should not be optional for governors” (Kennedy 2018).

Despite the failure of Republican efforts to repeal and replace the ACA, public opinion polls indicate that Medicaid work requirements are popular with the public. A June 2017 Kaiser Family Foundation poll found that 70 percent of the public supported “allowing states to impose work requirements for Medicaid.” Work requirements enjoyed strong bipartisan support, as 56 percent of Democrats and 82 percent of Republicans endorsed changes that allowed states “to require adults without disabilities to work in order to get health insurance through Medicaid” (Kirzinger et al. 2017).

The legislative impasse did not stifle the Trump administration’s interest in imposing work requirements. Instead, officials in the Centers for Medicare and Medicaid Services (CMS) embraced the administrative tools provided by Section 1115 of the Social Security Act to encourage state-level experimentation with work requirements for Medicaid. In January 2018, Brian Neale, the Trump administration’s Medicaid director, announced “a new policy designed to assist states in their efforts to improve Medicaid enrollee health and well-being through incentivizing work and community engagement among non-elderly, non-pregnant adult Medicaid beneficiaries who are eligible for Medicaid on a basis other than disability” (Neale 2018). Under this policy, individuals would be required to submit documentation of their participation in employment, job search activities, job training, or schooling for a minimum number of hours per week. The administration justified the new policy by touting the benefits of social determinants of health on individuals’ health and well-being. In his letter to state Medicaid directors, Neale noted that “targeting certain health determinants, including productive work and community engagement, may improve health outcomes. For example, higher earnings are positively correlated with longer lifespan. One comprehensive review of existing studies found strong evidence that unemployment is generally harmful to health” (Neale 2018).

The Trump administration acknowledged that the new policy was “a shift from prior agency policy regarding work and other community engagement as a condition of Medicaid eligibility or coverage, but it is anchored in historic CMS principles that emphasize work to promote health and well-being” (Neale 2018). In particular, the new policy encouraged states to apply for waivers that would align Medicaid requirements with existing Supplemental Nutritional Assistant Program (SNAP) or TANF work requirements; individuals who were already enrolled in or compliant with TANF or SNAP work requirements (as well as those exempt from such requirements) would be considered in compliance (Neale 2018).

Liberal think tanks such as the Center for Budget and Policy Priorities objected to the use of the Medicaid waiver process to impose work requirements: “Medicaid’s core mission is to provide comprehensive health coverage to low-income people so they can get needed health services. Section 1115 of the Social Security Act allows states to deviate from certain federal Medicaid requirements, but only when necessary to implement demonstration projects that promote Medicaid’s objectives” (Sarlin 2018). Since the new requirements placed limits on access to health care services for individuals who did not meet reporting requirements, critics argued that the Trump administration’s actions were inconsistent with past practice in previous Democratic and Republican administrations and ran counter to the Medicaid program’s statutory purpose of improving access to health care for low-income populations. In addition, critics of the new policy worried that many “able-bodied” adult Medicaid beneficiaries lived with one or more serious health conditions, including cognitive limitations and mobility issues that would make it difficult to obtain work (Schmidt and Hoffman 2018). Since a failure to comply with work requirements would result in the loss of health insurance, opponents argued that the new policy posed significant health risks for many Medicaid beneficiaries (Schmidt and Hoffman 2018).

Waivers had a strong appeal for governors and legislators in red states, though, because “work requirements are seen as a critical element in winning or maintaining support from conservative legislators for Medicaid expansion” (Wilson and Thompson 2018). Most states required enrollees to document 80 hours of work or community engagement each month to maintain eligibility, although New Hampshire required 100 hours per month for individuals up to age of 65. Some states (e.g., Arizona, Arkansas, and Wisconsin) exempted any individuals age 50 and over from the new requirements, but a majority of approved waivers extended participation to individuals up to age 60.

Arkansas was the first state to introduce new work and reporting requirements for Medicaid beneficiaries. More than two-thirds (67 percent) of Arkansas’s Medicaid enrollees were exempt from the new reporting and work requirements. Able-bodied individuals subject to reporting requirements must report their work and community engagement activities to the state monthly; failure to properly file a report for three months triggers a loss of Medicaid benefits. After the new policy went into effect on June 1, 2018, more than 18,000 Medicaid beneficiaries lost coverage due to noncompliance. Only 13 percent of individuals subject to reporting requirements had successfully reported 80 hours of qualifying activities (Rudowitz, Musumeci, and Hall 2019). For critics of the new policy, such a low level of compliance suggested that most beneficiaries remained unaware of the new requirements or their implications. However, state officials defended the implementation of the work requirements, noting that all recipients had received notice of the policy by mail, email, and telephone (Sanger-Katz 2018).

The rollout of work requirements in Arkansas was plagued by technical glitches; many beneficiaries who lost coverage encountered difficulties using the online portal to report their hours (Musumeci, Rudowitz, and Lyons 2018). Interviews with beneficiaries revealed that the most vulnerable enrollees (e.g., homeless individuals and persons with mental and physical disabilities) experienced the greatest difficulty completing the new requirements; most beneficiaries—particularly individuals with less computer literacy and limited internet access—found the new reporting requirements to be confusing (Musumeci, Rudowitz, and Lyons 2018).

The high number of Medicaid beneficiaries in Arkansas who lost coverage because of the new reporting requirements raised concerns in Washington. The nonpartisan Medicaid and CHIP Payment and Access Commission (MACPAC) wrote that “the low level of reporting is a strong warning signal that the current process may not be structured in such a way that provides individuals an opportunity to succeed, with high stakes for beneficiaries who fail” (Howell 2018). MACPAC officials urged state officials to suspend Medicaid program disenrollments until compliance with the reporting requirements improved. An evaluation of the implementation of work requirements in Arkansas found that the new reporting requirements were “associated with significant losses in health insurance coverage in the initial 6 months of the policy but no significant change in employment. Lack of awareness and confusion about the reporting requirements were common” (Sommers et al. 2019). Notably, one out of three Arkansas Medicaid beneficiaries 30–49 years of age had not heard of the policy, and nearly half of adult beneficiaries were unsure about whether the new requirements applied to them (Sommers et al. 2019). Furthermore, the study’s authors found that the implementation of work requirements in Arkansas reduced the proportion of residents with Medicaid coverage and increased the percentage of uninsured individuals in the state.

After Arkansas implemented its waiver, Medicaid enrollment declined, and the percentage of residents without health insurance increased. Opponents of work requirements in other states cited Arkansas as a cautionary tale, noting that many individuals may lose coverage despite their best efforts. Drawing upon Arkansas’s experience, the Michigan League for Public Policy described the state’s proposed work requirements as “a reprehensible, costly, and mean-spirited policy” (Spangler 2019). “A lot of folks are working, but they’re in jobs that don’t have consistent hours. In the service industry for example . . . people often have volatile schedules that are dependent on forces outside their control. Now they could lose access to health care when they’re doing everything they can to work” (Spangler 2019).

Medicaid work requirements faced several legal challenges. The Trump administration approved Kentucky’s request for a waiver to institute work requirements in 2017, but the state’s new policy was challenged in court in Stewart v. Azar. In June 2018, a federal district court rejected the state’s plan and instructed HHS to reconsider several provisions of the waiver (Rosenbaum 2018). In order to implement work requirements, the Court argued states must demonstrate that waivers are consistent with Medicaid’s central purpose of providing coverage for low-income individuals and families. Changes to Medicaid, in other words, may not be made without first considering the impact it will have on coverage for beneficiaries (Rosenbaum 2018). Advocacy groups in New Hampshire also challenged the Trump administration’s approval of work requirements, arguing the administration sought to “bypass the legislative process and act unilaterally to fundamentally transform Medicaid . . . threatening irreparable harm to the health and welfare of the poorest and most vulnerable in our country” (Meyer 2019).

In March 2019, District Court Judge James Boasberg set aside the Trump administration’s approval of Medicaid work requirements in Arkansas and Kentucky as an “arbitrary and capricious” policy that led to thousands of residents losing health coverage. Officials in both states staunchly defended their new mandates and vowed to keep fighting in the courts. Gov. Asa Hutchinson of Arkansas declared, “If we give up on this, then we give up on the opportunity to lead nationally on this important program that gives Arkansans a better opportunity for training, for access to the marketplace and the jobs that they want and that they’ve proven they are capable of handling” (Davis 2019). That same month, however, New Hampshire’s work requirement proposal, Granite Advantage, was also set aside by Judge Boasberg.

After the Trump administration appealed Boasberg’s decision, the Arkansas and Kentucky work requirements were reconsidered by the U.S. Court of Appeals for the D.C. Circuit. In February 2020, the court unanimously rejected the Trump administration’s approval of work requirements in Arkansas in Gresham v. Azar. As Judge David Sentelle—who was appointed to the court by President Reagan—noted, the Medicaid statute “includes one primary purpose, which is providing health care coverage without any restriction geared to healthy outcomes, financial independence or transition to commercial coverage” (Pradhan and Luthi 2020).

Upon taking office in January 2021, President Joe Biden issued an executive order to “protect and strengthen Medicaid” that signaled his desire to repeal Trump administration policies that “may reduce coverage under or otherwise undermine Medicaid” or “present unnecessary barriers” to individuals (Musumeci 2021). In February 2021, the Biden administration sent letters notifying Arkansas, New Hampshire, and other states with approved Medicaid work requirement waivers; it planned to rescind previous guidance that encouraged states to implement waivers, noting that policies aimed at disenrolling individuals from health care coverage were inconsistent with federal policies designed to combat COVID-19. In particular, the Families First Coronavirus Response Act banned states that received enhanced federal funding from implementing work requirements in the midst of a public health emergency (Musumeci 2021).

The COVID-19 pandemic posed new challenges for state work requirements, as stay-at-home orders and an economic shutdown made it difficult, if not impossible, for Medicaid beneficiaries to obtain employment or perform community service activities. In Utah, which had just implemented its work requirements in January 2020, the Department of Health suspended the community engagement program in April 2020 in response to the COVID-19 pandemic. Utah’s community engagement policy required roughly 30 percent of the state’s adult Medicaid beneficiaries “to complete an online job assessment, online training programs, and 48 job searches within the first three months of eligibility in order to continue to receive benefits” (Utah Department of Health 2020). Utah’s Medicaid director noted, “During this time of increasing cases of COVID-19, a ‘Stay Safe, Stay Home’ directive, and rising unemployment, it is important that Medicaid members be able to continue their health coverage” (Utah Department of Health 2020). As of early 2021, the future of Medicaid work requirements remains uncertain.

Democrats on Medicaid Work Requirements

Democrats argue that imposing work requirements on Medicaid beneficiaries is illegal and inconsistent with long-standing Medicaid program objectives. Soon after the Trump administration announced its new work and community engagement guidelines, more than 170 Democratic members of Congress wrote to Health and Human Services (HHS) Secretary Alex Azar in February 2018 to express their “[deep concern] that linking health coverage to a work requirement not only will undermine access to health care but contradicts the plain text and purpose of Title XIX of the Social Security Act and Congress’s longstanding intent for the Medicaid program” (House Democrats 2018). Since the goal of Medicaid is to promote access to health care, Democrats argued that work requirements are inconsistent with congressional intent.

Democrats argued that instead of promoting coverage—which previous Section 1115 waivers sought to do—Medicaid work requirements were designed to limit access to health insurance for noncompliant beneficiaries. In Mississippi, for example, “according to the state’s own calculations, approximately 20,000 low income parents—many of whom are black mothers—will still lose Medicaid coverage over the next five years” (Cummings and Krishnamoorthi 2018). As a result of the disproportionate impact of the policy on Black mothers, Democrats warned that imposing work requirements could run afoul of Title VI of the Civil Rights Act, which prohibits discrimination on the basis of race for federally administered programs and services.

Democrats expressed growing frustration with the Trump administration’s actions and raised concerns about the implementation of work requirements in Arkansas—the first state to implement the new work and community engagement requirements. Rep. Cedric L. Richmond (D-LA) argued, “Imposing work requirements on Medicaid recipients is counterproductive and most likely illegal. The last thing Americans who have fallen on hard times need is to lose their health care so Washington Republicans can take a political victory lap at their expense” (Timmons 2018).

In February 2019, Sen. Ron Wyden (D-OR) and Rep. Frank Pallone (D-NJ) wrote to HHS Secretary Alex Azar to express their “serious concerns with the [Trump] Administration’s ongoing promotion and approval of harmful Medicaid waivers that undermine access to health care and violate the plain text and purpose of Title XIX of the Social Security Act and Congress’s longstanding intent for the Medicaid program.” Both legislators urged the Trump administration to “faithfully administer the Medicaid program and put a halt to any and all Section 1115 demonstration requests that jeopardize the health and financial security of millions of low-income Americans” (Pallone and Wyden 2019). The new elected Democratic majority in the House of Representatives also challenged the Trump administration’s proposal to mandate Medicaid work requirements for all states in its 2020 budget. Pallone (D-NJ) described the Trump administration’s proposed changes to Medicaid as “illegal efforts to kick vulnerable Americans off Medicaid through work requirements, lock outs and red tape” (Pallone 2019).

Democrats warned that the new policy, if implemented, could have dire consequences for vulnerable populations. As Reps. Elijah Cummings (D-MD) and Raja Krishnamoorthi (D-IL) warned in a letter to HHS Secretary Alex Azar and CMS Administrator Seema Verma in August 2018, “Work requirements—especially in these non-expansion states—could result in coverage losses for low income individuals who become ineligible for Medicaid, but are unable to afford private insurance” (Cummings and Krishnamoorthi 2018). In Mississippi, for example, they noted “a mother working 20 hours per week at minimum wage would earn $580 per month. This would make her ineligible for Medicaid because her monthly earnings would exceed the state’s threshold for Medicaid eligibility by $113” (Cummings and Krishnamoorthi 2018). Pallone and Wyden further argued that “Medicaid 1115 waiver demonstrations that adopt restrictive conditions on eligibility like work requirements threaten to impede access to critical care for millions of Americans. We unfortunately are now seeing these concerns play out in real life in the state of Arkansas where thousands of individuals have been forced off and locked out of their Medicaid coverage” (Wyden and Pallone 2019).

In 2019, Maine’s newly elected Democratic governor, Janet Mills, rejected the terms of the Section 1115 waiver sought by her Republican predecessor, Paul LePage, that would have imposed work requirements on the state’s Medicaid beneficiaries. In a statement, Mills noted that “Maine’s low unemployment rate, its widely dispersed population, and our lowest per capita income in New England make mandates—without appropriate supports like vocational training and specific exemptions for groups like people undergoing treatment—problematic” (Lawler 2019). Mills also challenged the underlying assumptions of the waiver, noting that “mounting evidence demonstrates that work requirements only impose burdensome mandates on people without increasing workforce participation” (Lawler 2019). In December 2019, Kentucky’s newly elected Democratic governor, Andy Beshear, also rescinded Medicaid work requirements previously approved by the Trump administration. He argued that he made the move because the state’s continued participation in the Medicaid work requirement scheme would “cost Kentucky money, lives and jobs” (Campo-Flores 2019).

Republicans on Medicaid Work Requirements

Policies to promote work are a key element of Republicans’ larger anti-poverty strategy. Instead of fostering dependency, Republicans believe that Medicaid could—and should—encourage able-bodied individuals to become self-sufficient by obtaining full-time employment and private health insurance coverage. Speaking to the NAACP during the 2000 presidential campaign, George W. Bush declared, “America must close the gap of hope between communities of prosperity and communities of poverty” (Bush 2000). “We must put government squarely on the side of opportunity,” Bush argued, so that “instead of helping people cope with their need, we will help them move beyond it” (Bush 2000). Fifteen years later, Arthur Brooks—the president of the American Enterprise Institute, a leading conservative think tank—sounded a similar theme. Brooks argued that “government technocrats have spent trillions of dollars standing up sprawling bureaucracies that have succeeded only in making poverty marginally less painful. They have failed to make it less permanent” (Brooks 2016).

Beginning in 2017, the Trump administration signaled that it intended to use these themes to support its ideas for Medicaid reform—most notably the imposition of work requirements for “able-bodied” recipients. Alex Azar, the secretary of Health and Human Services (HHS), testified before the House Energy and Commerce Committee: “We believe it’s a fundamental aspect for able-bodied adults, if you are receiving free health care from the taxpayer, that it’s not too much to ask [that] you would engage in some form of community activity” (Cunningham 2019).

Furthermore, Republicans contend that such expectations are consistent with Medicaid’s original purpose. When the Medicaid program was created in 1965, President Lyndon Johnson declared that its goal was “not only to relieve the symptoms of poverty, but to cure it and, above all, prevent it” (Cunningham 2017). In the Trump administration’s view, “If we are going to live up to the promise of Medicaid, we need to do more than simply pay for health-care services. . . . It’s why we believe community engagement requirements are actually in the spirit of Johnson’s idea” (Cunningham 2017).

Republicans believe that expanding public entitlement programs such as Medicaid encourages dependency and discourages work. In a 2018 report, the Buckeye Institute, a conservative public policy think tank, argued that “without a work requirement for Medicaid, studies have shown that the program tacitly encourages such recipients to stay home and not go to work” (Hederman and Kidd 2018). Instead of expanding entitlement programs, Republicans say that they seek to “make the safety net unnecessary for most people. Only a culture of opportunity, fueled with a policy agenda of education reform, private job creation, and entrepreneurship can truly set people up to flourish” (Brooks 2015). “Our true measure of success is the number of people who don’t need government assistance,” stated Ryan in 2014. “A minimum definition of success for our low-income programs—indeed, success for all of our programs—should be all able-bodied Americans earning enough money to place them above the poverty line and on a sustainable trajectory towards advancing their career” (Ryan 2014).

As a result, Republicans argue that providing benefits to able-bodied individuals with no obligations reinforces what George W. Bush described as the “soft bigotry of low expectations” (Bush 2000). Senator Mike Lee (R-UT) provided a representative summary of his party’s stance when he said that “today’s poverty programs place artificial restraints on those who are trying to get ahead, build careers and provide better lives for themselves and their families. Successful welfare programs are those that make poverty more temporary, not more tolerable, and we need to move current policy in that direction” (Lee 2018). Thus, requiring individuals to work or develop their job skills to receive Medicaid benefits establishes an expectation that otherwise healthy individuals should be able to support themselves. Sen. John Kennedy (R-LA), Lee’s colleague in the Senate, contended in 2018 that “of the 70 million people on Medicaid, 28 million aren’t elderly or disabled and they still aren’t working. We spend about $150 billion a year to take care of these people that could have a job. Many of these folks would like to know the dignity of work, but they need a little help getting that job” (Kennedy 2018).

Republicans say that work requirements build character and develop marketable job skills. “For the able-bodied, work should be a condition of assistance,” explained Ryan. “But more broadly, federal aid shouldn’t just require people to find a job; it should put them on a path to build a career” (Ryan 2014). In particular, supporters of work requirements note that “time on the job makes employees more knowledgeable, more skilled, more qualified, more valuable to current employers and more marketable to future ones” (Hederman and Kidd 2018). Thus, “requiring Medicaid enrollees to work or work more will contribute to their financial well-being. Not only will work requirements yield higher lifetime earnings, but research also shows a strong correlation between income and health” (Hederman and Kidd 2018).


Medicaid Work Requirements Offer a Helping Hand, Not a Slap in the Face

In January 2018, Sen. John Kennedy (R-LA) defended Kentucky Governor Matt Bevin’s efforts to implement a work requirement for Medicaid beneficiaries after the state’s policy was challenged in court by the Southern Poverty Law Center, the National Health Law Program, and the Kentucky Equal Justice Center.


Gov. Matt Bevin should be applauded for attempting to rein in the out-of-control costs of the Medicaid program. Instead, he’s being sued.

A work requirement for Medicaid doesn’t ask mothers with children in their arms to work. It doesn’t ask the elderly to work. It simply asks able-bodied adults to get a job, enroll in job training or do volunteer work in order to receive tax-payer funded Medicaid. I don’t think that’s asking too much. Medicaid is supposed to help able-bodied adults become healthy and sufficient and be an off-ramp from poverty, not a parking lot. A work requirement is a helping hand, not a slap in the face, and I support Gov. Bevin’s efforts to make it a reality.
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By emphasizing themes of personal responsibility, character development, and workforce readiness, Medicaid expansion proposals that incorporated mandatory work requirements redefined the political conversation in predominantly Republican states. Governor Hutchison said that Medicaid work requirements are “supposed to be an incentive and encouragement for people to work versus an incentive for people to just receive government benefits and not be part of a working culture of Arkansas” (Wheaton 2015). Governor Herbert of Utah echoed this assessment. Herbert declared, “I wanted to be able to say ‘if you want taxpayers to fund your health care, then you need to go out and be involved in a work program, no ifs, ands or buts.’ I’ve been accused by the Obama administration: ‘Well, you’re trying to turn this health care program into a work program.’ And I’ve said, ‘You’re right’” (Wheaton 2015).

Republican governors pointed to the power of work to transform individual lives. Former New York Lt. Gov. Betsy McCaughey, who became a conservative commentator, described the push for Medicaid work requirements as “a national movement to dignify work, not dependence” (McCaughey 2018). In Ohio, Lt. Gov. Jon Husted argued that the state’s new work requirements “give Ohioans the opportunity to live up to their God-given potential and pursue their own version of the American dream” (Porter 2019). This view regards work requirements as a win-win proposition that benefits both individuals and society. The goal of the new policy, argued Sen. John Kennedy (R-LA), is “not to throw people out in the cold, but to say let us help you get a job. It’s better for our fellow Americans to know the dignity of work, and it’s better for the American taxpayer. The Administration needs to loudly and aggressively say that the free market will lift you out of poverty” (Kennedy 2018).

New Hampshire’s Gov. John Sununu defended his state’s work requirements, arguing that “community engagement and work requirement will help bring more people into the workforce, empowering individuals with the dignity of work, self-reliability and access to high-quality healthcare” (Meyer 2018).

After the Trump administration approved Ohio’s waiver request in March 2019, Gov. Mike DeWine declared the state’s new requirements “are intended to put those able-bodied adults served by the Medicaid expansion on a pathway to full employment. Our next step is to focus on connecting Medicaid expansion recipients with opportunity. The opportunity to grow, to learn new skills, and to engage with their community” (Porter 2019). After Arkansas Works—the state’s mandatory work requirement for Medicaid beneficiaries—was blocked by a federal judge in 2019, Governor Hutchinson continued to defend the new rules, even after thousands of residents lost health insurance coverage because they failed to comply with reporting requirements. “The goal of this requirement was not to reduce enrollment. It was to connect recipients to existing resources to help them improve their circumstances and move up the economic ladder” (Campo-Flores and Armour 2019).

Finally, Republicans strongly believe that states should be encouraged to experiment with work requirements, and other possible reforms, to adapt Medicaid programs to local circumstances. This philosophy of devolving responsibility for Medicaid policy to the states is designed to provide states with flexibility to develop different approaches to control Medicaid spending. McCaughey described the motivation for state experimentation in blunt terms: “Allowing states to impose conditions for Medicaid will curb the enrollment explosion.” She urged Americans to “disregard the hysterical warnings that imposing conditions on Medicaid is heartless. It’s a promising first step to avert a national crisis” (McCaughey 2018).

Several states that applied for waivers expected enrollment would decline, not increase, as a result of implementing work requirements for Medicaid benefits. In Kentucky, for example, state officials projected that Medicaid enrollment among able-bodied adults would decline by 15 percent over a five-year period (Sarlin 2018). By decreasing the number of individuals who are eligible to receive Medicaid benefits, work requirements limit overall Medicaid spending. Arkansas, the first state to implement work requirements in 2018, projected cost savings of $30 million as a result of reduced enrollment (Pear 2018).
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Medicare Drug Pricing


At a Glance

Enacted in 1965, Medicare provides health insurance coverage to more than 60 million Americans. Although 85 percent of Americans qualify for Medicare benefits when they reach the age of 65, 15 percent of beneficiaries are disabled individuals under the age of 65 who receive Social Security cash payments; the remainder include more than 520,000 Americans living with end-stage renal disease (e.g., kidney failure). When Medicare was enacted in 1965, it did not include coverage for prescription drugs outside of the hospital setting. Over the next four decades, however, the growing burden of prescription drug costs for senior citizens spurred repeated calls to add a prescription drug benefit to Medicare.

The passage of the Medicare Modernization Act (MMA) in 2003 marked the largest expansion of the program since its creation in 1965. The MMA established a voluntary prescription drug benefit program known as Medicare Part D that relied on competition among private insurers to control drug spending; the law included a “noninterference clause” that expressly barred Medicare from negotiating drug prices with drug manufacturers. Medicare provided prescription drug coverage to more than 45 million beneficiaries in 2019 at a cost of $88 billion (Kaiser Family Foundation 2019a). Medicare beneficiaries could choose from wide array of stand-alone Medicare Part D prescription drug plans and Medicare Advantage plans that included prescription drug coverage (Kirzinger et al. 2019).

The cost of prescription medications remains one of the public’s top health policy priorities. In a 2019 survey by the Kaiser Family Foundation, 81 percent of Democrats and 70 percent of Republicans viewed the cost of prescription drugs as “unreasonable.” Furthermore, nearly one in four (23 percent) Americans over the age of 65 said it was “very difficult” to afford their medications (Kirzinger et al. 2019). Over the course of the 2010s, proposals to control the cost of prescription drugs demonstrated strong bipartisan appeal. In his 2020 State of the Union address, President Donald Trump also urged Congress to “get something on drug pricing done quickly and done properly” (Grogan 2020). Democrats and Republicans introduced several proposals to curb drug prices in the 116th Congress, but none commanded a bipartisan majority in both chambers. While both parties agree on the need to lower the high cost of drugs, Democrats and Republicans hold very different views on how to reach this goal.

Democrats blame the pharmaceutical industry for the high cost of prescription drugs. In their view, the patent system confers a monopoly on drug makers, leading to excess profits at the expense of patients and taxpayers. Democrats assert that if the federal government leveraged its purchasing power to negotiate lower prices with drug makers, Medicare could save billions of dollars each year and lower out-of-pocket costs for beneficiaries. As markets for brand-name drugs are not competitive, Democrats prescribe regulation rather than market competition to control the high cost of drugs—whether in the form of reference pricing, which would cap drug prices in the United States based on the average price of drugs in other nations—or proposals to require Medicare to negotiate prices with pharmaceutical manufacturers. Regardless of their intraparty policy differences, Democrats envision a larger role for the federal government to ensure that seniors can access lifesaving medications at an affordable cost.

In contrast, Republicans favor private initiatives rather than public solutions to lower pharmaceutical prices. Republicans celebrate the leadership role of the U.S. pharmaceutical industry, which leads the world in drug discovery, and they note that drug manufacturers must earn a profit to fund the search for promising new cures for various diseases and other maladies. Republicans also regard the current Medicare Part D system—which created a voluntary drug benefit administered by private insurers and pharmacy benefits managers (PBMs)—as a demonstrable success. Republicans argue that Medicare drug price negotiations such as the ones endorsed by Democrats would require the creation of a formulary (a list of approved drugs) that would inevitably limit available drugs for patients. Republicans also contend that government price setting would lead pharmaceutical companies to lower spending on research and development, which would slow the rate of progress in drug development. Republicans say that market-based solutions offer the best prospects for decreasing drug costs while supporting ongoing research and innovation.

According to Many Democrats . . .

•Drug manufacturers earn excessive profits at the expense of seniors and taxpayers.

•The federal government should leverage its purchasing power to bargain for lower drug prices.

•The dysfunctional market for prescription drugs demands a larger role for government in negotiating prices or setting limits on what drug companies can charge.

According to Many Republicans . . .

•Drug manufacturers need to earn a profit to fund the search for new cures.

•Medicare Part D’s competitive model provides beneficiaries with a choice of plans at a reasonable cost; government price setting is coercive and limits consumer choice.

•Market competition, not government regulation, is the key to controlling Medicare prescription drug costs.
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Overview

As enacted in 1965, Medicare did not include an outpatient prescription drug benefit. Despite overwhelming Democratic majorities in both the House and the Senate, fiscal concerns led legislators to drop their support for prescription coverage (Oliver, Lee, and Lipton 2004). Two years after Medicare became law, however, President Lyndon B. Johnson appointed a Task Force on Prescription Drugs to explore the challenges associated with adding a Medicare prescription drug benefit. The task force’s final report, issued in February 1969, found that “a drug insurance program under Medicare is needed by the elderly and would be both economically and medically feasible” (Oliver, Lee, and Lipton 2004). However, the Nixon administration shelved the proposal. Medicare beneficiaries would have to wait until 2003 for a federally funded prescription drug benefit.

Expanding benefits took a back seat to cost containment in the 1970s and 1980s. To fight inflation, President Richard Nixon imposed nationwide wage and price controls in 1971; these continued in the health care industry even after they were lifted elsewhere in the economy. This experience led pharmaceutical manufacturers to be wary of future government regulation of drug prices (Oliver, Lee, and Lipton 2004). Numerous proposals to pass a national health insurance plan in the Nixon, Ford, and Carter administrations died in Congress.

The Reagan administration successfully lobbied Congress to enact the Medicare Catastrophic Coverage Act (Pub. L. 100-360), which included a new Medicare prescription drug benefit, in 1988 (Himmelfarb 1995). The new benefits relied on a progressive financing system in which more affluent beneficiaries contributed more than lower- and middle-income individuals. Led by the National Coalition to Preserve Social Security and Medicare, upper-income seniors clamored for the repeal of the new law (Himmelfarb 1995). A year after its passage, Congress obliged and overwhelmingly voted to repeal most of the new provisions, including the outpatient prescription drug benefit (Oliver, Lee, and Lipton 2004). As a result, millions of seniors continued to incur high out-of-pocket costs for prescription drugs.

Health care reform dominated the American political landscape in the early 1990s. In 1993, President Bill Clinton proposed an outpatient prescription drug benefit to Medicare as part of his administration’s comprehensive health care reform bill. Clinton’s Health Security Act faced withering opposition from congressional Republicans, health insurance companies, and physicians and never came up for a vote. Republicans portrayed the Clinton plan as an unaffordable “big government” boondoggle. As Senate Minority Leader Robert Dole argued, “We will have a crisis if we take the President’s medicine—a massive overdose of government control” (Dole 1994). By 1994, the campaign for comprehensive health care reform was dead. Drug costs, however, continued to increase at a rapid pace, far exceeding the rate of inflation and the overall increase in medical costs (Oliver, Lee, and Lipton 2004). After the election of George W. Bush to the presidency in 2000, expanding Medicare coverage for prescription drugs attracted bipartisan interest. As Sen. Chuck Grassley (R-IA) noted, “Medical advances in delivering health care have moved us light years beyond 1965, but the Medicare program has not been changed to reflect those health care advances” (Grassley 2002).

In 2003, the passage of the Medicare Prescription Drug, Improvement, and Modernization Act—or Medicare Modernization Act (MMA)—created a new voluntary prescription drug plan for Medicare beneficiaries. In advance of the 2004 presidential election, passing a Medicare prescription drug benefit became the top domestic priority for the Bush administration and congressional Republicans. Senior citizens were a key demographic for Republican efforts to hold on to the presidency and Congress, resulting in a no-holds-barred battle over the bill. As Sen. Chuck Hagel (R-NE) noted, “I have never seen a bill with so much intensity, so much political pressure” (Tapper and Morris 2006).

Republicans and Democrats were split on what form the new benefit should take. Democrats favored a publicly operated drug plan in which Medicare would leverage its purchasing power by negotiating prices with drug manufacturers. In contrast, Republicans favored a market-driven approach in which competing private plans would offer consumers a range of options to purchase covered drugs. The cost of the new program was also a major sticking point. Republicans dismissed Democratic proposals as unaffordable. Even the Bush administration’s plan had difficulty attracting support from fiscal conservatives in the Republican caucus. As Rep. Pat Toomey (R-PA) observed, “There is no mechanism to contain the cost of this bill. And you know in the history of every entitlement program in American history, they end up costing far more than the initial projections” (Tapper and Morris 2006).

The MMA passed by a razor-thin margin of 216–215 in the House after a controversial late-night vote that was held open by the Speaker for nearly three hours to allow senior Bush administration officials to lobby wavering members on the floor (Tapper and Morris 2006). At the bill signing ceremony, a jubilant President George W. Bush declared, “We passed reforms of Medicare to give patients prescription drugs and give seniors choices. . . . Our government is finally bringing prescription drug coverage to the seniors of America” (Tapper and Morris 2006).

Nevertheless, the MMA received a “muted reception” from seniors. An ABC News/Washington Post poll conducted in December 2003 revealed that only one in four (26 percent) seniors approved of the new law, while nearly half (47 percent) disapproved (ABC News 2003). The mixed reception to the new law can be traced to the unusual design of the prescription drug benefit itself. To control costs—and remain within the budgeted $400 billion cost over 10 years—the MMA included a “doughnut hole” in its benefits design. After meeting a $250 deductible, Medicare-approved drug plans would pay 75 percent of beneficiaries’ drug costs up to a limit of $2,250, after which individuals would be responsible for the next $3,600 in out-of-pocket expenses (Doherty 2004). This design raised concerns for individuals with chronic illnesses who took multiple medications, as they would exhaust their covered benefits much sooner than others.

The new drug benefit, known as Medicare Part D, offered seniors the opportunity to purchase private prescription drug plans underwritten by the federal government. Public approval of the new program soared after its implementation in 2006 and has remained strong ever since. In 2019, one poll found that 9 out of 10 seniors were satisfied with their Medicare Part D plans, and 75 percent believed they were better off now than they were before they had prescription drug coverage through Part D (Morning Consult 2019). Medicare became one of the nation’s leading purchasers of prescription drugs. The percentage of total U.S. prescription drug sales paid for by Medicare Part D increased from 18 percent in 2006 to 30 percent in 2017; prescription drugs accounted for 19 percent of total Medicare spending in 2016 (Kaiser Family Foundation 2019b). In 2020, the base premium for Medicare Part D beneficiaries was $32.74 (Kaiser Family Foundation 2019a).

Nevertheless, rising drug prices remain a significant cost driver for Medicare, as Part D spending has increased by more than 7 percent annually since 2006, driven by the high cost of specialty drugs, such as biologics (Frank and Nichols 2019). Many academic observers argued that Medicare should negotiate prices for such drugs with pharmaceutical manufacturers to control costs. As Richard Frank and Len Nichols (2019) wrote in the New England Journal of Medicine, “Using negotiation for a limited number of drugs is administratively feasible and not disruptive of the overall market. Common-sense policy calls for intervening when markets fail consumers and taxpayers.”

However, price negotiation between the federal government and drug manufacturers was banned by the MMA’s “noninterference” clause. Democrats had pressed for Medicare to play a larger role in setting drug prices, but under the law, the secretary of Health and Human Services (HHS) “may not interfere with the negotiations between drug manufacturers and pharmacies and PDP sponsors, and may not require a particular formulary or institute a price structure for the reimbursement of covered Part D drugs” (Cubanski et al. 2019). This provision reflected Republican beliefs in the power of competition to control drug costs.


Medicare Part D “Offers Consumers Better Choice, Better Coverage and Better Value”

Sen. Chuck Grassley, chair of the Senate Finance Committee, took to the floor to oppose Democratic proposals to repeal the Medicare noninterference clause in May 2019. Grassley celebrated the program’s successes and cautioned against allowing the federal government to negotiate prices with drug manufacturers.


Let me explain why Congress kept the government out of the business of negotiating drug prices in the Medicare program. Some 16 years ago, I was a principal architect of the Medicare Part D program.

For the first time ever, Congress in 2003 added an outpatient prescription drug benefit to the Medicare program. Adding a prescription drug benefit for seniors was the right thing to do. But it needed to be done in the right way—right for seniors and right for the American taxpayer. By that, I mean allowing the forces of free enterprise and competition to drive costs down and drive value up. For the first time ever, Medicare recipients in every state had the voluntary decision to choose a prescription drug plan that fit their pocketbooks and their health care needs.

The Part D program has worked. Beneficiary enrollment and satisfaction are robust. The Part D marketplace offers consumers better choice, better coverage and better value. And yet, here we are again. It’s been 13 years since Part D was implemented. And once again, I am hearing the same calls to put the government in the driver’s seat. It’s the same back seat drivers who think centralized government knows best. As the Senator who once again chairs the committee with jurisdiction over Medicare policy, I’m not going to let Congress unravel what’s right about Medicare Part D.
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After Democrats regained control of Congress in the November 2006 midterm elections, they quickly submitted legislation to repeal the noninterference clause. H.R.4, the Medicare Prescription Drug Price Negotiation Act of 2007, required “the Secretary of Health and Human Services to negotiate lower covered Part D drug prices on behalf of Medicare beneficiaries.” The Congressional Budget Office’s score estimated that “H.R.4 would have a negligible effect on federal spending because we anticipate that the Secretary would be unable to negotiate prices across the broad range of covered Part D drugs that are more favorable than those obtained by PDPs under current law” (Congressional Budget Office 2007). Nevertheless, Democrats passed the bill in the House by a margin of 255–170 in January 2007, but the bill failed a procedural vote in the Senate and was not brought to the floor.

Although the passage of the Affordable Care Act (ACA), also known as Obamacare, in 2010 improved prescription drug coverage for Medicare Part D beneficiaries, it sidestepped the issue of drug pricing. As former Rep. Henry Waxman (D-CA) recalled, “The Obama administration decided to make a deal with the PhRMA to get them to support the legislation” (Owens 2016). The Pharmaceutical Research and Manufacturers Association (PhRMA) agreed to contribute $90 billion to underwrite the cost of expanding access to health insurance. However, PhRMA’s support was contingent upon keeping Medicare drug price negotiation off the table. As PhRMA CEO Billy Tauzin quipped, “We had a choice to make sure it wasn’t going to be a single-payer government system. If we were not at the table, it would be likely that we would become the meal” (Norman and Karlin-Smith 2016). Furthermore, Democrats had little leverage to press for drug pricing reform during the tumultuous debate over health care reform in 2009–2010. Ron Pollack, the executive director of Families USA, a health reform advocacy group, recalled that “we needed 60 votes in the Senate [to pass ACA]; we got 60. We needed 218 votes in the House; we got 219. Had structural changes to pharmaceutical pricing been in the bill, the Affordable Care Act would not have been enacted” (Norman and Karlin-Smith 2016).

The current structure of Medicare Part D relies on private negotiations between drug companies and pharmacy benefit managers for each participating insurer (Huetteman 2019). The Obama administration included a proposal to allow the secretary of HHS to negotiate the price of high-cost drugs and biologics covered by Part D with pharmaceutical manufacturers in its budget request to Congress (Kessler 2016). These proposals, however, fell victim to ongoing budget standoffs between the Republican-controlled Congress and the Obama administration. During the 2016 presidential campaign, Donald Trump, the Republican nominee, also bemoaned the lack of drug price negotiation by Medicare. On the campaign trail in 2016, Trump argued, “We’re the largest drug buyer in the world. We don’t negotiate. We don’t negotiate” (Kessler 2016). For Trump, the inability of Medicare to negotiate prices was a missed opportunity, as the government passed up the opportunity to use its market power to bargain for lower prices with pharmaceutical manufacturers.

For their part, Democrats have pursued more progressive drug pricing reforms in recent years. The Lower Drug Prices Now Act (H.R.3)—later renamed for Rep. Elijah Cummings (D-MD)—passed the House by a margin of 230–192 in December 2019. H.R.3 proposed to cap prices for selected drugs at 120 percent of the average price paid for the same drug in a comparison group of countries (e.g., Canada, France, Germany). Drug companies that did not accept the maximum price would be assessed a fee equal to 65 percent of the gross sales for the drug in the first year (Dusetzina and Oberlander 2019). Pharmaceutical companies and their trade association decried the proposed bill, arguing that “Speaker Pelosi’s radical plan would end the current market-based system that has made the United States the global leader in developing innovative, lifesaving treatments and cures” (Lovelace 2019). Despite winning strong support in the House, Senate Majority Leader Mitch McConnell (R-KY) pronounced H.R.3 dead on arrival in the Senate. Sens. Chuck Grassley (R-IA) and Ron Wyden (D-OR) sought to forge a bipartisan compromise that would impose a cap on Medicare drug price increases that exceeded the rate of inflation. The Congressional Budget Office (CBO) estimated this bill, the Prescription Drug Pricing Reduction Act of 2019 (S.2543), would reduce federal spending on cost sharing for Medicare Part D beneficiaries by more than $70 billion over a 10-year period (Congressional Budget Office 2020). The bipartisan measure passed the Senate Finance Committee and won endorsements from Vice President Mike Pence and President Donald Trump, who pledged to sign it. However, more than nine months after it was first introduced, S.2543 still awaited a vote before the full Senate, and Democrats and Republicans expressed opposition to different elements of the bill. As Sen. Ron Wyden (D-OR) declared, “Democrats will not begin floor debate on this proposal until it is clear that amendments on two issues—preexisting conditions and negotiating power Medicare—will get votes on the Senate floor” (Wyden 2019). For Republicans such as Sen. Pat Toomey (R-PA), proposals to benchmark U.S. drug prices against a reference group of other nations were unacceptable. No further action on S.2543 was taken during the 116th Congress.


“Negotiated Drug Pricing Should Be Enacted Now”

On September 26, 2019, Rep. Brian Higgins (D-NY) spoke on the House floor about the burden of rising prescription drug costs and argued that the federal government should be permitted to negotiate prescription drug prices.


Mr. Speaker, this week, the Committee on Ways and Means released a report highlighting the disparities between the cost of prescription drugs in the United States and other developed nations.

This report found that on average, drug prices in the United States were nearly four times higher than prices in similar countries.

The sky-high cost of prescription drugs affects all of our communities, and too many Americans cannot afford the medications they need. The Medicare Program alone last year spent $135 billion for prescription drugs.

It is a lot of money, but it is also a lot of leverage, a lot of leverage that should be used to negotiate lower drug prices for Medicare and for the American people. Negotiated drug pricing should be enacted now.
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Public opinion polls during the 2010s have underscored the bipartisan appeal of proposals to increase government regulation of pharmaceutical prices, which most Americans see as outrageously high due to high industry profits. An October 2019 poll by the Kaiser Family Foundation found 88 percent of the public—including 92 percent of Democrats and 85 percent of Republicans—favored “allowing the federal government to negotiate with drug companies to get a lower price on medications for people with Medicare” (Cubanski et al. 2019). A more pronounced partisan gap appeared on the question of reference pricing; only 52 percent of Republicans supported “lowering what Medicare pays for some drugs based on amounts in other countries where governments more closely control prices.” In contrast, 73 percent of Democrats agreed with such an approach (Cubanski et al. 2019).

In part, the political appeal of regulating or taxing drug companies rests upon the unpopularity of the pharmaceutical industry’s pricing strategy. A February 2019 poll found that 80 percent of Americans blamed “profits made by pharmaceutical companies” for rising prescription drug prices compared to 69 percent who cited the cost of research and development. Furthermore, while most Americans (71 percent) trust pharmaceutical companies to develop new, effective drugs, only 25 percent of the public believed that pharmaceutical companies priced their products fairly (Kirzinger et al. 2019). Upon closer inspection, however, public support for drug negotiation is more fluid. When drug negotiations are framed as a way to save money—either for beneficiaries or the federal government—8 out of 10 respondents support negotiations. When respondents were asked whether they would support negotiation if it could “lead to less R&D of new drugs” or “it could limit access to newer prescription drugs,” more than 60 percent of the public opposed allowing the federal government to negotiate prices (Lopes et al. 2019).

Democrats on Medicare Drug Pricing

Democrats blame pharmaceutical manufacturers for the high cost of prescription drugs. The Roosevelt Institute, a progressive think tank, argued that “today’s high-cost, high-profit pharmaceutical industry is structured to prioritize profits over the health care system, our economy, and our society” (Milani and Duffy 2019). Democrats contend that drug companies use the patent system, which confers monopoly powers on manufacturers of brand-name drugs, to reap enormous profits at the expense of seniors and taxpayers. On the presidential campaign trail in 2015, Hillary Clinton declared that “pharmaceutical companies can charge astronomical fees, far beyond anything it would take to recoup their investment” (Przybyla 2015).

Democrats also dismiss drug makers’ claims that higher prices are necessary to fund medical innovation and research, noting that most basic research costs are underwritten by federal support of biomedical research and high costs for direct-to-consumer advertising of pharmaceuticals. As Rep. Matthew Cartwright (D-PA) explained, “We hear over and over again from big pharmaceutical companies . . . that these price hikes are necessary to pay for new research. . . . The simple truth is that the drug companies keep hiking their prices on us because they can get away with it” (Cartwright 2019). Democrats wave off pharmaceutical companies’ objections that mandatory negotiations or price controls would stifle innovation as well. As Sen. Ron Wyden (D-OR) asked, “If lower prices would diminish R&D, why don’t costly dividends? Why don’t stock buybacks? Is the stock price more important than inventing the next miracle cure?” (Coombs 2019).

Democrats describe the cost of prescription drugs as unreasonable. As House Democratic leaders declared at the unveiling of H.R.3 in 2019, “The status quo on prescription drug prices is broken. Prescription drug companies are charging Americans prices that are three, four, or even ten times higher than what they charge for the same drug in other countries” (Lovelace 2019). Rep. Ro Khanna (D-CA) argued, “There is absolutely no reason for the big pharmaceutical companies to make Americans pay higher prescription drug prices than they charge our friends in Canada, Germany, and the UK” (Sanders 2019). Prescription drugs emerged as a major theme in the 2020 presidential campaign as well, with all the major Democratic candidates offering promises to make reducing drug prices a major priority in their administrations. As candidate Pete Buttigieg wrote, “Pharmaceutical companies are making tens of billions in profits while gouging Americans” (Buttigieg 2019).

Democrats also worry that the high cost of prescription drugs may force many seniors to skip doses or forego taking their prescription medications. Sen. Bernie Sanders (I-VT), who caucuses with the Democratic Party and ran for the party’s presidential nomination in both 2016 and 2020, charged that “the United States pays by far the highest prices in the world for prescription drugs. This has created a health care crisis in which 1 in 5 American adults cannot afford to get the medicine they need” (Sanders 2019). The high cost of drugs, Democrats argued, forced seniors, particularly individuals taking multiple medications, to make painful choices. As Rep. Elijah Cummings (D-MD) declared, Americans “should not have to decide between paying their bills or paying for their prescriptions. We’re a better country than that” (Sanders 2019). Rep. Dan Kildee (D-MI) expressed outrage that “Americans sometimes have to pay hundreds of dollars just to have that drug that was brought into this country, invented in the 1920s, and hasn’t changed substantially. We have to make sure to pass H.R.3, which will make sure that Americans have access to prescription drugs at an affordable price” (Kildee 2019).

Over the past two decades, Democrats have also strongly supported proposals to repeal the Medicare noninterference clause. Congressional Democrats introduced legislation (H.R.4) in 2007 to grant the federal government the ability to negotiate drug prices with drug manufacturers for Medicare Part D enrollees. Rep. John Dingell (D-MI) observed that “common sense tells you that negotiating with the purchasing power of 43 million Medicare beneficiaries behind you would result in lower drug prices” (U.S. Senate, Committee on Finance 2007). On the presidential campaign trail in 2008, Barack Obama also pledged “to allow Medicare to negotiate for cheaper drug prices” (Jacobson 2010). More than a decade later, Democratic candidates for the 2020 presidential nomination reaffirmed their commitment to Medicare drug price negotiation. As Pete Buttigieg wrote, “by empowering the federal government to negotiate drug prices on behalf of Medicare and our public plan, we will dramatically bring down the cost of drugs” (Buttigieg 2019). In short, Democrats believe that the federal government should leverage its purchasing power to bargain for lower prices with drug makers.

In 2019, leading House Democrats, including Rep. Bobby Scott (D-VA), Rep. Frank Pallone Jr. (D-NJ), and Rep. Richard Neal (D-MA), endorsed Medicare drug price negotiation for selected drugs. “For too long,” they argued, “American families have been price gouged at the pharmacy counter, while consumers in other countries pay significantly less for the same drugs. This initial analysis proves that H.R.3 will effectively rein in the soaring cost of prescription drugs and level the playing field for American patients” (Energy and Commerce Committee 2019).

Democrats urge a larger role for government to fix what they see as a dysfunctional market for prescription drugs. Some Democrats, such as Sen. Elizabeth Warren (D-MA), called for public manufacturing of generic drugs to address market failure. In an op-ed, Warren described the high cost of medicines as a “public health crisis” that required aggressive enforcement of laws promoting competition and public manufacturing “to fix markets, not replace them” (Warren 2018). As Sen. Dick Durbin (D-IL) declared in 2019, “Giving Medicare the authority to negotiate on behalf of its beneficiaries is the right prescription for real savings on drug prices for America’s seniors” (Durbin 2019). In this view, government provides a necessary counterbalance to the economic and political power of the pharmaceutical industry. In July 2019, Sens. Sherrod Brown (D-OH) and Debbie Stabenow (D-MI) urged their colleagues to pass “bold legislative measures that provides Medicare and Medicaid with the tools and authority necessary to address each component of the drug supply chain and meaningfully reduce the cost of prescription drugs for all Americans” (Brown 2019). Frustrated by the status quo, which ceded decisions over pharmaceutical pricing to drug manufacturers and private pharmacy benefits managers, Democrats argued that the federal government must flex its regulatory muscles to protect consumers from “unjustified price increases.”

Republicans on Medicare Drug Pricing

Republicans say that they want to lower drug costs using the power of the free market, not regulation. They argue that the profit motive offers a powerful incentive for pharmaceutical companies to develop promising new cures and bring lifesaving drugs to consumers. They also argue that the federal government’s purchasing power would lead to unfair negotiations, as pharmaceutical companies would have little recourse but to accept the government’s offer because Medicare would become the nation’s largest purchaser of drugs. As Sen. John Cornyn (R-TX) observed, “When you negotiate with somebody as the Federal Government, you are literally doing it with a gun to one’s head or figuratively doing it with a gun to one’s head. It is not a normal give-and-take negotiation” (Cornyn 2019).

Republicans point out that the process of drug development is inherently risky. The average cost of research and development to bring a new drug to market is $2.6 billion (Sullivan 2019b). Most drugs fail in clinical trials, and of those that do make it to market, few earn a profit. As a result, Republicans believe that drug manufacturers must earn a profit to fund continued drug discovery and innovation. “As a nation, we are incredibly blessed to live in a country where investment and innovation unlocks cures and treatments,” said Sen. Chuck Grassley (R-IA). “The reason millions of Americans benefit from life-saving drugs in the first place is largely due to capitalism and the entrepreneurial spirit that drives innovation and opens new frontiers of modern medicine” (Grassley 2018).

Republicans warned that the reduced industry revenues that would follow if proposed Democratic reforms were implemented would stifle innovation and slow the search for promising new cures. As the Wall Street Journal (2019) editorialized, “Price controls are a prescription for less innovation, since they reduce the payoff on risky research and development. . . . Only about 12 percent of molecules that enter clinical testing ultimately obtain FDA approval, and those successes have to pay for the 88 percent that fail.” Scott Gottlieb, the former commissioner of the Food and Drug Administration under the Trump administration, concurred, noting that the “high cost drugs lawmakers target are often the most innovative and potentially transformative new medications” (Gottlieb 2019).

Republicans thus portray federal negotiation of drug prices for Medicare and other programs as a slippery slope that will inevitably limit the availability of lifesaving medications for all Americans. The Wall Street Journal warned, “Government rationing and price controls on drugs are one major reason that countries with socialized medicine like the United Kingdom have lower cancer survival rates than the U.S.” (Wall Street Journal 2020). Freedom Works, a conservative think tank, argued that “the United States leads the world in medical innovation, particularly in terms of breakthrough pharmaceuticals. Politicians and bureaucrats are lying to you if they claim that an inflation cap wouldn’t harm innovation. . . . More than 60 percent of pharmaceuticals are developed in the United States, and an inflation cap would take a drastic toll on such critical innovation” (Brandon 2019). In this view price controls threaten access to lifesaving medicines.

Not surprisingly, Senate Majority Leader Mitch McConnell (R-KY) dismissed H.R.3, the 2019 prescription drug pricing bill passed by the Democrat-controlled House in 2019. “Socialist price controls will do a lot of left-wing damage to the healthcare system,” he said. “And of course we’re not going to be calling up a bill like that” (Everett 2019). McConnell’s colleague Sen. John Thune (R-SD) shared a similar assessment of H.R.3, calling it “a huge intervention in the drug marketplace, with a lot of price-setting. And the government pretty much taking over a private industry. It’s really bad policy and I think it’s dead on arrival” (Everett 2019). Republicans cited a 2019 analysis of H.R.3 by the Congressional Budget Office (CBO), which projected that, if enacted, H.R.3 would result in fewer new drugs reaching the market over the next decade (Congressional Budget Office 2019). “CBO’s report confirms House Democrats’ ‘dictate or destroy’ price controls only serve to hurt the development of future cures and damage American innovation,” insisted Rep. Kevin Brady (TX) (Sullivan 2019a). The Trump administration’s Council of Economic Advisors also assailed H.R.3 as a threat to innovation: “Heavy-handed government intervention may reduce drug prices in the short term, but these savings are not worth the long-term cost of American patients losing access to new lifesaving treatments” (Council of Economic Advisors 2019).

Republicans view the current design of Medicare Part D as a policy success. As Sen. Mike Crapo (R-ID) noted in July 2019, “We worked really hard for years and years to set up the system in Part D so it will be a market-oriented system for pricing on drugs. And it has worked, and it has worked very effectively. Over 80 percent of Medicare beneficiaries are satisfied with their plan and the average premium remains about $30 a month” (U.S. Senate, Committee on Finance 2019). Private negotiation by pharmaceutical benefits managers provides beneficiaries with more choice at a lower cost. Republicans pointed out that premiums for Part D coverage were far below initial projections. As a coalition of conservative health policy think tanks noted in 2019, “The market-based structure of [Medicare] Part D is popular and successful. Since it was first created, federal spending has come in 45 percent below projections. . . . Monthly premiums are also just half the originally projected amount, while 9 in 10 seniors are satisfied with the Part D drug coverage” (Americans for Tax Reform 2019). As a result, while Republicans support private bargaining between prescription benefit managers (PBMs) and drug manufacturers over drug prices, most remained strongly opposed to the federal government using its leverage to negotiate or set prices for drugs. In 2019, Sen. Grassley, one of the original sponsors of the Medicare Modernization Act (MMA), insisted that “we must allow competition—not government mandates—to drive innovation, curb costs, expand coverage, and improve outcomes. It wouldn’t work if the federal government interfered with the delivery of medicine and dictated which drugs would and would not be covered. That’s why we wrote a non-interference clause in the law” (Grassley 2019).

In September 2019, McConnell denounced Democratic House Speaker Nancy Pelosi’s proposal to require Medicare to negotiate drug prices with pharmaceutical manufacturers as “the same old one-size-fits-all, government-controlled philosophy we continue to see from Democrats: Forget about choice and competition. Forget about free enterprise and finding ways to unleash market forces to help consumers. Just give Washington bureaucrats more power to clumsily call the shots and manipulate markets from the top down” (House Republicans 2019). Although they were unable to block the passage of H.R.3, House Republicans offered a similar critique of the bill. House Minority Leader Kevin McCarthy (R-CA) characterized it as “a step toward nationalizing the drug industry and opening the door to a one-size-fits-all, government-controlled rationing of prescription drugs. This exacerbates the existing government policies that got us here in the first place while damaging the free market that has created these life changing medications and cures” (House Republicans 2019).

As a matter of principle, Republicans generally oppose government interference in the operation of free markets in health care. In this context, Medicare drug price negotiation, or proposals to benchmark the price of pharmaceuticals against other nations, represents an unwarranted interference in the marketplace. In contrast to this free market approach that relied on competing pharmaceutical benefits managers to negotiate prices with drug makers, Republicans argued that government-led negotiations amounted to what Rep. Devin Nunes (R-CA) described as “the seizure of medicines by an unhappy government” (Bluth 2019). The Wall Street Journal (2019) characterized H.R.3 as “a take it or leave it offer with a tax sword hanging over drug makers.” The editors argued that “the concept of negotiated prices with government has always been a political ruse because the government has outsize leverage to coerce manufacturers” (Wall Street Journal 2019). Conservatives argue that competition, not regulation or price setting, is the only policy prescription that can control costs and preserve choice. Rep. Tom Reed (R-NY) declared, “The free market system is the tool that should be used to drive prices down. That is where the solution lies, rather than taking over this space with some kind of government fiat” (Bluth 2019). His colleague Rep. Tom Rice (R-SC) captured Republican thinking on pharmaceutical pricing: “The answer to high drug prices is to move towards more free market and less government control” (Bluth 2019).

Robert B. Hackey and Theresa Durkee

Further Reading

ABC News. 2003. “ABC News/Washington Post Poll: Medicare Reform.” December 7. Accessed June 18, 2020. https://abcnews.go.com/images/pdf/883a37Medicare.pdf.

Americans for Tax Reform. 2019. “Coalition Opposes Inflationary Rebate Penalty in Medicare Part D.” July 22. Accessed January 6, 2020. https://www.atr.org/sites/default/files/assets/ATR%20Coalition%20Letter%20Opposing%20Inflationary%20Rebate%20Penalty%20in%20Medicare%20Part%20D.pdf.

Bluth, Rachel. 2019. “Lawmakers United against High Drug Prices Bare Partisan Teeth.” Kaiser Health News, March 7. Accessed December 30, 2019. https://khn.org/news/lawmakers-united-against-high-drug-prices-bare-partisan-teeth/.

Brandon, Adam. 2019. “Why Price Controls on Medicare Part D Are a Bad Prescription.” FreedomWorks, August 27. Accessed January 6, 2020. https://www.freedomworks.org/content/why-price-controls-medicare-part-d-are-bad-prescription.

Brown, Sherrod. 2019. “Brown, Stabenow Lead Finance Dem Effort to Include Bold Drug Pricing Measures in Prescription Drug Bill.” July 12. Accessed June 14, 2020. https://www.brown.senate.gov/newsroom/press/release/brown-stabenow-lead-finance-dem-effort-to-include-bold-drug-pricing-measures-in-prescription-drug-bill.

Buttigieg, Pete. 2019. “My Bold Plan for Affordable Prescription Drugs.” Boston Globe, October 7. Accessed June 11, 2020. https://www.bostonglobe.com/opinion/2019/10/07/pete-buttigieg-bold-plan-for-affordable-prescription-drugs/LYqjKGuhzLrMGwX5QuIBmJ/story.html.

Cartwright, Matthew. 2019. “Prescription Drugs.” Congressional Record (November 15): H8905. Accessed June 10, 2020. https://www.congress.gov/116/crec/2019/11/15/CREC-2019-11-15-pt1-PgH8905-3.pdf.

Congressional Budget Office. 2007. Letter to Rep. John Dingell. January 10. Accessed June 25, 2020. https://www.cbo.gov/sites/default/files/110th-congress-2007-2008/costestimate/hr410.pdf.

Congressional Budget Office. 2019. Letter to Rep. Frank Pallone. “Re: Effects of Drug Price Negotiation Stemming from Title 1 of H.R. 3, the Lower Drug Costs Now Act of 2019, on Spending and Revenues Related to Part D of Medicare.” October 11. Accessed June 10, 2020. https://www.cbo.gov/system/files/2019-10/hr3ltr.pdf.

Congressional Budget Office. 2020. “Division A—Prescription Drug Pricing Reduction Act of 2019.” March 13. Accessed June 24, 2020. https://www.cbo.gov/publication/56273.

Coombs, Bertha. 2019. “Americans Want Lower Prescription Prices, but Not if It Means Fewer Drugs, Survey Finds.” CNBC, March 6. Accessed June 5, 2020. https://www.cnbc.com/2019/03/06/americans-want-lower-prescription-prices-but-not-fewer-drugs-survey.html.

Cornyn, John. 2019. “Prescription Drug Costs.” Congressional Record (July 25): S5094–S5095. Accessed December 30, 2019. https://www.congress.gov/116/crec/2019/07/25/CREC-2019-07-25-pt1-PgS5094.pdf.

Council of Economic Advisors. 2019. “House Drug Pricing Bill Could Keep 100 Lifesaving Drugs from American Patients.” December 11. Accessed March 2, 2021. https://trumpwhitehouse.archives.gov/articles/house-drug-pricing-bill-keep-100-lifesaving-drugs-american-patients/.

Cubanski, Juliette, Tricia Neuman, and Anthony Damico. 2019. “How Many Medicare Part D Enrollees Had High Out-of-Pocket Drug Costs in 2017?” Kaiser Family Foundation, June 21. Accessed November 5, 2019. https://www.kff.org/medicare/issue-brief/how-many-medicare-part-d-enrollees-had-high-out-of-pocket-drug-costs-in-2017/.

Cubanski, Juliette, Tricia Neuman, Sarah True, and Meredith Freed. 2019. “What’s the Latest on Medicare Drug Price Negotiations?” Kaiser Family Foundation, October 17. Accessed June 11, 2020. https://www.kff.org/medicare/issue-brief/whats-the-latest-on-medicare-drug-price-negotiations/.

Doherty, Robert. 2004. “Assessing the New Medicare Prescription Drug Law.” Annals of Internal Medicine 141, no. 5: 391–395. Accessed November 1, 2020. https://www.acpjournals.org/doi/10.7326/0003-4819-141-5-200409070-00100.

Dole, Robert. 1994. “Excerpts from the Republicans’ Response to the President’s Message.” New York Times, January 26. Accessed November 1, 2020. https://www.nytimes.com/1994/01/26/us/state-union-republicans-excerpts-republicans-response-president-s-message.html.

Durbin, Dick. 2019. “Durbin, Schakowsky Introduces Legislation to Lower Drug Costs in Medicare through Price Negotiation & Competition.” October 22. Accessed June 14, 2020. https://www.durbin.senate.gov/newsroom/press-releases/durbin-schakowsky-introduces-legislation-to-lower-drug-costs-in-medicare-through-price-negotiation-and-competition-.

Dusetzina, Stacie B., and Jonathan Oberlander. 2019. “Advancing Legislation on Drug Pricing—Is There a Path Forward?” New England Journal of Medicine 381 (November): 2081–2084. https://www.nejm.org/doi/full/10.1056/NEJMp1914044.

Energy and Commerce Committee. 2019. “Health Committee Chairs’ Statement on CBO Analysis of H.R. 3.” Press Release, October 11. Accessed June 10, 2020. https://energycommerce.house.gov/newsroom/press-releases/health-committee-chairs-statement-on-cbo-analysis-of-hr-3.

Everett, Burgess. 2019. “McConnell Warns Pelosi’s Drug Pricing Plan Is DOA.” Politico, September 19. Accessed June 5, 2020. https://www.politico.com/story/2019/09/19/mcconnell-pelosi-prescription-plan-1504496.

Frank, Richard G., and Len M. Nichols. 2019. “Medicare Drug-Price Negotiation—Why Now . . . and How.” New England Journal of Medicine 381, no. 15 (October): 1404–1406. Accessed February 19, 2021. doi:10.1056/nejmp1909798.

Freed, Meredith, Juliette Cubanski, and Tricia Neuman. 2019. “A Look at Recent Proposals to Control Drug Spending by Medicare and Its Beneficiaries.” Kaiser Family Foundation, November 26. Accessed June 24, 2020. https://www.kff.org/medicare/issue-brief/a-look-at-recent-proposals-to-control-drug-spending-by-medicare-and-its-beneficiaries/.

Gottlieb, Scott. 2019. “Price Controls Would Stifle Biotech Innovation.” Wall Street Journal, December 11. Accessed June 11, 2020. https://www.wsj.com/articles/price-controls-would-stifle-biotech-innovation-11576107863.

Grassley, Chuck. 2002. “Grassley Fights for Prescription Drug Benefit.” July 17. Accessed January 6, 2020. https://www.grassley.senate.gov/news/news-releases/grassley-fights-prescription-drug-benefit.

Grassley, Chuck. 2018. “Grassley Remarks on Transparency in Prescription Drug Pricing.” November 29. Accessed January 4, 2020. https://www.grassley.senate.gov/news/news-releases/grassley-remarks-transparency-prescription-drug-pricing.

Grassley, Chuck. 2019. “Grassley on Medicare Part D Price Negotiation.” May 22. Accessed January 4, 2020. https://www.grassley.senate.gov/news/news-releases/grassley-medicare-part-d-price-negotiation.

Grassley, Chuck. 2020. “Vice President Pence Endorses Grassley-Wyden Prescription Drug Bill.” February 5. Accessed June 24, 2020. https://www.grassley.senate.gov/news/news-releases/vice-president-pence-endorses-grassley-wyden-prescription-drug-bill.

Grogan, Joe. 2020. “White House Principles for Reducing Drug Costs.” Wall Street Journal, March 11. Accessed June 8, 2020. https://www.wsj.com/articles/white-house-principles-for-reducing-drug-costs-11583850048.

Himmelfarb, Richard. 1995. Catastrophic Politics: The Rise and Fall of the Medicare Catastrophic Coverage Act of 1988. University Park: Pennsylvania State University Press. Accessed February 19, 2021. http://www.psupress.org/books/titles/0-271-01465-2.html.

House Republicans. 2019. “Burying the Socialist Agenda: Speaker Pelosi’s Prescription to Kill Drug Innovation and Access.” September 23. Accessed June 6, 2020. https://www.gop.gov/burying-the-socialist-agenda-speaker-pelosis-prescription-to-kill-drug-innovation-and-access/.

Huetteman, Emmarie. 2019. “Pelosi Aims for Feds to Negotiate Drug Prices, Even for Private Insurers.” Kaiser Health News, June 28. Accessed November 7, 2019. https://khn.org/news/pelosi-aims-for-feds-to-negotiate-drug-prices-even-for-private-insurers/.

Jacobson, Louis. 2010. “Health Care Law Takes Different Tack on Medicare Drug Negotiating.” Politifact, April 9. Accessed June 10, 2020. https://www.politifact.com/truth-o-meter/promises/obameter/promise/73/allow-medicare-to-negotiate-for-cheaper-drug-price/.

Kaiser Family Foundation. 2019a. “An Overview of the Medicare Part D Prescription Drug Benefit.” Accessed November 15, 2019. https://www.kff.org/medicare/fact-sheet/an-overview-of-the-medicare-part-d-prescription-drug-benefit/.

Kaiser Family Foundation. 2019b. “10 Essential Facts about Medicare and Prescription Drug Spending.” Accessed November 5, 2019. https://www.kff.org/infographic/10-essential-facts-about-medicare-and-prescription-drug-spending/.

Kessler, Glenn. 2016. “Trump’s Truly Absurd Claim He Would Save $300 Billion a Year on Prescription Drugs.” Washington Post, February 18. Accessed June 25, 2020. https://www.washingtonpost.com/news/fact-checker/wp/2016/02/18/trumps-truly-absurd-claim-he-would-save-300-billion-a-year-on-prescription-drugs/.

Kildee, Dan. 2019. “Affordable Prescription Drugs for Americans.” Congressional Record (November 15): H8884. Accessed June 10, 2020. https://www.congress.gov/116/crec/2019/11/15/CREC-2019-11-15-pt1-PgH8884-3.pdf.

Kirzinger, Ashley, Lunna Lopes, Bryan Wu, and Mollyann Brodie. 2019. “KFF Health Tracking Poll – February 2019: Prescription Drugs.” Kaiser Family Foundation, March 1. Accessed March 2, 2021. https://www.kff.org/health-costs/poll-finding/kff-health-tracking-poll-february-2019-prescription-drugs/.

Kirzinger, Ashley, Tricia Neuman, Juliette Cubanski, and Mollyann Brodie. 2019. “Data Note: Prescription Drugs and Older Adults.” Kaiser Family Foundation, August 9. Accessed June 8, 2020. https://www.kff.org/health-reform/issue-brief/data-note-prescription-drugs-and-older-adults/.

Lopes, Lunna, Liz Hamel, Audrey Kearney, and Mollyann Brodie. 2019. “KFF Health Tracking Poll—October 2019: Health Care in the Democratic Debates, Congress, and the Courts.” Accessed June 25, 2020. https://www.kff.org/health-reform/poll-finding/kff-health-tracking-poll-october-2019/.

Lovelace, Berkeley, Jr. 2019. “House Speaker Pelosi Unveils Democrats’ Broad Plan to Lower Prices on the Most Expensive Drugs.” CNBC, September 19. Accessed December 30, 2019. https://www.cnbc.com/2019/09/19/nancy-pelosi-unveils-sweeping-plan-to-lower-prescription-drug-prices.html.

Milani, Katy, and Devin Duffy. 2019. “Profit over Patients.” Accessed December 30, 2019. https://rooseveltinstitute.org/wp-content/uploads/2019/02/RI_Profit-Over-Patients_brief_021319-1.pdf.

Morning Consult. 2019. “Medicare Today: Nearly 9 in 10 Seniors Are Satisfied with Medicare Part D.” Accessed December 30, 2019. http://medicaretoday.org/wp-content/uploads/2019/08/8.5.2019-Senior-Satisfaction-Survey-Fact-Sheet.pdf.

Norman, Brett, and Sarah Karlin-Smith. 2016. “The One That Got Away: Obamacare and the Drug Industry.” Politico, July 13. Accessed June 5, 2020. https://www.politico.com/story/2016/07/obamacare-prescription-drugs-pharma-225444.

Oliver, Thomas, Philip Lee, and Helene Lipton. 2004. “A Political History of Medicare and Prescription Drug Coverage.” Milbank Quarterly 82, no. 2: 283–354. Accessed December 30, 2019. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2690175/#b92.

Owens, Caitlin. 2016. “Why Prescription Drugs Aren’t Part of Obamacare.” Morning Consult, March 24. Accessed June 12, 2020. https://morningconsult.com/2016/03/24/why-prescription-drugs-arent-part-of-obamacare/.

Pharmaceutical Research and Manufacturers Association (PhRMA). 2019. “Medicare Monday: How Successful Negotiation Takes Place in Medicare.” Accessed December 30, 2019. http://phrma-docs.phrma.org/sites/default/files/pdf/medicare-monday-negotiation.pdf.

Przybyla, Heidi. 2015. “Hillary Clinton Unveils Plan to Lower Prescription Drug Costs.” USA Today, September 22. Accessed June 11, 2020. https://www.usatoday.com/story/news/politics/elections/2015/09/22/hillary-clinton-prescription-drug-plan/72598898/.

Sanders, Bernie. 2019. “Sweeping Plan to Lower Drug Prices Introduced in Senate and House.” January 10. Accessed March 2, 2021. https://www.sanders.senate.gov/newsroom/recent-business/sweeping-plan-to-lower-drug-prices-introduced-in-senate-and-house.https://www.sanders.senate.gov/press-releases/sweeping-plan-to-lower-drug-prices-introduced-in-senate-and-house-2/.

Sullivan, Peter. 2019a. “CBO: Pelosi Bill to Lower Drug Prices Saves Medicare $345 Billion.” The Hill, October 11. Accessed June 10, 2020. https://thehill.com/policy/healthcare/465491-cbo-pelosi-bill-to-lower-drug-prices-saves-medicare-345-billion.

Sullivan, Thomas. 2019b. “A Tough Road: Cost to Develop One New Drug Is $2.6 Billion; Approval Rate for Drugs Entering Clinical Development Is Less Than 12%.” Policy & Medicine, March 21. Accessed June 11, 2020. https://www.policymed.com/2014/12/a-tough-road-cost-to-develop-one-new-drug-is-26-billion-approval-rate-for-drugs-entering-clinical-de.html.

Tapper, Jake, and Dan Morris. 2006. “Just How Did Medicare Bill Get Passed?” ABC News, January 6. Accessed June 18, 2020. https://abcnews.go.com/Nightline/story?id=128998&page=1.

U.S. Senate, Committee on Finance. 2007. “Prescription Drug Pricing and Negotiation: Overview and Economic Perspectives for the Medicare Prescription Drug Benefit.” Hearing before the Committee on Finance, U.S. Senate, 110th Congress, January 11. Accessed January 6, 2020. https://www.finance.senate.gov/imo/media/doc/39938.pdf.

U.S. Senate, Committee on Finance. 2019. “Open Executive Session to Consider an Original Bill Entitled ‘The Prescription Drug Pricing Reduction Act of 2019.’” July 25. Accessed January 6, 2020. https://www.finance.senate.gov/imo/media/doc/7-25-19%20--%20RX%20Drug%20Pricing%20Reduction%20Act%20of%202019.pdf.

Wall Street Journal. 2019. “Pelosi’s Expensive Drug Bill.” October 4. Accessed December 31, 2019. https://www.wsj.com/articles/pelosis-expensive-drug-bill-11570228189.

Wall Street Journal. 2020. “Where You Want to Get Cancer.” January 9. Accessed June 6, 2020. https://www.wsj.com/articles/where-you-want-to-get-cancer-11578615274.

Warren, Elizabeth. 2018. “It’s Time to Let the Government Manufacture Generic Drugs.” Washington Post, December 17. Accessed June 14, 2020. https://www.washingtonpost.com/opinions/elizabeth-warren-its-time-to-let-the-government-manufacture-generic-drugs/2018/12/17/66bc0fb0-023f-11e9-b5df-5d3874f1ac36_story.html.

Wyden, Ron. 2019. “Wyden Statement at Finance Committee Hearing to Markup Prescription Drug Pricing Proposal.” U.S. Senate, Committee on Finance, July 25. Accessed November 1, 2020. https://www.finance.senate.gov/imo/media/doc/Wyden%20Statement%20at%20Finance%20Committee%20Hearing%20to%20Markup%20Prescription%20Drug%20Pricing%20Proposal.pdf.


Physician-Assisted Death


At a Glance

Medical aid in dying, or physician-assisted death, has been the focus of highly contested ethical and moral debates among Republicans and Democrats for decades. In 1994, Oregon became the first state to allow terminally ill patients to end their own lives. In 1997, the U.S. Supreme Court ruled that the U.S. Constitution did not enshrine a right to die, but Oregonians voted to keep the act in place. As of 2020, medical aid in dying was legal in nine states as well as the District of Columbia. Although specific provisions differ from state to state, the laws legalizing the procurement of medical assistance in ending one’s own life require a prognosis of six months or less to live, passage of mental health evaluations, and verbal and written requests by the patient who is seeking aid in dying.

Republicans tend to view medical aid in dying as a violation of the Hippocratic oath taken by physicians to do no harm. Arguing that aid-in-dying laws target vulnerable citizens, Republicans maintain that terminally ill patients may be experiencing financial or emotional pressure and that legalizing physician-assisted suicide exploits potentially compromised mental states. Additionally, Republicans argue that federal funds should not be used to subsidize medical aid in dying.

Democrats, on the other hand, view the ability of terminally ill patients to end their lives not as a violation of the Hippocratic oath but rather as a way for those patients to avoid unnecessary pain and suffering. Democrats assert that medical aid-in-dying laws do not put vulnerable patients at risk because safeguards ensure that terminally ill individuals are mentally capable of making appropriate end-of-life decisions. Additionally, Democrats consider medical aid in dying as critical to personal autonomy and bodily integrity, and they believe that terminally ill individuals should have the liberty to end what they perceive as intolerable suffering.

According to Many Democrats . . .

•Medical aid in dying does not violate the Hippocratic oath because it eliminates unnecessary suffering for terminally ill individuals.

•Legal and medical safeguards are in place to ensure that terminally ill individuals are mentally stable and autonomous when electing medical aid in dying.

•Medical aid in dying is central to personal autonomy and bodily integrity, and terminally ill individuals deserve to determine for themselves whether they want to end their own life under physician supervision.

According to Many Republicans . . .

•Medical aid in dying violates the Hippocratic oath taken by physicians to “do no harm.”

•Medical aid in dying puts vulnerable individuals at risk and undermines the integrity of the health care system.

•Federal funds should not be used to pay for services related to medical aid in dying.
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Overview

Physician-assisted death sits at the root of deeper divisions among Democrats and Republicans regarding governmental authority over decision-making at the end of life. The issue has sparked intense disagreement among Democrats and Republicans regarding the morality and legality of medical aid in dying. Although the positions espoused by both parties have shifted somewhat over time, Democrats have historically supported medical aid in dying, and Republicans have traditionally opposed the practice.

Legalization of medical aid in dying dovetailed with preexisting legal debates about constitutional rights to demand or refuse medical treatment at the end of life. A series of policy and court decisions during the George H. W. Bush (R) and Bill Clinton (D) presidential administrations set the stage in which states would evaluate medical aid in dying from the 1990s onward. In 1990, the U.S. Supreme Court issued an important ruling in Cruzan v. Director, Missouri Department of Health, which centered on an individual’s constitutional right to refuse medical treatment and the state’s right to require clear evidence before the termination of life support services for incompetent patients. In a 5–4 majority opinion issued by Chief Justice William Rehnquist, the court indicated that competent Americans had a constitutional right to refuse treatment. However, as Rehnquist also noted, “There is no automatic assurance that the view of close family members will necessarily be the same as the patient’s would have been had she been confronted with the prospect of her situation while competent” (Cruzan, by Cruzan v. Director, Missouri Department of Health 1990).

In 1997, the U.S. Congress passed the Assisted Suicide Funding Restriction Act, sponsored by Rep. Ralph Hall (D-TX) and originally cosponsored by 87 Republican and 16 Democratic representatives. As Hall explained, “The bill has the modest goal of keeping the Federal Government out of the business of assisted suicide” (Hall 1997). The act, which prohibited the use of federal funds for any health service or coverage for medical aid in dying, passed by votes of 99–0 in the Senate and 398–16 in the House. When President Bill Clinton signed the act in April 1997, he emphasized his personal opposition to medical aid in dying: “I continue to believe that assisted suicide is wrong. While I have deep sympathy for those who suffer greatly from incurable illness, I believe that to endorse assisted suicide would set us on a disturbing and perhaps dangerous path” (Clinton 1997).

Meanwhile, the U.S. Supreme Court issued rulings in 1997 on two cases pertaining to physician-assisted death: Washington v. Glucksberg and Vacco v. Quill. In Washington v. Glucksberg, several physicians and a nonprofit organization that offered counseling services to individuals considering physician-assisted death challenged Washington State’s ban on physician-assisted death. The Supreme Court held in a unanimous ruling that the state’s ban was not unconstitutional and that assisted death was not protected as a fundamental liberty by the Fourteenth Amendment. The court concluded that while the U.S. Constitution may guarantee the right to refuse medical treatment, it did not guarantee a right to assisted death. Importantly, however, Washington v. Glucksberg left it to the states to decide how to regulate the practice.

The second case, Vacco v. Quill, came to the U.S. Supreme Court after physicians in New York challenged the constitutionality of the state’s ban on physician-assisted death. The state allowed competent terminally ill adults to withdraw their own lifesaving treatment but prohibited physicians from doing so on their patients’ behalf. In another unanimous ruling, the U.S. Supreme Court concluded that New York’s ban was constitutional and within the state’s regulatory interest. While Washington v. Glucksberg held that Washington State’s ban did not violate the due process clause of the Fourteenth Amendment, in this case, the court held that New York’s ban did not violate that amendment’s equal protection clause (Vacco, Attorney General of New York v. Quill 1997). Because states had the constitutional authority to institute such bans, the matter of regulating medical aid in dying fell to the states.

Oregon

In 1994, Oregon became the first state to legalize medical aid in dying. The path to enactment of the Oregon Death with Dignity Act began in 1989 when state senator Frank Roberts (D) introduced several unsuccessful bills in support of medical aid in dying. Roberts retired from office in 1993 due to terminal cancer. The following year, the debate shifted from the legislative process to the ballot box. Oregon voters subsequently passed the Oregon Death with Dignity Act by a margin of 51–49 percent (Oregon Blue Book 2020). The first state law of its kind, Oregon’s Death with Dignity Act spurred national attention. A legal injunction delayed implementation until the Ninth Circuit Court of Appeals lifted it in 1997. That year, Oregon voters also defeated Measure 51, a repeal initiative, by a margin of 60 percent to 40 percent (Oregon Blue Book 2020).

When Measure 51 failed, national lawmakers opposed to physician-assisted death sprang into action. Sen. Don Nickles (R-OK) introduced legislation to bar physicians from prescribing controlled substances approved by the Drug Enforcement Administration (DEA) for the purpose of medical aid in dying. Meanwhile, House Judiciary Committee Chairman Henry Hyde (R-IL) remarked, “I’m interested in medical doctors being healers . . . not social engineers serving as executioners” (“House Passes Bill” 1999). Senate Judiciary Committee Chairman Orrin Hatch (R-UT) weighed in as well: “To me, physician-assisted suicide is morally and ethically reprehensible, an abhorrent practice which our society can ill-afford to see as a viable alternative to compassionate care and treatment” (Burrell 1998).

Democrats in Congress responded to these developments by accusing Republicans of superseding states’ rights—frequently a guiding principle of GOP politics. “You are imposing the government over the right of people to make decisions in their lives,” said Rep. Barney Frank (D-MA). “Some of us believe an individual has the right to make a decision that life has become unbearable” (“House Passes Bill” 1999). Sen. Ron Wyden (D-OR) added, “Does this Congress meeting here in Washington, D.C., believe it is better equipped than the citizens of my state to make moral decisions about acceptable medical practice in Oregon?” (Burrell 1998). The U.S. Senate, under President Pro Tempore Strom Thurmond (R-SC) and Majority Leader Trent Lott (R-MS), took no action on Nickles’s proposed legislation.

The matter ultimately reached the U.S. Supreme Court, which in 2005 heard arguments in the case of Gonzales v. Oregon. U.S. Attorney General Janet Reno, who served under Bill Clinton, had previously argued that the federal government could not prosecute physicians acting in accordance with the provisions of Oregon’s law. But John Ashcroft, who served as U.S. attorney general under George W. Bush from 2001 to 2005, threatened to prosecute physicians who prescribed lethal doses to terminally ill patients in accordance with Oregon’s law. Oregon Attorney General Hardy Myers (D) challenged Ashcroft’s stance, and the state’s Democratic members of Congress indicated public support of the state’s position (Daly 2005).

The U.S. Supreme Court decided in favor of Oregon, 6–3, holding that the federal government did not have authority under the Controlled Substances Act to overrule state laws. Barbara Roberts (D), who was Oregon’s governor at the same time her husband served in the state senate, later reflected that “end-of-life care has become better in Oregon. People know they have choices. As of 2014, 1,300 prescriptions have been written [for physician-assisted death], and 850 were used. Getting the prescription doesn’t mean you have to use it. . . . There is a special place in my heart for the law and the benefits of death with dignity” (Sherman 2016).

Following the Gonzales v. Oregon ruling, other states, including Arizona, Rhode Island, and Washington, began considering legislation based on the Oregon model. States that legalized physician-assisted death did so in one of three ways—legislation, court mandate, or ballot initiative—with some variation with respect to prescribing methods and reporting processes. At the same time, however, public opinion on medical aid in dying remained politically divided. One 2007 Gallup poll, conducted the week of Dr. Jack Kevorkian’s release from prison, reported that while 54 percent of Republicans considered assisted death to be morally unacceptable, 59 percent of Democrats responded that it was morally acceptable (Carroll 2007). Kevorkian, a physician colloquially known as “Doctor Death,” had aided an estimated 130 terminally ill patients with ending their own lives (Childress 2012).

Washington

Fourteen years after Oregon voters legalized aid in dying, Washington voters did the same, making Washington the second state to legalize the practice by ballot initiative. In 2008, former Washington State Gov. Booth Gardner (D) filed an aid in dying initiative to be placed on the November ballot that year. Gardner cited Oregon when defending Ballot Initiative I-1000: “The Oregon Death with Dignity Act has passed the test of time. . . . None of the frightening outcomes predicted by opponents came true” (Gardner 2008). Moreover, as Gardner argued, “Based on their religious beliefs, many people think that a person should not under any circumstances choose to end their life. I respect this moral belief, but it should not be the basis for state law” (Gardner 2008). Another former Washington governor, John Spellman (R), voiced his disapproval: “Do you really think that, once implemented, assisted suicide will remain merely a ‘personal choice,’ isolated from not-so-subtle coercions of everyday life and magically protected from health care rationing?” (Spellman 2008).

Spellman’s concern echoed broader concerns raised by other Republican critics, who feared that legalizing medical aid in dying would threaten vulnerable, terminally ill patients. The same day that Democratic presidential nominee Barack Obama won Washington by a 17-point margin over Republican nominee John McCain, Washington voters approved ballot initiative I-1000 by a 51–49 percent margin.

Like Oregon, Washington had a decades-long history debating the issue of medical aid in dying. The state’s Natural Death Act of 1979 banned physician-assisted death, and Washington legislators and voters alike had rejected earlier legalization efforts. Most notably, in 1991, Bradley Robinson of Seattle introduced the Washington Aid in Dying Initiative, which called for legalizing assisted death in cases of medically terminal conditions. After the Washington State Legislature failed to take action on proposed legislation, Washington voters defeated a ballot initiative by a margin of 54 percent to 46 percent (“Washington Aid-in-Dying” 1991).

Traditionally blue states like Washington began to introduce medical aid-in-dying legislation following the Gonzales ruling—even as public opinion remained politically divided. While the percentage of U.S. adults considering physician-assisted death to be morally acceptable remained relatively stable between 2001 and 2011, a 2011 Gallup national poll indicated a clear partisan difference, with 51 percent of Democrats considering assisted death to be morally acceptable compared to only 32 percent of Republicans (Saad 2011).

These results indicated gradually warming acceptance to the concept of physician-assisted death among politically progressive Americans. But passage and implementation of medical aid-in-dying legislation remained difficult in blue states as well. For example, in 2012, Massachusetts voters defeated a ballot initiative that would have legalized assisted suicide by a margin of 51 percent to 49 percent (Span 2012). The result marked a significant departure from public polling as late as August that had indicated that 58 percent of voters supported the measure, including 61 percent of Democrats and 44 percent of Republicans, with only 24 percent of respondents opposed (Public Policy Polling 2012).

Montana

Montana represents an unusual case. It is a traditionally red state in which legalization of physician-assisted death was not the product of legislation or ballot initiative but court mandated. Montana state code already permitted terminally ill individuals to withdraw or withhold life-sustaining care at end of life via the Montana Rights of the Terminally Ill Act, which was enacted in 1985. The Montana Supreme Court’s ruling in Baxter v. Montana in 2009 authorized assisted death in the state. Although the medical aid-in-dying cases heard by the U.S. Supreme Court—Glucksberg v. Washington, Vacco v. Quill, and Gonzales v. Oregon—all centered on constitutional rights, Baxter v. Montana did not. The case reached the Montana Supreme Court after a district court had ruled that Robert Baxter, a trucker from Billings, had a right to die by physician-assisted suicide. Ultimately, the Montana Supreme Court issued a narrower ruling based on statutory law. In its majority opinion, the court indicated that “we find nothing in Montana Supreme Court precedent or Montana statutes indicating that physician aid in dying is against public policy” (Baxter v. State of Montana 2009).

Not all Democratic legislators agreed with efforts to expand health rights to include medical aid in dying. As state representative Julie French (D) argued, “Before we deal with assisted suicide, we should make sure first and foremost that everybody has equal access [to health care services]” (Johnson 2009). The ruling protected physicians from prosecution if they helped terminally ill patients die but did not affirm that the state constitution guaranteed a right to medical aid in dying. Because the Montana Supreme Court ruled on statutory grounds, future legislative efforts to criminalize medical aid with dying remain possible in the state.

California

California legalized medical aid in dying in 2016 following public debate that shed light on inter- and intraparty differences. In 2015, California state senators Lois Wolk (D) and Bill Monning (D) introduced Senate Bill 128 in response to the well-publicized case of Brittany Maynard, a terminally ill 29-year-old California resident who relocated to Oregon to end her own life. The act outlined specific regulatory safeguards, including a written request for aid-in-dying drugs signed in the presence of a witness (Senate Bill No. 128 2015). Public opinion indicated widespread support for medical aid-in-dying legislation across the political spectrum: one 2015 University of California–Berkeley poll found that 82 percent of Democrats and 67 percent of Republicans supported the idea (Maclay 2015).

The bill only faced Republican opposition in the state senate and among some liberal members of the Assembly. One news report characterized liberal opposition to the bill as a rift among affluent white policy makers and Latino policy makers who represented agricultural and working-class communities (Greenhut 2015). Democratic assemblywoman Lorena Gonzalez highlighted what she considered the illusion of choice for financially vulnerable patients: “We have a health care system that is set up to cut costs” (Morain 2015). Republican policy makers such as state senator Bob Huff echoed similar concerns about socioeconomic pressure associated with medical aid in dying: “Let’s call this for what it really is: It’s not death with dignity. This is state-assisted death, physician-assisted death and relative-assisted death” (McGreevy 2015).

Gov. Jerry Brown (D) signed the California End of Life Option Act into law on October 5, 2015. “I do not know what I would do if I were dying in prolonged and excruciating pain,” said Brown. “I am certain, however, that it would be a comfort to be able to consider the options afforded by this bill. And I wouldn’t deny that right to others” (Pérez-Peña and Lovett 2015). The existence of regulatory safeguards as outlined in the law, and the right of a terminally ill individuals to have the choice of how to end their life, are two of the main principles taken by the Democratic party regarding medical aid in dying. The bill was enacted in June 2016, making California the fifth state to have right-to-die legislation. In May 2018, a state court judge invalidated the law, ruling that it had been improperly passed during a special legislative session (Anapol 2018). A state appeals court reinstated the law, a decision that was later affirmed by the California State Supreme Court when it declined to review the case.

Colorado

In November 2016, Colorado voters approved Proposition 106, the End of Life Option Act, by an overwhelming 2-to-1 margin (Brown 2016), and Gov. John Hickenlooper (D) signed the measure into law in December 2016. The measure limited eligibility to terminally ill individuals with less than six months to live, and like other state laws modeled after Oregon’s legislation, required requestors to submit multiple requests to an attending physician, obtain a second opinion, and undergo a mental health consultation. Public reports indicated that the number of terminally ill Coloradans obtaining prescriptions through the measure increased steadily two years after passage, from 72 in 2017 to 125 in 2018 (Navarro 2019).

Maryland

During his Maryland gubernatorial campaign in 2014, Larry Hogan (R) expressed opposition to medical aid in dying (Wiering 2014). Following his reelection in 2018, the Democratic-majority Maryland General Assembly introduced a bill to legalize medical aid in dying. As the legislature prepared to debate the bill, Hogan acknowledged that the issue is “one that I really wrestle with from a personal basis” (Wood 2019b). Hogan’s wrestling coincided with a greater sense of support among Maryland voters, as public opinion polling in early 2019 indicated that 62 percent of Marylanders favored the concept of providing medical aid in dying (Bonessi 2019). After the state’s House of Delegates approved the bill in February 2019, state senators incorporated several amendments into the Senate version of the End-of-Life Option Act, which strengthened eligibility requirements by requiring requestors to have an irreversible condition that would “within a reasonable degree of medical certainty” lead to death within six months (Washington Post 2019).

The bill would have represented one of the strictest laws on medical aid in dying, but it failed with a tie vote in the Democratic-led Senate. After the vote, state senator Cheryl Kagan (D) tweeted her disappointment but emphasized that “votes crossed party and racial lines. The debate honored the significance of the issue.” Indeed, one Republican supported the measure while nine Democrats voted against it. As the bill’s sponsor, state senator Will Smith (D), acknowledged, “At the end of the day, this was about giving folks a modicum of autonomy when they’re facing their end of life” (Rey 2019). During the same legislative session, Hogan allowed HB77, a bill that decriminalized attempted suicide, to become law without his signature, leaving the door open for future debate on assisted death in Maryland (Waldman 2019).

Democrats on Physician-Assisted Death

By 2020, physician-assisted death was legal in Washington, DC; seven traditionally blue states (California, Hawaii, Maine, New Jersey, Oregon, Vermont, and Washington); one traditionally red state (Montana); and one state (Colorado) that has shifted from Republican to Democratic dominance over the last two decades (CNN 2019). A number of Democratic-majority city councils, including those in Albuquerque, Santa Fe, and Las Cruces, New Mexico, have also affirmed their support for medical aid in dying (AP News 2018).

Democrats argue that assisted suicide does not violate the Hippocratic oath because it actually eliminates unnecessary suffering for terminally ill individuals. Following intense debate, Hawaii was the seventh jurisdiction to pass aid-in-dying legislation in 2018. Hawaii state senator Russell Ruderman (D) argued, “There is no reason to deny others the freedom to live and die as we choose” (Nanea 2018). When fellow Democratic senator Josh Green, a physician, voiced his support for the legislation, he also expressed concern regarding how he could balance upholding the Hippocratic oath while feeling obligated to alleviate his patients’ suffering (Nanea 2018). Democratic majorities in both the state house of representatives and the state senate cleared the path toward passage, and the Our Care, Our Choice Act went into effect on January 1, 2019 (Gorman 2018).

In 2019, on the other side of the country, Gov. Andrew Cuomo (D) of New York explained, “It’s a controversial issue, it’s a difficult issue, but the older we get and the better medicine gets the more we’ve seen people suffer for too, too long” (Bump 2019). Cuomo’s comments were in direct response to Gov. Phil Murphy (D) having signed a medical aid-in-dying law in New Jersey. According to one January 2019 Quinnipiac poll, 63 percent of New Yorkers supported assisted suicide, including a striking 69 percent of Democrats (Lovett 2019).

Democrats also maintain that medical aid in dying does not put vulnerable individuals at risk because legal and medical safeguards are in place to ensure that terminally ill individuals are mentally stable and autonomous. State laws may vary with respect to specifics, but states that have implemented medical aid-in-dying legislation have included procedural safeguards intended to ensure that requestors are mentally competent. For example, Hawaii’s Our Care, Our Choice Act requires that terminally ill individuals make three medication requests, wait at least 20 days between such requests, and undergo a mental health consultation with two medical professionals before a patient could obtain a prescription (Span 2019). When Gov. David Ige (D) signed Hawaii’s medical aid-in-dying legislation, he remarked, “I believe that we have clear safeguards in place. It is time for terminally ill, mentally competent Hawai‘i residents who are suffering to make their own end-of-life choices with dignity, grace and peace” (Office of the Governor of the State of Hawai‘i 2018).

In New Mexico, medical aid in dying returned to the legislative docket following the election of a Democratic governor and the expansion of the Democratic majority in the state house in the 2018 midterm elections (Lee 2019). Gov. Michelle Lujan Grisham voiced support for medical aid in dying while on the campaign trail. The proposal introduced by Rep. Deborah Armstrong (D) and state senator Liz Stefanics (D) in December 2018 incorporated safeguards that included a 48-hour postprescription waiting period and also required authorization from two medical professionals. The bill progressed through committee but failed to receive a vote during the 2019 legislative session.

Democrats contend that medical aid in dying is central to personal autonomy and bodily integrity. In this respect, terminally ill individuals deserve to have the choice of whether or not they want to end their own life under physician supervision. When Gov. Peter Shumlin (D) signed Vermont’s aid-in-dying law in May 2013, he said, “Vermonters who face terminal illness and are in excruciating pain at the end of their lives now have control over their destinies. This is the right thing to do” (Muller 2013). Upon signing a bill passed in New Jersey’s Democratic-led state assembly and state senate in 2019, Gov. Phil Murphy expressed similar sentiments, declaring that “signing this legislation is the decision that best respects the freedom and humanity of all New Jersey residents” (Murphy 2019).

Although states under Democratic control have taken a leading role in introducing and implementing medical aid-in-dying legislation, some Democrats have resisted the idea. For example, in 2013, Vermont policy makers legalized physician-assisted death by enacting Act 39, or the Vermont Patient Choice and Control at the End of Life Act, as a less restrictive adaptation of Oregon’s law. Democrats and Republicans in the state senate were deadlocked between those who wanted a bill like Oregon’s and those who wanted less government intervention. Arguments within the state Democratic party focused on the appropriate degree of government regulation: while state senator Claire Ayer (D) called the hybrid law a “compromise,” another Democratic lawmaker, Peter Galbraith, argued that the law allowed for too much government involvement in the process (Hallenbeck 2013). In 2014, Gov. Dannel Malloy (D) of Connecticut also voiced his personal apprehension with medical aid in dying when it looked as if a Democratic-sponsored bill might reach his desk: “I don’t think in society we should be viewed as encouraging suicide” (Pazniokas 2014). For almost a decade, the Connecticut General Assembly had considered medical aid-in-dying legislation, but none of these legislative efforts advanced out of committee (Altimari 2019). And although Gov. Phil Murphy signed medical aid-in-dying legislation in New Jersey in April 2019, he expressed similar personal misgivings: “While my faith may lead me to a particular decision for myself, as a public official I cannot deny this alternative to those who may reach a different conclusion” (Linge 2019).

In 2016, the New Mexico Supreme Court, composed of four elected Democratic judges and one Republican, issued a unanimous ruling that medical aid in dying was not a constitutional right. Justice Edward Chavez (D) wrote that the court recognized the “magnitude and importance of the very personal desire of a terminally ill patient to decide how to safely and peacefully exit a painful and debilitating life.” He also conceded that the state “does not have an interest in preserving a painful and debilitating life that will end imminently” (Haywood 2016). Nonetheless, the court’s decisive ruling was a disappointment to supporters of physician-assisted death options. Following that ruling, the New Mexico Legislature revisited the matter. In March 2017, however, the state senate defeated Senate Bill 252—which would have legalized medical aid in dying—by a 22–20 vote, with 15 Republicans voting nay (Terrell 2017).

Democratic control of the Maryland House of Delegates and Senate throughout the 2010s also did not lead to smooth passage of medical aid-in-dying legislation in the state. Several prospective bills failed to advance beyond committee during the decade. In March 2019, Maryland state senator Bobby Zirkin (D) argued that the initial version of the most recent bill was “flawed to its core.” Zirkin supported the measure after stricter definitions and additional safeguards were incorporated, much to the chagrin of state senator Will Smith (D), the bill’s sponsor, who concluded, “The bill does shift toward many more steps to go through . . . and maybe that’s a good thing, and maybe that’s not” (Wood 2019a). The state senate ultimately deadlocked on the revised bill, leading to its defeat during the 2019 legislative session. The tie vote marked the furthest that medical aid-in-dying legislation had advanced within the Maryland General Assembly. State delegate Shane Pendergrass (D) and state senator Jeff Waldsteicher (D) reintroduced the End-of-Life Option Act in both chambers in January 2020, but the legislature adjourned for the 2020 session due to the COVID-19 pandemic before taking action on the bill.


DC’s Death with Dignity Act Exploits the Suffering and Vulnerable

On February 6, 2017, Rep. Keith Rothfus (R-PA) addressed the Speaker of the U.S. House of Representatives to express his strong opposition to Washington, DC’s Death with Dignity Act.


The D.C. City Council recently passed a so-called Death with Dignity Act, which would allow adults who have been diagnosed with a terminal disease and who have been told they have 6 months or less to live to receive a prescription from their doctor to end their life. D.C.’s assisted suicide law, Mr. Speaker, threatens the inalienable rights of vulnerable citizens. Not only does the new D.C. statute tear at the tapestry of our Nation’s founding, it directly contradicts the Hippocratic oath every physician takes, to do no harm.

I shudder to think of the lives that will be lost because our society tells the weak, the despairing, the suffering, or the hopeless that suicide is the best option for them. Laws similar to the D.C. Death with Dignity Act in the U.S. and Europe have resulted in individuals being pressured to end their lives, and insurance companies covering the reimbursements for suicide treatment but not for other care.

Allowing physicians to prescribe lethal medications to patients would mean we are abandoning our Nation’s most vulnerable citizens and, instead, succumbing to a culture that is worse than the disease.
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Republicans on Physician-Assisted Death

Republicans have raised ethical concerns with medical aid in dying, arguing that the practice threatens the integrity of the health care system by compelling medical professionals to harm terminally ill patients and potentially enabling family members to exploit their relatives’ vulnerabilities for their own gain. Among the 44 states where assisted suicide is illegal, 30 awarded their electoral votes to Republican presidential nominee Donald Trump during the 2016 presidential election.

Republicans argue that physician-assisted death violates the Hippocratic oath to “do no harm.” Gov. Paul LePage (R) of Maine, who held office from 2011 to 2019, vowed to veto any medical aid-in-dying legislation that came across his desk. In public statements, LePage described assisted death as an immoral act. As he explained, “Here we are talking about death with dignity and we’re sitting there, human beings, passing judgment on who can live and who can die. No, I don’t believe in it” (“LePage Says” 2017). LePage’s sentiment mirrored that of Republicans on the other side of the country. When Hawaii’s House Committee on Health and Human Services held hearings regarding HB-2739 in February 2018, the Honolulu County Republican Party testified against the proposed medical aid-in-dying legislation. As they argued, “No one, especially a doctor, should be permitted to kill intentionally or assist in killing intentionally. Physicians are sworn to eliminate illness and disease but never eliminate their patients” (Honolulu County Republican Party 2018).

Similarly, when the Maryland General Assembly moved forward with legislation in 2019, state senator Justin Ready (R) argued, “This crosses a very bright red line of where we should be going as a society, as a state” (Wood 2019a). Patricia Fenati, a Republican who sought but lost election to the Maryland House of Delegates in 2018, weighed in even more forcefully. In a February 2019 letter to the Montgomery County Republican Party, Fenati declared, “I believe Assisted Suicide is another term for Assisted Murder and it sets us high on a slippery slope leading to other uses of sympathetic murder and mercy killing” (Montgomery County Republican Party 2019).

Republicans argue that medical aid-in-dying legislation places vulnerable individuals at risk, undermining the integrity of the health care system. When the Maine Legislature deliberated over medical aid-in-dying legislation in 2017, state representative Deborah Sanderson (R) asked, “Do we know there is choice at the end when they self-administer? I think we would be naive to imagine that every family is perfect and there may not be an occasion for an alternative motive, an inheritance or financial gain” (Miller 2017). Similarly, when the Connecticut General Assembly revisited the matter in 2018, state senator Joe Markley (R) admitted, “My greatest fear is that people who are disabled or terminally ill will be pressured by family or insurance companies to take their own lives. Life is precious, and the laws in the state of Connecticut should continue to acknowledge that” (Connecticut Senate Republicans 2018). In 2019, New Mexico representative Gregg Schmedes (R) emphasized that despite procedural safeguards, the ability to self-administer lethal doses without a medical professional present could allow family members to carry out “the perfect crime” (Lee 2019).

In January 2019, Montana state representative Carl Glimm (R) introduced House Bill 284, which would criminalize medical aid in dying in Montana. He intended the bill “to send a message about suicide from young to old, from healthy to sick—that it’s not a good option” (Ragar 2019). The bill passed in the house almost entirely along party lines in February 2019, with 41 of 46 Democrats voting nay and 52 of 53 Republicans voting yea. The bill died in the state senate in April 2019, leaving the court mandate intact.

Under a 2019 bill sponsored by Maine state representative Patty Hymanson (D) and state senator Marianne Moore (R), a terminally ill patient with a six-month prognosis would be allowed to receive a lethal dose from a physician for self-administration. The bill marked a second effort to pass physician-assisted death legislation in the state. State senator Roger Katz (R) sponsored a 2017 bill that passed on a bipartisan vote in the one-seat Republican-majority Senate, but ran aground on a bipartisan vote in the slim Democratic-majority House (Miller 2017).

The 2019 bill required requestors to submit one written and two oral requests to an attending physician, obtain a second opinion from another physician, and undergo a mental health consultation. State representative Abigail Griffin (R) offered her opposition, proclaiming, “This bill is an attack against the value of life. Physician assisted suicide tells the elderly, disabled and dependent family members their lives are not valuable. It takes away their hope. It is not compassionate” (Griffin 2019). Following the 2018 midterm elections, Democrat Janet Mills succeeded Paul LaPage as governor and signed into law what LaPage had long vowed to veto (Span 2019).


Aid in Dying Respects Personal Liberty

On June 12, 2019, Gov. Janet Mills (D-ME) offered the following remarks when signing the Death with Dignity Act, which legalized physician-assisted death in the state of Maine:


What is the balancing of rights then, when an individual, in the throes of suffering and facing certain death, but while still competent, wishes to end life, denying death its ultimate pain?

Some argue that enactment of L.D. 1313 equates to the government authorizing taking life, or “playing god” with the lives of our citizens.

It is not up to the government to decide who may die and who may live, when they shall die or how long they shall live. It is our duty to provide the most comprehensive end of life care possible, a task we have only recently begun to recognize. But what is the responsibility of society when compassionate end of life care may not be adequate or accessible?

We also have a duty to prevent people from being victimized, to prevent discrimination against persons with disabilities, to make sure others do not take advantage of vulnerable citizens.

Despite the narrowest of votes in the House of Representatives, L.D. 1313 appears to be favored by a majority of Maine people surveyed, and it includes some, though not all, safeguards to protect the decision-making of competent terminally ill patients and to protect misuse and abuse of lethal medications and the diversion of dangerous drugs.
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Republicans also insist that federal funds should not be used to pay for services related to assisted death. One of the most prominent cases in this respect occurred after Washington, DC, became the sixth jurisdiction to enact medical aid-in-dying legislation. Mayor Muriel E. Bowser, a Democrat, signed the district’s Death with Dignity Act on January 6, 2017, which was then transferred to Congress for review. A spokesman for the mayor stated that “we are committed to ensuring this legislation becomes law and will keep all options on the table to implement it should Congress attempt to meddle in our local affairs” (Portnoy and Davis 2017). Within the week, however, Sen. James Lankford (R) of Oklahoma and Rep. Brad Wenstrup (R) of Ohio condemned the law and introduced companion resolutions disapproving of the act (H.J. Res. 27 2016). Seventy-two cosponsors, all Republican, joined the joint resolution, but it never reached the floor of the U.S. House or Senate for a full vote.

Republican opponents did not give up. Next, House Republicans tried to repeal the law and bar funding to the city for implementation. In May 2017, language in President Trump’s proposed 2018 federal budget barred Washington, DC, from using any funding of any kind for implementation. In July 2017, the House Appropriations Committee voted 28–24 to repeal the law and impose a spending ban via an amendment introduced by Rep. Andy Harris (R-MD). Harris argued that “encouraging patients to commit suicide deprives them of the opportunity to potentially be cured by new treatments that could ameliorate their condition and even add years to their lives, if not cure them completely” (Kinery 2017). In response, DC Council Member Mary M. Cheh (D) decried that the spending ban “would directly result in the prolonged suffering and pain of District residents” (Portnoy and Davis 2017). The 2018 federal budget resolutions passed by the U.S. House of Representatives and Senate in October 2017 did not include Harris’s rider to repeal the District’s Death with Dignity Act.

In September 2017, Representative Wenstrup introduced another concurrent resolution, cosponsored by five Republicans and five Democrats, which questioned assisted death more broadly. As the resolution concluded, “It is the sense of the Congress . . . that the Federal Government should not adopt or endorse policies or practices that support, encourage, or facilitate suicide or assisted suicide, whether by physicians or others” (H. Con. Res. 80 2017). During the first two years of implementation, only two DC residents ended their lives under the district’s “death with dignity” legislation (Nirappil 2019).

While blue states have moved forward with medical aid-in-dying legislation, legislatures in several traditionally red states have either imposed more stringent bans on physician-assisted death or reaffirmed their opposition to medical aid in dying. In April 2017, Alabama state representative Mack Butler (R) sponsored HB96, entitled the Assisted Suicide Ban Act. The act would “prohibit a person or a health care provider from providing aid in dying to another person and would provide civil and criminal penalties for violations” (Assisted Suicide Ban Act 2017). The bill passed the state house and senate by margins of 80–2 and 25–3, respectively, and garnered yea votes from the majority of Democrats and Republicans in both chambers. Gov. Kay Ivey (R) signed the bill into law in May 2017, making assisted death a felony in Alabama (Hill 2017). That same year, the South Dakota state senate adopted and the house of representatives concurred with Resolution 11, which affirmed that “the Legislature strongly opposes and condemns physician-assisted suicide” (State of South Dakota 2017).
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Preexisting Conditions


At a Glance

Prior to the implementation of the Affordable Care Act (ACA) in 2014, most insurers required individuals with preexisting health conditions to fill out detailed questionnaires about past conditions or known risk factors (e.g., cancer, chronic diseases, pregnancy). This process of risk assessment—known as underwriting—was commonplace in the individual and small group health insurance markets. Insurers used this information to predict subscribers’ use of medical services and to set premiums. Many private insurers declined to offer coverage to individuals with multiple risk factors, excluded coverage for treatment related to preexisting conditions, or charged higher premiums or deductibles to subscribers with known risks (Claxton et al. 2016). Some individuals in high-risk occupations or with unusually expensive conditions (e.g., hepatitis C, HIV/AIDS, lupus) were effectively “uninsurable” because the expected cost of their medical care exceeded what insurers could reasonably charge in premiums. In 2019, an estimated 53.8 million Americans under the age of 65 lived with one or more preexisting conditions that could limit their ability to purchase health insurance in the individual health insurance marketplace. In addition, nearly half (45 percent) of families had at least one nonelderly adult with a “declinable medical condition” (Claxton et al. 2019).

The ACA, commonly known as Obamacare, prohibited the use of underwriting to assess the risk of potential subscribers and required insurers to sell policies to all individuals, regardless of their claims history, gender, or health status. In addition, insurers could no longer impose annual limits or a lifetime cap on covered benefits (Kaiser Family Foundation 2012). These policy changes transformed the market for individual health insurance. By establishing a comprehensive set of “essential health benefits” for all insurers, the ACA effectively ended the practice of excluding preexisting medical conditions or treatments from coverage (Kaiser Family Foundation 2012).

Although the public remains sharply divided about the ACA, a 2019 Kaiser Family Foundation poll indicated that protections for persons with preexisting conditions enjoyed broad bipartisan support. A majority of Democrats (88 percent) and Republicans (62 percent) agreed that it was “very important” to “prohibit private health insurance companies from denying coverage because of a pre-existing medical condition” (Kirzinger, Muñana, and Brodie 2019). A decade after the ACA became law, the question dividing the parties was no longer whether to protect patients with preexisting conditions but rather how to do so.

Democrats regard the passage of the ACA as a historic milestone in the quest to protect patients with preexisting conditions. They note that before 2010 millions of Americans lived in fear that they would be denied insurance coverage in the individual insurance marketplace. During the first presidential debate in September 2020, former Vice President Joe Biden warned that without the ACA, health insurance coverage for 100 million people would be in jeopardy (Page 2020). As a result, Democrats view the insurance market reforms introduced by the ACA as a matter of basic fairness. Without these protections, millions of vulnerable Americans would suffer from health-based discrimination. Since illness can strike at any time, Democrats believe all Americans benefit from the ACA’s insurance market reforms. They see Republican efforts to repeal the ACA—and the Trump administration’s support for overturning it in court—as actions that would disproportionately harm the chronically ill, pregnant women, and other patients with underlying risk factors. As Biden pointed out, without the ACA’s protections, insurers would be “able to charge women more for the same exact procedure a man gets” (Page 2020). Democrats regard proposals to repeal or weaken the ACA as a step backward that would permit insurers to raise premiums or deny coverage to millions of Americans.

Republicans steadfastly opposed the ACA, which failed to win a single Republican vote in 2010. This hostility toward Obamacare, the passage of which was one of the major triumphs of the Democratic president’s two terms in office, has not diminished over time. Republicans condemn the ACA as both an unwarranted intrusion on individual liberty and an unprecedented increase in the size and power of the federal government. Republicans also contend the ACA unnecessarily limits consumer choice by mandating a one-size-fits-all approach to insurance benefit design. In addition, Republicans argue that the ACA’s insurance market reforms increased insurance premiums for all subscribers. They see the rising cost of health insurance, not discrimination by insurers, as the principal threat to affordable health insurance. Republicans say that they seek to increase competition in the insurance marketplace by encouraging the development of more affordable—and less comprehensive—insurance products. President Donald Trump promised that his America First Healthcare Plan would offer Americans “a better and less expensive plan that will always protect individuals with preexisting conditions” (Trump 2020). Although Republicans defend the need to protect patients with preexisting conditions, they argue that states, not the federal government, should take the lead in crafting solutions.

According to Many Democrats . . .

•The Affordable Care Act (ACA) ensured equitable access to health insurance for all Americans by banning discrimination against patients with preexisting conditions.

•The ACA made health insurance more affordable for patients with chronic diseases and other high-cost medical conditions.

•Insurers must be strictly regulated to protect access to care for vulnerable patients.

According to Many Republicans . . .

•The Affordable Care Act (ACA) should be repealed and replaced; insurance market reforms have increased premiums and limit consumer choice.

•The rising cost of health insurance, not discrimination by insurers, is the principal threat to health care access.

•States need more flexibility to create high-risk pools for vulnerable patients to ensure access to care for patients with preexisting conditions without increasing premiums for all subscribers.
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Overview

Government efforts to assist individuals with preexisting health conditions first appeared in the 1970s. Millions of Americans purchased coverage in the individual insurance market, where premiums were based on individuals’ likelihood of using medical care, which depended on such factors as age, family medical history, past personal medical history, and health risk behaviors such as smoking. In 1976, Connecticut and Minnesota became the first states to create high-risk pools for individuals who had been denied coverage by insurers in the individual health insurance market. Over the next two decades, two dozen states established similar plans; total plan enrollment in state high-risk pools exceeded 91,000 in 1996 (Pollitz 2017).

That same year, Congress passed the Health Insurance Portability and Accountability Act (HIPAA). The new law included protections for individuals with preexisting protections who were enrolled in employer-based health insurance plans. Under HIPAA, employer-sponsored plans were not allowed to exclude medical conditions from coverage. HIPAA also guaranteed individuals who lost group-based insurance the right to purchase individual health insurance without any exclusions for preexisting conditions. HIPAA also prohibited employers and health insurers from discriminating against employees and their dependents based on their health status or genetic information (American Cancer Society 2020). While HIPAA made it easier for individuals with preexisting conditions to switch health plans or change jobs without losing coverage, it did nothing to address the affordability of insurance coverage. Furthermore, HIPAA’s requirements did not apply to subscribers purchasing coverage in the individual market who were not previously covered by a group health insurance plan (American Cancer Society 2020).

After HIPAA passed in 1996, 10 additional states established high-risk pools. Enrollment varied widely. Four states enrolled more than 20,000 subscribers, but relatively few individuals with preexisting conditions were covered through state high-risk pools before 2010. Furthermore, most plans charged significantly higher premiums to subscribers and often excluded coverage of preexisting conditions for up to a year. Nearly all state plans also included a lifetime cap on covered benefits, which significantly impacted subscribers with ongoing, expensive health conditions (Pollitz 2017). State high-risk pools improved access to coverage for some individuals who were previously shut out of the individual health insurance market, but the high cost of premiums and limits on coverage attracted few enrollees. Nationally, total enrollment in state high-risk pools totaled only 226,615 individuals in 2011 (Pollitz 2017).

The passage of the Affordable Care Act (ACA) in 2010 transformed the individual health insurance marketplace. Beginning in 2014, provisions in Obamacare “required insurers to cover high-risk individuals via the ‘guaranteed-issue’ and ‘community-rating’ provisions.” The guaranteed-issue provision requires insurers to “accept every employer and individual in the State that applies for . . . coverage. . . . The community-rating provision prohibits insurers from charging higher rates to individuals based on age, sex, health status, or other factors” (O’Connor 2018). The ACA also established a new national high-risk pool: the Federal Pre-Existing Condition Insurance Program (PCIP). This program was a stopgap measure until the new health insurance marketplaces, which would offer community-rated plans to individuals without exclusions, were fully operational. PCIP plans were available in all states; 27 states elected to create their own plans, while the federal government operated PCIP plans for the remaining states and the District of Columbia in 2011 (Pollitz 2017). Once the health insurance marketplaces became fully operational in 2014, PCIP enrollment declined rapidly, as most subscribers elected to purchase coverage—typically with advanced premium tax credits—through the annual open enrollment process.

The ACA survived several legal and legislative challenges after President Obama signed it into law in March 2010. Two legal challenges, National Federation of Independent Business (NFIB) v. Sebelius (2012) and King v. Burwell (2015), made their way to the U.S. Supreme Court. In each case, the justices upheld the ACA in a 5–4 decision, maintaining the law’s protections for individuals with preexisting conditions. Over a five-year period (2011–2015), House Republicans passed more than 60 bills to repeal and replace the ACA (Acosta and Holmes 2016). Democrats, however, blocked further action on repeal-and-replace legislation until 2014.

When Republicans regained control of the Senate in the 2014 midterm elections, they held majorities in both houses of Congress for the first time in Obama’s presidency. Congress thus quickly passed the Restoring Americans’ Health Care Freedom Act (H.R.3762) by a margin of 240–189 in the House and 52–48 in the Senate (House Republicans 2020). The Republican bill—sponsored by Rep. Tom Price (R-GA), who later served as the secretary of Health and Human Services in the Trump administration—sought to repeal the financial underpinnings of the ACA. As a budget reconciliation bill, H.R. 3762 was not subject to a Senate filibuster. President Obama vetoed the bill on January 8, 2016, saving the ACA (and protections for individuals with preexisting conditions) once again.

The election of Donald Trump in 2016 emboldened Republicans to mount a direct assault on the ACA. With control over both the House and the Senate, congressional Republicans expressed confidence that after several years of concerted opposition, they finally had the votes to repeal Obamacare. Their first proposal, the American Health Care Act (AHCA), was introduced by House leadership in March 2017. The AHCA maintained the ACA’s consumer protections but allowed insurers to raise premiums by 30 percent for individuals who did not maintain continuous coverage. The nonpartisan Congressional Budget Office (CBO) estimated that up to 26 million Americans would lose insurance coverage under the law (mostly because the AHCA would end Medicaid expansion that had taken place under Obamacare) and that premiums would rise 15–20 percent in the individual health insurance market (Congressional Budget Office 2017a). The AHCA was the most unpopular piece of legislation in decades, with fewer than a third of all voters supporting the bill (Alter and Edwards 2017). After this initial effort failed to win a majority within the House Republican caucus, a revised version that afforded states more flexibility passed the Republican-controlled House by a vote of 217–213 on May 4, 2017 (Mattina 2017).

Advocates for patients living with preexisting conditions dominated the debate over the future of the ACA in the U.S. Senate during the summer of 2017. Self-described “Trach Mommas” from Louisiana and “little lobbyists” representing pediatric patients rallied against proposals “that would allow insurers to impose lifetime caps on benefits, which could make seriously ill patients essentially uninsurable in the private market” (Alter and Edwards 2017). A grassroots movement emerged as tens of thousands of patients living with cancer, diabetes, and various hereditary conditions mobilized to defend the ACA from Republican legislation. Patient advocates staged sit-ins in Senate offices during the summer recess. Activists targeted prominent Republican senators, and nearly protesters in wheelchairs were arrested in a mass demonstration outside of Senate Majority Leader Mitch McConnell’s office in June (Alter and Edwards 2017).

Some of the most poignant and powerful lobbying efforts came from “pint-sized petitioners” known as the “little lobbyists.” Parents drove their children hundreds of miles to testify before congressional committees. As House Minority Leader Nancy Pelosi (D-CA) noted, the little lobbyists “have made all the difference in the world. . . . You do not want to stand in between one of these moms and the good health care of her child.” As the parent of one child testified, “Without the Affordable Care Act, Charlie would have exceeded her lifetime cap before ever coming home from the hospital and would have been uninsurable” (Pear 2017). Late-night host Jimmy Kimmel also weighed into the debate over the AHCA. In an emotional monologue after the birth of his son Billy, who was diagnosed with a heart murmur. Kimmel declared, “No parent should ever have to decide if they can afford to save their child’s life. It just shouldn’t happen. Not here” (Adamczyk 2017).

The Republican-led Senate declined to take up the House bill and instead drafted its own version of the legislation: the Better Care Reconciliation Act (BCRA). The Senate bill prohibited waivers of the ACA’s protections for patients with preexisting conditions, but the CBO estimated that it would increase the number of people who are uninsured by 22 million in 2026 relative to the number under current law (Congressional Budget Office 2017b). The BCRA struggled from the start, failing to even garner support from a majority of Republican senators. After repeal efforts foundered in the Senate, Sens. Lindsey Graham (R-SC) and Bill Cassidy (R-LA) mounted a last-ditch effort to rally support for a compromise bill. The Graham-Cassidy proposal also fell short, as three Republican senators—Rand Paul (R-KY), John McCain (R-AZ), and Susan Collins (R-ME)—refused to support the bill, thus denying the Republicans a necessary majority for passage (all Democrats voted against the bill). With no path forward, Senate Majority Leader Mitch McConnell pulled the bill on September 26, effectively ending Republican efforts to repeal the ACA in its entirety. In the wake of their defeat, Republicans refocused their efforts on repealing the individual health insurance mandate penalty during the fall of 2017. In the end, McConnell described the failed effort to end Obamacare as “the one disappointment of this Congress from a Republican point of view” (Sullivan 2018).

Democrats used the 2018 midterms as a referendum on health care reform. By 2018, more Americans held a favorable (50 percent) than unfavorable (41 percent) view of the ACA (Kirzinger, Muñana and Brodie 2018). During the summer of 2018, surveys by the Kaiser Family Foundation found that three-quarters of Democrats (74 percent) and nearly half (49 percent) of Republican voters said that a candidate’s position on preexisting conditions was either the “most important factor” or a “very important” factor in shaping their voting decision (Kirzinger, Muñana and Brodie 2018). Ironically, then, Republican efforts to repeal and replace Obamacare backfired, as Democrats “focused attention on the law’s protections for people with preexisting medical conditions and urged voters to envision the consequences of losing those safeguards” (Sullivan 2018).

This political strategy helped Democrats retake control of the House in the 2018 midterm elections. “Health care was on the ballot, and health care won,” said Rep. Nancy Pelosi (D-CA), who reclaimed her position as Speaker after the midterms (Sullivan 2018). In the wake of the 2018 midterm elections, conservative commentators noted that “Republicans who didn’t pay attention to the implications of gutting Obamacare walked into the buzz-saw of pre-existing conditions, which was a very effective issue for Democrats” (Sullivan 2018).

The June 2018 retirement of Justice Anthony Kennedy from the Supreme Court rekindled speculation about the future of the ACA. During the confirmation hearing for now Supreme Court Justice Brett Kavanaugh in 2018, advocates warned that his appointment would jeopardize protections for preexisting conditions. Justin Wise, a 13-year-old boy with an inherited genetic disorder, testified before the Senate Judiciary Committee on behalf of “every American whose life could change tomorrow with a new diagnosis.” For these 130 million Americans, Wise warned that “if you destroy protections for pre-existing conditions, you leave me and all kids and adults like me without care and without the ability to afford our care. All because of who we are. We deserve better than that” (Wise 2018). Wise urged the senators to remember that “we must have justices on the Supreme Court who will save the Affordable Care Act, safeguard pre-existing conditions, and protect our care” (Wise 2018).

The passage of the Tax Cuts and Jobs Act (TCJA) in December 2017 set the stage for yet another legal challenge to the ACA. In the Supreme Court’s 2012 ruling in NFIB v. Sebelius, Chief Justice John Roberts upheld the ACA’s individual mandate as an exercise of Congress’ taxing power. Failure to comply with the individual mandate, Roberts noted, “triggered a tax” on the uninsured. Once the TCJA reset the penalty to $0 for not purchasing insurance, plaintiffs argued that this rationale ceased to exist, for the ACA no longer raised any revenue for the government—an essential feature of any tax.

In his decision in Texas v. United States, Judge Reed O’Connor, a conservative federal district court judge in Texas, wrote that “the individual mandate is no longer fairly readable as an exercise of Congress’ Tax Power and continues to be unsustainable under Congress’ Interstate Commerce Power. The Court therefore finds the Individual Mandate, unmoored from a tax, is unconstitutional” (O’Connor 2018). For its part, the Trump administration announced that it would no longer defend the ACA’s insurance market reforms, such as guaranteed issue or community rating, in court.

The ongoing uncertainty over the future of the ACA led many states to enact stand-alone legislation to protect individuals with preexisting conditions in the event that GOP efforts to torpedo Obamacare ever succeeded. In 2019, 11 states either required insurers to offer coverage to individuals with preexisting conditions or mandated minimum benefits comparable to ACA-compliant health plans. In other states, legislators sought to establish high-risk pools to cover individuals with expensive medical conditions (Armour 2019). In May 2019, the Democratic-controlled House of Representatives also passed the Protecting Americans with Pre-Existing Conditions Act (H.R.986) to “revoke guidance issued by the Trump Administration in October 2018 that encourages states to approve health plans that do not cover preexisting conditions” (Beyer 2019). This bill never received a hearing in the Republican-controlled Senate.

By the summer of 2019, a clear majority of Democrats and Republicans expressed strong support for key provisions of the ACA—including legal protections for people with preexisting medical conditions. A Kaiser Family Foundation health tracking poll in July 2019 found that 88 percent of Democrats and 62 percent of Republicans favored regulations to prohibit “private insurance companies from denying coverage because of a pre-existing medical condition” (Kirzinger, Muñana and Brodie 2019). In addition, a majority of Democrats (76 percent) and Republicans (55 percent) supported rules that prohibited private insurers from “charging sick people higher premiums than healthy people.” Prohibitions on insurers’ ability to deny coverage to pregnant women or to set dollar limits on coverage for subscribers won strong support from Democrats, but fewer than half of Republicans agreed with these regulations (Kirzinger, Muñana and Brodie 2019). By October 2020, Kaiser tracking polls revealed a sharp partisan divide over whether President Trump had a plan to maintain protections for people with preexisting conditions. Nine out of ten Democrats did “not think President Trump has a plan to maintain protections for people with pre-existing health conditions.” In contrast, 85 percent of Republicans believed President Trump “has a plan” to preserve these protections (Kirzinger et al. 2020).

A year after Judge O’Connor’s original ruling in Texas v. United States, the Fifth Circuit Court of Appeals upheld the district court’s finding that the ACA was no longer a constitutional exercise of Congress’ tax power (Jost 2019). The future of the ACA’s individual insurance market reforms remains uncertain; in March 2020, the U.S. Supreme Court announced that it would hear the latest challenge to the ACA during its 2020–2021 term. The death of Supreme Court Justice Ruth Bader Ginsburg in September 2020 brought the ACA’s protections for preexisting conditions to the forefront of the 2020 presidential campaign. Justice Ginsburg had voted to uphold the ACA during each legal challenge over the past decade. The Senate confirmation hearings over the Trump administration’s nominee to succeed Ginsburg on the Court, Judge Amy Coney Barrett, focused heavily on the impact of her appointment on the future of the ACA. As Sen. Dianne Feinstein (D-CA), the ranking Democrat on the Senate Judiciary Committee, noted, “The stakes are extraordinarily high for the American people both in the short term and for decades to come. . . . Most importantly, health care coverage for millions of Americans is at stake” (Hughes and Kendall 2020). In October 2020, a Kaiser Family Foundation health tracking poll found strong bipartisan support for maintaining the ACA’s preexisting condition protections. A majority of Democrats (91 percent) and Republicans (66 percent) opposed a Supreme Court decision that would “overturn the ACA’s protections for people with pre-existing conditions” (Kirzinger et al. 2020). Support for these protections had increased significantly since 2019.

Democrats on Preexisting Conditions

For Democrats, the passage of the Affordable Care Act (ACA) was a watershed moment in health care reform. As Rep. Donna Shalala (D-FL) wrote, “The ACA was a leap, not just a step, toward a better healthcare system for all Americans” (Shalala 2019). Democrats’ support for patients living with preexisting conditions reflected the party’s long-standing commitment to improving access to health care for all Americans. In this view, the ACA’s insurance market reforms ended decades of discrimination against vulnerable patients.

Not surprisingly, then, Democrats characterize Republican efforts to limit or repeal Obamacare as misguided, callous, and driven by partisan hostility toward President Obama and his eight years in the White House. Rep. Ann Kuster (D-NH) declared that “the Trump Administration continues to try to undermine the Affordable Care Act and take us back to a time when Americans could be charged more or denied coverage because of their medical history” (Kuster 2019). At a hearing in October 2019, Kuster noted that “before the Affordable Care Act, Americans could be denied their health insurance coverage if they had any kind of a preexisting condition. I think about it in my family, I’ll just start at the beginning of the alphabet—asthma, allergies, Alzheimer’s, cancer, diabetes, the list goes on and on. And in fact, over 50% of Americans have a deniable condition” (Kuster 2019).

Democrats view Republican efforts to repeal and replace the ACA as a threat to health equity. As House Ways and Means chair Rep. Richard Neal (D-MA) observed, “The ACA’s impact is undeniable—an end to discrimination against people with pre-existing conditions, the removal of barriers to preventative services, and 20 million more Americans with insurance” (Ways and Means Committee 2019). During the vice presidential debate in October 2020, Sen. Kamala Harris argued that President Donald Trump “is in court right now . . . trying to get rid of the Affordable Care Act, which means that you will lose protections, if you have pre-existing conditions” (USA Today 2020). Harris left viewers with no doubt about the health consequences of the 2020 presidential election. She warned, “If you have a pre-existing condition, heart disease, diabetes, breast cancer, they’re coming for you. If you love someone who has a pre-existing condition—they’re coming for you” (USA Today 2020).

Democrats have also characterized Republican efforts to challenge the ACA in court as a matter of life or death for patients with preexisting conditions. Without the ACA’s protections, patients’ ability to purchase affordable insurance coverage would vary from state to state. As the nation grappled with the coronavirus pandemic in March 2020, for example, House Speaker Nancy Pelosi (D-CA) declared, “The Affordable Care Act is an essential pillar of health and financial security for American families, and its protections are even more critical during a dangerous epidemic. But even in the middle of the coronavirus crisis, the Trump Administration continues to ask the court to destroy protections for people with pre-existing conditions and tear away health coverage from tens of millions of Americans” (Pelosi 2020b). In September 2020, Sen. Chuck Schumer (D-NY) announced his opposition to the nomination of Judge Amy Coney Barrett to the U.S. Supreme Court, warning colleagues that “a vote by any Senator for Judge Amy Coney Barrett is a vote to strike down the Affordable Care Act and eliminate protections for millions of Americans with pre-existing conditions. By nominating Judge Amy Coney Barrett to the Supreme Court, President Trump has once again put Americans’ healthcare in the crosshairs” (Schumer 2020).


Maintaining Critical Health Care Protections

In October 2019, Sen. Kyrsten Sinema (D-AZ) took to the Senate floor to highlight the experiences of Arizonans with preexisting conditions. Sinema urged her colleagues to defend the “critical health care protections” included in the Affordable Care Act.


Not long ago, insurance companies were allowed to deny care, or overcharge Americans based on the fact that those Americans had been sick before or had been born with a chronic condition. Arizonans who had previously been treated for skin cancer or diabetes were told that no insurance company would cover them, or that the insurance plans they’d purchased would not cover their pre-existing condition, despite promises of comprehensive coverage. Beyond major illnesses, even Arizonans with common conditions like high blood pressure, high cholesterol, asthma, and even acne, were denied the coverage they needed.

Until recently, insurance companies had also been allowed to charge consumers high prices for insurance plans, only to leave out coverage for essential health benefits that virtually all Americans eventually need, like prescription drug costs, ambulance costs, and hospital stays—critical needs that consumers rightly expect will be covered. Insurance is supposed to be there when people need it. Hardworking Americans who play by the rules and pay their monthly premiums shouldn’t have the rug pulled out from under them at the very moment they need health care. That’s why such discrimination against people with pre-existing health conditions is now banned, and why health insurance plans are now required to cover essential health benefits. And that’s why it is so disturbing that the administration and some members of Congress have begun moving backwards, allowing insurance companies to again sell plans to Americans that lack the very health protections consumers need.
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Democrats argue that without the ACA, millions of Americans living with preexisting conditions would no longer have access to affordable health insurance and, by extension, to health care. During the debate over repealing the ACA in 2017, Pelosi (D-CA) charged that the “Republican plan to gut essential health benefits and protections for pre-existing conditions make it impossible for millions of Americans to afford the health coverage they desperately need. This is deadly” (Pelosi 2017). Democrats continued to reinforce their support for protecting individuals with preexisting conditions before the midterm elections in 2018 and on the presidential campaign trail in 2020. Rep. Nancy Pelosi declared, “House Republicans’ assault on protections for Americans with pre-existing conditions was one of the . . . cruelest parts of their Trumpcare legislation. In every district across America, families spoke out with the stories of their loved ones, frightened and angry that the GOP would try to make health coverage completely unaffordable for those in the most need of it” (Pelosi 2018). One year later, during his unsuccessful quest for the Democratic presidential nomination, Sen. Bernie Sanders (D-VT) declared, “Trump has an idea on health care . . . if you have cancer, you have heart disease, you have diabetes. If Trump gets his way the cost of health insurance for you will be so high that many people literally will not be able to afford it. Thousands of people will literally die. That’s Trump’s health insurance plan” (Sanders 2019). When the Trump administration announced that it would not defend the ACA in court against legal challenges brought primarily by conservative lawmakers, officials, and organizations, Rep. Jim McGovern (D-MA) charged that, in doing so, “the Trump Administration doubled down on their efforts to take insurance coverage away from millions of Americans and roll back protections for those with pre-existing conditions like cancer, asthma, and diabetes” (McGovern 2019).

Democrats argue that without strict regulation, insurers would quickly revert to the same discriminatory practices they employed before the passage of the ACA in 2010. As 2020 presidential nominee Joe Biden declared, “Because of Obamacare, over 100 million people no longer have to worry that an insurance company will deny coverage or charge higher premiums just because they have a pre-existing condition—whether cancer or diabetes or heart disease or a mental health challenge. Insurance companies can no longer set annual or lifetime limits on coverage” (Biden for President 2020).

As a result, Democrats believe that regulations such as guaranteed issue and prohibitions on coverage limits by insurers must be defended to protect access to care for vulnerable patients. As Rep. Donna Shalala (D-FL) recalled, “Before Jan. 1, 2014, when the bulk of the ACA went into effect, Americans were completely at the mercy of an inequitable and unfair healthcare system: Insurers could place lifetime limits on covering essential benefits; drop your coverage if you got sick; or simply deny you coverage for ‘pre-existing’ conditions. The ACA not only removed these outrageous barriers to getting health insurance, it gave all Americans, irrespective of provider, access to better quality and more affordable health insurance” (Shalala 2019).

Because patients with preexisting conditions represent a financial burden for insurers, Democrats warn that repealing the ACA will place patients at risk. Speaking on the 10th anniversary of President Barack Obama signing the ACA into law, Rep. Nancy Pelosi (D-CA) warned that “if President Trump succeeds in striking down the ACA in court, gone is the ban on insurers putting limits on your health care, gone are guaranteed essential health benefits and free preventive services . . . and gone are the lifesaving protections for more than 130 million Americans with pre-existing conditions” (Pelosi 2020a).

Republicans on Preexisting Conditions

Republicans in Congress have professed strong support for patients living with preexisting conditions throughout the debate over repealing and replacing the Affordable Care Act (ACA). As Sen. John Kennedy (R-LA) declared, “I don’t know a single person, Republican or Democrat, who thinks we shouldn’t cover pre-existing conditions” (Tillis 2019). Sen. John Barrasso (R-WY) concurred, noting that “as a doctor and the husband of a breast cancer survivor, I know firsthand how important it is to make sure that patients with pre-existing conditions have the ability to get the care they need” (Tillis 2019). Republicans, however, regarded the ACA’s insurance market reforms as a heavy-handed approach in protecting vulnerable patients. Furthermore, the ACA, in this view, was not necessary to protect vulnerable patients. Senate Majority Leader Mitch McConnell (R-KY) insisted that “there is nobody in the Senate not in favor of covering pre-existing conditions. And if [the ACA] were . . . to go away, we would act quickly on a bipartisan basis to restore it” (Hohmann 2019). Rep. Don Bacon (R-NE) agreed, arguing that “you’ve got to have a framework for pre-existing conditions. You can’t just wipe everything away and have nothing there” (Armour and Peterson 2019).

Instead of the ACA’s sweeping regulation of the individual insurance market, Republicans have favored freestanding legislation to guarantee protections for patients with preexisting conditions. In 2019, Republican senators introduced the Protect Act (S.1125), a bill to amend HIPAA to guarantee the availability of health insurance coverage regardless of preexisting conditions. In his 2020 State of the Union address, President Donald Trump reaffirmed his support for individuals living with preexisting conditions and declared that “I’ve also made an ironclad pledge to American families: We will always protect patients with pre-existing conditions” (Palmer 2020).

Republicans viewed the ACA as an unjustified and unaffordable example of governmental overreach. “Instead of imposing arrogant and paternalistic mandates,” House Speaker Paul Ryan (R-WI) argued that Republicans wanted to replace the ACA with legislation that “would increase choice and competition, creating a vibrant market where every American will have access to quality, affordable coverage” (Ryan 2017). Even though Republicans failed to repeal the ACA in 2017, they remained staunchly opposed to its insurance mandates. Speaking in 2019, Sen. Thom Tillis (R-NC) declared, “The one-size-fits-all approach being pushed by Democrats is a government takeover of our health care system” (Tillis 2019). After the passage of the Tax Cuts and Jobs Act (TCJA) in 2017, 20 states mounted a new legal challenge to the ACA in the case of Texas v. United States. While the Trump administration refused to defend the ACA in court, President Trump argued that essential protections for patients would remain intact because Texas and other states “want to put [in] something that’s much better. . . . And they’ve all pledged that pre-existing conditions, [will be] 100 percent taken care of” (Zeballos-Roig 2020). Facing criticism that his administration’s support for a lawsuit challenging the constitutionality of the ACA would place millions of Americans at risk, in September 2020, President Trump issued an executive order “to affirm it is the official policy of the United States government to protect patients with preexisting conditions. So we’re making that official. . . . Democrats like to constantly talk about it, and yet preexisting conditions are much safer with us than they are with them. And now we have it affirmed. This is affirmed, signed, and done so we can put that to rest” (Trump 2020). Congress, however, has yet to pass legislation guaranteeing protections for individuals with preexisting conditions in the event that the Supreme Court finds the ACA to be unconstitutional.


Repealing the ACA Offers Hope for the American Health Care System

On May 10, 2017, Rep. Phil Roe (R-TN) hailed the passage of H.R. 1628, the American Health Care Act (AHCA), which sought to repeal and replace the Affordable Care Act. Roe reassured his constituents that Americans with preexisting conditions would be protected from health-based discrimination.


I’ve been opposed to Obamacare from the start, in large part because as a doctor, I’ve seen first-hand what happens when you take power out of the hands of patients and their doctors and centralize it in the hands of government bureaucrats. . . . One thing I’ve heard consistently since this debate started is how much people are concerned about losing their health insurance due to a pre-existing condition. There’s no doubt about it: the last thing you want to be doing when your loved one is sick or dying is worrying about whether you are covered. As a doctor, I can’t tell you how frustrating it is to have to jump through all the bureaucratic hurdles to get life-saving care approved. I want to protect people with pre-existing conditions—but we believe there is a better way to achieve these protections without driving up the cost of health insurance and making coverage unaffordable for millions of Americans.

That’s why I’m proud to say, despite a great deal of misinformation being circulated, the AHCA continues strong protections for people with pre-existing conditions. The AHCA requires insurers to cover individuals regardless of their health status, while also prohibiting insurers from charging higher premiums because of one’s illness. Individuals who maintain health insurance will be protected by a “community rating” that prohibits charging higher premiums, and individuals who don’t maintain continuous coverage will have to pay a 30 percent surcharge—instead of taxing you on the front end if you fail to purchase government-approved coverage. We also added an amendment to give states the flexibility to experiment with better plan designs that can lower premiums, stabilize the insurance market or improve conditions for people with pre-existing conditions.
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Republicans contend that the rising cost of health insurance, not discrimination by insurers, is the principal shortcoming in the individual health insurance marketplace. As Sen. Bill Cassidy (R-LA) declared in 2017, “We are going to protect those with pre-existing conditions, but we will do it by lowering premiums and not by giving crumby coverage, but rather by having adequate coverage” (Cassidy 2017a). In short, Republicans believe that increased competition will lower prices and increase the availability of affordable insurance options for consumers. Former Rep. Tom Price, who served as the secretary of Health and Human Services in the Trump administration, argued that “under ObamaCare, insurers are either running for the exit doors or proposing huge premium increases. Americans instead deserve a market where companies clamor to offer competitive plans to as many customers as possible” (Price 2017). Sen. Bill Cassidy (R-LA) added, “The greatest barrier to coverage for pre-existing conditions under Obamacare is unaffordable health insurance and too high deductibles” (Tillis 2019).

Republicans noted that rising costs affected all Americans, not just individuals with preexisting conditions, and portrayed the ACA’s insurance market reforms as a cure worse than the disease itself. “The insurance packages being offered to most Americans are so expensive that they can’t afford them,” asserted Sen. Sonny Perdue (R-GA). “Premiums and deductibles have skyrocketed and priced people out of the market. . . . If you can’t actually afford insurance, you’re not protected from anything” (Tillis 2019).

Furthermore, Republicans disputed Democratic claims that tens of millions of Americans faced health-based discrimination. While millions of Americans lived with preexisting conditions, Republicans pointed out that most were covered by employer-sponsored plans. As a result, Republicans dismissed Democratic claims that millions of Americans would lose coverage if the ACA was repealed as a shameless scare tactic. As the Wall Street Journal (2017) editorialized, “Liberals are inflating the pre-existing conditions panic with images of patients pushed out to sea on ice floes, but the GOP plan will ensure everyone can get the care they need.” During the first presidential debate in 2020, President Donald Trump dismissed former Vice President Joe Biden’s warning that 100 million Americans with preexisting conditions would be at risk without the protections conferred by the ACA. “There aren’t 100 million people with pre-existing conditions,” Trump declared. “Joe, the hundred million people is totally wrong. I don’t know where you got that number” (Page 2020).

Republicans emphasized the need for state flexibility in crafting policy solutions. Republicans touted a familiar policy tool—state high-risk insurance pools—as the best way to provide “uninsurable” individuals access to coverage. As House Speaker Paul Ryan (R-WI) recalled, “For decades, many states successfully served high-risk populations by segmenting them from the market into ‘risk pools’ and directly subsidizing their coverage. This gave the most vulnerable Americans access to affordable coverage and stabilized markets, but without requiring higher premiums on healthier individuals to offset the costs” (Ryan 2017). Critics of the ACA noted that “forcing insurance companies to accept all applicants and offer the same premiums regardless of health status would be a good deal for people with costly conditions and a bad deal for everyone else” (Manning 2018). By removing individuals with preexisting conditions from the insurance risk pool, Republicans argued that premiums would fall for most subscribers and that more insurers would enter the individual insurance marketplace. As Sen. Ron Johnson (R-WI) noted, “Returning more health care decisions to the states and ensuring equal treatment for states like Wisconsin that spend taxpayer dollars wisely will allow local leaders to tailor their health care system to the needs of its citizens while maintaining protections for those with high-cost and pre-existing conditions” (Cassidy 2017b). The result, Republicans argued, would be lower premiums for most families as insurers were unshackled from the ACA’s minimum essential coverage standards and insurance market reforms such as guaranteed issue requirements.
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Short-Term, Limited-Duration Health Insurance


At a Glance

Short-term, limited-duration insurance (STLDI) policies offer inexpensive health insurance for individuals who experience a temporary gap in coverage. These plans traditionally provided coverage for less than a year and did not meet the minimum essential coverage (MEC) requirements established by the Affordable Care Act (ACA). The ACA sought to limit the availability of noncompliant health plans that did not cover essential health benefits such as maternity care, mental health, prescription drugs, and prevention and wellness services. In 2016, the Obama administration issued new regulations limiting the maximum term of short-term health insurance plans to 90 days and banned the guaranteed renewal of such policies.

In 2017, however, President Donald Trump issued an executive order directing the secretary of Health and Human Services to expand the availability of STLDI policies. In October 2018, the Departments of the Treasury, Labor, and Health and Human Services published final regulations overturning the Obama administration’s actions. The new regulations restored the maximum coverage term for STLDI plans to 12 months and permitted individuals to renew their policies for up to three years. Demand for short-term, limited-duration plans increased substantially after President Trump signed the Tax Cuts and Jobs Act (TCJA; Pub. L. 115-97) in December 2017. This law eliminated the requirement that individuals pay a tax penalty if they could not demonstrate proof of minimum essential coverage. Although the government does not maintain data on enrollment in STLDI plans as it does for individual plans purchased through the health insurance marketplaces, a 2020 congressional report found that sales of short-term plans increased by 600,000 individuals from the 2018 to 2019 plan year (U.S. House of Representatives, Committee on Energy and Commerce 2020).

Democrats strongly oppose efforts to increase the availability of STLDI plans. Because short-term, limited-duration plans do not have to meet MEC requirements that cover prescription drugs, maternity care, or mental health care, Democrats deride these plans as “junk insurance.” In addition, Democrats warn that expanding the availability of such plans will leave Americans with preexisting conditions with inadequate coverage. For example, some plans may charge high-risk patients with chronic conditions higher premiums or deny them coverage outright. For Democrats, ensuring all Americans have access to qualified health plans may be more expensive, but it is a cost well worth paying. Democrats favor policies to limit, or eliminate, the availability of STLDI plans to maintain the stability of the individual health insurance market.

Republicans, on the other hand, argue that STLDI plans offer an affordable option for individuals who cannot afford the high premiums of Obamacare marketplace plans and who do not have access to affordable employer-based coverage. Republicans regard regulations that limit the sale of STLDI plans as unwarranted interference in the marketplace, and they say that federal and state regulation of these plans restricts consumer choice by forcing consumers to purchase more comprehensive, and expensive, coverage than they want or need. Republicans argue that the ACA forced Americans to decide between choosing unaffordable insurance or being uninsured. They believe that expanding the availability of STLDI policies provides more affordable health insurance choices for consumers.

According to Many Democrats . . .

•Short-term limited-duration insurance (STLDI) plans offer “junk insurance” that fails to cover many essential health benefits.

•STLDI plans encourage many young and healthy individuals to opt out of more comprehensive coverage, weakening the risk pool in the individual health insurance market.

•Individuals who opt for STLDI plans face higher out-of-pocket costs.

•Government needs to establish rules to protect consumers in the health insurance marketplace.

According to Many Republicans . . .

•Short-term, limited-duration (STLDI) insurance provides an affordable alternative to Obamacare marketplace plans for individuals who do not qualify for federal subsidies.

•Young and healthy individuals should not have to purchase more expensive coverage to subsidize the care of older and sicker subscribers.

•STLDI plans allow individuals to tailor coverage to their health care needs.

•The federal government should promote competition in health insurance markets and empower consumers.
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Overview

Short-term, limited-duration insurance (STLDI) fills gaps in coverage for individuals who are between jobs, unable to obtain employer-sponsored health insurance, or who missed the ACA open enrollment period. The National Association of Insurance Commissioners estimated that insurers sold approximately 160,000 STLDI policies to individuals in 2016 (Rao, Nowak, and Eibner 2018). These plans offer bare bones coverage that often excludes benefits required by the ACA, such as maternity care, behavioral and mental health services, substance abuse treatment, and prescription drugs (Gupta and Field 2018). As a result, STLDI plans offer significantly lower premiums for individuals purchasing coverage in the nongroup health insurance market. Consumers who purchased STLDI plans paid an average monthly premium of $124 in 2016, compared to $393 for an unsubsidized individual market plan, for a cost savings of 70 percent (Federal Register 2018).

Before the passage of the ACA in 2010, many individual market plans offered limited coverage. Regulations issued by the Department of Health and Human Services (HHS) in 1997 defined an STLDI plan as a policy with a policy period of less than one year. STLDI plans are a poor choice for individuals with chronic health conditions because they are not defined as standard health insurance products. As a result, insurers often charge higher premiums to people based on their gender, age, or medical history; limit covered services; and impose a maximum cap on covered benefits (Lueck 2018). As these plans did not meet the law’s definition of minimum essential coverage, individuals who purchased STLDI plans were subject to a penalty from the IRS for failing to meet the individual health insurance mandate.

Prior to 2016, Federal officials defined a “short-term” health plan as a policy with coverage period not exceeding 364 days. The Obama administration expressed concerns that individuals who did not qualify for premium subsidies might substitute STLDI plans for more expensive marketplace coverage (Rau 2016). To discourage this practice, the Obama administration proposed regulations in June 2016 changing the definition of STLDI plans; under the new rule, STLDI plans could not provide coverage for a period longer than three months, and policies were required to inform consumers that the insurance was not qualifying health coverage (Federal Register 2018). The National Association of Insurance Commissioners criticized the new limits, arguing that consumers’ “options should not be limited to either paying for coverage they cannot afford or exposing themselves to the risk of losing their coverage after three months if they become sick” (Bell 2016).

The election of Donald Trump in November 2016 marked a turning point in federal policy toward STLDI plans. On his first day in office, President Trump issued an executive order directing federal agencies to “encourage the development of a free and open market in interstate commerce for the offering of healthcare services and health insurance, with the goal of achieving and preserving maximum options for patients and consumers” (Trump 2017a). In October 2017, Trump issued another executive order that reaffirmed “promoting competition in healthcare markets” as a principal policy goal for his administration. He declared that “to the extent consistent with law, government rules and guidelines affecting the United States healthcare system should: (i) expand the availability of and access to alternatives to expensive, mandate-laden PPACA insurance” (Trump 2017b).

In August 2018, the Trump administration finalized a rule extending the length of short-term plans to one year, with the possibility of renewal for up to three years. HHS Secretary Alex Azar declared that the decision reflected the fact that “this administration believes in more options, not fewer, for consumers. Expanding short-term insurance is just part of President Trump’s larger agenda to improve health-care choice and competition for Americans” (Azar 2018). Writing in the Wall Street Journal, Carolyn Bolton argued that “people—especially the young and families in special circumstances—don’t want a one-size-fits-all health insurance ‘market’ that’s clunkier than basic cable.” Instead, “in an era when there are more than 60 Ben & Jerry’s ice cream flavors, customizable soda machines programmed to behave like mixologists, and IKEA solutions for every nook and cranny imaginable, it’s about time Americans are again allowed a health insurance option that can better fit their palate and their pocketbook” (Bolton 2018).

Many health providers and patient advocacy groups strongly objected to the administration’s new policy. After the new rule took effect in October 2018, more than 25 patient advocacy groups, including the American Cancer Society, the American Heart Association, and the March of Dimes, issued a joint statement opposing the expansion of STLDI plans. The groups argued that “this rule will siphon younger and healthier individuals out of the individual market risk pool, forcing patients with preexisting health conditions to pay far higher costs for the comprehensive coverage they obtain through the insurance marketplaces. It will also expose those younger, healthier individuals to the significant risk that their health plan will fail to cover critically necessary care if they fall ill or develop a serious medical condition” (American Heart Association 2018). These groups also warned that the Trump administration’s action “threatens to split and weaken the individual insurance market, which has provided millions of previously uninsured people with access to quality coverage since the [ACA] went into effect” (Sullivan 2018). The American College of Physicians echoed these concerns, declaring that “this regulation will erode essential patient protections and drive up premiums for those buying coverage through the health insurance exchanges” (López 2018).

After the Trump administration issued its final rule on STLDI plans, opponents challenged the new policy in court. The plaintiffs argued that the 2018 final rule violated the ACA and would increase premiums, destabilize health insurance markets, and offers consumers inadequate coverage (Elfin 2019). In July 2019, U.S. District Court Judge Richard Leon dismissed the lawsuit brought by the Association for Community Affiliated Plans and several other mental health and public health advocacy groups. The court found the plaintiffs failed to demonstrate that falling enrollment in ACA-compliant plans was the direct result of the administration’s new rule. Judge Leon’s ruling opened the door for the Trump administration’s efforts to expand the availability of STLDI plans. In September 2020, President Trump declared, “My Administration increased the availability of renewable short-term, limited-duration healthcare plans, providing options that are up to 60 percent cheaper than the least expensive alternatives under the Patient Protection and Affordable Care Act (ACA) and are projected to cover 500,000 individuals who would otherwise be uninsured” (Trump 2020).

An investigation by Democrats on the U.S. House of Representatives Energy and Commerce Committee, however, led them to charge that “the Trump Administration’s policy of expanding these dangerous, unregulated plans presents a threat to the health and financial well-being of American families, particularly in light of the current public health emergency” (U.S. House of Representatives, Committee on Energy and Commerce 2020). In addition, the report noted that “STLDI plans systematically discriminate against individuals with pre-existing conditions, and against women,” and “offer wholly inadequate protection against catastrophic medical costs.”

The demand for STLDI plans remains uncertain. Surveys conducted by the Kaiser Family Foundation revealed that consumers remain worried about both costs and coverage of such policies. For example, while three out of five respondents who purchased insurance in the nongroup market or through the health insurance marketplaces favored comprehensive coverage that “costs more but covers almost every benefit you need” over plans that “cost less but does not cover every benefit you need,” more than one in three enrollees preferred cheaper, less comprehensive plans (Kirzinger et al. 2018). Furthermore, more than three-quarters of nongroup enrollees surveyed worried that their “health insurance premiums will increase so much that you won’t be able to afford the plan you have now.”

These concerns suggest that the demand for less expensive STLDI plans may be considerably higher than the Trump administration’s initial estimates. Furthermore, a subsequent poll conducted in November 2018 found that among individuals who were uninsured or who purchased their own coverage, 21 percent would opt to purchase a short-term plan if given the opportunity to do so (Kirzinger, Wu, and Brodie 2018). In a 2019 survey by eHealth, 61 percent of consumers who had purchased STLDI plans cited the affordability of premiums as the primary reason for selecting a plan, and 43 percent said that without an STLDI plan they would not have health insurance coverage (Moffitt 2019).

In 2018, the Trump administration projected that enrollment in STLDI plans would increase by 600,000 in 2019 and up to 1.4 million by 2028 (Federal Register 2018). A 2020 investigation by the U.S. House of Representatives Committee on Energy and Commerce concurred with this assessment, noting that “the significant uptick in enrollment in 2019 indicates that these plans represent a significant and growing proportion of the individual market. Additionally, the enrollment data suggests that the Trump Administration’s regulatory actions has caused an increase in the availability of STLDI plans” (U.S. House of Representatives, Committee on Energy and Commerce 2020). Other health policy think tanks, however, predict that demand for STLDI policies will be much higher, resulting in significant consequences for enrollment in the health insurance marketplaces. The Urban Institute projected that the elimination of the ACA’s individual mandate penalty, coupled with increased flexibility to renew short-term health plans, could increase the number of people without minimum essential coverage by 2.5 million people in 2019. If a significant number of younger and healthier subscribers abandon ACA-compliant individual market plans for cheaper plans, one study estimated that marketplace premiums could rise by 18.2 percent in the 43 states (including the District of Columbia) that permit the sale of STLDI policies (Blumberg, Buettgens, and Wang 2018).


Short-Term Plans Are Not “Junk Insurance”

After Democrats failed to repeal the Trump administration’s new rule expanding the availability of short-term health plans in October 2018, Sen. John Kennedy (R-LA) defended the need for the new policies on the Senate floor.


If you purchase a short-term, limited duration health plan, it oftentimes does not have the same coverage a company is required to offer if it is a health insurance company offering health insurance under the Affordable Care Act. You don’t get the same coverage. That doesn’t mean you get no coverage. That doesn’t mean the short-term, limited-duration plan is junk insurance, because it is not. It is considered major medical insurance, and issues like lifetime limits, annual limits, coverage of preexisting conditions—there are a variety of plans out there offered. If you want to purchase a plan that is still cheaper than you could buy under ObamaCare that covers preexisting conditions, you can. This idea that these short-term, limited-duration health plans are not insurance at all, or so-called junk insurance, is simply a bunch of nonsense. I will give an example. In the last quarter of 2016, a short-term, limited-duration health plan cost an individual about $124 a month. That is a lot of money for a lot of Americans, but it is much better when you compare it to an unsubsidized ObamaCare plan that costs $393 a month. You could save 70 percent by buying a short-term, limited-duration health plan. Again, the problem was that under ObamaCare, you could only buy one of these short-term plans for 3 months. Now you can buy them for much longer. The self-styled betters of Washington, DC, the cultured, cosmopolitan crowd up here who think they know better than everybody else in America, who think they are smarter than all Americans, would do away with short-term, limited-duration health plans if they could because they think the American people are not smart enough to understand what they are buying.
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In October 2018, the Republican-controlled U.S. Senate defeated a proposal introduced by Sen. Tammy Baldwin (D-WI) that would have overturned the Trump administration’s expansion of short-term health plans. Baldwin argued that “junk insurance plans can deny health care coverage to people with pre-existing conditions when they need it the most” (Cancryn and Ollstein 2018). The Senate vote ended in a 50–50 tie, falling short of the majority needed to pass.

Nevertheless, the availability and terms of STLDI policies vary from state to state, as state insurance departments retain broad authority to regulate STLDI plans (Palanker, Kona, and Curran 2019). California, Massachusetts, New Jersey, and New York, for example, all restrict the sale of short-term plans (Palanker, Kona, and Curran 2019). States can also require that short-term plans comply with the same protections offered by plans sold through the individual health insurance marketplace. Twenty-two states limit the initial contract duration of short-term plans to less than 12 months as of 2019, but Colorado and California are the only states that require plans to adhere to the ACA’s definition of essential health benefits (Palanker, Kona, and Curran 2019). Other states restrict the sale of multiple consecutive short-term term plans (Lucia et al. 2018).

After the Trump administration issued its final rule in August 2018, the California legislature passed Senate Bill 910, prohibiting health insurers “from issuing, selling, renewing, or offering a short-term limited duration health insurance policy, as defined, for health care coverage in this state” after January 1, 2019. This legislation was signed into law by Gov. Jerry Brown in September 2018. In 2018, nine states issued new regulations or passed legislation imposing new limits on the sale of STLDI plans (Palanker, Kona, and Curran 2019).

Democrats on Short-Term, Limited-Duration Health Insurance

For Democrats, the passage of the Affordable Care Act (ACA) was not only an opportunity to expand access to health insurance but also a means to improve the quality of coverage for consumers. From this vantage point, short-term limited-duration insurance policies represent a step backward. Democrats frequently labeled short-term plans as “junk insurance” because they fail to cover the minimum essential coverage standards established by the ACA. As Sen. Tammy Baldwin (D-WI) argued in a speech on the Senate floor, “These plans are cheap for a reason. They do not have to provide essential health benefits like hospitalization, prescription drugs and maternity care” (Kilgore 2018). As Reps. Diana DeGette (D-CO), Frank Pallone (D-NJ), and Anna Eshoo (D-CA) declared, “The Trump Administration’s policy to expand unregulated and misleading plans is a threat to the health and financial well-being of American families, particularly during the COVID-19 crisis.” They contended that “these plans are a bad deal for consumers and oftentimes leave patients saddled with thousands of dollars in medical debt” (DeGette 2020).


“Junk Insurance” Plans Deny Coverage to People with Preexisting Conditions

After the Trump administration issued a rule extending the duration and renewability of short-term health plans, Sen. Tammy Baldwin (D-WI) argued the new policy would discriminate against vulnerable patients.


We can’t go back to the days when insurance companies wrote the rules, just as we cannot allow the Trump administration to rewrite the rules on guaranteed healthcare protections that millions of Americans depend on. More than 20 of the leading healthcare organizations in America, representing our Nation’s physicians, patients, medical students, and other health experts, are supporting this resolution to overturn the Trump administration’s expansion of junk insurance plans. They are doing so because these junk plans will reduce access to quality coverage for millions and increase costs. These junk plans will charge people more for coverage based on their preexisting conditions or deny them coverage outright. These junk plans will leave cancer patients and survivors with higher premiums and fewer insurance options. These junk plans will force premium increases on older Americans. I have heard my colleagues on the other side of the aisle say that they are committed to protecting people with preexisting conditions. Now is your chance to prove it. Anyone who says they support coverage for people with preexisting conditions should support this resolution to overturn the Trump administration’s expansion of these junk insurance plans.
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In particular, Democrats have voiced objections to the limited coverage and caps on lifetime reimbursements for STLDI plans. As California state senator Ed Hernandez (D) declared, “These short-term policies are dangerous because they subject people to huge healthcare bills, barely cover any services and give people a false sense of security” (Mason and Myers 2018). In 2018, Senator Hernandez sponsored S.B. 910, which banned insurers from selling health insurance plans in California with terms less than 12 months in duration.

Because STLDI plans offer limited coverage, Democrats argue that individuals who become sick will incur much higher out-of-pocket costs when they use services. Rep. Nancy Pelosi (D-CA) warned that “many Americans who enroll in these GOP junk health coverage plans will end up being hit by crushing medical bills, finding that they have been paying for coverage that doesn’t cover much at all” (Pelosi 2018). Democrats are particularly concerned about the impact of STLDI policies on patients with chronic illnesses or who live with other preexisting conditions. In a letter to Health and Human Services Secretary Alex Azar, several Democratic representatives and senators charged that the Trump administration’s new rule “would take us back to the days when consumers could be denied coverage or charged more based on age, gender, or health status and when they had no guarantee of coverage for basic benefits” (House Energy and Commerce Committee 2018). Sen. Richard Blumenthal (D-CT) echoed these concerns, warning that STLDI plans “are like Swiss cheese with more holes than cheese. They offer no protection for those with pre-existing conditions like heart disease, diabetes, Parkinson’s, pregnancy, cancer” (Hallenbeck 2018). Sen. Ron Wyden (D-OR) dismissed the Trump administration’s efforts to expand access to STLDI plans, arguing that “these policies are not going to be worth the paper they’re written on” (Frieden 2018).

Democrats also believe that expanding access to STLDI policies will increase premiums for consumers who purchase ACA-compliant plans through the health insurance marketplaces. Several Democratic members of the House Energy and Commerce Committee criticized the Trump administration’s new rule, warning that “widespread marketing of these bare bones, junk plans will further destabilize health insurance markets, and will lead to higher premiums for everyone” (Goldstein 2018). Democrats contend that by encouraging younger and healthier individuals to purchase less expensive coverage, the Trump administration is guaranteeing that the remaining customers in the individual market will be older and sicker, driving premiums higher year after year.

This growth in STLDI policies gave new urgency to Democratic calls for new rules to protect consumers in the health insurance marketplace from deceptive practices and false advertising. California became the first state in the nation to issue a ban on STLDI policies in 2018. Sen. Ed Hernandez, the sponsor of S.B. 910, justified the need for government action, arguing, “These plans can bankrupt people. They don’t have the protections of the Affordable Care Act. They’re junk. It’s a huge threat” (Hart 2018).

Republicans on Short-Term, Limited-Duration Health Insurance

According to Republicans, short-term health plans offer affordable alternatives to more expensive ACA-compliant plans in the individual marketplace. “Most Republicans believe that government shouldn’t decide what good health insurance looks like. They posit that if I want to buy a ‘skinny’ health insurance plans that doesn’t cover medications or outpatient care (so I can use that money to pay for other needs) I should be able to do that” (Jha 2018). In 2018, for example, STLDI plans offered coverage that was 59 percent cheaper than plans offered through the health care marketplaces for individuals who do not qualify for premium subsidies (Ingram 2018). STLDI plans cost approximately $124 per month, compared to $393 per month for an unsubsidized ACA-compliant plan (Centers for Medicare and Medicaid Services 2018).

The Trump administration continues to advocate for the repeal of the Affordable Care Act (ACA), but in the interim, officials “are looking to do everything we can to take incremental steps that will make insurance coverage of any type more affordable” (Pear 2018). Health and Human Services Secretary Alex Azar observed that “repealing the [individual] mandate and expanding short-term plans mean that millions of middle-class Americans who couldn’t afford health insurance will now be able to do so” (Azar 2018). Seema Verma, the Trump administration’s top official for the Centers for Medicare and Medicaid Services (CMS), declared that “in a market that is experiencing double-digit rate increases, allowing short-term, limited-duration insurance to cover longer periods gives Americans options and could be the difference between someone getting coverage or going without coverage at all” (Department of Health and Human Services Press Office 2018). Sen. John Kennedy (R-LA) echoed this point in his defense of STLDI plans on the Senate floor in October 2018: “By making these short-term, limited-duration health plans for a longer period of time, we are giving people the flexibility to extend them. The Trump administration, in my judgement, is making sure Americans have access to a reliable, affordable health care option” (Kennedy 2018).

Republicans also believe that government should not force younger and healthier individuals to subsidize the care of older and sicker subscribers by purchasing more comprehensive coverage than they want or need. Sen. Roy Blunt (R-MO) argued that the expansion of STLDI policies will “give people more flexibility to choose coverage options that are best for them, without having to pay for benefits they will never use” (Blunt 2018). Doug Badger, a health policy analyst at the Galen Institute, a conservative health policy think tank, noted, “People in their twenties and thirties are asked to pay unfairly high premiums to subsidize those in their fifties and sixties, who purchase plans at unfairly low rates.” In contrast, Badger argued, STLDI plans “offer the opportunity for young people to purchase insurance at a rate that accurately reflects their insurance risks” (Bateman 2018). As a result of the Trump administration’s action, “for the first time since the enactment of Obamacare,” wrote John Goodman, a conservative health economist, “people will be able to buy insurance that meets individual and family needs rather than the needs of politicians and bureaucrats. They will also be able to pay actuarially fair premiums” (Goodman 2018).

Republicans endorse the expansion of STLDI policies because they offer consumers more choices in the individual insurance marketplace. As House Speaker Paul Ryan (R-WI) declared in 2017, “Republicans have long said that we have to empower patients as consumers to spur competition and bring down costs” (Ryan 2017). Indeed, Republicans cite STLDI alternatives as a key to lowering health insurance costs. As Sen. John Kennedy (R-LA) argued, Americans “watched their health insurance premiums rise through the roof as a result of the Affordable Care Act, and many of them have sought out this alternative, a short-term limited-duration plan, and said Hey, we know it doesn’t cover as much as some policies, but it is a heck of a lot cheaper, and we would like to buy it and try it for a while” (Kennedy 2018). In short, consumer choice is a key element of a properly functioning market according to most Republicans.

Republicans criticized the Obama administration for “unfairly” restricting the availability of health plans that many consumers valued. In 2017, Sen. Ron Johnson (R-WI) and more than a dozen of his Republican colleagues urged the Trump administration to repeal limits on the availability of STLDI plans. The senators wrote that “short-term, limited duration plans offered consumers a viable health coverage option until an Obama-era regulation went into effect that greatly restricted the availability of these policies. As health insurers continue to leave the Obamacare exchanges, consumers need more, not fewer, options for health insurance. Reversing this regulation will provide consumers with an important option for health coverage” (Johnson 2017). Sen. John Barrasso (R-WY) concurred, arguing that “Republicans know a better solution is to give Americans more options, not fewer. Let people choose the coverage that works best for them. One simple change to the law could give people back their choices and let them finally start to recover from the damage done by Obamacare” (Barrasso 2018).

Republicans emphasize the argument that individuals may choose STLDI plans because of their lower cost or because their benefits are more tailored to their own circumstances. Furthermore, simply making such policies available does not compel consumers to purchase a STLDI plan. As Scott Atlas of the Hoover Institution asked on Fox News, “Why would anyone be against offering such choices to Americans and instead force them to buy coverage they don’t want or value for their hard-earned money?” (Atlas 2018). Ultimately, as HHS Secretary Alex Azar observed, competition is the cornerstone of Republican efforts to reshape the U.S. health care system: “Fundamentally this administration believes in more options, not fewer, for consumers. Expanding short-term insurance is just part of President Trump’s larger agenda to improve health-care choice and competition for Americans” (Azar 2018).
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Single-Payer Health Insurance


At a Glance

In the months before the coronavirus pandemic reshaped the landscape of American politics, a heated debate over Medicare for All dominated the 2020 Democratic presidential primaries. By 2019, many of the contenders for the Democratic presidential nomination had endorsed Medicare for All, which is an example of a single-payer health care system. In a single-payer system, government enrolls all individuals in a publicly administered health plan financed through taxpayer contributions. Public officials are responsible for defining benefits and covered services, enrolling eligible individuals, and reimbursing providers for care (Congressional Budget Office 2019). Single-payer models offer all citizens access to health insurance regardless of age, employment status, or income. Private insurance, if it is permitted, is limited to services not covered by the public plan.

The contemporary debate over Medicare for All is not new. Sen. Ted Kennedy (D-MA) first championed the idea of a Canadian-style single-payer health care system in the early 1970s. In the United States, numerous proposals to create such a system have appeared at both the federal and state levels over the past several decades.

Many, but not all, Democrats view a single-payer health system—whether Medicare for All or a similar program—as the next logical step in health care reform. By 2018, support for single-payer reform had emerged as a litmus test for progressive Democrats; 225 Democrats running for the House of Representatives endorsed Medicare for All during the 2018 election cycle (Pipes 2018). However, Medicare for All did not prove to be a winning issue for most Democrats. During the 2018 midterm elections Democratic candidates who supported Medicare for All won less than half (45 percent) of their races. Notably, 72 percent of Democratic candidates who declined to endorse Medicare for All won in 2018 (Abramowitz 2019). Nevertheless, progressive supporters of Medicare for All and state-level single-payer initiatives tout the potential of such an approach to reduce administrative costs and lower out-of-pocket health care spending for individuals and families. Democratic supporters of single-payer solutions, such as Sens. Bernie Sanders (I-VT) and Elizabeth Warren (D-MA), emerged as leading challengers for the party’s 2020 presidential nomination, although the party eventually coalesced around Joe Biden, the senator from Delaware who served as vice president during President Obama’s two terms in office. Surveys conducted during the 2019 Democratic primary campaign found that a majority (55 percent) of Democrats preferred a presidential candidate who would “build on the existing Affordable Care Act.” Only 40 percent of Democrats favored candidates who wanted to replace the Affordable Care Act (ACA) with a Medicare for All plan (Kaiser Family Foundation 2020). Biden declined to endorse Medicare for All during the campaign.

In contrast, Republicans have vigorously opposed proposals to create a single-payer insurance plan, frequently describing such proposals as a “government takeover” of the health care system in recent decades. Republicans charge that a single-payer system will erode the quality of patient care, limit patient choice, and inevitably lead to rationing. In addition, Republicans argued that a single-payer national health insurance system would be unaffordable and would require massive tax increases that will cripple the U.S. economy and place an unbearable burden on American workers and families. Finally, Republicans believe that such a system undermines core American values. They argue that “socialized medicine” is incompatible with Americans’ long-standing belief in limited government and the power of the free market. More than 80 percent of Republicans favor a “system based on private insurance” rather than a government-run health care system (Jones 2019). Furthermore, two-thirds of Republicans disagree that “it is the responsibility of the federal government to make sure all Americans have health care coverage” (Newport 2018).

According to Many Democrats . . .

•A single-payer health care system will control the cost of health care for businesses, individuals, and the government.

•Health care is a right that should be available to all Americans.

•Single-payer health insurance, such as Medicare for All, will ensure a more equitable health care system and improve health outcomes.

According to Many Republicans . . .

•Single-payer health insurance is unaffordable and will bankrupt the U.S. economy.

•Most Americans prefer a choice of insurers and oppose the abolition of private health insurance.

•A single-payer approach, such as Medicare for All, is a government takeover of the health care system that will result in hospital closures, rationing of care, waiting lists, and diminished choice for patients.
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Overview

Government-funded universal health insurance—commonly known today as Medicare for All—has a long history in U.S. health policy debates. In the 1940s, Harry S. Truman became the first president to actively campaign for a government-funded health insurance system. Truman’s plan offered limited coverage for inpatient hospital care; drugs and outpatient care such as physician visits were not included. Nevertheless, opponents—including business groups, insurers, and the medical profession—quickly assailed the proposal as an unaffordable and un-American takeover of American medicine that threatened the doctor-patient relationship (Hackey 1997). In the ideologically charged environment of the late 1940s and early 1950s, debates over “socialized medicine” faced united Republican opposition.

The election of Republican Dwight D. Eisenhower to the presidency in 1952 effectively ended the prospects for national health insurance during this era. Instead, supporters of comprehensive health reform embraced a more incremental plan to build upon, rather than replace, the existing private health insurance system (Marmor 1970). Since older Americans used more health care services and had less access to employer-based health insurance coverage, “Medicare” proposals introduced by Rep. Aime Forand (D-RI) in the late 1950s and early 1960s focused attention on expanding public coverage to persons over the age of 65. Eight years after it was first introduced, Medicare was enacted in 1965 to provide hospital insurance (Part A) for all Americans over the age of 65; it also included optional coverage for outpatient services (Part B), such as physician services, laboratory tests, and other ambulatory services. The debate over Medicare was defined by vigorous disagreements about the role of government in financing health care. Some Republicans charged it would lead to “socialized medicine.” Despite this criticism, the law passed with overwhelming bipartisan support. The bill passed the House by a margin of 313–115, even though 48 Democrats and 68 Republicans opposed it. In the Senate, Medicare passed by a margin of 68–21 (11 senators abstained from the final vote); 13 Republicans joined Democrats to pass the bill (Social Security Administration 2020).

The term ‘Medicare for All’ first appeared in 1970s in legislation proposed by Sen. Jacob Javits (R-NY). “Although we spend more money than any other country in the world on health care,” Javits said, “the quality of care remains uneven, and for many particularly the poor—it is abysmally low, if not non-existent” (Rosenbaum 2020, 103). A year later, Sen. Edward M. “Ted” Kennedy (D-MA) introduced the Health Security Act (S. 3) to create a Canadian-style single-payer health system financed through payroll taxes. Kennedy held hearings around the nation to drum up support for his proposal, but the plan faced staunch opposition from Republicans and many Democrats. Although Kennedy succeeded in placing single-payer health reform on the public agenda, Congress did not act on the bill. In 1974, Kennedy joined with Rep. Wilbur Mills—the architect of Medicare—to cosponsor a new proposal to create a compulsory system of universal coverage financed through payroll taxes and general revenues. Once again, the proposal failed to gain traction in Congress.

Congress considered multiple proposals for national health insurance during the 1970s, but none won over a majority of congressional Democrats. President Richard Nixon (R) offered a bipartisan path to national health insurance during his final year in office, but progress on health care reform took a back seat to the ongoing Watergate investigation. During the Carter administration, Democrats remained divided over whether to prioritize cost containment or universal coverage (Blumenthal and Morone 2009).

Beginning in the 1980s, physicians David Himmelstein and Steffie Woolhandler published a series of articles documenting the high administrative cost of private health insurance in the United States compared to Canada. Writing on behalf of Physicians for a National Health Program, Himmelstein and Woolhandler published a proposal for “a national health program for the United States” in 1989 in the New England Journal of Medicine. The proposal would “fully cover everyone under a single, comprehensive public insurance program” (Himmelstein and Woolhandler 1989). As they noted in a subsequent article, “A large sum might be saved in the United States if administrative costs could be trimmed by implementing a Canadian-style health care system” (Woolhandler and Himmelstein 2003). Their proposal attracted the attention of other health care analysts. As Victor Fuchs, a health economist at Stanford University observed, “A single-payer system would undoubtably lower administrative expenses.” In the current U.S. health care system, Fuchs noted, “hospitals, physicians, and other entities and individuals that provide health care must employ armies of ‘back office’ personnel to bill and collect for that care” (Fuchs 2018.

The early 1990s were characterized by a renewed optimism about the possibility of achieving universal coverage. The election of Harris Wofford—a political novice who won a Senate seat in a 1991 special election in Pennsylvania by focusing on problems with American health care—raised the profile of health care reform as a political issue. The issue dominated the 1992 presidential campaign. Every candidate, Democrats and Republicans alike, offered competing plans for health care reform, which was now seen as a winning issue to woo middle-class voters. Rising health care costs and the growing number of uninsured Americans led prominent Democrats in Congress to proclaim that the time for comprehensive health care reform had finally arrived (Hackey 1993).

In 1993, Sen. Paul Wellstone (D-MN) introduced the American Health Security Act (S. 491), which proposed to create a single-payer health system in which the federal government collected funds through taxes and distributed the revenues to the states, who would administer the program and establish their own health budgets (Wellstone and Shaffer 1993). The Clinton administration, however, sought to build bipartisan support for reform by fusing market-based and regulatory proposals. President Clinton’s proposed Health Security Act embraced a ‘managed competition’ strategy that built upon existing private health insurance rather than seeking to replace the existing health insurance system. In 1994, however, the administration’s health care reform proposal died in Congress without ever coming up for a vote. Despite having a majority in both the House and Senate, Democrats were unable to reconcile several competing reform proposals, and none gained a majority. Insurers, business groups, and the pharmaceutical industry unleashed a barrage of attacks on Democratic reform plans. Later that year, Republicans regained control over the House of Representatives for the first time in four decades, effectively ending the prospects for comprehensive national health care reform.

After the demise of national health care reform in the 1990s, proponents of a single-payer health care system shifted their focus to the state level. In the absence of federal action, several states considered single-payer reforms. None succeeded. The experiences of California, Colorado, New York, and Vermont underscore the challenges facing proponents of single-payer health insurance reform.

The California Physicians’ Alliance—a state chapter of Physicians for a National Health Program—organized a grassroots signature campaign for a single-payer health initiative in 1994. Organizers collected more than one million signatures in one hundred days to secure a place on the November ballot; it was the largest grassroots campaign of fundraising and signature gathering in California history (Farey and Lingappa 1996). The ballot initiative, formally known as Proposition 186, sought to create a taxpayer-funded universal health insurance system. Any person who “lived in California and intended to stay” would qualify for coverage and receive a “health security card” that entitled them to a full range of health care services. To finance the new benefits, Proposition 186 increased income, payroll, and tobacco taxes and capped payments to health providers (Farey and Lingappa 1996).

Businesses, health insurers, and physicians framed the debate about Proposition 186 in terms of affordability; the proposal required a $40 billion tax increase—the largest in state history (Farey and Lingappa 1996). Hospitals and health insurers—joined by the National Federation for Independent Business and local chambers of commerce—organized a coalition known as Taxpayers against the Government Takeover to oppose the ballot initiative. The coalition mounted a multipronged media assault on single-payer through print, radio, and television. Ads warned voters that Proposition 186 “will force most of us to give up our private coverage and push us into a government health bureaucracy controlled by an elected politician, not a doctor or nurse. This type of government takeover is bad medicine for California” (Danelski et al. 1995). Similar themes of “big government,” personal liberty, and loss of consumer choice reappeared in subsequent debates over single-payer health care reform at both the state and federal levels over the next two decades. Ultimately, voters soundly rejected Proposition 186. Nearly three-quarters of Californians (73 percent) voted against the proposed single-payer system (Farey and Lingappa 1996). Despite the resounding defeat of Proposition 186, single-payer advocates continued to press for comprehensive reform in California. In 2006, a bill (SB 840) to create a single-payer health care system passed the legislature but was later vetoed by Gov. Arnold Schwarzenegger (R). After the passage of the Affordable Care Act (ACA) in 2010, California policy makers focused on a series of incremental reforms by expanding Medicaid and implementing a new health insurance marketplace.

Colorado also sought to enact a single-payer health care program through a ballot initiative in 2016. Amendment 69, the Colorado Care System Initiative, proposed a new publicly funded health insurance system that would enroll all residents and ban the sale of private insurance. As in California, insurers mounted an organized campaign to oppose the amendment and outspent proponents by a 4 to 1 ratio (Matthews 2017). As political observers noted, “It took the opposition three seconds to call it a tax and supporters three minutes to explain how it was simply a different way of payment that would save them a whole lot of money” (Matthews 2017). Polls conducted before the election revealed that while more than 60 percent of Democrats supported Amendment 69, more than 60 percent of independent and Republican voters opposed the measure (Stapleton, Adler, and Sohkey 2016). Concerns about higher taxes and the affordability of the proposed plan ultimately soured the public against the proposal; 79 percent of Colorado voters opposed the initiative in the November 2016 election.

In New York, progressive legislators first introduced a proposal to establish a single-payer health care system, known as the New York Health Act (NYHA), in the early 1990s (Lipsitz 2019). The NYHA promised to expand coverage for all residents, regardless of immigration status, and was to be funded through a graduated income tax (Campaign for New York Health 2018). For more than two decades, the legislation gained little traction in the state legislature. Beginning in 2015, however, the NYHA passed in the state Assembly before ultimately dying in the Senate; the bill also passed the Assembly in 2016, 2017, and 2018. When Democrats regained control of both chambers of the legislature in 2018, single-payer supporters believed that the time was finally ripe to enact universal coverage, but the bill failed to move past the committee level in the 2019–20 legislative session.

Supporters of the NYHA were unable to move it forward because it aroused intense opposition from business groups, insurers, and health providers, who organized a coalition called Realities of Single-Payer to oppose the plan (Lipsitz 2019). Each group viewed the NYHA as an existential threat to its current business model. Hospitals described the proposal as “irresponsible” and unaffordable (Young 2019). The proposal also failed to win support from key public-sector unions in the state who had negotiated generous health benefits for their members (Wall Street Journal 2019c). A study by the RAND Corporation estimated that the proposal would require $139 billion in state funding by 2022, with the largest burden falling on upper-income taxpayers (Liu et al. 2018). As the Business Council of New York State noted, “The RAND report confirms what we have been saying for years, a single-payer system would result in the largest tax increase in New York history and cripple an industry that employs tens of thousands across the state” (Business Council of New York State 2018). Budget forecasts from the nonpartisan RAND corporation—a public policy think tank—projected that the cost of the NYHA would exceed the state’s total projected tax revenue for the 2022 fiscal year (Vielkind 2019).

Meanwhile, Vermont actively explored the creation of a single-payer health care system from 2010 to 2014—in the process becoming a “beacon for a single-payer health care system in America”—when Gov. Peter Shumlin (D) signed Act 48 into law (Wheaton 2014b). Act 48, also known as Green Mountain Care, was not a true single-payer plan. It exempted self-insured employers and Medicare enrollees (Wheaton 2014a). Advocates celebrated Vermont’s plan as proof that states could take the lead on comprehensive health care reform. However, after nearly losing his bid for reelection in 2014, Shumlin abandoned his commitment to a single-payer plan. Act 48’s cost, both fiscal and political, made it a political nonstarter. Actuaries estimated implementing Green Mountain Care would increase the state budget by 45 percent and require legislators to raise both income taxes and payroll taxes for employers.

Beginning in 2003, Rep. John Conyers (D-MI) introduced legislation—the United States National Health Insurance Act (also known as the Expanded and Improved Medicare for All Act)—in each Congress until his retirement in 2016. The bill proposed to create a single-payer health care system that provided all individuals residing in the United States with comprehensive, publicly funded health insurance that covered primary care, preventive services, prescription drugs, and mental health services (H.R. 676 2003). Conyers bill, which banned for-profit providers from participating in the new system and also prohibited the sale of private health insurance coverage, never received a hearing or a vote. Subsequent versions of the bill attracted more Democratic cosponsors over time, but single-payer proposals were marginalized during the extensive congressional debate over health care reform in 2009–2010. After the passage of the ACA in 2010, progressive Democrats continued to reintroduce versions of Conyers bill in each subsequent Congress. Single-payer health insurance returned to the forefront of the national debate about health care reform in 2016. Sen. Bernie Sanders (I-VT) made Medicare for All—often dubbed “Bernie Care”—the centerpiece of his presidential bid. Sanders’s plan also proposed to establish the federal government as the sole payer for health care services and eliminated the sale of private health insurance plans.

Hospitals, private insurers, and medical device manufacturers all supported the passage of the ACA in 2010 because it promised new customers and boosted demand for their services without significant price controls. In contrast, a single-payer health care system poses a significant economic threat to providers’ profits—and in the case of health insurers, to their continued existence. In 2018, health insurers and other industry groups banded together to create the Partnership for America’s Health Care Future (PAHCF). The new coalition organized a broad-based campaign to challenge Medicare for All and other state-level single-payer initiatives. Echoing past opposition to national health insurance in the 1990s, PAHCF warned that Medicare for All would lead to higher taxes, interfere with the practice of medicine, and cede control over health care to government bureaucrats (Pear 2019).

The latest chapter in the battle for Medicare for All began in 2019. Rep. Pramila Jayapal (D-WA) introduced H.R. 1384, the Medicare for All Act of 2019, in the House. It was cosponsored by more than 100 fellow Democrats. And Sen. Bernie Sanders (I-VT) introduced a companion bill in the Senate (S.1129) that included 15 Democratic senators as cosponsors. Both sought to establish a national health insurance program administered by the Department of Health and Human Services that would cover all U.S. residents. In addition, the Medicare for All legislation prohibited the sale of private health insurance policies that duplicated covered services. Patients would no longer be responsible for copayments, coinsurance, or deductibles when using covered services. Because the plan would be fully funded by tax revenue, patients would also no longer pay separate premiums for coverage. The new public plan would cover all medically necessary services, including hospital services, prescription drugs, mental health and substance abuse treatment, dental and vision services, and long-term care (U.S. Senate 2019).


Medicare for All Puts People over Profits

On February 26, 2019, Rep. Pramila Jayapal (D-WA) introduced the Medicare for All Act of 2019. Joined by over 100 House Democrats as cosponsors, Jayapal declared that nearly five decades after Congress first considered legislation to create a single-payer health care system, the time was finally right for Medicare for All.


Today in America, 30 million people are uninsured. 40 million are underinsured. We have the most expensive healthcare system in the world and yet our outcomes are the worst of all industrialized countries. I and the more than 100 co-sponsors of this bill refuse to allow this to continue. It’s time to put people’s health over profit. Our bill will cover everyone. Not just those who are fortunate enough to have employer-sponsored insurance. Not just children. Not just seniors. Not just those who are healthy. Everyone. Because healthcare is a human right. We will need every single person in the country to help us, to stand with us, to organize and to fight for this. . . . Because the industry lobby is going to pour hundreds of millions of dollars into killing this bill, saying it costs too much, scaring you into thinking you’re giving up something, pitting the healthy against the sick and the young against the old. It’s time to ensure that healthcare is a right and not a privilege, guaranteed to every single person in our country. It is time for Medicare for All.
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Four Democratic presidential candidates endorsed the Senate version of the Medicare for All bill during the 2020 campaign: Sens. Cory Booker (D-NJ), Kirsten Gillibrand (D-NY), Kamala Harris (D-CA), and Bernie Sanders (I-VT). Sen. Elizabeth Warren developed her own plan during the 2020 presidential primary season but also cosponsored Sanders’s bill in the Senate. Despite differences between the time line and projected cost of their respective plans, Warren and Sanders both proposed to enroll all Americans in one government-sponsored health insurance plan. “We don’t need to raise taxes on the middle class by one penny to finance Medicare for All,” Warren declared. “The very wealthy and big corporations will see their costs go up, but middle-class families will see their costs go down” (Jamerson and Parti 2019). Democrats touted the benefits of Medicare for All for working- and middle-class families. Under a single-payer model, individuals and families would no longer depend on their employers for access to affordable health insurance, and cost sharing and premiums would be eliminated, resulting in significant savings for millions of Americans.

Until the COVID-19 pandemic upended the focus of the 2020 presidential campaign, candidates’ positions on Medicare for All defined a crowded Democratic primary field. Moderate Democrats, including former Vice President Joe Biden, former Colorado Governor John Hickenlooper, and Mayor Pete Buttigieg, opposed Medicare for All in favor of incremental reforms that built upon the ACA. The Biden campaign dismissed Warren’s plans to pay for Medicare for All by raising taxes on corporations and upper-income individuals as an exercise in “mathematical gymnastics” (Jamerson, Armour, and Rubin 2019). Officials in the Biden campaign also charged that “the Medicare-for-All plans that Senators Warren and Sanders are proposing will not only cost 160 million Americans their private health coverage and force tax increases on the middle class, but it would also kill almost 2 million jobs—and that’s according to one of Sen. Warren’s own policy advisors” (Rubin 2019). House Speaker Nancy Pelosi (D-CA) declared, “I’m not a big fan of Medicare-for-All,” and expressed concerns about the “comfort level that some people have with their current private insurance” as an election issue (Marcus 2019).

Pelosi’s observation reflected perhaps the most significant challenge to enacting a single-payer health insurance bill. A single-payer system would directly impact more than 200 million Americans currently enrolled in private health insurance plans, most of which are provided by employers (Galston 2019). As Cass Sunstein, a former Obama administration official and a professor at Harvard Law School, noted, “Right now 158 million Americans get their health insurance through an employer and an additional 14 million obtain private insurance through the individual market. A shift would immediately create uncertainty for about 172 million people—and the uncertainty would involve something of fundamental importance to their daily lives. Many of those millions much like their current plans” (Sunstein 2019). The public, however, remains unclear on this foundational point. Surveys conducted by the Kaiser Family Foundation revealed that two-thirds of those who favored Medicare for All believed that it would not affect their current health insurance coverage (Galston 2019). Critics also argued that the title of the new law —Medicare for All—was “deeply misleading. It implies that the current Medicare system would be extended to all Americans. In fact, Medicare for All differs from Medicare in fundamental ways—with much broader coverage, no cost sharing, and fewer choices of health plans” (Pozen 2019).

The cost of implementing a single-payer system remains a significant political obstacle. The Urban Institute, a liberal think tank, estimated that a Medicare for All plan would cost an additional $34 trillion during its first decade, or “more than the federal government’s total cost over the coming decade for Social Security, Medicare, and Medicaid combined” (Brownstein 2019). The projected cost of the new system is unprecedented. Academic health policy experts raised significant questions. Robert Pozen, the former president of Fidelity Investments and a lecturer at MIT, argued, “However you cut it, Medicare for All would inevitably lead to massive tax increases” (Pozen 2019). Paul Starr, a Princeton University professor who authored a classic analysis of the evolution of the U.S. health care system, noted, “We’re talking about changing flows of money on just a huge scale. There’s no precedent in American history that compares to this” (Abelson and Sanger-Katz 2019). As Jonathan Oberlander, a health policy expert at the University of North Carolina noted, Medicare for All “faces intense opposition from insurers, the medical care industry, and much of organized medicine. It would trigger fierce resistance from conservatives and the business community and anxiety in many insured Americans fearful about changing coverage and the specter of rationing” (Oberlander 2016).

Hospitals and physicians expressed serious concerns about the fiscal impact of transitioning to Medicare for All. As Zirui Song, a health policy scholar at Harvard Medical School observed, “Physicians and hospitals face the prospect of receiving Medicare prices for all patients they serve.” Since private insurers generally pay physicians up to 300 percent more than Medicare for in-network care, and considerably more for out-of-network care, physicians’ incomes could fall significantly under a Medicare for All model. In response, physicians could either increase the volume of services delivered by seeing more patients or “upcode” billing to maximize reimbursement for covered services (Song 2019).

Physicians remain divided on the issue of Medicare for All. For decades, the medical profession strongly opposed proposals for “compulsory” health insurance, which it saw as a threat to doctors’ financial well-being and professional autonomy. In recent years, physicians embraced a more liberal stance; by 2018, 80 percent of physicians’ campaign contributions were going to Democratic candidates (Abrams 2019). Although the American Academy of Family Medicine first endorsed “health care for all” in the late 1980s, the American Medical Association (AMA), the largest and most influential organization in the profession, continues to oppose single-payer health care—although not overwhelmingly. At its 2019 annual meeting, the AMA’s House of Delegates rejected single-payer reform by a margin of 53 percent to 47 percent. However, progressive physicians scored a victory in 2019 when they persuaded the AMA to withdraw from the PAHCF, a coalition of drug companies, hospitals, and insurers opposed to Medicare for All (Abrams 2019). Meanwhile, membership in the Physicians for a National Health Program, a single-payer advocacy group, reached an all-time high, drawing upon growing interest among medical students (Abrams 2019).

Hospital industry groups warned that “a proposal to create a government-run, Medicare-like health plan on the individual exchange could create the largest ever cut to hospitals—nearly $800 billion” (American Hospital Association 2019). The Federation of American Hospitals, an association of for-profit hospitals, declared that “hospitals oppose legislation that would needlessly upend coverage for hundreds of millions of Americans” (Federation of American Hospitals 2019). The American Hospital Association (AHA)—the nation’s leading association of nonprofit hospitals—also viewed Medicare for All as a threat to both providers and patients. “While the AHA shares the objective of achieving health coverage for all Americans, we do not agree that a government-run, single-payer model is right for this country. Such an approach would upend a system that is working for the vast majority of Americans and throw into chaos one of the largest sectors of the U.S. economy” (American Hospital Association 2019). Historically, hospitals have shifted costs 40 percent more than average. Indeed, “a Medicare for All plan that extends the current Medicare fee schedule to all patients would therefore lead to a marked decline in revenue from formerly privately insured patients and a small decrease in revenue from formerly Medicaid covered patients.” The authors estimated that hospitals could lose more than 15 percent of their revenue annually, totaling more than $151 billion (Schulman and Milstein 2019). The PAHCF argued that “instead of scrapping the whole health care system we should focus on improving what’s working and fixing what’s broken” (Armour and Peterson 2019).

Americans express mixed support for the concept of a single-payer health care system. Over the past decade, public support for a government-run health care system increased. Nevertheless, a majority of Americans polled by Gallup in 2019 preferred “a healthcare system based on private insurance over a government-run system. Support for a government-run system averaged 36 percent from 2010 to 2014 but has been 40 percent or higher each of the past five years” (Jones 2019). A 2017 Politico/Morning Consult poll found that nearly half (49 percent) of voters favored “a single-payer health care system where all Americans would get their insurance from one government plan”; 35 percent of voters opposed such a plan (Shepard 2017). The Kaiser Family Foundation polls found growing support for the concept of insuring all Americans through a single public plan over the past two decades. From 1998 to 2004, an average of 40 percent of respondents endorsed this approach, but by 2016, fully half of the public (50 percent) expressed support for a single-payer solution (Kaiser Family Foundation 2020). The language used in polling questions has a significant impact on public support for single-payer; questions that mention “Medicare for All” elicit higher favorability than those that describe the system as a “government health plan” (Newport 2016).

The growing popularity of single-payer proposals was particularly evident among Democrats. In April 2017, for example, one poll found that “54 percent of Democrats supported the notion. Five months later, that same polling organization found that support had jumped by 13 points to 67 percent” (Shepard 2017). Nevertheless, public support for single-payer health care reform is conditional. A plan that would “require most Americans to pay more in taxes” or “eliminate private health insurance companies” won support from only 37 percent of respondents, while any proposal that could “lead to delays in people getting some medical tests and treatments”—a frequent charge leveled against Medicare for All by critics—was opposed by 70 percent of the public (Kaiser Family Foundation 2020). Notably, a majority of Medicare for All supporters (55 percent) believed that “they and their family would be able to keep their current health insurance” (Kaiser Family Foundation 2020).

In fact, Medicare for All proposals would ban the sale of private health insurance policies. While the public remains divided on the desirability of a single-payer health insurance plan, a majority (54 percent) of Americans “believe the federal government has a responsibility to ensure that all Americans have health care coverage” (Jones 2019). Single-payer proposals offer one path to universal coverage, but as health economist Victor Fuchs observed, the United States could also achieve universal coverage by expanding subsidies to purchase private insurance and by strengthening the individual mandate to purchase coverage (Fuchs 2018).

Democrats on Single-Payer Health Insurance

Democratic support for a single-payer national health insurance plan is deeply rooted. In the 1940s, President Harry S. Truman became the first president to endorse a compulsory government-run health care system funded through payroll taxes (Oberlander 2016). However, Truman’s plan died in the face of withering opposition from business groups, insurers, the medical profession, and congressional Republicans. Opponents attacked the proposal as a threat to personal liberty that would destroy the doctor-patient relationship and erode the quality of care for all Americans (Hackey 1997). After 1965, though, when Democrats led the way in passing Medicare and Medicaid, many members of the party interpreted those legislative triumphs as the first steps in a march toward universal coverage (Oberlander 2016).

In 1971, Sen. Edward “Ted” Kennedy (D-MA) introduced the Health Security Act, a bill that called for a universal single-payer national health insurance plan financed by payroll taxes (Evans and Schiff 2010). Kennedy used his leadership role in the U.S. Senate to raise awareness of the need for comprehensive health care reform by hosting hearings around the nation. The committee’s report, “The Health Care Crisis in America,” provided a blueprint for reform and a call to action (Evans and Schiff 2010). Kennedy’s frustration with the Carter administration’s incremental approach to health reform provided the spark for his unsuccessful presidential bid in 1980 (Evans and Schiff 2010). Over the next four decades, Kennedy pressed on with a tireless campaign for national health insurance. Speaking before the 2008 Democratic National Convention, the frail but still formidable senator declared, “This is the cause of my life. . . . We will break the old gridlock and guarantee that every American—north, south, east, west, young, old—will have decent, quality health care as a fundamental right and not a privilege” (Evans and Schiff 2010).

The most recent chapter in the debate over single-payer health care began in 2016, when Sen. Bernie Sanders (I-VT) made a “Medicare for All” single-payer plan a cornerstone of his 2016 presidential campaign. Although Sanders’s call for single-payer reform was popular on the campaign trail, fellow Democrats in Congress remained cool to the idea; Sanders’s bill failed to attract any cosponsors in 2016. Hillary Clinton refused to embrace Medicare for All, arguing that “people who have health emergencies can’t wait for us to have a theoretical debate about some better idea that will never, ever come to pass” (Condon 2016). In subsequent years, Democrats followed Sanders’s lead and moved leftward. By 2018, a “Medicare for All” caucus in Congress claimed more than 70 Democrats as members (Armour 2018). In February 2019, Reps. Pramila Jayapal (D-WA) and Debbie Dingell (D-MI) introduced the Medicare for All Act. Their bill, H.R 1384, was cosponsored by118 fellow House Democrats. A similar bill introduced in the Senate (S. 1129) by Sen. Bernie Sanders (I-VT) garnered support from 15 Senate Democrats. The bill’s cosponsors included several 2020 presidential candidates, including Sens. Kamala Harris (D-CA), Kirsten Gillibrand (D-NY), and Cory Booker (D-NJ).

The 2020 presidential campaign exposed a significant division within the Democratic party about the future of health care reform. The progressive wing of the party—led by Rep. Alexandria Ocasio-Cortez (D-NY) and Sens. Ed Markey (D-MA), Elizabeth Warren (D-MA), and Bernie Sanders (I-VT), viewed Medicare for All as the next logical step in health care reform. As Ocasio-Cortez declared in 2018, “Medicare for All is a generational investment not a short-term band-aid, and it is a profound decision about who we want to be and how we want to act as a nation” (Re 2018). However, many moderate Democrats expressed skepticism that a single-payer system is politically attainable, and they argued that the party should build on the foundation established by the Affordable Care Act (ACA), also known as Obamacare. Moderates, such as former Vice President Joe Biden, the party’s eventual nominee, questioned the financial and political viability of Medicare for All. During the March 2020 Democratic debate, Biden was asked whether he would veto Medicare for All if it passed during his administration. He replied, “I would veto anything that delays providing the security and the certainty of health care being available now.” In addition, Biden noted, “You got to look at the cost. I want to know—how did they find $35 trillion? What is that doing? Is it going to significantly raise taxes on the middle class, which it will?” (Higgins 2020).

Democratic supporters of Medicare for All argue that single-payer reform represents the best path to make health care more affordable for businesses and families. Democrats often cite the gnawing fear of financial ruin and the constant worries about the adequacy of coverage, or losing coverage altogether, as a rationale for enacting Medicare for All. As Warren observed, “People who file for bankruptcy looked a lot like my family. The overwhelming majority had once been solidly middle class—and about half had filed for bankruptcy in the aftermath of a serious medical problem. . . . No American should ever die or go bankrupt because of health care costs” (Warren 2018). In addition, “a single-payer system would lift the significant financial burden from businesses that currently fund the healthcare insurance for their employees and would largely eliminate the financial burden of illness, a leading cause of bankruptcy, and debt sent into collection,” said Rep. Keith Ellison (D-MN). “Medical debt is one of the leading causes of personal bankruptcy in the United States. If we were to set up a system that was focused more on health and wellness where we all could pay and then we can all benefit, it would make our society stronger, better financially and physically” (Ellison 2018).

Progressive Democrats dismissed opponents’ claims that Medicare for All would be unaffordable. Sanders insisted that the additional cost of a single-payer system in terms of higher taxes “will be more than offset by the money you are saving with the elimination of private insurance costs” (Krieg and Luhby 2017). In addition, Warren argued, “Medicare for All will save money by bringing down the staggering administrative costs for insurers in our current system. As the experts I asked to evaluate my plan noted, private insurers had administrative costs of 12 percent of premiums collected in 2017, while Medicare kept its administrative costs to 2.3 percent” (Warren 2018.) In this view, while additional taxes would be required to pay for Medicare for All, individuals would no longer pay premiums or cost sharing for health care services, and so they would actually benefit financially overall. As New York state Assembly member Richard Gottfried noted, “What you ought to care about is how much money leaves your wallet. . . . Under the [New York Health Act], less money will leave your wallet” (Lipsitz 2019). Warren, meanwhile, declared that “over the next ten years, individuals will spend $11 trillion on health care in the form of premiums, deductibles, copays and out of pocket costs. Under my Medicare for All plan that amount will drop from $11 trillion to practically zero” (Warren 2019). In addition, Warren argued that Medicare for All would be a boon for businesses as well because “every company paying for health care today will pay less than they would have if they were still offering their employees comparable private insurance” (Warren 2019).

All Democrats regard health care as a basic right that should be available to all. Progressive Democrats, however, argue that Medicare for All will finally enable the party to realize its long-standing goal of providing affordable health care for all Americans. On the campaign trail in 2016, Sen. Bernie Sanders (I-VT) argued, “Universal health care is an idea that has been supported in the United States by Democratic presidents going back to Franklin Roosevelt and Harry Truman. . . . It is time for our country to join every other major industrialized nation on earth and guarantee health care to all citizens as a right, not a privilege” (DeBenedetti 2016). Sen. Kamala Harris (D-CA) described Medicare for All as an important step toward a more just society: “Medicare for All stands for the proposition that all Americans from the day of their birth, throughout their lives, will have access to health care” (Krieg and Luhby 2017). Rep. Ro Khanna (D-CA) declared, “If we believe that healthcare is a basic right, then it is long past time to have Medicare for All. Every American should be guaranteed decent, basic healthcare from the day they are born. This is not a political issue. This is a moral issue. It is an issue of human decency” (Khanna 2018).

By eliminating financial barriers to care, Democrats also contend that Medicare for All will reduce health disparities and promote a more equitable society. In particular, Democrats argue that a single-payer system would have a particularly significant impact on low-income families, the unemployed, the uninsured, and underserved communities. “Medicare for All would actually help reduce income inequality,” asserted Ellison. “One of the problems of the society we live in now is that we have really historic record inequality. . . . [But] a single-payer system can also help level the playing field and help working people make a better go at this economy. Medicare for All would make sure that everyone would have the same access and level of care, regardless of their income, their job, or the community that they live in” (Ellison 2018). Warren went so far as to claim that “Medicare for all would mark one of the greatest federal expansions of middle class wealth in our history. And if Medicare for All can be financed without any new taxes on the middle class, and instead by asking giant corporations, the wealthy, and the well-connected to pay their fair share, that’s exactly what we should do” (Warren 2019). According to Sen Bernie Sanders, “Our current dysfunctional health care system is designed to make huge profits for insurance companies and drug companies, rather than provide quality care for every man, woman and child” (Sanders 2018a). The end result of Medicare for All, according to Sanders, will be a more just and equitable system for all Americans, not just the uninsured and underserved.

Most Democrats favor an expanded role for government to address important social problems. A 2020 poll by the Pew Research Center found that 79 percent of registered Democrats believed government “should do more to solve problems,” and 78 percent agreed that “government regulation of business is necessary to protect the public interest” (Pew Research Center 2020). A majority (74 percent) of Democrats also favored “a single national health insurance program run by the government, sometimes called ‘Medicare for all,’ that would replace private insurance” (Pew Research Center 2020). Democrats display a strong commitment to improving access to health care. Since 2006, polls conducted by the Kaiser Family Foundation have found that more than 90 percent of Democrats supported “the federal government doing more to help provide health insurance for more Americans” (Kaiser Family Foundation 2020). Over the past two decades, Gallup polls also showed high levels of support for universal coverage; 80 percent of Democrats polled between 2015 and 2019 agreed that “the federal government has a responsibility to ensure all Americans have health care coverage” (Jones 2019).

Republicans on Single-Payer Health Insurance

Republicans reject single-payer health insurance proposals such as Medicare for All as both unaffordable and inconsistent with American values. Seema Verma, the administrator of the Centers for Medicare and Medicaid Services (CMS) under the Trump administration, described Medicare for All as the “greatest threat to the American health care system” (Verma 2019). Rather than a one-size-fits-all approach, Republicans prefer free market prescriptions that they say do a better job of controlling costs, increasing access to health care, and improving the quality of health care. Thus, Republicans endorse proposals to increase price transparency for hospitals and other health providers, offer consumers more affordable health insurance options, and foster competition across state lines to lower costs and improve quality. Republicans regard Medicare for All as a hostile government takeover of American medicine by federal bureaucrats. In this view, “socialized medicine” will require historic tax increases, undermine innovation and choice, and limit Americans’ access to medically necessary services. For Republicans, the cure prescribed by single-payer advocates is worse than the disease.

Republicans contend that the cost of a publicly funded single-payer health care system will place a heavy and unsustainable burden on taxpayers. “The costs of implementing [a single-payer system] would be astronomical,” insisted Senate Majority Leader Mitch McConnell (R-KY). “The taxes required to pay for it would be sky-high” (McConnell 2017). Verma offered a similar warning: “Spending on a single-payer government-run healthcare system at the federal level will crowd out other priorities, from national defense to infrastructure to spending on education” (Verma 2018). Scott Atlas, a health policy analyst at the Hoover Institution who later served as an adviser to President Donald Trump during the COVID pandemic, concurred with this diagnosis. He warned that Medicare for All “would cost more than $32 billion over its first decade. Doubling federal income and corporate taxes wouldn’t be enough to pay for it” (Atlas 2018). Sen. John Barrasso (R-WY) worried that “this single-payer plan means major tax hikes to cover massive costs. It means much longer lines for lower quality care. And it means the elimination of private health insurance for Americans” (Barrasso 2019). Republican lawmakers were not the only ones to voice doubts about Medicare for All and other single-payer plans. The Wall Street Journal’s editorial board, for example, asserted that “honest private estimates suggest it would take at least a doubling of individual and corporate taxes [to fund Medicare for All]. . . . But the real savings would have to come from where the money is: cutting payments to doctors and restricting care” (Wall Street Journal 2019b).

Republicans believe that a government “takeover” of health care will endanger the fiscal health of hospitals and other health providers and end patients’ ability to choose their insurance plans. In particular, Republicans object to proposals that would abolish private health insurance plans. They argue that most Americans are satisfied with their current insurance coverage and prefer choice—which Medicare for All would eliminate. McConnell, for example, described Medicare for All as “a massive expansion of a failed idea, a quadrupling down on the failures of Obamacare, a totally government-run system that would rip health insurance plans away from even more Americans and take away even more of their most personal health-care decisions” (McConnell 2017). Rep. Kevin McCarthy (R-CA) declared, “If any of you have had health care provided by your employment, or if you’re on Medicare now, [Democrats] are pretty much going to end it as we know it. They want one government-run system” (Armour 2018).


Medicare for All Means “Less Freedom, Lower Quality of Care, and Longer Lines”

Sen. John Barrasso (R-WY) spoke on the Senate floor on May 1, 2019, in opposition to Sen. Bernie Sanders’s proposed Medicare for All bill. Barrasso, a practicing physician, decried what he described as a “government takeover” of the U.S. health care system.


I’m just not sure most Americans understand what Medicare for All means and what it would mean for them personally. And maybe some of the presidential candidates don’t even want people to know what it means.

Senator Sanders has claimed that Medicare for All is, as he said, quote, “a struggle for the soul of who we are as a nation.”

Let’s be clear. Americans are facing a critical choice here, a choice between a big government-run health care system and a system that gives Americans access to quality, affordable care that they can choose that is right for them and their families.

That to me is the choice that we’re facing. Because Medicare for All essentially means a complete government takeover of all health care in this country. And central planners in Washington, D.C. would then be in control of the health care for all of us.

Medicare for All would enroll every American in a government-run health care system. It will take away America’s health care choices.



Source

Barrasso, John. 2019. “Barrasso: ‘Medicare for All’ Will Mean Higher Costs and Less Choice for Americans.” Press Release, May 1, 2019. Accessed March 7, 2021. https://www.barrasso.senate.gov/public/index.cfm/news-releases?ID=A722560B-F1FF-48EF-8746-D5DB8D170A06.



Furthermore, Republicans argue that Medicare for All will undermine the fiscal stability of American hospitals and other health providers. President Donald Trump denounced Medicare for All as a “radical” and “dangerous” plan that “would devastate the American healthcare market and lead to higher taxes. The Democrats’ disastrous ‘Medicare for All’ plan distributes healthcare for ‘free,’ by creating a government monopoly on healthcare markets and setting all prices paid to suppliers. Under this policy, doctors, hospitals, and pharmaceutical companies would have no choice but to accept whatever the government decides to pay for their services. Consumers, likewise, would have no choice but to use government-directed options” (Trump 2018a).

For Republicans, creating a single-payer health care system represents a radical overreach to remake one-sixth of the U.S. economy. As the Wall Street Journal argued, “Medicare for All isn’t about universal coverage so much as a federal takeover of American health care” (Wall Street Journal 2019a). Verma declared that “doubling down on government and mimicking the failed socialist health care systems of Europe that ration and restrict care, where patients face long periods of time for care, is not the answer” (Verma 2019). Verma also raised the prospect of health care rationing if Medicare for All came to pass: “Government-run healthcare means having bureaucrats dictate decisions about your care, . . . even things like how often you have to see your physician in order to receive treatment” (Verma 2019).

Finally, Republicans warned that Medicare for All would threaten the benefits that seniors had paid for, and come to depend on, through the existing Medicare program. As Trump wrote in 2018, “We have seen Democrats across the country uniting around a new legislative proposal that would end Medicare as we know it and take away benefits that seniors have paid for their entire lives” (Trump 2018b). Sen. John Barrasso (R-WY) echoed this theme, claiming that a single-payer system “means the end of the Medicare program that seniors rely upon and so many depend on, on a daily basis” (Barrasso 2019). Republicans also raised the specter of rationing care for vulnerable seniors in an effort to undercut public support for Medicare for All. “By eliminating Medicare as a program for seniors, and outlawing the ability of Americans to enroll in private and employer-based plans, the Democratic plan would inevitably lead to the massive rationing of health care,” said Trump in a statement. “Doctors and hospitals would be put out of business. Seniors would lose access to their favorite doctors. There would be long wait lines for appointments and procedures. Previously covered care would effectively be denied” (Trump 2018b).

For Republicans, opposition to Medicare for All—and to single-payer health insurance in general—is rooted in a belief in limited government. An overwhelming majority (76 percent) of Republicans polled by the Pew Research Center in 2020 felt that “government is doing too many things better left to businesses and individuals.” A similar proportion (78 percent) opposed “a single national health insurance program run by the government, sometimes called ‘Medicare for all,’ that would replace private insurance.” Notably, 60 percent of Republicans indicated that they strongly opposed such a plan (Pew Research Center 2020). Support for universal coverage has declined significantly among Republicans over the past two decades. Gallup polls conducted between 2001 and 2008 found that, on average, 38 percent of Republicans believed “the federal government has a responsibility to ensure all Americans have health care coverage.” From 2015 to 2019, however, only 21 percent of Republicans shared this view (Jones 2019).
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Vaccine Mandates


At a Glance

Vaccination represents a fundamental achievement in medicine and public health. While Democrats and Republicans have generally agreed about the effectiveness of vaccines as public health measures, partisan controversy has focused on government-imposed vaccine mandates and what exemptions, if any, should be permitted. In 2020, all 50 states and Washington, DC, had vaccination requirements for schoolchildren, and they all provided for medical exemptions to these state mandates. The District of Columbia and 45 states allow religious exemptions, and 15 states allow philosophical exemptions; however, 5 states—California, Maine, Mississippi, New York, and West Virginia—do not allow nonmedical exemptions to their state vaccination mandates.

Democrats and Republicans hold different positions on whether vaccine mandates constrain individual liberty, consumer freedom, and the parental right to decide what most benefits children. The two parties have also disagreed about what constitutes appropriate levels of government oversight and regulation. Democrats have expressed strong support for extensive vaccine mandates and advocated against allowing exemptions for reasons other than those with medical relevance. In this context, Democrats contend that the public health benefits of vaccination outweigh any challenges that mandates may pose to individual liberty, and, therefore, substantial government oversight and regulation is warranted. Republicans also support vaccination but contend that in some situations nonmedical exemptions from vaccine mandates should be permitted. In this context, Republicans argue that extensive vaccine mandates threaten the personal liberty of consumers and parents. For this reason, Republicans criticize government-imposed vaccine mandates. In recent years, partisan rhetoric has increasingly focused on whether nonmedical exemptions should be permitted, whether governments have the right to impose strict mandates that may infringe upon individual liberty and freedom of choice, and the implications of recent outbreaks of vaccine-preventable diseases for policy decisions.

According to Many Democrats . . .

•Vaccinations are valuable tools in protecting public health and American families.

•The public health benefits delivered by vaccine mandates outweigh the constraints that mandates may pose to individual liberty and freedom of choice, which are not absolute.

•Federal and state governments have a responsibility to enforce vaccine mandates to prevent outbreaks and to protect the health and lives of American citizens.

•Recent outbreaks of vaccine-preventable diseases illustrate the need for stricter vaccine mandates.

•Medical exemptions to vaccine mandates may be permitted, but religious and philosophical exemptions should not be allowed.

According to Many Republicans . . .

•Vaccinations are valuable tools in protecting public health and American families.

•Vaccine mandates infringe on individual liberty and freedom of choice.

•Federal and state governments need to balance their responsibility to protect the health and lives of citizens with the responsibility of ensuring that citizens can preserve individual liberty and freedom of choice.

•Recent outbreaks of vaccine-preventable diseases require policy action, but imposing stricter vaccine mandates may not be the most effective response.

•In addition to medical exemptions, there are scenarios that warrant exemptions from vaccine mandates for religious and philosophical reasons.
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Overview

The development of vaccines to prevent the spread of infectious disease has been one of the greatest public health triumphs in modern history. Immunizations administered during childhood and into adolescence dramatically reduced deaths and injuries previously associated with outbreaks of infectious diseases such as measles, polio, and tuberculosis (Siddiqui, Salmon, and Omer 2013). Although some on the political fringe may deny the efficacy of vaccination or trade in conspiracy theories, such claims and beliefs have not found much support among mainstream Democratic or Republican officials or lawmakers. But guided by their respective interpretations of individual liberty and freedom of choice and their preferred policy responses to outbreaks of vaccine-preventable diseases, Democrats and Republicans do differ in how they view vaccine mandates. American conservatives have traditionally endorsed vaccination while simultaneously advocating for individual liberty and parental freedom of choice. On the other hand, American liberals have emphasized that the public health benefits delivered by vaccine mandates demonstrate the need for stricter vaccination requirements and increased policy action.


Vaccines Are “Safe, Effective, and Life-Saving”

Sen. Patty Murray (D-WA) offered the following comments at the March 5, 2019, Senate HELP hearing, emphasizing the importance of strengthening vaccine education campaigns.


Vaccine coverage rates are declining in certain areas, contributing to the rise in preventable outbreaks. Like in Clark County, Washington, where public health officials continue to respond to a measles outbreak. The immunization rate among children in that community is less than 70 percent—far below what is needed to keep families safe. The result is a true public health emergency—over 70 confirmed cases and counting. And the majority of cases have affected children under ten years old who are unvaccinated.

These outbreaks are a clear sign we have to do more to address vaccine hesitancy and make sure parents have the facts they need to understand the science: vaccines are safe, effective, and life-saving. Parents across the country want to do what is best for their families to keep them safe—which is why they need to be armed with knowledge about the importance of vaccination. And why we need research into vaccine communication tools and strategies to help us better educate people to address vaccine hesitancy, and build vaccine confidence. We also need to understand the roles social media and online misinformation play in spreading dangerous rumors and falsehoods. And we need to better prepare the full spectrum of health care providers—who are often the professionals people trust most—to counter vaccine hesitancy and promote vaccination.
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This philosophical divide has precedents dating to the 19th century. During that time, many states enacted compulsory smallpox vaccination laws for children and adults. Penalties for refusing immunizations against smallpox included exclusion from school systems for children and substantial fines or quarantine for adults (Colgrove 2016). The 1905 U.S. Supreme Court case Jacobson v. Massachusetts upheld the right of state governments to enact compulsory vaccine mandates. The court’s decision reflected the widely held belief that preventing outbreaks of vaccine-preventable diseases that threaten public health warranted the forfeiture of individual liberty (Gostin 2005).

The use of coercion to ensure vaccine compliance raises important questions about individual liberty, freedom of choice, and government regulation in the name of public health. By 2019, all states mandated immunization for enrollment in public schools, and all states also allowed medical exemptions to those mandates. However, states vary with respect to which vaccines are mandated. For example, Connecticut, New Jersey, Ohio, and Rhode Island have mandated the influenza vaccine for children in childcare facilities, but Rhode Island and Virginia (and the District of Columbia) are the only states that have mandated the human papillomavirus (HPV) vaccine for secondary school students.

The criteria for religious and philosophical exemptions vary greatly from state to state. The District of Columbia and 45 states permit religious exemptions, and 15 states also include philosophical exemptions (National Conference of State Legislatures 2019). Of the 5 states that do not allow religious exemptions, 2 are traditionally blue states (California and New York), 2 are red states (Mississippi and West Virginia), and 1 is a state that has voted blue during presidential elections since 1992 but alternated parties in the governorship during that time (Maine). States that allow philosophical exemptions have specific provisions and limitations. For example, Virginia only allows personal exemptions for HPV, while Washington allows personal exemptions for all vaccines except the measles, mumps, and rubella (MMR) vaccine. In Arizona, personal exemptions are only valid for enrolled schoolchildren.

The use of religious and philosophical exemptions has become a great source of controversy because of the resurgence of vaccine-preventable diseases once deemed nearly eradicated. Following a 2014 outbreak of measles at Disneyland in California, some municipalities and state governments that once allowed religious and philosophical exemptions began enacting legislation to strictly regulate, if not eliminate, such exemptions. In February 2015, California’s Democratic U.S. senators, Barbara Boxer and Dianne Feinstein, drafted a letter to Diana Dooley, the state’s Health and Human Services secretary, arguing that “there should be no such thing as a philosophical or personal belief exemption” (Willon and McGreevy 2015). As a result of the 2014 outbreak, California Democratic state senators Richard Pan and Ben Allen coauthored S.B. 277, which required all children enrolled in public and private schools or daycare centers to be immunized against 10 different childhood diseases, including measles. The bill also eliminated religious and philosophical exemptions (S.B. 277).

In June 2015, the California State Senate voted on S.B. 277 largely along party lines. Of the 24 senators who voted for the bill, 22 were Democrats; of the 14 senators who voted against the bill, 12 were Republicans. Democratic state senator Bill Monning framed his support as upholding a social contract among citizens: “You’re making a choice not just for your child, not just for your family, but a choice that affects another person’s child” (White 2015). On the other hand, Republican state senator Joel Anderson argued the bill violated religious freedom: “So now what I’m getting from this is I have to commit a felony and be sentenced to prison before I can practice my faith” (Koseff 2015). Gov. Jerry Brown (D) signed the bill on June 30, 2015 (California Legislative Information 2015). Brown remarked, “While it’s true that no medical intervention is without risk, the evidence shows that immunization powerfully benefits and protects the community” (ABC7 San Francisco 2015). Following implementation, California’s school vaccination rate reached its highest level since 2001, and approximately 96 percent of kindergarteners entering school for the 2016–2017 school year had received all the required vaccinations under S.B. 277 (Sun 2017).

Although S.B. 277 proved successful in California, vaccine-preventable disease outbreaks have continued elsewhere around the country in recent years. In 2019, hundreds of cases of measles were confirmed in 26 different states (Belluck and Hassan 2019). Politicians from both sides of the aisle proposed different methods to mitigate the outbreak of a disease once declared eradicated in the United States. For their part, federal regulators also voiced concern with the perceived lack of state action. In February 2019, the commissioner of the U.S. Food and Drug Administration, Dr. Scott Gottlieb, suggested the possibility of federal intervention if state governments refused to narrow their exemption policies. He argued, “Some states are engaging in such wide exemptions that they’re creating the opportunity for outbreaks on a scale that is going to have national implications” (Gstalter 2019).

Between 2014 and 2019, public opinion polls demonstrated a growing ideological divide among Democrats and Republicans with respect to vaccine mandates. In one 2015 Pew Research Center poll, 87 percent of Democrats and 89 percent of Republicans overwhelmingly agreed that the MMR vaccine was safe for children (Pew Research Center 2015). In 2017, 90 percent of self-identified liberal respondents supported an MMR vaccine mandate compared to 73 percent of conservative respondents. Conservatives were almost three times more likely than liberals to support the parental right to vaccine exemption (Pew Research Center 2017). By 2019, public polls still indicated general support for vaccine mandates despite a continued downward trend among liberals and conservatives alike: 70 percent of self-identified liberals and 54 percent of conservatives favored vaccine mandates according to one poll (Sheffield 2019). Although a majority of Americans on both sides of the aisle have indicated support for vaccine mandates, partisan differences continue to shape vaccine-related policy making. One 2019 analysis of state vaccine exemption laws determined that while most bills proposed between 2011 and 2017 expanded exemption categories, those that were actually enacted ultimately restricted nonmedical exemptions (Goldstein, Suder, and Purtle 2019).

The COVID-19 pandemic cast partisan debates about vaccination mandates in new light. As COVID-19 became a pressing public health crisis in the United States throughout 2020, public attention turned to whether and when an FDA-approved COVID-19 vaccine would be available to the American public. In May 2020, the Trump administration announced Operation Warp Speed, a public-private partnership charged with developing and distributing a COVID-19 vaccine. Between July and September, however, the percentage of Americans who indicated a willingness to be vaccinated against COVID-19 dropped from 66 percent to 50 percent. During that time, polling data indicated that Democrats were generally more willing to get vaccinated against COVID-19 than Republicans (Saad 2020). Democratic willingness dropped from 78 percent to 53 percent between August 17 and September 30 after President Trump announced on Labor Day that “we’re going to have a vaccine very soon, maybe even before a very special date. You know what date I’m talking about” (Phelps 2020). A Pew Research Center poll conducted the week after Trump’s statement indicated bipartisan concern that the FDA vaccine approval process would move too fast, with 69 percent of Republicans and 86 percent of Democrats in agreement (Tyson, Johnson, and Funk 2020). In December 2020, the Food and Drug Administration granted the first emergency use authorization to a COVID-19 vaccine. Soon thereafter, states began vaccinating certain priority populations according to each state’s eligibility guidelines.

Democrats on Vaccine Mandates

The resurgence of vaccine-preventable diseases in the United States in the early 21st century has elevated Democratic calls for stricter vaccine mandates. Across the United States, Democrats introduced new legislation to enforce stricter vaccine mandates and eliminate certain exemptions, and many Democratic-led states succeeded in turning these bills into laws. In doing so, Democrats maintained that the public health benefits delivered by vaccination mandates outweighed any challenge that these mandates posed to individual liberty and freedom of choice. For Democrats, disease outbreaks of the 2010s illuminated the need for federal and state regulatory agencies to enact stricter requirements and to limit, or even eliminate, nonmedical exemptions.

In 2019, Democrats in Arizona, Colorado, Maine, New Jersey, New York, and Washington sought to bolster vaccine mandates in their respective states. In three of those states—Colorado, Maine, and Washington—stricter mandates moved forward with only Democratic support. In December 2019, the New Jersey State Senate postponed a vote on a bill that would have eliminated religious exemptions to the state’s vaccination requirements. Senate President Stephen Sweeney (D) promised to revive the bill: “We’re not walking away from it” (Otterman and Tully 2019). In February 2020, legislators in Illinois introduced a bill to eliminate religious exemptions, and legislators in Connecticut voted to approve a similar bill in committee. However, in March, the General Assemblies in both states suspended their 2020 legislative sessions before taking any action on the bills due to the COVID-19 pandemic.

Assemblywoman Lorena Gonzalez (D-CA) offered a fairly representative argument for her party’s stance on vaccination exemptions and penalties, stating that if “your personal decision [to go unvaccinated] is going to affect other kids in the community,” the state had the right to impose limitations on unvaccinated children (Kluger 2019). In April 2019, the Colorado House of Representatives approved H.B. 1312, which required parents to submit exemption request forms in person. Representative Kyle Mullica (D), who sponsored the bill, justified the measure as a matter a public safety: “It’s about creating a safe environment for them where they can’t catch a preventable disease” (Garcia 2019). In May 2019, the bill died in the state senate after Democrats temporarily delayed debate on the matter, in part for procedural reasons (Senate Majority Leader Steve Fenberg argued that there was not enough time for sufficient debate) and practical reasons (Gov. Jared Polis had already objected to the bill) (Staver 2019b).

Democrats frequently argue that state governments have a responsibility to enforce vaccine mandates to prevent outbreaks and to protect the health and lives of American citizens. In March 2019, Matt Ritter (D), Connecticut’s House Majority Leader, promised that the General Assembly would vote on eliminating religious exemptions for vaccinations for school-aged children within a year. John Elliott, a fellow Democratic state representative, supported Ritter’s vow. Elliott asked, “Do we want to wait until we have deaths and large scale outbreaks or do we want to solve the problem before it gets to Connecticut?” (Stuart 2019b). Although the Public Health Committee passed the bill in February 2020, the bill failed to move to the House floor after the COVID-19 pandemic forced the early adjournment of the 2020 legislative session in April 2020 (Carlesso 2020). Ritter promised to eliminate religious exemptions in Connecticut the same month that officials in Rockland County, New York, declared a state of emergency following 100 confirmed cases of measles. Rockland County officials announced that minors who had not received the MMR vaccine against measles would be banned from public places until they received the immunization or until the ban expired in 30 days. Furthermore, the county announced that parents and guardians found in violation of the ban would be held accountable and could face fines up to $500 or six months in jail (Bever 2019).

In May 2019, Connecticut Attorney General William Tong (D) issued a formal opinion to justify narrowing exemptions in the state. As he explained, “There is no serious or reasonable dispute as to the State’s broad authority to require and regulate immunizations for children: the law is clear that the State of Connecticut may create, eliminate, or suspend the religious exemption” (Stuart 2019a). In September 2019, Gov. Ned Lamont (D) endorsed narrowing exemptions within the state and encouraged the state legislature to act on the matter. Lamont argued, “Parents will still have a choice regarding the medical decisions for their children, but if you make the choice not to protect your children against preventable diseases then alternate decisions must be made about where to educate your children” (Connecticut’s Official State Website 2019).

Democrats have argued that recent outbreaks of vaccine-preventable diseases illuminate the need for stricter vaccine mandates. In Colorado, Democratic state representative Kyle Mullica argued, “We see outbreaks happening all over the country right now. I’d rather be proactive, than reactive on something. We shouldn’t have to wait for a kid to die, to declare a state of emergency, before we act on something” (Frank 2019). In May 2019, Gov. Janet Mills (D) of Maine signed into law LD 798, which ended all nonmedical vaccine exemptions. Upon the bill’s passage with predominantly Democratic support in the state house and senate, sponsor Ryan Tipping (D) declared that the lawmakers felt that they had little choice but to act: “As we hear more reports of measles and other preventable diseases in Maine and across the country, it has become clear that we must act to ensure the health of our communities” (WMTW 2019). While many states have required vaccination for public school enrollment, Democratic legislators in some states have sought to expand mandates to cover other environments where students from public and private schools may congregate. For example, in June 2019, New York state senator David Carlucci (D) introduced a bill mandating measles vaccinations for all children attending New York summer camps (Hogan 2019).

Democrats have maintained that while medical exemptions to vaccine mandates are permissible for people with health issues that might be exacerbated by vaccination, religious and philosophical exemptions should not be allowed. Despite 166 confirmed cases of measles, a judge lifted the March 2019 Rockland County ban one week later. According to reports, the judge lifted the ban due to the number of confirmed measles cases not meeting the legal requirements for issuing a state of emergency. New York state senator Carlucci responded, “It’s very simple: Just remove all nonmedical exemptions. Make it clear and simple to school administrators, make it clear and simple to parents. Cut through the nonsense that’s out there and let’s govern by science or else, we’re going to have a real, real problem on our hands” (CBS News 2019).

By April 2019, 425 cases of measles had prompted New York state legislators to introduce bills eliminating nonmedical exemptions. Senate bill S2994 and state assembly bill A2371 mirrored the legislation that California enacted in 2015 by eliminating all nonmedical exemptions. Democratic state senator Brad Hoylman declared, “New York’s religious belief exemption is a personal belief loophole” (Goldblatt and Yellin 2019). Another Democratic assembly member, Jeffrey Dinowitz, argued that religious beliefs did not trump public safety: “I’m not aware of anything in the Torah, the Bible, the Koran or anything else that suggests you should not get vaccinated” (Kleeper 2019). In June 2019, the Democratic-led New York State Senate and Assembly repealed the state’s religious exemption, which Gov. Andrew Cuomo (D) then signed into law. Cuomo emphasized that “I understand freedom of religion. . . . I have heard the anti-vaxxers’ theory, but I believe both are overwhelmed by the public health risk” (Kleeper 2019).

Unlike Cuomo and Connecticut’s Ned Lamont, other Democratic governors, such as Colorado’s Jared Polis, have been disinclined to narrow vaccination exemptions in the name of public health. Although Democratic legislators in Colorado sought to strengthen the state’s vaccine mandate, Polis opposed eliminating nonmedical exemptions. In one March 2019 statement, Polis argued, “Forcing people to receive shots they don’t want creates mistrust of government, mistrust of vaccinations, and would ultimately backfire and hurt public health” (Seaman 2019). Polis instead instructed legislators to focus on improving access to vaccination and educating the public about its benefits. Polis defended his approach as a “third way between the government forcing people to get shots, which is counterproductive, and simply allowing these [vaccination] rates to go down, which is counterproductive to public health and will result in people dying” (Staver 2019a).

Republicans on Vaccination Mandates

Republicans have argued that state governments must strike a balance between protecting public health and preserving individual liberty and freedom of choice. Maintaining that exemptions for religious and philosophical reasons are warranted, Republicans contend that because vaccine mandates constrain individual liberty, policy makers should remain cognizant of parental rights when expanding vaccine mandates.

In April 2019, the Washington State Senate passed a bill that eliminated the personal belief exemption for the MMR vaccine. Under the new legislation, medical exemptions for the MMR vaccine would still be permitted, and the bill did not eliminate religious or philosophical exemptions for other required immunizations. Republican state representative Joe Schmick opposed the bill, maintaining that “the parents should be making this call, and they should be the ones to decide” (La Courte 2019).

In May 2019, the Maine State Senate passed a bill eliminating the philosophical exemption while retaining medical and religious exemptions. However, the state house of representatives insisted that the bill eliminate the religious and philosophical exemptions. Republican state representatives argued that eliminating these exemptions violated the principles of religious freedom and freedom of choice. Representative Justin Fecteau (R) remarked, “I feel that starting something and changing the rules halfway through sounds more like a game of Monopoly with a toddler than a sound state policy” (Thistle 2019). Further south, two Republican state senators in Mississippi introduced vaccine exemption bills during the 2019 legislation session despite the fact that the state had not recorded any new cases of measles since the early 1990s. One sponsor promoted his proposed exemption by claiming that it was not the “government’s role to tell every parent how to raise their child” (Pittman 2019). Neither bill advanced out of committee, nor did similar efforts during the previous legislative session, but their introduction nevertheless demonstrated the commitment to religious freedom among some American conservatives.

Republicans also argue that state governments need to balance their responsibility to protect the health and lives of citizens with the responsibility of ensuring that the constitutional rights of citizens are preserved. When the vaccine mandate debate reemerged in Colorado in 2019, Democratic state legislators contemplated new legislation that would eliminate the state’s philosophical exemption against vaccination. Most members of the state GOP lined up in opposition to the idea. Colorado state representative Shane Sandridge (R) emphasized to his constituents that “we are fighting for your rights. You know what’s best for your children” (Garcia 2019). This was not a new position for Colorado Republicans to take. In 2014, they had blocked legislation that would have required parents to obtain permission from a licensed physician if they did not vaccinate their children. At that time, Republican state senator Kevin Lundberg surmised, “This boils down to, does the government force everyone to conform or do we empower everyone to make decisions on their own?” (Riccardi 2015).


Persuasion, Not Force, Is the Appropriate Way to Encourage Vaccination

Sen. Rand Paul (R-KY) offered the following comments at the March 5, 2019, Senate HELP hearing, raising his concern over influenza vaccine mandates.


Now proponents of mandatory government vaccination argue that parents who refuse to vaccinate their children risk spreading these diseases to the immune-compromised community. There doesn’t seem to be enough evidence of this happening to be recorded as a statistic, but it could happen. But if the fear of this is valid, are we to find that next we’ll be mandating flu vaccines? Between 12,000 and 56,000 people die from the flu or are said to die from the flu in America, and there’s estimated to be a few hundred from measles. So I would guess that those who want to mandate the measles [vaccine] will be after us on the flu next. Yet the current science only allows for “educated guessing” when it comes to the flu vaccine. Each year, before that year’s flu strain is known, scientists put their best guess into that year’s vaccine. Some years, it’s completely wrong; we vaccinate for the wrong strain of flu. Yet five states already mandate flu vaccines. Is it really appropriate to mandate a vaccine that more often than not vaccinates for the wrong flu strain?

As we contemplate forcing parents to choose this or that vaccine, I think it’s important to remember that force is not consistent with the American story, nor is force consistent with the liberty our forefathers sought when they came to America. I don’t think you have to have one or the other, though. I’m not here to say “don’t vaccinate your kids.” If this hearing is for persuasion, I’m all for the persuasion. I vaccinated myself. I vaccinated my kids. For myself and my children, I believe that the benefits of vaccines greatly outweigh the risks, but I still do not favor giving up on liberty for a false sense of security.
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Similarly, when the Maine Legislature considered repealing its religious exemption for vaccination in 2019, Republican state senator Brad Farrin insisted that “a vote against this bill isn’t a vote against vaccinations, it’s a vote in support of parental choice and religious freedoms” (Shepherd 2019). On the other side of the country, the Democratic-majority Oregon House of Representatives passed a 2019 bill to eliminate vaccination exemptions for religious, personal, or philosophical reasons. House bill 3063 passed with a vote of 35–25, with only two Republicans voting in favor. Under the legislation, children who had not received all required immunizations could attend school until a specified deadline, but unvaccinated children would have to be homeschooled or elect to complete online coursework after the deadline. Several Republican state representatives opposed the bill after its passage in the house. Republican state representative Bill Post, for example, urged his colleagues to “say no to forcing families to submit to this one size fits all government meddling in the practice of medicine” (Stracqualursi 2019). Although Democrats held supermajorities in the Oregon House of Representatives and Senate and also occupied the governor’s office, senate Democrats abandoned the bill as part of a deal to secure Republican support for school funding in another tax bill. As bill cosponsor Cheri Helt (R) concluded, “It’s disappointing that once again the loudest, most extreme voices in our politics prevailed and the sensible-center and thoughtful policy-making lost” (Blumberg 2019).

Republicans have suggested that the resurgence of vaccine-preventable disease outbreaks requires policy action, but they argue that stricter vaccine mandates may not be the most effective response. In February 2019, Arizona legislators endorsed three vaccine-related bills along party lines. Republican state representative Nancy Barto, who sponsored all three bills, argued, “We are here to acknowledge vaccines have a place, but it’s every parent’s individual right to decide the vaccine’s place in the child’s life” (Innes 2019). The bills differed from those implemented in other states by expanding rather than narrowing exemption categories, by requiring physicians to offer laboratory tests that measure the level of antibodies in the blood, and by providing parents with vaccine injury guidance.

The year before, Arizona had canceled a pilot vaccine education program at the recommendation of the Governor’s Regulatory Review Council, a regulatory body appointed by Gov. Doug Ducey (R) that had received complaints from anti-vaccination parents. Republican state representative Heather Carter, who had helped create the pilot program, expressed disappointment in the decision: “Providing information doesn’t take away a parent’s choice to seek an exemption. . . . We all want to live in safe and healthy communities” (Innes 2018). Demonstrating an emerging divide among Arizona Republicans, Ducey openly declared that he would refuse to sign any anti-vaccination legislation. As Ducey said, “I’m pro-vaccination and anti-measles” (Forman 2019).

Other Republicans express concerns that narrowing exemptions would take states down a slippery slope toward the elimination of parental freedom to make medical decisions for their children—even while defending vaccination as a public health practice. During a March 2019 U.S. Senate hearing about vaccine-preventable outbreaks, Sen. Rand Paul (R-KY) asserted, “I believe that the benefits of vaccines greatly outweigh the risks, but I still do not favor giving up on liberty for a false sense of security” (Hellmann 2019). When Democratic state representatives in Connecticut announced in April 2019 that they intended to eliminate the state’s religious exemption for vaccination, Republican state representative Noreen Kokoruda argued that “anybody who thinks this bill is not just the first step to totally taking parents’ rights away and religious exemptions away is wrong” (Stuart 2019c).

Todd M. Olszewski and Amanda McGrath
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Veterans’ Health Care


At a Glance

As former Veterans Affairs (VA) Secretary David Shulkin observed, “The mission set forward by President Abraham Lincoln to care for those who have ‘borne the battle’ is a sacred duty” (Shulkin 2019). As the nation’s largest integrated health care delivery system, the VA cared for more than nine million veterans in 2019. The VA health care system includes 170 VA Medical Centers and more than 1,000 outpatient clinics located throughout the U.S. states and territories (U.S. Department of Veterans Affairs 2019b).

Over the past decade, the VA has struggled to fulfill its mission. Concerns about access to care have dogged the VA, and media reports of long delays for appointments eventually brought reform to the forefront of the nation’s policy agenda. After investigative journalists exposed “secret” waiting lists at VA hospitals in 2014, policy makers and the public clamored for action. Sen. Tom Coburn (R-OK) charged, “Poor management is costing the department billions of dollars more and compromising veterans’ access to medical care” (Devine 2015.

However, even after Congress passed legislation in 2014 that enabled veterans to seek care outside of the VA health care system, concerns about access to care for veterans who lived far from VA facilities or who required prompt access to medical care remained unresolved. In 2018, Congress passed the VA Maintaining Internal Systems and Strengthening Integrated Outside Networks (MISSION) Act, which further expanded veterans’ ability to access health care services from private providers. In recent years, however, disputes over the wisdom of increased use of private providers outside of the VA system have escalated. Democrats in particular have painted these efforts as a thinly veiled effort on the part of the Republican party to “privatize” the VA and avoid making the necessary expenditures to upgrade and reform the VA health care system. Republicans have angrily denied these charges, which they say have disrupted the historically bipartisan consensus on veterans’ issues.




VA MISSION Act Is a Missed Opportunity

House Minority Leader Nancy Pelosi (D-CA) issued this statement on May 16, 2018, after the House of Representatives passed H.R. 5674, the VA MISSION Act, by a vote of 347–70.


Just as the military pledges to leave no soldier behind on the battlefield, we must leave no veteran behind once they come home. I commend the Committee leaders for working towards a bipartisan, bicameral agreement, but the VA MISSION Act is a missed opportunity.

I salute Ranking Member Tim Walz for his outstanding leadership in ensuring Democratic priorities were included in this legislation. The bill rightly expands caregiver benefits to all eras, replaces the flawed Veterans Choice Program and consolidates the many community care initiatives—but this bill is far from perfect. Without a sustainable source of funding, this bill is fiscally irresponsible and fails to provide a long-term solution to avoid the risk of triggering devastating sequestration and potential budget cuts to critical VA initiatives. The bill also fails to include sufficient guardrails to keep veterans in VA and fulfill the Department’s mission at a time of great uncertainty.

This bill opens the doors to VA privatization during a time when the Department has zero leadership. By handing the Trump Administration’s ideologues and Koch Brothers the keys to an underfunded VA, Republicans are pushing forth their campaign to dismantle veterans’ health care. Over and over again, the GOP has left our veterans behind—slashing Medicaid, gutting SNAP and dismantling vital consumer protections against Wall Street’s greed and abuse. Democrats will continue to fight for better health care for our veterans, and to defend VA’s mission as the chief coordinator, provider and advocate for our men and women who served.



Source

Pelosi, Nancy. 2019. “Pelosi Statement on Passage of VA MISSION Act.” Press Release, May 18, 2018. Accessed February 27, 2021. https://pelosi.house.gov/news/press-releases/pelosi-statement-on-passage-of-va-mission-act.




Democrats support efforts to decrease waiting times for veterans but oppose proposals to increase the use of private doctors and hospitals. They generally believe that the answer is to make greater investments in the VA system to improve its responsiveness and efficiency. Democrats note that the VA is uniquely suited to meet the special health care needs of U.S. veterans. As a fully integrated nationwide system, the VA coordinates primary care, specialty services, and mental and behavioral health care. In contrast, care provided by doctors and hospitals in the wider community can often be fragmented. As a result, Democrats argue that increasing the use of private providers may result in lower-quality services and poorer health care outcomes for veterans.

In addition, Democrats argue that the VA provides high-quality care and that most veterans are satisfied with the quality of care they receive. For Democrats, the solution to the VA’s access problems is to strengthen the existing system rather than diverting patients to unfamiliar providers outside of the VA. Finally, Democrats argue that recent GOP proposals to promote veterans’ choice of providers are part of a Republican plan to “privatize” the VA. Democrats fear that increasing the use of private providers drains much-needed resources that could be better used to meet the physical and mental health care needs of veterans within the VA system and that such a shift makes veterans more vulnerable to corporate profit-making strategies that do not always make patient health and financial well-being their highest priority.

Republicans support proposals that enable veterans to seek care outside of the VA health care system. Doing so, they argue, will reduce waiting times and improve veterans’ ability to access health care services closer to home rather than traveling long distances to VA facilities. Republicans point to ongoing quality problems, such as long waiting times, as a principal justification for expanding the use of private providers. Republicans regard the VA as an institution that underscores the limitations of a sprawling government bureaucracy in which patients must overcome burdensome rules and regulations to access care. Finally, Republicans argue that choice of provider should be available for all veterans, just as it is for Americans with private health coverage. Republicans defend recent proposals such as the VA MISSION Act as a way to enable veterans to choose who provides their health care and where they should receive services.

According to Many Democrats . . .

•Allowing veterans to seek care outside of the VA system will lower the quality of services.

•The VA provides high-quality care to veterans, and most patients are highly satisfied with the health care services they receive.

•Allowing veterans to seek care outside of the VA network is a slippery slope that will lead to the privatization of services over time; additional funding should be used to strengthen the VA.

According to Many Republicans . . .

•Allowing veterans to seek care outside of the VA system will reduce waiting times and allow veterans to obtain the latest treatments and services.

•The VA suffers from chronic quality problems.

•Choice of provider should be available for all veterans; every veteran should be able to select the care (and setting) that best fits his or her needs.




VA MISSION Act Will Give Veterans the Care They Deserve

Sen. Marsha Blackburn (R-TN) spoke on the Senate floor in support of the VA MISSION Act on June 24, 2019.


I join my colleagues today to mark the implementation of an updated and more streamlined health care system for veterans made possible by the VA MISSION Act. Once the new structure is fully in place, members of the military community who have been neglected for far too long will finally get the attention and care they have earned. I say “neglected,” because anyone who is familiar with the former VA health care system knows that there was no such thing as “heading to the VA for a quick checkup.”

I’ve heard hundreds of stories from veterans whose experiences with that system would constitute a comedy of errors, if the consequences hadn’t taken such a toll on their health and sanity. The reason you hear those stories is because we have asked generations of veterans to put their physical and emotional health in the hands of practitioners whose hands were tied by arbitrary rules and procedures that turned even simple treatments into a logistical nightmare.

But as of this month, we have dealt with many of those roadblocks. The new Community Care Program, which adopted elements of the successful Veteran’s Choice Program, will continue to allow veterans to seek care close to home. What was once a cluster of seven programs has been merged into a single system, making the whole process simpler and easier to understand. Options will expand even more with the authorization of local provider agreements, and access to walk-in community clinics.
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Overview

The VA employs its own physicians, nurses, and allied health professionals and operates its own network of hospitals and outpatient clinics. Questions of funding are an ongoing challenge for would-be reformers, as the VA “incurs the high fixed costs of a brick-and-mortar health care system, the largest salaried workforce in the federal government, and a large administration” (Weeks and Auerbach 2014). Today’s VA health care system traces its roots to the decade after the Civil War, when homes for disabled veterans opened across the nation. In 1930, President Herbert Hoover reorganized several of the nation’s existing veteran’s programs, including pension and health care services, into a new independent federal agency—the Veterans’ Administration (Kizer, Demakis, and Feussner 2000). After World War II, Congress enacted Public Law 79-293, which established the Department of Medicine and Surgery within the VA to manage the health care needs of millions of returning veterans. In 1988, the VA was elevated to cabinet-level status, and the Department of Medicine and Surgery was renamed the Veterans Health Administration (Fonseca et al. 1996).

Americans harbor mixed views of the VA. In a 2019 survey, a slight majority of Americans held a favorable view of the VA (52 percent). The VA, however, trailed the Internal Revenue Service (55 percent) in favorability among the public, and more than a third of those polled (38 percent) held an unfavorable view of the VA (Pew Research Center 2019).

The number of veterans in the United States has been declining as older generations of veterans from World War II and Korea reach the end of their lives. In 2000, 26.2 million Americans were military veterans; by 2018, this number had fallen to 18 million. Fewer Americans serve in the military today than in past decades, and many veterans from recent conflicts in Iraq and Afghanistan served multiple tours of duty. In 2018, about 9 percent of veterans—or 1.7 million—are women; as more women serve in the military over time, the proportion of female veterans is projected to rise to 17 percent by 2040 (Vespa 2020). Over the past two decades, the number of women using the VA system tripled, in what one VA consultant described as a “tsunami wave of women veterans” (Kesling 2019). Although roughly 500,000 women now use the VA, the department has been slow to accommodate women’s health care needs. Critics also argue that the VA system requires a cultural shift, as one in five women reported harassment while accessing services at VA facilities (Kesling 2019).

Concerns about access to care for veterans are not new. From the 1970s through the early 1990s, concerns about the quality of care in the VA were commonplace. Under the leadership of Dr. Kenneth Kizer in the 1990s, the VA reorganized itself and emerged as a national leader in patient safety, pioneering a national integrated electronic medical record system, bar code technologies to reduce medication errors, and an integrated pharmacy system to automatically refill prescriptions. At the same time, the VA reduced the number of inpatient hospital beds by more than 50 percent and redirecting resources to fund hundreds of outpatient community-based clinics around the nation (Stires 2006). In the 1990s, the VA created new incentives for managers (often equal to 10 percent of their salaries) for meeting performance standards related to quality, patient satisfaction and waiting times, and adherence to care guidelines (Oliver 2007).

The VA is not the principal source of medical care for most U.S. veterans (Auerbach Weeks, and Brantley 2013). Nearly all veterans over the age of 65 are covered by Medicare, and over 75 percent of younger veterans have health insurance coverage beyond the VA system (Auerbach, Weeks, and Brantley 2013). For example, in 2014, “a total of 9.1 million of the 21.6 million U.S. veterans were enrolled in the VHA, but only 5.8 million were actual VHA patients, and these patients relied on the VHA for, on average, less than 50 percent of their health care services” (Giroir and Wilensky 2015). In other words, the use of private providers is the norm, not the exception, for most veterans. Indeed, the VA “private sector providers are often the only practical option for veterans in rural areas or those requiring specialty service not offered by their local VA medical center” (Sheetz and Shulkin 2018). Thus, the principal question facing policy makers and veterans groups is not whether veterans should be able to receive care from private-sector providers but to what extent the VA should coordinate such care and impose limits on the use of private services that could be offered by the VA itself.

In any health care system with a large patient base, ensuring that patients receive access to timely care is an ongoing challenge. In 2014, news reports revealed that managers and administrators falsified data to hide long waiting times for veterans seeking care at the VA Medical Center in Phoenix, Arizona. A report by the VA’s inspector general found the average wait for an initial primary care appointment was 115 days, far longer than the 24 days hospital staff reported (Oppel and Shear 2014). Under VA rules, new appointments must be scheduled within 14 days after a veteran is declared eligible for services, but VA staff maintained a separate waiting list for over 1,700 veterans outside of the VA’s national electronic health record system to hide longer waiting times (Zezima 2014). The VA’s performance measures encouraged staff to underreport wait times, as this was a key factor in determining end-of-year performance bonuses and salary increases (Oppel and Shear 2014). The inspector general concluded that similar practices were “systemic throughout” the VA health care system (Oppel and Shear 2014).

Although VA Secretary Eric Shinseki decried the report’s findings as “indefensible and unacceptable,” he submitted his resignation within days of the report’s release. Similar incidents were reported in Fort Collins, Colorado, where staff manipulated schedules in an effort to increase physicians’ productivity (Zezima 2014). Efforts to address the waiting list scandal and improve the quality of care for veterans became a top priority for the Obama administration and Congress in 2014. As President Barack Obama explained, “We’ve already taken the first steps to change the way the VA does business. . . . We’ve reached out to more than 215,000 veterans so far to make sure that we’re getting them off wait lists and into clinics both inside and outside the VA system” (Obama 2014).

In response to concerns about waiting times for veterans, Congress enacted H.R. 3230, the Veterans Access, Choice, and Accountability (VACA) Act, in July 2014. VACA passed by overwhelming margins in both the House (420–5) and Senate (91–3) and was signed into law by Obama on August 7, 2014. The new law granted the VA “expansive authority for the next few years to contract with health providers who are not employed by the VA” (Elmendorf 2014). The Obama administration heralded the new Veterans Choice Program as a way to reduce waiting times and improve access to care. President Obama promised, “If you live more than 40 miles from a VA facility, or if VA doctors can’t see you within a reasonable amount of time, you’ll have the chance to see a doctor outside the VA system” (Obama 2014). In addition to establishing a driving distance requirement, the new Veterans Choice Program (VCP) allowed veterans who faced a delay of more than 30 days for an appointment or procedure to receive care outside of the VA (U.S. Department of Veterans Affairs 2017).

VA Secretary David Shulkin described the Obama administration’s efforts to reform the VA as “arguably the most scrutinized turnaround in contemporary U.S. medicine” (Shulkin 2016, 1003). Shulkin noted that “in the two years since unacceptable VA waiting times came to light, it’s become apparent that the VA alone cannot meet all of the health care needs of U.S. veterans” (Shulkin 2016, 1004).

The results of the VCP were mixed. While 1.9 million veterans sought care outside of the VA from 2014 to 2018, veterans continued to experience long wait times (Advisory Board 2018). In addition, two private companies—HealthNet and TriWest Healthcare Alliance—received more than $2 billion in overhead costs to administer the new program. The VA paid the contractors a $295 “service fee” to coordinate medical records and scheduling for each referral to an outside provider (Advisory Board 2018). Sen. Jon Tester (D-MT) fumed at the cost of administering the program. He argued, “The VA has an obligation to taxpayers to spend its limited resources on caring for veterans, not paying excessive fees to a government contractor” (Advisory Board 2018). While the VCP represented significant progress in improving access to care for veterans, it was far from a panacea. As Sen. John Boozman (R-AR) observed, the VCP “had its own share of troubles. Specifically, we heard repeated stories of difficulties navigating the complex and confusing bureaucratic process. Despite the new reforms, many veterans were still facing unacceptably long wait times at VA medical centers” (Boozman 2019).

In May 2018, Congress passed S. 2372, the VA Maintaining Internal Systems and Strengthening Integrated Outside Networks (MISSION) Act of 2018. The VA MISSION Act won endorsements from more than 30 veterans’ groups and 7 former leaders of the VA (U.S. Senate Committee on Veterans’ Affairs 2018a). The VA MISSION Act passed the House by a vote of 347–70 and the Senate by an overwhelming margin of 92–5. President Donald Trump signed the VA MISSION Act into law on the anniversary of D-Day, June 6, 2018. As the U.S. Senate Committee on Veterans’ Affairs noted, the VA MISSION Act consolidated seven separate VA community care programs into one unified program, ended the “arbitrary 30-day/40-mile barriers to veterans’ care in the community,” improved veterans’ ability to access care at walk-in community clinics, streamlined agreements with local providers to “remove bureaucratic red tape,” and established new reimbursement standards for private providers (U.S. Senate Committee on Veterans’ Affairs 2018b).

Many veterans’ service organizations expressed concerns, however, that increased use of private providers would divert much-needed resources from the VA’s own hospitals and clinics (Steinhauer and Phillips 2019). As one representative for VoteVets.org noted, “Each time you’re taking resources out and putting them into the private sector, you’re leaving [the] VA dying on the vine” (Shane 2019b). The Veterans of Foreign Wars (VFW) raised similar concerns: “Congress and the administration must fix what is wrong with the VA health care system—improve hiring authorities, expand and fix its aging infrastructure, improve access, customer service—and not just simply turn to the private sector when VA facilities are having problems” (Shane 2018a). The executive director of the Vietnam Veterans of America expressed reservations about the growing emphasis on private providers. He declared, “We don’t like it. This thing was initially sold as to supplement the VA, and some people want to try and use it to supplant” (Steinhauer and Philipps 2019). However, some female veterans strongly supported proposals to expand access to community care. As a former Marine Corps captain wrote in an op-ed in the New York Times, “Far too many veterans who have experience gender-based discrimination or sexual violence in the military also suffer immeasurably by being forced to use VA facilities” (Bhagwati 2019).

The Trump administration issued new rules to implement the VA MISSION Act in 2019. The new community access standards allowed veterans to seek care from private-sector providers if they had to drive 30 minutes or more to a VA facility or if they needed to wait 20 or more days for primary care or mental health appointments. Veterans could seek care from outside specialists if they lived more than a 60-minute drive from a facility or faced a 28-day wait. VA Secretary Robert Wilkie described the new rules as “the most transformative piece of legislation since the passage of the GI Bill” (Steinhauer 2019). “These proposed access standards will ensure veterans have better access to health care and will give them more choices in how they receive their care,” said Dan Caldwell, the executive director of Concerned Veterans for America. “These standards are simple and straightforward, eliminating much of the confusion created by the Veterans Choice Program and the VA’s other community care programs” (Steinhauer 2019). Testifying before Congress in October 2019, a senior VHA executive declared “the MISSION Act is a success. We have improved how we do all aspects of our business, from scheduling of appointments to referring veterans to specialists, thus resulting in enhanced services for our enrolled veterans” (U.S. Department of Veterans Affairs 2019a).

The new access standards faced widespread criticism from Democrats and some veteran service organizations. Former VA Secretary David Shulkin warned, “The path now chosen, if allowed to continue, will leave veterans with fewer options, a severely weakened VA, and a private health care system not designed to meet the complex requirements of high-need veterans” (Arnsdorf 2019).

Democrats on Veterans’ Health Care

Democrats argue that encouraging veterans to seek care outside of the VA system will lower the quality of services for all veterans, particularly for those who continue to use the VA as a principal source of care. Coordination of care and the availability of health care services tailored to the unique needs of veterans made the VA the first, and best, choice for veterans. On the campaign trail in 2016, Hillary Clinton acknowledged that “many veterans have to wait an unacceptably long time to see a doctor or to process disability claims and appeals” and promised to “make the Veterans Health Administration (VHA) a seamless partner in health care.” Nevertheless, she did “not believe that privatization will solve the problems that the VHA is facing” (Clinton 2019).

Democrats worry that expanding access to private-sector providers hinders the VA’s efforts to modernize its facilities and improve the quality of care. A week after the signing of the VA MISSION Act in June 2018, Sen. Bernie Sanders (I-VT)—one of only two members of the Veterans’ Affairs Committee who opposed the bill—warned about the dangers of privatization. According to Sanders, “This bill provides $5 billion for the Choice program. It provides nothing to fill the vacancies at the VA. That is wrong. My fear is that this bill will open the door to the draining, year after year, of much needed resources from the VA” (Gordon and Craven 2018). Rep. Mark Takano (D-CA), the most senior Democrat on the House Veterans’ Affairs Committee, expressed similar concerns. He declared that “the Veterans Health Administration represents our promise to provide high-quality healthcare to our nation’s veterans. We owe it to them to uphold that commitment and make sure their healthcare is never sold out to profiteers in the for-profit healthcare industry” (Takano 2018). At a Senate hearing on the implementation of the VA MISSION Act in December 2018, Sen. Jon Tester (D-MT) sounded a similar warning, claiming that “if you move further down this path—gutting the VA health care system for those veterans who want and need to use it—you’ll end up bringing down the whole ship” (Tester 2018).

Democrats also describe proposals to increase the use of community-based providers as unnecessary, citing numerous peer-reviewed studies affirming that the VA provides high-quality care to most veterans. Furthermore, Democrats pointed out that most patients are highly satisfied with the health care services they receive through the VA health care system. Speaking in 2016, President Barack Obama observed that “even as more veterans are coming to VA for more care, nearly 97% of those appointments are completed within 30 days of the veteran’s preferred date or the date that is clinically appropriate. And 90% of veterans surveyed are either ‘satisfied’ or ‘completely satisfied’ with the timeliness of their care” (Obama 2016). In addition, Democrats argued that VA providers are uniquely positioned to care for the special needs of veterans, many of whom are managing multiple health conditions and often struggle with PTSD, traumatic brain injury, or other mental health needs, in an integrated fashion. “If you listen to veterans all across this country as I do they will tell you sure there are problems with the VA but by and large once they get into the system they are proud of the quality care that the VA provides,” added Sanders (Tillett 2018).

By referring patients outside of the VA for care, Democrats warned that veterans will be at greater risk for uncoordinated or duplicative care. After the publication of the Trump administration’s new access standards in 2019, Democratic senators wrote a scathing letter to VA Secretary Robert Wilkie opposing “any diminishment of VA’s internal capacity to provide health care, only for veterans to be sent into the private care sector that Dartmouth, RAND, and others have found is often of lower quality” (Tester et al. 2019). The Dartmouth study, which compared quality of care measures for both VA and private hospitals in 121 different local health care markets around the United States, found that VA hospitals often had the best health care outcomes. As William Weeks, a health policy researcher at Dartmouth Medical School observed, “Our findings suggest that, despite some recent negative reports, the VA generally provides truly excellent care. If that is the case, outsourcing VA care to non-VA settings solely for patient convenience should be reconsidered” (Dartmouth Institute 2018). Furthermore, the senators noted that “the Department’s wait times in primary care and several specialty care services have improved since 2014 and are competitive, if not better as is the case with primary care, cardiology, and dermatology, than the private sector” (Tester et al. 2019).

Instead of sending more veterans outside of the VA to reduce waiting times, Democrats propose to strengthen the VA by giving it the resources it needs to reduce waiting times within its own facilities. While recognizing the need for veterans to access community-based care, Democrats warn that without additional funding, increased use of private providers will consume resources that could be used to fill existing staffing gaps within the VA. In 2018, Rep. Mark Takano (D-CA), the ranking Democrat on the House Veterans’ Affair Committee, noted that “VA health care is on par with, if not better than, private sector care. The problem is access to that care. So let’s work on access to that care, enhanced internal capacity” (Shane 2018). During the 2020 presidential campaign, Sanders pledged to add physicians, nurses, and allied health professionals to improve the accessibility of services within the VA health care system (Bernie 2020 2019). He promised to “fully fund the VA with the staff and infrastructure needed to ensure our country keeps its promise to our veterans. The overwhelming majority of veterans are happy with the care they receive from the VA and it’s our job to make it easier—not harder—for them to get that high-quality care” (Bernie 2020 2019).

Other Democratic legislators expressed similar concerns about the impact of the MISSION Act on the financial stability of the VA. Sen. Jon Tester (D-MT), for example, worried that veterans “would ultimately bear the brunt of cuts to other services or benefits to cover the increased costs of community care. And that will be a bad deal for veterans” (Tester 2018). Without significant increases in overall funding for the VA, Democrats argued that expanded choice of private providers would create a fiscal day of reckoning. Congressman Takano warned that if the “VA fails to implement these access standards properly, or if VA makes them too broad, then the number of veterans receiving expensive private healthcare in the community will increase exponentially, undermining veterans’ healthcare and creating an unsustainable strain on VA resources” (Takano 2018).

The publication of the Trump administration’s proposed access standards for receiving care from community-based providers in January 2019 sparked a backlash among Democratic legislators. Twenty-eight Democratic senators wrote to VA Secretary Robert Wilkie to express their concerns about the implementation of the new Veterans Community Choice program: “Given that the administration opposes increasing overall federal spending, these increased costs for community care will likely come at the expense of VA’s direct system of care. And that is something we cannot support” (Tester et al. 2019). Takano charged that “hastily rolling out new access standards places core VA services and vital research programs at risk by shifting money towards care outside VA without involving providers, VSOs and Congress.” He argued that “rather than working to find an equilibrium within the system by building up VA’s ability to deliver high quality care, fill the more than 40,000 vacancies within the department, continue working to reduce wait times, and raise the caliber of service we provide for our nation’s veteran population, today’s announcement places VA on a pathway to privatization” (Takano 2018.

Republicans on Veterans’ Health Care

Republicans assert that encouraging veterans to seek care outside of the VA system will reduce waiting times and allow veterans to obtain the latest treatments and services offered by private-sector providers. According to Sen. John Boozman (R-AR), “Updating the VA distance requirement will ensure that more veterans qualify for improved access to timely, reliable and dependable health services they earned. Allowing additional veterans to meet the qualifications of the Veterans Choice Program will improve health care with my colleagues and Veterans Service Organizations to encourage enrollment in this program that improves access to health services for our veterans” (Boozman 2015).

Republicans in Congress point to long waiting times for patients seeking care within the VA as evidence that the system cannot accommodate all veterans’ needs. In addition, in some states, veterans must travel hours to the nearest VA facility, creating significant burdens for veterans seeking care. Sen. Joni Ernst (R-IA) declared in 2016, “Our veterans shouldn’t be forced to wait weeks on end for an appointment at the VA.” On the eve of the vote for the VA MISSION Act, Sen. John Hoeven (R-ND) observed, “So we have veterans traveling hundreds of miles now, round trip, inconvenienced, making it very difficult for them and their families. No more. Under this legislation, that 40-mile requirement and the 30-day limit is taken away. If it is most convenient for a veteran to access care from a private provider in their community, they can do it” (U.S. Congress 2018).

Conservative health policy scholars such as Sally Pipes expressed support for the changes as well. “Empowering veterans to seek health care in the private sector would free them of the endless waiting, the poor quality and rank incompetence that plague our publicly run system,” Pipes wrote. “The next VA secretary should strive to make sure that all veterans have the option of obtaining care from private health care providers” (Pipes 2018.

At the signing ceremony for the VA MISSION Act, President Donald Trump noted that “during the [2016 presidential] campaign I’d go out and say, ‘Why can’t they just go see a doctor instead of standing in line for weeks and weeks and weeks?’ Now they can go see a doctor. It’s going to be great” (Trump 2018). Republicans expressed frustration with the ongoing delays veterans experienced in seeking treatment outside of the VA. As Sen. Mike Enzi (R-WY) recalled, “Since the VA Choice Program was enacted in 2014, I have received hundreds of letters and calls from people across Wyoming who were so frustrated with the program that they felt they had no other choice but to call their Senator. I have been contacted by veterans who could not access timely follow-up care or critical screenings because of unpaid claims, leading to providers dropping patients” (U.S. Congress 2018).

Republicans dismiss Democratic accusations that they are seeking to privatize the VA. Rep. Phil Roe, the chair of the House Committee on Veterans Affairs, quipped in 2018, “If we’re trying to privatize, we’re not doing a very good job. . . . We’ve gone from 250,000 employees in the VA in 2009 to 370,000 employees, and we’ve gone from a $93.5 billion budget to what the president’s asked this year is $198 billion. It sounds like we’ve been an utter failure if we’re trying to privatize” (U.S. Department of Veterans Affairs 2018). Other congressional Republicans also disputed the notion that the VA MISSION Act would weaken the VA. As Sen. Johnny Isakson argued, “When healthcare in the private sector can be utilized for the convenience of the veteran—not as a competitor to the VA—we can use it as a force multiplier to lower the number of people we have to hire and, in addition, lower the number of hospitals we have to build and instead provide that money for services to our veterans. It is a win-win proposition for the VA and for all of us. It is no secret why every former VA Secretary who has served this country has endorsed the VA MISSION bill” (U.S. Congress 2018).

Republicans view improved access to private-sector providers as a necessary and appropriate response to chronic waiting times for needed care within the VA. After the publication of a scathing report by the VA inspector general on unauthorized wait lists in Phoenix and other VA medical centers in 2014, Rep. Jeff Miller (R-FL) argued that the investigation “confirmed beyond a shadow of a doubt what was becoming more obvious by the day: wait time schemes and data manipulation are systemic throughout the VA and are putting veterans at risk in Phoenix and across the country” (Oppel and Shear 2014). The waiting list scandal became a flashpoint for Republican concerns about other alleged performance issues within the VA. Sen. Jerry Moran (R-KS) expressed the growing frustration among many legislators about “instances of systemic dysfunction and lack of leadership at the VA. . . . We do not need more damage control—we need to eliminate the damage being done to our nation’s veterans” (Moran 2014). Campaigning for Congress in 2018, Rep. Mike Coffman (R-CO) charged, “The Department of Veterans Affairs (VA) is mired in a culture of bureaucratic incompetence and corruption where no one responsible for wrongdoing is ever held accountable. The VA has failed to meet our nation’s obligations to the men and women who have served our nation in uniform” (Ballotpedia 2019). With the passage of the VA MISSION Act, Sen. Johnny Isakson (R-GA) declared, “We have finally dealt with the accessibility of healthcare to our veterans. There will be no more headlines of veterans dying because they can’t get an appointment because they are going to be able to get an appointment” (U.S. Congress 2018).

Finally, Republicans championed the virtues of choice itself. At the signing of the VA MISSION Act in June 2018, President Trump declared, “This is truly a historic moment, historic time for our country. I’ll be signing landmark legislation to provide healthcare choice—what a beautiful word that is, ‘choice’—and freedom to our amazing veterans” (Trump 2018). Republicans argue that more choice of providers will force the VA to improve the quality and accessibility of its services to keep veterans within the system. During the debate over the VA MISSION Act in May 2018, Sally Pipes, president and CEO of the Pacific Research Institute, a conservative policy think tank, argued that “giving vets vouchers, for example, would empower them to take control of their care. Doctors and hospitals would compete for vets’ business, driving quality up and cost down in the process. Such competition would reward excellence and, equally important, weed out corruption and waste” (Pipes 2018).

Republicans argue that every veteran should be able to select the care (and setting) that best fits their individual needs, and Sen. Thom Tillis (R-NC) declared that “the VA MISSION Act will ensure that veterans have timely access to quality care, whether in a brick and mortar VA facility, or through one of the VA’s community partners.” House Majority Whip Steve Scalise (R-LA) described the new law as “great news for veterans who will now have more choice in the care they receive” (White House 2018). Choice also fits with Republicans’ larger health care reform agenda, which they describe as one in which patients are empowered to shop for care in a free marketplace. “Most Americans can already choose the health care providers that they trust, and President Trump promised that Veterans would be able to do the same,” said Robert Wilkie, the Trump administration’s VA secretary. “With the VA’s new access standards, the future of the VA health care system will lie in the hands of veterans—exactly where it should be” (Katz 2019). Sens. Phil Roe (R-TN) and Johnny Isakson (R-GA) summarized the prevailing mood of the GOP caucus when they expressed confidence that “these new standards will enable veterans to receive care that best fits their individual needs while making the VA healthcare system stronger” (Katz 2019).
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Women’s Reproductive Health


At a Glance

Democrats and Republicans continue to debate the ethical, economic, and legal implications of women’s reproductive health policy—namely, the regulation of abortion and birth control. The connection between party positions on abortion and birth control is rooted, in part, in landmark U.S. Supreme Court decisions, such as the 1973 Roe v. Wade decision that legalized abortion in the United States. Because Roe v. Wade concluded that the right to an abortion is only unrestricted in the first trimester—but allowed states to regulate the procedure to protect maternal health in the second trimester—the decision set in motion state-level efforts to regulate or proscribe the procedure and numerous court cases about what kinds of regulations are “reasonably related” to promoting maternal health.

During the 1980s and 1990s, the court gradually narrowed the circumstances under which abortion is allowed with momentous decisions in several cases: Planned Parenthood v. Casey (1992) applied an undue burden standard for subsequent abortion restrictions, and Harris v. McRae (1980) upheld the Hyde Amendment, a provision passed by Congress that prohibited federal funding of abortion services and curtailed access to abortion among Medicaid recipients.

The two political parties differ over both a woman’s right to abortion and the state’s authority to regulate it to protect the potentiality of human life and maternal health, whether through “heartbeat bills” that prohibit abortion after the detection of a fetal heartbeat or regulations that limit where or how physicians are allowed to perform the procedure.

The two parties interpret contraceptive policy along similar lines, often viewing government-mandated access to affordable birth control as either an endorsement of basic reproductive health rights or an affront to religious beliefs and moral standards. Over the past decade, though, Americans have agreed that birth control is a morally acceptable behavior. In 2019, for example, one public opinion survey found that 90 percent of Republicans and 93 percent of Democrats considered birth control to be “morally acceptable” (Brenan 2019). However, despite widespread agreement on this issue, Democrats and Republicans differ on what role government should have in making contraceptives accessible and affordable. Since 2012, the Affordable Care Act’s (ACA) contraceptive coverage mandate (added as a subsequent administration rule) became a touchpoint in a decades-long policy debate pitching reproductive freedom against religious liberty. The Obama administration issued regulations requiring commercial health plans to cover all FDA-approved contraceptive methods without cost sharing.

In response, employers with religious affiliations issued legal challenges that ultimately reached the U.S. Supreme Court in 2014. In Burwell v. Hobby Lobby, the court ruled that companies owned by Christian families could not be required to pay for contraceptive coverage as mandated by the ACA. The Trump administration expanded exemptions from the ACA contraceptive mandate for religious or moral reasons. These broader exemptions were derided by Democrats, who argued that many women stood to lose their health benefits, but were upheld by the Supreme Court in Little Sisters of the Poor v. Pennsylvania in 2020.

Democrats argue that women have a constitutional and moral right to reproductive freedom, which includes the right to abortion. Supporters of abortion rights argue that abortion access promotes economic freedom and quality of life for women and their families. Many Democrats also maintain that state and federal regulation of abortion should not prevent access to abortion and challenge Republican efforts to restrict abortion. Democrats consider birth control to be a basic reproductive health service that should be accessible and affordable to all women without any cost sharing. The party also strongly supports Planned Parenthood.

Republicans argue that a fetus is a person under the law and believe that abortion violates their religious beliefs. As such, they see restricting or ending abortion as imperative to protect the unborn. Current Republican efforts to restrict abortion trace back to state-level legislative efforts in the decade following Roe, and Republicans continue to maintain that the federal government should allow states to regulate and restrict abortion. Following the 2016 presidential election of Donald Trump, Republican-led states introduced increasingly strict state-level abortion restrictions, and GOP lawmakers at all levels of government have vowed to overturn Roe. Republicans also argue that the religious freedom should not be infringed upon by contraceptive mandates that require employers to subsidize birth control for employees. The party also opposes government funding for Planned Parenthood.

According to Many Democrats . . .

•Women have a right to control their own bodies and make their own reproductive health decisions.

•The Hyde Amendment, which prohibits federal funding for abortion, should be repealed.

•Federal funding should support Planned Parenthood and other family planning services.

•Contraception should be covered by Medicaid and private health plans, with no cost sharing.

•The Roe v. Wade Supreme Court decision that legalized abortion in the United States was decided correctly and should be strongly defended.

According to Many Republicans . . .

•The federal government should allow states to determine regulations that govern access to abortion and other reproductive health services.

•The fetus is a person under the law.

•The Hyde Amendment should be made permanent, and no public funding for abortion should be allowed.

•Religious freedom should not be infringed upon by contraceptive mandates.

•The Roe v. Wade decision that legalized abortion in the United States was wrongly decided and should be struck down.
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Overview

Over the past 50 years, Democrats and Republicans have debated how to define and regulate women’s reproductive health rights. In 1973, the U.S. Supreme Court recognized for the first time a woman’s legal right to abortion under its landmark Roe v. Wade decision. The 7–2 majority opinion, written by Justice Harry Blackmun, set the precedent for future abortion cases in the United States by holding that any state law banning abortions outright was unconstitutional. The court affirmed a woman’s right to abortion under the Fourteenth Amendment but stipulated that states had discretion regarding whether to allow abortion during the second and third trimesters of pregnancy.

As the court concluded, the government could not restrict a woman’s ability to abort during the first trimester. Following the point of viability, however, “the State in promoting its interest in the potentiality of human life [410 U.S. 113, 165] may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother” (Roe et al. v. Wade, District Attorney of Dallas County 1973). In the decade that followed, pro-life legislators repeatedly sought to ban abortion via constitutional amendment, but all of the “Human Life Amendment” proposals during the 1970s and early 1980s failed (Westfall 1982).

Roe v. Wade accentuated an emerging chasm between Democrats and Republicans, as positions on abortion rights became increasingly tied to party identity. In particular, fetal personhood became an ongoing focal point highlighting the philosophical differences between Democrats and Republicans on abortion. Roe v. Wade spurred voter realignment within the political parties, bringing Catholics into the Republican tent in greater numbers, for example, after decades of Democratic alignment (Greenhouse and Siegel 2011).

During the 1980 presidential campaign, Republican candidate Ronald Reagan’s antiabortion stance appealed to otherwise politically inactive evangelical Christians (Johnson 2019). Republicans received strong support from evangelical voters, who fostered a political push to restrict abortion. Since then, Republicans have advocated for the human rights of the unborn, emphasizing fetal personhood, and described abortion as “a fundamental assault on the sanctity of innocent human life” (Republican National Committee 2008). Meanwhile, the party’s 2016 platform indicated that “the unborn child has a fundamental right to life which cannot be infringed” (Republican National Committee 2016). This perspective has driven many local and state efforts by conservative Republicans to make abortions harder to obtain. As Sen. Tom Cotton (R-AR) explained, “As long as we have unelected judges making the basic rules for abortion . . . we should try to find ways in which we can protect the most innocent lives that can survive” (Fearnow 2019).

Similarly, official Democratic party platforms released after Roe have consistently expressed support for a woman’s right to abortion. Between 1992 and 2004, the platforms called for abortion to be safe yet rare, echoing Bill Clinton’s famous phrase. During the 1992 presidential campaign, Clinton remarked that abortion should be “safe, legal, and rare,” inspiring the succeeding generation of pro-choice Democrats to employ the phrase (Flanagan 2019). By 2008, the Democratic party platform affirmed that the party “strongly and unequivocally supports Roe v. Wade and a woman’s right to choose a legal and safe abortion” (Democratic National Committee 2008). By 2019, only four Democrats in the U.S. House of Representatives identified as pro-life (Hellmann 2019). As Rep. Pramila Jayapal (D-WA) put it, “You can’t say you’re a Democrat . . . if you’re against abortion” (Thebault 2019).

Not surprisingly, given the firm abortion stances adopted by the two major parties since the 1980s, public opinion polls suggest that abortion views vary dramatically depending on party affiliation and allegiance. For example, one 2019 Pew Research Center poll found 75 percent of Democrats support legal abortion and 65 percent of Republicans oppose legal abortion (Pew Research Center 2019).

Abortion policy continued to be hard fought for two decades after Roe v. Wade (Schoen 2015). The Hyde Amendment, introduced by Rep. Henry Hyde (R-IL) in 1976 and renewed annually thereafter, barred the use of federal funds to pay for abortions. In 1984, the Reagan administration introduced the Mexico City Policy, banning foreign nongovernmental agencies that receive U.S. global health assistance from performing or promoting abortion as a family planning option. Court decisions in the late 1980s focused on restrictions through various means: for example issuing spousal notifications, obtaining parental consent, or watching “educational” videos.


Defend Reproductive Justice

On the floor of the U.S. House of Representatives, in March 2020, Rep. Rosa DeLauro (D-CT) expressed her concern with recent nationwide efforts to restrict abortion rights.


Madam Speaker, we are at a critical juncture for abortion rights in America.

Abortion is health care and a fundamental right. But, across the street from the Capitol, the Supreme Court appears ready to overturn precedent to go after reproductive justice. June Medical Services v. Russo is the first abortion case to be heard by anti-abortion Justices Neil Gorsuch and Brett Kavanaugh. They could pave the way for states to ban abortion for 25 million people in the United States.

So, we are standing up. Because we will not be standing by.

Regardless of where they live or how much money they make, individuals deserve the right to control their own bodies and future, and to get the healthcare that they want and need. When women can make decisions about their own reproductive healthcare, including whether and when to have children, they have autonomy over their lives, and their economic security.

So, reproductive justice is about economic justice. That is what is under threat.



Source
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In 1992, the U.S. Supreme Court upheld Roe v. Wade in a 5–4 decision cowritten by Justices Sandra Day O’Connor, Anthony Kennedy, and David Souter. While Planned Parenthood v. Casey reaffirmed abortion as a constitutional right, the case also altered the standard by which subsequent restrictions upon that right would be measured. Casey set a new legal precedent by ruling that states cannot impose “a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability” (Planned Parenthood of Southeastern Pennsylvania v. Casey 1992). Following the Casey decision, public opinion shifted slightly toward antiabortion sentiment favored by Republicans. Gallup poll results indicate that the percentage of voters who identified as “pro-choice” fell from 56 percent to 48 percent between 1995 and 2000; during the same time span, those who identified as “pro-life” increased from 33 percent to 43 percent (Gallup 2019). As the court developed new legal tests to evaluate abortion cases—for example, asking whether a particular regulation is “reasonably related” to promoting maternal health or determining what constitutes a substantial obstacle—each decision fostered state experimentation to devise new ways to restrict abortion practices in ways that could pass legal muster.

Most Americans favor some regulation of abortion but still support keeping it legal; smaller percentages favor unrestricted access or complete prohibition. In a 1975 Gallup poll on abortion law, 22 percent of Americans indicated that abortion should be illegal. In 2018, 18 percent of Americans held the same opinion (Jones 2018). The slight majority of Americans who support legal abortion has hovered between 50 percent and 60 percent of the population across decades and different polling organizations (Gallup 2019). Polling indicates that the majority of Americans has opposed overturning Roe by a two-to-one margin since 1989 (Neufeld 2018).

Although the Supreme Court affirmed a woman’s right to abortion and then later narrowed the circumstances under which abortion is allowed, it also established privacy rights related to contraception and reproductive health through a series of decisions in the 1960s and 1970s. The court’s 1965 decision in Griswold v. Connecticut affirmed that married couples had a constitutional right to privacy, and, as such, married women had a right to contraception. Seven years later, the court’s decision in Eisenstadt v. Baird extended the right to contraception to all single and unmarried citizens. In 1978, the court ruled in a third case, Carey v. Population Services, that minors have the same privacy rights as adults, and thus it is unconstitutional to prohibit advertising or distribution of nonprescription contraceptives.

Democrats and Republicans differ in how they view insurance coverage for contraceptives. During the 1990s, more than half of the states passed contraceptive coverage laws that required insurers that covered prescription drugs to also cover FDA-approved contraceptives. While these state laws improved accessibility to an extent, the mandates did not apply to self-funded plans, nor did they prohibit cost sharing (Sobel, Salganicoff, and Kurani 2015). In response to these state-level efforts, in 1997, Sens. Harry Reid (D-NV) and Olympia Snowe (R-ME) introduced the Equity in Prescription Insurance and Contraceptive Coverage Act (EPICC), which would have established contraceptive equity at the federal level. The bill received a 1998 hearing but no vote during the 105th Congress, and Democrats and moderate Republicans, including Snowe and Rep. James Greenwood (R-PA), reintroduced subsequent versions of the bill to no effect during each of the next six congressional terms.

The history of federal legislative failures led the Obama administration to expand on existing state laws by requiring private health plans to cover birth control as an essential preventive health benefit under the Affordable Care Act (ACA) with no cost sharing (Sobel, Salganicoff, and Kurani 2015). In February 2012, Sen. Roy Blunt (R-MO) introduced an amendment that would allow a “moral conviction” exemption from the contraceptive coverage mandate, but the amendment failed in the Senate (Blunt 2012). The Obama administration subsequently developed accommodations for houses of worship and other religious employers that oppose contraceptive services, allowing insurers to provide birth control coverage separately (Pear 2012).

In response, two privately held companies—Conestoga Wood Specialties and Hobby Lobby—alleged that the contraceptive coverage mandate in the ACA violated their First Amendment right to religious freedom. The case reached the U.S. Supreme Court in 2014, with the Court deciding in Burwell v. Hobby Lobby that some for-profit employers with religious objections to contraceptive use could refuse to cover contraception in their health insurance plans. Justice Samuel A. Alito Jr. delivered the majority opinion, which held that religiously affiliated institutions have the religious freedom to decline covering birth control under their employees’ health insurance plans.

Democrats condemned the court’s decision as deeply flawed and argued that the decision to strike down the provision would jeopardize the government’s ability to close coverage and affordability gaps for low-income women. Sen. Patrick Leahy (D-VT) warned that “by ruling that the owners of corporations may impose their religious beliefs on their employees, women are no longer guaranteed the right to make their own health care decisions” (U.S. Congress 2014). Republicans, meanwhile, hailed the Hobby Lobby decision. Sen. Mike Lee (R-UT) declared that the decision “did not promulgate national health care policy nor did it render any opinion on the virtues of contraception and religious faith. No, the issue in Hobby Lobby involved not a dispute of competing rights but a straightforward application of plainly written law” (U.S. Congress 2014). Public opinion on the Hobby Lobby ruling was also highly partisan. In one Kaiser Family Foundation poll, 70 percent of Democrats disapproved of the decision, while 71 percent of Republicans expressed support (Hamel, Firth, and Brodie 2014).

Partisan differences carry over into disagreement with respect to government funding for abortion, family planning, and other reproductive health services. The ACA designated 10 “essential health benefits” for which all state plans must provide coverage. Although the ACA granted each state discretion with respect to covering abortion services, abortion was explicitly excluded from the list and from federal funding, with two exceptions: if pregnancy endangered a woman’s life or was the result of rape or incest. Republicans voiced concern that the ACA established new routes for federal funding of abortion by allowing insurers to sell plans with abortion coverage on many state exchanges. During the final Senate debate on the bill, a compromise reached by Sens. Barbara Boxer (D-CA) and Ben Nelson (D-NE)—one an advocate of abortion rights, the other a staunch opponent—allowed state health insurance exchanges discretion to prohibit exchange plans from covering abortion. The compromise underscored the social significance of the abortion debate, fundamentally changing the ACA to secure Nelson’s much-needed support for the politically charged bill. As Boxer observed, “You have both sides criticizing it, which means what we did [and] what we had to do, we compromised in a fair way” (Associated Press 2009). Republicans remained steadfastly opposed to the ACA, however, with Rep. Tom Coburn (R-OK) claiming that “the negotiations, whoever did them, threw unborn babies under the bus” (Bogardus 2009).

The ACA passed entirely along party lines, and President Obama issued a separate executive order that affirmed the prohibition of federal funding for abortion (Obama 2010). Although congressional Republicans were unable to secure language in the ACA that would have made the Hyde Amendment a permanent part of the reform plan, they made subsequent codification attempts. During a 2011 press conference introducing the No Taxpayer Funding for Abortion Act, House Speaker John Boehner (R-OH) argued that “a ban on taxpayer funding of abortion is the will of the people and ought to be the law of the land” (Smith and Boehner 2011). By June 2019, 16 state health insurance exchanges included at least one health insurance plan that offered abortion coverage, while 34 states did not.

According to Democrats, the taxing power granted to the federal government by the Constitution allows for the federal government to fund family planning centers that offer a full array of contraceptive options. The Title X Family Planning Program, first established under the Nixon administration in the 1970s, has allocated more than $250 million annually to Planned Parenthood and other family planning centers, enabling them to provide contraception, treatment for sexually transmitted infections, preventive screening services, and counseling on an income-based sliding fee scale.

Republican policy makers argue the opposite. In March 2019, the Trump administration proposed revoking funding for U.S. health clinics that perform abortions or refer patients to other clinics that do. Under the rule, health care providers may still offer nondirective abortion counseling so long as no procedure or referral is given; in the case of a medical emergency, the provider is permitted to give abortion referrals. Additionally, Title X recipients are required to refer pregnant women for prenatal care, even if a woman does not intend to keep her pregnancy (U.S. Department of Health and Human Services 2019). Although grant recipients have always been barred from using government funds for abortions, conservative think tanks such as the Heritage Foundation have argued for even greater separation. In 2017, the Heritage Foundation observed that “because money is fungible, any taxpayer funds given to abortion providers will free up other money to fund abortion” (Israel 2019). At the state level, similar policy proposals to tighten abortion restrictions have moved forward in several Republican-led states. In June 2019, Gov. Greg Abbott (R) of Texas signed SB 22, which prohibited local and state governments from partnering with organizations that perform abortions. While Texas state senator Donna Campbell (R) maintained that “this bill just prevents taxpayer dollars from being used to support or prop up abortion providers,” Texas state representative Donna Howard (D) argued that “it’s sacrificing women and their health to achieve a political agenda by shutting down Planned Parenthood” (Sundram 2019). In August 2019, Planned Parenthood announced that rather than comply with the Trump administration’s “gag rule,” the group would withdraw from the Title X program (Ollstein 2019a).

The Trump administration’s Title X policy changes sparked discontent on both sides of the aisle. While 47 percent of Republican voters supported the changes, 48 percent opposed them (Kirzinger et al. 2019). Democrats such as Sen. Patty Murray (WA) argued that the rule changes reflected a Republican strategy to “use every vehicle they have, whether it’s rulemaking or administrative executive action or budget, to take away women’s rights” (Ollstein 2019b). Sen. Elizabeth Warren (D-MA) similarly accused the Trump administration of “deliberately obstructing low-income people’s access to basic healthcare services” (Pilkington 2019). By early 2019, over 20 abortion-related lawsuits filed by Planned Parenthood and other family planning centers against state health departments were in the appeals process. Some lawsuits pertained to bans on dilation and evacuation abortions during the second trimester; others responded to state-imposed mandatory waiting periods between a woman’s abortion consultation and the procedure.

Given advances in medical technology and neonatal intensive care units (NICUs), the point of viability continues to shift earlier over time. Although Casey set a standard that legalized abortion until a fetus reached viability, usually at 24–28 weeks into a woman’s pregnancy, some traditionally conservative states—including Alabama, Georgia, Kentucky, and Louisiana—later limited legal abortion at 22 weeks. In 2013, Arkansas and North Dakota passed abortion restriction bills that were subsequently struck down by the courts. In Arkansas, the Republican-led state legislature overrode the veto of Gov. Mike Beebe (D), who argued that the bill did not adhere to the viability standard set by Roe. In March 2014, U.S. District Court Judge Susan Webber Wright struck down Arkansas’s law that had restricted abortion beginning 12 weeks into a woman’s pregnancy. Wright concluded that “the Supreme Court has . . . stressed that it is not the proper function of the legislature or the courts to place viability at a specific point in the gestation period” (Associated Press 2014). In January 2016, the North Dakota Supreme Court blocked the state’s “fetal heartbeat” law, which had been one of three abortion restriction bills signed into law by Gov. Jack Dalrymple (R) in March 2013 (Ferris 2016).

Throughout 2019 and 2020, several Republican-led states began introducing increasingly rigorous abortion restriction laws in anticipation that one or more of them would eventually form the basis of a legal challenge to Roe v. Wade that would reach the U.S. Supreme Court, which had tilted conservative in the mid to late 2010s. These restrictions coincided with public polls that recorded the highest level of dissatisfaction with national abortion policy since 2001, including higher numbers of Democrats calling for less strict abortion laws (Saad 2020). As campaigning for the 2020 presidential election intensified during this time, presidential contenders offered statements that exemplified the increasingly partisan nature of abortion rights. In January 2020, Trump became the first U.S. president to speak in person at the annual March for Life rally in Washington, DC, where he claimed that “[the Democrats] are coming after me because I am fighting for you and we are fighting for those that have no voice” (Egan 2020). In February 2020, senator and Democratic presidential candidate Bernie Sanders (I-VT) declared that “being pro-choice is an absolutely essential part of being a Democrat” (Schor 2020).

The COVID-19 pandemic deepened partisan debates on reproductive health and abortion in particular. During March and April 2020, Republican-led states that already had restrictive abortion policies in place also classified abortion as a nonessential medical procedure and prohibited the procedure while pandemic-related emergency declarations remained in effect (Sobel et al. 2020). In Arkansas, the state health department prohibited surgical abortions. Following a series of court actions, the state revised its directive to allow elective surgeries, including abortion, but required patients to have a negative COVID-19 test result within 48 hours prior to the procedure. In Alabama, Ohio, and Tennessee, federal district courts issued preliminary injunctions that allowed abortions to continue.

In response to these efforts to categorize abortion as a nonessential procedure, the Democratic Attorneys General Association reaffirmed its support of abortion access. As New York Attorney General Letitia James remarked, “We will not allow any government agency or government official to use the coronavirus as an excuse to limit a woman’s reproductive freedom” (McCammon 2020).

Democrats on Women’s Reproductive Health

Democrats argue that preserving a woman’s fundamental right to bodily autonomy also protects her reproductive freedom and economic well-being. For example, Democrats called the Supreme Court’s 2014 Hobby Lobby decision an infringement on women’s bodily autonomy. Sen. Patty Murray (D-WA) suggested that employer health plans in the years after the court decision could “threaten a worker’s right to make their own autonomous decisions about everything from vaccinations to HIV treatment” (Leonard 2015). Public opinion polls also indicated that around 70 percent of Democrats opposed the decision (Lipka 2014).

According to Democrats, the contraceptive mandate made birth control affordable and accessible for all women. In 2014, Rep. Charlie Rangel (D-NY) explained, “The denial of contraception for women hampers progress towards creating a constitutional right to access various types of contraception and even threatens women’s access to basic healthcare” (Goldberg 2014). Further, Democrats believe that removing a woman’s ability to access and afford birth control threatens the security of other autonomous health-related decisions. Sen. Elizabeth Warren (D-MA) pronounced the Hobby Lobby decision as a “radical assault on women’s health care and reproductive rights” (U.S. Congress 2015).

Democrats support abortion rights and oppose Republican efforts to restrict abortion access or reverse Roe v. Wade. Most recently, Democrats have called for the repeal of the Hyde Amendment, challenged “heartbeat bills,” and opposed the Trump administration’s Title X domestic gag rule. Democrats assert that state and federal regulation should protect, not prevent, access to abortion services. Support for abortion rights is now a litmus test for the Democratic party. In one 2019 poll, 85 percent of Democrats indicated that states should protect women’s access to abortions (Kirzinger et al. 2020). In May 2019, Sen. Kirsten Gillibrand (D-NY) suggested that “as a party, we should be 100 percent pro-choice, and it should be nonnegotiable” (Greve and Alfaro 2019). In November 2019, the Democratic Attorneys General Association became the first Democratic entity to announce that it would only endorse candidates who support abortion rights (Lerer 2019).

The shift toward party near uniformity regarding abortion rights is relatively recent. The 2000 Democratic party platform acknowledged intraparty differences of opinion on abortion policy as “a source of strength” (Democratic National Committee 2000). In 2008, the party recruited a dozen antiabortion candidates to run in congressional districts won by President George W. Bush in 2004 (Hernandez 2008). Between 2007 and 2019, however, public opinion polls indicated that the proportion of Democrats favoring legal abortion increased from 63 percent to 82 percent (Pew Research Center 2019). In 2013, President Barack Obama became the first sitting president to speak at Planned Parenthood’s national conference (Eilperin 2013). As Democrats emphasized reproductive justice for all women as a policy goal, public opinion polls indicated that by 2018, 61 percent of Americans trusted Democrats to do a better job ensuring women’s access to reproductive health services than Republicans (Kirzinger, Muñana, and Brodie 2018). As of 2020, Democrats with pro-life or antiabortion positions are increasingly rare. As Kristen Day, the executive director of Democrats for Life of America, lamented, “We’re politically homeless” (Smith 2020). Ahead of the 2020 Democratic National Convention, Democrats for Life encouraged the party to readopt the abortion language included in the 2000 party platform, but to no avail (Birenbaum 2020).

Opposition to the Hyde Amendment is representative of Democratic calls for reproductive justice. The Democratic party platform called for repealing the Hyde Amendment for the first time in 2016, and the 2020 platform affirmed that “every woman should have access to high-quality reproductive health care services, including safe and legal abortion” (Democratic National Committee 2020). During the 2020 Democratic presidential primary campaign, repealing the Hyde Amendment garnered support from all leading candidates. Former Vice President Joe Biden previously supported the Hyde Amendment but reversed his stance during the primaries. The president of NARAL Pro-Choice America announced, “We’re pleased that Joe Biden has joined the rest of the 2020 Democratic field in coalescing around the Party’s core values—support for abortion rights, and the basic truth that reproductive freedom is fundamental to the pursuit of equality and economic security in this country” (Glueck 2019). The campaign focus on the Hyde Amendment echoed earlier congressional calls for its repeal, notably through the Equal Access to Abortion Coverage in Health Insurance (EACH Woman) Act introduced by Sen. Tammy Duckworth (D-IL) and Rep. Barbara Lee (D-CA) in March 2019. As of August 2020, the bill had 24 Democratic Senate cosponsors and 183 Democratic cosponsors in the House.

Democrats also voice strong support for Planned Parenthood. In one 2018 poll, 89 percent of Democrats held a favorable view of Planned Parenthood (Norman 2018). When the Trump administration announced its domestic gag rule in 2019, Democrats defended Planned Parenthood as an integral provider of basic reproductive health services for millions of women. In 2018, Planned Parenthood provided care to 2.4 million patients, and abortion procedures constituted only 4 percent of the organization’s reproductive health services, which ranged from breast exams and HIV tests to emergency contraception kits (Planned Parenthood 2019). The Democratic National Committee issued a statement affirming that “Democrats support the right to quality, affordable health care, including abortion, and we stand with Planned Parenthood and our other partners today as they continue that important work, with or without Title X funding” (Democratic National Committee 2019). In return, Planned Parenthood endorsed Joe Biden’s presidential candidacy in June 2020, emphasizing his commitment to “fighting for reproductive justice and rights for all” (Solender 2020).

As Republican-led state legislatures across the country introduced abortion restriction bills subsequently signed into law by Republican governors, Democrats argued that state governments were obligated to respect women’s bodily autonomy and preserve their reproductive rights. Public opinion polling indicated that 65 percent of Democrats opposed the Republican-led abortion restriction measures (Kirzinger et al. 2019). When the Kentucky legislature was considering its abortion restriction measures in early 2019, Kentucky state representative Mary Lou Marzian (D) spoke for many in her party when she countered that “these choices must be kept sacred as a personal, private medical decision” (Ballentine 2019). Missouri State House Minority Leader Crystal Quade (D) responded to Missouri’s abortion ban at eight weeks by arguing that the law stripped women of their personhood by regarding them as “little more than fetal incubators with no rights or role in the decision, even in cases of rape and incest” (Ballentine 2019).

Democrats have also sought to limit the impact of restrictive Republican measures by removing or easing those restrictions when they regain control of state legislatures and governorships. In May 2019, Gov. Steve Sisolak (D) of Nevada signed SB 179, the Trust Nevada Women Act, which removed abortion restrictions that had been incorporated into state law by Republicans, including a requirement that physicians discuss “emotional implications” of abortion with patients. As Sisolak explained upon signing the bill, “In light of increasing attacks at the federal level and in other states such as Georgia, Alabama, Missouri, and Louisiana, SB179 reaffirms Nevada’s commitment to protecting reproductive freedom and access to reproductive health care” (Stracquarlursi and Boyette 2019). The following month, Gov. Janet Mills (D) of Maine signed one bill that allowed health care providers who are not physicians to perform abortions and another that required insurers that covered maternity care to also cover abortion services. Like Sisolak, Mills drew explicit attention to efforts to restrict abortion access elsewhere around the country: “While other states are seeking to undermine, rollback, or outright eliminate a woman’s right to make her own personal medical decisions, Maine is defending the rights of women and taking a critical step towards equalizing access to their care” (Kelly 2019b).

In early 2020, Democrats undertook multiple legislative efforts to expand abortion access. In Virginia, Gov. Ralph Northam (D) signed bills passed by the Democratic-led state legislature that allowed nurse practitioners to perform abortions and removed ultrasound and counseling requirements that had been introduced by state Republicans over the preceding decade. As Virginia state senator Jennifer McClellan (D) remarked, “We have finally put an end to these medically unnecessary barriers to women’s reproductive health care” (Kelly 2020). In Missouri, House Democrats sought to remove a requirement for abortion providers to perform pelvic examinations before abortions (Driscoll 2020). In Kentucky, Gov. Andy Beshear (D) vetoed Senate Bill 9, which would have granted immediate powers to the state’s Republican attorney general to regulate abortion clinics in the state and also prohibited abortion procedures during the COVID-19 pandemic (Yetter 2020).

Democrats have also worked to codify and expand abortion rights through new state statutes or constitutional amendments. In January 2019, Gov. Andrew Cuomo (D) of New York signed the Reproductive Health Act, which decriminalized abortion within the state in the event that a conservative-led U.S. Supreme Court overturned Roe. As Cuomo emphasized, “We are sending a clear message that whatever happens in Washington, women in New York will always have the fundamental right to control their own body” (Russo 2019). In Illinois, the Democratic-led state legislature repealed the state’s existing abortion statutes, removed criminal penalties for medical providers who perform abortions, and eliminated restrictions on late-term abortions virtually along party lines. As Gov. J. B. Pritzker (D) proclaimed, the legislative reform “ensures that women’s rights do not hinge on Roe v. Wade or the whims of an increasingly conservative supreme court in Washington” (Kelly 2019a). In June 2019, Gov. Gina Raimondo (D) of Rhode Island signed the Reproductive Privacy Act, which prohibited the state government from interfering with a woman’s decision to obtain an abortion before viability (North 2019). By early 2020, more than a dozen states and the District of Columbia had laws protecting the right to abortion, either prior to viability or throughout pregnancy. Although Vermont’s Democratic-led legislature had already reaffirmed a woman’s right to abortion in 2019, a separate proposal to amend the state’s constitution to guarantee abortion rights moved forward pending another vote by the legislature in 2020 and a statewide referendum in 2022 (Rathe 2019).

Over the past decade, congressional Democrats have had nominal success challenging Republican efforts to restrict abortion at the national level. Republicans retook the U.S. House of Representatives following the 2010 midterm elections, and Democrats did not regain the chamber until the 2018 midterm elections. Although President Barack Obama won reelection in 2012, Democrats ceded control of the Senate following the 2014 midterm elections. In 2013, 2015, and then again in 2017, House Republicans advanced bills that proposed banning most abortions after either 20 or 22 weeks. While the bills passed along party lines in the Republican-led House, Senate Democrats blocked passage in all three cases (Thorp 2015). In February 2020, Senate Democrats blocked two abortion measures, virtually along party lines. One bill, sponsored by Sen. Lindsey Graham (R-SC), would have banned nearly all abortions after 20 weeks, while the other bill, sponsored by Sen. Ben Sasse (R-NE), would have required physicians to care for babies after failed abortion attempts (Stolberg 2020).

Some Democratic officeholders in red states express opposition to abortion, just as some moderate Republicans in blue states advocate in favor of preserving abortion rights. In Louisiana, Democratic state senator Katrina Jackson authored the 2014 law that required abortion providers in the state to have admitting privileges at a local hospital (Crisp 2020). The law spurred legal challenges that culminated in June Medical Services, LLC v. Russo reaching the U.S. Supreme Court in March 2020. In June 2020, the court voted 5–4 to strike down the law, with Chief Justice John Roberts siding with the court’s liberal judges in ruling that the law placed an unconstitutional, undue burden on women seeking abortions (June Medical Services L.L.C. et al. v. Russo 2020). In 2019, Louisiana state legislators passed another bill modeled after Mississippi’s “heartbeat” law (which had been under legal challenge) that they set to go into effect if Mississippi’s law was upheld (De Vogue 2019). Louisiana state representative John Milkovich (D), who wrote and sponsored the bill, proclaimed, “We believe this is an important step in dismantling the attack of the abortion cartel on our next generation” (Blinder 2019). Gov. John Bel Edwards (D) of Louisiana justified signing SB 184 into law as the embodiment of being “pro-life for the whole life” (Kantor and Thebault 2019).

During the first months of 2020, several Democratic-led states included specific abortion protections in their COVID-19 health emergency declarations, while Republican-led states effectively banned abortion (albeit temporarily) by classifying abortion as a nonessential medical procedure. For example, Gov. Phil Murphy (D) of New Jersey and Gov. Ralph Northam (D) of Virginia excluded all family planning services and procedures from their respective emergency declaration orders. In Pennsylvania, Gov. Tom Wolf (D) vetoed a bill that would have mandated insurers to pay for telemedical visits, in part because a provision excluded remote prescribing of abortion-inducing drugs (Caruso 2020). As the 2020 presidential election campaign moved into the summer months of 2020, former Vice President Joe Biden reiterated the Democratic party’s commitment to preserving Roe v. Wade. After the Supreme Court’s ruling in June Medical Services v. Russo, Biden pledged, “As President, I will codify Roe v. Wade and my Justice Department will do everything in its power to stop the rash of state laws that so blatantly violate a woman’s protected, constitutional right to choose” (Biden 2020).

Republicans on Women’s Reproductive Health

Republicans insist that reproductive health rights should not trump religious freedom, and they generally oppose contraceptive coverage mandates and government funding of certain reproductive health services. Notably, the Supreme Court’s 2014 Hobby Lobby decision deepened the Republican position on religious freedom and reproductive health. Following the decision, one public opinion poll indicated that 71 percent of Republicans approved of the court’s ruling (Lipka 2014). Speaker of the House Paul Ryan (R-WI) declared the decision a “landmark day for religious liberty” (Pear, Ruiz, and Goodstein 2017). Rep. Diane Black (R-TN) celebrated the decision as well, declaring that it would end the “persecution of ordinary Americans who for years have been seeking only the freedom to live in accordance with their faith, free from government interference” (Pear, Ruiz, and Goodstein 2017).

When the Trump administration expanded exemptions to the Affordable Care Act’s (ACA) contraceptive mandate, Attorney General Jeff Sessions (R) argued that the federal government must consider religious freedom a fundamental part of American culture and law. Sessions pointed out that “the protections for this right, enshrined in our Constitution and laws, serve to declare and protect this important part of our heritage” (Levy and Neuhauser 2017). Republicans have used this framing to maintain that employers with religious objections should not have to pay for employees’ contraception under their health plans. As President Donald Trump put it in 2019, employers should not be “bullied by the federal government because of their religious beliefs” (Pear 2019).

The Republican party’s long-standing opposition to abortion, at least from the 1970s onward, is grounded in the belief that the state has a compelling interest in the “potentiality of human life” as referenced in the Roe v. Wade decision. Republicans reject the notion of public funding for abortion and argue that states should be able to determine how to restrict access to abortion and other reproductive health services. President Ronald Reagan, a profound abortion opponent, remains a celebrated figure within the pro-life movement and the party. The Republican party’s commitment to overturning Roe shapes judicial nominations to district and appellate courts as well as the U.S. Supreme Court. Most recently, the Trump administration continued to rely on endorsements from the Federalist Society, a conservative legal advocacy organization committed to identifying pro-life judicial candidates, to remake the federal judiciary (Montgomery 2019). In 2018, President Donald Trump’s appointment of Brett Kavanaugh to the Supreme Court reaffirmed a conservative majority on the court. Nomination hearings for Kavanaugh in 2018 and Neil Gorsuch the year before were controversial, in part, due to the pro-life inclinations of both candidates. Republicans voted almost unanimously for both candidates: all 51 Republicans present voted to confirm Gorsuch (with one Republican absent for health reasons), while 49 of 50 Republicans present voted to confirm Kavanaugh (with one Republican absent for family reasons and another, Lisa Murkowski from Alaska, voting “present”).

Republican efforts to populate the federal judiciary with pro-life judges coincide with ongoing state-level legislative efforts to restrict abortion. Following Trump’s inauguration, pro-life legislators across the country introduced various measures to restrict abortion: banning medical abortion via telehealth appointment, requiring waiting periods, mandating the burial of fetal remains, or requiring physicians at abortion clinics to have admitting privileges at local hospitals. For example, Kentucky legislators instituted abortion restriction measures in 2017 and 2018 that had previously been struck down as unconstitutional. In 2017, U.S. District Judge David Hale ruled that Kentucky’s HB 2, which had required physicians to perform ultrasounds and show and describe the fetus and fetal heartbeat to women seeking abortions, violated physicians’ freedom of speech (Costello and Yetter 2017). In 2018, U.S. District Judge Greg Stivers overturned another Kentucky state law that required abortion clinics to have written agreements with hospitals and ambulance services. In his opinion, Stivers concluded that “scant medical benefits from transfer and transport agreements are far outweighed by the burden on Kentucky women seeking abortions” (Yetter 2018). In March 2019, though, Gov. Matt Bevin (R) of Kentucky signed into law another series of abortion restrictions. The signature bill, SB 9, banned abortions after the detection of a fetal heartbeat, while the others required physicians to inform patients about the reversibility of medication abortions and called for an absolute abortion ban in the event that Roe were overturned. Soon thereafter, Judge Hale instituted and subsequently extended a court injunction (Associated Press 2019a).

The Supreme Court’s new conservative majority under the Trump administration spurred a new wave of “heartbeat bills” and other antiabortion measures introduced by Republican legislators and signed into law by Republican governors with the ultimate aim of challenging Roe v. Wade. Republican lawmakers such as Ohio state senator Kristina Roegner explained that although the primary purpose of pro-life bills “is to save human life,” Republicans are “not going to shy away from it going to the Supreme Court with the intention of overturning Roe v. Wade” (Mindock 2019). Similarly, Iowa state senator Rick Bertrand (R) declared that an Iowa bill continuing new abortion restrictions could be “the vehicle that will ultimately provide change and provide the opportunity to overturn Roe v. Wade” (Levenson and Baldacci 2019).

Legislators who introduce and vote for “heartbeat bills” argue that they are protecting the human rights of the unborn fetus. Georgia state representative Ed Setzler (R), who sponsored the Living Infants Fairness and Equality Act, argued in March 2019 that “a child in the womb should be worthy of full legal protection” (Williams and Blinder 2019b). Similarly, after Polk County District Judge Michael Huppert struck down Iowa’s fetal heartbeat law in January 2019, Gov. Kim Reynolds (R) declared, “I am incredibly disappointed in today’s court ruling, because I believe that if death is determined when a heart stops beating, then a beating heart indicates life” (Leys 2019). When Gov. Phil Bryant (R) of Mississippi signed a fetal heartbeat bill that also revoked state medical licenses for medical professionals who violated the statute, he claimed, “We think that this is showing the profound respect and desire of Mississippians to protect the sanctity of that very unborn life whenever possible” (Pettus 2019). In May 2019, U.S. District Judge Carlton Reeves, who had previously struck down a 2018 Mississippi law banning abortion at 15 weeks, blocked the 2019 abortion law banning abortions after the detection of fetal heartbeat at 6 weeks. As Reeves remarked, “Mississippi has passed another law banning abortions prior to viability” (Pettus 2019).

In April 2019, Gov. Mike DeWine (R) of Ohio signed SB 23, a bill that banned abortion after the detection of a fetal heartbeat. DeWine’s predecessor, John Kasich (R), had twice vetoed the same measure, which he deemed unconstitutional. When Kasich issued one of those vetoes in 2016, he stated that his intent was to dissuade “additional challenges to Ohio’s strong legal protections for unborn life” (Kasich 2016). DeWine, however, described his signing of the same measure that Kasich had vetoed as part of “our duty, I believe, and an essential form of government, to protect those who cannot protect themselves” (Associated Press 2019b). Similar to the challenge lodged against the Mississippi abortion restriction, a federal judge temporarily blocked SB 23 in July 2019, arguing that the law “places an ‘undue burden’ on a woman’s right to choose a pre-viability abortion” (Balmert and Borchardt 2019).

The most stringent pro-life measures proposed by Republicans include no exceptions when restricting or criminalizing abortion. In May 2019, Gov. Kay Ivey (R) signed HB 314, the Alabama Human Life Protection Act. The act criminalized all abortion in the state, rendered performing an abortion a felony, and included no exception for rape or incest. When she signed the bill into law, Ivey proclaimed, “This legislation stands as a powerful testament to Alabamians’ deeply held belief that every life is precious and that every life is a sacred gift from God” (Ivey 2019). Ivey’s signing was presaged by the November 2018 midterm elections, during which 59 percent of state voters supported adding antiabortion language to the Alabama State Constitution (Chandler and Paterson 2019). In October 2019, a federal judge blocked the measure, arguing that “Alabama’s abortion ban contravenes clear Supreme Court precedent” (Brown and Lyman 2019).

Further north, in May 2019, Gov. Mike Parson (R) of Missouri signed HB 126, which criminalized abortion beyond eight weeks except in cases of medical emergency. Republican legislators voiced strong support for the Missouri Stands for the Unborn Act. As Missouri state representative Holly Rehder (R) asked abortion opponents who “stand on this floor and say, ‘How could someone look at a child of rape or incest and care for them?’ I can say how we can do that. We can do that with the love of God” (Tavernise and Hassan 2019). In August 2019, a federal judge issued a temporary injunction that was subsequently appealed by the state attorney general.


Protect the Unborn

On the floor of the U.S. Senate, in February 2020, Sen. Joni Ernst (R-IA) spoke in favor of the Pain-Capable Unborn Child Protection Act and the Born-Alive Abortion Survivors Protection Act.


Women I talk to will often comment on the amazing feeling and bond they will have with that child who is growing in their womb. They experience that heartbeat in the womb. And even to the effects that maybe we don’t like to reflect on—I remember the swollen ankles I had in the last month of pregnancy. No offense to Fred Flintstone, but I had Fred Flintstone feet. Even things like that we can reflect on. But the impact of having that child stays with me. It changed me forever.

I know that other mothers know that whether it is from the beginning of a pregnancy with a healthy, full-term child or whether it is a scary premature birth or, for some, the difficult and life-ending decision to abort, the fact remains that the tiny human being carried within us has forever left a mark on their mother. This truth spurs me on to fight even harder to protect the undeniable value that every human life has. Every human life has value.

So today I stand with my pro-life colleagues in asking our pro-choice friends—many of whom are mothers and fathers themselves—to meet us in the middle. We may not be able to get on the same page when it comes to recognizing the inherent value each of these lives holds, but surely we can agree that protecting our most vulnerable from painful death is a unifying and humanitarian cause.
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Even as judges struck down “heartbeat bills” throughout 2019, Republicans maintained that the federal government should allow states to determine how to govern access to abortion and other methods of family planning. For example, one public opinion poll found that 77 percent of Republican women and 64 percent of Republican men supported these restriction measures (Kirzinger et al. 2019).

While Republicans continued to mobilize legal challenges in hopes of overturning Roe, in July 2020, the Supreme Court issued a 7–2 decision in two consolidated cases—The Little Sisters of the Poor Saints Peter and Paul Home v. Pennsylvania and Trump v. Pennsylvania—that upheld Trump administration rules that expanded exemptions to the ACA’s contraceptive mandate for religious and moral reasons. White House Press Secretary Kayleigh McEnany framed the decision as “a big win for religious freedom and freedom of conscience” (Barnes 2020).

A clear majority of Republicans view Planned Parenthood unfavorably. In one 2018 poll, for example, 63 percent of Republicans held an unfavorable view of the organization (Norman 2018). Republican opposition to Planned Parenthood is explicitly tied to the organization’s status as an abortion provider. In 2018, Sen. Rand Paul (R-KY) introduced a measure to defund Planned Parenthood that failed to pass when two moderate Republican senators, Susan Collins (R-ME) and Lisa Murkowski (R-AK), joined with Democrats to vote no (Werner 2018). In January 2019, Rep. Vicki Hartzler (R-MO) introduced the Defund Planned Parenthood Act, which she described as motivated by her conviction that “taxpayers should not have to pay for Planned Parenthood’s abortion industry” (Hartzler 2019). Days later, Sen. Joni Ernst (R-IA) and 31 Republican colleagues cosponsored S. 141, the Protect Funding for Women’s Health Care Act, which was another bill prohibiting federal funding of Planned Parenthood. That same month, newly elected Sen. Marsha Blackburn (R-TN) introduced S. 105, the Title X Abortion Provider Prohibition Act, as her first legislative action. As of October 2020, none of the bills had received a vote in committee in the 116th Congress.

Even as Republican politicians seek to defund Planned Parenthood, public opinion polls indicate that Republican voters are less likely to support defunding Planned Parenthood if government funding would only be used for non-abortion-related health services (Quinnipiac University Poll 2017). Similarly, in the wake of the Trump administration’s announcement that it would revoke Title X funding for health clinics that perform abortions or refer patients to other clinics that do, some Republicans—and Republican women in particular—broke with the party. In 2019, for example, 62 percent of Republican women considered it important for the federal government to fund reproductive health services for lower-income women (Kirzinger et al. 2019).

Although Republicans have tied opposition to abortion to their party identity since the 1980s, a small contingent of moderate Republicans, typically those holding elective office in blue states, have voiced support for abortion rights. Most notably, Sens. Susan Collins (R-ME) and Lisa Murkowski (R-AK) have publicly supported Roe v. Wade during their respective political careers. Following the June 2018 announcement of Supreme Court Justice Anthony Kennedy’s retirement, Collins acknowledged that “from my perspective, Roe v. Wade is an important precedent and it is settled law” (Kim 2018). Collins subsequently drew sharp criticism from Democrats when she voted in favor of Brett Kavanaugh’s Supreme Court nomination several months later.

Moderate Republican governors also issued abortion policy decisions out of sync with the party’s conservative wing. In May 2019, Gov. Phil Scott (R) of Vermont signed H 57, which reaffirmed a woman’s right to abortion in the state. As the legislation outlined, Vermont would “recognize as a fundamental right the freedom of reproductive choice” and also “prohibit public entities from interfering with or restricting the right of an individual to terminate the individual’s pregnancy” (Vermont General Assembly 2019). Although a Republican governor presiding over a state with a liberal congressional delegation, Scott remarked when signing the bill that “this legislation affirms what is already allowable in Vermont—protecting reproductive rights and ensuring those decisions remain between a woman and her health care provider” (Folley 2019). Nonetheless, national public opinion polling heading into the 2020 presidential election indicated that 50 percent of Republican voters supported overturning Roe v. Wade (Holzberg and Kamisar 2020). On the eve of Amy Coney Barrett’s October 2020 confirmation to replace Justice Ruth Bader Ginsburg and establish a 6–3 conservative majority on the Supreme Court, 57 percent of Republicans identifying as “very conservative” supported overturning Roe v. Wade (Clement and Guskin 2020).
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